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A 

Adverse possession 

'Withholding of possession after 

symbolical delivery of possession gives 
rise to fresh caase of action for posses- 
sion 298a 

Usufmctuary mortgage becoming 

void — Possession on its strength is not 
adverse 115a 

B 

Berar Alienated Villages Tenancy 
Law 

— ' — Perpetual tenant though subse- 
quent to 1895 cannot bo ejected 88- 
Berar Land Revenue Code (1896) 

S. 79— One co-owner can sue to 

eject tenant so far as his share of pro- 
perty is concerned and can sue for his 
share of rent by making other co-owners 
parties to suit ' 207 

TT^S. 79 — ^Lossor to prove 'that lease- 
money became due at close of agricul- 
tural year and not before 90 

— — S. 160 (3)~ Buies framed under;. B. 
4 — Chaudi accommodating school is 
still chaudi '34Sa 

S. 160 (3)— Buies under, B. 5 does 

-not pi;ovide for notices to be given to 
-assessees individually 3455 

— — S. 160 (3) — Buies under, B. 4 — 
Identification of assessment registers 
*made in December is proper 345c 
— S, 175 — Scope — ^Procedure adopted 
by Bavenue Officers irregular— Bemedy 
is by way of appeal to higher revenue 
^authorities and not by a civil suit 345d 
— S. 205 — “In favour of specified 
gwrson” 353a 


Berar Land Revenue Code 

S. 205 — Pact that property is soldl. 

by Official Receiver does not take away 
rights of co-occupant to pre-empt 

3535- 

— — S. 205 — Bight of pre-emption is 
not lost on re-sale of propbrty either to 
vendor or to stran^r 2245^ 

Cattle Trespass Act (1 of 1871) 

— S. 20 — General Clauses Act, 8. 10 
—Principle of S. 10 may be applied to 
Cattle Trespass Act, S. 20 96 

— “S. 22 — Grazier of cattle is agent 
within S. 22 152a 

S. 22 — Compensation may be 

awarded to owner of the cattle and not 
to agent filing complaint 1525 

C. P. Courts Act (1 of 1918) 

S. 9 — Question of law referred to 

Bench — Judge disposing of the- case 
need not be on the Bench (Fd) 251a 
C. P. General Clauses Act (1 of 
1914) 

S. 5 (c) — Scope — It cannot bo said 
that S. 6 (c) requires the proceedings 
to continue before the original Court 
and not before the Coqrt to which 
jurisdiction may have been transferred 
by the repealing .\ct 2825 

C. P. Land Revenue Act (2 of 1917) 

S. 2 — Khudkbast land left under 

grass— Tenants cannot graze free of 
charge 106 

— S. 80 (3) — Wajibularz prepared 

at the time of granting proprietary' 
rights not restricting them— Bestrie- 
tions in a subsequent wajibnlarz are- 
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C. P. Land Revenue Act 

incorreot — Proprietor was not deprived 
of any rights ordinarily due I39a 

Sb. 109 (3j and 112(8) — Deputy 

-Commissioi^er uppn ax)plication under B. 
112 transferring ' tljieka to applicant - 
Subsequent application under S. 1D9 (3) 
rejected by- him — Such order rejecting 
transfer is not without jurisdiction 
though transfer was not made by theka- 
dar but by Deputy Commissioner 
{Obiter) 2016 

Sb. 109 and 220 — Civil Court can- 
not entertain application under S. 109 
(3) (Obiter) 201c 

Sb.112 and 220— Order by revenue 

Court upon me^tter within jurisdiction 
is not ultra vires though based on mis- 
take of fact — Application under Si 112 
by person purporting to be member of 
family of protected thekadar — Deputy 
Commissioner upon enquiry holding 
appellant entitled to be maintained out 
of income of theka and transferring 
theka bo him — His order nob without 
jurisdiction though as matter ol fact 
applicant not entitled to be maintained 
out of income of theka — S. 220 bars 
jurisdiction of civil Court to question 
such order 201a 

S, 188 (2) — Lambardar of undivi- 
ded village has no sole right to appoint 
village servants. 328d 

S. 203 0) A tenant has right 

to transfer site subject to exception 
without landlord's consent 59a 

S. 203 (3) — Person haviii;; site in- 
sufficient for his agricultural needs can 
purchase abadi site without landlord's 
consent — Civil Court can decide validity 
of transfer 64 

S 203 (8) — Word “ contiact ” does 

rot include entry in wajibularz 596 
— S. 203 (8) — Wajib-ul-arz— Express 
provision that tenant of 30 years can 
transfer his house site - No cfinsent of 
lambardar was held necessary 41 

S. 220 — Question regarding any 

engagement with Government or agree- 
ment by proprietors not involved — 
JorisdictioD of civil Courts is not exclu- 
ded 1396 

! S. 220 — Suit for possession pf 

abadi — A suit for possession of an abadi 
Bite, by a cosharer to whose share it has 
fallen, against personB who own another 
patti in the same viUage can* be enter, 
tained by civil Courts 17(1) 


C. P. Municipal Act (16 of 1903) 

S. 105 (1) (b), Bf e-law 5 (a)^ 

Lease can only be terminated according 
to law and it does not come to end at 
mere will of Committee 332 

— ^(2 of 1922) 

— ^S. 25 (1) — Burden of obtaining 
satiotion for payment of allowance is on 
Ikfunicipal Committee and unless it is 
refused, party receiving allowance, re- 
ceives it legally 213a’ 

— — S. 176 (2) (iii)— Rules under S, 176 
do not authorize Commissioner to with- 
hold application to Local Government 
for sanction cf allpwa^^ge— Riefusiu/gr to 
fbtward such application by Commis- 
sioner is ultra vires 2136 

S. 199 — Words "every day after 

the first" must be interpreted as every 
day after first day to which conviction 
relates 360(1) 

C. P. Tenancy Act (11 of 1898) 

S. 41 (7)--C. P. Tenancy Act 

(1920) — S. 6 does nob validate mort- 
gage which is voidable under Thnancy 
Act (1898) S. 41 (7) 30(1) 

S. 46 (3) — Trees standing on sir — 

Ownership in cultivating an 1 other sir 
rights separate from that in trees — 
Mortgage of the trees is not illegal 66 
* S. 46 (5) — Inclusion of an occup- 

ancy field in a mortgage-deed along 
with fields other than occupancy — 
Genuine and bona fide mistake in>its in- 
advertent inclusion — Mortgage'deed not 
pu^'porbing to transfer rights in the 
occupancy land — Registration of the 
deed is nob vitiated and the tranlsaGtion 
is valid 6a 

(1 of 1920) 

S. 2— Khud Khasht land lefb uQ^ei 

grass -Tenants cannot graze frea of 
charge 108 

S. 2 (11) — Person in possession of 

holding for five years without prAtesb 
— ”No tenancy is created even by ae- 
quiescence 13(1) 

S. 6 — S. 6 does not validate mort- 
gage which is voidable under Tenancy 
Act (1898), S. 41 (7) 30(1) 

— ^S. 13 — Tenant living and his right 
existing — Lambardar has no preferen- 
tial right to possession 65t 

^S. 37— Occupancy rights in malik 
makbuza acquired before 1884 citn be 
extinguished by 8. - 37— Such oecup- 
ancy tenant if not recorded in . IbIbI 
eetblement before 1920 is a subtenanl 

U2 



9 


Subject Index, 1929 Nagpur 


C. P. Tenancy Ad 

S. 39 — No Dobioe or o^rder of ejeot- 

metib is necessary 120 

S. 49 — "To occupy any portion of 

•eir Land as proprietor/' means to enjoy 
the proprietary rights in any portion of 
sir land ' 3386 

S. 49 — Owner of sir land adjudged 

insolvent — Order passed vesting his 
iand in oreceiver — Owner becomes oc- 
'Oftpanoy tenant of sir land 338c 

S.49 — Surrender of sir land is void 

if it forms part of the transaction of 
sale 257a 

S. 104 and C- P. Land HevenuQ 

<Code (2 of 1917), S. 80 — Mortgagee 
dPnrecLcying mortgage without implead- 
ing owners of equity of redemption — 
£latry in settlement records on basis of 
iihat decree — Mortgagee oannot set up 
S. 80 and S. 104 to defeat right to re- 
demption of owner of equity of redemp- 
tion 246c 

S. lOS (c) — ^Unregistered sale deed 

^f occupancy holding for over Bs. 100 — 
Purchaser is trespasser — Civil Court has 
jurisdiction to try suit for possession 

65a 

Sch. 2i Art. 1— Owner wrongfully 

4>btaining possession through Revenue 
<Pfficer, but subsequently dispossessed — 
Suit within two years of dispossession 
is maintainable 129a 

Sch. 2, Art. 1 — Absolute occup- 
ancy holding originally granted for 
agricultural purposes but for long uti- 
lized for building upon is still a holding 
within Art. 1 5 

Civil P. C. (5 of 1908) 

S. 2 (17) (f) and (g) — ^Village sani- 

tatioQ'panchayat is not public oflioer 

70a 

S.21 — Review is entertaiuable if 
(judgment fails to notice S. 21 73b 

S. 34 — Contractual obligation to 

pay interest allowed by rule of dam- 
dupat coming to end before filing of suit 
—Court has discretion to award interest 
from date of suit in addition to interest 
Allowed by rale 355 

S. 34 — Interest pendent lite at 

Rs. 1-8 par oent (compound) is nob ex- 
cessive 6c 

i "^S. 47 — Executing Court can within 
certain limits question validity of 
decree where question of jarisdiotion is 
involved 357 

47 — Petition for review of order 
«0P9TSsiP4 ettotion. sele .Is.veppUoetioii. 
1929 Indexes (Nag.) — 2 ft 3 


Civil P. C. 

under S. 47 and governed by Art. 181 

305/ 

S. 47 — Defendant discharged not 

because unnecessary party — He con- 
tinues party to suic ^ 179a 

S. 47 — Application to set aside 

sale made under R. 90, O. 21 dismissed 
— Suit to cancel sale on ground of fraud 
in conducting it does not lie 1302i 

S. 47 — Evidence Act 8. 115 — Scope 

— Where a person has successfully op- 
posed an application under S. 47, Civil 
P. C., on the ground that that section 
did not apply he cannot subsequently 
raise a plea in a suit brought by the 
applicant that the suit was barred by 
S. 47 796 

■S. 60 — Service tenures aie not at- 
tachable in execution 232 

S. 73 — Rateable distribution is not 

a form of execution 148a 

S. 73 — ^Analogy of what might or 

might nob be done to save limitation 
under Art. 182, Lim. Act, cannot be ap- 
plied to application for execution ac- 
cording to S. 73 1486 

S. 80 — Village sanitation pan- 

ohayat is not public officer 70a 

S. 96 — Objection against award 

decided — No appeal lies against decree 
which is in accord with terms of award 

264a 

S. 97 — Appeal against preliminary 

decree after passing of final decree is 
competent 349 

S. 100 — Point nob raised in first 

appeal should not be allowed to be rais- 
ed in second appeal 343a 

— S. 100— Court holding that docu- 
ment is BO worded as to obscure its 
meaning —It is not interpretation of 
document 343d 

—S." 100 — Soundness of conclusions 
drawn from facts is matter of law 270^ 

— S. 100 — Undne weight on certain 
facts — Finding of fact cannot be ques- 
tioned 2706 

S. 100 — Concurrent findings of two 

lower Courts that decree against widow 
is not collusive preolnde High Ooarb 
from interfering in second appeal 180a 

S. 100 — Appreciation of evidence — 

Extremely strong grounds are necessary 
for interfering with the finding of the 
trial Judge who heard the witnesses, 
that they were unworthy of hiSlief . ' r 
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S. 100 — Lower appellate Court's 

conclusion on question of fact cannot 
be attacked in second appeal unless its 
inference is based on erroneous view of 
law llOfl 

S. 109 — Determination by Board 

of two Abidi years to be previous year 
for assessment — Objection to such order 
— It was not shown that there were 
other assessees making accounts ac- 
cording to Abidi year— Sum in dispute 
about Rs. 20,000— Point is not one of 
great private or public importance and 
case cannot be cerbided as otherwise 

fit 3361 

S. 110 — Incomo-tax Act S. 66-A 

excludes from right of appeal, cases 
which fall within requirements of 

S. 110 336a 

S. 110— Question to decide when 

debt becomes bad — Case is “ other- 
wise fit. 265^ 

^ S. 110— Claim in suit for less 

than Es. 10,000— Findings on questions 
relating to other property valued at 
more than Rs. 10,000 recorded but not 
neoessary for decision of suit — Subjeob 
matter of suit is not more than 10,000 

85a 

❖ S. 110— Trifling account adjust- 

ments made— Judgment agreeing with 
findings of the Court below — Judgment 
is an affirming one SSb 

^ S. 110— Findings on question of 

law quite immaterial to decision of suit 
— No point of law for decision of suit 
itself— No appeal lies 85c 

S. 110-Interest allowed bub not 

claimable as of right cannot be included 
in value 75d 

S. 110 — Contract of sale— Consi- 
deration or price payable under contract 
is its value 75e 

— s. no- -Suit mainly for specific 
performance of contract — Relief for 
possession only ancillary — Possession 
need not be separately valued 75/ 

^ -S. 110 — New machinery brought 

on property during pendency of suit for 
specifio performance— No mention of 
it in pleadings, evidence or argument — 
Its value cannot be taken into account 

7Sg 

* S. Il0(l)-Under Cl. 1 besides 

value of subject-matter as given in 
plaint, value of* snbjeict matter in dig. 
imtu aimeal to His Majesty at the 


Civil P. C. 

date of decree to be appealed against^ 
must be considered 7Str 

* S. 110, Cla. (1) and (2)-"Subiect 

matter"’ and “property" used in 
Cls. 1 and 2 respectively are nob synony- 
mous — “Property” indicates property 
not in suit or dispute 75c 

’ S 110(2)— Value must bo deter- 
mined as^n date of decree to be ap- 
pealed against 75b 

S. 115 — N" obtaining decree against 

K and attaching according to A, /I's- 
property in e.Kecution — K adjudged in- 
solvent during pendency of ^4’^ objection 
to attachment — Objection dismissed 
for want of jurisdiction — Ord^r dis- 
missing objection is incorrect — Such 
order can be revised though remedy is- 
open under O. 2L, R, 63 356 

-S. 115 — Issues framed not arising 

from plaint — Revision Lies 3476’ 

— S. 115— Scope — S. 115 is not dir- 
ected against conclusions of law or fact 
in which the question of jurisdiction is 
not involved 3176- 

^ S. 115 — Scope — Error of law am- 

ounting to usurpation of^ authority in 
rejecting petition fpr review of order 
confirming auction sale calls for inter- 
ference under S. 115 305^ 

S. 115 — Election under C. P. 

Municipal Election Rules — Order there- 
on is revisable 2S2a 

5. 115 — Contingent right to receive 

lease money attached and sold — Decree 
passed by Court in suit for recovery of 
lease money — Decision is so erroneous 
as to necessitate interference in revi- 
sion 228 

S. 115 —Party’s right of particular 

procedure — Lower Court not allowing 
the benefit — Revision lies 1796 

— — S. 115 — Other remedy open — Fin- 
ding of fact not opposed to evidence 
should nob be interfered in revision 666 

S. 115 and O. 21, Rr. 89 and 92 

— Total amount liable nob deposited 
within 30 days — No unequivocal accept- 
ance of it by deoree-holder — Sale 
should be confirmed 106 

S. 144 — Principle — The doctrine of 

restitution is based on the principle 
that the Court will not permit an in- 
justice to be done by reason of an er- 
roneous order made by it when that 
erroneous order has been reversed and 
the Court will restore the parties to 
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the posibion which they would other- 
wise have occupied 138a 

S. 148 — S. 148 ig no bar to exten- 
ding time of decree with independent 
and separately enforceable terms 164ei 

S. 149 — Appellant noc caring to 

to find out proper court-fee payable on 
memorandum of appeal — Discretion 
under S. 149 to allow party to make up 
deficiency of court-fees, even after ex- 
piration of period of limitation for fil- 
ing of appeal cannot bo exercised 294^ 

^ S. 149 — Only application under 

O. 33 filed — S. 149 has no application 

26Sa 

^ S. ISI — Order based on erroneous 

view that incorrect procedure W'as fol- 
lowed cannot be varied for ends of 
justice (FB) 251c 

S. 151 — Decree in terms of award 

cannot be challenged in appeal on* the 
ground of fraud — Eemedy is separate 
suit — S. 151 should not be applied 111 

S. 151 -Civil P. C., 0. 41. R. 23— 

Appeal from mortgage-decree — First ap- 
pellate Court deciding all points, except 
amount due and directing pleadings 
thereon — Order of remand is not one 
under R. 23 nor is it a decree, and is 
not appealable — Remand was under 
Civil P, G., S. 151 63a 

^ — O. 1, R. 9 — Omission to join 
owners of equity of redemption in 
mortgage suit keeps intact rights of 
such persons and their title can only be 
impugned by separate suit 246(2 

^ O. 3, R. 4 — Vakalatnama aubho* 

rizing second grade pleader bo appoint 
other pleader does not empower him to 
appoint other pleader for filing appeal 
after suit ends 109a 

O. 3, R. ^4 (amended 1926) — 

Amended rule does not enable second 
grade pleader, appointed to'oonduct suit, 
to appoint another to file appeal in 
High Court 1096 

iP. 6, R. 17— Appeal in name of 

dead plaintiff — No application to rectify 
error for about three months — Case is 
not one of misdescription of plaintiff 
and Court is justified in dismissing ap- 
peal 261 

O. 7, R. 8 — Plaintiff olaiming pro- 
perty by ownership as successor to per- 
son in mahantship and in his reply to 
defendant's written statement pleading 
thai he was entitled, even if not owner, 
o its management, first olaiifi oannot 


Civil P. C. 

include second and case falls under 0. 7, 
B. 8 347a 

O. 9, Rr. 2 and 4 — Suit dismissed 

under O. 9, 'R. 2 — If fresh suit under 
B. 4 is brought S. 14, Lim. Act, would 
not be applicable 219(7 

— O. 9, R. 4 — Suit dismissed under 
O. 9, R. 2 — Time covered by restoration 
proceedings cannot be excluded w'hile 
computing limitation for suit under 
O. 9. R. 4 2196 

O. 20, R. 12 — Partition decree 

silent about mesne profits — :Party can 
assert right to them by separate suit 

291a 

O. 20, R. 12— Cosharor kept out of 

possession, is entitled to claim from his 
co-tenant interest on mesne profits 

2916 

O. 21, R. 1 — Judgment-debtor de- 
positing decretal amount into Court — 
He preventing that sum reaching decree- 
holder — Judgment-debtor is liable for 
interest until money is available to- 
decree-holder 227 

O. 21, R. 2— Pre-decree arrange- 
ment not to execute decree is no bar 
to its execution 33» 

** — O. 21. R. 11 (2.j) (v)— Rateable 
diskribution is nok a form of execukionr 

148(r 

O. 21, R, 17, Proviso — Scope- 

Under R. 17 (proviso) Court can call 
decree-holder to specify approximate 
value of land to be attached with a view 
to see whether the value corresponds as 
nearly as may be with the amount due 
under decree 305c 

O. 21, R. 48 — 0. 21, R. 48 has no 

application in case of persons in private 
service 33^ 

^ -O. 21, R. 57 — Execution proceed- 

ings struck off after attachment at in- 
stance of decree-holder — Attachment is 
ended in spite of contrary direction 82 

O. 21, R, 58 — Defendant dis^ 

charged not because unnecessary party 
He continues party to suit 179a 

O. 21, R. 58 — Possession only is bo 

be determined— Question of title should 
not be gone into 66a^ 

O. 21, R. 63 — N obtaining decree 

against K and attaching according to Ar 
A's property in execution — K adjudged 
insolvent during pendency of A's objeo* 
tion to attachment — Objection dis* 
missed for want of jurisdiotion-r Order 
diemissing objection is incorrect — Suob 



Subject Index, 1929 Nagpuii 


42 

Civil P. C, 

order can be revived though remedy is 
open under O. 21, B, 63 356 

O. 21, R. 63 — Even Mahomedan 

plaintiff must prove bona fide nature of 
transaction on which suit is based 121a 

^ O. 21, R. 66— Failure to issue 

notice is irregularity within Civil P. G., 
O. 21,R.90 130a 

O. 21, R. 66 (2), (3) — Application 

under B. 66 (3) for order for sale is abso- 
lute necessity and condition precedent 
to passing of order for sale 305a 

^ — 0.21, R. 73 — Purchase by pleader 

of decree-holder directly or indirectly 
is altogether void 305^ 

O. 21, R. 85, and General 

Clauses Act, S. 10 — Provisions of 
O. 21, B. 85, read with S. 10 contem- 
plate deposit of three-fourths being 
made into Court on day it re-opens after 
vacation 305d 

O. 21, R. 89 — Provisions should be 

fitrictly complied with 10a 

— O. 21, R. 90 — Failure to issue 
notice is irregularity within Civil P. C., 
O. 21, B. 90 130a 

O. 21, R. 95 — Withholding of pos- 
session after symbolical delivery of pos- 
eession gives rise to fresh cause of ac- 
tion for possession 298a 

O, 22, R. 4 — Defendant dying 

-after preliminary decree — B. 4 does not 
apply 206 

O. 22, R. 4 — Defendant dying 

between preliminary and final decree — 
B. 10 and not B. 4 applies (FB) 142 

O, 22, R. 9 — Suit for joint posses- 

cion decreed without separately defining 
shares of plaintiffs — Appeal against 
decree abating against one plaintiff — 
Appeal cannot proceed in absence of 
heirs of dead plaintiff and is incompe- 
tent 358 

O, 22, R. 10 — Defendant dying 
between preliminary and final decree — 
B. 10 and not B. 4 applies (FB) 142 

-O. 23, R. 1 — Sait withdrawn on 

permission of paying costs before fresh 
«ait — Suit does not remain pending 
until costs are paid nor can fresh suit 
be dismissed under O. 23, B. 1 (3) — 
Failure to pay costs before fresh suit is 
only irregularity — Paying costs after 
suit is sufficient 135a 

^ O. 23, ^’R. 1 (2) — Claim based on 
particular pro-note — After evidence, 
plaintiff finding it to be based on other 


Civil P. c. 

note — He cannot be allowed to with- 
draw 72 

— O. 23, R. 3 — Order refusing tc 
record compromise. under 0. 23, B. 3, ie 
appealable whatever reasons of refusal 
may be 27S 

O. 23, R. 3 — Compromise decree 

in money suit passed — Defendant agree- 
ing to transfer certain property to plain- 
tiff on a certain day — Plaintiff to pay 
conveyance costs — Decree was held not 
void and merely declaratory — No sepa- 
rate suit was necessary, the decree 
being executable 164a 

O. 29, R. 1 — Registrar Joint Stock 

Companies is not proper person to re- 
present a company but the Secretary or 
Director 185o 

O. 33, R. 1 — Entitled to property 

— Every one who is entitled to property 
cannot be said to be possessed ^ means 
to the value of that property 319a 

^ O. 33, R. 1 — Words "possessed of 

sufficient means” are not intended to ha 
qualified by words "other than the sub- 
ject matter of the suit” 3195 

^ O. 34, R. 1 — Prior mortgagee 

joined fn a suit by puisne mortgagee — 
He can claim subrogation 135& 

O. 34, R. 3 (2), Proviio— Judg- 
ment-debtor not paying decretal amount 
in March 1927 on date fixed for its pay- 
ment but submitting statement in July 
1927 to extend time on ground of bad 
harvest— Satement held to be attempt 
to show good cause for non-payment 
and Court should consider its truth and 
sufficiency 263a 

O. 34, R. 3 (2), Proviao— Fact 

that decretal amount is large ancLj)ay- 
ment is made within few months from 
date fixed for payment is not good 
cause 2636 

O. 34, Rr. 7, 8 and 9 — Power 

of Court to grant decree for Surplus- 
Belief being outcome of the statutory 
provisions, no court-fee is payable _ 16 

^ O. 39, R. 2 — Bight of appeal 

under O. 39, B. 2 exists although Court 
acts under 0. 39, B. 2, by virtue of 
B. 141 273a 

— O. 39, R. 2 — Temporary injunction 
against person not to get girl married— 
He if not responsible for promoting 
marriage but not doing all to prevent it 
does not actually disobey order as pas- 
sed and order for his detention in prison 
cannot stand 2736 
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“ O. 40, R, 1 — Order appointing a 
receiver is one under O. 40, B. 1 and is 
appealable 119 

O. 40, R. 1 (2)-0. 40. B. 1 (2) 

deals with cases in which property is in 
possession of person who is not party to 
suit 283a 

O, 41, R, 1 — Decree for plaintiff 

against three defendants — Both plaintiff 
ana defendants preferring second ap- 
peals — Separate judgments delivered — 
Separate decrees drawn — Besult being 
dismissal of suit — Plaintiff hling one 
second appeal against both decrees — 
Two separate second appeals held not 
necessary (FB) 229a 

41, R. 5 — Decree varied — Bes- 
titution applied for — Bestitution cannot 
be stayed because appeal was hied 138h 
^ “ "O. 41, Rr. 11 and 31 — Appeal 
dismissed under B. 11 — Writing judg- 
ment is not obligatory though advisable 

68 

"■"O. 41, R. 16 — B. 16 dees not com- 
pel Court to permit written argument 

896 

O. 41, R. 17~Appellant’B counsel 
being unprepared to argue is no ground 
for dismissal 89a 

‘O. 41, R. 22 — Person not entitled 

to appeal against order — His mere ad- 
dition as respondent in appeal against 
order does not entitle him to raise cross- 
objection to that order 361 

^ ~"0, 41, R. 23 — Appeal from mort- 
gage decree — First appellate Court de- 
ciding 411 points except amount due and 
directing pleadings thereon — Order of 
remand is not one under B. 23, nor is 
it a decree, and is not appealable - Re- 
mand was under Civil P. C., S. 151 63a 

O, 41, R. 23^Bemand not under 

B. 23 should be sparingly granted 636 

O. 43, R. 1 (m)— Order refusing to 

record compromise under 0. 23, B. 3 is 
appealable whatever reasons of refusal 
may be 275 

* O. 43, R. 1 (w)— R. 1 (w) enables 

party to appeal on grounds other than 
those mentioned in Civil P. C., 0. 47, 
B. 7 73a 

*■— -O. 47, R. 1 — Decision proceeding 
upon incorrect exposition of law— 'Sub- 
sequent exposition by superior Court— 
Bevlew cannot be allowed— Hardship 
to applicant is immaterial .(FB) 25 16 
"'“O. 47, R. 1 — Application barred by 


Civil P. C. 

limitation should be treated as one under 
S. 151 \SSb 

— j-O. 47, R. 1 — Director of company 
is aggrieved person” and can apply for 
review of order, though he was not a 
party to it I85d 

O. 47, R. 1 — Failure to .notice bar 

of limitation is sufficient to justify ap- 
plication for review I85e 

O, 47, R, 1 — Appellant’s pounsel 

unprepared — Court refusingadjournment 
and to &le written argument — Judgment 
not stating that question of limitation 
was considered — Review was refused 89(7 

^ O, 47, R. 1— Review is entertain- 

able if judgment fails to notice S. 21, 
Civil P. C. 73fr 

0.47, R 1 — Mistake of law — A mis- 
take of law is not in itself a sufficient 

mistake or error apparent on the face 
of the record to warrant a review of 
judgment 58a^ 

« — O. 47,R.7-0. 43,R. 1 (w) en- 
ables party to appeal on grounds other 
than those mentioned in Civil P. C.^ 
O. 47, B. 7 73a^ 

Sch. 2, Para. 10— Para. 10 con- 
templates writing of evidence— But it is 
not obligatory 2646 

— Sch. 2, Para. 21— Decree in terms 
of award cannot be challenged in appeal 
on ground of fraud ^Remedy is separate 
suit — S. 151 should nob \ »• applied 111 
Companies Act (7 ot lb 13) 

S. 247 (S) — Regisbiar Joint Stock 

Companies is not prupei person to re- 
present a company hub ihe Secretary or 
Director is 185(7 

Contract Act (9 of 1892) 

♦ — S. 11 -Contract by minor is void 
and the minor is not estopped from 
pleading his minority even though he 
falsely represented himselt of age 1566 

S. 19 — S, 19 does not entitle party 

to insist on entirely ntw cunbraot 

(FB) 254(7 

S. 29 — Agreement as to repayment 

of certain nmount being indefinite — Un^ 
certainty not pleaded as bar to its lega^ 
lity — Repayments made by one pai*ty and 
accepted by other tow aids agreement— 
Agreement is not void for uncertainty 

194(s 

S. 5^ - Where agreement has be- 
come rule of the Court and parsed out of 
domain of contract, S. 64 does not apply 

1646 

S. 55 — If time is nob of essence oE 
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contracb, oontraob does nob become 
‘voidable ld4c 

S. 63 — Nobice held not putting end 

to bhe contiraGt 3216 

S. 63 — Consideration is not neces- 
sary for agreement to extend time for 
performance of contract 137c 

^ S. 65 — Sale-deed found invalid 

under para. 11. Sch. 3, Civil P. C. — Pur- 
chaser suing for refund of consideration 
— Purchaser is entitled to a refund 

257c 

S. 65 — Usufructuary mortgage exe- 
cuted by occupancy tenant in consider- 
ation of loan in contravention of Cen- 
tral Province Tenancy Act — Suit to eject 
mortgagee is governed by S. 65 and dec- 
ree should be passed conditional on pay- 
ment of loan 241 

S. 65 — Minor — Equitable relief — 

Where a minor by fraudulent represen- 
tation obtained a specific object or pro- 
perty, he can be ordered to make resti- 
tution upon the contract being declared 
void : but when only money has been 
lent, no decree can be passed against the 
minor on the contract of loan or for 
money had and received for his use 

156c 

S. 74 — Contract of sale — Vendee 

paying earnest money or part payment 
as would be akin to earnest money — 
Contract falling through for vendee’s 
default — Vendee can recover neither ear- 
nest money nor such part payment 

(FB) 30 (2) 

** S. 134 — Omission of creditor to 

sue principal debtor, within period of 
limitation, does not discharge surety 

145 

^ S. 230 — Where broker brings face 

to face vendor with purchaser it cannot 
be said that he did nob disclose his 
^principal’s name — But if purchaser does 
nob keep record of seller’s names and 
his account books show that he made 
payments to broker, broker can sue 
personally to recover price of goods sold 

170a 

Court-fees 

♦♦ Power of Court to grant decree 

for surplus — Belief being the outcome 
of the statutory provisions no court-fee 
is payable * 16 

Court-fees Act (7 of 1870) 

S. 4 — Scope —Filing of appeal on 

inBofifioient oourt-fee stamp with know- 


Court-fees Act 

ledge that it is insufficient, with view to 
save limitation, cannot be allowed 294a 

S. 4 — S. 4 is imperative 294o 

S. 7 (4) (c) — Suit for declaration 

that a document does not affect plain- 
tifi’s title is one for declaration with 
consequential relief — Court-fee must be 
paid under Court-fees Act, S« 7 (4) (c) 

71 

S. 7 (5) — Suit nob for declaration 

bub merely for possession —Court-fee on 
-actual relief only need be paid 276 
** S. 7, Cl. (9) — Redemption suit — 

Surplus profits claimed — Value of suit 
for jurisdiction and court-tee is princi- 
pal sum secured la 

Criminal P. C., (5 of 1898) 

S. 6 — Order by District Magistrate 

under S. 476-A — Appeal lies to the Ses- 
sions Judge and nob to the High Court 

(FB) 97 

— S. 107 — Threatening tp beat per- 
son or asking person to give up serving 
another on pain of being involved in 
litigation does not justify passing order 
under S. 107 3286 

S. 107 — Scope — Dispute about the 

cultivation of a bund and a proclamation 
forbidding people on payment of fine 
and shoe-beating from picking fruit 
from a Ber tree do nob come within the 
purview of S. 107 328o 

S. 118 — High Court can interfere 

on merits of orders under S. 118 if 
Court under S. 406 has not really gone 
through evidence on record 328a 

S. 145 — Order regarding future 

possession is wrong 285a 

S. 145— Proceedings under S. 146 

cannot be compromised nor can thqy be 
referred bo arbitration 2856 

S. 154 — First information is not a 

statement under S. 162 and can be used 
to contradict or corroborate its author 
(obiter) 43a 

Sb. 160, 161 and 162— Meaning of 

“ any person ’' explained (FB) 17(2)^ 

S. 162 — D,uring trial after charge 

was framed accused desiring to cross- 
examine prosecution witnesses further 
and applying for copies of statemenfeB 
made by witnesses to police — Accused 
should be allowed such copies and judg- 
ment should not be passed without dis- 
posing of such application 240 

S. 162 — Accused has absolute righi 

to get copy of statement of prosecntioii 
witness 172a 
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S. 162 — Scope — Accused has right 

to apply for copies as soon as witness is 
called for prosecution either in inquiry 
or in trial 172& 

S, 162 — Police Officers deposing to 

identification of accused in identification 
parade — Evidenco is admissible as it is 
an actual fact or circumstance witnes- 
sed 36c 

S: 162 — S. 162 as amended by 

Act 18 of 1923 does not repeal or affect 
Evidence Act, S. 27 (FB) 17 {2)b 

S. 162 — S. 27, Evidence Act re- 
fers to statement by the accused in 
police custody while S. 162 refers to the 
statement during the course of inves- 
tigation (FB) 17 (2)/ 

S. 233 — No question of illegal 

joint trial arises when accused persons 
are discharged under *8. 253 237 

Ss. 238 and 537 — Trial by jury — 

Accused charged with ma]or offence — 
Jury returning verdict of guilty in res- 
pect of minor offence — Verdict of jury is 
right and is covered by S. 537 (a) 

295a 

S. 253 — No question of illegal joint 

trial arises when accused persons are 
discharged under S. 253 237 

S. 288— Whole statement in com- 
mitting Magistrate's Court must be 
treated as evidence 233(1 

S. 288 — Evidence in committing 

Court brought on record under S. 288 on 
day of examination — No notice given to 
prosecution or defence — Course irregular 
and illegal 2336 

S. 298 — Duty of Judg,e, while 

charging jury explained 2956 

— rS'. 307 — Person accused under 
B. 469, Penal Code — Trial Judge while 
charging, directing jury to see whether 
accused, if not guilty under S. 459, was 
guilty under 8. 325 — Jury's verdict be- 
ing not guilty — Judge agreeing that no 
offence was committed under 8. 459 but 
considering accused guilty under 8. 325 
— Judge can refer case to High Court 

114 

S. 307 — High Court should inter- 
fere under 8. 307 only if jury’s verdict 
is perverse or manifestly wrong 1136 
^ S. 307 — Jury unanimously return- 

ing verdict of not guilty — Judge dis- 
agreeing — He must ask jury to give rea- 
sons for disbelieving prosecution evi- 
dence for High Court's information 

84a 


Criminal P. C. 

— ^S. 307— Scope - Code does not put 
the opinion' of the jury on any higher 
plane than the opinion of the Judge, 
and both should be given due weight 

846 

S. 307 — High Court will not in- 
terfere with verdict of jury unless it is 
obviously perverse, manifesbly wrong or 
unreasonable 366 

S. 307— l^cope — Perverse verdict 

does not make Courb improperly con- 
stituted 364 ; 

S. 342 — Abbrasions found on per- 
son of accused — Incriminating circum- 
stances not proved against him — Accus- 
ed cannot be called upon to explain 
them 350a 

S. 344— Adjournments— Case fixed 

for a future date can be taken at an 
earlier date if notice is given to the ac- 
cused or his pleader —Procedure is not 
illegal or irregular 42 

* S, 403 (4) — Persons jointly 

tried — Some acquitted and some con- 
victed — Appeal against conviction but 
no appeal against acquittal — Appellate 
Court declaring trial as void and order- 
ing fresh trial— Acquittal also becomes 
void — Persons acquitted can be tried for 
any other offence — Any persons added 
at the fresh trial is not affected by pre- 
vious acquittals of some accused 161 
— S. 421 (1) — Appellate Court should 
give appellant reasonable opportunity of 
being heard in support of his appeal 

150a 

S. 421 (1) — Judgment need not be 

elaborate but must show that the evi- 
dence on record has been fully con- 
sidered 1506 

S. 435 — Revision application enter- 

tainable by District Magistrate or Ses- 
sions Judge — Such application was not 
entertained by High Court unless Dis- 
trict Magistrate or Sessions Judge has 
been previously moved in the matter 

13 (2) 

S. 436 — Scope — Where a Magis- 
trate completes an enquiry and dis- 
charges the accused, further enquiry 
should not be ordered except for very 
strong reasons 360 (2) 

S. 438— A Kori convicted for 

branding his wife and only fined — Re- 
commendation that sentence be enhanc- 
ed — Compromise between parties and 
application to High Court for permission 
to compound offence— In view of near* 
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ness o£ relationship between and in- 
terest of parties case was allowed to be 
compounded 278c 

— ^S. 439— Scope High Court has got 
power under S. 439 to grant the per- 
mission necessary for compounding 
offences under S. 345 (2) 2786 

S. 439 — Where acquittal is wrong, 

High Court can order retrial only 87a 
S. 439 — Acquittal based on er- 
roneous view of law — No revision lies 

87b 

S. 439 — Revision application en- 

tertainable by District Magistrate or 
Sessions Judge — Such application was 
not entertained by High Court unless 
District Magistrate or Sessions Judge 
has been previously moved in the matter 
under S. 435 13 (2) 

S. 476-B — The words “and if it 

makes such complaint, the provisions of 
that section shall apply accordingly,” 
refer to procedure of filing such com- 
plaints 281a 

S. 476-B — No appeal lies against 

order by appellate Court‘under S. 476 (B) 

2815 

** — S. 476-B — Order by District 
Magistrate under S. 476-A — Appeal lies 
to the Sessions Judge and not to the 
High Court (FB) 97 

— "S. 488 (5) — Order of maintenance 
allowance passed in wife’s favour — 
Single act of adultery on her part does 
not entitle husband to discontinue al- 
lowance 238 

S. 494— Though reasoned judg- 
ment not necessary. Court must record 
reasons for supporting that discretion 
w'as rightly exercised. 133 

S. 526— Magistrate refusing copies 

of statements of prosecution, witnesses 
— His ordei' bonsi fide and under genuine 
mistake of law — No bias on his part — 
Application for transfer is not entertain- 

able. 172c 

■ "S. 526 — In cases of doubt of personal 
impartiality of the Judge or where his 
acts and orders create reasonable appre- 
hension in accused transfer should be 
granted but not otherwise 172d 

S. 526 — Scope — No bias unless 

Court guides or assists prosecution 

172c 

* S. 539-B — Inspection by a Ses- 

sions Judge — Non-complianoe with the 
provisions of 8, 639- B is an illegality 
Titiating conviction 233d 


Criminal P. C. 

S. 540 — Scope — No Bias unless 

Court guides or assists prosecution 172e' 

S. 550 — Sub-Inspector of Police 

closing shop on report of cheating — His 
action is unnecessary, but not illegal 

* ‘ 334o> 

Criminal 1 rial 

Discrepancies in prosecution evi- 

dense on matters of detail — Evidence 
consistent in the main — Absence of' 
evidence in rebuttal— Prosecution story 
held supported by evidence on record 

32S^r 

Convincing-proof and not proba- 
bility of prosecution story is necessary 

113ar 

Accused nob disclosing their defence* 

before the committing Magistrate nor 
in the Sessions Court— Entering into a 
defence of alibi — Presumption arises^ 
against them 36^ 

D 

Damdupat 

* Rule of damdupat applies to date 

fixed by Court in preliminary decree for 
sale 171 (1)5 

Decree 

Form of — Suit by two sons to- 

recover possession of joint family field 
sold by father — Finding that part only 
of considferation for sale binding oir 
sons — Decree should be passed directing 
delivery of possession of whole field by 
vendee on payment of 2/3rd considera- 
tion found proved for necessity and 
should contain declaration that vendee 
has acquired l/3rd share of father and 
is entitled^to obtain possession thereof 
in suit for partition 31 h 

V^alidity of- Mortgagee aband'ming 

his claim against one mortgagor— His 
name retained on record and decree 
passed against him also— Decree is not 
binding on that mortgagor 79a 

Construction — Suit for partnership 

accounts compromised deciding S en- 
titled to three annas share, but agree- 
ing to another member to manage busi- 
ness — Decree ordering in terms of com- 
promise, S to be entitled to that share 
— S not appealing against decree, nor 
applying for its review — S seeking 
execution of decree and praying alter- 
nately to amend decree if it be not in 
terms of compromise— Decree was in 
terms of compromise, merely declara- 
tory and incapable of execution — Even 
if it were not in terms of compromise. 
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Decree 

it could not be amended, so as to make 
it capable of execution, as time for same 
has passed by ^ 34 

Executability— Suit for partnership 

accounts compromised deciding D en- 
titled to three annas share, but agree- 
ing to another member to manage busi- 
ness — Decree ordering in terms of com- 
pi^mise, S to be entitled to that share 
not appealing against that decree, 
nor applying for its review— S seeking 
execution of decree and praying alter- 
nately to amend decree if it be not in 
terms of compromise — Decree was in 
terms of compromise, merely declaratory 
and incapable of execution — Even if 
it were nob in terms of compromise, it 
could nob be amended so as to make 
it capable of execution, as time for 
same has passed by 34 

Deed 

— Execution — Without fraud or 

wrong document cannot be materially 
altered after its execution 3056 

Construction — Interpretation* 

which renders terms of document 
probable, is to be preferred to interpre- 
tation which renders conditions most 
unlikdly 1626 

E 

Easements Act (5 of 1882) 

— S. 60 — Part only ot a work ol 

permanent character executed — License 
cannot be revoked 141 

S. 60 (6) — Licensee constructing 
permanent building on licensor's site 
under implied license — License is irrevo- 
cable to building and licensee cannot 
be ejected— Irrevocability is restricted 
to portion covered by building 269 
Evidence — 

— Admissibility — Prosecution need 

not formally prove against accused 
document produced by him 436 

Evidence Act (1 of 1872) 

S. 18 — Admission of points of law 

cannot bind person 3436 

S. 26 — Incriminating admissions of 

accused before police officers are inad- 
missible in evidence 3506 

— ^S. 27 — Places already known are 
not places " discovered ’’ within S, 27 

350o 

S. 27— Confessions of accused pro- 
ved through prosecution witness — Court 
most be very oautious to believe in such 
evidence especially when accused is 
charged under Pehtfl Code B. 307 3S0e 


Evidence Act 

** S. 27— S. 162, Criminal P. C. as 

amended by Act 16 of 1923 does not 
repeal or affect S. 27, Evidence Act 

(FB) 17(2)6 

. S. 27 — S, 27 relates to sbatement 

of accused while in police custody and 
not prior to his arrest or detention 

(FB) 17(2)d 

S. 27 — S. 27 refers to statement by 

accused in police custody while S. 162, 
Criminal P. C., refers to statement 
during the course of investigatipn 

(FB) 17(2)/' 

S. 30 — Self-exculpatory statement 

of co-accused is inadmissible 350d 

S. 32 (3) — Statements of dead per-- 

sons against their proprietary interest 
are admissible 131a^ 

S. 65 — Trial Court is to decide 

whether or not sufficient proof of search- 
for or loss of, original documents for 
admission of secondaryevidence is given 
— Loss of original held to be not proved 
and secondary evidence refused — Order 
of refusal is not revisabla 288 

S. 92— Consideration being dif- 
ferent or non-existing can be proved by 
a party Slor 

S. 92 — Surrounding circumstances 

can be taken into consideration to hnd^ 
true meaning and effect of the tran- 
saction 916 

S. 95 — Transfer by mortgagee of 

mortgaged property— No mention inr 
deed that only mortgage rights wora 
intended to be sold — Presumption is* 
that whol6 property is sold — If absence 
of assertion of absolute ownership in^ 
the deed makes it possible to hold thafa^ 
only mortgagee's rights were sold, thero^ 
is latent ambiguity and evidence can ' 
be given to remove it 267^'^ 

S. 108 — Wife leaving her husband^ 

and being in another’s keeping is nob* 
one who would naturally hear from 
him if he were alive 1276 

S. 110 — Person tethering cattle for 

four months in year — ^Presumption of 
title arises but not definite proof 318a 

S. 114 — Persons who cannot prima' 

facie contract valid marriage living to- 
gether as man and woman — No pre- 
sumption of valid marriage arises 343o 

* S. 114 — Two documents executed 

on same day-**iParpoBe of the dooumenta 
will determine priority 2576 

— S. 114 — ^Where a wife, alleging 
that her husband is dead; fails to pro- 
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.fvidence Act 

"duce such evidence as she oughb bo 
know a presumpbion arises against her 

127a 

S. 114 — Accused not disclosing 

their defence before the Committing 
^Magistrate nor in the Sessions Court 
and entering into a defence of alibi — 
Presumption arises against them 36d 

S. 115 — Minor at the time of sale 

of piopeity by bis guardian signing leb- / 
ter stating that necessity for sale exis- 
ted — Purchaser’s object in taking letter 
being to prevent minor from bringing 
•suit to set aside sale^ Minor in suit 
for possession of property is not estop- 
.ped from denying that necessity for 
•sale existed 221 

S. 115 — Contract by minor is void 

and the minor is not estopped from 
pleading his minority even though he 
falsely represented himself of age 1566 
— — S. 1 15 ~ Landlord nob claiming 
rent from tenant ^ for number of years 
does not entitle tenant to refuse rent 

1236 

S. 115 — Scope — Where a person 

iias successfully opposed an application 
)Under S, 47, Civil P. C., on the ground 
;thab that section did not apply, he can- 
not subsequently raise a plea in a suit 
brought by the applicant that the suit 
was barred by S. 47 796 

— S. 133 — S. 133 is subject to 
S. 114, Ulus, (b) 233a 

S. 133 — Commission of dacoity — 

Evidence of approver against accused 
person — Corroborative evidence consist- 
ing of person saying he identified ac- 
cused when they committed dacoity, 
but omitting to mention dacoits by 
names in first information report — 
'There is no corroborative evidence 
which connects or tends to connect ac- 
cused persona with crime 222 

Se. 133 and 114, llluB.(b) — All ac- 
complices though not on same footing — 
Conviction principally upon evidence of 
accomxdices in absence of corroboration 
in material particulars by independent 
.evidence is unsafe 21 5a 

S. 133 — Accomplice in case under 

S. 161, Penal Code — Person who has 
subscribed to, collected or paid the 
4 X)oney over to the accused as also person 
who advances loan with the knowledge 
that it is to be paid as bribe to the ao- 
«ouBed is accomplice 2156 

133 — Duty of prosecution to 


Evidence Act 

show that evidence is of accomplices 
and is corroborated — Defence can take 
advantage of omission ^ 2l5c 

S. 133 — Withdrawal of prosecution 

against accomplice does not make him 
independent witness as he still remains 
accomplice — Corroboration of one ac- 
complice by another is not independent 

215^2 

F 


Family settlement 

It cannot be presumed from plead- 
ings unless proved 836 

Forest Act (1927) 

S. 26 (h) — Onus is on Government 

to show that the land is part of Govern- 
ment forest 190a 

^S. 26 (h) — Where accused and his 
predecessors have been cultivating 
forest land for many years past, con- 
viction under S. (26) (h) cannot be 
maintained 1906 

G 

General Clauses Act (10 of 1897) 

S. 10 — Principle of S. 10 may be 

applied to Cattle Trespass Act, S. 20 

96 

Guardian and Ward 

Minor — Gond — Mother is preferen- 
tial guardian bo grand-mother 1296 
Guardians and Wards Act (8 of 
1890) 

S. 12 —Order appointing a receiver 

is one under O. 40, K. 1 and is appeal- 
able 119 

S. 39 — Before removing a guar- 
dian, he should be given notice setting 
out for which of the causes mentioned 
in S. 39, it is proposed to remove him 

176 


H 

Hindu Law 

Adoption — Bombay School — Adop- 
tion by widow of coparcener without 
liusband’s or coparcener’s consent is 
invalid 367 

^ Adoption— Full owner of property 

by will bequeathing it to his wife N for 
life and after her to his widowed 
daughter-in-law K absolutely — Will 
giving permission to either widow to 
adopt — Widow N entering into contract 
relating to property and K bringing suit 
for its specific performance— ^Adoption 
made after estate had become vested 
in two widows — Such subsequent adop- 
tion cannot oust N of her life-interest 
nor can it after N*8 death prevent vest- 
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Hindu Law 

ing of abolufce estate in K and N can 
enter into suoh contract and K can 
maintain suit for specific performance 

32U 

afr Adoption — Bombay School — Hus- 
band dying joint— Property not vested 
in widow — Widow cannot adopt 2896 

^ Adoption — Only one wife can re- 

cmve child in adoption whether it is 
made during lifetime or after death of 
husband 211a 

* Adoption — Property acquired by 

partition is not divested by adoption 

177 

Adoption — Hindu governed by 

Bombay School dying leaving' a widow 
and widow of predeceased son — The 
latter cannot adopt after the widow's 
death although the estate may vest in 
her (FBj 986 

Alienation — Father — Suit by two 

sons to recover possession of joint family 
field sold by father — Finding that part 
only of consideration for sale binding on 
sons — Decree should be (Massed directing 
delivery of possession of whole field by 
vendee on payment of 2/3rd considera- 
tion found proved for necessity and 
should contain declaration that vendee 
has acquired l/3rd share of father and 
is entitled to obtain possession thereof 
in suit for partition 311 

♦ Alienation — Widow — Next rever- 

sioner female entitled to absolute estate — 
Btill consent of immediate male rever- 
sioner is necessary ' 277 

Alienation — Widow — Necessity 

found as to 9/10 of the value of property 
sold — Widow acting fairly and purcha- 
sec: acting honestly — Sale is binding on 
reversioner 1806 

Alienation by guardian not for 

necessity — Disposal of consideration for 
benefit of minor not proved — Transfer 

cannot be upheld, 117 (2) 

Alienation — Necessity — Recitals are 

insufficient to prove inquiry into legal 
necessity 60 a 

Alienation — Father — No legal neces- 
sity — Whether the sale as a whole was 
justified should be found 60 {r 

■ ' Alienation — Father — No necessity 
—’Purchaser is liable to be dispossessed 
ol whole by son — Decree should declare 
purchaser's share 60 d 

—^Alienation — Fathef — Son's share 
not bound— Bon is entitled to get hU 
ebfkre at date of suit 60 # 


Hindu Law 

Debt — Manager — Bonds executed by 

adult members — Subsequent borrowing 
on bond executed by only one suoh 
member and executant not described as 
manager — Creditor must prove that 
money was borrowed on subsequent bond 
by him in capacity of manager and that 
there was necessity 270c 

Debts — Debts incurred by father 

are binding on son unless it is proved 
that they are incurred for immoral and 
ille^gal purposes 2836 

Gond — Mother is preferential guar- 
dian to grandmother 1296 

^ Joint family — Property vested in 

coparcener — Subsequent insanity does 
not divest 93a 

Joint family — Coparcener becom- 
ing lunatic — Manager can be appointed 
as to his share 936 

Joint family — Alienation — Purcha- 
ser of undivided share is not entitled to 
joint poBsion 60 # 

Legal necessity — Consideration of 

mortgage being antecedent debts — 
Mortgagee need not make enquiry as to 
existence of legal necessity Sd 

Maintenance — Income from ancest- 
ral property alone bears all maintenance 
charges 366 

^ Maintenance — Concubines are en- 

titled to maintenance even though con- 
nexion is adulterous 127c 

Maintenance — Existence of debts 

diminishes the estate out of which 
maintenance is to be paid 127d 

Marriage - Discarded wife of Kori 

cannot 'remarry in absence of legal 
divorce 278a 

Partition — Ascertainment of share of 

outgoing coparcener virtually separates 
all — Reunion, however, of the remaining 
may be presumed by conduct of co- 
parceners remaining together after parti- 
tion 364a 

Partition — Reunion — After parti- 
tion members living together and man- 
aging property ^ in common — Family re- 
presented as joint in litigation — Such 
evidence does not prove reunion 362 

Partition — Evidence of — Entering 

widow's name in place of that of hus- 
band is not sufficient — Application by 
mother to entev share in minor son’s 
name is also not sufficient. 289a 

—Partition —Cessor of oommensality 
does not conclusively prove partition 
and so it has to be considered whether 
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SO 

Hindu Law 

obher evidence supports or negabives 
theory bhab cessor was adopted with 
view to partition in legal sense 131b 

Beligious office — Bight of parsaipan 

(similar to turn of worship) is moveable 
property 81a 

Beligious office — Bight to receive 

fees as parsai is not mere possibility — 
It is transferable even beyond trans- 
ferrer’s lifetime when transferee is pos- 
sible heir and cosharer in parsaipan 81b 
" Beversioner — Sale by widow' — 
Small portion of consideration nob for 
necessity — Decree conditional on pay- 
ment of consideration proved for neces- 
sity is justified (obiter) 180c 

Beversioners— Necessity not proved 

as to small portion — Order for repay- 
ment by^ purchaser to reversioner of 
amount not for necessity cannot be sus- 
tained (obiter) ISOd 

—^Succession to adopted son — Adop- 
tive mother inherits in preference to her 

co-widow 211c 

Succession — Mitakshara — Prefer- 
ence of whole blood to half-blood is 
restricted to cases of brothers and their 
sons only 2 

—Widow incurring debt in course of 
management of property on credit of 
estate— No charge created— Still estate 
in reversioner's hands is liable for such 
debt 191 

Widow’s estate — Testator not limi- 
ting nature of estate — Widow has 
widow’s estate only — Decree on mort- 
gage by testator against widow in ab- 
sence of fraud or collusion is binding on 
reversioners 27 b 

Will of coparcener of reunited 

family cannot operate as will — Such 
will, if ajted. upon, binds coparceners 

364b 

Will — Maintenance — It is doubtful 

whether mere right to maintenance can 
be given by a will 67a 

Will— Legatee to get property after 

death of testator and his wife — Legatee 
*nd his heirs have vested interest after 
testator’s death and are entitled to re- 
deem the mortgage by testator 27a 

Income-tix Act (11 of 1922) 

** Ss. 6,4 and 13 —Interest un- 

realized, but credited in accounts is not 
income accruing, or received for income- 
tax purposes — Test is whether it is 


Income-tax Act 

available to assessee at his pleasure 

(FB) 50b* 

■S, 10 (a) — Assessee can claim deduc- 
tion of expenditure only if expenditure 
is actually incurred or liability incurred' 
is satisfied before close of year 243<r 
S. 11 (2) — Assessee can claim de- 
duction of expenditure only if expendi- 
ture is actually incurred or liability in- 
curred is satisfied before close of year 

243a 

S. 11 (11) (a) (b)— Deberminabioir 

by Board of two abidi years to be pre- 
vious year for assessment — Objection to 
such order — It was not shown that 
there were obher assessees making ac- 
counts according to abidi year — Sum inr 
dispute about Bs. 20,000 — Point is not 
one of great private or public import 
tance and case cannot be certified as^ 
otherwise fit 336b^ 

♦ S. 23 (4) — If assesses dispubes- 

authority of the Income-tax Department 
to adopt fiat rate, then question of law 
may arise for odnsiderabion whether in 
absence of reliable data of income from 
certain source, Income-tax Officer cai^ 
make assessment based on formula by 
taking certain percentage of gross turno- 
ver as representing fair margin of profit 
but no question of law arises as tO' 
reasonableness of extent if assessee* 
admits that some percentage must be* 
adopted 243fi 

♦♦ St. 24 and 10 — Assessee has un- 

qualified right to write off debt* as bad 
debt both as regards the year and the 
amount (FB) 50a 

♦ S. 24 (l)^Acbual losses incurred: 

must be proved — Mere showing figure»o£ 
purchase and sale is not sufficient 153a 

♦ S. 24 (1) — Burden of proving. 

losses is on assessee, who alleges them — 
Opening balance must be shown 153h' 

♦ S. 66-A — S. 66-A excludes fron^ 

right cf appeal oases which fall within 
requirements of 8. 110, Oivil P. G. 336a 
S. 66-A (2)— When the matter re- 
ferred to comes before qivil Court,. 
Commissioner is a party 265a' 

♦ — S. 66 (2) — Question of law not 

raised before Gommissioner^High Court 
can direct bo refer if it arises out of hit 
order 2 43a 

Interest 

♦ —Two interpretations as to rate of 

interest — Decree should be given ab 
lesser ra te 162e 
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Interest 

Post diem^PreBumption is in favour 

«of poBti diem interest 162c 

Interest Act (32 of 1839) 

S. 1 — Scope — It is not correct to 

say that Courts have power to award 
interest in all cases where money due is 
withheld 170& 

Interpretation of Statutes 

Amendment of Law — An amend- 

Q^nt of the law which changes the 
forum and does not take away the right 
to institute proceedings, relates to pro- 
cedure only has retrospective effect 282c 

General statute cannot be impliedly 

repealed by local or special state 246a 
General words and phrases — Gene- 
ral words and phrases, however wide 
and comprehensive they may be in their 
literal sense must usually be construed 
as being limited to the actual objeets of 
the Act and as not altering the law be- 
yond 2462? 

Statutes of limitation must be 

strictly construed against claimants 

74a 

General later law does not abrogate 

special one by mere implication 

(FB) 17 (2)a 

Marginal notes — Although a margi- 
nal note does not form part of a parti- 
cular section it is of some assistance in 
properly construing a section 

(FB) 17 (2)c 

L 

Landlord and Tenant 

Sir land mortgaged to one mort- 

.^agee and then to another — Second 
mortgagee foreclosing it and mortgagor 
surrendering his occupancy rights which 
he retained under law — Second mort- 
gagee stands as mortgagor to first mort- 
gagee and as landlord to original mort- 
gagor and BO when occupancy rights are 
surrendered to him, it is ordinary sur- 
render by tenant during continuance of 
first mortgage and so accretion to mort- 
gage 225 

Non-payment of rent for long period 

does not raise irrebuttable presumption 
of rent free grant 123a 

—^Landlord not claiming rent from 
tenant for number of years does not en- 
title tedant to refuse rent 123& 

Malguzar is entitled to rent from 

person in possession in absence of rent- 
Iree grant 83a 

——Land given for maintenance mnafi 
•khairati to a person by family arrange- 


21 

Landlord and Tenant 

ment — Settlement entry that land will 
continue as such till village continued 
with the then malguzar’s family does 
not create perpetu^ rent-free grant — 
Heirs of such person are liable to pay 
rent 83o 

Lease 

Construction — Lease for "hamesha" 

— No right of re-entry but no words 
indicating that heritable estate was 
created — Lease cannot be interpreted to 
mean lease " for the lifetime of lessee ” 

23a 

Limitation 

Question to be decided not inferen- 

tially bub from facts established 1246 
Limitation Act (9 of 1908) 

■ S. 5 — S. 6 applies to application for 
review of order under Companies Act 

185a 

S. 5 — Scope — Ignorance of law 

cannot be sufficient excuse for not filing 
an application in time 746 

S. 5 — Ordinarily High Court does 

not interfere with the exercise of dis- 
cretion by the lower appellate Court— 
But if discretion is judicially unsound, 
High Court will interfere — Memo of 
appeal aocepted by appellate Court, 
though filed after limitation — Oelay con- 
doned without sufficient cause — Appeal 
accepted on merits and judgment of 
lower Court set aside— High Court 
set aside the appellate Court's judg- 
ment and restored that of the lower 
Court 8 

S, 10— Expression " trust for any 

specific purpose " means express trust 

298^ 

S. 14 — Application for leave to sue 

as a pauper dismissed — Application 
made in bad faith — Faypaent of court- 
fees after dismissal cannot operate 
retrospectively for purposes of limita- 
tion 2686 

S. 14 — Suit returned for presenta- 
tion to proper Court — Order returning 
plaint appealed against — Subsequent to 
filing appeal but before its decision suit 
presented to proper Court — Time re- 
quired for prosecution of appeal subse- 
quent to presentation of plaint to pro- 
per Court cannot be excluded 219a 

S. 14 — Suit dismissed under 0, 9, 

B. 2— Time covered by restoration pro- 
ceedings cannot be excluded while com- 
puting limitation for suit under' Civil 
P. 0-. O. 9, B. 4 , 2196 
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S. 14 — Suit dismissed under O. 9, 

B. 2— If fresh suit under B. 4 is brought 
S. 14. Limitation Act, would not be ap- 
plicable ^ 21% 

Art. 11 — Art. 11 applies also to 

claims in execution in respect of pro- 
perty attached before judgment . 128 

Art. 113 — Suit to 'spiecific perfor- 

matrce barred — He cannot subsequently 
recover possession 29Bg 

Art. 120— Defendant asserting hos- 
tile title as permanent tenant for more 
than six years— Defendants’ title recog- 
nized by revenue authorities — Plaintiff 
bringing a declaratory suit to declare 
defendant as annual tenant — Suit is 
time barred 124a 

Art. 134 — Transfer by mortgagee 

of mortgaged property — No mention in 
deed that only mortgage rights were in- 
tended to be sold — Presumption is that 
whole property is sold — If absence of 
assertion of absolute ownership in the 
deed makes it possible to hold that only 
mortgagee’s rights were sold, there is 
latent ambiguity and evidence can be 
given to remove it 267a 

♦ Art. 134— Scope — Good faith is 

immaterial and Art. 134 applies even if 
the transferee knows that the transferrer 
was only a mortgagee 2676 

Art. 134 — Scope— Art. 134 applies 
even to transfers by trustees and mort- 
gagees and there is no distinction bet- 
ween transfers by these two classes 

267c 

Art. 136 — Under Art. 136 private 

purchaser has 12 years’ limitation to 
sue for possession of immovable property 
sold by his vendor when out of posses- 
sion at date of sale — Limitation starts 
from date when vendor is first entitled 
to ipossession 2986 

Art. 181 — Petition for review of 

order cunfirming auction sale is applica- 
tion under S. 47 and governed by 
Art. 181 305/ 

Lunacy Act (4 of 1912) 

** S. 71 — Hindu coparcener becom- 

ing lunatic — Manager can be appointed 
as to his share 936 

M 

MahomedAn Law 

Legitimacy — Acknowledgment — 

Bringing up a boy is not acknowledg- 
ment of Bonship 313a 

—Will — Sunni Law — Life-estate is 
not recognized 3136 


Divorce — False charge of adultery 

against wife — Conditional retraction is 
not retraction in law and wife is en- 
titled to decree 262 

Dower — Husband living — Wife has 

no lien 1211 

“Dower — Amount can be fixed out of 
proportion to husband’s means 1216 
Dower — Transfer in lieu of — Ques- 
tion whether dower prompt or deferred 
is immaterial 12 Id 

Minor 

Alienation not for furthering minor’s 

interest — Minor’s rights are not affected 

129c 

Mortgage 

* "■“^Construction — Two interpreta- 
tions as to rate of interest — Decree 
should be given at lesser rate 162a 
Mortgagee — Mortgagee obtain- 
ing absolute decree for foreclosure and 
formal possession of property — He get- 
ting his name mutated in respect of it 
and subsequently making oral agreement 
with mortgagor to reconvey property to 
him 'on payment of mortgage debt — 
Mortgagor remaining in actual posses- 
sion of property for long time after dec- 
ree considering himself as real proprie- 
tor to knowledge of mortgagee— Mort- 
gagee himself regarding him as virtual 
proprietor of property — Such possession 
is in pursuance of oral agreement 194c 

N 

Negotiable Instruments Act (26 of 

1881) 

S. 4 — Document containing promise' 

to pay on demand certain sum to specie 
fied person is promissory note 274a 

* S. 27 — Undisclosed principal can- 

not be sued on negotiable instrument 

2746 

P 

Partnership 

Persons corrying on money lending. 

business with object to divide interest 
arising therefrom are partners 1376 
Part Performance 

* “Vendees in possession under agree- 

ment for sale and performing his obliga- 
tions can defeat vendor’s suit for eject- 
ment though right*to specifially enforce* 
contract is barred by time 194d 

Penal Code (45 of 1860) 

S. 96 — Assembly unlawful front 

beginning Question of .self-defence 
does not arise 43o 
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Penal Code 

^ S. 114— Conviction for abetment 

is illegal without definite charge 3256 

S. 147— Scope — AsBombly does not 

become unlawful by reason of its lawful 
acts exciting others to do unlawful acts 

43d 

S. 147 — Members of. crowd charged 

with rioting — Prosecution need only es- 
tablish that £hey were voluntarily 
members of the crowd 36a 

^ "Ss. 149, 302 and 304 — Unlawful 
assembly — Party A having common ob- 
ject to resist process-server and cause 
hurt to him and decree-holder’s agents 
— Marpit beginning between them and 
decree-holder’s party B — S member of B 
indicting lathi blow on P, a member a 
A — P in return giving blow to S and 
causing fatal wound — Members of A 
other than P are not guilty under S. 149 
— P is guilty not under S. 302 but 
S. 304 14 

S. 161 — Accomplice in case under 

S. 161 — Person who has subscribed to, 
collected or paid the money over to the 
accused as also person who advances 
loan with the knowledge that it is to be 
paid as bribe to the accused is accom- 
plice 2156 

S. 193 — For offence of perjury to 

be complete deponent must leave Court 
under lie with which he begins by de- 
ceiving it so if he tells truth in the end 
prosecution is inadvisable 279a 

S. 193 — Where accused's statement 
is proved to be false, it can be presumed 
that he " intentionally ” gave false evi- 
dence — Accused in execution Court mak- 
ing statement that decree against him 
was adjusted on certain dates — Dates 
material factor for trial of case — In trial 
Court accused never suggesting that he 
gave those dates on mistaken belief — 
Statement was false and accused did not 
believe it to be true while making it 

193 

S. 265 — Principal ingredient of 

offence under S. 265 is the use of false 
measure with intent to defraud' 239 

S. 302— Assailant striking fatal 

blow not ascertainable — All assailants 
can be held guilty of murder 325^ 

— S. 302 — Two persons, bearing dan- 
gerous instruments, assaulting 'deceased 
— ^Blows aimed only at head-^wo fatal 
injories' caused — Injuries being such as 
could not be oaased with sgmc weapon 


Penal Code 

— Each was responsible for one injury 
and so both were guilty under 8. 301 ' 

125 

♦ Ss. 302, 304 and 149 — Unlawful 
assembly — Party A having common ob- 
ject to resist process-server and cause^ 
hurt to him and decree-holder’s agent*^ 
Marpit beginning between bhem and 
decree-holder's party B — S member of 
B inflicting lathi blows on Pa member 
of A — P in reburn giving blow to S and 
causing fatal wounds — Members of A 
other than P are not guilty under 
S. 149 — P is guilty not under S. 302 but 
under S. 304 14 

S- 307 — Abrasions found on person 

of accused — Incriminating circumstance 
not proved against him — Accused cannot 
be called upon bo explain them 350a 
Pleadings 

Defendant’s plea that suit is pre- 
mature means that it should be dis- 
missed 137a 

Possession 

Adverse possession — Legal charac- 
ter of person’s possession of property of 
another is to be determined by his ani- 
mus — N in possession of property of K— 
Contract by E of sale of property to M 
— Subsequently K selling it to N — N 
takes possession in his own right and 
not under any express trust for benefit 
of M merely because N has notice of his 

P rior contract of purchase 298c 

*ractice 

-New plea — A plea new cause of ac- 
tion cannot be taken in second appeal 

274c 

Decree — Only one decree should be 

drawn up when appellate Court has to 
deal with two appeals arising out of the 
same suit (FB) 2296 

Duty of Subordinate Courts — 

Subordinate Courts are bound to follow 
the published rulings of their High 
Court and cannot set up their own opi- 
nion in the matter or follow the rul- 
ings of. other High Courts which express 
a contrary view l56a 

Discretion — Ordinarily High Court 

does not interfere with the exercise of 
discretion by the lower appellate Court 
— But if the discretion is judicially un- 
sound High Court will interfere 8 

Precedents 

—^If head-note is not consistent with 
judgment, it is latter that is to be look- 
ed upon as ^uthoritatire 2796 
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Precedents 

— -Subordinate Courts— Even prinoi- 
ples Iftid down though not necessary by 
Privy Counoil are binding on Courts in 
India. 21U 

^ — Privy Council — Decision is binding 
—Indian Courts cannot consider whe- 
ther or not it is in accordance with the 
personal law of the parties (FB) 9Sa 
Pre-emption 

■Mere agreement to reconvey pro- 
perty creates no interest in property 
and does not by itself take away right 
of pre-emption . 224d 

Provincial Insolvency Act (5 of 
1920; 

S. 4 — As soon as Court finds that 

receiver is wrongly given possession, 
Court should direct him to deliver pos- 
session, to proper person 338a 

— S. 27 (2) — Insolvent or creditor 
can apply for esttension 116 

— S. 27 (2) — Court has power to *ex- 
tend time for discharge even after 
Sxpiry of the period 11a 

— S. 28 (5) — Owner of sir land ad- 
judged insolvent —Order passed vesting 
his land in receiver — Owner becomes 
occupancy tenant of sir land 338c 
— S. 29— N obtaining decree against 
K and attaching according to A, A'e pro- 
perty in execution — K adjudged insol- 
vent during pendency of jl’s objection to 
attachment — Objection dismissed for 
want of jurisdiction —Order dismissing 
Dbjection is incorrect — Such order can 
be revised though remedy is open under 

0. 21. B.63 356 

Provincial Small Cause Courts Act 
(9 of 1887) 

S. 25— Scope — High Court’s juris- 
diction under S. 25 is discretionary and 
cannot be exercised except to remedy 
injustice 706 

—Art. 35 (ii) — Sait for money — 
Plaint alleging that wrong figure was 
inserted in acknowledgment in order to 
bring suit on previous transaction — Suit 
does not come under Art. 35 (ii) 144 
R 

Railways Act (9 of 1890) 

S. 72 — Bisk-notes A and B — Some 

bags consigned not delivered— Suit for 
damages — Initial burden is on company 
bo show that there is loss of goods and 
not in company’s control — Company 
showing whole oonsigoment ^loaded in 
waggon which was sealed and at parti- 
mlar station some^ jpods lost^ 


Railways Act 

Lost goods nob under company's con- 
trol— Company has discharged initial 
burden 315a 

*S. 72 — Bisk-notes A and P — 

Waggon sealed acoordiug to prevailing 
practice — ,Som9 goods missing — Com-, 
pany is not guilty of wilful neglect 3lSb 
S. 72— Beweighment — The Bail- 
way Company is nob under legal obliga- 
tion ufider all circumstances to reweigh 
the goods at the sweet will of the cus- 
tomer 586 

Registration Act (16 of 1903) 

S. 17 — Partition between par- 
ties 50 years ago — Parties in posses- 
sion of their shares accordingly — Docu- 
ment which decided nothing bub simply 
maintained status quo ante need not be 
registered {Obiter) 131c 

S. 28 — Property included for effect- 
ing registration at particular place — 
Property belonging to transferier and 
intended to be transferred — Begistra- 
tion is valid 3186 

S. 49 — Partition between par- 
ties 50 years ago — Parties in posses- 
sion of their shares accordingly — Docu- 
ment which decided nothing but simply 
.maintained status quo ante need nob be 
registered {Obiter) 131c 

S. 49— Scope — Unregistered docu- 
ment cannot be used to prove quality of 
a person’s possession 1156 

S. 49 — Unregistered mortgage dead 

is nob admissible in evidence to prove 
consideration for mortgage because con- 
sideration is not collateral fact 115c 
Revision 

See Criminal P. C.. S. 439 

S 

Specific Relief Act (1 of 1877) 

S. 21 (c) — Terms of agreement in- 
definite but defendant performing his 
part of agreement — Plaintiff’s possible 
inal)ility to specifically enforce contract 
oould not arise 1946 

—S. 25— A Hindu by will bequeath- 
ing to his wife N for life and after her 
to his widowed daughter-in-law K abso- 
lutely — Will giving permission to either 
widow to adopt — Widow N entering 
into oontraot relating to property and 
K bringing salt for specifio performance 
— Adoption made after estate had be- 
come vested in two widows — Such sub- 
sequent adoption cannot oust N of her 
life^inberest nor can it after N's death 
prevent vesting of . absriute estatei ^ .S 
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Specific Relief Act 

and N oan enter into such contract and 
K can maintain suit for specific per- 
formance 321ui 

■■S. 27 (b) — Proper decree is to ask 
subsequent purchaser to execute con- 
veyance to person previously, contract- 
ing to purchase 298/ 

— S. 42 — Suit for declaration that a 
document does n6t affect plaintiff's title 
is cme for declaration with consequen- 
tial relief — Court- fee must bo paid 
under Court-fees Act, S. 7 (4) (c) 71 

Stamp Act (2 of 1899) 

-»S. 42 — Document stamped as auth- 
ority to adopt though in reality it is 
deed of gift validated by Collector under 
S. 42 — His decision cannot be set aside 

2726 

S. 57 — Scope — If a deed does not 

mention the value of the property it 
does not require a stamp 272a 

Succession Act (39 of 1925) 

S. 208 — Person having remedy by 

suit under S. 208 — No revision is neces- 
sary 317a 

S, 209 — Person aggrieved by order 

in summary proceeding under' part 7 
should seek remedy by suit 317c 

Suits Valuation Act (7 of 1887) 

S. 8— Redemption suit — Surplus 

profits claimed — Value of suit for juris- 
diction and court-fees is principal sum 
secured la 

T 

Tort 

Malicious Prosecution — Shop closed 

during pendency of criminal trial against 
shop-keeper by Sub-Inspector of Police 
— Application made to Court to release 
shop.blit its consideration postponed by 
consent till end of trial — Accused knew 
that shop was in control of Court and 
not in possession of Sub-Inspector — 
Sub-Inspector acting in good faith is 
not responsible for loss to shop-keeper 

3346 

Malicious proceedings — It cannot 

be said that because accused is aquitted 
complainant must have deliberately 
made false complaint 260a 

* —Malicious proiceedinga — It is not 
sufficient in suit for malicious prosecu- 
tion to prove mere fact of acquittal 2606 
—Negligence — Door of compartment 
on moving train open is prime facie 
evidence --Railway Company must prove 
non-negligence 209a 

1929 Indexes (Nag.)— 4. 


2& 

Tort 

Negligence — Contributory negli- 
gence — Test to determine liability en- 
unciated 2096 

Transfer of Property Act (4 of 
1882) - ' 

S. 6 (a) — Hindu Law — Religious 

office— Right to leceive fees Parsai is 
not mere possibility — It is transferable 
even beyond transferee’s lifetime when 
transferee is possible heir and cosharer 
in Parsaipan 816 

S. 43 — Transfer by one of the 

widows of part of property of her hus- 
band — Transfer by another widow of 
her portion also — Compromise between 
widows not to contest each other's 
transfers — Transferee from one widow 
afterwards succeeding otherwise to the 
property as legal heir— Compromise does 
not hold good — S. 43, T. P. Act, has no 
application 340 

S. 53 — A transfer which satisfies 

some creditors cannot be held fraudu- 
lent 318c 

S. 53 — Debtor selling his property 

to one creditor intending to defeat other 
creditors— Creditor knowing debtor'a^ 
intention — Consideration for sale being 
part satisfaction of debts — Creditor is- 
prima facie transferee in good faith 

1106 

S. 54— Contract of sale — Vendee 

paying earnest money or part payment 
as would be akin to earnest money — 
Contract falling through on vendee’s- 
default — Vendee can recover neither 
earnest money nor such part payment — 

(FB) 30 (2) 

S. 58 (c) — Lahan Gahan mort- 
gage — In a Lahan Gahan mortgage it is 
necessarily implied that there is no 
covenant or personal liability if no such 
covenant is included in the terms of the* 

deed (FB) 254<r 

S. 58 (c)“Effeot of Lahao Gahaii' 
mortgage is same as that of conditional 
mortgage (FB) 2546 

S. 70 — Sir land mortgaged to od» 

mortgagee and then to another— Second 
mortgagee foreclosing it and mortgagor 
surrendering his occupancy rights which 
ho retained under law — Second mort^ 
gagee stands as mortgagor to first mort- 
gagee and as landlord to original mort- 
gagor and 8^ when occupancy rights are* 
surrendered to him, it is ordinary sur^ 
render by tenant during continuance oC 
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46 

Transfer of Property Act 

first mortgage and so accretion to mort- 

gage 225 

— -S. 91 — Mortgagee foreclosing mort- 
gage withont impleading owners of 
equity of redemption — Entry in settle- 
ment records on basis of that decree — 
Mortgagee cannot set up S. 80 and S. 104 
to defeat right to redemption of owner 
-of equity of redemption 246c 

S. 91 — Legatee to get property 

after death of the testator and his wife 
— Legatee and his heirs have vested in- 
terests after testator's death and are 
entitled to redeem the mortgage by 
iiestator 27a 

S. 91 — Person need not have im- 
mediate right to possession — Baver- 
sioner can redeem during widow’s life- 
time mortgage by her husband 27c 
S. 106— Lease can only bo termin- 
ated according to law and it does not 
come to end at mere will of committee 

332 

^ S. 106 — Agricultural tenancies — 

Notice to quit forthwith is not reason- 
able 169 

S. 108 — Lease — Heritability— In 

absence of words to the contrary, lease 
does not terminate by death of lessor 
or lessee 236 

Trusts Act (2 of 1882) 

S. 91 — Person buying with notice 

of previous contract for sale — S. 91 ap- 
(plies 298e 


u 

Usurious Loans Act (10 of 1918) 

* S. 3 (l)"0ustom in locality al- 

lowing interest-at 75 per cent per annum 
and double that in default — Interest is 
still excessive — Court can under S. 3 
(l) order repayment of excessive interest 
and no claim for such relief is necessary 

348 

V 

Vendor and Purchaser 

Contract of sale — Vendee paying 

earnest money or part payment as would 
be akin to earnest money —Contract 
falling through on vendee's default — 
Vendee can recover neither earnest 
money nor such part payment 

(FB) 30 (2) 
W 

Wajibularz 

Express provision that tenant of 


30 years can transfer his house site — 
No consent of lambardar was held 
necessary 41 

Will 

—“Maintenance — It is doubtful whe- 
ther mere right to maintenance can be 
given by a will 67a 

Construction — Testator giving 


legatee field for maintenance and house 
for residence— Legatee restrained from 
alienating but descendants of legatee 
made entitled to enjoy property after 
legatee — Not mere right to maintenance 
but absolute estate was given, restraint 
on alienation being invalid 676 
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Prideaux and Kinkhede, a. J. Cs. 

Wajdibegum — Plaintiff — Applicant. 

V. 

Abdul Oani and^oi/iers — Defendants — 
Non- Applicants. 

Civil Revn. Appln. No. 64 of 1928, 
Decided on 5th October 1928, from order 
of Dist. Judge., Wardha, D/- 4th January 
1928, in Misc. Civil Appeal No. 26 of 
1927. 

^ ❖ (a) Court'-fees ^Act, S. 7, Cl. (Si- 
Redemption auit — Surplus profits claimed — 
Value of suit for jurisdiction and Court>fee 
is principal sum secured — Suits valuation 
Act, S. 8. 

The value of a suit for redemption, even 
when surplus profits are also claimed, is for 
jurisdiction and Oourt-fea,' the amount of 
principal expressed in the instrument of mort- 
gage. 14 C.P.L. R. 154, ReL on\ 17 C.P, L. R. 
189 and 8 iV. L. R. 179, Dist.\ 29 AIL 471 ; A. J. 
R. 1922 Nag. 259 ; A. /. R. 1924 Nag. 346; and 
A. I. R. 1923 All. 261, Foil.: Nag. G.'R. No. 275 
of 1910, dated 'iZrd Dec, 1918, Dias. from. 

[P 2 C 2] 

^ ❖ (b) Civil P. C., O. 34, Rr. 7, 8 and 9— 
Power of Court to grant decree for surplus — 
Relief being outcome of the statutory pro* 
visions — No Court*fee is payable — Court*fees. 

The Civil P. 0. gives a statutory jurisdiction 
to the Court to pass a decree for the surplus ; 
and ordinarily, for a relief which is an out* 
come of a statutory provision, no Court-fee is 
payable. For instance, where interest is 
decreed during the pendency of a suit, no 
Court-fee is charged, and as the surplus is the 
result of accounting directed by the Court 
under R. 7, 0. 34, it cannot be separately 
charged for the purposes of Court-fees. 

[P 2 C 2] 

B. A. fidnU^iot Applicant. 

S. A. OhckA^ay—iot Non-Applicants. 

Order . — 'This order also governs Civil 
1929 N/1 A 2 


Revn. No. 63 of 1928. The question sub- 
mitted for our decision is as follov^s : 

'‘What is the value of a suit for redemption, 
when surplus profits are also claimed, for (l) 
jurisdiction and (2) Court-fees ? 

That is, whether merely the mortgage am 
ount expressed in the mortgage or that 
amount and the amount of surplus claimed ?** 

Wo have been referred to the case-law 
on the subject. In Deosthan of Sonegaon 
V. Mukunda (l),l8may, J. C. held that in 
a suit for redemption the subject-matter 
of the suit is the charge created by the 
mortgage and the value of such subject- 
matter for the purposes of jurisdiction is 
the principal money expressed to be 
secured by the instrument. In that case 
the plaintiff contended that the mortgage 
had been fully satisfied whereas the defen- 
dants claimed that a sum of nearly 
Rs. 8000 was still due to them. The 
learned Judge writes : 

** The amount of foo payable under the 
Court-fees Act in a suit for redemption is com- 
puted according to the principal money ex- 
pressed to bo secured by the instrument of 
mortgage, and it seems to mo that the same 
value may without any impropriety be adopted 
for the purposes of jurisdiction. 

In OhtUaji Teli v. Fakir Shah (2) 
Stanyon, A. J. C., observed inter alia : 

“ It scorns to mo that if the dictum con- 
tained in the case of Deosthan of Sonegaon v. 
Mukunda (1) is to be regarded as a hard and 
fast rule applicable to every redemption case, 
then difficulties are likely to arise. With 
great respoct to the learned Judicial Commis- 
sioner who decided that case, 1 am unable to 
understand why a plaintiff in a redemption 
case who alleges that a larger sum than the 
principal sum remains due should not be 
obliged to seek a jurisdiction competent to try 
suits of the value of that sum. No doubt there 
is an anomaly in the jurisdiction valuation 
being placed below the Court-fee valuation 

R. 154. 

(2) [1904] 17 C. P. L. R. 139. 
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and I agree that the minimum valuation for 
purposes of jurisdiction in a redemption suit 
should be the Court-fco valuation, since that 
would be the valuation in a case where the 
plaintiff alleged that nothing remained pay- 
able on the mortgage ” 

But the case is not really applicable to 
the one before us, for the Judge further 
states ; 

" But I do not think I am called on to dis- 
cuss 111 the present c..se questions as to the 
mode of arriving at the correct jurisdiction 
value either in forcclosura ol in ledeinption 
cases. ” 

The cas^ of Kothiram v Ganpati (3) 
has been quoted, but it is hardly applic- 
able In the well-known case of Hitseni 
Khanam v Husain Khan (4) a suit 
which was one for redemption, but the 
plaintiffs in the plaint alleged that a 
large surplus was due to them and asked 
that this surplus should be paid to them — 
their Lordships of the Allahabad High 
Court held that no additional fee was 
payable on the surplus profits claimed , 
and that ruling has been followed by Sir 
Henry Drake Brockman, J C in 
Gopiicisan v Sarabjt (5) Baker, J C in 
Daulatram v Gulab Chand (6) held that 
in a redemption suit where a definite 
amount is claimed as surplus profits, the 
Court-fee payable is on the amount of 
principal due under the deed only and 
not also on the amount of surplus profits 
claimed ; and the same view was held by 
the Allahabad High Court in Chtddu 
Singh V Jhanjhan Eai (7), where it was 
held that when a suit is brought for 
redemption and a certain amount is 
claimed as surplus mesne profits, the 
plaintiff is not bound to pay Court-fees 
upon the surplus amount claimed in 
addition to the Court-fee on the principal 
amount secured by the mortgage 

The only dissenting case that we can 
find is Civil Bevn.No 275 of 1916, dis- 
posed of on 23-12-18 by Bitten, A J. C 
But the learned Judge’s attention does 
not seem to have been directed to O 34, 
Rr. 7, 8 and 9, Civil P. 0. The last rule, 
which is a new one, provides for cases 
where nothing is found due or where the 
mortgagee has been overpaid as may well 
happen where he is in possession. The 
rule authorizes the Court to pass a decree, 
in a case where the defendant has been 

B [1912] 8 N. L. R. 179=:17 I. C. 886. 

[1907] 29 All. 471=4 A. L. J. 375=(1907) 
A. W. N. 133. 

(.5) A I. R. 1922 Nag. 259. 

(6) A. I. R. 1924 Nag. 346. 

(7) A. I. R. 1923 All. 261=45 All. 154. 


overpaid, directing the defendant' to re- 
transfer the property and to pay to the 
plaintiff the amount which may be found 
due to him Thus, the Civil Procedure 
Code gives a statutory jurisdiction to the 
Court to pass a decree for the surplus , 
and ordinarily, for a relief which is an 
outcome of a statutory provision, no 
Court-fee is payable For instance, 
where interest is decreed during the pend- 
ency of a suit, no Court-fee is charged, 
and as the surplus is the result of ac- 
counting directed by the Court under 
R 7, 0 34, we think it cannot be sepa- 
rately charged for the purposes of Court- 
fee As observed in Iluseni Khanam v 
Husain Khan (4), where the mortgagee 
is in possession, the suit is substantially 
one for accounts, and it would nob cease 
to be so merely because the accounting 
shows a balance in favour of the plaintiff 
instead of that of the mortgagee In a 
case where the account discloses that 
money is due on the mortgage to the 
mortgagee and this sum is decreed in 
his favour, the decree is not made con- 
ditional on payment of Court-fee calcul- 
ated on that amount We can see no rea- 
son why, if the account results in a sur- 
plus, as contemplated by R 9, 0 34, 
being payable to the pnortgagor, he should 
pay Court-fee for the same S 17, Court- 
fees Act does not conflict with this view 
as it contemplates separate Court-fees be- 
ing payable on distinct subjects or dis- 
tinct kinds of reliefs embraced in the 
same suit ; while here the cause of ac- 
tion is one, namely, the mortgage, and 
the surplus claimed is merely ancillary 
to the main relief of redemption We 
have no hesitation in holding that the 
value of the suit for redemption, when 
surplus profits are also claimed is for 
jurisdiction and Court-fee the same, 
namely, the principal expressed in the 
instrument of mortgage 

Let the record be returned, 

A L /r K. Reference ansivered. 
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Hallifax and Ghulam 
MohiuddiNj a. j Cs 
Laldas — Plaintiff — Appellant 
v. 

Gurudas and another — Defendants 
Respondents. 

First Appeal No. 122 of 1926, Decided 
on 14th July 1928, from decree of Addi- 
tional Dist. J, Bilaspur, D/- 30-9-1926. 
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^ Hindu Law — Succeiiion — Mitakahara 
— Preference of whole blood to half-blood la 
reatricked to caaea of brotbera and their aona 
only. , 

Under the Mitakahara the preference of the 
whole blood to half-blood in inheritance le re- 
stricted to the cases of brothers and their sons 
only . 24 Tilom. 317, Foil. . A. I R. 1926 Nag. 218 
D%3^. ft imi. A.LR. 1915 P.C. 81, Eipl. [P 4 G 2] 

M B Niyogi — for Appollant. 

H S. Gour and G P. Dick — for Res- 
pondents 

Judgment — The relationship of the 
Ijarties to the suit of whicli this appeal 
by the plaintiff Lildas and another by 
defendant 2, Bairangdas {P A No. 131 of 
1926) arises is shown in the I'enealogioal 
table (see p 5) attached to this judgment. 
In addition to the persons mentioned in 
that table two other members of the family 
survived Mahant L iklirnidas, a daughter 
Askuar Bii and a third widow Sonkuar 
Bai, both childless The dispute is over 
a pirt of an estate of 103 villages in the 
J3ilaspur District known as Lormi Wasu- 
dbodas was the eldest son of Likhrnidas 
with Ramkrishnadcis second and Bajrang- 
das third 

Whether tho sons of Lakhmidas ceased 
to form a joint Hindu family before the 
year 1901, as alleged by the plaintiff, or 
not is immaterial, as they certainly did 
cease to do so in that year, though the par- 
tition then made indicites that they had 
not separated before the death of Wasu- 
deodas in 1899 as only two villages were 
allotted to his widow Which she was to 
hold for her life oi^y Early in 1901 Ram- 
krishnadas, the eldest surviving son of 
Lakinidas filed a suit against his three 
brothers and the widow of Wasudeodas 
claimitfg possession of all the 103 villages 
on the ground that they were an imparti- 
ble estate passing to a single heir The 
ease was compromised, and on 16th Octo- 
ber 1901 a decree was passed in accord- 
ance with the agreement of the parties 

The number of villages allotted to each 
person was as follows : 

Ramkrishnadas 28, Bajrangdas 24, 
Garuddas 24, Laldas 23, Krishnapriya Bai 
2, Sonkuar Bai 1 and Askuar Bii 1=103. 

The numbers of the villages’areof course 
not an exact measure of the relative values 
of the shares, but it appears that the por- 
tions of the three younger brothers were 
approximately equal while Ramkrishna- 
das as the eldest got a slightly larger 
share. The villages allotted to the ladies 
were to be held by them for life only. 
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The 28 villages allotted to Ramkrishna- 
das are the subject-matter of this suit. On 
his death on 1st September 1912 they 
passed to his son Bhagwatdas who died 
three months later They then passed to 
his widow Rajkuar Bii and on her death 
in 1914 to his grandmother Phulkuar Bai, 
after a suit against Dharrnin Bai who 
claimed to be his second wife When 
Phulkuar Bai died on 23rd October 1922 
Garuddas took possession of the whole 28 
villages and on 16th September 1924 Lal- 
das filed tho present suit in which ho 
claimed liis one-third share in them from 
Garuddas. His claim rests on the ordi- 
nary rule of succession of Hindu law, 
though the plaint contains unnecessary re- 
ference to the agreement of 1901 and, by 
way of anticipiting the defence, to a 
local custom. Bajrangdas was joined as 
defendant 2 because he denied the title 
of both the others, maintaining that 
ho was entitle 1 bo tho whole of the vil- 
lages as the eldest surviving son of 
Lxkhmidas or at least to tho extra four 
villages given to Ramkrishnadas as the 
eldest 

V 

Tho defence of Garuddas, anticipated in 
the plaint, was that he was the full bro- 
ther of the father of Bhagwatdas, the last 
mile owner of the property, and would 
therefore inherit to the exclusion of tho 
other two, who were the half-brothers of 
Ramkrishnadas. The contention of Lal- 
das was that the rule of exclusion of the 
half-blood by the whole blood applied only 
in the case of brothers and their sons and 
even to that extent had been overridden 
by local custom Of any such local cus- 
tom there is no evidence worthy of the 
name, and it certainly has not been proved. 

It was also asserted for Laldas that at 
the time of the compromise in 1901 there 
was a contemporaneous oral agreement 
that in the case of the failure of heirs in 
any one line the property of that branch 
was to be divided equally among the other 
branches. That seems to mean little, but 
perhaps was intended to mean that there 
was an agreement to disregard the rule of 
the half-blood and the whole blood. 
Whatever it might be, it is, however, clear 
that no evidence could he given of this 
alleged oral addition to the terms of the 
document, which was very formal and 
solemn. Such evidence as the plaintiff 
oould adduce was, however, rightly put on 
the record, and it goes no way at all to- 
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wards proving his allegation even if it is 
considered. 

The only issue in which the plaintiff 
and defendant 1 are concerned is there- 
fore whether the rule of Hindu law where- 
by heirs of the half-blood are excluded by 
those of the whole blood extends only to 
the brothers of the deceased and their 
sons, as the plaintiff asserts, or extends 
indefinitely as the defendant Garuddas 
maintains On this question the learned 
Judge followed the officially published 
judgment of a Single Judge of this Court 
in Narain v. Homraji (l), as he was 
bound to do, and held that the rule covers 
all sapinda relations and not only bro- 
thers and their sons The ruling in the 
case mentioned is based on that of the 
Privy Council in Ganga Sahai v. Kesri 
(2). in which their Lordships are regarded 
as having given an indication of their ap- 
proval of this principle though it was out- 
side the case before them It is impossi- 
ble to find any such approval in the judg- 
ment mentioned, even by the most distant 
implication. What their Lordships de- 
cided was that even if the preference of 
the whole blood to the' half-blood does 
extend beyond brothers and their sons, on 
which no opinion was expressed, it is 
confined to sapinda relations of the same 
degree of descent from the common an- 
cestor. 

The question is discussed at great 
length in the judgment of Ranade, J , in 
Vithalrao v Eamrao (3) and we respect- 
fully concur in his conclusion that the 
exclusion of the half-blood by the whole 
blood is confined to the cases of brothers 
and their sons The distinction made in 
the Mitakshara is between sons of the 
same mother and those of another mother, 
and this is ordinarily expressed in Eng- 
lish in the terms whole blood and half- 
blood. But neither expression applies 
correctly to any but the brothers, not oven 
to brothers’ sons Neither the son of a 
man’s full brother nor his father’s half- 
brother is of the same womb as he is, and 
the blood common to him and either his 
nephew or his father’s stepbrother is 
only a quarter, not a half 

The Mitakshara first lays down the 
fundamental rule that 

to the nearest sapinda the inheritance next 
h fllongs. *' 

" (1) A.I.R. 1926 Nag. 218-21 N.L.R. 163. 

(2) A.I.R. 1915 P.C. 81=37 All. 645=42 I.A. 

177 (P.C.). 

^3) [1900] 24 ]3om. 317=2 Boqi.L.R. 139. 
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Two exceptions are then stated to thi& 
rule The first is that 
if there are no uterine brothers, those by a 
different mother inherit the estate, ” 
that is to say, that if there are uterine 
brothers the half-brothers are excluded,, 
though equal to the full brothers in 
sapinda relationship The second excep- 
tion is an application of the same rule ta 
the brothers’ sons It says that 

“‘on the failure of brothers also, their son.s in- 
herit in the order of their fathers, " 

that is to say that if there are not even 
half-brothers, the sons of the full brothers 
inherit first and in their absence the sona 
of the half-brothers 

These are two very precisely stated ex- 
ceptions to the rule of equal inheritance 
by all those equal in sapinda relationship^ 
and it would be difficult if not impossible 
to extend them further even if there were 
a principle apparently underlying them 
that would seem to point to the probabi- 
lity of such an extension having been in- 
tended. The principle underlying the 
exceptions is probably the matter of pro- 
pinquity in blood, as Ranade, J , pointed 
out in the case already mentioned, and 
that would not extend them, but anyhow 
it seems impossible to imagine any prin- 
ciple or theory on which they arc based 
that would extend thorn 

Another apparently insuperable objec- 
tion to any widening of the scope of the 
exceptions is the question of the limit of 
that widening If we are to go beyond the 
persons specifically mentioned where are 
we to stop ? If wo include what may be 
called step-uncles, there can be no reason 
for not including the last sapinda and no 
reason for stopping at him, we would have 
to go on to the end and include aU the 
gentiles and the most distant kindred, 
which is manifestly absurd, if only be- 
cause it would be impossible in practice. 
We hold that in the Hindu law under the 
Mitakshara the preference of the whole 
blood to the half-blood in inheritance is 
restricted to the cases of brothers and theii 
sons only. The plaintiff Laldas is there- 
fore equally entitled with his half-brother 
Garuddas and his full brother Biijrangdas 
to get one-third of the property left by 
their nephew Bhagwatdas. 

We turn now to the case of defendant 2 
Bajrangdas. It is apparent though it 
seems to have escaped observation, that 
the only possible result of the success oi 
his main plea is the dismissal of the suit 
He has paid no Court-fees and cannoi 
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therefore be given a decree even for the 
one-third share to which, so far, he ap- 
pears entitled He claims the whole of 
the property left by Bhagwatdas on the 
l^^round that the agreement and the decree 
of 1901 laid down that it was to be im- 
partible and was to pass to the eldest 
member of the eldest branch of the family. 
Such an agreement offends against the 
law in respect of perpetuities, though it 
might possibly be held that Garuddas and 
Laidas, being parties to it, would bo bound 
to make it good so far as they could by 
i?iving up each his one-third share in the 
property to Bajrangdas 

Blit there was no such agreement The 
relevant portion of the petition of com- 
promise (Ex P-4), which was reproduced 
in the decree, is as follows ; 

" The villages held by Ramkrishnadas, the 
eldest brother, shall be impartible The village's 
held by the defendants shall be partible. The 
villages held by Ram Knshnadas shall not 
be divided from generation to generation. The 
eldest son of Ramakrishnadas shall alone be 
■the owner of his villages. " 

Not a word is said of what is to happen 
ijO the villages on the extinction of the 
line of Ramkrishnadas, and even if the 
agreement were enforceable it is impossi- 
lile to import into it, as Bairangdas sug- 
gests, a further stipulation that on the 
failure of heirs in the senior branch of the 
family the property should pass to the 
next senior branch 

The alternative plea taken by Bajrang- 
das was that as the present head of the 
family he was entitled to get the four vil- 
lages that were given to Ramkrishnadas 
in that capacity as Jethasi. It is men- 
tioned in the agreement of 1901 that four 
^extya villages were given to Rimkrishna- 
das as Jethasi, but they are not specified. 
Indeed the statement that the excess was 
four villages is not correct as he got five 
more than Laidas and, as has been said, 
the values of two groups of villages are 
not in the ratio of their numbers But 
there is no evidence whatever of any cus- 
tom, or any agreement whereby the extra 
portion allotted to the eldest brother in a 
family should always pass to the eldest 
branch of the family for the time being, 
•and such a rule would obviously be im- 
possible to enforce after a very few gene- 
rations 

For all these reasons the decree of the 
lower Court dismissing the suit will be 
«et aside and in its place a decree will 
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issue ordering the defendant Garuddas to 
hand over to the plaintiff Laidas one-third 
of all the property that came to him from 
Bhagwatdas through Phulkuar Bai and to 
pay all the costs incurred by the plaintiff 
in both Courts Bajrangdas will pay his 
own costs in the suit and in this appeal, 
in which the pleader’s fee will be Rs 500, 
and hist)wn appeal will be dismissed. 
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Decree modified. 
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Prideaux and Kinkhede, a. J. Cs. 

Khunnanlal and others — Defendants — 
Appellants. 

V. 

Shrinandlal Singhai — Plaintiff — Res- 
pondents. • 

Second Appeal No. 110 of 1926, Deci- 
ded on 24th September 1928, from decree 
ol Dist. Judge, Saugor, D/- 12-11-1925. 
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P. Tenancy Act (1920), Sch. 2, 
Art. 1 — Absolute occupancy. 

An absolubo occupancy holding originally 
granted for agricultural purposes but which 
for long has been utilized for building upon is 
still a holding within the meaning of Art. 1. 

[P 6 C 1] 

Y , Bose and P N. Rudra — for Appel- 
lants 

G, L. Subhedar and K. V. Deoskar — 
for Respondent 

Order of Reference 

Prideaux, A J C — A question o^ 
considerable public importance arises in 
this appeal It is 

Whether an absolute occupancy holding 
originally granted for aricultural purposes but 
which for long has been utilized for building 
upon is still a holding within the meaning of 
R. 1, Sch. 2, Tenancy Act of 1920.” 

I would ask for a Bench to decide this 
question. 

Opinion. — We have no hesitation in 
finding the question sent to us for decision 
in the affirmative It seems to us that once 
a field IS recorded as absolute occupancy, 
Sch. 2, Tenancy Act of 1920 would apply 
It is here argued that the entry cannot be 
treated as conclusive and that it is open 
to the plaintiff in the present case to 
show that the entry is erroneous We 
think that as there was no dispute at the 
time of making the entry it can only he 
presumed to be correct until the contrary 
is shown The plaintiff has himself ad- 
mitted in the plaint that the land is abso- 
lute occupancy and that he is such tenant, 
and he nowhere challenges in tlio present 
suit the correctness of the entry Under 
these circumstances we must hold that 
the land in suit is agricultural land and 
governed as such by Art 1, Sch 2, Tenancy 
Act It has to bo remembered that an 
absolute occupancy tenant could not be 
ejected for building on his holding unlike 
the occupancy tenant Thus there is no 
forfeiture of the tenancy right for the 
diversion of the land to non-agricultural 
purposes and the definition of a holding 
is land let for an agricultural purpose 

Both sides agree that the field in suit 
is recorded as agricultural land, and it 
seems to us that until the character of 
the land is changed it is subject to the 
provisions of the Tenancy Act. 

A.Ij./r K» Reference answered. 


A. I. R. 1929 Nagpur 6 

Findlay, J C. 

Ram Gopal — Appellant — Defendant 

V 

Amhaprasad and others — Plaintiff's — 
Respondents 

Second Appeal No. 127 of 1927, Deci- 
ded on 23rd August 1928, against tho 
decree of Dist. Judge, Nagpur, D/- 24th 
November 1926 in Civil Appeal No. 69 of 
1926. 

^ (a) C. P. Tenancy Act (1898), S. 46 (5) — 
Inclusion of an occupancy field in a mort- 
gage-deed along with fields other than occu- 
pancy — Genuine and bona fide mistake in its 
inadvertent inclusion — Mortgage-deed not 
purporting to transfer rights in the occu- 
pancy land — Registration of the deed is not 
vitiated and the transaction is valid 

Inadvertent inclusion of an occupancy field 
amongst fields, other than occupancy, in a- 
mortgage-deed, in a case of gonuino and bona 
fide mistake on the part of the parties to a. 
mortgage, where the mortgage deed does not 
purport to transfer any rights in occupancy 
land, docs not vitiate the registration of the 
deed and does not strike at the root of tho 
whole transaction. Its inclusion is to be trea- 
ted merely as a surplusage A I R 1928 Nag 1 
Dist , Nag. F A. No. 95 of 1924 and Nag. 

Appeal No. 5 0 / 1923, Appr. , Nag S. A. 
No 401 of 1910, Ref [P 7 C Ij 

(b) C P. Tenancy Act (1898), S 46 (3)— 
Trees standing on sit — Ownership in cultiva- 
ting and other sir rights separate from that 
in trees — Mortgage of the trees is not illegal. 

Where property in trees is separate from 
that m .sir land in which they stand and cul- 
tivating and other .sit rights are separated 
from the ownership of such tiecs, there 
nothing illegal in these trees being included in 
mortgage by the owner of the trees ’ A. I R. 
1925 Nag. 277 Dist. [P 7 C 2] 

(c) Civil P. C. S. 34 — Interest pendente lite- 
at Rs. 1-8 per cent (compound) is not execes- 
aive. 

Interest allowed at Rs. 1-0-per cent (com- 
pound) pendente lite as stipulated for in mort- 
gage-deed is not excessive. [P 8 C 1] 

(d) Hindu Law — Legal necessity — Consi- 
deration of mortgage being antecedent debta 
— Mortgagee need not make enquiry as to 
existence of legal necessity. 

Where practically the entire consideration 
of a mortgage is on account of antecedent debt, 
there is no reason for the mortgagee to maks et 
further enquiry as to existence of legal neces- 
sity. [P 0 0 11 

S Y. Deshmukh — for Appellant. 

W. R Puranik—ioT Respondents 

Judgment. — It is unnecessary to re- 
peat the facts of this case, which are 
sufficiently clear from the lower Court’s- 
judgments. The defendant has now come 
up on second appeal to this Court The 
first point raised is with regard to the 
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inclusion of field 9 in the mortgage. That 
field is admittedly occupancy and the 
finding of the District Judge is that it 
was by mistake, described as khudkasht in 
the mortgage-deed. I ami not here, there- 
fore, concerned with any question of fraud 
and file decision in Vyankatesh v Annasa 
(1) is not, therefore, to the point. The 
question for decision in this connexion is 
whether when a field like the one we are 
concerned with was, by mistake of the 
parties, shown as, and believed to be, 
khudkasht and was included in a mort- 
gage in spite of its actually being an oc- 
cupancy one, the registration of the mort- 
gage was invalid under S. 46, sub-S. (5), 
Tenancy Act of 1898 The corres- 
ponding point was considered by Hallifax 
and Mitchell, A J. Cs , in First Appeal 
No 95 of 1924, decided on the 23rd 
September 1926, as well as as by Kotval, 
A J C., in his judgment in Misc Appeal 
No 5 of 1923 dated 4th February 
1924, and I am so far in agreement with 
these decisions. Drake Brockman, J C , 
in Second Appeal No 481 of 1918, dated 
7th April 1919, decided that the language 
of S 46, sub-S (5), indicates that the 
Registration Oflioer is not expected by the 
legislature to decide as to the sound- 
ness of the recitals in a deed presented for 
registration From this point of view, 
therefore, the present defendant would 
have no case in this connexion, for the 
mortgage-deed in suit does nob purport to 
transfer any rights in occupancy land 
The case of genuine and bona fide mistake 
on the part of both parties to n. mortgage 
like the present is, however, in my opi- 
nion, radically different from that of a 
case where fraud exists, or where an at- 
tempt is made deliberately to mortgage 
□cciipancy land Here, very obviously a 
mistake occurred and the inclusion, by 
inadvertence, of what was in reality an 
jcciipancy field seems to me a matter to 
be treated merely as a surplusage. The 
plaintiff-respondents do not claim any 
rights with reference to the field in ques- 
don and, in those circumstances, I am 
wholly unable to accept the defendant- 
ippellant’s contention that the inadver- 
tent inclusion of an occupancy number 
amongst the field mortgaged vitiates the 
registration of the deed and strikes at the 
root of the whole transaction 

An analogous question has been raised 
with reference to the trees in suit It has 
(1) A. I. R. 1928 Nag. 1=23 N. L. R.lisl 


been urged on behalf of the appellant, on 
the strength of the decision in Fakira v. 
Ramkisan (2), that the trees are an integ- 
ral portion of the holding and that, there- 
fore, as the sir land on which these stood 
could not be mortgaged, these trees fell 
under the same bar, and the whole deed 
was again invalid for this reason as a 
mortgage It seems to me, however, that, 
in the circumstances of the present case, 
there is clear evidence on record that the 
ownership and possession on the trees 
had been divorced from the * sir land in 
question. I do not, for one moment, ac- 
cept the dictum of the learned District 
Judge that any proprietor is as a matter of 
course, entitled to mortgage the trees 
standing on his occupancy holding, but, 
in the present instance, we have the fol- 
lowing ^ facts The mortgage-deed ex- 
pressly states that sir rights are exclu- 
ded, the sir land, on which the trees in 
question stood, admittedly does not be- 
long to the mortgagor, and the entries in 
Exs like D-2 and D-S go to suggest that, 
owing to special circumstances, the pro- 
perty in the trees was separate from that 
in the field in which they stood The 
case is one, in my opinion, in which un- 
doubtedly existed the exceptional incident 
of the ownership of the trees having been 
separated from that land on which they 
stood Very clearly in the present case 
the cultivating and other rights in sir 
were expressly excluded from the security 
and, in those circumstances, I am wholly 
unable to see that there was anything 
illegal in these trees having been inclu- 
ded in the mortgage-deed 

An attempt has been made to urge on 
behalf of the appellant that the mort- 
gagee in this case made no sufficient en- 
quiry as to the legal necessity and as to 
the real existence of antecedent debt I 
confess I have been unable to understand 
how, in the circumstances, such a conten- 
tion can be offered with the slightest hope 
of success It is true that by far the ma- 
jor part of the consideration was due on 
a previous bond of 1915, the balance being 
made up of money due for rent and a 
small amount of Bs. 17-1-6 paid in cash 
for registration expenses and the like. 
The bond (P-2) was, however, executed by 
the defendant’s father and, in the cir- 
cumstances of the present case, I see no 
reason for doubting that the mortgagee 
was not satisfied, on reasonable ground 
' 1 ^~a 717 b[ loaTNag. 277=21 n. l. r. 25“ 



8 Nagpur 

that the mortgagor was entitled, in the 
interests of his family, to incur the debt 
in question The evidence of Bali- 
ram P. W. 1 and Atmaram (P. W. 6) 
sufficiently establishes this point Very 
clearly, practically the entire consi- 
deration of the present mortgage was on 
account of antecedent debt and, in those 
circumstances, I am unable to hold that 
there was any reason for the mortgagee 
having to make further enquiry as to exis- 
tence of legal necessity. In any event, as 
I have already pointed out, the previous, 
bond (P-2) is on the record, and that debt 
had not been satisfied until it was wiped 
out by the mortgage-deed in suit 

It has also been suggested that there 
has been no sufficient proof of attestation 
in the present case The plaintiffs exa- 
mined not only the scribe of thb bond, 
Sheikh Ibrahim (P W 4), but also one of 
the attesting witnesses, Kisan (P W 5). 
The evidence of these witnesses goes to 
show that the bond was duly attested by 
another man Ramkrishna and clearly, in 
the circumstances, there is prima facie 
evidence on record of a perfectly satisfac- 
tory nature as to the due execution and 
attestation of the mortgage-deed in suit 
The burden of proving the opposite clearly 
had shifted to the defendant and he made 
no attempt to discharge that burden 

It has lastly been urged that interest 
at the rate of Rs 1-8-percent, (compound) 
should not have been allowed, at any rate 
pendente lite The rate of interest is not, 
in any way, excessive and there are no 
grounds wnatever on which I could inter- 
fere in this connexion in the way of di- 
minishing the interest stipulated for in 
the mortgage-deed in suit. 

The appeal fails on all points and is 
dismissed. The appellant must bear the 
respondent's costs Costs in the lower 
Courts as already ordered. 

A Ij /r.k Appeal dismissed. 
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Kinkhede, a. J. C 

Shrikisan — Plaintiff — Appellant. 

V 

Secretary of State — Defendant — Res- 
pondent. 

Second Appeal No. 73-B of 1927, De- 
cided on 30th August 1928, from decree 
of Ist Addl Dist. Judge, Akola, D/- 31st 
January 1927, in Civil Appeal No 254 of 
1926. 


1929 

Limitation Act, S. 5 — Ordinarily High 
Court doei not interfere with the exerciie of 
diacretion by the lower appellate Court — But 
if diicretion is judicially uniound. High 
Court will interfere — Memo, of appeal ac- 
cepted by appellate Court, though filed after 
limitation — Delay condoned without iuffi- 
cient cause — App-sal accepted on merifa and 
judgment of lower Court set aside — High 
Court set aside the appellate Court's judg- 
ment and restored that of the lower Court — 
Practice — Discretion. 

In miitbora oE discrotion ai Court oE second 
appeal ought not and ordinarily dosu nob inter- 
fere with the exorcise of discretion on the part 
of the subordinate Courts, but that non-inter- 
feroncQ must necessarily be limited to oases 
where there is suMcient material on record to 
justify the exercise of discretion in auy parti- 
cular way. Whore, however, it appears that tha 
lower appellate Court has exercised its discre- 
tion in a judicially unsound manner without 
proper legal materials to support its decision, 
the High Court will surely interfere. 

[P 10 C 1, 2J 

A memo, of appeal was accepted by the ap- 
pellate Court after the period of limitation had 
expired, without enquiring into sufficient cause 
for condoning the delay in the presentation of 
the memo The appeal was accepted on merits 
setting aside the decree of the lower Court. 

Held : that the appellate Court acted wrong- 
ly in entertaining appeal as it had no juris- 
diction to touch the decree, and decide the case 
on merits on the basis of time-barred memo . 
A. /. R. 1917 P. C. 179 and A. I. R. 1924 Bom. 
399, Ref. : 25 Mad. 166, Foil. [P 10 0 2] 

M. B. Bobde-“ioT Appellant. 

G. P. Dick — for Respondent. 

Judgment. — This is an appeal by the 
plaintiff, whose suit filed against the 
Secretary of State for India-in-Council, 
which was decreed by the first Court, has 
been dismissed by the lower appellate 
Court The first point for consideration 
is whether the defendant’s appeal to the 
lower appellate Court was rightly ad- 
mitted being within time though filed 
seven days beyond time 

The judgment of the first Court was 
delivered on 24th August 1926 The 
copies of the judgment and decree to be 
appealed from were applied for on 28th 
August 1926, i e , when 27 days out of 
the period of 30 days prescribed for filing 
the appeal to the Court of the District 
Judge were still to the credit of the de- 
fendant. The copies were ready on 4th 
September 1926 and delivered the same 
day. Thus time spent .in obtaining the 
copies was eight days. The appeal had, 
therefore, to be filed before the expiry of 
the 38th day which fell on Ist October 
1926, but as a matter of fact it was in- 
stituted on 8th October 1926. 


Shrikisan v. Secy, op State (Kinkhede, A J 0 ) 
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Along with the memo of appeal, which 
^purports to bear date 6th October 1926, a 
draft of the proposed grounds of appeal 
prepared on 7th September 1926, a cover- 
ing letter addressed to the Deputy Com- 
missioner, Akola, under the same date, and 
a true copy of a letter dated 21st Septem- 
ber 1926 from the Assistant Secretary to 
Government, Legal Department, to the 
Commissioner, Berar, were produced ap- 
pi^ently to explain away the delay which 
took place in the filing of the appeal. 
This true copy was transmitted by the 
Commissioner to the Deputy Commis- 
sioner by endorsement dated 29th Sep- 
tember 1926, and presumably, it reached 
the latter in due course before Ith Octo- 
ber 1926 The Deputy Commissioner’s 
Office forwarded the papers to the Public 
Prosecutor, Akola, on 5th October 1926, 
and they reached him that very day at 
5-30 p m , that is, after the usual Court 
hours The 6th and 7th October were 
holidays, and hence the appeal was 
filed on the 0th The Additional 
District Judge held the necessary en- 
quiry and called upon the plaintiff to 
appear in that enquiry to oppose that 
application for extension of time under 
S. 5, Lim Act As a result of that en- 
quiry the learned Judge was satisfied as 
to the diligence of the Government Plea- 
der in the performance of his duty, and 
came to the conclusion that the delay was 
occasioned when the papers were in the 
course of transmission from the Legal 
Department to the Government Pleader 
through the usual media of the offices of 
the Commissioner and Deputy Commis- 
sioner. This delay remained unexplained. 
I think that if efforts had been made to 
find out the cause of this delay, some re- 
levant information could have been secu- 
red on the point. 

The Commissioner’s office had des- 
patched the papers before the expiry of 
the period of limitation, that is, when 
there were two days still to the credit of 
the party appealing, if we go by the date 
given in the forwarding endorsement. 
Under ordinary circumstances a letter 
despatched from Amraoti ought not to 
take two days to reach Akola, and if these 
papers did as a matter of fact reach Akola 
on or before Ist October 1926', I see no 
reason why the same could not have been 
handed over immeiiately to the Govern- 
ment Pleader to enable him to file the ap- 
peal at once within limitation. The as- 


certainment of the date of receipt of the 
papers in the Deputy Commissioner’s 
office was absolutely necessary, before the 
Additional District Judge could exercise 
his discretion in the matter of condoning 
the delay. The Government Pleader hod 
in the last line of his forwarding letter to 
the Deputy Commissioner, ^kola, dist- 
inctly mentioned that the appeal will 
have to be filed the latest on 29th Sep- 
tember 1926 I have not gob before me 
anything to show whether any note of 
this warning Was taken by the Deputy 
Commissioner when he forwarded the 
papers through the Commissioner to the 
Legal Remembrancer’s Office, and whe- 
ther he pointed out to the Commissioner 
the absolute necessity of securiag from 
the Legal Department a prompt decision 
whether the appeal should, or should not, 
be filed and of returning the papers in 
sufficiently good time to enable him to 
instruct the Government Pleader , to in- 
stitute the appeal (if sanctioned by the 
Legal Department) before the expiry of 
the period of limitation In the absence 
of any such material on record it is diffi- 
cult to say that there was reasonable 
cause for the delay. 1 cannot understand 
what the Government Pleader means by 
urging that the agents of the Secretary of 
State in all departments had to do other 
important duties along with this duty, 
and so the time taken up in obtaining the 
sanction by the Deputy Commissioner, 
the Commissioner and the Legal Remem- 
brancer as mentioned in the letters filed 
in the Court was unavoidable and that 
there was no negligence on the part of 
the appellant or his agents. Really 
speaking the sanction was given early 
enough. 

The Additional District Judge instead 
of drawing an inference udverse to the 
appellant before him, from the absence of 
all explanation and proof of facts ac- 
counting for each day’s delay, considered 
that there w'as a ‘‘presumption" which 
arose : 

in the course of office work of a Govern- 
ment,” 

which 

"may just be that thero was reason why the 
matter should have not deserved the first at- 
tention.” 

In the absence of any detailed affidavit, 
or other evidence on record, it was no 
proper for the Additional District Judge 
to presume that there was no negligence. 
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and at the sime time go the length of oh- 
aerving that : 

"no seriouH abtempt was made to gain time 
over the ordinary procedure," 

in spite of the fact that the appellant 
"has to conduct business through a long series 
of hierarchy of servants." 

On 26th November 1926, statements of 
the parties were recorded, but as the 
Government Pleader was not ready with 
facts necessary to explain the delay he 
took time to ascertain them from the 
different offices The hearing was, there- 
fore, adjourned to 8th December 1926 
His statement dated 8th December 1926 
however throws no light on the nuestion 
of the apportionment of the responsibility 
for the delay between the several offices, 
and why, with exercise of due diligence, 
the same could not have been avoided. An 
issue was struck on that date, and all that 
the Government Pleader perhaps desired 
to do in the case was to ask for a date 
for arguments, and for that purpose time 
was granted till 14th December 1926. 
The arguments were heard, and, straight 
off, without any evidence, or other suffi- 
cient date before him, the Additional 
District Judge condoned the delay and 
granting extension of time under S 5, 
Lira Act, admitted the appeal though 
barred by seven days The Additional 
District Judge thus deprived the success- 
ful party of a very valuable right, name- 
ly, the finality of the decision of the 
lower Court in his favour which had ac- 
crued to him by reason of the period of 
limitation filing the appeal having elap- 
sed ■ cf Krishnasami Panikondar v. 
Ramasami Chettiar (l) and Nagtndas v. 
Nilaji Moroba (2). 

I am fully aware that in 'matters of 
discretion a Court of second appeal ought 
not and ordinarily does not interfere with 
the exercise of discretion on the part of 
the subordinate Courts, but that non-in- 
terference must necessarily be limited to 
cases where there is sufficient material on 
record to justify the exercise of discretion 
in any particular way. The test as laid 
down in Kichilappa Naickar v Rama- 
nujam Pillai (3), is, has the discretion 
been exercised after appreciation and con- 
sideration of all the facts which were 
material for the purpose of enabling the 
Judge to exercise a judicial discretion and 

(1) A.I.R. 1917 P.C. 179=41. Mid, 412=45 I. 

A. 25 (P.0,). 

(2) A.I R. 1924 Bom. 399=48 Bom. 442. 

(3) [1902] 25 Mad. 166. 


after the application of the right prin 
ciple to those facts ? If the discretion iE 
exercised under these conditions and a 
certain conclusion is arrived at, that 
conclusion will bo an exercise of discre- 
tion judicially sound Where, however, it 
appears that the lower appellate Court 
has exercised its discretion in a judicially 
unsound manner without proper legal 
materials to support its decision, the High 
Court will surely interfere 

In the present case, there being no such 
proper material on record I am constrained 
io interfere with the lower appellate 
Court’s exercise of discretion For these 
reasons I hold that the defendant had 
failed to show sufficient cause for condon- 
ing the delay in the presentation of the 
memo of appeal to the lower appellate 
Court and that the said Court acted 
wrongly in entertaining the appeal though 
instituted beyond time In my opinion 
the lower appellate Court had no jurisdic- 
tion to touch the decree passed by the 
Court of first instance and decide the case 
on the merits on the basis of a time- 
barred memo, of appeal. The decree dis- 
missing the plaintiff’s suit passed in ap- 
peal is, therefore, set aside, and that of 
the first Court decreeing the claim res- 
tored. The present appeal is allowed 
with costs The costs of the first appeal 
shall be paid by the defendant and those 
of the suit will be paid as already ordered 
by the first Court. 

A L /r K. Appeal allowed. 
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Findlay, J. C 
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Kartatkar — Purchaser — Ap- 
v 


Narayan and another — Judgment-debt" 
or and Decree-holder — Respondents 

Civil Revn. No. 186 of 1927, Decided! 
on 10th October 1927, from order of Dist. 
Judge, Nagpur, D/- 23rd March 1927, in 
Misc Appeal No. 32 of 1926 

(a) Civil P. C., O. 21, R. 89 — Proviiiona 
■hould be itrictly complied with. 

The provifiioas of R. 89, O. 21, are to be 
strictly complied with, being of the nature oi 
an oxc optional concoaaion allowed to the judg- 
ment-debtor. [P 11 C 1] 

' (b) Civil P. C., S. IIS, and O. 21, Rr. 89 
"hod 92 — Total amount liable not deposited 
-within 30 days — No unequivocal acseptanco 



1929 Gan PAT v 

of it by decree-holder — Sole ihould be con- 
firmed. 

Whore, when applying to set aside a Court 
sale, the total amount liable to be deposited 
was not deposited within *30 days of the sale, 
and thero was no unequivocal acceptance by 
the decree-holder of the deposit so made, but, 
on the contrary, the judgment-debtor was only 
allowed to deposit the amount at his own risk, 
and the money, so to spaak, was only provi- 
sionally received. 

Held . that the decree cannot bo said to have 
been satisfied and so the case was one in which 
t|ie Court was bound to confirm the sale. The 
lower Court in supposing that it had no au- 
thority to do BO and in accepting the deposit 
made by the judgment-debtor, exercised a ju- 
risdicti«:ii which was not vested in it-and it is 
the duty of the High Court to interfere A.I.R. 
1022 Nag. 248, not Foil. A. I. R. 1923 All. 392 
Dist. A. I. R. 1928 Nag, 136, Foil. [P 11 C 1, 2] 

M. R Bohde — for Applicant 

D. R. Buxy — ioic Eespondents. 

Order — The facts of this case are 
sufficiently clear from the lower Courts’ 
orders. 1 do not think the learned Dis- 
trict Judge was correct in applying the 
decision in Nilkanth v Yeshwant (l) to 
the facts of the present case. Tn the first 
place, it is perfectly clear that the total 
amount liable to be deposited under E 69, 
0 21, Civil P. C., was not deposited 
within 30 days of the sale. I do not 
think there is any ground for supposing 
that in this connexion the judgment-debt- 
or, non-applicant 1, was misled by the 
mistake in the proclamation of the sale 
The provisions of E. 89, O 21 are to 
be strictly complied with, being of the 
nature of an exceptional concession al- 
lowed to the juilgment-dobtor Here, 
there was no strict compliance with the 
rule in question Still further, there was 
no unequivocal acceptance by the decree- 
holder of the deposit so made On the 
contrary, the order-sheets of 26th April 
1926 and 26tlj July 1926 show that 
the judgment-debtor was only allowed to 
deposit the amount at his own risk, and 
the money, so to speak, was only provi- 
sionally received I cannot, therefore, 
regard the decree as having been satisfied 
and even were one to adopt the somewhat 
wide principle laid down by Kotwal, 
A J C , in Nilkanth v. Yeshwant (1), 
above quoted, I do not think it can be 
predicated of the present case that the 
Court’s povw to execute the decree had 
ceased Mao Nair, A J C , in his judg- 
ment in Kabiruddtn v. Krishnarao (2), 
has seen cause to differ from the dec ision 

(1) A, I. K. 1923 Nag. 248=18 N. L. R. iST 

(2) A. I. R. 1928 Nag. 136. 
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of Kotwal, A. J. C , which is an officially 
reported case, but I do not think it neces- 
sary in the present case to go into the 
further questions involved for the simple 
reason that, in my opinion, E 89 must be 
strictly construed, and in this case there 
was no complete compliance with the 
provisions contained therein. 

I do not further think that the case 
was one in which the Court could rightly 
have had recourse to the provisions con- 
tained in S 151, Civil P. C , nor did, in 
my opinion, the equities of the case call 
for any such resort to the provisions men- 
tioned, even were this course permissible. 
In my opinion, therefore, the case was 
one in which the Court was bound to 
confirm the sale In supposing that it 
had authority not to do so and instead, to 
accept the deposit made by the judgment- 
debtor, it exercised a jurisdiction which 
was not vested in it and it is, in my 
opinion, the duty of this Court to inter- 
fere The facts of the decision in Yad 
Ram V. Sundar Singh (3), which has 
been quoted on behalf of the non-appli- 
cant 1, were highly peculiar and I am 
unable to accept the contention offered by 
the latter that the present application for 
revision does not lie. 

In my opinion, therefore, the present 
revision application must succeed The 
order of the lower appellate Court is set 
aside and the order of the first Court, 
dated 30th October 1926, confirming the 
sale is restored The non-applicant 1 
(judgment-debtor) must bear the appli^ 
cant's costs both in this Court and in 
the lower appellate Court I fix Es. 20 
as pleader’s fees 

S.J /r K Revision accepted. 

”(3)“A. 1 R. 1923 Alir392^45“AHT25 (F.B.), 
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• Prideaux, A. J C. 

Ganpat — Appellant. 

V. 

Harigir and others — Eespondents 
Second Appeal No 13-B of 1927, -Deci- 
ded on 26th July 1928, from decree of 
Dist Judge, Amraoti, D/- 25th November 
1926, in Civil Appeal No 41 of 1926. 

(a) Provincial Insolvency Act (5 of 1920), 
S. 27 (2)— Court has power to extend time for 
discherge even after expiry of the period. 

The annulment of ajudication does not ipso 
facto ,come into operation without an exproB» 
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Order. — This order will govern Cri^ 
minal Eevisiojis Nos 304 and 305 of 1927 
also 

These three applications have been filed 
by Chinai, Mohan Singh and Chittar 
Singh, who have been convicted under 
S 506, I P C , and have been directed 
to execute bonds for keeping the peace, 
under S 106, Criminal PC, by Eao 
Saheb Govind Eao Shrikhande, Honorary 
Magistrate, First Class, Saugor 

Such applications under S. 435, Crimi- 
nal P C., can be entertained by the Dis- 
trict Magistrate or Sessions Judge, who 
have concurrent jurisdiction in this mat- 
ter, and under S. 438, Criminal P C , the 
District Magistrate or Sessions Judge 
may, if he thinks fit, report for the orders 
of this Court the result of such exami- 
nation, and action can then be taken by 
this Court under S 439, Criminal P C. 
Neither the District Magistrate nor the 
Sessions Judge has been moved in this 
matter In Criminal Revision No 237 
0 / 1927, Kotval, A J C, ordered as 
follows: 

" I decline to entertain this petition which 
had been made without first having recourse to 
the Sessions Judge.” 

The applications are, therefore, dis- 
missed without notice to the Crown. 

D B /r K Applications dismissed 
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Mohiuddin, A J. C 

Umed Hussain — Accused — Appellant, 

V 

Emperoi — Opposite Party 

Criminal Appeal No 117 of 1928, De- 
cided on 3rd July 1928, from judgment of 
Sess, Judge, Eaipur, D/- 16th April 1928 

^ Penal Code, Si. 149, 302 and 304 — 
Unlawful aisembly^Party A having common 
object to resilt process-server and cause hurt 
to him and decree-holder's agents — Marpit 
beginning between them and decree-holder’s 
party B-^S member of B inflicting lathi-blow 
on P, a member of A — P in return giving blow 
to S and causing fatal wound — Members of 
A other than P are not guilty under S. 149 — 
P is guilty not under S. 302 but Penal 
Code, S. 304. 

Certain persons who were members of party 
A had the common unlawful object to resist 
a process-server and agents of the decree- 
holder wh'^ formed another party B and to 
cause hurt to their persons. Marpit began 
between the two parties in which, party A was 
faring badly. Tlgen suddenly 8, a member of 
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party P, came on the scena and indicted a 
blow with his stick ou P, a member of party 
A, and in returu P gave a blow to S causing 
a wound ou his head which proved fatal. 

Held ; that the mimbors of party A other 
than P were not guilty for the offence of 
murder on account of their constructive liabi- 
lity under S. 149 . 20 W. R, Ci . 5 (P.B.), Foil, 

[P 16 0 1] 

Held further that undor-the'circumsbancos 
P could nob be said to have committed offetico 
under S. 302, but only of culpable homicide 
punishable under S. 304. [P 16 C 2] 

II S Gour — for Appellant 

G P Dick — for the Crown 

Judgment — This appeal has been 
filed on behalf of Umed Hussein who 
with his three sons Amir AH, Jawahir 
Ali alias Bulaki and Wazir Ali, and six 
others, Santokh, Lalkhan, Bilam, Ati- 
noop, Ghasi, LatLi, has been convicted 
under S 148 and S. 302 read with S 149, 
I P C , and has been sentenced to rigor- 
ous imprisonment for two years, and to 
transportation for life respectively, the 
sentences to run concurrently The 
other nine accused have been similarly 
convicted and their appeals iii this Court 
are appeals Nos 118 to 126 of 1928. The 
judgment in this appeal will govern blie 
other appeals also 

The facts of this case have been men- 
tioned in sufficient detail in the judg- 
ment of the learned Sessions Judge and 
therefore 1 do not consider it necessary 
to repeat them here lb is an admitted 
fact that a marpit took place in the vil- 
lage Sarwaiii on 7th December 1927 
when the possession of the share belong- 
ing to Umed Hussain was to be delivered 
to the decree-holder The prosecution 
case is that all the appellants armed 
with lathis came to the place, in front of 
the house of Thandaram, and assaulted 
Thandaram, Bandaram and Eaghunandan 
Prasad. The accused Umed Hussain and 
Jawahir Ali allege that Thandaram and 
Bandaram accompanied with 10 or 15 
persons came to their house, and after 
some altercation, Thandij,ram gave a 
blow to Umed Hussain and ordered his 
men to beat, that they took the sticks 
of Bandaram and Sheo Prasad and de- 
fended themselves, that many persons 
who had gone there hearing about the 
marpit intervened, and as there was a 
big crowed in the angan, in the Melee, 
Bandaram’s head came into contact with 
the door-frame and gob hurt. 

Amir Ali and Wazir Ali pleaded alibi 
and alleged that they had gone to 
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Khamaria Santokh stated that he was The abovenamed appellants were ex^ 


ill on that day and did not take pirt in 
the not Lalkhan alleged that he had 
hot taken part in the raarpit but was 
beaten by Thandaram and his son that 
day at 5 p m. Bilam stated that Kashi- 
ram and Parsoo beat him, when Thanda- 
ram, Bandarara and others were returning 
from the Gaontia's house Annoop, 
Ehasia and Latti 'stated that they were 
noUpresent at the marpit 

A careful perusal of the evidence of 
the i^rosecutiun witnesses Mahabir Prasad 
(P. W 11), Eighunandan Prasad (P W 
12) and Thandaram (P W 13) makes 
ifc clear that besides the two mazkuris, 
at least 10 or 12 other persona had 
accompanied the process-server Raghu- 
nandan Prasad when he went to Sarwani 
on 7th December 1927, and about 20 or 
25 men of Mohwadeh were being taken 
out of that village by Mahadeo (P W 18) 
to go to Stirwani to help the process 
server in binding over possession to the 
decree-holder. Mahadeo has stated that 
when Rag bun and an Prasad asked him to 
arrange for men to go with him, he sent 
for his mukhtiar Thandaram and called 
the tenants of Likhourri and Mohwadeh 
to be ready to go for taking possession of 
Sarwani and Parsapailli According to 
Mahabir Prasad (P W ll) soioe of the 
men who had accompanied him, had 
sticks It IS thus clear that the maz- 
kuris were accompanied by at least a 
dozen persons, some of whom had lathis, 
when they went to tlie village Sarwani, to 
deliver possession Regarding the place 
of marpit, both the parties have men- 
tioned two different places, the lane in 
front of Thandaram’s house and the 
angary of Umed Hussain, as the places 
where the marpit took place (The 
judgment hero discussed evidence and 
concluded that the marpit took place 
near the house of Thandaram and not at 
the house of Umed Hussain It then 
proceeded ) The nature of tlie injuries 
found on the persons of the members of 
the two parties will give some idea of 
the marpit as it took place The prosecu- 
tion witnesses do not explain as to how 
the following persons had injuries on 
their persons. 

i Umed Hussain. 

2. Bulaki alias Jawahir Ali. 

3. Bilam. 

4. Butru Sadhu (alias Lalkhan). 

5. Latti. 


amined by Assistant Surgeon B. R Kash- 
yan, who on examination found that 
Umed Hussain had two injuries, Bulaki 
one injury, Bilam two injuries, Butru 
Sadhu one injury and Latti one wound. 
On the other side Bandaram received in- 
juries, which resulted in his death. 
Thandaram had a contused wound and 
an inflammation, and the process-server 
one contused wound. It is thus fairly 
obvious that the party of the appellants 
had received more injuries in the raarpit, 
before Bandaram arrived on the scene, 
who, according to the prosecution case, 
was the last one to arrive there, while 
the marpit was going on 

In the report made by Balmukund, it 
Wtis stated Sadhram Dhimar, Ratan 
Dhobi and Tehari Chamar had accom- 
panied the mazkuri, but out of these only 
Sadhram Dhimar has been examined on 
belialf of the prosecution The other 
two have not been examined, and if they 
were eye-witnesses they ought to have 
been examined by the prosecution Hav- 
ing held that the marpit took place in 
the lane near Thandaram’s house, bet- 
ween Umed Hussain and his party and 
Thandaram’s pxrty, the evidence adduced 
by the defence about the marpit has to be 
discarded, and reliance can only be placed 
on the prosecution evidence From a 
careful perusal of that evidence and tak- 
ing into consideration the defence evi- 
dence about alibi, I find that all the ten 
accused were present at the scene of 
occurrence and took part in the riot 
(Judgment then discussed evidence and 
concluding that only an offence under 
S 147, and not one under S 146 was 
committed proceeded.) The next point 
which requires consideration is as to 
whether all the appellants are construc- 
tively liable for the dexth of Bandaram 
and their conviction under S 302 read 
with S 149 is correct The charge in 
this case is defective, and does not state 
clearly as to how the appellants are 
constructively liable for the murder of 
Bandaram It was stated in the charge 
that the common object of the unlawful 
assembly was to resist the process-server, 
by force from delivering possession of 
the property, and to cause hurt to the 
persons of the process-server and agents 
of the decree-holder. There is no reli- 
able evidence on record to' show as to 
what <took place before .Umed Hussain 
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i^nd his companions arrived on the scene, I. P C. (The judgment then discussed 


and even according to the prosecution 
evidence, they did not all come together, 
but came from different sides. 1 have 
already held that the possession of deadly 
weapons has not been satisfactorily 
proved and it may safely be presumed 
that the appellants had lathis or sticks, 
similar to the ones which the companions 
of Thandarain wore carrying. The ap- 
pellants were not in greater numbers than 
the party of Thandaram, and when they 
came with the common object which has 
been stated in the charge, they could not 
be said to have known that the offence 
of murder was likely to be committed 
The nature and the number of the in- 
juries inflicted on the injured persons 
except Bandaram is a clear indication 
that the appellants’ party was faring 
badly and had received more injuries 
Bandaram’s sudden appearance with a 
stick changed the whole thing, as he 
started giving blows to Lalkhan and 
Latti as soon as he came out, and accord- 
ing to Thandaram (P W. 13), aimed his 
stick at Amir, which did not hit him, 
alter which Amir with great force, aimed 
his lathi on the head of Bandaram and 
hit him on the head This case seems 
to be similar to the one, Queen v Sabed 
All (l), in which the following was 
held : 

“ Where a certain number of parsons, mem- 
bers of an unlawful assomhly (party A) attacked 
another party B who wjrc in occupation of 
land, with the view to drive them ofE the land 
by force, and one of the members in party A 
fired a gun at and killed one of the persons in 
party R, in consequence of a sudden and un- 
expected resistance which was offered by a 
party R, it was held (A%nsU^ J , dissenting) on 
a consideration of the evidence that the per- 
sons composing party A other than the person 
who fired the gun could not bo convicted of 
murder under S. 149, Fcnal Code. The con- 
viction was altered under the circumstances 
to one of noting armed with a deadly weapon 
under S. 148, Penal Code.” 

It has not been made out by the evi- 
dence satisfactorily that the appellants 
knew it to be likely that the offence of 
murder would be committed in the pro- 
secution of the common object and, there- 
fore, all the appellants cannot be mode 
liable for the act of the individual who 
caused the fatal iujury, the contused 
wound, above the left eye-brow of Banda- 
ram. The appellants are not guilty for 
the offence of murder on account of 
their conatruotive liability under S. 149 , 

(1) 20 W. B. Cr, 5=11 B, L. R. 847 (F.B.). 


evidence about Amir Ali and continued.) 
The evidence of these witnesses makes- 
it clear that Bandaram had inflicted a 
lathi blow on the head of Amir Ali and 
immediately after that blow, Amir Ali 
hit Bandaram. Uuder these circum- 
stances, the offence committed by Amir 
Ali 15 not one under S. 302, I. P C.,, 
but is culpable homicide not amounting^ 
to murder, punishable under S 304,, 
IPG. As he inflicted a blow with a 
stick on the head and as the blow must 
have been inflicted with sufficient force, 
because it resulted in the death of Banda- 
ram, he must have known that such act 
of his would be likely to cause death. 
Gonsidering the age of the appellant Amir 
Ali and the other facts of the case, a 
sentence of rigorous imprisonment for 
five years will be sufficient to meet the 
ends of justice in this case. 

Righunandan Prasad was beaten by 
Santokh and Jawahir Ali, Thandaram 
was beaten by Wazir Ah, Anoop Bilan 
and Ghasia and Banddram by Umed 
Hussain, Bulaki and Amir Ali, Santokh, 
Jawahir Ali, Wazir Ali, Anoop, Ghasia, 
Bilam and Umed Hussain, are, tlierefore, 
convicted under S 323, IPG, and 
sentenced to rigorous imprisonment for 
one year each, the sentence to run con- 
currently along with that passed under 
S 147, I.P G. 

The result of this appeal is that tho 
appellant’s conviction under S. 148 and 
S 302, read with S.,149, I P G,, is set 
aside and he is convicted under S 147, 
and S 323, I F. G He is sentenced 
to rigorous imprisonment for one year 
for each of the offences, the sentences to 
run concurrently This order also ap- 
plies to Bulaki alias Jawahir Ali, Wazir 
Ali, Santokh, Bilan, Anoop and 
Ghasia. 

Amir Ali is convicted under Ss. 304 
and 147, IPG, and is sentenced to 
rigorous imprisonment for five years and 
one year respectively, the sentences to 
run concurrently 

Lalkhan and Latti are convicted under 
S. 147, I P. G., and sentenced to rigor- 
ous imprisonment for one year 

S N./r K Sentences reduced. 



1929 

A. I. R. 1929 Nagpur 17 (1) 
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Nanhe and another — Appsllaab . 

V. 

Gandeo and Respondents 

Seaond Appeal No 427 of 1926, Decided 
on 18bh June 1923, from decree of Addl. 
Disfc Judge, Raipur, D/- 12Ui April 1926, 
in Civil Appeal No 16 of 1926. 

p. P. Land Revenue Act, S. 220 — Suit for 
poaieaalon of abadi. 

A suit for possession oE an abadi site, by a 
Qusharer to whose share it has fallen, against 
persons who own another patti in the same 
village can ba entertained by civil Courts 

[P 17 G 2] 

G. B Deo — ^for Appellants. 

V. B Dhoke — for Respondents. 

Judgment — The plaintififs have filed 
this suit for possession of an abadi site 
used as ban against the defendants who 
own another x^atti in the same village. 
The defendant stated that they have been 
in possession of the plot for the last 40 
years, and that the plaintiffs’ claim was 
barred by time The trial Court found 
that 1st April 1925 was the date from 
which the partition order was to take 
effect and that the plot in suit was allot- 
ted to the plaintiffs, and, therefore dec- 
reed iilaiutiffs’ claim The defendants 
filed an appeal in the Court of the Addi- 
tioual District Judge, which was dis- 
missed 

The first point which is urged on be- 
half of the appellants is that the lower 
appellate Court has not properly cons- 
trued Ex. P-2, the order of the partition- 
ing officer, in holding that the previous 
possession of the respective cosharers 
over abadi was disturbed. It is clear 
from the order that the abadi land was 
divided and it is admitted by the defen- 
dants that the land in suit fell into plain- 
tiffs’ patti. The interpretatiou which 
has been put by the lower appellate 
Court on the order as contained in Ex. 
P-2 that the possession of the abadi land 
will be given to the cosharer in whose 
patti it falls, seems to be correct. 

The next point which was urged was 
about the jurisdicbiou of the civil Court 
to entertaiii this suit. It was argued that 
•the revenue Court could have delivered 
possession under B. 31, Land Revenue 
Act, and the civil Court cannot do so. 
Matters excepted from the jurisdiction of 
he civil Court are mentioned in S. 220, 
1929 N/3 & 4 
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Land Revenue Act, and the said Act con- 
tains no provision that the civil Court is 
precluded from trying a suit of the nature 
of this suit. The suit could be enter- 
tained in the civil Courts and they have 
jurisdiction to try such such suits. 

The last ground is about the inquiry 
which was not made about the period of 
the appellauts’ possession. The cause of 
action in favour of the 'plaintiffs accrued 
after the passing of the order by the par- 
titioning officer and, therefore, an inquiry 
about the period of appellants’ possession 
was not necessary. 

The appeal thus fails and is dismissed 
with costs 

H.K Appeal dismissed, 

A. L R. 1929 Nagpur 17 (2) 
Full Bench 

Prideaux, Kinkhede and 
Kolhatkar, A. J. Cs. 

Gola — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 205 of 1927, Deci- 
ded on 17th July 1928, from judgment of 
Bess Judge, Saugor, D/- 15th October 
1927. 

(b) InterpretBllon of Skotutei — Geaorol 
loter low doei not obrogote special one by 
mere implication. 

A general Acb ia to be ao conatrued aa not to> 
repeal a particular one, that ia one directed 
towarda a apacial object. A general laier law 
doea not abrogate a special one by mere impli- 
cation: Mary Seward v. Vera Crus, (1884) 10 A,. 
C. 59, Rel. on, [P 21 0 1] 

a^*(b) Criminal P. C., S. 162— S. 162 eo 
emended by Act 18 of 1923 doea not repeal 
or affect Evidence Act , S. 27. 

The proviaiona of S. 27, Evidence Act aro- 
quiba independent of those of S. 162, Oriminal 
P, C., and the amended S. 162 does not repeal 
or in any way affect S. 27 ' A, I, R, 1926 Rang. 
116 (F.B.) ; A. I. R. 1926 Lah. 88 ; A.I.R, 1925- 
Mad. 574 and A, I. R. 1928 Nag, 108, Appr^ : 
A, I, R. 1927 Cal. 17 ; A. I. R, 1926 Pat, 232 ; 
A. I. R. 1925 Rang. 101 and A.I.R. 1926 Rang,. 
116 (F..5.), Ref, ; A. I. R, 1926 Nag, 360, Dise. 
from. [P 22 0 2] 

(c) Interpretation of Statutes— Marginaf 
notes. 

Although a marginal note does not form part 
of a particular section it ia of some aaaiatanoo- 
in properly construing a aeotion. [P 20 0 2] 

(d) Evidence Act, S. 27-^S. 27 relates to- 
statement of accused while in police custody 
and not prior to his arrest or detention. 

Section 27 relates to a statement made by an. 
accused person while in poliee cu stody, andl 
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not to a statement made by bim prior to his 
srrest and detention in such custody. 

[P 21 C 1. 2] 

(e) Criminal P. C., Ss. 160, 161 and 162 — 
Meaning of "any person” explained. 

The expression "any person” used in Ss. 160, 
161 and 162 has one and the same meaning 
and denotes one and the same class of persons. 
That class is described with sufficient accu- 
rancy in S. 160, in which the expression is for 
the fiist time used. Every person belonging to 
that class must be a person who is within the 
limits of the station of the police officer mak- 
ing the investigation, or in an adjoining sta- 
tion, who from the information given or other- 
wise appears to be acquainted with the cir- 
cumstances of the case, and who is bound to 
attend on an order in writing being issued to 
him by the said officer. An accused person 
who IS in police custody cannot fall under this 
class of persons, for the simple reason that the 
question of a summons being issued to him 
and of the obligation to attend cannot possibly 
arise in his case, he being in police custody. 

[P 19 C 2, P 20 O 1] 

(f) Evidence Act, S. 27 — S. 27 refers to 
statement by accused in police custody while 
S. 162, Criminal P. C., refers to statement 
during the course of investigation — Criminal 
P. C., S. 162. 

Section 27 is confined in its operation to an 
incriminating statement by an accused person 
while in police custody , while S. 162 contains 
a general provision embracing all statements 
made by persons examined in the course of an 
investigation. [P 21 C 1] 

G. L. Subhedar — ioT Appellant. 

G P. Dick — for the Crown 

Order of Reference 

Kolhatkar, A. J. C — The appellant, 
Gola and one Ramdas — appellant in ap- 
peal No. 204 of 1927 — were convicted of 
the offence of murder under S 302, I P.C 
by the Sessions Judge of Saugor, for hav- 
ing killed one Gouri Shankar and his 
wife Mt. Sukhrani, and both were sen- 
tenced to death on 15th October 1927. 
These two appeals were heard together 
by a Bench of this Court consisting of 
Hallifax and K B Mohiuddin, A. J. Cs. 
Both of them agreed about the correctness 
of Gola’s conviction under S 302, I.P C , 
but differed in regard to the guilt of 
Bamdas, Hallifax, A. J. C., being of 
opinion that the guilt of Bamdas was 
clearly established, and that the case 
against him was stronger than that against 
Gola, and K. B. Mohiuddin, A. J. G , 
being of opinion that the evidence against 
Bamdas was not sufficient for his convic- 
tion. The appeal of Bamdas was there- 
upon referred, under S. 429, Criminal 
P C., to Frideaux, A. J. G., who held 
that the evidence against Bvmdas was not 
sufficient. Bamdas was consequently ac- 
quitted. After his acquittal Hallifax, 
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A. J. G., reconsidered his judgment in 
view of the opinion already expressed by 
him to the effect that the case against 
Bamdas was stronger than that against 
Gola and arrived at the conjlusion that, 
if the statement made by the appellant 
Gola Khangar to the police officer was 
excluded from the evidence, as it must be, 
there was not sufficient evidence on record 
to justify Gola’s conviction, and that 
therefore he should be acquitted. As 
regards the admissibility of the aforesaid 
statement of Gola, he was of opinion that 
it was inadmissible < in evidence on the 
ground that S. 27, Evidence Act, had been 
repealed by S. 162, Criminal P. C., as 
amended by the amending Acts of 1923 ; 
while K. B. Mohiuddin, A. J. C., express- 
ing his agreement with Hallifax, A J. C„ 
in the view taken by the latter in regard 
to the effect of the amended S 162, Cri- 
minal P C., on the provisions of S. 27, 
Evidence Act, was of opinion that apart 
from the aforesaid estitement of the ap- 
pellant Gola made to a police officer, there 
was sufficient evidence on record to esta- 
blish his complicity in the murder of 
Gouri Shankar. The two Judges being 
thus divided in opinion in regard to Gola’s 
guilt, the case has been referred to me 
under S 429, Criminal P. C , for record- 
ing my opinion on the said point. 

In view of the conflicting decisions of 
the Judges of this Court m regard to the 
applicability of S. 27, Evidence Act, the 
learned Government Advocate requests 
that the matter should be referred to a 
Full Beach. His request is opposed by 
the appellant’s learned counsel. 1 have 
been referred by the former to the decision 
of a Bench of this Court copsisting of 
Findlay, J. C., and Macnair, A. J. C., 
in Sheobalakprasad v. Emperor (ij, in 
which it was held that S. 27, Evidence 
Act was not repealed by the amended 
S 162, Criminal P. C., The same view 
was expressed by Mitchell, A J. C., 
in Rama v Emperor (2), decided by a 
Bench consisting of Hallifax, A J G., 
and Mitchell, A. J. C., while on the other 
hand the contrary view has been expressed 
by Hallifax, A. J. G., in the latter case, 
as well as in the present case, and it has 
been adopted by K. B. Mohiuddin, A.J.G. 
As at present inclined my personal view 
is that S. 162, Criminal P. C, has no 

(1) A. 1. R. 1926 Nag. 108. 

(2) Criminal Appeal No. 65-B oE 1923, Da- 
cided on the 14th Octobsr 1926. 
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reference to a statemeat made by an ac- 
cused While in police custody, and that 
it does not repeal nor in any way affect 
the provisions of S. 27, Evidence Act, 

Gola's statement made to the police at 
Gunjora, in consequence of which a blood 
stained axe was found concealed in bhusa, 
constitutes an important piece of incri- 
minating evidence against him. Its ad- 
missibility or otherwise rests solely on 
Uie legal question whether S. 27, Evidence 
*ct, has been repealed by the amended 
S. 162, Criminal P. 0 Although Hallifax, 
A. J C., has not expressed in clear terms 
that there would be sufiBcient evidence to 
■sustain Gola’s conviction under S 302, 
I. P, C , if his statement made to a police 
officer at Gunjora were admitted in evi- 
dence, the conclusion reached by him. 
referred to above, however, involves the 
necessary implication of the sufficiency of 
the evidence against Gola, if it be held 
to include the aforesaid statement made 
by him to a police officer Having regard 
to these facts and the divergence of judi- 
cial opinion expressed by the Judges of 
this Court, it seems to me to be necessary, 
in order to ensure uniformity in the ad- 
ministration of criminal justice, to refer 
the following question to a Full Bench * 

“ Do3s the amiiid^d S. 1G2, Criminil P C , 
repeal or iii any way affect S. 27, Evidence 
Act 

As the present appeal out of which this 
question arises was heard by a Bench of 
two Judges, the question will have, in 
view of S. 9, Central Provinces Civil 
Courts Act, to be referred tc a Fall Bench 
I would therefore request that if the 
Judicial Commissioner thinks that the 
aforesaid question is a fit one for being 
referred to a Full Bench, it may be so 
referred, and the said Bench may be cons- 
tituted. 

Opinions 

Kolhatkar, A J. C — The questiou 

referred to the Full Bench is : 

“ Does the amended S. 162, Criminal P. C., 
repeal or m any way affect S. 27, Evidence 
Act 

The question involves a construction of 
S 162, Criminal P C., and especially 
the expression “any person” used therein. 
Although words are to be interpreted ac- 
cording to their ordinary and natural 
meaning ; 

" general words admit of indeffnite exten- 
sion or restriction, according to the subject to 
which they relate, and the scope and objocb in 
contemplation. They may convey faithfully 
enough all that was intended, and yet com- 


prise also much that was not ; or, be so res- 
tricbed in meaning as not to rcaoh all the cases 
which fall within the real intention” vide 
^laxwell on the Interpretation of Statutes, 
sixth edition, p. 38.” 

Further it is an elementary rule of 
construction vide p 36 of the same book : 

“ that a thing which is within the letter of a 
statute will generally be construed as not 
within the statute unless it be also within the 
real intantion of the legislature, and the 
words, if sufficiently flexible, must be cous- 
truod in the sense which, if less corrrct gram- 
matically, IS more in harmony with that in- 
tention.'* 

It follows therefore that ; 

” every clause of a statute should be con- 
strued with reference to the context and the 
other clauses of the Act, so as, so far as possi- 
ble, to make a consistent enactment of the 
whole statute or series of statutes relating to 
the subject-matter ” : vide p. 40 of the same 
book ” * 

Thus the intention of the legislature is 
to be gathered from the ordinary meaning 
of the clause used in the statute, as well 
as from the context in which that clause 
appears in the statute. In other words, 
words used in a section of the Act are to be 
read and construed in the light of the con- 
text. Now Ss 160, 161 and 162, Criminal 
P.C , form a group by themselves dealing 
with investigation, the summoning and 
examination of the persons to be examined 
in the course of the investigation, and the 
extent to which the statements of such 
persons are to be used in an enquiry or 
trial held by a Magistrate or a Judge 
after the completion of the investigation. 
The next thing to be noted is that the 
expression “any person” is used in all the 
three sections On a perusal of the three 
sections it seems to me that the expres- 
sion ' any person” used therein has one 
and the same meaning and denotes one 
and the same class of persons. That class 
is described with sufficient accuracy in 
S. 160, in which the expression is for the 
first time used. Every person belonging 
to that class must be a person who is 
within the limits of the station of the 
police officer making the investigation, 
or in an adjoining station, who from the 
information given or otherwise appears 
to be acquainted with the circumstances 
of the cise, and who is bound to attend 
on an order in writing being issued to 
him by the said officer Now an accused 
person who is in police custody cannot 
fall under this class of persons, for the 
simple reason that the question of a sum- 
mon^ being issued to him and of the ob- 
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ligation to attend, oannot possibly arise 
in his case, he being in police custody. 
It has accordingly been held in Queejf,- 
Empress v. Saviinatha (3) and in Em- 
peror V. Rataii (4), that S. 160, Criminal 
P. C., does not empower the investigating 
otlicer to require the attendance of an 
accused person to answer the complaint 
made against him. It is observed in the 
former case that : 

The mtention of the legislature soema to 
have bean only to provide a facility for obtain- 
ing evidence, and not for procuring the atten- 
dance of the accused, who may be arrested at 
any tune, if necessary, without a warrant." 

The construction of S 160, Criminal 
P. C., adopted in these oases has my full 
concurrence This section aims at secur- 
ing the attendance of persons who would 
supply the necessary information in regard 
to the commission of the otleuce, and who 
would be examined as witnesses in the 
enquiry or trial to be held in regard to 
the said offence It admits of no reasona- 
ble doubt therefore that S. 160 has refer- 
ence to the persons to be examined as 
witnesses in the trial or enquiry to be 
held after the completion of the investiga- 
tion. As an accused cannot be examined 
IS a witness either for or against himself, 
be cannot be included in the class of 
persons referred to in the section. The 
next S 161 provides for the examination 
3f persons who are to be summoned under 
3. 160, and whose attendance before the 
investigating officer is made obligatory 
thereunder. It thus refers to ^the same 
class of persons which is referred to in 
the preceding section. As regards the 
marginal notes, although they are not 
ordinarily referred to for the purposes of 
construing an Act, the rule regarding 
their rejection for the purposes of inter* 
pretation is now of imperfect obligation ; 
vide Maxwell on the Interpretation of 
Statutes, p. 76. Collins, M. R observes 
in the case Bushell v. Hammond (5) : 

'* The Bide note, although it forms no part of 
the section, is of some assistance, inasmuch as 
it shows the drift of the section." 

The marginal note of S. 161, Criminal 
F. C. runs as follows: 

“ Examination of witnesses by police." 

Similarly the marginal note of S. 160 
refers to the police officer's power to re- 
quire attendance of witnesses. Both the 

(3) [1884] 7 Mad. 271 (F.B.). 

(4) [1902] 4 Bom. L. R. 644. 

(5) [1904] 2 K. B. 663=78 L. J. E. B. 1005= 

52 W. R. 458=91 L. T. 1=68 J. P. 870= 

20 T. L. B. 413. 


notes make mention of witnesses as the 
persons referred to in the two sections. 
Although a marginal note does not form 
part of the section, it is of some assis- 
tance in properly construing a section. 
It has been held in Queen Empress v. 
Jadab Das (6), that it is not permissible 
for the investigating officer to examine an 
accused person under S. 161. Criminal 
P. C. The next S. 162 deals with the 
very limited extent to which statements 
made by persons examined under S. 161 
in the course of the investigation can 
used in the course of enquiry or trial held 
by a Magistrate or a Judge. Although tho 
expression “ any person ” used in S. 162 
is a very general one and admits, accord- 
ing to its ordinary meaning, of including 
an accused person, the context leaves no 
doubt that it denotes the class of persons 
who are bound under S. 160 to attend oo 
a summons being issued by the investiga- 
ting officer, who are examined under 
S. 161, and who are intended to be exa- 
mined as . witnesses in the enquiry oi 
trial following the investigation, and that 
it cannot consequently have any reference 
to an accused person. 

There are several other considerations 
which warrant the construction adopted 
by me. There are no explicit words in 
S. 162, Criminal P C , indicating that 
the legislature intended to repeal tho 
provisions of S. 27, Evidence Act As- 
observed in Maxwell on the .Interpreta- 
tion of Statutes at p. 296: 

" Repeal by implication is not favoured . . . 

It is a reasonable presumption 

that the legislature did not intend to keep 
really contradictory enactments on the sta- 
tute-book, or on the other hand, to effect so 
important a measure as the repeal of a law 
without expresBiog an intention to do so. Such 
an interpretation, therefore, is not to be adopt- 
ed, unless it be inevitable. Any reasonable 
construction which affords an esoape from it 
is more likely to be in consonance with the 
fSal intention." 

Maxwell further observes at p. 149: 

“It is in the least degree improbable that the 
legislature would overthrow fundamental prin- 
ciples, infringe rights, or depart from the gene- 
ral system of law, without expressing its in- 
tention with irresistible clearness; and to give 
any such effect to general words, simply be- 
cause they have that meaning when used 
either in their widest or usual or their natural 
sense, would be to give them a meaning other 
than that which was actually intended. Gene- 
ral words and phrases, therefore, however wide 
and comprehensive they may be in their literal 
sense, must, usually, be construed as being 


(6) [1699] 27 Cal. 295=4 0. W. N. 129. 
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limited to the actual objects of the Act, and as 
Dot altering the law beyond." 

All these observations hold good in the 
(present oaee. I find it hard to believe 
that the legislature intended to repeal 
the substantive law embodied in S. 27, 
Evidence Act, by mere implication by 
enacting S. 162, Criminal P. G., which is 
an adjective law dealing with procedure. 
The desirability of avoiding, as -far as 
possible, a conflict between the provisions 
of two different Acts has been emphasi- 
zed in Ranga Charya v Dasacharya (7) 
and in Jogendra Chandra Boy v Shy am 
Das (8). Again the question under con- 
sideration admits of being looked at and 
considered from another standpoint. A 
general Act is to be so construed as not to 
repeal a particular one, that is one 
directed towards a special object. A 
general later law does not abrogate 
a special one by mere implication. It is 
remarked by Lord Selborna in the case of 
Mary Seward v. The Vera Cruz (9): 

" Where general words in a later Act are 
capable of reasonable and sensible applica- 
tion without extending them to subjects spe- 
cially dealt with by earlier legislation you are 
not to hold that earlier and special legislation 
indirectly repealed, altered or derogated from 
merely by force of general words, without any 
indication of a particular intention to do so." 

Now S. 27, Evidence Act, is confined in 
its operation to an incriminating state- 
ment by an accused person while in 
police custody; while S. 162, Criminal 
P C., contains a general provision em- 
bracing all statements made by persons 
examined in the course of an investiga- 
tion. It is clear, therefore, in view of 
the rule of interpretation underlying the 
above remarks of Lord Selborne that as a 
general statute is to be so construed as 
not to repeal a particular one directed to- 
wards a special object, the provisions of 
S. 27, Evidence Act, must be held to be 
not overridden nor in any way affected by 
those of S. 162, Criminal P. C. 

It is no doubt true that prior to his 
arrest and detention in police custody, an 
accused person will answer the descrip* 
tion of the class of persons referred to in 
S. 160, Criminal P. G., and will conse- 
quently be liable to be examined by the 
investigation officer under S. I6l, Crimi- 
nal P. C. But S. 27, Evidence Act, re- 
lates to a statement made by an accused 

(7) [1913] 37 Bom. 231=191.0. 387=15 Bom, 
L. R. 178. 

((6) [1909] 86 Oal. 548. 

rfOj [1884] 10 A. 0. 69, 


person while in police custody, and not to 
a statement made by him prior to his 
arrest and detention is such custody. 
The question whether a statement made 
by an accused person prior to his arrest 
in the course of the police investigation 
is governed by S. 162 does not therefore 
properly arise in the present case, being 
beyond the scope of this reference. 

Having dealt so far with the question 
of the construction of S. 162, ‘Criminal 
P. C. in the light of the context, I shall 
now proceed to consider the views ex- 
pressed by the several High Courts on 
the point under consideration The view 
taken by me in regard to the construc- 
tion of S. 162 is affirmed by the High 
Courts of Rangoon, Calcutta, Patna, 
Lahore and Madras, as well as by the 
Court of the Judicial Commissioner of 
Sind It has been held in Emperor v. 
Maung Tha Din (10), by a Full Bench 
of the Rangoon High Court (Heald, J., 
dissenting) that S, 27, Evidence Act, is 
neither repealed nor affected by the 
amended S 162, Criminal P C., because 
a person accused of an offence is not any 
person being within the limits of” the 
station of the police officer making the 
investigation under Ch. 44, or any ad- 
joining station, ^ 

“who from the information given, or other- 
wise appears to be acquainted with the circum- 
stances of the case," 
and that consequently 

“ information received from a person accused 
of any offence in the custody of a police 
officer " 

is not a statement within the meaning of 
S. 162, Cl (l), Criminal P. C The dis- 
senting Judge admitted that the interpre- 
tation of the majority of Judges was in 
accordance with what was in fact the 
intention of the legislature. He 
seems to have attached more weight to 
the ordinary meaning of the words 
used in S. 162 than to the context in 
which the section appears and the bear- 
ing it has on the interpretation of the 
section. A Bench of the Calcutta High 
Court has affirmed in Azimuddy v. Em- 
peror (ll), that S. 162, Criminal P. C. 
applies to witnesses and not to accused 
persons under trial, and that it does not 
repeal S. 27, Evidence Act, or render in- 
admissible statements relevant under the 
latter section; while it is observed by a 
Bench of the Patna High Court in Jagw g 

(10) A. 1. B. 1926 Rang. 116^4 Rang. 73 

. V 

(11) A. 1. R. 1927 Gal. 17=54 Oal. 287. 
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Dhanuk \ Emperor {12), that the main 
object of the amendment of S. 162; 
Criminal PC is to prevent the tse of 
the stiitcment of i^rosecution witnesses as 
corroboration under S. 157, Evidence 
Act, and that the section does not over- 
ride the general provisions of the law 
with regard to the admissibility of the 
statements made by accused persons, as 
laid down in S. 27, Evidence Act Simi- 
larly a Bench of the Lahore High 
Court has ruled in Haminn v Emperor 
(13), that S 162, Criminal P C , applies 
to statements of persons examined as 
witnesses in the course of a police inves- 
tigation, and not to the statement of an 
accused person, and that it does not over- 
ride or modify the provisions of S. 27, 
Evidence Act. In the course of his judg- 
ment, Sir Shadilal, C. J , referred to the 
observations appearing at p 149 in Max- 
well on the Interpretation of Statutes, 
which have been already quoted 
The same view has been taken by the 
Madras High Court in In re, Semalai 
Goundan, A I R. 1925 Mad 574, 
while it has been afi&rmed by the Court 
of the Judicial Commissioner of Sind 
in Umer iHiraz Munshi v. Emperor (14), 
t^t the words “ statement of any per- 
son ” in S 162, Criminal P C , refer to 
the statement of any witness in the 
course of a police investigation, and not 
to the statement of an accused person in 
respect of whom such investigation is 
held 

So far as I am aware there is only 
one case of the Eangoon High Court, 
Bana Routher v Emperor (15)/ decided 
by a single Judge in September 1924 
affirming the opposite view The effect 
of that decision is however, nullified by 
the decision in the recent Full Bench 
case, Empeicrv Maunrj Tha (lO), 
in which the former case was referred to 
There are also some observations made 
by the Judges cocBfcituting the Bench, who 
decided the case Venkata Siibhiah v Em~ 
peror (16), favouring the view that S 162, 
Criminal P. C , applies' to statements of 
witnesses, as well as to those of accused 
persons It would, however, appear 
from the remarks of Madhavan Nair, J., 
at p 651, that he adhered to the view 
Uiat S 21 , Evide nce Act, ^sjipt affected 

(12) A. I. R. 1926 PaL 232=5 Pat. C3. 

(13) A. I. R. 1926 Lah. 88=7 Lah. 84. 

(14) A. I. R. 1925 Sind 237. 

(15) A. I. R. 1925 Rang. 101. 

(16) A. I. R. 1925 Mad. 579=48 Mad. 640. 


by the provisions of S. 162, OriminaD 
P C , and that the legislature did not' 
contemplate to repeal the former when 
it amended the latter section This view, 
however, is founded on the narrow basis 
resting on the assumption that S 162 is* 
limited to the use of written statements 
only, whether of witnesses or of accused 
persons, and that consequently it would 
in no way affect S. 27, Evidence Act. In> 
this Court opinion is divided. Both 
the Judges who decided the unreported 
case, Sheohalakprasad v. Emperor (l), 
are in favour of the view that S 27,, 
Evidence Act, is unaffected by the amend- 
ed S 162, Criminal P C,, while on the* 
other hand the opposite view is main- 
tained by the two Judges who decided) 
the case L'cirfz Lodhi v Emperor, A. I. R. 
1926 Nao 368, and beard the case giving 
rise to the present reference. As for the. 
unreported case Rama v. Emperor (2),, 
there was a difference of opinion between^ 
the two Judges who decided it. 

For all the reasons set forth above Ij 
feel no hesitation in concluding that thei 
provisions of S 27, Evidence Act are 
quite independent of those of S. 162, 
Criminal P C , and that when the latter 
section was amended in 1923, the legis- 
lature did not intend that it should re- 
peal or in any way affect S. 27, Evidence 
Act I would, therefore, answer in the 
negative the question referred to the Full! 
Bench. 

Prideaux, A. J. C. — I concui 

Kinkhede, A J C. — Tlie whole of 
the reasoning adopted and all the deduc- 
tions drawn by Kolhatkar, A J C , have 
my complete concurrence Since I -was 
a party to the decision in Dadi LodJn v 
Emperor, A I. R 1926 Nag. 368, in 
which the following observations occur, 

I think, a word of explanation is clue 
from me: 

" Some inadmissiblo evidenco of what the 
appellant told tho police about the “ balua " 
coucealed iti his house has been let in. 
The terms of S. 163, Criminal P. C. aio per- 
fectly clear, and no statement made to the- 
police by “ any person," whether accused or 
witness, during an investigation can be even 
mentioned in evidence except to the extent 
and under tha circamstances and conditions 
stated in that section. The fact that tho balua 
was found concealed in Dadi's house can be 
taken into consideration, but the fact that he 
or anybody else said so to tho police must bo 
entirely excluded." 

Without meauiiig any disrespect to th& 
learned colleague with whom I then sat,. 
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I must frankly admit that on that occa- 
sion the matter was not so fully thrashed 
out; and in the absence of any satisfac- 
tory arguments to the contrary I fell in 
with the view of my senior colleague on 
the point as expressed above. But 
whereas, I have since had some fresh op- 
portunities of considering the question, 
independently for myself, in the light of 
thi leported decisions of the other High 
Courts as also the unreported decision of 
another Bench of this Court in Sheoba- 
lakpiasad v EmjJeror (l), and had the 
opportunity of perusing the well reasoned 
opinion of my colleague Kolhatkar, A.J C. 
I have no hesitatioh in endorsing the 
view so ably expressed. My reply, there- 
fore, to the reference is in the same terms 
in which it is given by Kolhatkar, A J.C 

(At this stage Kolhatkar, A J. C. pro- 
ceeded on leave, and the appeal was trans- 
ferred to Prideaux, A. J. C., who recorded 
the following opinion.) 

Prideaux, A. J C — The present ap- 
pellant Gola and one Eamdas, appellant 
in Criminal Appeal No. 204 of 1927, were 
convicted by the Sessions Judge, Saugor, 
of offences under S. 302, I P.C., they be- 
ing found guilty of having killed one 
Gourishankar and his wife Mt Sukhrani, 
and both were sentenced to death on 15th 
October 1927. The two appeals were 
heard together by a Bench consisting of 
Hallifax and Khan Bahadur G. Mohiud- 
din, A J- Cs Both Judges agreed in the 
conviction of Gola under S. 302, I P C , 
but as they differed as to the guilt of 
Kaindas the case came to this Court by a 
reference under S. 429, Criminal P C , and 
I held, agreeing with K. B.G Mohiuddin, 
A. J. C , that the evidence against Ram- 
das was insufficient to warrant his con- 
viction, and on the return of the case to 
the Bench Ramdas was acquitted After 
this acquittal, Plallifax, A. J. C , recon- 
sidered his judgment as regards Gola, 
and he has come to the conclusion that, 
if the statement made by the appellant 
Gola Kliangar to the police officer, which 
led to the discovery of the blood-stained 
axe under some bhusa where the double 
murder was committed, was excluded 
from evidence, there was not sufficient 
evidence on record to justify Gola’s con- 
viction Khan Bahadur G. Mohiuddin, 
A. J. C , agreed with Hallifax, A J C,. 
that Gola’s statement to the police could 
not be taken into account, but was of opi- 
nion that excluding this statement the 
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evidenpe was sufficient to convict Gola of 
murder. The case was therefore referred 
to Kolhatkar, A. J G He asked for a 
Full Bench to decide the question: 

“ Docs the ameuded S. 162, Criminal P. 0, 
repeal or lu any way afioeb S. 27, Evidence- 
Act." 

A Full Bench consisting of myself^ 
Kinkhede and Kolhatkar, A. J Cs , hav& 
unanimously held that the provisions of 
S 27, Evidence Act, are quite indepen- 
dent of those of S. 162, Criminal P. C.^ 
and the question referred to the Full 
Bench was answered in the negative This 
finding permits Gola’s statement to the 
police, which led to the discovery of the 
blood-stained axe in Gourishankar's house 
being jj roved against hmi. 

There is no doubt that the axe was 
used to commit the murders. Its handle 
was broken and the broken piece was 
found in the morning near the murdered 
bodies Besides this evidence against 
Gola there is the fact that he absconded 
from P.itmohna directly after the murder 
and that clothes stained with human 
blood were found with him. It is ar- 
gued here that the evidence regarding the 
finding of these clothes is not conclusive, 
but it seems to me that the evidence of 
P Ws 13, 14 and 15 conclusively proves 
that these articles were found with the 
appellant Gola There is the evidence 
of the Sub- Inspector to show that a dhoti 
(Art. Z) found in Gola’s houso forms 
part of the blood-stained dhoti (Art. H) 
found in his bundle. Further, there is 
no doubt that after absconding Gola at- 
tempted to conceal himself in his 
brother's house at Gan]ora where he was 
actually found This evidence seems to 
me to conclusively prove the guilt of 
Gola I find accordingly that he is guilty 
of the offence of murder 

I return the case to the Bench for the 
passing of the sentence. 

A L /r.K Order accordingly. 

A. I. R. 1929/Nagpur 23 

Kinkhede, A J. C 

Biju Rnpit— Plaintiff — Appellant 

V 

Munnalal — Defendant — Responden t. 

First Appeal No 75 of 1927, Decided 
on 20th February 1928, from decree ol 
Ist Class Sub-Judge, Bhandara, D/- 19th 
February 1927, in Civil Suit No 13 of 
1926. 
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(a) L9aie — Coaitruction — Leaie " for 
fiameiha " — No right of re-entry but no 
urordi indicating that heritable estate was 
created — Lease cannot be interpreted to 
mean lease " for the lifetime of lessee." 

The oparabion of a perpetual lease canno!; be 
limited to the life!iim3 of the lessees. Where 
there is absolutely no reservation of any right 
of re-entry in favour of the lessor, in a lease 
for ever (hamesha karita) even in the absence 
of words indicating that a haritable estate was 
intended to be created in favour of the lessees, 
the words "hamesha karita" (for ever) cannot 
hiB interpreted to mean " Tumche jeewman 
paveto " (for your lifetime) : {Case Law d\s- 
•cussed.) [P 25 G 1] 

(b) Transfer of Property Act, S. 108 — 
'Lease — Heritabllity — In absence of words to 
the contrary, lease does not terminate by 
•death of lessor or lessee. 

In the absence of words to the contrary, a 
lease for a fixed term of years does not termi- 
nate before the expiry of the stipulated term 
by the mere fact of the death of cither lessor 
■or lessee : 3 Cal, 210 (P.C ), Foll.\ 5 AU, 191, 
Ref. [P26C1] 

TT. R. Puranik— for Appallanfc 

B. K. Bose aid P. A Pandit — for Res- 
pondeat. 

Judgment. — This appeal by the plain- 
tiff arises out of a suit for ejectment 
filed by him against the defendant under 
the following ciroumstances : In Taluka 
Purada of which plaintiff is the superior 
proprietor is included the village of Bije- 
par alias Bijai Kutumb which comprises 
•3 mahals. The present suit relates to 
mahal 2. At the 30th year Settle- 
ment the plaintiff's ancestor was recorded 
tts the superior proprietor and the defend- 
ants’ lessors' predecessor-in-interest as 
the inferior proprietor of the mouza. The 
inferior proprietary rights were conferred 
on Holu son of Baisakhu Goad, as admit- 
ted by plaintiff. On his death the right 
devolved on his son Fandu and after his 
death on his son Pusa. Fusa died on 17th 
October 1920. Thereupon mutation was 
effected in favour of plaintiff on the 
ground that he died without heirs and the 
malik adna (or inferior proprietary) right 
beoame merged in the malik ala (or supe- 
rior proprietary) right of the plaintiff. It 
is, therefore, contended by the plaintiff 
that the inferior proprietary right having 
thus lapsed, the lease graubed by Pandu 
to Balkisan Patel alid Hira Patel as per 
terms of the lease-deed, dated 25th Janu- 
ary 1886, could not operate, after the 
death of Pusa or at any rate enure beyond 
the lifetime of the lessees (both of them 
having died respectively in 1924 and 1897) 
and that the sub-lease granted by the said 
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lessees to defendant must, therefore, de- 
termine with the determination of the 
lease on which it was granted. The pre- 
sent suit was, therefore, filed on 27th 
April 1926, and an alternative claim for 
arrears of thekajama has been joined with 
it. 

The defence was that the decision in 
the former Suit No 30 of 1914 debarred 
the plaintiff from suing the defendant and 
that though plaintiff was offered the 
thekajama he improperly declined to ac- 
cept it, in respect of the years 1332-1334 
Faslis 

It was also contended that the inferior 
proprietor Pusa left lieirs to his inferior 
proprietary right. The defendant pleaded 
that the transaction of the so-called lease 
to Balkisan and Hira and that of the sub- 
leases by them to him on 1st April 1897, 
was really an out-and-out transfer in per- 
petuity. In the oral pleadings the plaintiff 
amitted that the lessees Balkisan and Hira 
have left heirs but contended that despite 
the existence of the heirs plaintiff is en- 
titled to possession of the mahal 2 as 
on the death of the lessees the possession 
of the defendant became that of a tres- 
passer. 

The lower Court held that the lease of 
1886 was a lease in perpetuity and under 
that lease all the interest of the inferior 
proprietor Pandu was conveyed by him to 
the lessees Balkisen and Hira. In short 
that the lease amounted to an out-and- 
out sale of the inferior proprietary right. 
In this view of the case the plaintiff's 
claim was dissmissed. Hence he has 
come up in appeal. 

I think the plaintiff's contention .that 
the former suit affirmed his right of re- 
entry OQ the expiry of the term of the 
lease is bound to fail. The decision of 
this Court in second appeal in the former 
litigation is just the other way. It nega- 
tived the plaintiff’s right to present pos- 
sessio.! of the village on the ground that 
when a person gets a property by escheat 
he takes it subject to the liability to 
which that property is subject. It was 
held in that ease that the term of that 
lease (meaning the lease of 1886) had not 
expired. We all know that the said lease 
oreated no definite term of years but was 
a lease for hamesha, i. e., in perpetui- 
ty. The term if at all was, therefore, one 
which entitled the lessees to hold on in 
perpetuity and if the plaintiff took the 
estate by escheat he took it subject to 
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that right of the lessees. This practical- 
ly meant that plaintiff got nothing by the 
escheat. But the plaintiff contends that 
on the proper construction of that judg- 
ment as also of the terms of the lease of 
1886, it should be held that Batten, A. J. 
G., meant to decide that plaintiff shall 
have a right of re-entry after the life- 
time of the lessees Bilkisan and Hira and 
tlfet the former suit was, therefore, pre- 
mature. I am not prepared to put such a 
construction on either the judgment in 
second appeal, or the terms of the lease- 
deed of 1886 

The learned advocate for the appellant 
contends that despite the use of the ex- 
pression hamesha karita (for ever) tl^e 
lease must in the absence of words of 
inheritance be construed as enuring for 
the lifetime of the lessees only. By no 
stretch of the rules of interpretation, 
could the operation of the perpetual term 
of lease be limited to the lifetime of the 
lessees There is absolutely no reserva- 
tion of any right of re-entry in favour of 
the lessor, in the document creating the 
lease in perpetuity. I cannot read in place 
of "hamesha karita” (for ever) the words 
" tumche jeeioman paveto ” (for your life) 
in the deed, as contended for by the ap- 
pellant’s advocate. It is wholly unneces- 
sary to further amplify the meaning of the 
word ‘ hamesha ” by inserting the words 
“from generation to generation” in a deed 
of perpetual lease which, as interpreted 
in Secretary of State v. Natabar Mang- 
raj (l), was held to be virtually a sale 
though in the garb of a lease. 

It is, however, urged that the cases of 
Lekhraj Roy v Eunhya Singh (2), Tul- 
shi Pershad Stngh v. Bamnarain Singh 
(3) and Agin Bindh Upadhya v. Mohan 
Bikram Shah (4) are authorities for the 
proposition that the lease in perpetuity 
even, is determined by the death of the 
grantee in the absence of words showing 
that a heritable estate was intended to be 
created. A careful perusal of the decision 
of their Lordships of the Privy Council 
in Lekhraj Boy v. Kunhya Singh (2) 
shows that the points for decision in that 
case were whether the grant by way of 
lease by a patta by Chunnilal to Nirput- 
jingh was to enure for the life of the 

(1) A. 1. B. 1927 Pat. 264=i6 Pat. 358. 

(2) [1877] 3 Cal. 810=4 I. A. 223=3 Suth. 

453=3 Sar. 758 (P.O.). 

(3) [1686] 12 Cal. 117=12 I. A. 205=4 Sar. 

646 (P.O.). 

(4) [1903] 30 Oal. 20=7 0. W. N. 314. 


grantee only or whether it was to enure 
so long as the interest of Chunnilal exis- 
ted. Their Lordships observe at p. 211 
(of 3 Cal.) that to ascertain what is the 
term granted by this patta, we must see 
in the first place what is the interest 
which the grantor Chunnilal had. He 
calls it a mukarrari interest, but whether 
it be a true mukarrari interest or not, it 
was evidently the intention of the parties 
that the grant should enure during term 
of his interest. If it cm be ascertained 
definitely what that term is, the rule of 
construction that a grant of an indefinite 
nature enures only for the life of the 
grantee would not apply If a grant 
be made to a man for an indefinite 
period, it enures generally speaking for 
his lifetime and passes no interest to 
his heirs, unless there are some words 
showing an intention to grant an here- 
ditary interest. That rule of construc- 
tion does not apply if the term for which 
the grant is made is fixed or can be de- 
finitely ascertained further on. It was 
held that the interest of Chunnilal al- 
though perhaps not properly a mukarrari 
must be regarded, as long as it goes on, 
as an hereditary lease, a mourusi patta, 
and that the grant by him to Niruputsingh 
must enure, therefore, during the conti- 
nuince of that interest and as there was 
no reason why it should be held to be 
limited to the life of Niruputsingh, their 
Lordships upheld the dismissal of the 
plaintiff's suit on the view that the dura- 
tion of the term is capable of being de- 
finitely ascertained by reference to the 
interest which the grantor himself has in 
the property. 

Applying the test laid down in this 
case to the facts of the present case, the 
British Government in 1860, or there- 
about made a settlement with Pandu's 
father in respect of the village in in- 
ferior proprietary rights and thus made 
him the proprietor. To this right as a 
proprietor were attached the incidents of 
alienablility and heritability as was held 
in Nilkanth Bao Udhoji v. Sambhoo 
Mall (5) by this Court. Consequently 
Pundu’s grant to Balkisan and Hira 
Patel must enure during the continu- 
ance of his interest. Then again, the 
term having been fixed in perpetuity is 
capable of being definitely ascertained 
and consequently the lease created in 
1886 could not be treated as liable to be 
^ (5) [1906] 2 N. L. B. 1. 
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determined by the death of either the 
lessor or the lessee. Thus the Privy 
Council case is authority for the prin- 
ciple, that in the absence of the words to 
the contrary a lease for a fixed term of 
years does not terminate before the ex- 
piry of the stipulated term by the mere 
fact of the death of either the lessor or 
the lessee. Cf Badrinath v Bhajan 
Lai (6) 

That such is the right scope and inter- 
pretation of their aforesaid decision was 
expressly recognized by their Lordships 
of the Privy Council in (Johtnd Lai Roy 

V Hemendra Naratn Roy (7) In Kishori 
Lai Roy v Krishna Kamini (8) it was 
pointed out by Mookerjee and Teunon, 
JJ , that 

"the truG teat to apply is, as stated by Wood, 
J., in Ai.sup V. Banks (9) to determine from 
the terms ol the grant, or from the nature of 
the tenancy whether the parties intended that 
the execution of the contract was to bo con- 
tingent upon the continued existence of both 
or either of them.” 

Applying this test also to the case be- 
fore us, the use of the words that the 
lessee shall have the right to enjoy in 
perpetuity all the rights which the lessor 
has as regards the hakka milkiyat of the 
village in its entirety, clearly points to 
the intention of the parties that personal 
considerations were not the foundation 
of the contract as in cases of principal 
and agent, master and servant, the zainin- 
dar and the dependant junior members or 
the father-in-law and son-in-law or hus- 
band and his wife in an impartible 
zamindar or Eaj The cases of Tulshi 
Per shad Singh v Ramnarain Singh (3) 
and Afjin Bindh Jjpadhya v. Mohan 
Biki am Shah (4) are easily distinguish- 
able on this ground the first being the 
case of a grant to a son-in-law of a Raja 
family and the second of a grant to wife 
who according to the usages of the Raj 
Estate were entitled to a provision for 
maintenance I may, however, remark 
here that even in Tii/s/u Per shad Singh 

V Ramnarain Singh {3) their Lordships 
of the Pi ivy Council do not lay down tho 
proposition contended for in unqualified 
terms After a review of the previous 
decisions they say that 

“ili IS established that tho words "cstomrari 
mokarran” in a patta do not per se convey an 

" (6) [1882] 5 All. 191=(1882) A. W. N. 210. 

7 [1H90J 17 Cal 686=5 Sar. 497 (P.C.). 

(8) [1910] 37 Cal. 377=5 I. C. 500=11 C. L. 

J. 401. 

/9) [1891] 68 Miss. 604. 


estate of inheritance, but they do not accept 
the decisions as esablishing that such an es~ 
tate cannot be created without the addition of 
tho other words that are mentioned (such asr 
ba farzandan or naslan or similar words 
which would signify perpetual tenure to be en- 
joyed by heirs), as the other terms of the in- 
strument, the circumstanccB under which it 
was made, or the subsequent conduct of the 
parties, might show the intention with suffi- 
cient certainty to enable tho Courts to pro- 
nounce that the grant was perpotual.” 

So construing the deed of lease in this 
suit in the light of these observations the 
only conclusion possible, even in the 
absence of express words of inheritance, is 
that the grant of 1886 was to enure for 
ever and was to clothe the lessees- and 
their transferees with the whole of the 
interest of the lessor in perpetuity and 
that there was no intention to restrict 
it to any shorter term terminable with 
the death either of the grantor or the 
grantee 

In the case of Bai Sona v. Bai Hira- 
gavri (lO) it was held that even in the 
case of a lease which stipulated that so 
long as the tenant goes on paying rent 
to the landlord, the landlord will not be 
entitled to get the demised premises 
vacated, a permanent lease is created and 
that such a lease is not put an end to by 
the death of the lessee If this is so in 
the case of a lease for no definite term, 
much more should it be so in the case of 
a permanent lease like the one before me 

On the whole the plaintiff did not get 
any additional right or cause of action 
merely because the original surviving 
lessee Balkisan died in 1924 That death 
did not add any new link to his cause of 
action. In fact no cause of action had 
or could have arisen either when the 
inferior proprietary was -said to have 
lapsed or when the co-lessee Hira Patel 
died on which facts the former suit was 
based much less did it arise on tho 
death of Balkisan, because the perpe- 
tual terra of tho lease is not liable to 
any termination by reason of the death 
of either the lessor of the lessee The 
plaintiff's suit for ejectment of the defen- 
dant was bound, therefore, to fail and the 
same has been rightly dismissed as not 
maintainable. 

Now as regards the alternative claim 
for thekajama and interest for 3 years, 
I think the plaintiff’s claim ought to 
have been decreed by the Court below. 
The respondents’ learned advocate does- 

(10) A. 1. R. 1920 Bom. 374. 
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not object to the same being decreed but 
contends that the costs of the suit in re- 
gard to that relief should not be saddled 
on him as the arrears were offered but 
improperly declined by the plaintiff. I 
think, this attitude of the plaintiff is 
very likely in view of his claim of the 
year 1914 and the present claim and the 
presistency with which he has chosen 
to tfght his cases. I, therefore, decree 
the alternative claim for thekaiama for 
3 years This claim for Es. 537-12-0, 
is. therefore, decreed. 

I do not allow anything on account of 
interest prior to the suit. But as the 
defendant who should have deposited the 
amount of arrears into Court failed 
to do so, I direct that these arrears of 
Rs. 537-12-0 should carry interest at 
eight annas per cent, per mensem from 
date of suit until liquidation The 
plaintiff’s claim for ejectment will thus 
stand dismissed with costs but the 
alternative claim for Es 537-12-0 with 
its interest from date of suit, 27th April 
1‘926, will be decreed against the defen- 
dant but without proportionate costs. 

The appeal thus substantially fails, 
but is successful only as regards a minor 
relief I, therefore, direct that the plain- 
tiff-appellant shall get his costs of this 
appeal only as regards the sura of 
Es 537-12-0 from the defendant who 
will beai his own so far as this amount 
is concerned. The appellant shall bear 
all costs of both sides in this Court so 
far as they were occasioned by his claim- 
ing the relief of ejectment 

M N /R K Order accordingly 

AIR 1929 Nagpur 27 

Kolhatkar, a j. C 

Mahadeo Kunbi — Plaintiff — Appellant. 

V. 

Babya and another — Defendants — Res- 
pondents. 

Second Appeal No. 68-B of 1927, De- 
cided on 19th April 1920, from a decree 
of Addl. Dist. 'Judge, Amraoti, D/- 9th 
December 1927, in Civil Appeal No. 168 
qf 1926. 

(a) Hindu law — Will— Legatee to get pro- 
gierty after death of testator and his wife — 
Legatee and his heirs have vested interest 
after testator’s death and are entitled to re- 
deem the mortgage by testator — Transfer of 
Property Act, S. 91. 

A IcgDitoo who has bo get the devised pro- 
perty after the deaths of the testator and his 


wife, and who sQrvives the testator, has after 
the testator’s death a vested interest in the 
property which is transmissible to his son. 'The 
legatee and his heirs are persons falling under 
S. 91 and are entitled to redeem the mortgage 
by testator under S. 91, Cl. (a) or (b) . 33 All. 
550 and 30 Cal. 460 (P.C.), Appr., 30 All. 497, 36 
Mad. 426, A. I. B. 1921 Mad. 272 and A. I. R. 
1925 Mad. 1219, Dxst. [P 20 C 1, 2] , 

(b) Hindu law — Widow’s estate — Testator 
not limiting nature of estate — Widow haa 
widow’s estate only— Decree on mortgage by 
testator against widow in absence of fraud or 
collusion is binding on reversioners. 

In the absence of any words or any expres- 
sion limiting the nature or extent of tho in- 
terest of the testator’s wife it should be pre- 
sumed that she has a Hindu widow’s estate 
during her lifetime. In absence of fraud or 
collusion, therefore, a deeree in respect to a 
mortgage executed by testator on a claim bind- 
ing on the inheritance obtained against the 
widow in possession is binding on all the suc- 
ceeding heirs, and other persons entitled tO' 
possession of the property after widow’s death. - 
9 M. I. A. 539 (P C.), 15 N. L R. 24. 30 Mad. 
3, 34 AU. 385; A. I. R 1918 P. C. 07, 37 All, 496 
and A. I. B. 1925 P. C. 249, Foil. [P 29 C 2] 

(c) Transfer of Property Act, S. 91 — Per- 
son need not have immediate right to posses- 
sion — Reversioner can redeem during 
widow’s lifetime mortgage by her husband. 

Possessing an immediate right to possession* 
and enjoyment is not essential for claiming a 
right of redemption. As such a reversionary 
heir IS entitled during the lifetime of the 
widow to redeem a mortgage made by her hus- 
band: 30 AU. 497, Piss. from. [P 29 C 1]. 

K K Gandhe — for Appellant 

M. B. Niyogi — for Respondents. 

Jud$;ment. — The material facts of tha 
case giving rise to this second appeal are 
not disputed One Bapuji Kunbi owned 
sub-division No 3 of the field S. No 666 
situated in Mauza Mangruli, Tahsil Morsi 
in the Amraoti District On 10th May 
1915, he executed a mortgage (vide Ex P. 

4 its copy) by conditional sale for Es. 200 
in respect of the said land, in favour of 
Krishnaji deceased father of defendants 1 
and 2 Balya and Eajaram On the same 
date he executed a will in favour of the 
plaintiff’s father Piraji his nephew. By 
the said will he bequeathed the aforesaid , 
land to the latter, who was to be its 
owner after the deaths of the testator and 
his wife. Bapuji died in September 1915 
while Piraji died in 1919. In 1921, de- 
fendant 2 one of the two sons and heirs 
of the mortgagee Krishnaji (who died m 
the year 1916) brought a suit upon the 
aforesaid mortgage against Bapuji's widow 
Mt. Bhiwari, obtained a foreclosure decree 
against her and took possession of the 
mortgaged property about SOth January. 
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1922 The plaintiff Mahadeo son of the 
deceased legatee Piraji was not impleaded 
as a defendant in the mortgage suit He 
has now instituted the suit leading to 
this appeal for redemption of the afore- 
said mortgage. The Sub-Judge who 
tried this suit dismissed it on the 
strength of the finding that neither 
Piraji, nor the plaintiff acquired any 
interest in the land in suit, by virtue of 
the will, as Piragi died before Mt. 
Bhiwari, and that Mt Bhiwari fully 
represented the estate in the previous 
mortgage suit. On an appeal being pre- 
ferred by the plaintiff, the Additional 
District Judge who heard it, confirmed 
the decree of the Court of first instance, 
holding that Mt. Bhiwari fully repre- 
sented the estate in the mortgage suit, 
and that the plaintiff had absolutely no 
right to redeem the mortgage, his in- 
terest in the property being similar to 
that of a reversionary heir under Hindu 
Law. 

The plaintiff has now preferred this 
second appeal, and both the adverse find- 
ings recorded by the lower appellate 
Court are assailed by him in this Court. 
It is contended on the appellant’s behalf, 
that the plaintiff, who claims in the pre- 
sent suit as the son of the legatee under 
Bapuji’s will, and not as' a reversionary 
heir under Hindu Law, has a vested 
interest in the property in suit, and that 
koonsequeutly he is entitled to redeem 
the mortgage in question, as a person 
falling under Cl. (a) or Cl. (b), S. 91, 
T. P. Act ; while, on the other hand, it 
'is argued for the respondents that the 
rposition of the plaintiff's father, Piraji 
under the will is not better than that 
of a reversionary heir under Hindu Law, 
that, as a person having a mere chance 
•of succession, he cannot claim to possess 
the interest contemplated by either of 
the two Cls. (a) and (b), S 91, of the 
aforesaid Act, and that the plaintiff has 
consequently no right to redeem the 
property in question On giving due 
consideration to the arguments addressed 
by the learned counsel of the contending 
^parties, it seems to me that the interest 
claimed by the plaintiff on the strength 
of the will stands on a much higher foot- 
ing than that of a reversionary heir, that 
his case faHs under either Cl. (a) or Cl. 
(b), 8. 91, T. P. Act, and that, there- 
fore, he would be entitled to claim the 
-right to redeem the property in suit, 
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provided his claim is not otherwise 
barred. It is an undisputed fact that 
the legatee Piraji survived the testator 
Bapuji. It follows from this fact that 
on the latter’s death the former got a 
vested interest in the property bequeathed 
to him aud that such an interest was 
transmissible to his heirs and assignees. 
It did not lack in certainty and cannot 
consequently be called a contingent or 
uncertain interest whioh may or may not 
have any legal operation. Looked at 
from this standpoint, the legatee's inter- 
est whioh the plaintiff inherited from his 
father Firagi stands on a much higher 
footing than the uncertain and contin- 
gent interest of a reversionary heir hav- 
ing a mere chance of succession, and 
which is in view of Cl. (a), S. 6, T. P. 
Act not a fit subject of legal transfer. 
The very fact of the character of the 
former as a vested interest differentiates 
it from the latter. It has been affirmed 
in Bilaso v. Munm Lai (l) that a legatee 
who has to get the devised property after 
the deaths of the testator, and his wife, 
and who survives the testato. has after 
the testator’s death a vested interest in 
the property which is transmissible to 
his son 

The same principle has been given 
effect to in Bhagahati Barmanya 
V. Kali Chcran Singh (2) in which on 
the death of the testator's mother and 
wife the property was to pass to his 
sister’s sons. It was held that the 
sister’s sons who were living at the 
testator’s death had a vested interest, 
though their possession and enjoyment 
of the property was postponed till the 
deaths of the, testator’s mother 'and 
widow. The oases of Bam Chandar v 
Kallu (3), Narayana Kutti Goundaa v. 
Pechiammal (4), Narayanasami Naicker 
V. Periasamy Odayar (6) and Kanda- 
swami Nayakkar v. Venkata Beddiar, 
A. I. B. 1925 Mad 1219 at p. 1221. 
relied on by the respondent's learned 
counsel do not help him in any way, as 
they are all cases of reversioners. On the 
other hand, there are some observations 

(1) [1911] 33 All. 650=11 1. C. 516=8 A.L.J- 
577. 

(2) [1911] 38 Gal. 468=10 I. C. 641=86 I. A. 
54 (P. C.). 

(3) [1908] 80 All. 497=5 A. L. J. 681=(1908) 
A. W. N. 225. 

(4) [1912] 86 Mad. 426=22 M. L. J. 364=16 
1. 0. 206=(1912) M. W. N. 858. 

(5) A. 1. B. 1931 Mad. 272-44 Mad. 951. 
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in the judgments oE Sundara Aiyar, J. in 
Narayana Kutti Goundan v. Pechiammal 
(4) and of Bamesami J., in Narayanasami 
Naicker v. Periasamy Odayar (5) in sup- 
port of the proposition that under certain 
circumstances even a reversioner may be 
entitled to redeem, during the lifetime 
of the widow. There is no condition in 
the will in question, that Piraji would 
get the property in suit if he survived 
the testator's widow. In the absence of 
sucft a condition he would have a vested 
interest in the property immediately on 
the testator’s death and such interest 
being transmissible legally passed to his 
son and heir, namely, the plaintiff. For 
the foregoing reasons such an Interest 
would entitle the plaintiff to claim the 
right of redemption as a person falling 
under either Cl. (a) or Cl (b), S 91, T. P. 
Act. It IS not necessary for the asser- 
tion of such a right that he should have 
a present right to possession and enjoy- 
ment. Even though the present right to 
possession and enjoyment cannot be 
claimed by persons falling under Cls. (c), 
(f) and (g), S 91, all of them have the 
right to institute a suit for redemption 
under the said section It is quite plain, 
therefore, that possessing a present right 
to possession and enjoyment is not essen- 
tial for claiming a right of redemption. 

I am, therefore, unable to accept the 
reasoning adopted by the learned Judges 
who decided the case of Bam Chandar v. 
Kallu (3) for holding that a reversionary 
heir is not entitled during the lifetime 
of the widow to redeem a mortgage made 
by the husband. Irrespective of the ques- 
tion of owning a present right to posses- 
sion the person falling under any of the 
seven clauses of S. 91 is entitled to in- 
stitute a suit for redemption, and it has 
been already observed that the plaintiff 
is a person falling under either Cl. (a) or 
Cl. (b) of the said section, and is as such 
entitled to redeem a mortgage made by 
the testator. As an abstract proposition 
of law, this conclusion is quite correct, 
but it cannot for reasons to be stated 
hereafter, be availed of by the appellant 
under the peculiar circumstances of the 
present case. 

This brings me to the second question 
involved in this appeal, lb is whether 
the interest poBsess^ by the testator's 
widow is a mere life-estate or a Hindu 
widow's estate. If the former, the testa- 
tor's widow would not be able to repre- 


sent the full estate left by her husband, 
in an action brought by the mortgagee' 
upon a mortgage executed by the testator,, 
while, if the latter, she would represent 
the full estate in such an action, and the 
decree passed against her would bind the^ 
whole estate including the vested interest 
of the plaintiff. On a careful scrutiny of' 
the will (vide Ex, P-3) I find that there 
are no words restricting or circumscrib- 
ing the scope or extent of the interest, 
which the testator's widow would ordi- 
narily own during her lifetime under 
Hindu law. The testator has mentioned 
himself and his wife in one and the same 
sentence as persons entitled to full enjoy- 
ment of the property during their lifetime. 
In the absence of any words or any ex- 
X^ressioQ limiting the nature or extent of 
the interest of the testator’s wife, it 
would be presumed that Mt.Bhiwari had 
a Hindu widow’s estate during her life- 
time in respect of the property left by 
her husband. Now it is an established 
proposition of law that in absence of fraud 
or collusion a decree on a claim binding 
on the inheritance, obtained against the 
widow in possession, is binding on all 
the succeeding heirs and other persons 
entitled to possession of the property after 
the widow’s death : vide, Eatama Nat- 
chiar V. Bajah of Shivagunga (6) and 
Ganpatrao v. Laxmi Bai (7) and that in 
such a suit the widow represents the full 
estate inclusive of the interests of the said 
persons vide Subbammal v. Avudiyammal 
(8), Gur Nanak Prashad v. Jai Narain 
Lai (9), Bisal Singh v. Balwant Singh 

(10), Bisat Singh v Balwant Singh (11) 
and Vaitkiahnga Mudaliar v. Srirangath 
Anni (12). 

I hold, therefore, that the test* 
ator's widow has a Hindu widow’s' 
estate during her lifetime in respect of 
the property left by her husband, that im 
the previous mortgage suit she fully re- 
presented the whole estate including the^ 
plaintiff’s vested interest in the field in 
suit, and that in absence of any sugges- 

(6) [1862J 9 M. I. A. 539=2 W. R. 31=1 
Suthei 520=2 Sar. 25 (P.O.). 

S [1910] 15 N. L. R. 24=43 I. 0. 64. 

[1907] 30 Mad. 8. 

(9) [1912] 34 All. 385=14 I. C. 814=9 A. L. J. 
375 

(10) A. i. B. 1918 P. 0. 87=10 All. 693=15 
I. A. 168 (P.C.). 

(11) [1916] 87 All, 496=30 I. 0. 657=13 A. L. 
3 . 594. 

(12) A. I. B. 1935 P. 0. 349=48 M»d. 883=63: 
I. A. 333 (P.O.). 
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tion of fraud or collusion in respect of the 
decree passed in that suit, the foreclosure 
decree obtained therein is binding on the 
plaintiff and this fact bars the plaintiff’s 
suit for redemption. 

The result is that the appeal of the 
plaintiff fails, and is in consequence dis- 
missed with costs 

Counsel’s fee will be Rs. 30. 

A L /r K. Appeal dismissed. 
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Kotval, a J C. 

Kaluram and another — Plaintiffs — Ap- 
pellants. 

V. 

Mohan Singh — Defendant — Respon- 
dent. 

Second Appeal No. 518 of 1925, Decided 
on 20th June 1927, from decree of Dist 
Judge, Hoshangabad, D/- 28th July 1925 

C. P. Tenancy Act (1920), S. 6 — S. 6 does 
not validate mortgage which is voidable 
under Tenancy Act (1898), S. 41 (7). 

Section 6 applies only to mortgages cfEected 
after the date of its coming into force. It docs 
not do away with ths voidability under Cl. (7), 
S. 41 (Tenancy Act of 1608), attached to mort- 
gages executed in contravention of that sec- 
tion. [P 90 C 2] 

M. B Pathak and S A. Ghadgay — for 
Appellants 

N. G. Bose — for Respondent. 

Judgment — The plaintiffs, who are 

mortgagees of an absolute occupincy hold- 
ing and other property, sued the tenant 
and the landlord for foreclosure of the 
mortgage The landlord was not a neces- 
sary party to the suit on the mortgage as 
he claimed to be in possession by a para- 
mount title and pleaded that he was not 
bound by the mortgage in favour of the 
plaintiffs appellants. However, the plain- 
tiffs chose to proceed against him and 
sought and obtained a decision in the* trial 
Court as to their mutual rights. Under 
these circumstances it would be too late 
to urge that the landlord should have been 
discharged from the suit, and the plaint- 
iffs and the landlord here express their 
willingness to accept adjudication of their 
mutual rights in this suit 

The lower appellate Court has refused 
to pass a decree for foreclosure of the ab- 
solute occupancy holding and has dis- 
missed the suit against the landlord. A 
decree has been passed against the tenant 
for foreclosure of property other than the 


holding included in the mortgage. The 
position as between the plaintiffs^ appel- 
lants who are the mortgagees and defen- 
dant respondent 1, the landlord, is this. 
The plaintiffs hold a mortgage of an ab- 
solute occupancy holding executed by the 
tenant in 1919 before the new Tenancy 
Act came into force. The landlord is in 
possession under a surrender deed exe- 
cuted in 1924 after that Act came into 
force. The plaintiffs contend that the 
landlord is bound by the mortgage and 
unless he redeems the mortgage that hold- 
ing should be foreclosed. The plaintiffs 
have therefore to prove that their morb- 
gage is enforceable -against the landlord. 
The mortgage to which S. 41, Tenancy 
Act of 1898 applied, was effected without 
notice under Cl (4) of that section, and 
was admittedly, voidable at his instance. 
It is difficult to see how the plaintiffs 
can seek to enforce such a mortgage against 
the landlord in possession under a bona 
fide surrender 

The contention that S. 6, Tenancy Act 
of 1920, renders the mortgage binding on 
the landlord is untenable The section 
obviously applies only to mortgages 
effected after the date of its coming into 
force It does nob do away with (he void’ 
ability under Cl (7), S 41, Tenancy Act 
of 1898, attached to mortgages executed 
in contravention of that section It is 
not shown that the landlord’s right or 
option to avoid the mortgage had ceased 
to exist or to be exercisable at the date of 
the suit 

The appeal fails and rs dismissed with 
costs 

A L /r K Appeal dismissed 

iS: ‘^5: A. I. R. 1929 Nagpur 30 (2) 
Full Bench 

Findlay, J C , and Kinkhede and 
Ghulam Mohiqddin, A. J. Cs 

Ahas Ali — Applicant. 

V. 

Kodhusao — Non- Applicant. 

Civil Revn No. 15 of 1928, Decided on 
22nd September 1928, from order of Small 
Cause (Dourb Judge, Nagpur, D/- 13th 
December 1927 

Transfer of Property Act, S. 54 — 
Contract of lalo— Vendee paying earnest 
money or part payment ai would be akin 
to earneit money — Contract falling through 
for vendee’f default — Vendee can recover 
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D«ither earneit money nor such pert pay- 
ment — Vendor end Purchaser — Contract Act 
5 . 74 . 

If A agrees bo eell a property to B aad ear- 
nest mouey or an advance payment of part of 
the purchase money (if such part payment was 
-of such proportion of the purchase money as 
would be deemed to be a security for the due 
fulfilment of the contract) is paid to A, and if 
B subsequently commits a breach of the con- 
tract, B IB not entitled to recover from A either 
the advance payment or the earnest money in 
-qufstion . 12 N. L. R, 177 , A. I. R. 1925 Nag. 
103, not Approved ; A. I. R. 1922 Nag. 104, 
Appr, A. I. R. 1926 P. C. 1, Foil. 41 All. 324 ; 
-39 Mad. 170 ; 24 C.W,N. 967 and A. I. R. 1927 
*Cal, 964, Rel. on. [P 32 G 1] 

A. V. for Applicant 

B. N. Padhey — for Non-Applicant. 

Order of Reference 

Findlay, J. C — The plaintiffs’ suit for 
damages in respect of non-performance of 
tL contract of sale has been dismissed by 
the Judge of the lower Court There was 
admittedly an agreement by the defen- 
'dant’s mother and natural guardian, Mt. 
Tulsabai, to sell the house in suit for 
Rs, 4,500 to the present applicants. Ad- 
mittedly also Rs 500 was paid as earnest 
money. 

The first question for decision is who 
is responsible for the breach of the con- 
tract. This question depends on whether 
the plaintiffs’ allegation that a condition 
precedent to the forfeiture of the contract 
was that the defendant’s mother should 
apply to the Court to be formally ap- 
pointed as guardian of the minor, is true 
or not. On this point, after considering 
the evidence, I find myself in full agree- 
ment with the finding of fact arrived at 
by the Judge of the Small Cause Court. 
It is true that the plaintiffs have pro- 
ducei several witnesses who alleged the 
contrary, but their evidence strikes me 
as interested and unreliable when they 
were taken into details, e. g , regarding 
i;he presence or not of Mt. Tulsabai's 
mukhtyar, or regarding there having been 
any talk about a receipt being wanted or 
not, the witnesses are discrepant. To my 
mind, it seams grossly unlikely that, ia a 
contract of sale of this sort where an 
amount of Rs. 4,500 was in question and 
where Rs. 500 was paid, a receipt would 
not have been insisted on, particularly in 
view of the fact that the contract was not 
to be completed until two months later. 
There seems ever^ reason to suppose that 
the defendant's allegation in this con- 
nexion is correct and that the plaintiffs 


have refrained from producing the receipt 
as it would be unfavourable to themselves 
Over and beyond this, if there had been 
a definite agreement between the parties 
that Tulsabai had to get herself appointed 
formally as guardian by the Court, I am 
strongly of opinion that the plaintiffs 
would have insisted on this condition 
having been reduced to writing. 

There are other ciroumstances which 
go to show that the plaintiffs have not 
played a straight game in the present 
case. The agreement took place on 17th 
October 1925 and the documentary evi- 
dence on the plaintiffs’ part showing that 
they insisted on Mt. Tulsabai being ap- 
pointed by the Court as the guardian of 
the minor occurs in Ex. P-2, dated 20th 
December 1926, in reply to the defen- 
dant’s notice (P-1), dateii the 14th idem. 
It seems to me that the plaintiffs, for 
reasons best known to themselves, failed 
to complete the contract and seized the 
opportunity of the. defendant having 
effected a sale bo another party to claim 
back their earnest money on the pretext 
mentioned I am, therefore, so far in 
agreement with the lower Court’s judg- 
ment 

It htas, however, been urged before me 
that, in any event, the plaintiffs were 
entitled to recover their earnest money, 
and the decision of Hallifax, A. J. C., in 
Lachhmi hlarayan v. Damodardas (l), 
has been relied on in this connexion. 
That decision, although one by a Single 
Judge, dissented from the decision of 
Drake-Brockman, J. C , in Mangal Lai 
v. Mt. Nanni (2), and this breach of 
rule No. 3 of the Rules of Practice of 
this Court was apparently justified in 
the learned Additional Judicial Com- 
missioner’s opinion by the fact that 
Drake-Brockman, J. C-, in Manga Lai v. 
Mt Nanni (2), overlooked the Bench 
decision in Baliabhdas y. Paikaji (3), 
I may pcjint out, however, that, in the 
last quoted case, the assumption was 
that there was a stipulation in the 
contract that the part payment or 
earnest money should be forfeited if the 
purchaser made 'default. lu the present 
case, there has been no proof that there 
was any express agreement as regards the 
forfeiture of the earnest money, and the 
question which remains for consideration 

(1) A. I. R. 1925 Nag, 103=20 N. L. R. 192. 

(2) A. I. R. 1922 Nag. 104=19 N. L. R. 131. 

(3) [1916] 12 N. L. R. 177=38 I. 0. 915. 
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may be stated as follows. If A agrees to the forfeiture on equitable principles. lo 


sell a property to B and earnest money 
or an advance payment of part of the 
purchase-money is paid to A and if B 
subsequently commits a breach of the 
contract, is B entitled to recover from A 
the advance payment or earnest money in 
question? As I have pointed out, the 
decisions in Mangal Lai v. Mt. Nanni 
(2) and Lachhmi Narayan v. Damodar- 
das (l), quoted above, are conflicting 
on the point. Moreover, in view of the 
decision of their Lordships of the Privy 
Council in a case, so far not, to my 
knowledge, officially reported, viz.. Privy 
Council Appeal No. 80 of 1923, from 
Allahabad Appeal No. 44 of 1921, it would 
appear that their Lordships held that 
earnest money is liable to be forfeited 
when a transaction falls through by reason 
of the fault or failure of the vendee. This 
decision, in turn, gives rise to some doubt 
as to whether the old Bench decision of 
this Court in Ballabhdaa v. Paikaji (3), 
quoted above, requires re-consideration. 

I accordingly refer the above question 
to a Full Bench consisting of Judicial 
Commissioner, 2nd Additional Judicial 
Commissioner and 3rd Additional Judi- 
cial Commissioner. 

Opinion 

Findlay, J. C . — The question referred 
for the consideration of this Full Bench 
is as follows : 

" If A agrees to sell a property to B and 
earnest money or an advance payment of part 
of the purchase-money is paid to and if B 
subsequently commits a br3ach of the con- 
tract is B entitled to recover from A^ the ad- 
vance payment or earnest money in question^" 

It will be convenient to consider first 
the question of earnest money simpliciter, 
leaving out of account the item of an 
advance payment of part of the purchase- 
money, regarding which it is possible 
that different -legal incidents might arise. 

This particular matter was considered 
at great length by Batten and Stanyon, 
A. J. Gs., in Ballabhdaa v. Paikaji (3). 
It is unnecessary to repeat at length the 
reasoning of the learned Additional Judi- 
cial Commissioners in that judgment. It 
will suffice to say that the Additional 
Judicial Commissioners were of opinion 
that such earnest money or a part pay- 
ment in advance of the purchase-money 
made under a stipulation that it shall be 
forfeited if the purchaser makes default 
is governed by S. 74, Contract Act, and 
gives the Courts discretion to deal^ with 


coming to this decision they did, the 
learned Additional Judicial Commis- 
sioners accepted the opinion of Sankaran 
Nair, J., in Natesa Iyer v, Appavu Pada* 
yachi (4), as opposed to that of Wallis, J. 
The matter next came before a Judge of 
this Court in Mangal Lai v. Mt Nanni 
(2). In that case, Drake- Brockman, J.G.^ 
dealt with the matter somewhat cursorily 
and came to the conclusion that a deposit 
or earnest money of the kind under con- 
sideration can be retained by the vendor 
where a contract goes off owing to a 
default of the purchaser. Hallifax, A.J.G-, 
in Lachhmi Narayan v. Damodardas (l), 
again considered the question and accepted 
the view of the Bench decision in Balia- 
hhdas V. Paikaji (3) Meanwhile, how- 
ever, their Lordships of the Privy Council 
have had the same question before them^ 
in Ghiranjit Singh v. Har Sivarap (5). 
from a decision of the Allahabad High 
Court Their Lordships, it is true, have- 
not dealt with the matter at any great- 
length, but this appears to be, in my 
opinion, because they considered the point- 
at issue a perfectly clear one' which re- 
quired no detailed discussioi:. The ap* 
peal was decided practically on the fol- 
lowing statement of the law applicable^ 
in the opinion of their Lordships : 

"Earaesb money ia part of the purchase 
pries when the transaction goes forward it is 
forfeited when the transaction falls through, 
by reason of the fault or failure of the vendee.” 

The application of this principle to the^ 
question before us settles the case in my 
opinion. It need hardly be said inci- 
dentally that, in the question we have- 
before us, we assume that it is immova- 
ble property which has been agreed to be^ 
sold It has been urged by the pleader 
for the applicants that their Lordships' 
decision on this question must be regarded 
as a^ mere obiter dictum. I am wholly^ 
unable to see any ground whatever for 
this suggestion. Very obviously, the mat- 
ter in question formed the crux of the* 
appeal and the mere brevity of their Lord- 
ship’s judgment on the question at issu^ 
cannot, in any way, justify the assump* 
tion that their Lordships had not given 
full consideration to the question in- 
volved. It would be utterly unreasonable 
to assume that, when their Lordships 
issued the dictum in question, they had 

(4) [1909] 89 Mad. 375a9 T.O, 941^90 M.L.7. 

230. 

(5) A. I. B. 1936 P. C. 1. 
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not in mind the fact o{ the existence of Muhammad Shafi (6), Natesa Aiyer v. 
the Indian Contract Act and the fact that Appavu Padayachi (6), Atul Chandra 
provisiooB like Ss. 63, 64, 73 and74ther0- Kundu v. Sarat Chandra Lala {7) and 
of are on the Statute Book. I find it im- Nadiar Chand v. Satis Chandra (8). 
possible to assume that their Lordships For my own part, it seems to me that 
were not laying down a general propo- ex natura rei earnest money, which is not 
Bition of law on the point involved It in essentials, a penalty bub is a mere 
has even been suggested that their Lord- security for the due fulfilment of an agree- 
ships, in deciding the question, were, at ment, is excluded from the operation oi 
the time, dealing with a decision of the provisions like Ss. 63 and 64, Contracl 
ASlababad High Court, which has been in Act. Similarly, it seems to me that ee 
the habit of taking the view followed by regards S. 74, earnest money as such can- 
Drake-Brockman, J. 0., in Mangal Lai v. nob be, by any stretch of reasoning re- 
Mt. Nanhi (2), quoted above, and that garded as a sum named in the contract to 
their decision might have been different be paid ia case of breioh, nor can it equally 
had they been dealing with a case from be properly described as a stipulation by 
certain other High Courts which have way of penalty. The reasoning of White 
taken, in the past, the contrary view. I C. J , and of Miller, J., in Natesa Aiyar 
find it utterly impossible to make any v. Appavu Padayachi (6), quoted above 
such assumption which would involve the has my respectful concurrence in this 
absurdity that their Lordships assumed connexion. 

that the incidents of the law of contract The present case is thus not in my 
would differ on a matter like this as bet- opinion, one as has been argued by the 
ween different High Courts. In the pleader for the applioants, in which the 
circumstances, it seems to me clear that Act lays down a rule specifically 

this Court, in view of the decision of applicable to the case we have considered, 
their Lordships, is bound to answer the Had that been so, I should ha^e agreed 
question referred to the Full Bench in the that the law applicable would have bean 
negative ; in other words, my answer to the specific provision of the Contract Act 
the said question would be as follows : in question on the general principle that 

"If A agrees to sell a property bo B and ear- I'll® ©Bsence of a Code is to be exhaustive 
nesb money is paid to A, and if B subsefiuontly matters in respect of which it de- 

commits a breach of the contract, B is nob dares the law, but, I have already 
entitled^ ho recover from A the said earnest indicated, the Contract Act is confessedly 

exhaustive on the incidents of the law 

I desire, however, to add that, with all of contract applicable in this country, 
respect, I am unable to accept the view It has been suggested that one of the 
enunciated by Batten and Stanyon, A. J. objects of the Contract Act was to exclude 
Cs.. and by Hallifax, A, J. C., in the from Indian law the intricacies thereof 
Nagpur Laiu Report bases quoted above, with reference to penalties, liquidated 
I am unable to aocepb the position that damages and the like, bub had the inben- 
the Contract Act is exhaustive as regards tion of the legislature been to include in 
the law of contract. As the v^ry preain- sections like 63 and 64 of the said Act 
ble to the said Act shows, the said piece the item of earnest money, I should cer- 
of legislation only proposes ta codify a tainly have expected specific mention of 
certain part of the law referring to con- the same to have been made. I would 
tracts, and the second part of S. 1 of the therefore, answer the question as regards 
Act expressly exempts usages of customs earnest money as stated above and that 
of trade from being affected by the provi- as a matter of fact, suffices for the purpo- 
siouB of the Act, That payment of earnest ses of the decision of Civil Bevision No 15 
money is a custom or usage of trade in of 1928. 

India as well as in England cannot be When I turn to the question of whether 
deni^ and it, normally, is paid under an the same reply should be given on the 
implied agreement with the vendee that reference as re gards an advance navmenl; 

the contract is broken, the vendor is (5) [I9i9j 41 All. 824—60 1. C. 918:^17 A~ir 
entitled to retain the said amount, where- _ __ 

as, if the contract i 
money is credited 
price : of. Muhan 
1929 N/5 


I fulfilled, the earnest 
IS part payment of the 
mad Habib-Ullah v. 


-----J IVL. XJ, 

I. 0. 462=(1()13) M. W. N. 341 (r.B.). 
7) [1920] 94 0. W. N. 967=59 I. 0. 915. 
,8) A. I. B, 1927 Cal. 964=55 Cal. 638. 
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of pj.rti of the paroha.9e-inoaey, I fial it 
impossible to frame, in oategorical terms, 
a specific answer in the affirmative or in 
the negative for the simple reason that, 
even uader English Law, forfeiture of the 
entire advance payment is not invariable 
when such payment is considerable in 
amount. My answer to this part of the 
reference would also be in the negative, 
if such part payment was of such propor- 
tion of the purchase-money and of such a 
'nature generally as would enable the 
Court to regard it as akin or analogous to 
earnest money, i. e , if the part payment 
had been made mainly as a security for 
the due fulfilment of the contract. 

It has been suggested in the present 
case that the proportion of earnest money 
was unduly high. This is a matter which 
hardly arises on the reference, but as it 
has been argued before the Full Bench, 
1 desire to record my opinion that the 
amount of Bs. 500, conning only to l/9th 
of the total price agreed upon, is not so 
high as to justify any assumption that 
the payment in question was not both 
nominally and in reality one of earnest 
money pure •and simple. I accordingly 
would answer the reference as stated 
above. 

Kinkhede, A J C — I concur with 
the learned Judicial Commissioner in the 
opinion recorded by him I have nothing 
to add. 

Mohiuddin, A. J. C. — I concur. 

S.N /r.K. Reference answered. 
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Findlay, J. C., and Pbidbaux, A. J C. 

Hi . Dhannabai Johri — Decree-holder 
— Appellant. 

V 

Keshrichand Johri and another — 
Judgment-debtors — Respondents 
First Appeal No. 97 of 1927, Decided 
on 14th July 1928, from decree of Addl. 
Dist. Judge, Nagpur, D/- 30th April 
1927. in Execution Case No. 23 of 1919. 

Civil P. C., S. 132 — Suit for parlnerihip 
aecouDlf compromiied deciding S entitled 
to three ennes ehare, but agreeing to an- 
other member to menage buaineai — Decree 
ordering in terma of com prom ia 9, S to be 
entitled to that ahare— o not appealing 
againit decree, nor applying for Iti review 
— 8 seeking enecntion of decree and praying 
alternately to amend decree if it- ba not in 
terms of compromiss^DsereB wai in terms 
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of compromise, merely declaratory and in- 
capable of execution — Even if it were not in 
terms of compromise, it could not be am- 
ended, so as to make it capable of execution, 
as time for same had passed by — Decree — 
Executability. 

Under a oompromise terminating a suit for 
partnership accounts, a parson, was held 
to ba entitled to a three annas share in the 
partnership' and it was further agreed that 
another sharer should transact all the busi- 
ness of the firm, balance the accounts and 
render them whan asked. In the decree that 
followed it was ordered and declared in 
terms of compromise that S was entitled to 
three annas share in the property belonging 
to the firm. S sought to execute the decree 
praying that he should ba put in joint posses- 
sion of his share and if the decree were con- 
sidered as not embodying terms of contract it 
should ba amended under 5. 152. No appeal 
against the decraa wae filed, nor any applica- 
tion for review made within time . 

Held : that the decree was only declaratory 
and was also in accordance with the terms of 
the compromise. It could not, therefore, be 
executed as sought for. [P 35 G 2] 

Held further that even supposing that the 
decree was faulty as not being according to 
terms of the compromise, it could not now be 
amended, as time for such amendment as to 
make it capable of execution bad passed by : 
21C.W.N. 835; A.I.R. 1928 Aop. 173. 

A. 7. R. 1927 P. C. 201 and A. I. R. 1922 
Oudh 150, Diet. [P 36 C 1, 2] 

H. S. Gour, R N. Padhye and O. S. 
Brahmarakshas — for Appellant. 

V. V, Bose— for Respondents. 

Judgment. — In Civil Suit No. 23 of 
1919 in the Court of the Additional Dis- 
trict Judge, Nagpur, the appellant Mt 
Dhannabai sued the respondent Keshri- 
ohand and one Manmal, now represented 
by bis widow Manabai, for partnership 
accounts and for the recovery of certain 
profits as well for division, by metes and 
bounds, and possession of the plairltiff’s 
alleged share in the immovable property 
concerned, as well as for the recovery of 
ornainents specified in Sch G. After 
the case had reached the evidence stage, 
a compromise was arrived at ; the terms 
of the oompromise are on record. Under 
it, the present appellant was held to be 
entitled to a three annas share, ' defen- 
dant 1 to a seven anna share and defen- 
dant 2 to six anna share. It was 
further agreed, that defendant 1 
should transact all the business of the 
firm, balance the accounts and render 
them when asked, other terms as to the 
amount of money, the plaintiff and 
defendant 2 might spend for the con- 
struction of a temple and of a bunga- 
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low, were also iooluded, as well as vari- 
ous misoellaneouB matters which it is 
UQueoessary to specify here. The decree 
passed ia the case by the Additional Dis- 
trict; Judge cannot be described as a 
peculiarly clear or lucid one. It is in 
these terms : 

" lb IS ordered and declared in terms of 
Gompromisa that the plaintiff is entitled to 
three annas share only in the moveable and 
^movable property belonging to the firm of 
Bamkaran Hiralal noted on reverse and her 
claim for ornaments ia dismissed as fufly 
satisfied out of Court.” 

Farther, orders were passed in the 
decree as to costs in accordance with the 
terms of the compromise. 

The present appellant attempted to 
execute this decree in the lower Court, 
and the Additional District Judge, who 
was not the same officer as the one who 
had passed the decree in the suit, held 
that the application for execution did not 
lie. The main prayer in the execution 
was that the decree-holder should be 
put in joint possession of her share, that 
the profits should be ascertained and her 
share thereof credited to her in respect 
of the period ending in Dewali 1925, and 
that these profits and other items should 
be paid to her. The application for exe- 
cution was opposed on the ground that 
merely a declaratory decree had been 
passed which was incapable of execution, 
and the Additional District Judge upheld 
this contention and dismissed the execu- 
tion application. 

The appellant has now come up to this 
Court on appeal, and in this connexion 
our attention has been drawn to the fact 
that the appellant prayed in the lower 
Court that, if the decree wore considered 
as not embodying the terms of the com- 
promise, it should be amended under 
S. 152, Civil F C.' We may at once say 
that the terms of the compromise were 
not overlucid and that it remains a 
matter of some difficulty as to whether 
the intention of the parties was that the 
appellant should be put in formal joint 
possession of the share she was held to 
be entitled to. As we, however, read the 
Compromise, particularly in connexion 
with the pleadings of the respective par- 
ties in the suit, it seems to us clear that 
the defendants did not dispute the plain- 
tiff’s right to a 3 anna share. Their 
main and reasonable objection was that 
it was desirable that defendant 1 should 
remain in sole charge of the busi- 
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ness, and it seems to us that, rightly or 
wrongly, this was also the intention of 
the Additional District Judge in the form 
of the decree he drew up. It has been 
argued before us that the words ** in 
terms of compromise,” which occur in 
the decree, necessarily mean that the 
present appellant is entitled to claim in 
execution the various items of profits and 
the like, which were specifically referred 
to in the compromise, as well as the 
formal joint possession of the 3 anna 
share. We are, however, unable to ac- 
cept this proposition. To our mind, it 
is clear that only a declaratory decree 
was passed affirming the fact that the 
appellant was entitled to a 3 anna share 
only in the estate and business and to 
the incidents that followed therefrom 
From this point of view, therefore, we 
agree with the Additional District Judge 
that the decree is not one capable of ex- 
ecution in the way in which the appel- 
lant now seems to enforce it. 

We have been referred, in this connex- 
ion, to the decision in Jayanuddtn 
Khan v. Jamtruddtn Sarkar (1) and we 
are in full accord with the proposition 
laid down in that ruling. The proposi- 
tion was to the effect that, in the case 
of a compromise decree, in order to pro- 
perly understand and give effect to it, 
the Court is entitled to look behind the 
decree, so to speak, and consider the 
terms of the compromise. That case, 
however, was of a very different nature 
from the present one There the decree 
contained the amounts to be repaid by 
the respective defendants in instalments, 
but it omitted to include another con- 
dition relating to the whole amount be- 
coming due in default of a single kist. 
The decision of Prideaux and Kinkhede, 
A J. Gs., in Naraindas Bhagwanji & Co. 
V Kalyanji Mawaji & Co (2) merely 
laid down that the terms of an award 
of a private arbitrator, or, of .an adjust- 
ment, if susceptible, in every detail, to 
an effective order in the nature of speci- 
fic performance, can be given effect to 
in the Court’s decree, even if the original 
suit was merely declaratory , in nature. 

Our attention has also been drawn to 
the decision of their Lordships of the 
Privy Council in Medhi AH Khan v. 
Ohanshtam Singh (3) and it has been 

^1) [1917] 21 0. W. N. 815=87 I. 0 916. 

I 2). A. 1. B. 1921 Nag. 173=24 N. L. R. '55. 

18) A. I. B. mr P. 0. 204. 
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urged ou behalf of the appellant that the 
case in question was closely analogous 
to the j present one. The decision of their 
Lordships was that where a compromise 
completely disposes of a suit and the 
terms agreed upon are such as to be sus- 
ceptible of specific performance being 
granted, no party to such compromise 
can refuse to be bound by its terms and 
to escape from his obligations thereunder. 

Their Lordships further held that, 
under 0. 23, R. 2, Civil P C the Court was 
competent to record the compromise and 
to pass a decree in accordance therewith 
If the terms of the compromise in the 
case quoted be, however, examined 
it will be seen that they wore pecu- 
liarly specific and of a kind -which 
could at once be effectively enforced under 
a decree. We have been referred to a very 
similar decision of Lyle, A J C of the 
Oudh Judicial Commissioner’s Court in 
Bisheshar Singh v. Mohammad Yasm (4). 
We do not, however, think that the cir- 
cumstances of the present case bring it 
within the purview of the ruling of their 
Lordships of the Privy Council quoted 
■above As we read the compromise, it 
jwas intended to be merely one declaring 
the rights and shares of the different 
parties to the suit in the property, and 
there are various items in the compromise 
which, on the face of them, would be in- 
capable of execution owing to the some- 
what vague and general terms which are 
used in the deed in question Even how- 
ever, if the position were otherwise and 
if we were to grant for the time being 
that the decree was a wrong or imperfect 
one and did not give effect to the inten- 
tion of the parties, we are of opinion 
that the appellant has already lost her 
remedy If she were not satisfied with 
the terms of the decree as passed, she 
had a remedy by appeal under 0 43, R 1 
(m), Civil P C. and it is possible that 
the appellate Court'might have been able 
to extract, from the compromise, certain 
of its specific terms capable of execution. 
No such appeal was filed and similarly an 
application for review under 0. 47, R 2, 
Civil P C , no longer lies. Equally so, 
it seems to us impossible to hold that, 
assuming, for the time being, the decree 
to be a faulty one, it can now be correc- 
ted under S. 152, Civil P C. It is im- 
possible, \)y any stretch of reasoning to 
hold that the Additional District Judge, 

(4) A. 1. K. 19^^ Oudb 150=35 Q.C. 53. 
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in the terms of the decree merely made 
a clerical or arithmetical mistake, or an 
accidential slip or omission. It is per- 
fectly obvious, on the contrary, that he 
deliberately drew up a declaratory decree 
stating what the plaintiff's rights were 
under the compromise, and, as we have 
already said, we do not see any reason to 
suppose that the Additional District 
Judge was wrong in so interpreting the 
compromise in question. Indeed we are 
prepared to go further and to aflirm that 
the attempt of the present appellant to 
execute the decree in the way she desires 
to, would, in reality, amount to an effort 
to go behind the compromise and to give 
her a right to meddle directly in the 
management of the estate, a right which 
was expressly denied her by the terms of 
Cl. (b) of the CQmpromise Even, how- 
ever, had this not been so, the time for 
amendment of the decree in the manner 
in which the appellant desires it to be 
amended, so as to make it capable of 
execution, has clearly long since passed 
by and we are of opinion that the execu- 
ting Court had no alternative but to dis- 
miss the application for execution For 
these reasons, the appeal fails and is dis- 
missed. The appellant must bear the 
respondents' costs. We fix Rs. 60 as 
pleader’s fees Only one set of costs 
will be allowed to respondents. 

S N./r,K. Appeal dismissed, 
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Findlay, J C. 

Bamadhin Brahmin — Accused — Appel- 
lant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 129 of 1928, De- 
cided on 16th July 1928, from order of 
Sess- Judge, Nagpur, D/- 20th March 1928, 
in Sessions Trial No 2L of 1927. 

(a) Penal Code, S. 147 — Memberi of 
crowd cherged with rioting — Proiecution 
need only eitebliih that they were volun- 
tarily member! of the crowd. 

Where parsoiiB are charged 'with rioting in a 
case of confused riot, all that -the prosecution 
needs to establish is that the accused were 
voluntarily members of the crowd of rioters 
who committed the offence alleged. [P 37 G 2] 

(b) Criminal P. C., S. 307 — High Court 
will not interfere with verdict of jury unless 
it is obviously perverse, manifestly wrong or 
unreasonable. 


Ramadhin Brahmin v. Emperor 
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High Court will only interfere with a ver* 
diet of a ]ury when each verdiot is obviously 
perverse or manifestly wrong or unreasonable : 
A. J. R. 1926 Nag. 308. FoU. [P 37 C 2] 

(c) Criminal P. C.. S. 162 — Police Offi- 
cers deposing to identification of accused in 
identification parade — Evidence is admis- 
sible as it is an actual fact or circumstance 
witnessed. 

Evidence of police officers who give evidence 
with regard to the identification parades which 
were held and who depose to certain of the ac- 
cuisd having been identified by prosecution 
witnesses in an identification parade is not in- 
admissible in evidence under S. 162, as their 
evidence does not relate to any statement made 
to the police but is a simple exposition of a 
fact or ciroumstances witnessed by themselves. 

[P 38 0 1, 2] 

(d) Evidence Act, S. 114 — Accused not 
disclosing their defence before the commit- 
ting Magistrate nor in the Sessions Court and 
entering into a defence of alibi — Presump- 
tion arises against them — Criminal Trial. 

If neither in their examination before the 
Committing Magistrate, nor in that in the 
Sessions Court, accused disclose what their 
exact defence is to be, and they ouly enter on 
their defence of alibi, a certain presumption 
arises against them as to their guilt of oflance. 

[P 39 C 2] 

(e) Criminal P. C., S. 307 — Scope. 

Perverse verdict does not make Court im- 
properly constituted. 

M. V. Abayankar — for Accused. 

O P. Dicfc— for the Crown 

Judgment. — The appellant, Rama- 
dhin, together with his co-appellants 
Bachhoo Singh, Bhika, Ramprashad. 
Ramchandra, Dharma, Dewaji and Rama 
(Criminal Appeals Nos 130, 131, 132, 
133, 134, 135 and 136 of 1928), whose ap- 
peals are also disposed of in this judg- 
ment, has been convicted by the Sessions 
Judge, Nagpur, of an offence under S. 302 
read with S- 149, I P C , and sentenced 
to transportation for life At the same 
trial, eight appellants were also tried with 
the aid oi a jury, under provisions of 
S 269 (3), Criminal P G., for an offenoeS 
under S 436, read with S. 149, I. P C. 
As regards the latter offence, the jury 
returned a unanimous verdiot of not 
guilty and the Sessions Judge disagree- 
ing with this verdiot, has referred the 
ease under S. 307, Criminal P C., to this 
Court. In this judgment, therefore, 1 
dispose of the criminal appeals stated as 
well as of the above referenoe. 

The present offence is alleged to have 
occurred on the 5tli day of September last 
in the course of the communal rioting 
between Hindus and Muhammadans, 
which was, at the time, rife in Nagpur. 
In the particular riot with which I am 


concerned, no less than five Muhamma- 
dans, Budhu, Piru, Zahed Ali, Fateh 
Khan and Pir Khan met with their death, 
while others were seriously injured. A 
house, to be referred to hereafter, was 
also set on fire, and the circumstances of 
the case are admittedly such that, if the 
present appellants are guilty or innocent 
of the offence under S. 436, I. P. C , 
they are equally guilty or innocent of the 
offence under S. 302, road in each case as 
already stated with S. 149, I. P. C. 

In a confused riot of the kind I am 
concerned with here, all that the prose- 
cution desires or needs to establish is 
that the appellants were voluntarily 
members of the crowd of rioters who 
committed the offence alleged. In deal- 
ing, therefore, with the evidence in this 
case, I have to consider it, both as re- 
gards the appeals and the reference, on 
the principles which I have adverted to 
in Emperor v Kankaya (l), viz , that 
this Court will only interfere with ver- 
dict of a jury when such verdict is obvi- 
ously perverse or manifestly wrong or un- 
reasonable, and it is from this point of 
view that I propose examining the evi- 
dence in the present case. The case, 
although a voluminous one, is, from the 
point of view stated comparatively sim- 
ple, the one vital question in the case be- 
ing a mere one of fact as to whether the 
evidence of certain of the prosecution 
witnesses, who profess to have seen the 
various appellants amongst the crowd, 
should be accepted, or the evidence of 
the defence witnesses, who depose in 
each case to alibi on the part of the ap- 
pellants should, on the contrary, be pre- 
ferred . 

Before, however, entering on an exami- 
nation of the evidence, I desire to dispose 
of certain law points which have been 
raised on behalf of the appellants One 
of the counsel, who appeared on behalf of 
the appellant Dharma, raised what ap- 
pears to me to be a somewhat unsub- 
stantial question of law. As is obvious 
from the Sessions Judge's judgment and 
his order on the reference, when read to- 
gether, the Sessions Judge was of opinion 
that the opinion of the assessors and 
jurors as to the innocence of the appel- 
lants was a perverse one. It must be 
noted in this connexion that all the five 
jurors and assessors were Hindus. The 
Sessions Judge has given his reasons for 
. (l) A.I.B. 1926 Nag. 308=22 N.L.R. '12. 
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his view in this connexion in para 13 of 
the judgment. Whether that view is 
correct or not is not a question I am con- 
cerned with at the moment. The argu- 
ment offered in this connexion has been a 
somewhat novel one, It is that, as the 
Sessions Judge holds the jurors’ verdict 
and assessors’ opinion to be a perverse 
one, there was no properly constituted 
Court for the trial of the case in ques- 
tion. I am wholly unable to accept this 
contention for which 1 know of no sound 
basis, either in law or even in common 
sense. Very obviously the fact of whe- 
ther a jury is going to return a perverse 
verdict cannot, in the normal case, ap- 
pear until the verdict has been given and, 
even if an individual juror or assessor is, 
at the inception of the trial, prejudiced 
in a communal case like the present be- 
cause of the fact that persons belonging 
to his own community are being tried for 
an offence against members of a rival 
community, the Court can, in the normal 
case, have no means of finding this out 
until his verdict or opinion, as the case 
may be, is given in the matter I have 
referred to an unofficially reported 
case, apparently a Madras one, in which 
it was laid down that where, in the 
course of a trial, it is found that one of 
the assessors is interested, and is so 
unfit to sit, the duty of the Court is to 
refer the case to the High Court to set 
aside the order appointing the incompe- 
tent assessor and all subsequent proceed- 
ings in the trial. Even if this case could 
be accepted as laying down a correct ex- 
position of the law, it is obvious, on the 
face of it, that it has no application to the 
circumstances of the present case, and, as 
a matter of fact, another counsel, who 
appeared for the same appellant (Dharma) 
admitted in his reply that the Court, 
as constituted, was a proper one I see 
no reason, therefore, to devote further 
time to this contention which seems to 
me to have no sound basis, either in law 
or in reason 

The second question of law, which has 
been raised in this case, is that the state- 
ments of witnesses like Harvey (P. W. 
No. 11 ), Mr. Deoskar, P. W. No. 23 and 
other officers, who give evidence with 
regard to the identification parades which 
were held in this case and who depose 
to certain of the appellants having been 
identified by the relevant prosecution 
witnesses, are inadmissible having re- 
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gard to the provisions of S. 162, Criminal 
P. C.; I am wholly unable to ac 9 ept this 
proposition, in support of which a single 
decision of the Bangoon High Court 
Full Bench reported in an unofficial pub- 
lication has been quoted. The witnesses, 
who depose to certain of the appellants 
having been identified by certain of the 
prosecution witnesses, are not, in my 
opinion, deposing to a statement made to 
the police. They are, on the contrary, 
deposing to an actual fact or circum- 
stance seen and observed by themselves 
This type of evidence is, after all, only 
of a corroborative nature, the essential 
witnesses to the identification being the 
prosecution ones who identified certain 
of the appellants; but, even so, the evi- 
dence of witnesses like Mr Harvey and 
others does not relate to any statement 
made to the police but is a simple ex- 
position of a fact or circumstance wit- 
nessed by themselves This contention, 
therefore, seems^ to me to be entirely 
without basis, and I have been unable 
to see that the decision quoted in sup- 
port of it, in any way, affords justification 
therefor 

I now turn to the facts of the present 
case; for the purposes of this judgment, 
it is unnecessary to repeat, in great de- 
tail, the story of this lamentable riot in 
which the majority party showed not 
only appalling savagery but, at the same 
time, also despicable cowardice Five 
Mahomedans were killed in the riot, viz., 
Budhu, his brother Piru, his nephew 
Zahed Ali, one Bagebkhan and his nephew 
Fir Khan. Husaini, another nephew of 
Budhu was severely injured, and three 
other men, Shaikh Kalian, Jafar Khan 
and Jawahar Khan, also were wounded. 
Budhu lived in a hut made of tattas with 
a corrugated iron roof in the Imambada 
Mohalla of Nagpur, cf. the map (P. 33.) 
Fateh Khan lived in a hut a short 
distance away from Budhu. All the ap- 
pellants lived in the neighbourhood, their 
honses being shown in the map. There 
had been trouble in Nagpur on the pre- 
vious day (4th September 1927), and, on 
the morning of Monday the 6th Septem- 
ber, a crowd of Hindus came to the house 
of Budhu and enquired whether Fateh 
Khan and Fir Khan were inside. I am 
not directly concerned with the anxiety 
of the Hindus to come in touch with 
Fateh Khan in particular, but there are 
indications on record that this man had 
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inourred the special dislike of the Hindus 
at the time and that enquiries had been 
made for him, even on the previous 
evening. Fateh Khan and Fir Khan were 
as a matter of fact, concealed in the 
house of Budhu from the previous even- 
ing. ' On the first visit of the crowd on 
the Monday morning, Budhu came out 
on being called; he denied that Fateh 
Khan and Fir Khan were in his house; 
th# crowd started to beat Budhu and 
he took shelter inside again. There were 
six Mahomedan men inside the house 
and it would appear that they made a 
courageous sally out, armed with what 
was described as “iron swords/' but were 
some species of iron bands or the like, and 
drove the Hindus back twice. The crowd, 
however, once more came up in great 
numbers; the estimates vary but there 
must have been at least 600. Kerosene 
oil was deliberately thrown on the tattas 
and the house set on fire, and all the six 
male inmates some of whom had received 
severe burns in the meantime were forced 
by the fire to fly outside; they were at 
once set upon and killed with the ex- 
ception of Husaini who was left lying 
unconscious and presumably was con- 
sidered to be dead, or as good as dead. 
Shaikh Kalian, who was also in the house, 
bolted for the Imambada but was pursued 
by some of the mob and beaten there 

In the Imambada there was also one 
Jafar Khan and he was similarly assaul- 
ted. Budhu’s wife Jubedunnisa and his 
daughter Habiban as well as Fateh Khan’s 
wife Maktumbi and his adopted daughter 
Munirbi then went to the Imambada for 
shelter, while Mt Kallo, the mother of 
Budhu, remained near the house, where 
the dead bodies were lying, and was found 
sitting there in the evening by Funia 
Kotwar (F. W. No. 2) who made the first 
report of the otience That the crowd, 
as a whole, was bent on murder and arson 
and succeeded in their object has not 
been denied by the defence; nor can it 
be denied that these unfortunate Maho- 
medans were done to death under atro- 
cious circumstances of savagery, purely 
as a result of communal hatred. If the 
present appellants are proved to have 
been voluntary members of the attacking 
crowd, then their guilt as regards both 
offences is established; if, on the other 
hand, the evidence leaves the fact of their 
having been such members of the crowd 
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in doubt, then they are entitled to be 
acquitted 

Before proceeding to examine the evi- 
dence, I desire to make certain general 
observations Although there can be no 
diminution of the standard of proof re- 
quired in a case of serious offence, like 
the one I am concerned with here, it is 
pertinent to observe that, as regards the 
prosecution evidence, considerable allow- 
ance must necessarily be made in the 
case, particularly of the Mahomedan 
women witnesses who saw their nearest 
and dearest done to death in the way they 
were Their state of mental agony and 
confusion must have been very pro- 
nounced indeed, and, in the case of all the 
witnesses, it is no doubt true that abso- 
lute exactitude of detail c<iinoot be ex- 
pected from them in their account of a 
confused and prolonged riot such as I am 
concerned with in this case 

As regards the defence, I feel that I 
am also bound to make one observation. 
It is obvious that this case has been most 
strenuously defended and the prosecution 
witnesses have been subjected to an ex- 
traordinarily meticulous cross-examina- 
tion, in which they have been confronted 
with their previous statements and cross- 
examined at great length on even petty 
points of detail. 

As regards the alibi evidence of the ap- 
pellants, I consider it my duty to make 
one general observation. Neither in their 
examination before the Committing Magis- 
trate, nor in that in the Sessions Court, 
did the appellants disclose what their 
exact defence was to be. It was only 
when they entered on their defence that 
each of the appellants stated, in precise 
terms, his alibi That tjhe appellants 
were within their legal rights in so doing, 
is, of course, obvious, but I am bound to 
say that a certain presumption arises 
against them in this connexion. If the 
appellants or any of them were innocent 
men, one should have expected them, 
from the first, to say. “I was not there at 
all, I was elsewhere.” It may be urged, 
and possibly with some reason, that the 
appellants were well-advised to take 
this course in case of either the police or 
members of the Mahomedan community 
attempting meanwhile to interfere with 
the evidence of their alibis. In this, 
there may be some measure of truth 
but, on the other hand, if an absolutely 
innocsnt man is aocusel of an offence 
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oue naturally expects him, from the very 
start, to say: “I was not there at all, I 
^as elsewhere in such and such place”; 
this the innocent man could do without 
disclosing in detail who the witnesses as 
to his alibi would be. However this may 
be, I have thought it well here to men- 
tion the fact as to the late stage of the 
case at which the alibis were disclosed 
(The judgment then discussed the oral 
evidence for the prosecution and proceed- 
ed.) Certain general arguments have 
been also advanced as to why some of the 
appellants, viz., Bamadhin, Bachho Singh 
and Bhika are unlikely to have been 
amongst the rioters It is suggested 
that, as they were employed in the Balli 
Press 1 * and as no Mahomedans who took 
refuge there were molesteil, it would be 
unlikely that they would molest Maho- 
medans elsewhere The argument is 
about equivalent to saying that boys who 
are good inside school are necessarily also 
good outside, and nothing more need be 
said on this point. 

It has also been suggested perfectly 
reasonably, that the evidence particularly 
of the Mahomedan women, in this case 
must be viewed with great caution, as 
human nature being what it is, they would 
be naturally anxious to see that some 
Hindus suffer for the crime committed by 
members of that community. I fully 
agree in this connexion that caution must 
be necessary in accepting the evidence, 
but after careful examination of the evi- 
dence and a serious consideration of the 
probabilities of the case, I am of opinion 
that a strdng prima facie case has been 
made out against each of the appellants 
on the evidence examined above. 1 am 
in particular impressed with the con- 
sistency of the evidence of the identifica- 
tion and I am in full concurrence with 
the remarks of the Sessions Judge in this 
donnexion. The position thus is that 1 
am of opinion that there was ample prima 
facie evidence on record to warrant the 
conviction of the appellants and it be- 
comes necessary therefore to turn to the 
defence evidence, (The judgment then 
dealt with the alibi evidence of the various 
appellants in turn and proceeded ) The 
case in my opinion thus stands as follows: 
There is a large amount of prosecution evi- 
dence which specifically connects each and 
every one of the appellants with having 
been members of the riotous crowd on the 
day in question which committed these 
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offences. Keeping in mind fully the 
principle laid down in Emperor v. Kan- 
kaya (l) referred to above, I feel myself 
forced to the conclusion that the prosecu- 
tion case against these eight men is a true 
one and establishes a complete prima 
facie off enceT against them. The defence 
evidence elaborately worked up as it ob- 
viously has been and ingenious in certain 
respects, leaves on my mind only one pos- 
sible impression and that is of absolute 
falsity. 1 find it difficult to imagine that 
the assessors or jurors, as the case may 
be, who heard the evidence, could, on any 
reasonable and bona fide grounds, come to 
the conclusion that these appellants were 
innocent. I am not concerned now with 
the motives which led the assessors or 
jurors to give a verdict which was either 
perverse, or obviously wrong or unreason- 
able It may be that they were actuated 
by mere communal bias, or it may equal- 
ly be that, though they thought the ap- 
pellants to be guilty, they were afraid to 
give an opinion or, in turn, a verdict 
accordingly, because of what they possibly 
feared would at least be said or thought 
of them by many members of the Hindu 
community. That one or other motive of 
such a kind operated on these assessors or 
jurors I have not the slightest doubt. 

I have already pointed out that, if the 
appellants are guilty of the offence under 
S 302 read with S. 149, I. P. C , they 
must equally be held guilty of the offence 
under S 436 read with S 149. As re- 
gards the former offence, for the reasons 
given the appeals of all eight appellants 
are dismissed, the sentence imposed upon 
them being the least allowed by the law 
and one which, I may add, in the cir- 
cumstances of this case, is certainly not 
an over-severe one As regards the refer- 
ence made by the Sessions Judge under 
S. 307, Criminal P C., I accept it and I 
convict all the appellants of an offence 
under S. 436 read with S 149, I. P. C. 
For this offence, they will suffer ten 
yews' rigorous imprisonment each, the 
said sentence to run concurrently with 
that of the transportation for life in the 
case of all eight men, 

A,l./r.k. Order accordingly. 
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Findlay, J. C. 

Balaji Jagannath Kalar — Plaintiff — 
Appellant. 

Sarfraj khah — Defendant— Respondent . 

Second Appeal No. 216 of 1927, Decided 
on 24th February 1928, from judgment of 
Dist. Judge, -Nagpur, D/- 10th January 
19^, in Civil Appeal No. 173 of 1926. 

WAjib-ul-arz — Expreii proviiion that ten- 
ant of 30 years can transfer his house site 
— No consent of lam harder was held neces- 
sary — C. P. Land Revenue Act, S. 203 (8). 

Where wijib-ul-arz provided fchat such of the 
tenants as are^ in possession of village sites 
from before the 'thirty years settlement are 
fully entitled to transfer the said sites and it 
was contended that lambatdar's consent was 
necessary to a transfer of a house in abadi. 

Held : that no consent was necessary in view 
of the explicit language of the wajib-ul-arz : 11 
N, L. R. 126, D%st. [P 41 C 1] 

S. K, Barlingay — for Appellant. 

B. N. Padhey — for Respondent. 

Judgment. — The facts of this case are 
sufficiently clear from the lower Court’s 
judgment and the question involved is in 
reality a most simple one. The plaintiff- 
appellant’s contention is that as lambar- 
dar his consent was necessary to any 
subsequent transfer of the house in the 
abadi in question. It is difficult to say 
how such a contention can be seriously 
urged in face of thi explicit language of the 
wajib-ul-arz (Ex. D. l). That language 
IB as follows : 

" TeuantB are entitled to get abadi land fre^ 
For building houses or cattle-sheds. Such 
t;he tenants as are in possession of village sites 
From before the thirty years settlement are 
Fully entitled to transfer the said sites. Trans- 
fers of the houses ou land which was vacant 
^t the time of the 80 years settlement, how- 
ever, shall be made only with the consent of 
ihe malguzar.” 

It is the middle sentence of the wajib- 
ul-arz which is the crucial one in this 
case. 

The pleader for the appellant has urged 
that in view of the principles laid doWn 
in Narain v. Behan (l), as well as of thd"' 
provisions contained in S. 203, Laud 
Revenue Act of 1917, it should have been 
held that the transferees in this case be- 
came mere licensees and thgt the consent 
of the landlord to any further transfer of 
the abadi site or house was neeessary. I 
find it extremely difficult to se^ any sub- 
~Tl) [1913] 11 N. L. R. 196=31 I. 0. 807. 
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stance in this argument. So far as the 
ruling of Stanyon, A. J. 0., is concerned, 
it must be remembered that the only 
principle laid down is that prima facie 
every tenant or other village resident is 
a licensee so far as the portion of the 
abadi site occupied Joy him is concerned. 
Here, however, in this connexion the 
words ‘‘prima facie” must not be over- 
looked. In the present case the wajib- 
ul-arz obviously gave a complete and full 
right of transfer to such tenants as were 
at the time of the 30 years settlement in 
possession of village sites. If it had been, 
intended that any subsequent transferee 
from such a tenant * should have a lesser 
right than his transferrer, most undoub- 
tedly the wajib-ul-arz (Ex D. l) ^ould 
have provided something to the effect that 
although the original class of tenants had 
a full power of transfer the subsequent 
transferee would become a mere licensee 
and he could not in his turn transfer 
without the consent of the landlord. 
There is, needless to say, no such provi- 
sion in the wajib-ul-arz It is equally 
futile to appeal to the provision in S 203, 
Land Revenue Act of 1917, for the simple 
reason that that provision cannot by any 
stretch of imagination be deemed to be a 
retrospective one which was intended to 
upset what had been done in the past. A 
reference to sub-S. (8) thereof makes this 
sufficiently obvious. But, even if sub- 
S. (8) were not on the statute book, the 
ordinary presumption that the statute in 
the absence of anything expressly declar- 
ing it so, was not intended to be retros- 
pective, would apply. Bova constitutio 
futuris formam imponere debet ^ non pra~ 
eteritis. Perfectly obviously in this case 
the original tenant and ipso facto in the 
absence of express condition or provision 
of law to the contrary, his subsequent 
transferee had a full and complete right 
of transfer to the site in question. 

The appeal, therefore, fails and is dis- 
missed. The appellant must bear the 
respoudents’ costs Costs in the lower 
Courts as already ordered. 

B.K. Appeal dismissed. 
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Staples. A. J. C 

Baotmal — Applicant. 

V. 

Sampat — Non- Applicant. 

Onminal Revn. No. 199-B of 1928, De- 
cided on 16th October 1928. from order 
of 1st Class Magistrate, Khamgaon, D/- 
27th July 1928, in Criminal Case No. 28 
of 1928. 

Criminal P. C , S. 344 — Adjournment! — 
Caie fixed for a future date can be taken at 
an earlier date if notice ii given to the ac- 
cused or his pleader — Procedure is not illegal 
or irregular. 

When a case is fixed for a future date, it 
can be heard at an earlier data, provided due 
notice IS given to the accused or hia pleader. 
The intention of the Code is that a criminal 
trial should proceed forthwith and should be 
continued from day to day iiutil its termi- 
nation. The changing of the date is not even 
a technical irregularity and the procedure is 
not illegal or irregular. [P 43 0 1] 

G. R. Deo — for Applica.nL. 

A. Bazak — for Non-Applicant 

Order. — This is an application for 
revision of the order of the Tahsildar and 
Magistrate, Ist Glass, Khamgaon, dated 
27th July 1928 ordering summons to 
issue to the prosecutiou witnesses and 
fixing the criminal case for hearing on 
11th August '1928. It appears that the 
First Subordinate Judge. 1st Class, 
Khamgaon, made a complaint against the 
appellant Baotmal for an offence of per- 
jury under S. 193, 1. P. C., and forwarded 
that complaint under S. 476, Criminal 
P. C., for trial to the Special Magistrate 
Ist Glass. Khamgaon. That complaint 
was received on 9th May 1928. The pre- 
sent applicant whose suit was dismissed 
by the First Subordinate Judge, 1st Class, 
Khamgaon, filed an appeal against that 
decree to this Court Admittedly the 
criminal complaint arose out of the suit 
and he, therefore, on 2L8t June 1928 
made an application to the criminal 
Court that, as he had appealed to the 
High Court and the appeal was fixed for 
hearing on 18th January 1929, the crimi' 
nal trial should be stayed pending the 
decision of that appeal. The Magistrate, 
therefore, adjourned the hearing of the 
case to 23rd January 1929 and ordered 
the accused to be present on that date, 
binding him over for a sum of Bs. 600. 
The applicant, however, had previV^usly 
applied to this Court for §tay of the pro- 


ceedings on 14th June and Kinkhede, 
A. J. C. passed an order on the same data, 
to the following effect : 

the meanbim? a oopy of the above order 
be aeiit to the criminal Court directing it to 
stay ita hand pending receipt of final orders. ” 

The application was fixed for hearing and 
came up for hearing before Hallifax, 
A. J. C , on 12bh July 1928. On that 
date, the following order was recorded : 

“ Mr. G. B. Doo appaars on behalf of Mr. M. 
K. Chande and etates that the Magistrate has 
himself stayed the criminal trial till the deci- 
sion of the civil appeal. That is fortunate for 
him. In cases of this nature it is usually 
doubtful whether it is at all necessary to stay 
either trial, and almost always oactain that, 
if it is, the civil trial should be stayed and not 
the criminal. The application is rejected. " 

The case was received back by tho 
Magistrate on 27th July and the Magis- 
trate saw that the application was rejec- 
ted and considered that it was unneces- 
sary to order stay of proceedings of the 
case. Ha therefore decided to proceed 
with the case, issued summons to the 
prosecution witnesses and fixed a date 
for hearing as already stated above. 

The applicant then made an application 
for revision to the Sessions Judge, Akola, 
but that application was dismissed on 
2lBt August- A further application was 
thea>made to this Court. It seems tome, 
however, that there is very little force in 
the application. It is true that the 
Magistrate did originally fix the hearing 
of the case for 23rd January 1929, but he 
appears to have doue so under a mistake, 
whether it was a mistake induced by the 
applicant or not. The order passed by 
Kinkhede, A. J. C. on 14th June was that 
the proceedings should be stayed until 
final orders had been passed on the appli- 
cation for stay and not till the decision 
of the civil appeal fixed for hearing in 
January 1929. That order does not seem 
to have been communicated to the Magis- 
trate when ho passed the order on 21st 
June, but either a misrepresentation was 
made by the applicant or the Magistrate 
thought that he should grant stay until 
the decision of the appeal. Then asain, 
the applicant appears to have made a 
similar mistake when he appeared before 
Hallifax, A. J. C. on 14th July. There 
it is stated that the Magistrate had gran- 
ted stay and that statement being aooep- 
ted the application for stay in this Court 
was rejected. The learned advocate for 
the applicant contends that he would have 
pressed the application and would not 



1929 Md. IbBahim V. Empebor Nagpur 48 


have ftllorv^ed the application to have been 
rejected in that way had he not been 
under the impression that the stgy^had 
been granted by the Magistrate pending 
the decision of the appeal. It appears, 
however, that Hallifax, A. J. C , did not 
think it necessary to grant the stay ; he 
believed that the stay had been granted 
and he did not wish to interfere. 

S he case is a Somewhat curious one 
the only point to be decided is whe- 
ther the Magistrate has power to change 
his former order fixing the case for hear- 
ing on 29rd January 1929 and to fix it 
now for an earlier date. A reference was 
made to S. 344, Criminal P. G , which is 
the section dealing with the adjouruments 
of trials, and it was argued that a case 
can be adjourned to a future date, hut a 
case once fixed for a future date cannot be 
heard at an earlier date. I know of no 
authority for that contention and^ see no 
reason why a case cannot be heard at an 
earlier date provided due notice is given 
to the accused or his pleader. The inten- 
tion of the Code is that a criminal trial 
should proceed forthwith and should be 
continued from day to day until its ter- 
mination.- S. 344 only provides for ad- 
journments for definite reasons, but when 
there is no longer any reason for an ad- 
journment the trial should proceed. I do 
not agree with the Sessions Judge that 
the changing of the date is even a techni- 
cal irregularity. The date, 23rd January 
1929, was only fixed under the impres- 
sion that the proceedings should be stayed 
pending the decision of the civil appeal. 
But when once the Magistrate saw that 
the application for stay had been rejected 
by this Court and Hallifax, A. J. C. held 
that it was not necessary to stay the cri- 
minal trial, he fixed another earlier date 
and I do not think that the procedure is 
either illegal or irregular. 

The mistake, if any, is due to the ap- 
plicant’s own conduct in applying to two 
Courts for stay simultaneously and not 
informing the criminal Court that ho had 
applied to this Court for stay of the pro- 
Oi^ings. The result was that separate 
orders were passed by the Magistrate and 
by this Court, namely, the Magistrate 
first of all fixed the case for 23rd January 
1929 while Einkhede, A. J. G., passed an 
order for stay pending further orders. In 
a ease like this when two orders are pas- 
sed, the order of this Court must prevail 
and, therefore, the order governing the 


case was the order of Kinkhede, A. J. C- 
staying proceedings until farther orders. 
When, then, further orders were passed 
by Hallifax, A. J. C., and the application 
for stay was rejected, the order for stay 
ceased to exist, and, therefore, the Magis- 
trate was not only authorized to proceed 
with the case but, as a matter of fact, 
was bound to do so. The Magistrate pre- 
sumably in passing his first order was 
acting under S. 476, sub-Cl. (3), Criminal 
P. G., but the Magistrate is given discre- 
tion by the Code, as is clearly laid down, 
and I see no reason why a mistaken order 
BO passed and a date so fixed for January 
1929 should not now be revised in view 
of tho rejection of the stay application by 
this Court and the Magistrate could pro- 
ceed with the hearing of the case forth- 
with I do not, then, consider that there 
is any sufficient reason now for interfer- 
ing with the order of the Magistrate fixing 
the case for hearing, and the application 
is, therefore, rejected The order of this 
Court staying criminal proceedings pend- 
ing further orders is cancelled. 

A L /r K. Application rejected. 
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Kinkhede, A. J. C. 

Muhammad Ibrahim — Accused — Ap- 
plicant. 

V 

Emperor — Opposite Party. 

Criminal Revn. No. 46-B of 1928, Deci- 
ded on 30th June 1928, from order of 
Sesa. Judge, Akola, D/- l3th February 
1928, in Criminal Appeal No 384 of 1928. 

(a) Criminal P. C., S. 154 — First infor- 
mation ii not a statement under S. 162 and 
can be uied to contradict or corroborate its 
author {obiter).. 

A first infoimation under S. 154 is not a 
atatement within S. 162, which is inadmissible 
in evidence ; A. I. R. 1927 Cal. 17, Eel. on. ; 
such a statement though not substantive evi- 
dence can be used to corroborate or contradict 
its author : 17 C. W. N. 1213, Foil. [P 45 0 1] 

(b) Evidence — Admissibility — Prosecution 
need not formally prove against accused 
document produced by him. 

A dooumont produced by the acoueed in 
support of his own defence need not be for- 
mally proved by prosecution as against the 
party producing it. - [P 45 0 1] 

(c) Penal Code, S. 96 — Assembly unlawful 
from beginning — Question of salf-defenco 
does not arise. 

Where the object of an assembly waa from 
the very outset unlawful and every one of the 
accused was clearly a member of an unlawful 
assembly, no qndstion of self-defence aviioa in 
the ease : 20 AU. 459, Appr. [P 48 0 1] 
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(d) Penal Code, S. 147 — Scope. 

Assembly does not become unlawful by 
reason of its lawful acts exciting others to do 
unlawful acts. [P 47 G 1] 

A. Razak — for Applicant. 

G. P. Dick — for the Crown. 

Order . — This order will govern the 
disposal of the Criminal Bevisiona Nos. 
47-B to 63-B of 1928 also. 

The counsel for the Muhammadan ap- 
plicants says that they were improperly 
prosecuted as aggressors and rioters. The 
argument is that the Hindus had assem- 
bled at the Padamtirth to take out kam- 
dees of the tajias immersed there, and 
thereby wounded the religious feelings of 
the Muhammadans, and that they them- 
selves were prompted to go there by their 
desire to retaliate what they call, was a 
provocating action of the Hindus. On the 
other hand, it is contended on behalf of 
the prosecution that the Hindus had gone 
to the Padamtirth for the performance of 
their usual evening ablutions, sandhia and 
prayers at the bank of the sacred tirth, 
that this act of assemhling on the banks 
of the tirth for the performance of such 
religious duties on the part of a small 
orthodox section out of the large Hindu 
populace of the town was not unusual and 
afforded no proof of an intention to com- 
mit riot ; that amongst the people so 
assembled were persons such as, school 
masters, patwaris and others who were 
on their way homo from Court, office or 
their usual places of business, and that 
their stoppage at the tank n^ust be to en- 
joy rest on the way after the day’s toil 
and labour, and not to further any preme- 
dtiated common object of taking out the 
kamdees of tajias from the tank, as insi- 
nuated by the Muhammadans, much less 
to get themselves involved in a fight. The 
prosecution, therefore, suggests that from 
the mere presence of a large crowd of 
Hindus at the tirth no inference, that 
they assembled in a mood to take out the 
kamdees from the tank and thus give 
further cause for provocation to the 
Muhammadans, could be drawn 

The trying Magistrate, as also the 
Sessions Judge, have rejected the version 
given by accused 1, Muhammad Ibra- 
him, in bis examination as an accused, 
to the effect that the Hindus were seen 
by him engaged in taking out the kamdees 
from the tank ; that as be protested 
against it, he was assaulted by some of 
the Hindus, and on one Muhammad Yasin 
Butcher coming to his rescuer the Hindus 
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assaulted him as well, and that when he, 
called out for help, a band of Muham-* 
madans appeared on the scene for rescu-* 
ing him and Yasin, and beat the Hindus. 
The question, therefore, is whether this 
was a fact and if so whether the decision 
of the Courts below is based on legally 
admissible evidence on record. The trying 
Magistrate's reasoning regarding this 
matter is that, had this been a fact, and 
bad the Muhammadans including Muham- 
mad Ibrahim been simply attracted to 
the scene of occurrence by the sight of 
the kamdees taken out or in the process 
of being taken out by the Hindus from 
the tank, that fact was bound to find a 
prominent mention in Ibrahim's first in- 
formation report dated 5th August 1927, 
(Ex. D-12) made to the police Lhana 
regarding the injuries received by him 
there. The correctness of this line of 
reasoning is not open to doubt unless 
Ex. D'12 itself is inadmissible in evi- 
dence and has no evidentiary value. Since 
it is a fact that it was omitted from Ex. 
D-12, a doubt naturally arose in the mind 
of the trying Magistrate as to why such 
an important circumstance, if it was a 
fact, came to be omitted. The omission 
obviously led him to doubt the veracity 
of those witnesses for the defence who 
deposed that the Hindus were seen taking 
out the kamdees. Naturally such evidence 
would be suspected as an improvement 
and afterthought and rejected as being 
inconsistent with the probabilities, as 
ordinarily an informant would not omit 
such an important event which attracted 
him to the spot, from his report. As it 
appears that, this omission from the first 
information report of .a material circum- 
stance, was the principal reason which 
led the trying Magistrate to disbelieve 
the oral evidence adduced in support of 
the defence, and to treat the defence 
based on it as untrue, the applicants 
have naturally focussed their attack in 
this revision on the legal objection that 
Ex. D-12 was wrongly admitted into evi- 
dence. The relevance and evidentiary 
value of the said first information report 
(Ex. D-12) must, therefore, be examined 
before dealing with the merits of thecase^ 
It is said on behalf of the applicants 
that, as Ex. D-12, was a statement to 
police, it was not admissible under S. 162, 
Criminal F. C. But a first informatioQ 
report is information received under 
B. 151, Criminal P. C. It is not infor- 
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mafcion received affcer the oommeaoeineat 
of invesliigation so as to come under 
Ss. 161, 162, Criminal F. C. It is infor- 
mation given on the initiative of an infor- 
mant, on which, an investigation is 
commenced, and which, though not sub- 
stantive evidence, is yet of acknowledged 
value, because, it shows materials on 
which the investigation commenced, and 
tjpe manner in which the occurrence was 
related when the case was first started. 
It may be used to corroborate or contra- 
dict the author of it, as held in Autar 
Singh V Emperor (1). This Court's 
Criminal Circular 1-7 also clearly lays 
down that this 

"information is the basis of the case, and 
whether it be true or false it, at any rate, 
usually represents what was intended by the 
informant 6b be the case set up by him at the 
time. In view of the notorious tendency in 
this country to improve upon the original 
statement of facts to strengthen the case as it 
proceeds, and sometimes to add to the persons 
originally named as oSendera, it is of great 
importance to show what was said in the first 
instance." 

The Circular lays down the necessity of 
taking down word for word the infor- 
mation in every cognizable case, and the 
substance only with suEhcient detail in 
the case of a non-oognizable offence. The 
words of 8. 164, Criminal P. C , are also 
clear ; 

" Every information relating to the com- 
mission of a cognizable offence, if given orally 
« . . . shall be reduced to writing , . . 

and be read over to the informant ; and every 
such information, whether given in writing or 
reduced to writing as aforesaid, shall be signed 
by the person giving it . . . " 

In Azimadcly v. Emperor (2) it was held 
ihat a first information under 8. 154 of 
the Code is not a statement within 8. 162 
The objection based on 8. 162, Criminal 
P. C , therefore, fails 

In this ease the document having been 
produced by the accused in support of 
their own defence, there was no need for 
the prosecution to formally prove it as 
against the party producing it.. The 
-offence in respect of which the information 
was laid by Muhammad Ibrahim was a 
oognizable offence, and, therefore, I am 
entitled to hold that the requirements of 
law and of the Criminal Circular had 
presumably been duly complied with 
The original of Ex. D-12, which is a certi- 
£ed copy of the first information report, 

(1) L1918] 17 0. W. N. 1318=521 I. C. 802^4 
Or. L. J. 642. 

(2) A.I.R. 1927 Gal. 17=54 Oal. 287. 
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purports to be signed by the informant. 
There is, therefore, no room for the argu- 
ment that it did not reproduce word for 
word the informatiou given by the infor- 
mant Muhammad Ibrahim, or that the 
omission about the kamdees was due to 
the neglect of the police officer to record 
it. I, therefore, hold that the document 
was legally admissible against the accused 
and was rightly used against them. 

The trying Magistrate was thq^ per- 
fectly justified in using the first infor- 
mation report for discrediting the pre- 
sent story or the author of it, and in 
drawing adverse inference against the 
accused from the absence therefrom of 
this most important piece of information 
that the informant had seen the Hindus 
actually engaged in taking out of the 
kamdees at the Padamtirth. It, there- 
fore, seems quite natural that the further 
story of the accused to the effect that 
Muhammad Yasin came to Muhammad 
Ibrahim’s rescue, that the other Muham- 
madans subsequently came to Muhammad 
Yasin's rescue, and that everyone was 
there in right of self-defence, should also 
appear to the Magistrate, under the cir- 
cumstances of the case, as an improve- 
ment or invention designedly put forward 
to escape from the punishment which the 
law provides for rioters The applicants' 
legal objection, therefore, fails. 

Referring to the pre-riot history, the 
learned counsel argued on behalf of the 
applicants that they were not in fact, nor 
were they likely to be, the aggressors, but 
that it was the Hindus alone who were 
the aggressors and were the really provo- 
cative people, from the very beginning, 
that the Muhammadans, however, all 
along maintained an attitude of non-vio- 
lence, and acted as law-abiding citizens, 
especially as they always succeeded in 
obtaining the support and help of the 
executive authorities to secure to them 
the due exercise of their privileges, al- 
though sometimes late ; that the Hindus 
very often met with a defeat at the hands 
of the authorities, as, almost every effort 
which they made to assert their rights 
in a manner causing annoyance to the 
Muhammadans was foiled and caused them 
much disappointment and anguish. The 
learned counsel wanted to suggest by 
adopting this line of argument, that the 
Muhammadans must have been dragged 
to the several scenes of occurrence more 
in self-defence than as assailants or per- 
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sons taking the initiative in the riots, 
and that they would not, looking to theiv 
past attitude, resort to force or violence 
on 4th August, for the first time, because, 
although the religious susceptibilities of 
the Muhammadans were being violently 
injured by the offence and obstructive 
attitude of Hindus, they had admirably 
kept themselves under control in the past, 
and sought the help of the authorities in 
critiqgl times, and observed great self- 
restraint and avoided, as far as possible, 
fracas with the provocative Hindu popula- 
tion of Basim, which, as they say, was 
practically up in arms against them. It 
is, therefore, strenuously urged that the 
Sessions Judge erred in law in holding 
that the Muhammadans were the first to 
start the rioting by causing or inflicting 
injuries to some of the Hindus at the 
Farsi ; that even if they did so, they were 
perfectly within their right of private de- 
fence of person and property, in order to 
prevent any trespass on the graveyard of 
Bannusha the inam certificate-holder, and 
that at no moment did they exceed its 
proper limits. 

On the other hand, it is argued on 
behalf of the Crown that the incidents 
which had occurred at the Farsi sounded 
the bugle for riot In this connexion it 
is necessary to know what the learned 
trying Magistrate found on the point I 
may usefully quote a relevant passage 
from the trying Magistrate’s unpara- 
graphed judgment- 

"It was certamly a very childish and un- 
reasonable thing for Ibrahim to have stopped 
the Hindus from using the footpath especially 
BB there was water over the Farsi and as the 
Hindus had often ueed the path and had gone 
to the tank by that very path. Under normal 
peaceful conditions even, one would expect 
these older men (meaning Fanwolkar and other 
Hindu pasBers-by) would have just told 
Ibrahim not to be such an aas aa to object and 
then to have used the path without paying any 
farther attention to Ibrahim." * * "The 

Hindus now come acroBB Ibrahim, the nephew 
of Bannusha who is the inam certificate- 
holder. Here was a chance of paying back 
the debt over the graveyard dispute. I am 
inclined to believe that they actually beat 
him. At any rate Ibrahim now raised an out- 
cry and Mussalmans from the direction of the 
*Bhatti' came rushing up to the rescue of 
Ibrahim, and attacked the Hindus at the 
‘Farsi’ and so the riot began.” 

The following extracts from paras. 17 
and 18 of the judgment of the Sessions 
Judge make the position still clearer: 

* It is clear that the first beating seen 
by the Mahomedans at the Bhatti was that 
at the Farsi, and the proeecution story about 


the altercation over the crossing and th» 
thorn-obstruction there must, I imagine, have- 
a basis in truth. * * It seems clear that the 
quarrel started at the Farsi itself, and that 
it was due to the obstruction of the thorn- 
fencing. 1 believe that Ibrahim had put the 
fencing there and was sitting near it, and, 
that the Hindus got annoyed with him and 
threatened to beat him, or may have actually^ 
started to do so when Ibrahim called for as- 
sistance. I do not think that Ibrahim would 
have dared to start the beating when he was so 
outnumbered by the Hindus including trucu- 
lent persons like Panwelkar. * *'* 

"* * After all, a quarrel usually starts 
through some incident, however trifiing, and 
the mere fact that Yasm was passing and was^ 
recognized by the Hindus would probably not 
lead them to attack him entirely unprovoked. 
On the other hand, the little matter of the- 
obstruction at the Farsi was quite sufficient to' 
lead to an attack. I have no reason to doubt 
that Yasin came up by that road. But I think- 
thab he arrived just after the beating started, 
and was rushing up to help the other Maho- 
medans when he was intercepted and beaten* 
by the rear guard of the Hindus at the- 
tank ” ” Being outnumbered he would quickly 
be disposed of, and the tide of battle havU& 
passed on, he might have made his escape * 
and may * * have swooned or been again 
beaten and finally collapsed. That being the 
most probable sequence of circumstances, it is 
clear and in fact admitted that no right of 
defence existed after the first few minutes, and 
both Bides who continued fighting afterwards- 
were guilty of noting.” 

But it is argued that, by iiself, the 
placing of the thorn-obstruction does not 
load to the inference that Ibrahim was- 
sitting there in furtherance of any com- 
mon unlawful object, as he had a right 
to be there; and that, his cry for help,, 
when beaten or threatened to be beaten, 
was sure to attract others who had as- 
sembled at the Bhatti in the neighbour- 
hood, more, for his rescue than, for 
taking revenge on the Hindus; and that, 
unless and until it were shown by the- 
prosecution that the assemblage was- 
animated by the same common purpose- 
with the intention of furthering it, and 
that the said purpose was unlawful, the- 
assembly could not be termed unlawful. 
Law discourages a combination of men 
for a common purpose if such combina- 
tiou is oonduoive to rioting and dis^ 
order. Certainly, as observed in Queen- 
Empress v. Peelimuthu Tevan (3) it ia 
for the prosecution to show that the* 
common object of a crowd was such as* 
would constitute it an unlawful assembly 
as defined by S. 141, I. P. 0. Its 
that case, nothing more of the assem- 
blage was known than that thay were 
nS) [1901] 24 Mad . 124=1 Weir 58. 
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in a large orowd and were armed with were in a state of extreme tension, from 


bill-hooks and stioks and that the3r dis- 
persed at onoe on seeing the police, it 
was held that though these facts, in 
the absence of any proof of common 
intention, raised a strong suspicion that 
the men had not assembled with any 
harmless or innocent intention, they did 
not afford proof that the intention of the 
members of the crowd was to use crimi- 
npl force or to commit criminal offence. 
In that case, no evidence was given as 
to the disturbed condition of the district 
and especially as to the relations existing 
between Shanars and the Maravara in the 
neighbourhood, and the action taken by 
the Maravars about the same time. Ban- 
eon, J., therefore observed : 

"Had such ovidonoa been given li; might . . . 
havo bean sufdoienb to lead bo an inference a? 
to the unlawful character of the aasembl}’’, 
though it would not neceaaarily do so, for it 
might be that the crowd had come together for 
a lawful purpoea such as to diacusa the situa- 
tion or to petition the authorities, and had 
armed themBelvea with sticks and bill-hooks 
for protection against anticipated violence 
from the Shanars. Tha 'common object ’• of 
an assembly is to be ascertained from the act'i 
and language of the members composing it and 
from a consideration of all the surrounding 
dlroumstanoes." 

It is true that iin assembly does not 
become unlawful by reason of its lawful 
acts exciting others to do unlawful acts* 
Beatty v Gillbanks (4) Even an assem- 
bly lawful in its inception may become 
unlawful by its acts; cf iQuecn v. Khemee 
Singh (5). In Queen-Empress v. Prag 
Dutt (6), it was observed: 

" When a body of men are determined to 
vindicate their rights, or supposed rights, by 
unlawful force, and when they engage m a 
flght with man, who, on tha other hand, are 
equally determined to vindicate by unlawful 
force their rights or supposed rights, no ques- 
tion of self-defence arises. Neither side is 
trying to protect itself, but each side is trying 
to get tha better of the other.” 

In such a case the claim of righb be- 
comes reduced bo a mere pretext for fighb- 
ing. The assembly is unlawful not be- 
cause the claim of righb is immaterial 
but because it was n.^t the real object of 
the tight. 

lu view of the facts held by the Courts 
below to be proved against the applicants 
in this case, it could most appropriately 
hie inferred that, as both the oommuuities 

““(4rU804] 9 ^“b7d. 36s'=“6rL. j. M. C. 

117 = 46 J. P. 789 = 15 Cox. C. 0. 138 = 

47 L. T. 194 = 31 W. R. 975. 

(5) 1 W. B, Or. 19.- 

, (6) [189B] 20 Ali; 459 = (1893) A. W. N. 117. 


before and also at about the time when 
the riot took place, such of the Muham- 
madans as were in a mood to fight must 
have been actuated by a desire to bring 
the matter to a head and must have 
manoeuvred to bring about the crisis by 
patting up the kati or thorn-fencing on 
the footpath and thus stopped the usual 
passage, and posted Ibrahim the nephew 
of the inam oertifioate-holder at the 
crossing to .protest against its use. As 
remarked by the Sessions Judge this 
slight incident was sufficient to start the 
attack- It appears to me that it could 
very well have been anticipated that the 
Hindus who were accustomed to use the 
footpath as found by the Magistrate 
would not brook this opposition, and the 
boy though armed with lathi would be 
overpowered by the Hindu passers-by ; 
and that this incident would well serve 
as an occasion for those assembled at the 
Bhatti to rush to Ibrahim’s rescue at the 
Farsi and to commence the fight. Under 
these circumstances, I am not surprised 
to find that the Muhammadans whom the 
learned counsel for the applicants has 
given the compliment of possessing the 
capacity to be more easily provoked to 
action than their Hindu neighbours proved 
themselves so true to that high compli- 
ment as to begin the riot by using force 
against their opponents at the Farsi 
It is needless to mention that the pre- 
sent oase is easily distinguishable from 
the cases quoted above on the short 
ground that evidence answering the test 
laid down in Queen-Empress v Peek- 
muthu Tevan (3) is quite abundant on 
the record of this oase, and the acts and 
utterances of the applicants as also the 
Burrouuding circumsUuces satisfy the 
requirements of the other legal tests laid 
down in the other cases, and prove be- 
yond doubt that the applicants one and 
all shared the common intention to beat 
the Hindus I must remark that the 
conduct of Ibrahim and of those who 
rushed to the Farsi iu respouse to his cry 
judged by their subsequent acts of vio- 
lence, both at the spot and in the other 
parts of the town to which the riot ex- 
tended, could not but lead to the only 
inference that,. the posting of Ibrahim at 
the Farsi to guard the thorn-fenciag 
obstruction put up there, as also the as- 
semblage of the Muhammalans at the 
Bhatti and their rushing to the Farsi, 
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was pre-arranged with the one common 
unlawful purpose of taking reyenge on 
the Hindus. The Sessions Judge's find- 
ing that the prosecution evidence leaves 
no possible doubt as to the presence and 
participation of the applicants before him, 
in the riot fully supports this remark 

The question of the right of Bannusha 
or his nephew to put' up the thorn-fenc- 
ing obstruction at the Farsi thus becomes 
material only in connexion with the fur- 
ther question whether the acts of the 
accused persons were justified by a right 
of a private defence of person or property. 
In the absence of any authoritative ad- 
judication of the civil Court, I assume for 
the sake of argument that the trying 
Magistrate's finding, that the act of 
Muhammad Ibrahim was childish and 
unreasonable, is correct, and I, therefore, 
conclude that it was an unjustifiable and 
sham excuse for fight, and that the 
Hindus being in a sullen mood as found 
by the Sessions Judge had cause to be 
further offended at the unlawful obstruc- 
tion to the lawful exercise of their usual 
right of way over the Farsi As soon as 
some Hindus attempted to cross the Farsi 
and remove the thorn-fencing, Ibrahim, 
in bis turn, tried to prevent them from 
doing so by use of force, as it .appears 
Ibrahim was then armed with a lathi. 
The turn which the events actually took, 
fully justifies the conclusion that the put- 
ting up of the thorn-fencing was a sham 
excuse to provoke the fight ; and the 
several acts of violence on the part of the 
applicants point to the common intention 
on their part to take revenge on the 
Hindus who crossed the Farsi as well as 
those whom they may meet thereafter in 
the other parts of the town to which the 
riot rapidly extended. Under these cir- 
cumstances the object of the assembly 
was from the very outset unlawful and 
everyone of the applicants was clearly a 
member of an unlawful assembly, and 
consequently in their case no question of 
self-defence could have arisen. 

From the way in which the arguments 
were addressed before him the Sessions 
Judge seems to have concluded that the 
counsel made no attempt to dispute that 
the applicants 2, 4 to 6, 8 to 15, 17 and 
18 were guilty. He had, therefore, no' 
reason to consider the case of each of 
those persons individually. The only 
attempt made before him in the interest 
of individual applicants, was as regards 


the applicants 1, 3, 7 and 16. The learned 
Sessions Judge after dealing with the case 
of each of these four persons came to the 
conclusion that applicants 1 and 3 besides 
being guilty of rioting had committed the 
offence of causing grievous hurt to certain 
Hindu gentlemen ; that applicant 7 was 
one of those who was fighting and guilty 
of riot ; and that No. 16 was moving into 
the riot instead of away from it and in 
fact encouraged the Muhammadan rioters. 
In view of this clear decision it was use- 
less to argue that tbe applicants were not 
guilty, or that they were acting in the 
exercise of their right of private defence 
of person and property. The convictions 
of all the eighteen applicants for rioting 
under S. 147 and of such of them as com- 
mitted other offences with which they 
were charged under S. 325/149, I. F. 0., 
must, therefore, be upheld. 

The Magistrate awarded sentences of 
imprisonment for varying periods to in- 
dividual accused persons, and the Sessions 
Judge, in his turn, has remarked that 

"they are not really heavy, and in view of 
the serious nature of the not they cannot be 
further reduced.” 

I am, however, asked to reduce the sen- 
tences, firstly, because the offence hap- 
pened to be committed in the heat of 
communal tension and not deliberately ; 
and secondly, because the pre-riot history 
itself showed that the existence of civil 
disputes between the two communities of 
Basim regarding the exercise of their res- 
pective civil rights or rights to property 
was the root of all the future evil which 
befell them on 4th August 1927. The 
sentences are, therefore, said to have gone 
beyond the legitimate needs of the occa- 
sion, and it is submitted they require to 
be considerably moderated, due weight 
being given to the circumstance that the 
civil disputes form the back ground of 
these riots, and that the two communi- 
ties must long since have been pacified 
and possibly reconciled as between them- 
selves. Lastly, it is submitted that this 
Court may, in view of the provisions of 
sub-S. (2), S. 562, Criminal F. C , give 
them the benefit of being released on pro- 
bation, as contemplated by sub-B. (1) of 
tbe said section, on the ground that they 
are first offenders. 

I have anxiously considered the question 
of sentences of imprisonment and fine 
imposed on tbe accused-applioants, in the 
light of the argument addressed at the 
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Bar I feel myself ooasfcrained to observe 
that although the Courts below have in 
order to bring the guilt home to the ap- 
plicants given full consideration to the 
facts brought out in the pre-riot history, 
which form the back ground of the riot, 
they have failed to give full weight to 
the same facts, while measuring out pun- 
ishment to the culprits. It will be seen 
that the prinoipil points of dispute bet- 
ween the two contending parties were: (1) 
the right of the Hindus to carry their 
procession attended with music along the 
public streets running in front or by the 
side of the mosques ; (2) the right of the 
Muhammadans to immerse their tajias in 
the Padamtirth tank, and that too, from 
all, or, some of its sides, without inter- 
ference to its lawful use by the Hindus ; 
(3) the fixing of the right boundary line 
between the -limits of the Padamtirth 
tank and its catchment area, and, of the 
graveyard of Bannusha Fakir, the inam 
certificate-holder thereof ; and (4) the 
right of the Muhammadans claiming to be 
related to Binnusha’s family to bury their 
dead within the limits of the said 
graveyard so as to cause no nuisance to 
the Hindus visiting or using the Padam- 
tirth tank for the performance of their 
religious rights and observances. 

These disputes have given trouble 
in the past few years and disturbed 
the amity which is said to have once 
existed between the two communities 
residing at Bisim But looking to their 
nature, anyone can say, (and there can 
be no two opinions on this point), that 
they are all matters purely of civil 
nature fit to be setted by an amica- 
ble .settlement outside Court, if the 
contending parties were so minded, or to 
be more effectively and satisfactorily 
decided by an adjudication of a civil 
Court, should they, or any of them, be 
advised to take such a step. A mere 
resort to petitions to the Executive or 
Revenue Authorities, or, for the matter 
of that, to the Magisterial Courts, with a 
view to bring their pressure to bear upon 
one party or the other, for occasional 
wrongs which may be caused by one com- 
munity or its individual members, to the 
other community or its individual mem- 
bers, in the heat of its or their momentary 
enthusiasm to support a cause believed to 
be good and beneficial in the interests of 
the public or section of the public to 
'which it or they belong, can never bring 

1929 N/7 & 8 


about a satisfactory solution of such dis^ 
putes, although it may serve only as it 
temporary make shift. 

I dare say, had good sense prevailed, 
and any of these contending communities 
been rightly advised in time to resort to 
civil Court, these matters would have 
been settled by a decree of the civil Court 
long ago, and the incidents of 4th August 
1927, would not have found place in the 
annals of Basim. The riot which took 
place, is only a manifestation of a sudden 
outburst of a momentary passion or desire 
to seek redress for wrongs, by taking the 
law into one’s own hand, when the feel- 
ings of animosity rankling in the hearts 
of the contending persons or communities 
actually get the better of their leason, 
for the time being Their reason becomes 
so far eclipsed that individual persons 
are led to magnify, owing to communal 
tension, every slight thing done by the 
members of the opposing party into an 
unpardonable wrong committed against 
themselves or their community as a whole, 
although, in calmer moments, they could 
realize that it has really nothing in them 
to object to. The intensity of such feel- 
ings of animosity or of communal tension 
must, very often, be only momentary, and 
I may not be far from correct if I were to 
presume, that the ill-feeling which once 
characterized the Muhammadans of Basim 
must have by the lapse of time become 
almost non-existent, or at any rate very 
much subsided, and the desire to take 
revenge considerably subdued and brought 
under the control of reason by now Tlie 
normal mental condition of the citizens 
of Basim may now have in all probability 
been completely restored so as to make 
them law abiding and fully alive to the 
dire consequences which may follow, if 
they wore to commit offences against 
13ublio tranquillity once again. The very 
fact that all the present applicants had to 
procure their own temporary release by 
furnishing heavy bails during the trial of 
their case in all its stages, to enjoy their 
freedom of life as ordinary citizens, must 
not have failed to produce its educative 
effect on them. It must have by this 
time awakened in them their true sense 
of responsibility as such citizens to main- 
tain peace and order, and made them 
keenly alive to the great danger of break- 
ing the law which they are expected to 
respect if they -want to avoid incurring 
the heavy penalties and expenditure, and« 
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suffering the inconvenience, anxiety and 
loss of peace of mind, which they must 
surely have incurred or suffered in con- 
nexion with this prosecution. With this 
experience, I trust they are bound to re- 
form themselves and also to refrain from 
thereafter engaging themselves in com- 
munal fights Looking then, at the case of 
the applicants, from the perpective of the 
back ground of civil disputes the offences of 
of riot and also of causing grievous hurt 
incidentally during its progress to indivi- 
duals in particular, though serious, were 
technio'il and I think deserve lighter 
treatment than what has been meted out, 
in the circumstances of the case. 

Taking into consideration the above 
extenuating circumstances, and also the 
fact that most of the persons involved are 
friends and relations of Biunusha the 
owner of the graveyard over which the 
first fight took place, and that amongst 
them there are both adult or grown-up 
men as also boys of immature age and un- 
derstanding against none of whom were 
any previous convictions proved at the 
trial, and who may be, therefore, safely 
treated as not being previous convicts, I 
think that this is pre-eminently a fib case 
in which I should deem it expedient that 
the offenders should be released on pro- 
bation of good conduct 

In the exercise of my powers under 
S 562 (2) of the Code, I accordingly 
direct : U) That each of the 18 appli- 
cants excepting applicants Nos 3, 12, 13 
and 16 shall be released on his entering 
into a bond for Rs 500 with two sureties, 
each of the like amount, to appear and 
receive sentence when called upon during 
the period of l4 years from this day, and 
in the meantime to keep the peace and be 
of good behaviour, as required by S 562 
(l) of the said Code ; (2) that each of 

the applicants Nos 3, 12 and 13 shall be 
similarly released on his giving a similar 
bond for Rs 700 with two sureties, each 
of the like amount, to appear and receive 
sentence when called upon during the 
period of two years from this day, and in 
the meantime to keep the peace and be of 
good behaviour as required by the afore- 
said section ; (3) that the applicant No 
16 Safdar AH shall be similarly released 
on his giving a similar bond for Rs 2,000, 
with two sureties, each of the like 
amount, to appear and receive sentence 
when called upon during the period of 24 
years from this day ; and in the mean- 


time to keep peace and be of good be- 
haviour as required by the aforesaid 
section ; (4) that as instead of sentenc- 

ing the applicants at once to any punish- 
ment, I have directed their release on 
probation of good conduct, the fine, if 
any, realized in the meantime from the 
applicant No. 16 shall be refunded to 
him 

As the applicants were already released 
on bail, I direct each of them to appear 
before the District Magistrate, Akola, on 
6th July 1928, to hear the order, and to 
enter into the bond and furnish the sure- 
ties ordered of him, to the satisfaction of 
the said officer, within such time as he 
may, by order, fix 

M N /r.K Order accordingly. 
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Full Bench 

Findlay, J. C. Prideaux and 
Kinkhede, A J. Cs 

Commissioner of Income-tax, Nagpur 
— Applicant 

V. 

S. M. Chitnavis — Non-Applicant. 

Misc Jull Ref No 33 of 1927, De- 
cidol on 13th December 1928 

(a) Income-lax Act (1922), Sa. 24 
and 10— Aaasiaee haa unqualified right to 
write off debt aa bad debt both aa regarda 
the year and the amount. 

Bid debts are deductible from biisinass 
profits at the option of the assessee , the de- 
duction need not be of only such as are proved 
to the satisfaction of the incomo-tax author- 
ities to b3 bad debts. The asssssse’s right to 
debit the loss sustained on account of bad 
debts written off by him, against the pcoflts 
or gams of any year, is anqualifiod and ab- 
solute as regards the amount to be debited 
and the choice of time at which tc write it off; 
A . I . R 1922 AIL 402 and A . J. R . 1924 AIL 
551 (r.B.), Cons . [P 54 C 1 & 2] 

^ (b) Income-tax Act (1922), Si. 6, 4 

and 13 — Intereit unrealized, but credited in 
accounti is not income accruing, or received 
for income-tax purpoiei — Teit ii whether it 
ii available to aiieiise at hii pleasure. 

It is nob just and equitable to treat the un- 
reali7.ed interest, although formally credited 
to the kaear khata, as income, profits or gains 
derived accruing or arising or received, for 
purposes of the Income-tax Act. The test to 
bs applied is whether any profits in the shape 
of interest have become due to the creditor 
(asssssee) in such a manner as to be imme- 
diately available to him in the account year 
so as to be capable of being received by him at 
bis choice and pleasure. If the Interest 
money has become due to the assessee in the 
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manner and in the sense that it was so com- 
pletely under his control that, he by an act 
of his will, could receive it in cash without 
greater trouble than is involved in cashing a 
cheque, then only it could bo called in- 
corno ” such as would be liable to payment 
of tax, otherwise not : .4. I. R. 19i6 Naj. 180 ; 
Gre^h'irn Lift Asuirance Society v. Bishop 
^1920) A. G. 287-; St. Lucia Usines and Estates 
Co. V. St. Lucia (1924) A. C. 509, Cons ; Sada- 
siva Ayyar, J., In. A. I. R. 1921 Mad. 427 
f(5. B ), Foil. a. I. R. 1927 Lah. 612 ; J. P. 
Hall & Go. Ltd.^ v. Commissionera of Inland 
Revenue (\.^2\) Z K. B. 152, Oresham Life 
Assurance Society v. Styles 3 T . C. 105 Rel. 
cn; A. I. R. llIZNag 241, Appr. [P 56 G 1, 2] 

D. N Choudhri — for Applicant 

V. Bose, M. B Bobde anti A V. Ztn- 
gerde^ioY Non- Applicint 

Order of Reference {Findlay, J. C., 
and Prideaux, A J. C.) — We have 
heard arguments in this reference. In 
our opinion the question of whether 
suras entered as credits on account of 
interest and re-entered as debits in the 
assessee’s account hooks, suras not ac- 
tually received or proHerred to the as- 
sessee, should be treated as income, pro- 
fits or gains and should be taken into 
account in computing income for the 
year to which the entries relate, is of 
such importance that it is desirable that 
this reference should be heird by a Full 
Bsnch. The decision in Reference 
No 27 of 1927 by Hallifax and Mohi- 
uddin, A J Cs , A. J R. 1928 Nag. 241, 
is one which, in our opinion, may pos- 
sibly require reconsideration The ques- 
tion of when a debt becomes a bad debt, 
which arises in this reference, is also 
of importance Both questions are likely 
to arise frequently We, therefore, re- 
commend that a Full Bench should 
hear this reference as a whole. 

Opinion 

Kinkhede, A J. C — This is a refer- 
ence under S. 66 (2), Income-tax Act 
(11 of 1922). The following two points 
have been referred to this Court for de- 
cision by the Comissioner of Income- 
tax ; 

(1) Has not the assesses got the option of 
declaring debts bad when hs finds after suffi- 
cient waiting that from the circumstances of 
the debtors he is unable to recover them ? Can 
the Income-tax authority deprive the assessee 
of this option ? Should not the Income-tax 
Officer and the Assistant Commissioner have 
allowed Rs. 7,481-18-9 to the assessee on the 
same consideration on which the remaining 
amount out of Rs. 17,832 claimed by him was 
allowed ? 

(2) Gould the Income-tax Officer and the 
Assistant Commissioner treat Rs. 16,031-4-G 
on aooouat of unrealised interest and merely 


credited in the books to equalize the sides of 
the khata of the debtors, as “ income *' com- 
ing into the hands of this assesBee for the 
purposes of Ss. 4 and 6, Income-tax Aot, and 
under ruling reported in Pandurang v. Com- 
missioner of Income-tax (1) especially when 
the major portion of the amount is made 
recoverable under the terms of the bonds in 
several future years ? Cannot the recoveries 
of this interest be taxed in future and not 
treated as income in the year under asBesa- 
moDt ? 

The Commissioner of Income-tax has 
in stating the case, answered the first 
question in the negative and the second 
in the affirmative 

The reference was originally heard by 
a Bench of two Judges of this Court on 
10th April 1928, but as the questions 
raised were considered to be of such im- 
portance as to necessitate a decision by a 
Full Bench, the reference as a whole was 
set down for hearing by a Full Bench 
duly constituted The points for deci- 
sion concisely stated in the order of 
reference to the Fall Bench are ■ 

(1) When does a debS become a bad debt '> 

(2) Whether sums entered as credits on 
account of interest and re-entered as debits 
m tlic aisesaee’s account books, sums not ac- 
tually received or proHered to the assessee 
should be tri^atcd as income, profits or gams 
and should taken into account in com- 
puting income for the year to -which the en- 
tries relate ^ 

A few facts which occasioned this re- 
ference under S 66 (2), Income-tax Act, 
may be stated here The assessee sub- 
mitted a return showing Rs. 74,660 as 
his total taxable income for the previous 
year for purposes of assessment of 
income-tax for the ensuing year 1926-27. 
The Income-tax Officer after looking 
into the accounts assesssei him on 
an income of Rs 1,16,460, but in the 
appeal the Assistant Commissioner of 
Income-tax, Nagpur, reduced the assess- 
able income to Rs 1,13,012. This in- 
cluded Rs. 86,307-11-0 under the head 
of business profits taxable under S 10 of 
the Act The assessee complains that in 
fixing the business profits at this amount 
the item of Rs. 7,481-13-9 out of a sum of 
Rs 17,982 debited on account of bad 
debts was wrongly disallowed, and, the 
sum of Rs. 16,031-4-6 which represented 
unrealized interest, was wrongly treated 
as 'income’ in the aocouut year. 

It will be seen from the Assistant 
Commissioner’s order, dated 25th April 
1927, that in all Rs. 17,982 were olaimed 
t o be debited or written off as bad debts 

(1) A. I. R. 1926 Nag. 1B0'=21 N. L. R. 175. 
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against the income of the account year 
Lists were called for showing details of 
dates when these amounts had become 
due, with a view to ascertain when they 
were really found to be bad On exami- 
nation of the lists it was found that 
Ks 7,481-13-9 were on account of old bad 
debts which had become time-barred long 
before the account year The Assistant 
Commissioner overruled the contention 
of the assesses that it should be left to 
him to declare when particular debts 
became bad debts; and that the Income- 
tax Department should not go on a pre- 
sumption that the amount had become 
time barred in previous years. Accord- 
ing to him the right criterion to know is 
to see whether and when the assessee's 
all legal remedies to recover it failed. 

As to the other item of Bs. 16,031-4-6, 
the Assistant Commissioner has observed 
that this amount of interest is shown in 
the profit and loss account,!, e, kasar 
khata as interest receipts although ao 
actual recovery was made; and that, as 
the assessee’s books are on the book profit 
system and not on cash basis, the assess- 
ment has to be made on interest accrued 
and due. and, it has nothing to do with 
what the assessee actually recovered He 
opines that there can be no unfairness in 
this kind of assessment, because when 
bad debts are claimed interest is already 
included in them. 

In stating the case the Commissioner 
has pointed out that this sum of 
Hs 16, 031-4-6 represented the interest 
which was debited to the accounts of seven 
debtors whose bonds had been renewed 
during the year with corresponding credit 
to the kasar khata These bonds are said 
to provide that the debts were payable by- 
instalments in several future years 

Taking the point of bad debts first, I 
may refer to page 98, Part 3, Vol. 1, 
Income-tax Manual, Edn 2, where in 
sub-para. (3), para. 35, notes and in- 
Btructions regarding the method of ac- 
counting for purposes of assessing income, 
profits and gains under Ss. 10 to 13 aie 
set forth. It is pointed out there that 
^'under the mercantile accountancy system 
... an entry is made on the receipt aide when 
a sale ia concluded, although the money on 
account of auch a sale haa not been paid and 
in making up the accounts at the end of the 
year such eutriea are treated as receipts, and 
the tax ia levied on theae 'book profits'. It 
may happen that some of these 'book profita’ 
canuot be recovered; they are written off as 
'^ad debts” when found to be irrecoverable; 


and since such 'book profits’ have been ini. 
eluded in the income aaseaaed to income-tax. 
the 'bad debts' must be written off against the* 
'book profits’ tn the year in which they are* 
written off in the accounts as irrecoverable,. 
Where the cash system is adopted, there oan^ 
be no 'bad debts’.” 

I have underlined (italicized) the impor- 
tant words. 

On the statement of the Assistant Com- 
missioner and the Commissioner that the" 
assessee maintains bis books on mercantile^ 
system of accountancy, the assessment oF 
the business profits under S. 10, Income- 
tax Act, made by the Assistant Commis- 
sioner on Rs 86,307-11-0 must be on what- 
are treated as ‘book profits’ of the ac- 
count year It is, therefore, argued by 
the assessee’s counsel that if the tax is to^ 
be levied on 'book profits’ he is entitled) 
to write off against them, such book- 
profits to the extent of Bs. 7,481-13-9 as^ 
have been found, or adjudged by him, to 
be bad debts, and, as such, irrecoverable 
in the account year Even according to- 
the aforesaid instructions where 
' 'book profits’ have bean included in the- 
iucome assessed to income-tax, the 'bad debts' 
must be written off against the ‘book profits’ lui 
the year in which they arc wiittoii off in tho- 
accounts as irrecoverable.” 

I think that this line of reasoning' 
based upon the instructions themselves- 
ought to be assumed as correct. It en- 
titles the assessee to urge that in deduc- 
ing the taxable income in the shape of' 
book profits of the account year ther 
whole of the amount of bad debts- 
written off by him in his account as irre- 
coverable ill the account year must 
be deducted. The receipt side of the ac- 
count represents the aggregate of receipts 
not merely on account of the year’s -newi 
business but also those on account of the- 
accumulated balances of business carried 
over from past years' accounts and, there- 
fore, the debits against it must necessarily 
comprise the balance of outstandings actu- 
ally carried over to the next year’s books- 
of accounts, and also the aggregate oE- 
such balances of the past years’ businesses 
as have either turned out to be bad or 
irrecoverable in that year, or, were con- 
sidered by the creditor, for several rea- 
sons, to be unfit to be carried over any 
further 

It is common knowledge that no credit 
tor, ordinarily, likes to write off a debt 
and, thereby create evidence, in his ac- 
count books, of its having been treated by. 
him as a bad and irrecoverable debt, an- 
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less he has losb all hope of its recovery, 
whether he has lost his limitation for a 
-suit in respect of it or not Amongst 
Hindu debtors a notion prevails that it is 
•a sin to die indebted to others, and several 
instances of debtors executing bonds, and 
(pro-notes, and even alienating ]oint pro- 
iperties for the satisfaction of even time- 
barred debts are often noticeable in 
’Courts A creditor, therefore, naturally 
^hesitates voluntarily to enter as given up 
■a debt, which by change of circumstances, 
this debtor or even his legal representative 
may arrange, or, be expected, to pay even 
rafter the expiry of limitation An entry 
dn the creditor’s account-books writing 
•off a debt as a bad debt in any particular 
^year is under such circumstances likely 
rto be interpreted by the debtor as prima 
^'facie good evidence of conduct on the part 
•of the creditor wherefrom an abandon- 
ment of his right to demand it might 
reasonably be inferred so as to serve as a 
^ood answer to any future demand, on the 
occasion of any adjustment or fresh loan. 
'Such an entry is, in my opinion, a con- 
-scious act on the creditor’s part whereby 
^he determines his election, once and for 
•ever, to treat the debt referred to therein 
•as bad or irrecoverable It, therefore, 
etands to reason that the creditor must 
have full discretion in the matter ; be- 
cause, it is he, and not the Income-tax 
Officer who knows or must be deemed to 
-know, the circumstances and risks as well 
-as chances of recovery from his debtor. 
The Income-tax Officer cannot, therefore, 
Jegally insist that the assessee must sub- 
-ordinate his own will or discretion and 
•even his decision in the matter to his 
•decision. The creditor, merely because 
he happens to be an assessee liable to 
-pay income-tax to the Crown, cannot be 
.asked completely to surrender his own 
judgment and allow it to be overridden 
by that of the Income-tax Officer. 

In the absence of any legislation to that 
^effect an Income-tax Officer cannot, in 
my opinion, dictate to the assessee that 
•he must write off a certain amount due to 
him after the lapse of the prescribed 
period of limitation Nor can he lay down 
cthat in a given set of circumstances the 
assessee will show the amount as out- 
standing, at his own risk, since it will no 
longer give him any right to set it off as 
•a bad debt against his profits. The Hindu 
Jaw does Uot recognize any rule as to the 
^sxtiaction of claims by efflux of time : 


Ram Kishan Rai v. Chhedi Rai (2). 
The older the debt the greater the res- 
ponsibility of the descendants of the man 
who leaves the debt unpaid. Vrihaspati 
accordingly lays down : 

“ The father's debt must bo first paid, and next 
the debt contracted by the man himself, but 
ihe debt of the paternal grandfather must even 
be paid bafore either of these . Kanhaiya Lai, 
J., m the Full Bench case of Gajadhar v. 
Jaiannath (3) observed at pp. 762-83 [of 46 
All.), " 

that 

The Hindu law did not recognize any rule of 
limitation for the recovery of debts .... 
A debt may become irrecoverable under the 
law DOW in forc3 by reason of the lapse of the 
period of limitation, but the debt exists all the 
same, and if a person chooses to pay a time- 
barred debt in the manner permitted by S. 25, 
Contract Act, the debt which he chooses to pay 
remains the same debt, though by reason of 
the contract which he enters into, it assumes 
a new garb and gams a fresh vitality. " 

^ere loss of limitation for a suit cannot, 
therefore, be regarded as a criterion of 
universal application in the matter of 
writing-off debt. 

Sometimes it may happen that when a 
loan is taken by a debtor he may be quite 
solvent and the creditor may entertain no 
doubt as to his ability to piy In the 
next year of the advance, and, perhaps, 
several years before the due date, he may 
become involved in a financial crisis, for 
which lie is nob responsible, as a result of 
the bank or firm, with which he may have 
been crediting his surplus money, failing. 
There may thus be no prospect in that 
year, or in the near future, of any reco- 
very from such a debtor. If as argued 
on behalf of the Grown, this creditor were 
to make it his practice bo debit as bid or 
irrecoverable debt, every loan or its 
balance on the expiry of three years from 
its due date, and not earlier, how and 
when is he to debit the amount ot the debt 
to the kasar khata, although he is quite 
satisfied as to the debtor's inability to 
liquidate it Is he to wait until the 
whole debt falls due, luA also for a 
period of three years thereafter, to be- 
come entitled to debit the said debt as a 
bad debt for purposes of income-tax ? Or, 
should he debit it in the year in which 
the debtor’s liability to pay becomes clear 
to his mind ? The Income-tax Depart- 
ment might in the latter case come down 
on him for having departed from hia 
system of book-keeping and may there- 
fo re disa llow that debit. It is no use 

(2) A.l.R. 1922 All. M2~=44 All. 628. 

(3) A.l.R, 1921 All, 551=16 All. 775 (F.B.h 
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multiplying instances to expose the ab- 
surdity of the cDntention Several ano- 
malous results will follow, if the asses- 
see's discretion or election in the matter 
of the choice of the proper time to write 
off a debt advanced by him as a bad or ir- 
recoverable debt were allowed to bo over- 
ridden by the taxing officer’s decision in 
this way. 

The assessee must for obvious reasons 
be the solo arbiter of his own rights and 
privileges as regards the business he con- 
ducts in his own interest What is to 
his interest, and what is prejudicial to 
him, must depend upon his own decision. 
It, therefore, follows that, on the ques- 
tion whether to treat any particular debt 
as bad or irrecoverable, his word or de- 
cision must be final for he alone is or can 
be the judge of the risks, chances and cir- 
cumstances which may adect the reco- 
very or non -recovery of that debt from 
his debtor 

There is nothing in the wording of S 
21, Income-tax Act of 1922 which mili- 
t<Uies against this view. That section 
does not authorise the Income-tax Officer 
to investigate and determine the year in 
which any loss sustained is to be deducted 
from profits All that it enacts is that 
the loss sustained in any year under any 
of the heads mentioned in taxing 
sections shall be set off against his in- 
come, profits or gains under any other 
head in that year, so that loss under 
one head of income can be charged against 
profits under another in the same year 
A reference to Lord Halsbury’s Laws of 
England, Vol 16, para. 1310, dealing 
with the subject of income-tax, shows 
that in England no deduction is allow- 
able 

“for any debts except bad debts proved to be 
such to the eatiafaction oi the Commis- 
eionors." 

I do not find such a prohibition either 
in S 10 or S 21 or anywhere else in the 
Indian Income-tax Act of 1922 In the 
absence of words "proved to be such to 
to the satisfaction of the Commissioner” 
or words to that effect, in the Indian 
Statute, I am inclined to take the view 
that bad debts are deductible from busi- 
ness profits at the opinion of the assessee, 
the deduction need not be of only such as 
are proved to the satisfaction of the In- 
ootne-tax authorities to be bad debts. 1 
do not find any restriction in the Indian 
Statute as to the year in which the bad 


debts could be deducted by the assessee* 
In the absence of words in the statute, 
restricting the assessee’s option, and,, 
prescribing, the time for writing them 
off, or, the quantum of proof required, 
as a condition precedent, for doing so, or, 
imposing the condition that the Income- 
tax authority should be consulted before 
writing them off, I think the assessee’s 
right to debit, the loss sustained on ac- 
count of bad debts written off by him, 
against the profits or gains of any year, 
must be held to be unqualified and ab- 
solute, as regards the amount to be de- 
bited and the choice of time at which 
to write it off His decision to write 
bad debts off the account cannot be re- 
garded as conditional upon his proving 
them to be bad debts to the satisfaction 
of the Income-tax authorities, as is the 
case under English f^tatute 

III the absence of any express provi' 
sioti in the Income-tax Act, 1922, either 
authorising or prohibiting the deduction 
of bad debts from the profits of a business 
carried on by an assessee, and in view of 
the fact that the specific directions in 
S 10 of the Act are subsidiary to the 
underlying principle that only profits 
ascertained according to the mercantile 
system of accounting, are taxable, there 
can be no two opinions that bad debts 
actually written off the account as such 
by a creditor would form a proper deduc- 
tion Wlmt is usually done is to square 
up the debtor’s personal ledger account 
by entering a correspouding credit to 
wipe out, wholly or partially, as the case 
may be, the debit standing against his 
name. Thus, once these personal ledgers 
of the debtors are squared up, or the 
balance due reduced by the amount writ- 
ten off, the sums written off can no longer 
be carried over to the next year’s books 
as outstanding assets of the business 
These aggregate Snms written off, must, 
therefore, necessarily go to reduce the 
receipts of the business profits in the 
year in which they are written off and 
thus reduce the balance of outatandiugs 
to be carried over to the next year It, 
therefore, follows that, unless and until 
the bad debts are written off the account 
no right to claim a deduction on theii 
account, even though they may have 
been ascertained in the past years, ac< 
crues to the assessee. If the assessse hai 
(ailed to sort out in the past the bac 
debts from the good or doubtful debts 
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and indisoriminately oairried over the 
whole of the outstandings to the next 
year's accountp it does not stand to rea- 
son that he should be compelled for ever, 
at least for purposes of income-tax assess- 
ment, either to treat what are admittedly 
bad debts of some standing as good debts 
because of his omission to sort them at 
such time as the income-tax authorities 
may think, was the proper time for that 
f)urpose, or to take the risk of being 
called upon to pay tax on business pro- 
fits by ignoring bad debts altogether. For 
these reasons I am of opinion that the 
item of Bs 7,481-13-9 was wrongly dis- 
allowed in computing income under the 
head of “business profits." 

I now proceed to consider the second 
point referred. As pointed out by the 
Bench of this Court in Pandurang v Com- 
missioner of Income-tax (l) the word 
“income" has nowhere been defined in 
the Income-tax Act of 1922 The learned 
Judges of the said Bench referred to the 
Privy Council decision in Si Lucia U sines 
and Estates Co y. St Lucia (4) and in 
particular to Lord Wrenbury’a following 
observations as regards the true meaning 
of the word “income" as used in the 
taxing statute which was involved in that 
case, and the provisions whereof are more 
or less analogous to those of the Indian 
statute in this respect: 

"Tli 0 words “income arising or accruing'* are 
nob equivalent to the words “debts arising or 
accruing." To give them that meaning is bo 
ignoro the word “inooms." The words mean 
‘money arising or accruing by way of income." 
There must be a coming in to satisfy the word 
income. " This a sense which is assisted or 
confirmed by the word “received" in the pro- 
viso at the end of S. 4, sub-S. 1. If the tax- 
payer be the holder of stock of a foreign Go- 
vernment carrying say 5 per cent interest and 
the Government is that of a defaulting State 
which does not pay the interest, the taxpayer 
has neither received no^has there accrued to 
him any income in respect of that stock. A 
debt has accrued to him buj income has not. 
It does not follow that income is confined to 
that which the taxpayer actually receives. 
Where income-tax is deducted at the source 
the taxpayer never receives the sum deducted 
but it accrues to him. It is said, and truly, 
that a commercial company, in preparing its 
balance sheet and prodt and loss account, 
does not confine itself to its actual receipts, does 
nob prepare a mere cash account : but values 
its book debts and its stock in trade and so on 
and calculates its proAts accordingly. From 
the practice of commerce and of accountants 
and from the necessity of the case this Is so, 
but is far from eatablishing that incoine arises 


or accrues froin^{ik& above instanced) an in- 
vestment lohich fails to pay the interest due/' 

I have underliued (italicized) the 
words which seem to me to be important 
for the purposes of this reference. 

In the aforesaid case their Lordships of 
the Privy Council l^ad to interpret the 
words “accruing or arising" as also the 
words “derived" or “received" as used in 
relation of the words “income, profits or 
gams" in an Income-tax Ordinance. 1910* 
of St. Lucia where aleo income-tax wae 
leviable on an assessment made on the 
basis of a return of the assessee's income 
for the previous year* as is the case under 
the Indian Income-tax Act. Their Lord- 
ships held that the appellant company 
had not derived or reoeived any income" 
in the account year, as the purchaser 
from that company Jitbd not paid the in- 
terest payable in that year on the unpaid 
part of the purchase price which became 
due then They thus distinguished “in- 
come" from “debt” for the purposes of as- 
sessment and held that the word “income'' 
is not equivalent to the word ' debt" and 
unless “money arisinpi or accruing by way 
of income" actually 'comes in," there is 
no “income" in the strict sense of the 
term 

In Gresham Life Assurance Society v. 
Bishop (5) Lord Lindley has observed 
that a sum of money may be reoeived in 
more ways than one, e. g , by the brans* 
fer of a coin or a negotiable instrument or 
other document which represents or pro- 
duces a coin and is treated as such by the 
business men. Even a settlement of ac- 
count may be equivalent to a receipt of a 
sum of money although no money were 
passed His Lordship further observed 
that to constitute a receipt of anything 
there must be a person to receive, and a 
person from whom he receives, and some- 
thing which is reoeived by the former 
from the latter must be a sum of money* 
and that 

"a mere entry in an acconnt which doss nob 
represent such a transaction does not prove 
any receipt, whatever else it may be worth." 

If the principles ynderlying the two 
Privy Council oases quoted above for de- 
termining what is “income" were applied 
to the facts and oiroumstanoes of this 
case, I think that the arrears of rent* 
which were calculated and went to form 
the consideration of the several renewed 
bonds then aooepted, having been allowed 
to remain unpaid and looked up again ia 


(4) [1921] A. 0. 508. 


(5) [1920] A. C. 287. 
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the hands of the debtorEf for a further 
period stipulated in each bond, could not 
be treated as "income derived accruing, 
arising or ^received" at the time. To be- 
come ‘ income” of that year it had then to 
come in,” which admittedly it had not 
A mere entry in the account, therefore, 
under the kasar khata, with a view to 
lequalize or square up the old debit of the 
amount outstanding against the debtor 
and also to make fresh entries in the de- 
btor’s personal ledger account only to 
tally them with the terms of the contracts 
concluded in the shape of renewed bonds 
does not and cannot, in my opinion, en- 
title thedebtorto say that the said amount 
or the interest included therein was paid 
by him to the creditor on the date the 
bonds were renewed Since the amount 
of prospective sawai debited to the 
debtor’s personal ledger account cannot be 
regarded as an outgoing sum of money 
advanced to him actually on the date he 
executed a bond for a consolidated sum a 
mere credit of that sawai in the kasar 
khata cannot be treated as ‘ income” 
under that date. Similarly, arrears of 
interest included in the consideration of 
the renewed bonds and debited to the 
debtor’s personal ledger account with a 
corresponding credit thereof to the kasar 
khata imports no outgoing” or ‘coming 
in’* of any sum of money. 

Moreover, the sawai as well as the in- 
terest though credited the same day in 
the kasar khata was admittedly in the 
future under the terms of the renewed 
bonds. Consequently, so long as the 
amount of sawai or interest so included 
in the consideration does not become 
overdue to the creditor, he cannot be re- 
garded as having even realized it, as it 
were, for purposes of income-tax assess- 
ment simply because he credits it in 
the kasar khata If the terms of the 
contract disentitle the creditor from 
demanding the interest until after the 
lapse of a certain period of time, and 
if when interest becomes due, the 
(creditor may not siiceeed in realizing it, 
[ think it would not be just and equitable 
to tre\t the unrealized interest, although 
formally credited to the -kasar khata, as 
income, profits or gains derived accruing 
ir arising or received, for purposes of the 
Income-tax Act. 

The mere conolusion of a contract is 
not always sufficient to yield a business 
profit. It is the performance of its terms 


that leads to the accrual of a claim to, or 
to the receipt of, profits of the business. 
If on the occasion of taking the renewal 
bond the creditor expressly agrees to give 
time to the debtor to pay up the arrears 
of interest at a future date, he by his own 
contract precludes himself from demand- 
ing or realizing it at once, even within a 
reasonable time usually necessary to cash 
a cheque on a banker. In other wqrds, 
the test to be applied is, whether any 
profits in the shape of interest had be- 
come due to the creditor in such a manner 
as to be immediately available to him in 
the account year so as to be capable af 
being received by him at his choice and 
pleasure If the interest-money has be- 
come due to the assessee in the manner 
and in the sense that it was so completely 
under his control that, he by an act of 
his will, could receive it in cash without 
greater trouble than is involved in cash- 
ing a cheque, then only it could be called 
"income” such as would be liable to pay- 
ment of tax, otherwise not; cf. Sadasiva 
Ayyar, J’s. observations in Secy, to the 
Board of Revenue Income-tax, Madras v. 
Ar%inachalam Chettiar f6). Although this 
Madras case was under the Act of 1918 
and the present is a case under S. 13 of 
the Act of 1922, it does not make any 
difference in the principle applicable 
Simply because, while under S, 5 of the 
Act, 1918, only "income” was made 
chargeable to income-tax, and under S. 6 
of the Act of 1922, not only "income” 
but "profits” and gains” are made charge- 
able, the addition of the words 'profits” 
and "gains” makes no difference as re- 
gards the matter now under consideration 
as I will show in the following para- 
graphs. 

In Tora Gul Bai v. Commissioner of 
Income-tax (7), the sale-proceeds of goods 
sold in England byjhe Amir of Bukhara 
through a commission agent were credi- 
ted to the agent's banking account in 
London and then transferred to his order 
at Bombay. There was no definite agree- 
ment fixing the rate of commission pay- 
able to the agent. The dispute as to the 
commission was settled in a suit at 
Peshawar in accordance with a compro- 
mise executed at Kabul and the Peshawar 
Oourt decreed that two lacs of the sale 
price was the property of the agent. The 
agent was assessed to income-tax on that 

(6) A. I. R. 1921 Mad. 427=44 Mad. 65 (9.B.). 

(7) A. I. R. 1927 Lah. 512=8 Lah. 895. 
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sum. On the question being referred to 
the High Court at Lahore as to whether 
the Peshawar Court’s decree resulted in 
the receipt by the assessee of the two 
ilacs in British India for purposes of 
S 4 (l), Inoorne-tax Act of 1922, it was 
held that as the assessee had received 
the price for the goods in England not 
as owner but 'merely as agent, notwith- 
standing his right to detain a portion of 
•t8e money as his remuneration, he was 
(Hot competent to convert the same to his 
own use before he had settled with the 
Amir, and thus, for the purposes of Indian 
[ricome-tax, the assessee received his two 
lacs after it had been allotted to him by 
virtue of the compromise. 

In J. P. Hall & Co Ltd , v. The Com- 
rmissioners of Inland Revenue (8), it was 
.held that, for the purposes of Excess Pro- 
fits Duty, profits from the contracts for 
the purchase and sale of the control gear 
■Arose to the appellant company in the 
•Accounting periods in which the gear was 
■actually delivered and not in the pre-war 
period ending the 30th June 1914, in 
which the contracts were made The 
following observations of Lord Sterndale, 
M. B , are important; 

" * * * These profits were neither as- 

certained nor made at the time that these two 
contracts were concluded. There are any 
number of contingencies that might have hap- 
.pened, by which the profit would not have 
turned out what it appeared on the face of it 
when the contracts were made. Any number 
■cf complications might have occurred that 
might have caused quite a different result to 
have accrued from these two contracts.'’ 

Atkin, L J., also observed that 
'^'the profits for Excess Profits Duty are to be 
assessed on the same basis of profits for in- 
come-tax purposes, and the word '‘profits" for 
.income-tax purposes is to be understood in 
accordance with the words of Lord Halsbury 
in the Oreshain Life Assurance Society v. Styles 

"in its natural and proper sense, in a sense 
which no commercial man would misunder- 
stand" 

■and he says 

"that profits and gains must be ascertained 
’(Ml ordinary principles of commercial trading." 
* * * It seems to me that no parson here 

trying to ascertain profits on the principles of 
•ordinary commercial trading would dream of 
including profits in his yearly balance-sheet, 
which would not be made until the goods had 
actually been delivered in respect of some con- 
tract which was to run over a period of at least 
two years, possibly more. To my mind the 
procedure of the company was the ordinary 
commercial procedure in taking the profits 
[that they made as and when the goods were 

■ 1 6 ) [1912] 8 K. B. 162. 

19) 3 T. 0. 1B5 (168). 


delivered. Anything else, it appears to me. 
would be quite contrary to commercial proce- 
dure, and would not be profits in the natural 
and proper sense." 

The principles deducible from these 
ruling are that unless and until the preli- 
minary conditions necessary for earning 
the benefit of any business contract as a 
profit are settled, or performed the profit 
does not even arise, or accrue To treat 
it as a profit, in its real sense the asses- 
see must be "competent to convert the 
same .to his own use;” he cannot there- 
fore, be regarded as having received any 
income in the shape of profits of the par- 
ticular business contract until the con- 
tract is performed. Further a mere 
conclusion of a contract is not suffi- 
cient, nur will a receipt of money on 
somebody else’s account be sufficient 
pending settlement with him It, there-, 
fore, follows that a mere credit of^ 
the amount of interest in the kasar 
khata, in the year when the contract is' 
concluded, pending the actual receipt 
thereof after it falls due, is not sufficient 
to charge the amount so credited as in-' 
come.” Not only this but a credit of the 
anticipated profit in the very year in 
which the contract is made, i. e , before 
the performance, or delivery, contemp- 
lated by it, falls due, or, is given, is 
"contrary to commercial procedure” and 
would nob reflect the real "income” of the 
assessee, or "be profits in the natural and 
proper sense.” 

Beading the credit entries in the kasar 
khata in oonjunctipn with the debit en- 
tries in the debtor’s personal ledger ac- 
counts the only legal inference deducible 
therefrom is that what is shown as re- 
ceived under the kasar khata is really not 
received at all but is only expected to be 
received or perhaps may never be received 
and the amount so credited can therefore 
be regarded merely as an unrealized asset 
of the business, and not as "income” or 
"profits” or "gains” of the business. 
^Ytlat is only a jama kharchi kasar, i. e 
profit by book adjustment cannot be con- 
fused with profit derived from cash reali- 
zations of interest, merely because both 
are lumped together under one ledger 
head kasar khata.” 

A Bench of this Court had occasion to 
decide in Commissioner of Income-tax v. 
Nanhelal (lO) a more or less similar 
question upon a' reference by the Com- 
missioner of Income-tax. It was there 

(10) a; X. R. 1938 Nug. 241. 
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held that sums shown in the accounts as 
having fallen due but not received could 
not be treated as ‘‘income.” I think that 
the said decision in no way contravenes 
the provisions of S. 13, Income-tax Act of 
1922. For these reasons I am of opinion 
that the item of Bs 16,031-4-6 which re- 
presents unrealized interest was w^rongly 
treated as “income,” “profits” or “gains” 
under the head of “business” by the 
Assistant Commissioner of Income-tax in 
taxing the present assessee. 

As a result of the above conclusions I 
recommend that the answer to the first 
point should be in the affirmative, and 
that to the second should be in the nega- 
tive 

Findlay, J. C . — I have had the ad- 
vantage of perusing the opioion of Kin- 
khedo, A. J. C , in this case. and I fully 
concur therein 

Prideaux. A J. C — I have had the 
advantage of perusing the opinion of Kin- 
khede, A. J G , in this case and [ agree 
with him in his decision on both ques- 
tions. 

R K. Reference answered. 
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Kinkhede, A J. C 
G I P Rif — Applicant 

V 

Ilaiakchand Hevichand — Non-Appli- 
cant. 

Misc Appln No. 14-B of 1927, Deci- 
ded on 20th June 1928 for review of the 
order of Kinkhede, A J. C , D/- 30th 

November 1926, reported in A I. R. 
1927 Nag. 77 

(■) Civil P. C., O. 47, R. 1-MiiUke of 
law. 

A mintako of law is not in ifcholf a suffiuiont 
mistake or orror apparent on the face of the 
record to warrant a review of judgment ' A. 1. 

R. 1922 P. C. 112 and A. I. R. 1925 Nag. 206. 
Foil. [V 58 C 2] 

(b) Railways Act, S. 72 — Reweighment. 

The Railway Company is not under legal 
obligation under all circumntaacoa to reweigh 
the goods at the sweet will of the customer : 
A. I. R. 1927 Nag. 77, Expl. [P 59 C 1] 

B.D^Desai, A. V. Kliare &nd W. B 
Pendharkar — lov Applicant. 

G. G. Hativalne — for Non- Applicant 
Order . — This is an application for 
review of my deoision. The learned coun- 
sel for the applicant has in a very long 
and elaborate argument tried to urge that 
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the view taken by me in the case aa 
regards the obligation of the Railway 
Company to reweigh is opposed to that 
taken by the Judges of the Calcutta High 
Court in Janki Das v. B N. Ry. Co. (l), 
and Rani Jas Agarival v Indian General 
Navigation & Ry. Co. Ltd. (2) and 
Jagannath Marwary v. E. I. Ry.Co. 

(3) and that I should not have preferred 
the view expressed in R. & R Ry. Co y. 
Ismail Khan {i), by the Judges of the 
Allahabad High Court, to their view. In 
other words the review is sought on tho 
short ground that there is an error of law 
in my decision. But as held by their 
Lordships of the Privy Council in Chha~ 
juram v Neki (5), the mere fact that a. 
judgment proceeded upon an incorrect 
exposition of the law is no valid ground 
for review. This view has been followed 
by this Court in Ramchandra v. Govtnd- 
rao (6), where it is distinctly pointed 
out that a mistake of law is not in itself 
a sufficient mistake or error apparent on 
the face of the record to warrant a review 
of judgment. Even assuming that there 
is an error or mistake of law in the deci- 
sion under review, I think I, as a single 
Judge, am bound by the Bench decision 
of this Court especially as it is based on 
the Privy Council decision just quoted 
above I am, therefore, constrained to reject 
the petition for review on this technical 
ground. 

Lastly, I am asked to hold that some 
of my remarks as regards the scheme and 
intention of the Railways Act are mere 
obiter and unnecessary for the actual 
decision of the case This may be so, I 
may say it is natural in a judgment 
which was somewhat long. But the 
correctness or otherwise of this remark 
of the applicant must depend upon the 
actual observations made, or upon the 
construction of word that may have been 
used or might have crept in the course ol 
writing a decision. If the observations 
were unnecessary, as the company thinks 
for supporting the actual finding or deci< 
sioQ given in the case and it could be 
otherwise supported on the evidence on 
record, then the Railway Company is a( 

(1) ]19i2j 16 C. W. N. 356=13 I. C. 509=1J 
C. L. J. 211. 

(2) [1918] 22 C. W. N. 310=41 I. C. 387. 

3) [1918] 22 C. W. N. 902=45 I. C. 933. 

(4) [1915] 13 A. L, J. 417=29 I. C. 207. 

(5) A. I. R. 1922 P. C. 112=3 Lah. 127=49 I 
A. 144 (P. C.). 

(G) A. I. R, 1925 Nag. 266=23 N. L. R. 53. 
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perfect liberty to ignore my obiter re- 
marks, without the necessity of asking 
for a review of my decision and obtaining 
a pronouncement to that effect from me. 
All that I can say, for the benefit of the 
Railway Company, if it benefits the com- 
pany at all, is that on the facts and cir- 
cumstances which were proved in the 
case, the refusal and neglect of the Rail- 
way Company to comply with the plain- 
tiffs demand for reweighment was 
prompted by improper motives and was 
not justified It was, therefore, action- 
able in the circumstances of the case. It 
was far from my intention to lay down as 
a matter of abstract proposition of law 
that the Railway Company was under a 
legal obligation under all circumstances, 
to reweigh the goods at the sweet will 
of a customer If there was any genera- 
lization and reference to the provisions 
of the Railways Act, the same must be 
with the object of lending more support 
by way of an additional proof rather than 
as the main stay for the decision, which 
was arrived at and based by me, on' the 
evidence adduced in the case 

Under these circumstances, I see no 
reason to interfere with the decision as 
given by me. The application for review 
stands rejected with costs. I fix pleader’s 
fee Rs 20. 

A.L /r K Application rejected. 
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Kinkhede, A. J C 

Datiattaya Balivant Bharade — Ap- 
pellant 

V. 

W amanrao Bustamrao — Respondent. 

Second Appeal No 118 of 1928, De- 
cided on 27th September 1928, from de- 
cree of Addl. Diet Judge, Nimar, D/- 15th 
December 1927, in Civil Appeal No. 46 
of 1927. 

(a) C. P. Land Revenue Act, S. 203 (1)^ 
A tenant hee right to tranifer site lubject to 
exceptions without landlord'! conient. 

A tenant has a right of transfer subject to 
oortain exceptions mentioned in the section. 
A transfer of a site to a person entitled to and 
not already in possession of it being perfectly 
legal is not voidable at the instance of the 
landlord, because -the transferrer and the 
transferee settled the bargain without refoc- 
enoa to him. [P 59 C 2] 

(b) C. P. Laod Revenue Act, S. 203 (8)^ 
Word "contract” does not include entry in 
wajib-uparz. 

The word "contract” oannot be so liberally 
or widely interpreted as to include within its 


scope an entry in the wajib-uParz that the- 
laudlord’s permission is necessary for the 
validity of a transfer. [P 59 G 2] 

W. B. Puranik — for Appellant. 

Judgment. — Mr. W.R Puranik, ad- 
vocate, for tbe appellant heard. I think 
the provisions of S. 203 (l) and sub-S. (3), 

C. P. Land Revenue Act have been rightly 
interpreted. In using the words ''A per- 
son holding a site shall be incompetent 
to transfer it except to a person entitled 
to and not already in possession of such 
site the legislature must be considered to 
have recognized aright of transfer subjecfc 
to the exceptions. In other words the 
capacity to transfer was circumcribed and 
limited duly to the two exceptional cases; 

In laying down a general bar against 
transfer, the legislature conferred a limi- 
ted right of transfer by making it pos- 
sible to the transferring person to choose 
his own transferee within the statutory 
exceptions. The circle of persons who.- 
could be transferees was thus limited If 
the transferee was within the exception 
the transfer was legal and it gave bo 
the landlord no right of re-entry. If the' 
transferee did not satisfy those condi- 
tions, there was no right at all created ini 
his favour in respect of the site, much! 
less would he be classed as a licensee of 
the landlord. I think, the legislature 
never intended to lay down that a transfer 
which was perfectly legal was voidable 
at the instance of the landlord, because 
the transferrer and the transferee settled 
the bargain without reference to him. 

I am asked to treat sub-S. 8 of the Act 
as sufficiently wide to bring the present 
case within the operation of an entry in 
the village administration paper which 
is said to be in the nature of a contract 
between the proprietor and the holder of 
the abadi site. I am not prepared to in- 
terpret the word "contract” so liberally 
or widely as to include within its scope 
the so-called implied covenant in the 
wajib-ul-arE that the landlords’ permis- 
sion is necessary for the validity of a 
transfer I oannot read into the section 
any provisions of the wajib-ul-arz in the 
absence of express words to that effect. 
If the legislature wanted to make any 
such exception in favour of an entry in 
the village administration paper, there 
was nothing to prevent it from doing so 
expressly in this section itself while en- 
acting the exception in favour of a oon-r 
tract. It could have equally excepted' 
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43Uoh an entry in the village administra- 
tion paper also The fact that in S 96, 
O P Tenancy Act of 1920 and in sub- 
S. (5) of S. 203, C P. Lind Revenue Act 
of 1917, such exceptions are made is clearly 
indicative of an intention that wherever 
the legislature thought fit to enact an 
exception it did so expressly. 

I therefore hold that the permission of 
the landlord was not necessary for the lega- 
lity of the transfer in question and that 
the plaintiff’s claim has been very rightly 
'dismissed in the Courts below. The ap- 
peal fails and is dismissed without notice 
tto the respondent 

M.N./b K. Appeal dismissed. 
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Macnair, a. J. C. 

Kamtaprasad and others — Defendants 
— Appellants. 

V 

Afai/iorao— Plaintiff — Respondent 
Second Appeal No. 422 of 1927, De- 
'^eided on 20th November 1928, from 
• decree of Addl. Dist. Judge, Bilaspur, 
D/- 22nd April 1927, in Civil Appeal 
:No. 191 of 1926. 

(a) Hindu Law — Alieuakion — Neceiiily — 
Recitali are iniufficient to prove inquiry 

ranto legal neceiiity. 

Recitals in a sale-deed are ordinarily in- 
sufficient in the absence of other independent 
evidence to establish that the vendee made 
sufficient enquiries Into the existence of legal 
necessity ; A. I. R. 1921 Nag, H, Rel. on. 

[P 61 0 1] 

(b) Hindu Law — Alienation — Father — No 
’'legal necessity — Whether the sale as a whole 
^was justified should be found. 

Where a sale by a father is impeached on the 
..ground of want of legal necessity by a son, the 
question to be decided is not whether his share 
of the property sold might have been justified 
by legal necessity but whether the sale of the 
whole property actually effected was so justi- 
fied : A. I. R. 1927 P. C. 37, Foil. [P 61 G 2] 

(c) Hindu Law — Joint family — Alienation 
-^Purchaser of undivided share is not en- 
titled to joint possession. 

A purchaser of an undivided share of a joint 
Hindu family, if out of possession, should not 
be given joint possession with the other co- 
parceners but should be left to his remedy of 
a suit for partition : A.I.R. 1926 Bom. 899 and 
^9 Mad. 265, Rel. on. [P 61 G 2] 

(d) Hindu Law^ Alienation— Father— No 
necessity — Purchaser is liable to be dispos- 

^ Seated of whole by son — Decree should de- 
-clare purchaser's share. 

. A purchaser of an estate from a Hindu 
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father, when the sale was not binding on the 
share of the son, is liable to be dispossessed by, 
the son of the whole and every part of the 
undivided estate while the family remained 
undivided, though the purchaser may have 
remained in possession for many years : 9 N. 

L. R. 18, Foil.] 39 Mad. 235, Rel. on.; A. I. R. 
1926 Born. 399, Ref. But a declaration in fav- 
our of the purchaser about his right to the 
father’s share should form part of the decree : 

3 Cal. 198, IP.C.) Foil. [P G2 G 1, 2] 

(e) Hindu Law — Alienation — Father — 
Son’s share not bound — Son is entitled to 
get his share at date of suit. 

A Hindu father's alienation of certain pro- 
perty was held to be not binding on his son's 
shares. One of his two sons had died . 

Meld . that the other son is entitled to a 
half share of the property sold, that being his 
share of the property when he impeached the 
sale. 2 C. P. L. R, 141, Dist. 

[P 62 0 2] 

J Sen — for Appellants. 

M. R. Bobde — for Respondent 
Judgment — The judgment in this 
appeal will govern the decision of the 
cross-appeal No 470 of 1927 — Madhorao 
V Kamtaprasad and others At the be- 
ginning of 1914 one Ramrao held a two 
annas share in Mouza Lachanpur in the 
Bilaspur District as his ancestral pro- 
perty He had two sons, Baburao since 
deceased and Madhorao, the plaintiff in 
this case On 14th February 1914 he 
sold the share to Mt Filihai, the pre- 
decesBor-in-title of the defendants. In 
the suit out of which this second appeal 
arises Madhorao sought possession of the 
entire two annas share alleging that the 
consideration was taken for immoral pur- 
poses, or in the alternative, was not sup- 
ported by legal necessity He stated that 
Baburao is dead and Ramrao could not 
be traced so that he was entitled to pos- 
session of the entire share. The defen- 
dants urged that the right to avoid the 
transfer so far as Bahurao’s share was 
concerned abated on his death and that 
Ramrao was alive and the plaintiff could 
not claim his share. They alleged that 
the sale to Filihai was supported by legal 
necessity and also that Filihai made due 
enquiries regarding the existence of legal 
necessity before purchasing the property. 

The lower appellate Court has held in 
para. 3 of its judgment that the sale was 
not effected to obtain money for immoral 
purposes but was not justified by legal 
necessity ; out of the purchase money 
Rs 450 was used for the acquisition of 
tenancy right in certain lands at Mohtari; 
there was no legal necessity to acquire 
these lands, bub as the plaintiff was in 
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possession of the lauds the sale was valid 
Against him to the extent of Bs 450 ; 
there was no proof that the remainder of 
the consideration was obtained in order 
to benefit the family estate ; it is not 
proved that Mt Pilibai made any en- 
quiries regarding necessity ; Bamrao was 
alive and still entitled to his share ; and 
the right of Baburao to avoid the sale 
almted on his death 

^he conclusion from these findings was 
that the plaintiff was entitled, to a decree 
putting him in joint possession of his 
share amounting to eight pies on payment 
of Bs 150 "as his share of the amount 
supported by legal necessity ” 

I first deal with the second appeal filed 
by the defendants, S. A No. 422 of 1927. 
It is first urged that the entire considera- 
tion of the sale-deed was taken for legal 
necessity and for the benefit of .the estate. 
This ground attacks a finding of fact. 
Apart from the recitals in the sale-deed, 
there is no good evidence in support of 
the ground Bamrao has admittedly been 
a spendthrift and the recitals in the sale- 
deed carry a little weight I see no reason 
to interfere with the finding of the lower 
appellate Court on this point. 

It is next urged that the vendee 
made proper and bona fide enquiries as 
to the existence of legal necessity and 
took the sale-deed after reasonably satis- 
fying herself as to the existence of such 
necessity As pointed out in Ganha v. 
Shri Vtshveshiuar Deosthan (l), recitals 
in the sale-deed are ordinarily insufficient 
to establish that the vendee made suffi- 
cient enquiries into the existence of legal 
necessity As I have stated above, the 
fact that Bamrao was a spendthrift dimi- 
nishes the value of these recitals. There 
is no independent evidence on record to 
show that Pilibai made any enquiries. 
This ground, therefore, fails. 

The last ground is that as the sale is 
justified to the extent of more than one- 
third and the share of the plaintiff is 
only one-third, the plaintiff is not enti- 
tled to have the sale set aside. Now the 
finding of the lower appellate Court, 
although it contains a statement that 
there was legal necessity to the extent of 
Bs 450, appears clearly to be that there 
was no legal necessity for any sum. The 
reason for ordering the plaintiff to deposit 
part of the Bs 450 before the sale was 
set aside is that the plaintiff is actually 

(1) A. 1. B. 1921 Nag. 14=17irii. B. 194. 


in possession of the land purchased with 
the proceeds of the sale of the villagp^' 
share and that in equity he should not 
obtain both his share of the purchase- 
money and his share of the property sold. 
Apart from this, his father Bamrao was- 
clearly not entitled to sell that part of 
the joint property, which would ulti- 
mately form his son’s share for legal 
necessity, reserving the part which wouldt 
form his own share for other purposes^ 
-Again, as pointed out by their Lordships: 
of the Privy Council in Sri Erishan Das 
V Nathu Ram (2), the true question 
which has to be answered in oases like 
this is: "Whether the sale itself was 
one which was justified by legal neces- 
sity.” I have not to consider whether 
the sale of a one-third share of the pro- 
perty might have been justified for legal 
necessity but whether the sale of the' 
whole property actually effected was so> 
justified For all these reasons the last 
ground must fail. 

The appeal is, therefore, dismissed.. 
Costs on appellants. 

I proceed with the appeal filed by 
Madhorao, S A. ■ No. 470 of 1927. This, 
raises several interesting questions of' 
law. I first deal with the argument thatw 
as the sale was not for legal necessity 
the plaintiff, a joint cosharer in the- 
share sold, is entitled to possession of 
the entire share, while the purchaser can 
only be given a declaration that he is 
entitled to stand in the shoes of his ven- 
dor and work out his rights and remedies- 
in a partition suit 

There can be no doubt what a purchaser 
of an undivided share of a joint Hindu 
family, if out of possession, should not 
be given joint possession with the other 
coparceners but should be left to his 
remedy of a suit for partition This is 
settled law. I need only refer to Bhau v. 
Budha Manaku Dhor (3) and Maharaja 
of Bobbin V. Venkataramanjulu Naidu 
(4), and the cases cited therein. But the 
Bombay High Court in the case cited 
above has held that if such a purchaser 
is already in possession and a suit for 
recovery of possession is brought by an 
excluded coparcener, the purchaser need 
not necessarily be ejected; the Court has 
discretion to declare him entitled to hold 

(2) aTi. B. 1927 P.O. 37=49 All. 149=54 I. A. 

79 (P.O.). 

(3) A. I. B. 1926 Bom. 399=50 Bom. 204. 

(4) [1916] 39 Mad. 265=25 I. C. 585=27 M.. 

L. J. 409. 
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^(pending a partition) as a tenanfc-in- 
common with the other coparceners. 

In the present case the purchaser has 
been in pessession for many years in 
virtue of a sale which is good until the 
sons exercise their personal rights to set 
it aside It does appear a somewhat 
cumbrous procedure to deprive the pur- 
chaser of the possession of land which he 
has held for many years under a voidable 
title when he has still a right to regain 
possession of a part of the land by means' 
uf a partition suit But, in reality, the 
adoption of this course does not involve 
greater hardship on the purchaser than 
the alternative course involves upon the 
coparcener who has set aside a sale In 
the former case, the purchaser can hie a 
suit for partition immediately -and will 
very possibly be entitled to a share of the 
mesne profits during the pendency of the 
suit, whereas in the latter case, the co- 
parcener will vary possibly be driven to 
a suit for partition before obtaining 
physical possession of the share which he 
has every right to possess. 

Clearly the fact that the purchaser has 
been so fortunate as to remain for many 
years in possession under a voidable title 
is not a strong reason for inflicting in- 
convenience on the coparcener in order 
to avoid possible hardship to the pur- 
chaser. 

In Mohanlal v. TekcHand (5) the facts 
were very similar to those in the case 
which I am dealing There was a sale 
by the father and even if the father did 
not represent himself to be acting as 
manager the son had only a personal right 
to set aside the sale and the purchaser 
remained in possession of the entire share 
for many years It was decided that the 
plaintiHs were entitled to possess the 
whole and every part of the undivided 
estate while the family remained un- 
divided. I see no reason to dissent from 
this view In Maharaja of Bibbili v. 
Venkataramanjulu Naidu (4) it is stated 

'* The Privy Council has docidod that the 
alienee in poBsoBsion ib liable to be ejected at 
the instance of the coparceners who are not 
bound by the alienation." 

The view taken by the Bombay High 
Court is to the effect that a purchaser 
already in possession should in some oases 
be ejected and in some cases allowed to 
hold, till a partition, as a tenant-in- 
oommon I agree with the opinion of 

.'(6) [1913] 9 N. L. R. 18=18 I.O. '626. " 


Stanyon, A. J C., in Mohanlal v Tek~ 
chand (5), that it involves undue hard- 
ship on the coparcener to drive him into 
the anomalous position of joint possession 
with a stranger or compel him to carry 
out a partition for the benefit of the 
vendee. 

This ground of appeal, therefore, suc- 
ceeds, and I hold that the plaintiff is 
entitled to eject the defendants, though, 
as was ordered in Deendyal Lai v 
Jugdeepi^), a declaration in favour of 
the defendants should form part of the 
decree 

It is next urged that the lower appel- 
late Court erred in holding that the right 
of Baburao to impeach the sale abated on 
his death and the plaintiff could not re- 
cover the share which could "have been 
recovered by Baburao. I agree with the 
appellant’s counsel that the decision in 
Sardar Sing v Ajit Sing (7), does not 
apply to the facts in this case It is not 
the case that the plaintiff Madhorao has 
a right to set aside the sale with respect 
to one-third of the estate while his bro- 
ther Baburao had an entirely separate 
right to avoid the sale with regard to a 
separate one-third share. The plaintiff 
has a subsisting right to set aside the 
sale. In Sardar Sing v A^it Sing (7) 
there was at the time of the suit no 
person in existence who had a right to 
set aside a sale. After the sale is set 
aside the defendants remained purchasers 
of the undivided share of the plaintiff’s 
father, Ramrao. They can sue for parti- 
tion and the share which they will get 
depends upon the state of the family at 
the time of partition. Had other sons 
been born to Ramrao the share would 
have been diminished. After the death 
of Baburao the share which they can get 
has increased. Prom the admitted facts 
it would appear that the share which the 
defendants will receive on partition will 
be a half share if they now file a suit 
The lower appellate Court is wrong in 
thinking that the plaintiff is only entitled 
to a one-third share and the aphellant’s 
contention that he is entitled to a two- 
third share is incorrect. 

It is last urged that the plaintiff should 
not have been held liable to make re- 
imbursement before recovering the pro- 
perfcy Ramrao sold property which 

(6) [1883] 3 Cal. 198=4 I. A. 247-=l qTIj~ 'R* 
49=3 Suther 468=3 Sur. 730 (P.O), 

(7) [1889] 2 C. P. L. R. 141. 
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was liable to be attached by creditors and 
spent Bs. 450 in obtaining possession oE 
occupancy lands ; he entered the names 
of his minor sons as tenants of that land. 
The plaintiff is in possession of the lands, 
either solely or at least to the extent of 
one-half. It has not been urged that the 
lands are of a less value than the sum 
expended in their acquisition I see no 
reason for disturbing the order made under 
the jfrinciples of equity that the plaintiff 
should make reimbursement before reco- 
vering the property sold It has not 
been urged that he should make the re- 
imbursement of the whole of the Bs 450 
and it is clear that he must pay half that 
sum before he gets a decree for possession 
of the whole of the property sold This 
ground therefore fails. 

The decree of this Court is therefore 
that if the plaintiff pay Bs 225 to the 
defendants within a period of two months 
from this date, the defendants shall deliver 
possession of the 2 annas share in suit . 
but it is declared that the defendants 
have acquired the share and interest of 
Eamrao in that property and are entitled 
to take such proceedings as they may be 
advised to have that share and interest 
determined in partition If the plaintiff 
falls to pay the Bs 225 his suit shall 
stand dismissed The plaintiff will bear 
one-fourth of the costs in all Courts, the 
defendants the remainining three-fourths. 
Counsers fee in this Court Bs 50 

JVI N /r.K Order accordingly 

^ A. I. R. 1929 Nagpur 63 

Macnair, A. J C. 

Sobharam and another — Plaintiffs — 
Appellants 

V 

Bamprashad and another — Defendants 
— Bespondents. 

Miso Appeal No 29 of 1927, Decided 
on 15th December 192?, from decree 
of Dist Judge, Hoshangabad, D/- 29th 
March 1927, in Civil Appeal No 207 of 
1926. 

^ (a) Civil P. C., O. 41, R. 23 — Appeal 
from mortgage decree — Pint Appellate 
Court deciding all point! except amount 
due and directing pleadings thereon— Order 
■of remand is not one under R. 23, nor is it a 
decree, and is not appealable — Remand was 
under Civil P. C. S. 151. 

In an appeal from a mortgage decree the 
first appellate Court decided all the points in 
dispute except those which related to the 
amount due to the defendants as mortgagees. 
The decree of the first Court was reversed and 


that Court was directed to take proper plead- 
ings with regard to the sum due to tho mort- 
gagees. In an appeal from the remand order, 
Held, that the order was under S 151. It 
being neither an order under 0 41, R. ‘id nor a 
decree, no appeal lay 12 N. L. R. 12G'£rpZ; 44 
Cal. 929 (F.R.) , A. I. R. 1927 Pat. 296 and 
A. I. R. 1925 Mad. 229, Appr. [P C3 C 2] 

(b) Civil P. C., O. 41, R. 23— Remand not 
under R. 23 should be sparingly granted. 

The power of remanding a case, when 0. 41, 
R. 23, does not apply, should be most sparing- 
ly used by tho Court of first appeal li N. L, 
R. 12G, Foil. [P G4 C 1] 

G B Parekh — for Appellants. 

J. Sen — for Bespondents 
Judgment. — The lower appellate 
Court decided all the points in dispute 
except those which related to the amount 
due to the defendants as mortgagees , 
The judgment states' 

‘'The pleadings and issues .xa to what should 
be the price of redemption are however loft in- 
complete and defective and no iiroper adjudi- 
cation cau be given on it.” 

The decree cf the first Court was revers- 
ed and that Court was directed to take 
proper pleadings with regard to the sum 
due to the mortgagees The plaintills in 
appeal to this Court attacked the findings 
of tho lower appellate Court on the point 
in dispute 

The respondents urge that no appeal 
lies In Jagannath v. Maruti (1) it was 
pointed out that a remand such as this is 
not a remand under O 41, B 23, Rch, 1 
Civil P C , as the first Court had not 
disposed of the suit upon a preliminary 
point It is stated that such a remand 
was an exceptional course followed under 
the powers given by 0. 41, B. 33 I 
prefer the view taken by a Full Bench of 
the Calcutta High Court in Ghuznavi v 
Allahabad Dank Ld. (2) that S 151 ol 
the Code authorises such a remand, hut it' 
is nob very material whether the power 
to make remand is given by S 151, or by, 
O 41, B. 33, as in either case no appeali 
lies from an order which is not a 
decree The order of remand is not a decree, 
as it does not conclusively determine the 
rights of the parties with regard to all 
or any of the matters of controversy in 
the suit any more than a finding on some 
issues given in the course of the suit 
This has been held in Chandrtka Prasad 
Singh V Mithu Bai (3) and 1 agree with 
the reasoning of the Judges who decided 
that ca se. In Badha Krishna Baov, 

(1) [1916] 12 N. L. R. 126=‘36 I 0. 241; 

(2) [1917] 44 Cal. 929=20 C L. J. 49=41 I.C. 

598=21 C. W. N. 877 (F.B.). 

(3) A. I. R. 1927 Pat. 296=6 Pat. 380. 



61 Naffpur Fremdas v. Balkishan (Macnair, A. J. C.) 192^ 


Ve 7 ikata Eao (4), also, ib was held that 
no appeil lay from an order of remand 
made without reliance on the provisions 
of O 41, R. 23. I add that in 
7iath V Maruti (i) the order regarding 
refund certihcate jusbihed Stanyon, 
A J C in treating the remand order as 
an order improperly passed under 0 41, 
R. 23, and entertaining an appeal from 
that order 

The appellants do not urge that the 
remand is improper and though I fully 
agree with Stanyon, A J C., that the 
power of remanding a case, when O 41, 
R. 23 does not apply, should be most 
sparingly used by the Court of first ap- 
peal, I see no reason to interfere with the 
procedure of the lower appellate Court. 

I have been asked by the appellants 
to make it clear that this Court if and 
when tlie appellate Court finally decides 
all the matters in dispute aud a second 
appeal is filed, will consider the proprie- 
ty of the findings which the lower appel- 
late Court has already reached. 

I hold that this appeal does not lie 
and, therefore, dismiss it Costs of this 
appeal will be borne by the appellants 
Counsel’s fee Rs 40. 

R.K. Appeal dismissed f 

~(i)'A~T. R 1925 Mad. 22J=48 71^. 
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Macnair, a j. C. 

Premdas — Plaintiff — Appellant. 

V 

Ualkishaii — Defendant — Respondent. 

Second Appeal No. 533 of 1927, Deci- 
ded on 29 th November 1928 from decree 
of Addl.Dist Judge, Saugor, D/- 2l3b July 
1927, in Civil Appeal No 34 of 1927 

Central Provinces Land Revenue Act 
(1917), S. 203 (3)— Person having site insuf- 
ficient for his agricultural needs can purc- 
hase abadi site without landlord’s consent — 
Civil Court can decide validity of transfer. 

The words "auch sibo” m 01. (3) do not refer 
to the site which it is desired to transfer. They 
refer to the words “a house-site of reasonable 
dimensions in the abadi." A person having 
a site insufficient for his requirements as'agri- 
oulturist is, therefore, entitled to purchase an 
abadi site without the permission of the land- 
lord. Cl. (4), S. 203 does not prevent civil Court 
from deciding whether such a transfer is valid. 

[P 64 C 2] 

A. V Vazalwar — for Appellant. 

G. L. Subhedar — for Respondeat. 

Judgment — The judgment in this ap- 
peal governs the disposal of . Second Ap- 


peal No 534 of 1927. Mahani Premdas 
V Balkishan: both appeals arise from a' 
single decree of the original Court. Tho- 
facts found by the lower appellate Court 
are that the defendant-respondent had a. 
portion of a house in mouzaTili, but this- 
portion was totally insufficient for his- 
requirements as an agriculturist. Ho- 
purchased another house in the village^ 
without the consent of the plaintiff mal> 
guzar. The malguzar's suit for posses- 
sion of the site has been dismissed. 
There is an order, against which the de- 
fendant has filed no appeal, that the de- 
fendant should pay Rs. 150 to the plain-' 
tiff as compensation. 

It is urged in appeal that the civil 
Courts had no jurisdiction to decide whe- 
ther the site already in possession of th&. 
defendant was insufficient for his require- 
ments; aud even if that site was insuffi- 
cient, the defendant could not purchase 
another site without reference to th&» 
landlord. S 203, Cl. (3\ Lind Revenue-* 
Act is as follows: 

"A parson holding a site under sub-S. (1)> 
shall be incompetent to transfer ib except to^ 
his next heir or to a person entitled to and not> 
already in possession of such site." 

The words “such site” cannot refer to^ 
the site which it is desired to transfer^, 
as a rule permitting a person to transfer 
a site to a person entitled to it is obvi- 
ously unnecessary. It follows that thej 
words “such site" must refer to the 
words “a house-site of reasonable dimen- 
sions in the abadi," in Cl. (l), S 203 
The defendant was admittedly entitled tc 
such a site and it has been held, for ex- 
cellent reasons, that he did not possesL 
such a site. Cl. (3) then does not pro- 
hibit the transfer of the site to him 

The question whether a transfer to him 
was competent is clearly not a dispute re- 
garding the allotments of sites in the 
abadi Cl. (4), S. 203, which directs that 
such disputes shall de decided by a re- 
venue officer, does not prevent a civil 
Court from deciding whether the trans- 
fer with which I am concerned was valid. 
S. '203, Land Revenue Act, then does not 
render the transfer of a house to the de- 
fendant invalid, although the plaintiff’s 
consent was not obtained. It is not sug- 
gested that the transfer was for any other 
reason invalid. The appeals therefore fait 
and are dismissed. Costs on appellant. 

R.K. Appeals dismissed. 
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Mohiuddin, a. J. C. 

Malisudan Singh — Plaintiff— Appel- 
lant. 

V. 

Darbargir and others — Defendants — 
Bespondents. 

Second Appeal No. 552 of 1926. Deci- 
ded on 11th August 1928, from decree of 
Adal. Dist. Judge, Bilaspur, D/- 13th 
October 1926, in Civil Appeal No. 67 
of 1926. 

(a) C. P. Tenancy Act, S. 105 i (c) — Un- 
registered lale-deed of occupancy holding 
for over Rs. 100 — Purchaser is trespasser — 
Civil Court has jurisdiction to try suit for 
possession. 

Whore an ocoupancy holding is sold by an 
unregistered document for more than Rs. 100, 
the sale being for more than Rs. 100, registra- 
tion is necessary and as the document cannot 
be registered, there is no transfer and the 
vendee is a trespasser and the civil Court has 
jurisdiction to oniertain a suit to recover pos- 
session : A. J. R. 1927 Nag. 30. Rel. on. 

[P 65 C 2] 

(b) C. P. Tenancy Act (1920), S. 13 — Ten- 
ant living and his right existing — Lambar- 
dar has no preferential right to possession. 

The lambardar as such has no preferential 
right and cannot be allowed to take posses- 
sion of the land sold to stranger, when the 
tenant is alive and his tenant right has not 
come to an end. [P 66 G 1] 

N. G. Bose — for Appellanb, 

B K. Bose and P. N. Rudra — for Bea- 
pondeuts. 

Judgment. — The plaintiff Muksudan 
Singh, malguzar of Kacharbod, filed this 
suit on 26th March 1925, against Dar- 
bargir who had purchased by means of 
an unregistered sale-deed dated 2nd Octo- 
ber 1922, 8-53 acres of occupancy land 
for Bs. 256 from Mt. Fremkuar, the ten- 
ant of the land in suit. Darbargir was 
put in possession in accordance with the 
sale. Mangal Singh, a nephew of Mt. 
Fremkuar, was made a defendant, because 
he used to live with Mt Fremkuar, was 
her heir, had signed the sale-deed and 
had thus given his consent to the sale. 
Mt. Eala applied on 17th July 1925, to 
be made a defendant, as she alleged that 
she was the daughter of Mt. Fremkuar 
and was added as a defendant The de- 
fendant Darbargir stated that he pur- 
chased the land for Bs. 481, after obtain- 
ing the consent of the plaintiff, that he 
had been in possession &ince 2nd Octo- 
ber 1922, that as plaintiff did not apply 
1929 N/9 & 10 


aside the transfer, his remedy is barred 
and this Court has no jurisdiction. 
Mt. Kala put in a written statement in 
which she stated that she was the heir of 
Mt. Fremkuar and nob Mangal Singh, 
and that plaintiff had no right to bring 
the suit. 

The trial Court found that plaintiff 
had nob consented to the sale, that Dar- 
bargir was in possession of the land in 
suit from 2nd October 1922, that Mt. Kala 
was Mt. Fremkuar’s daughter, that civil 
Court had jurisdiction to try the suit, 
that the sale-deed was inadmissible for 
want of registration, that Mangal Singh 
signed the sale-deed as an attesting wit- 
ness, that Mt Kala’s claim had become 
barred and passed a decree for possession 
in favour of the plaintiff. The lower 
appellate Court held that the malguzar's 
consent was not proved, that the civil 
Court had no jurisdiction to entertain 
tho suit, that Mt Kala’s claim was not 
barred against the plaintiff who 'was not 
in possession, that the landlord had no 
right of re-entry unless it was proved 
that the tenant right had ceased to exist 
and accordingly dii^issed the plaintiff’s 
suit. 

The first point which is urged in this 
appeal is that the civil Court has juris- 
diction to entertain this suit under 
S. 9, Civil F. C., and S 105 (c), Tenancy 
Act, has no application to such a suit. 
In this case the transfer, which is by an 
unregistered deed, is invalid and the in- 
tended tranferee is nob a transferee at all 
and is a trespasser at civil law and can 
be ejected from the land by a suit. In 
Chindhu v. Rameshwarnath (l), Kot- 
wal, A. J C., and Frideaux, A. J. C., in 
a similar case, held as follows ; 

We are of opinion that registration in 
contravention of any provision of la>Y what- 
ever be the cause that led to the contraven- 
tion is ineffectual and must be ignored. Wo 
agree with tho view taken in Nilkant v. Ghulya 
(1^ and the reasons given in support of that 
view. If the registration is ignored there is 
no transfer in cases where registration Is ne- 
cessary and tho jurisdiotion of the civil Court 
IS not barred.” 

In this case the sale being for Bs. 481 
registration was necessary and as the 
document could not be registered there 
was no transfer and the vendee is a tres- 
passer and the civil Court has jurisdio- 
tion to entertain the suit. 

(1) A. I. R. 1927 Nag. 30=22 N. L. R. 128. 

(2) [1917] 13 N. L. R. 165=42 I. 0. 394. 
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The next point whioh is urged is that 
the plaintiff ia entitled to possession 
though Mt Kala, the daughter of Mb. 
Premkuar ia a defendant in the suit, be* 
cause Mt. Kala never undertook to culti- 
vate the holding, pay rent to the land- 
lord and was never in possession of the 
holding Mt. Premkuar died in June 
1924, and she was the tenant of the land 
in suit at the time of her death. She 
was succeeded by her daughter Mt. Kala 
who on Mt. Premkuar’s death, became 
the tenant of the land in suit and is still 
the tenant The plaintiff’s case against 
defendant 3 was that she was not the 
daughter of Mt. Premkuar and in the 
alternative he had pleaded, that in case 
it was held that she was Mt, Premkuar’s 
daughter, she could not claim the land 
in preference to the plaintiff's right who 
was the lambardar. The lambardar as 
such has no such preferential right and, 
therefore, cannot be allowed to take pos- 
session of the land, when the tenant is 
alive and her tenant right has not come 
to an end. The posision of Darbargir is 
that of a liecenaee and Mt. Kala is the 
tenant of the land in suit. As the ten- 
ant is a party to this "suit, the plaintiff 
cannot be put in possession, and, there- 
fore, his suit for possession must be 
dismissed. 

Considering the fact that the appellant 
hae succeeded on the main point involved 
in the appeal, though his suit fails for 
other reasons because Mt. Kala is also 
a party to this suit, it seems fair and 
proper that each party should bear his 
costs as incurred in this Court and the 
Courts below. The plaintiff’s suit for 
possession is dismissed and the appeal is 
rejected. 

R.K. Appeal rejected 

A. I R. 1929 Nagpur 66 

Prideaux, A. J. C. 

(Sheikh) Mahomad — Objector — Appli- 
cant. 

V. 

Pandiirang and others — Non-Appli- 
cants. 

Civil Revn. No. 123-B of 1928, Deci- 
ded on 30th October 1928, from order of 
2nd Class Sub-Judge, Pusad, D/- 27th 
February 1921, ' in Miso. Case No- 138 
of 1927. 


(a) Civil P. C., O. 21, R. 58— Poaieaiion 
only !■ to be determined — Queilion of title 
■hould not be gone into. 

What the Oourb has to find out in objection 
caaea under 0. 21, B. 58, ia who waa in poa- 
Beaaion. It ahould nob go into quesbiona of 
title BB finding na to title in a summary en- 
quiry does not bind the Court in the regular 
suit brought by the aggrieved party : 15 Cal» 

521 (P. C.) ; A. Z. R. 1924 Cal 744 and 14 Oal 
617, Rel on. [P 67 0 1] 

(b) Civil P. C., S. 115 — Other remedy 
open — Finding of fact not oppoaed to evi- 
denae should not be interfered in revision. 

When another remedy is open to the ag- 
grieved party and where no great injustice or 
inconvanienoa would follow from High Oourt’a 
refusal to aot, High Court will nob interfere 
in revision with a pure finding of fact when 
the finding is not opposed to the evidence on 
record or is not based on meagre or little 
evidence or on disregard of evidence: A. I. R. 
1922 Nag. 115 and A. I. R. 1926 Nag. 290, 
Appl [P 67 0 1] 

M. Y. Sharif— (or Applicant 

D. B Daxi—ioT Non- Applicants. 

Order . — In this case the non-appli- 
cant (decree-holder) obtained a decree in 
Civil Suit No 379 of 1927 on 22ad June 
1927 against Sheikh Nur and Sheikh 
Hayat. He attached in execution of 
that decree fields S. Nos. 40, 69 (half- 
share) and 210 (one-third share) and 
houses situated at Dhanki as the pro- 
perty of the judgment-debtors. Against 
this attachment the objector, brother of 
the judgment-debtors, filed an objection 
under O 21, B. 58, on the contentions 
that the judgment-debtors had trans- 
ferred their shares on partition by a 
Bouda-chitthi dated lObh January 1927 
and subsequent sale-deeds dated 13th 
January 1927. These sale-deeds were 
said to be for consideration, and his 
story is that he is in exclusive possession 
of the above property as owner from lObh 
January 1927. 

The decree-holder admitted that the 
objector had a one-third joint share in 
the attached property and asked that 
that share be released. The partitioa 
set up was denied by the decree-holder 
and the sale-deeds were said to be bogus, 
fraudulent and executed with intent to 
defeat the claim of the creditors of the 
decree-holders. 

The objector has failed, and the lower 
Court finds that the sale-deeds were not 
for consideration and that consequently 
no title passed from the judgment-debt- 
ors to the objector who acquired no in- 
terest in the property described in the 
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sale’deeda. Dealing with the point oE 
iposseasion the Judge writes : 

“I believe the ovidoaoe of decree-holder and 
hold that judgoienb-debbors ware ia posseseion 
of the property under abtachmeat.'’ 

The words of their Lordships of the 
Privy Council in Sardhari Lai v. Am-- 
bika Prasad (I), are pertinent in these 
oases. They state : 

" The Code does not prescribe tho extent to 
which the investigation should go, and 
though in some oases it may bo vory proper 
that there should be as full an investigation 
us if a suit wore instituted for tho very pur- 
>poae of trying the question, in other cases it 
may also be tho most prudent and proper 
course to dolivor an opinion on such facts as 
are before tho Court at the time, leaving the 
aggrieved party to bring the suit which the 
law allows him." 

And virtually what the Court has to 
had out in these oases is who was in 
possession, for the hading as to title in 
a summary enquiry does not bind the 
Court in tho regular suit brought by tho 
aggrieved party. It was held by the 
Calcutta High Court in N aj tmunnessa 
Bibi V. Nu^haruddm Sardar (2), that 
Rr. 60 and 61, R 21, Civil P. C , pro- 
vide for a summary investigation into 
possession as distinct from a trial of 
ultimate right. The same conclusion 
was come to in an earlier case oE the 
same High Court in Hamid Bakhut v. 
Buktear Ghand (3), and it seems to me 
that in the present case the lower Court 
wont further than was necessary in de- 
ciding the question of title But there 
is a clear hading on tho part of the lower 
Court as to possession. It has long been 
hold that, though S 115, Civil P. C . 
lorbids revision only in cases in which 
an appeal lies, it will not ordinarily be 
granted where thero ia some other re- 
medy open to tho aggrieved party, see 
Bamchandra y Shridhar{i). In Sam- 
sherkhan v. Abdul Sattarkhan (5) I 
held that it is not the practice of this 
Court to interfere in revision when an- 
other remedy is open to the aggrieved 
party and where no great injustice or 
incouvenience would follow from its 
refusal to act, and I do not think that in 
the present case I should interfere with 
the pure hading of faot as to possession, 
for it cannot be said that that hnding is 
opposed to the evidence on record or is 
[L88B] 15 Gal. 521=15 1. A. i2d=3 »ar. 
172 (P.O.). 

(2) A. 1. R. 1924 Gal. 744=51 Gal. 548. 

(8) [I887J 14 0al. 6L7. 

(4) A. I. R. 1922 Nag. 116=:18 N. L. R. 71. 

X5) A. 1. R. 1926 Nag. 290=22 N. L. R. 80. 


based on meagre or little evidence or on 
disregard of evidence. 

I think the lower Court has come to a 
right oonclusLou in the matter and I, 
therefore, dismiss this application for 
revision The applicant will pay the 
non-applicants’ costs. I hx pleader’s fees 
at Rs. 15. 

B.I^ Application dismissed. 

A. 1. R. 1929 Nagpur 67 

Macnatr, a. J. C. 

Gopal — Plaintiff — Appellint. 

V. 

Bajrang and others — Defendants — Res- 
pondents. 

Second Appeal No. 357- B of 1927, De- 
cide! on 8th Deoembor 1928, from decree 
of Aidl. Dist. Judge, Khamgaon, D/- 9th 
August 1927 in Civil Appeal No. 18 
of 1927. 

(a) Will — Maintenance. 

It 19 doabjfiil wliath^r miro righj to main- 
tonanoe oan ba givon by a will. [P 03 0 1] 

(b) Will — Conitmckion — Testator giving 
legatee field for maintenance and house for 
residence — Legatee restrained from aliena- 
ting but descendants of legatee made enti- 
tled to enjoy property after legatee— 
Not mere right to maintenance but absolute 
estate was given, restraint on alienation 
being invalid, 

A testator by hia will gave a held for lega- 
tee's maiataaanco and a house for his resi- 
donoe. The legatee was forbidden to transfer 
the property by sale, mortgage or gift and the 
will contained a clause that if he did so the 
heirs of the testator would be entitled to 
claim the property. There was, however, a 
clause whereby the dosceudants of tho legates 
wore to enjoy the property after him. 

Held : that the will did not give a mere 
right to maintenance but the 'legatee was to 
get absolute estate and the restraint on aliena- 
tion was invalid and ineUactual: A.I.R. 1925 
P.C. 17G, Dist. [P 68 G, 1 2] 

D, T. Mangalmurti — for Appellanb. 

M. K. Ghandc — for Respondentg. 

Judgment.— The only quesbion which 
I have to oongidor is the nature of the 
estate conferred on the legatees by the 
will of Sitaram. Sitaram had been adop- 
ted by one Jairamdas and the legatees 
were his natural brother and nephews. 
The will states that the legatees hud no 
claim to the testator’s property ; they 
were in poor aircuniRtances and out of 
pity for them a field was given for their 
maintenance and a house for their .resi- 
dence The will is very clear on tho 
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point that the field was given for cultiva- 
tion, though it might be leased for a 
short period, and the house was given 
only for residence. The legatees were 
forbidden to transfer the property by 
sale, mortgage or gift and the will con- 
tains a clause that if they did so the 
heirs of the testator would be entitled to 
claim the'property. There is, however, a 
clause which is admitted to mean that 
the descendants of the legatees should 
en]oy the property after them. 

The lower appellate Court has held 
that this will must be construed as giving 
an absolute estate to the legatees, the 
conditions restraining alienation being 
invalid and ineffectual In appeal it is 
urged that the will does not transfer the 
entire rights in the property ; it merely 
gives the legatees and their descendants 
a right of maintenance from the property, 
the remaining rights in the property 
devolved at the testator’s death on his 
heirs. It is argued that a right to main- 
tenance out of an estate enjoyed on the 
part of a person and his descendants is a 
right known to Hindu law: for instance, 
such a right may be enjoyed by the 
younger brothers of a zamindar where 
the zamindari is impartible. 

It is quite clear that the legatees have 
not got a right to maintenance ft is at 
least doubtful whether such a right could 
be given by a will and even if this could 
be done what was given to them by this 
will was either full rights in the pro- 
perty or something in the nature of a 
charge on the property. The heir of the 
testator is in no way bound to maintain 
the legatees The facts in Bajindra 
Narain Singh v. Sundara Bihi (l) were 
entirely different. In that case the ap- 
pellant was declared to have a right of 
maintenance in certain villages by a com- 
promise decree between himself and his 
brother There was apparently no sug- 
gestion that before the decree the brother 
had no right of maintenance and the 
decree appears merely to have fixed the 
manner in which the maintenance was 
to be received; the rights of the appellant 
in certain villages represented his right 
to maintenance and could not be attached 
in execution. 

After careful consideration I have come 
to the Gonclusion that the legatees took 
an absolute estate under the will. The 

(1) A.I.R. 1925 P.C. 176=47 All. 305=52 l.A. 

262 (P.O.). 


Will cannot be considered merely to oarvo 
out an estate in the property mentioned 
leaving the testator's heirs with the re- 
maining rights in the property for the 
provisions of the 'will deprive the testa- 
tor's heirs of any real interest in the- 
property. There is no attempt to define 
with exactness the heirs of the legatees- 
who were to enjoy the estate after the 
death of the legatees and there is no 
clear statement that on failure of these 
heirs the estate will revert to the heirs 
of the testator. The provision that the 
testator’s heirs will be entitled to pos- 
session if the property is improperly 
alienated appears designed to prevent 
alienation, not to secure any benefit to 
the testator’s heirs. The will then musk 
be read as depriving the heirs of the 
testator of the property given to the 
leagtees. The legatees then take absolute 
estate and the restraints on alienation 
are invalid and ineffectual The appeal 
therefore fails and is dismissed Costs 
on appellant. 

S.N /r.k Appeal dismissed. 

A. 1. R. 1929 Nagpur 68 

Macnatr and Mohiuddin, a. J. Cs. 

Mt. Gawarjabai — Applicant, 

V. 

Ilariram — Non- Applicant. 

Misc. Petn. No. 31-B of 1928, Decided 
on 20th November 1928, for leave to 
appeal to Privy Council, from decision, 
D/- 12th January 1928, in First Appeal 
No. 59-B of 1927. 

Civil P. C., O, 41, Rr. 11 and 31— Ap- 
peal ditmiiied under R. 11 — Writing judg- 
ment is not obligatory though advisable. 

No doubt in some cases it is desirable to 
give full reasons for an order of dismissal 
under O. 41, R. 11. e. g., when the order is like- 
ly to be attacked in second appeal, but the- 
provisions of O. 41 do not make it obligatory 
on a Judge to write a judgment when tho 
appeal is dismissed under O. 41, R. 11: 80 All. 
319; 36 Bom. 116 Foll.\ 37 Bovi. 610 (F.B.) and* 
25 Cal, 99, Expl.\ 3 Mad. 1 Expl. and Dist. 

[P 69 0 2, P 70 0 1] 

G. P. Dick, 0. L. Subhedar and Abdul 
Bazak^iot Applicant. 

M. B. Niyogi and M. B.Marathe^iov 
Non-Applicant. 

Order .^The applicant asks for leave 
to appeal to the Privy Council from 
what she terms the judgment and decree 
of this Court in First Appeal No. 59-B. 
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of 1927, clGoided on 12th January 1928. 
'She was the the defendant in the suit, 
filed by Hari Bam fora declaration that 
he (Hari Bam) was tho adopted son of 
Ganeshdas The first Court in a careful 
judgment found that Hari Bam had been 
adopted by Ganeshdas and passed a decree 
in his favour. The appeal to this Court, 
First Appeal No 59-B of 1927, was dis- 
missed by a Bench without notice to the 
respfcndent. The decision of the appeal 
was termed by the Bench a judgment but 
no decree was drawn up ; it is the pra- 
tice of this Court not to pass a decree 
when an appeal is dismissed under O. 41, 
B IL, Civil P C. As the judgment or 
final order of this Court affirmed the 
decision of the Court immediately below 
leave to appeal to the King in Council 
cannot be granted unless the appeal in- 
volved some substantial question of law. 

It is urged before us that it was neces" 
sary for this Court to pronounce a judg- 
ment containing the matters set forth in 
O 41, B. 31, Civil P. C. and that the 
judgment pronounced does not contain 
these matters and “ is really no judg- 
ment at all. ” We first consider the 
question whether a Court dismissing an 
appeal under tho provisions of 0. 41, 

R. 11, Civil P. C., is bound to pronounce 
judgment containing the matters detailed 
in O. 41, B 31. 

Order 41, R. 30, Civil P. C. directs the 
appellate Court to pronounce judgment 
after hearing the parties or their plea- 
ders. It has no reference to dismissal 
of the appeal at an earlier stage under 
B. 11. B 31 clearly refers to the judg- 
ment pronounced in accordance with 
B 30, bub w_e are unable to see that it 
has any application to an order of dis- 
missal passed under E. 11 The rulings 
in which the point has been discussed at 
length are in consonance with this view. 
In Sainin Hasan v. Firan (1) it was held 
that a Court dismissing an appeal under 

S. 551 of the old Procedure Case was nob 
bound to record a judgment complying 
with the provisions of S 574 of the Code 
In Tanaji Dagde v. Shankar -Sakha- 
ram (2) two Judges of the Bombay High 
Court held that iu dismissing an appeal 
under H 11 it was not obligatory upon the 
lower appellate Court to write a judg- 

(1) [1908] 30 All. 319=5 A. L. J. 300=1908 
A. W. N. 115. 

<2) tl9ial 36 Bom. 116=12 I. C. 564=13 
Bom. L. R. 1002, 


ment This decision was considered by 
a Full Bench in Hanmant v. Annaji 
Hanmanta (3) Tne Judges of that Bench 
apparently considered that the judgment 
in Tanaji Dagde v. Shankar Sakha- 
ram (2) would have been oorrecb but for 
tho existence of a Civil Circular publi- 
shed under the provisions of the High 
Courts Act giving directions to the lower 
Courts of appeal in Bombay. Scott, C, J., 
states: 

“ Thero is much to be said for the reasoning 
in Tanaji Dagde v, Shanhar Sakharam (2) 
upon tha materials which were then before 
tho Conrt '* 

and Bsaman, J. would have adhered to 
the view expressed in Tanaji Dagde v 
Shankar Sakharam (2) if the Banoh had 
had nothing more to do than to give a 
true construction of O 41 

In Royal Reddi v. Linga Reddi (4) 
two Judges took the opposite view with 
regard to the provisions of a former Pro- 
cedure Code, but the short reasoning 
which supported their view appears to 
have no application to the provisions of 
the new Code. In Kali Kishore Deb 
Sarkar v. Ouru Prosad Sukul (5) Mac- 
pherson and Ameer Ali, JJ , book the same 
view of the provisions of the old Code as 
that taken in the Madras case, but they 
are careful to say that they think this is 
the correct view and do not discuss the 
point at length. 

We are of opinion that the provisions 
of O. 41, Sch 1, Civil P. C do not 
require a Judge to write a judgment; 
when the appeal is dismissed under O. 41,1 
E. 11. In S. 2, Civil P. C , " judgment "| 
is dehnei as a statement given by thei 
Judge of tho grounds of a decree or order. 
It is optional for a Judge to write a judg- 
ment whenever he passes an order: bub it 
seems clear that the provisions of O. 41, 
B 31, do nob apply to every statement 
given by the Judge of the grounds of an 
order. Apart from this if it is unneces- 
sary for the Judge to write a judgment, 
the order of dismissal is not invalidated 
if he writes something which ** is really 
no judgment at all. ” 

We bold, therefore, that if the judg- 
ment of this Court had not been in ac- 
cordance with O. 41, B 31, Civil P. C. 
the dismissal of the appeal would not 
have been invalidated. 

(3) [1913] 37 Bom, 610=20 I. 0. 966=15 
Bom. L. B. 765 (F.B). 

(4) [1881] 3 Mad. 1. 

(5) [1898] 25 Cal. 99. 
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To avoid misconception we add that in 
some cases it is desirable to give full 
reasons for an order of dismissal under 
O. 41, R. 11, this is frequently so desir- 
able when the order can be attacked in 
second appeal. 

The judgment of this Court, however, 
does contain the matters mentioned in 
O 41. R. 31 It states the only point 
for determination, namely, whether Hari 
Ram was duly adopted by Gancshdas, it 
gives a decision thereon and an entirely 
adequate reason for that decision, viz; 

there IS a mass of conclusive evidence 
proving that the adoption was made and in the 
course of an address lasting over four hours 
the learned counsel for the appellant has not 
been able to mention a single item of real evi- 
dence to the contrary effect." 

The first ground put forward by the 
applicant therefore fails. 

The remaining grounds really urge 
that undue weight was attached to a 
certain evidence produced by the plain- 
tiff, while proper weight was not given 
to numerous circumstances, which, it is 
asserted, favour the defendant’s case. 
We consider that no question of law 
either as to construction of documents or 
to any other point arises on the judg> 
ment of this Court. 

This application roust therefore be dis- 
missed, Costs on applicant. Pleader’s fee 

Rs. 200 

R. E. Application dismissed 
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Macnair, a. J. C. 

Village Sanitation Panchayat Com- 
mittee — Applicant. 

V. 

S. R. Deshmukh — Non- Applicant. 

Civil Hevn. Appln No 146-B of 1920, 
Decided on 27th November 1920, from 
order of Small Cause Court Judge, Chan- 
dur, D/- 26th March 1928, in Small Cause 
Suit No. 800 of 1927 

(a) Civil P. C., S. 80 — Village Sanitation 
Panchayat is not Public Officer — Civil P.C., 
S.2(17)(f) and (g). 

Village Sanitation Panchayat ia nob a Pub- 
lic Officer within the meaning of S. 80 and 
hence in the absence of notice, a suit is not 
untenable: 84 Bom. 583, Dta^, [P 70 G 2] 

(b) PiWviDcial Small Cause Courts Act, 
S. 25 — Scope. 

High Court’s jurisdiction under S. 26 is dis- 
cretionary and cannot be exercised except to 
remedy injustice. [P 71 G 1] 


IF. B. Puranik — for Applicant. 

V. N. Bapat — for Non- Applicant. 

Order . — The applicant is the Village- 
Sanitation Panchayat of Chandur. The 
Panchayat on Slst July 1926 passed a 
resolution dismissing the non-applicant. 
The non-applicant in the Small Cause 
Court sued for damages caused by his 
sudden dismissal. He stated that he 
was not able to secure employment for a 
period of three months and thus sustained 
a loss of Rs. 120. The learned Small 
Cause Court Judge in a very careful judg- 
ment has awarded this sum to the plain- 
tiff with interest. 

It is first urged before me that the 
applicant Panchayat was a public officer 
within the meaning of S. 80, Civil P. C.,. 
and hence in the absence of notice the 
suit was untenable. Reliance is placed 
on S 2, Cl 17 (f) and (g). Civil PC In 
Cecil Gray v. Cantonment Committee of 
Poona (l) it was held that the Canton- 
ment Committee was a "public officer 
The learned Judges state that a "public 
officer” means, in the first place, a "per- 
son” and the word "person” includes any 
body or association of individuals. I 
must, with all respect, disagree with a. 
finding that a committee can be a "pub- 
lic officer.” In S. 2, Cl. 17, Civil P C., 
it is stated that "public officer” roeaus a. 
person falling under any of the descrip- 
tions' which follow; and while “a per- 
son” includes any body or association of 
individuals, it does not follow that any 
body or association of individuals need 
fall under any of the descriptions given. 
A * committee” cannot be described as 
an officer” or a person who holds any 
office.” In my opinion it would be im- 
possible to discover in any standard work 
an instance of the use of the common 
word ‘officer” to denote an association of 
individuals. 

The duties and powers of committees 
such as Municipal Committees, Village 
Sanitation Panebayats and Cantonment 
Committees are derived from special 
Acts. Where it ia considered necessary 
such Acts, e. g., the Municipal Act, coO' 
tain sections making notice necessary 
before a suit is instituted : and the exis^ 
tence of such sections confirms the view^ 
that the provisions of the Civil Procedure 
Code with regard to public officers do not 

(1) [1910] 34 Bom. 583=7 I. G. 579=21 Bom- 
L. R. 616. 
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apply to such oommittees. The first point 
urged, therefore, fails. 

On the next ground it is argued that, 
as a matter of fact, the plaintiff was 
rightly dismissed I do not see any 
reason to interfere with the finding of 
fact. 

On the last ground it is urged that the 
lower Court erred in law in holding that 
at least three months' notice was neces- 
sary!. It is perhaps difficult to hold that 
the applicant could not have given the 
non-applicant a month’s notice when they 
proposed to dispense with his service, but 
the claim of the plaintiff was that after 
his dismissal he could not obtain employ- 
ment for three months. It may well be 
that had he not been dismissed he would 
have found it more easy to obtain employ- 
ment. Even assuming that the Small 
Cause Court Judge erred in law in think- 
ing that three months' notice was neces- 
sary, my jurisdiction under S 25, Small 
Cause Courts Act, is^ discretionary and 
cannot be exercised except to remedy in- 
justice. I am not satisfied that the da- 
mages awarded are excessive and refuse to 
interfere. 

This application is, therefore, dis- 
missed. Costs on applicant. Pleader’s fee 
Bs. 25. 

R.K. Application dismissed. 
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Baburao and others — Plaintiffs — Ap- 
pellants. 


V. 


Balaj irao — Defendant — Bespondent 
First Appeal No. 119 of 1927, Decided 
on 20th November 1928, from decree of 
1st Cl. Second Sub-Judge, Raipur, D/- 
20th July 1927, in Civil Suit No. 84 of 
1926. 

Specific Relief Act, S. 42 — Suit for decla- 
ration that a document does not affect 
plaintiff’* title ii one for declaration with 
coniequential relief — Court-fee muit be paid 
under Court-fee* Act, S. 7 (4) (c). 

A suit for a declaratioa that a registered 
deed doea not affect plaintiff'a title, is one 
clearly made under the proviaiona of S. 39, 
Speoifio Relief Act, and such a suit is a suit 
for a declaratory decree with consequential re- 
lief and Court-fee must be paid under Court- 
fees Act, B. 7 (4) (o). The relief claimed is 
really the aame whether the plaint purports to 
ask that a document should be adjudged void- 
able or declared not to affect the plaintifi’s 


title or be set aside or cancelled : 38 Mad* 922 

(P.R.), Foil. ; 80 Cal. 780, not Foil. ; 16 N.L.R. 
84, Rel. on. [P 71 0 2 ; P 72 0 2] 

M. B. Bobde — for Appellants. 

P. S. Kotval — for Respondent. 

Judgment. — The plaintiff-appellants 
put their signatures on a sale-deed. The 
document was registered under S. 74, 
Registration Act. The plaint states : 

"Plaintiffs pray that a decree be passed de- 
claring that the plaintiffs are proprietors of 
one anna four pies share of patti 1 of mouza 
Mohda and that the document registered on 
20th October 1926 docs not affect their title." 

The plaint bore a ten rupees stamp and 
the value of the relief was stated to be 
Rs. 6,000. The defendant urged that the 
suit as framed is really one for declar- 
ation of title and cancellation of a sale- 
deed and therefore Court-fees ought to be 
paid on Rs. 2,000 under S- 7 (4) (c) and 
(d), Court-fees Act The plaintiffs in 
reply to this plea submitted that the 
consequential relief such as cancellation 
of the document was not necessary, but 
added that if the Court held otherwise 
they would amend the plaint, claim the 
relief and pay Court-fees. The learned 
Judge held that the claim was not pro- 
perly valued for purposes of Court -fee 
and jurisdiction and that the proper 
value of the claim for the Court-fee and 
jurisdiction should be Rs. 2,000. The 
plaintiffs refused to pay the additional 
Court-fee and the plainf was therefore 
rejected under O. 7, R- -11 (o), Civil 
P. 0. 

Before me it is urged that the plaint 
as framed is properly stamped ; it does 
not ask for cancellation of the deed, and 
if it contravenes the provisions of S. 42, 
Specific Relief Act, the plaintiff should 
have been given an opportunity to amend 
the plaint. Now, under S- 42, Specific 
Relief Act, a suit may be instituted ask- 
ing solely for a declaration that the 
plaintiff has title to any right over pro- 
perty. But the plaint in this case as 
framed does not only ask for this relief ; 
it asks for a declaration that the regis- 
tered deed does not affect their title. 
This claim is clearly made under the pro- 
visions of S. 39, Specific Relief Act, 
which allows a person to sue to have a 
written document adjudged void or void- 
able against him. 

I cannot distinguish betweeq^. a declar- 
ation that a document does not affect"" a 
person's title and an adjudgment that the 
document is void or voidable against that 
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person. Now if a person sues under bhe 
provisions of S. 39, Specific Belief Act, he 
must be deemed to ask for the remedy given 
by that section, namely, that the Court 
should adjudge the document void and order 
it to be delivered up and cancelled. It does 
not appear that under S. 39 the Court can 
adjudge a document void without order- 
ing it to be delivered up and cancelled, 
except in the contingency mentioned in 
S 40. The relief claimed in the plaint 
was the relief which the Court could give 
under S 39, Specific Belief Act. The 
whole tenor of the plaint is to this effect, 
para. 20 alleges that the sale-deed is void 
and does not affect the title of the plaint- 
iffs and para 19 states that the cause of 
action arose when the defendant at- 
tempted to make use of the deed. 

There are several reported cases in 
which it has been held that a suit, in 
which the only prayer is to have it de- 
clared that a decree or deed is ineffectual 
and inoperative against the plaintiffs, is 
a suit for a declaratory decree without 
consequential relief ; I instance Zinna- 
tunnessa Khatitn v. Gobinda J^ath Mu- 
kerjee (1). The reason for the decision 
in this ruling is that the plaint mereiy 
asks for a declaratory decree and 
that all that need be looked at is what 
the plaintiff asks for in his plaint 
There are a number of other reported 
cases in which it has been held that such 
a suit is a suit for a declaratory decree 
with consequential relief. The ratio 
decidendi in these cases is that the relief 
claimed is really the same whether the 
plaint purports to ask that a document 
should be adjudged voidable or declared 
not to affect the plaintiff’s title or be set 
aside or cancelled I instance the Full 
Bench decision in Arunachalam Chetty 
V. Bangaswamy Pillai (2) There the 
question referred to the Full Bench re- 
lated to : 

"a suit for a declaration that an instrument of 
mortgage or sale executed by the plaintifi or a 
decree that has been passed against the plain- 
tiff for a debt is not binding on him (p. 925 of 
the report).” 

The Full Bench, after discussing the 
law with regard to a suit for a declaration 
and an injunction, proceeded, on p. 926, 
to deal with the case where a declaratory 
decree was asked for without .any relief 

(1) [1903] 30 Cal. 788. 

(2) [1915] 88 Mad. 922=28 M.L.J. 118=28 I. 

0. 79=(1915) M.W. N. 118 (P.B.). 
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such as an injunction. Their opinion is 
stated as follows ; 

**We ara of opinion that a suit of the nature 
indicated in the reference which merely asks 
for a declaration is none the less a suit for a 
declaratory decree with consequential relief 
within the meaning of Cl. 4 (c).” 

I agree with this opinion and think it 
can be justified on the short ground that 
a suit of this nature is a suit permitted 
by the provisions of S. 39, Specific Belief 
Act, for the reliefs mentioned in this sec- 
tion. It seems clear that a prayer to set 
aside or cancel a document is a prayer for 
a consequential relief. This has been 
held by a Bench of this Oourt in Baldeo- 
prasad v. B. S. Seth Ohasiram (3). 

It is next urged that, as the plaintiffs 
were at liberty to value the relief of can- 
cellation at Bs. 130, the plaint was suffi- 
ciently stamped. The plaint valued the 
relief at Bs 6,000. The defendant urged 
that the value of the relief was Bs 2,000 
and the plaintiffs did not urge that the 
value was loss It must bo taken as ad- 
mitted that the value of the relief was at 
least Bs. 2,000. The rejection of the 
plaint was then proper. 

This appeal therefore fails and is dis- 
missed. Costs on appellants. 

R K. Appeal dismissed 

(3) [1920rilG N.Li7RTIi^5G I.C. 3G0. ' 
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Peideaux, a J. G 

Bamji — Defendant — Applicant. 

V. 

Anjaniprasad — Plaintiff — Non- Appli- 
cant. 

Civil Bevn. No. 234-B of 1928, Decided 
on 20th November 1928, from order of 
2nd Glass Sub- Judge, Kelapur, D/- 26th 
July 1928, in Civil Suit No. 172 of 1927. 

^ Civil P. C., O. 23, R. 1 (2)— Claim baied 
on particular pro-note— After evidence, plain- 
tiff finding it to be based on other note— He 
cannot be allowed to withdraw. 

Under O. 23, B. 1, tha words ‘‘formal defect” 
refer to oasea of misjoinder either of parties or 
matters in contest in the suit, or to oases in 
which a material document has been rejected 
because it has not borne a proper stamp, and to 
cases in which there has been an erroneous 
valuatiou of the subject of the suit. But where 
the plaintiff oomos into Court 'contending that 
hia claim is based on a particular note of hand 
and, after evidence has been recorded, finds 
that it is nob based on that but based on an- 
other note altogether, it can hardly be said to 
be a ^'formal defect,” and he cannot be allowed 
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iio withdraw the suit with permission to bring 
Si fresh suit 40 AIL 612; RcL oh.; A. I. R. 1922 
Mag, 84 Appr. [P 73 C 1] 

K V. Deoskar — for Applicant. 

Abdul Razak^ior Non-Applicant. 

Order . — This suit is based on a pro- 
note dated 21st April 1924. The defendant 
^contended that this had been renewed by 
another note dated 28th July 1925 and 
^vas therefore cancelled. The latter note 
'he ^50 contended, had been paid off and 
he produced it. The plaintiff stated that 
the second note of 1925was not genuine 
but when examined as a wiitnses he said 
-that his claim was based 'on the note of 
1925 and not on that of 1924. He then 
iipplied for withdrawal of the suit, and 
the lower ^Court holding that there was a 
formal defect in it permitted it to be 
with drawn 

In my opinion the lower Court is . 
wrong Under 0.23, R 1, Civil P C,, 
the words "formal defect” refer to cases 
of mis]oindev either of parties or matters 
in contest in the suit, or to cases in which 
a material document has been rejected be- 
cause it has not borne a proper stamp, 
and to cases in which there has been 
erroneous valuation of the subject of the 
suit. Those are cases which fail by rea- 
son of some point of form, but where the 
plaintiff comes into Court contending that 
his claim is based on a particular note 
of hand and after evidence has been re- 
corded, finds that it is not based on that 
but based on another note altogether, it 
can hardly be said to be a "formal defect.” 
It was held in Jhunlcu Lai v, Btsheshar 
Das (l) that a Court ought to be very 
slow to give liberty to bring a fresh suit 
after a case has been heard out on the 
merits In the present case the plaintiff 
seeks to recover a sum of money upon cer- 
tain allegations which are admittedly 
nintruc, and in a case like this I do not 
think he should be allowed to withdraw 
It was held by Batten, O.J, C., in Singhai 
Eajilal v. Kanhai (2) that 
" 'the object of R. 1 (2), 0. 23. Civil P, 0., 1908. 
as nob to eiiAble a plaintiff, after he has failed 
•to conduct his suit with proper care and dili- 
gence and after his witnesses have failed to 
support his case, to obtain an opportunity of 
commencing the trial afresh in order to avoid 
the result of his previous miscouduct of the 
case and so to prejudice the opposite party.” 

This finding has my concurrence 

I set aside the order permitting the 

“(I ) [1910] 40 A11T612=46 I. 07 7T=16 A. LTJ . 

495. 

<2) A. 1. R. 1922 Nag. 84=18 N. L. R. 30. 


plaintiff to withdraw the suit with per- 
mission to bring a fresh suit and dismiss 
the present Isuit with costs. The plain- 
tiff will pay the defendant’s costs both in 
the Small Cause Court and here I fix 
pleader’s fees at Bs 15. 

R K. Order set aside. 
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Macnair, a J. C 
Mukundsa — Appellant. 

V. 

Mottram and others — Respondents. 

Misc Appeal No. 48 of 1927, Decided 
on 2lBt December 1928, from decree of 
Addl. Dist Judge, Hoshangabad, D/-15th 
October 1927, in Misc Judicial Case 
No. 8 of 1927. 

(a) Civil P. C , O 43, R. 1 (w)— R. 1 (w) 
enables party to appeal on grounds other 
than those mentioned in Civil P. C., O. 47, 
R. 7. 

Order 43, B. 1 (w), enables a party to appeal 
on grounds other than those mentioned in 
O. 47, R. 7, since there is nothing in the Code 
which expressly limits the grounds of an ap- 
peal under 0. 43, R. 1 (w) ; A. I. li, 1926 Bnm. 
121, Foil. [P 74 C 1] 

3^(b) Civil P. C., S. 21 — Review is en- 
tertainable if judgment fails to notice S. 21 
—Civil P.C., O. 47, R. 1. 

The failure to notice the provisions of S. 21, 
bears an analogy to a mistake or error ap- 
parent on the face of the record and is a 
ground for review . A. I. R. 1022 P. C. 112, 
llel. on. [P 74 C 2] 

J. Sen — for Appellant 
S B. Gokhale — for Respondents. 
Judgment, — The suit out of which 
this appeal arises was filed in the Court 
of the 1st Subordinate Judge, Hosh- 
angabad The defendants, among other 
pleas, urged that the suit should have 
been filed at Burhanpur and that the 
Hoshangabad Court had no jurisdiction 
The first Court held that the suit was 
properly filed at Hoshangabad. Mukundsa 
appealed. In appeal it was held that 
the suit should have been filed at Bur- 
hanpur ; the decree of the lower Court 
was set aside and the plaint was re- 
turned to the plaintiffs for presentation 
to the proper Court. 

The plaintiffs applied for review of this 
order, on the ground that one of the pro- 
visions of S. 21, Civil P. C., had been 
overlooked, as the question whether 
there had ^been a failure of justice had 
not been ocnsidered The Judge who 
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had decided the appeal directed that 
notice should issue. The successor of 
that Judge granted the application and 
directed that the appeal should be heard 
again, first with regard to the question 
whether there had been a failure of 
justice, and later if necessary on the 
merits. A defendant has appealed to 
this Court. 

The respondents put in a preliminary 
objection to this appeal. Mr. Gokhale 
points out that under 0 47, R. 7, Civil 
F C , an order granting an application 
for review may be objected to by an ap- 
peal on certain grounds and that the 
present appeal is not based on any of 
these grounds. He cites Sundar v. Ilahtb 
Chile (l) and Munnu Laly.Kunj Bihari 
Lai (2). Mr. Sen for the appellant 
points out that an appeal from an order 
granting an application for review is 
given by 0. 43 R 1 (w), Sch 1, Civil 
P C. 0 47, R. 7, does not state that no 
appeal shall lie on any of the grounds 
mentioned in that order The position, 
therefore, is that O. 47, R. 7, authorizes 
an appeal on certain grounds and 0 43 
B. 1 (w) authorizes an appeal on any 
ground. 

The provisions of 0. 47, R 7, have been 
reproduced from the former Code : 0, 43, 
R 1 (w) IB new. It seems clear that the 
existence of O. 47, R. 7 must have es- 
caped notice when it was decided to 
insert O. 43, R 1 (w), I agree with the 
reasoning in Daso Keshav v- Karbasappa 
(3) and hold that O. 43, R 1 (w), enables 
a party to appeal on grounds other than 
those mentioned in 0.47 R. 7 since 
there is nothing in the Code which ex- 
pressly limits the grounds of an appeal 
under O. 43 R. 1 (w) I hold, therefore, 
that an appeal lies. 

The first argument in appeal is that 
the Judge who tried the first appeal may 
have considered the question whether a 
failure of justice took place- I think the 
absence of any reference to this question 
in the appellate order and the fact that 
the same Judge when an application for 
review was filed issued notice justify 
the inference that the point escaped the 
Judge’s attention 

It is next urged that the omission to 
consider the effect of S. 21, Civil F C , 

(1) [1920] 42 All. 626 = 60 I. G. 61 = 18 

A. L. J. 838. 

(2) A. I. R. 1922 All. 206—44 All. 605. 

(3) A. I.R. 1926 Bom. 121. 
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is a mere mistake of law and not a 
ground for review. Their Lordships of 
the Frivy Council in Ghhajju Bam v. 
Neki (4) held that the words ** any other 
sufficient reason” in R. 1, 0 47, mean 

" a reaBon Hufficienfc on grounds at least 
analogous to those specified immediately pre* 
viously." 

I have, therefore, to decide whether 
the failure to notice the provisions of 
S. 21, Civil F. C., bore an analogy to a 
mistake or error apparent on the face of 
the record. In the case with which 
their Lordships of the Frivy Council 
were dealing the Court which granted 
the review had dealt on the merits with 
a judgment brought before it under the 
Code for review, treating the view of the 
law taken by the Judges who l\ad decided 
the appeal as a matter that was open to 
them as if on an appeal, and coming to 
the conclusion that the previous decision 
of the case had proceeded upon an in- 
correct exposition of the law. It is 
obvious that the reason for which the 
review was granted was in that case not 
analogous to a mistake or error apparent 
on the face of the record. 

The case I am considering is very diff- 
erent. Clearly the order of remand is 
defective : it omits all mention of failure 
of justice whereas S. 21, Civil F. C., 
clearly prohibits the passing of the order 
unless it is found that a failure of justice 
occurred. The omission is apparent if 
S 21 is known or is consulted. If the 
omission is not a mistake apparent on 
the face of the record, it is something 
analogous to it. 

The lower Court was entitled to en- 
tertain the application for review. This 
appeal is, therefore, dismissed. Costs on 
appellant, counsel’s fees Rs. 40. 

S.N./b.K. Appeal dismissed. 

(4)Trr.“RTT922 P. CT 112-3 Lah. 127=49- 
I. A. 144 (P.O.). 
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Mohiuddin, a. J. C. 

Nandu — Defendant — Appellant 

V 

Bhuwanoo — Plaintiff — Respondent 

Second Appeal No. 486 of 1927, Deoi> 
ded on 2lBt December 1928, from decree 
of Addl. Dist.; Judge, Raipur, D/- 16th 
June 1927 in Civil Appeal No. 178 ot 
1926. 
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(a) Interpretation of Statutee-^Statutee 
of limitation muit be atrictly conitrued 
againat claimanta, 

The statutes of limitation are intended to 
check the tendency which litigants have of 
dilatorineas and such statutes must have strict 
operation. [P 75 0 2] 

^ (b) Limitation Act, S, 5— Scope. 

Ignorance of law cannot be sufficient excuse 
lor not filing an application in time . 13 CaL 
266 Dist. ; 12 Bom. 320 and 12 All. 461, Foil. 

- [P 76 G 2] 

P. N. Rudra— for Appellant. 

V. N. Herlekar — for Respondent. 

Judgment — This appeal was filed by 
Nandoo on 19th September 1927 and was 
fixed for hearing parties on 14th Decem- 
ber 1928. The appellant Nandoo died on 
8th August 1928, leaving behind sons and 
grandsons of predeceased sons but no ap- 
plication on their behalf was made with- 
in 90 days the period prescribed by law, 
for bringing the legal representatives of 
the deceased appellant on record, and ac- 
cordingly the appeal abated so far as the 
deceased appellant was concerned. The 
legal representatives of a deceased appel- 
lant can apply within 60 days from the 
date of abatement to set aside the dismis- 
sal and if it is proved that they were 
prevented by any sufficient cause from 
continuing the appeal, the Court shall set 
aside the abatement upon such terms as 
to costs or otherwise as it thinks fit. In 
this case, three out of thirteen legal re- 
presentatives filed an application on 12th 
December 1928, stating : 

that they wore not awaro that an applica- 
tion for substitution of the legal representa- 
tives of the deceased appellant had to be made 
within 3 months of his deat^h ” 
and prayed that, in the circumstances, the 
delay in making the application be con- 
doned. In short, the applicants plead 
ignorance of law, and put forward this 
ignorance of law as sufficient cause for 
not making the application earlier. 

The learned pleader for the appli- 
cants argued that the mistake was bona 
fide and was not due to wilful negligence 
and cited Hero Chunder v Surnamoyi 
(1) The learned pleader for the respon- 
dent cited Sitaram Paraji v. Nimba 
Harishet (2) and Bechi v. Ahsanullah 
Khan (3), and argued that ignorance of 
law cannot be considered sufficient cau^e 
for extending time. In the case reported 
in Huro Chunder Roy v. Surnamoyi (1), 
“(1) [1986] 13 Oal. 266. 

(2) [1888] 12 Bom. 320. 

(3) [18901 12 All. 461=(109O) A. W. N. 149 
(P.B.J. 
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the appeal was filed late, because the ap- 
pellant was under the impression that the 
appeal would lie to the High Court, 
while, as a matter of fact, on account of 
the reduction of the claim from 18,000 to 
5,000 by the Court of first instance, tho 
appeal could not lie to the High Court 
but to the Court of District Judge. There* 
was thus a mistake of fact as well as a 
mistake of law in that case. The case is 
not on all fours with the present case and 
therefore is not applicable. West and 
Birdwood, JJ , held in Sitaram Paraji v. 
Nimba Valad Harishet (2). that : 

" mare ignoraDce of law cannofa bo recognized 
as a sufficient reason for delay under S. 5, Lim. 
Act. 

The Slime point was considered by Mah- 
mood, J. in Bechi v. Ahsanullah Khan 
(3) and he ma.de the following observa- 
tion in that case : 

“ A bare mistake of law is not a sufficient 
cause within the meaning of S. 5, Lim. Act, for 
extending the period of limitation.” 

The statutes of limitation are intended 
to check the tendency which litigants 
have of dilatoriness and such statutes 
must have strict operation. Ignorance of 
law cannot be sufficient excuse for not 
filing the application in time and, there- 
fore, the abatement cannot be set aside 
The application is rejected I allow 
Es. 10 as costs which will be paid to the: 
respondent by the applicants. 

3 N ./r K Application rejected. 
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Kinkhbdb and Staples, A. J. Cs. 

Seth Bhawarlal and others — Defen- 
dants — Applicants- 

V 

Lachmandas — Plaintiff — Non-Appli- 
cant. 

Misc Petn. No. 87 of 1927, Decided oa 
22nd December 1928, for leave to appeal 
to Privy Council, from decree of A. J. C., 
Nagpur, D/- 12th September 1927, in 
let Appeal No. 49 of 1926. 

4c (•) Civil P. C., S. 110 (1)— Under Cl. 1 
besides value of subjecl-metter as given in^ 
plaint, value of subject-matter in dispute-of 
appeal to His Majesty at the date of decree- 
to be appealed against must be considered. 

In a case comiug under Cl. (l), S. 110, the- 
oonjuaobion ” and " cannot be read as ” or,'^ 
BO that, besides the value of the subject-matter 
of the suit in the Court of first instanoe at the 
date of the institution of the suit, the value of 
the subject-matter in dispute on appeal to Hia 
Majesty in Council at the date of the decreo- 
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liom which bho appeal to His Majesty in 
Council is to bo made, must be taken into 
consideration 24 AH. 174 (P. C.)\ 8 M. J. A, 
1G9 (P. C.) and 42 All. 445, Foil [P 76, C 2] 

(b) Civil P. C.. S. 110 (2) —Value mull be 
determined as on date of decree to be ap- 
pealed against. 

In a case coming under Gl. (2), S. 110 the 
value of the property referred to in it must be 
determined with reference to the date of the 
decree from which the appeal to His Majesty in 
'Council IB to be made. 44 Cal. 119 and 44 
Bom. 104, Rel on. [P 76, C 2, P 77, C 1] 

^ (c) Civil P. C.. S. 110, Cls. (1) and (2)— 

" Subject matter " and.'* properly " used in 
Cls. 1 and 2 respectively are not synonymous 
— " Property ” indicates property not in suit 
or dispute. 

The words "subject-matter " and "property" 
used respectively in Cls. 1 and 2 cannot be 
treated as synonymous terms. The word 
" property " in Cl. (2) is used there with a 
view to indicate property not in suit or dispute, 
which may be, directly or indireetly, involved: 
A. I. R. 1925 P. C. 159, (P. 0.), Foil 

[P 77, C 1] 

^ (d) Civil P, C., S. 110 — Interest allowed 
but not claimable as of right cannot be in- 
cluded in value. 

The amount of interest which a Court may 
allow in the exercise of its discretion bub 
which IS not claimable as of right, cannot be 
included in the value under S. 110: 42 All 

445, Rel on. [P 78, C 2] 

(e) Civil P. C., S. 110 — Contract of sale — 
*ConBideration or price payable under con- 
tract is its value. 

The consideration or price payable under 
the contract of sale must alone determine the 
value of the subject-matter in dispute on ap- 
peal to His Majesty in Council. [P 79, C 1] 

(f) Civil P. C., S. 110 — Suit mainly for 
-specific performance of contract — Relief for 
poisession only ancillary — Possession need 
not be separately valued. 

Where a suit is one for obtaining the main 
relief of specidc performance of the contract 
of sale, and the relief of possession is regarded 
-as an ancillary relief flowing from the main 
relief, relief of speciflc performance need not 
be separately valued. [P 79, C 1] 

^ (g) Civil P. C.. S. 110 — New machinery 
brought on properly during pendency of 
suit for specific performance — No mention of 
it in pleadings, evidence or argument — Its 
-value cannot be taken into account. 

If during the pendency of a suit for speoifio 
'performance of a contract of sale, new machi- 
nery is brought on the premises in suit, of 
which no mention is made in the pleadings or 
in evidence, or even at argument, its value 
•cannot be taken into account. Nag. Mxsc. 
Petn. No. 58 of 1927, Dial [P 79, 0 2] 

Order . — This is a petition by the 
-defendants under S. 110, Civil P. C , for 
leave to appeal to His Majesty in Council 
against the decree passed by this Court 
in First Appeal No. 49 of 1926, directing 
ithe specific enforcement of the contract 
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which the defendants bad made to reoon- 
vey and deliver into plainti£f’s possession 
certain property, and also payment of 
monetary compensation. The first Court 
had refused to grant the relief of specific 
performance of the contract, and had 
granted him the alternative monetary re- 
lief by way of damages. The plaintiff 
came up in appeal to this Court, and suc- 
ceeded in obtaining the appropriate 
decree. The defendant-appellants now 
urge that the case fulfils the requirements 
of S. 110, Civil P. C , and that they 
should be granted the necessSry certifi- 
cate. The plaintiff on the other hand, 
contends that it does not, and that the 
certificate should be refused. Therefore 
the question to be considered is whether 
this is a case which fulfils the require- 
ments of either Cl. 1 or Cl 2, S 110 of 
the Code As the decision of this Court 
is not an affirming decision we need not 
consider the applicability of Cl. 3 of the 
said section. 

It has to be borne in mind that, 
whereas, 01 1 of the said section 

makes reference to the value of the 
' subject-matter of the suit ’ and also of 
the ‘subject-matter in dispute on appeal to 
His Majesty in Council,' the second looks 
only to the value of ' property ’ to or res- 
pecting which some claim or question is 
involved in the decree appealed against. 
It will thus be seen that in a case coming 
under Cl. (l), S. 110, Civil P. C, the 
conjunction 'and' is very important. j 
Both the values must be looked to. The| 
word * and ’ cannot be read as ' or ’ : 
cf. Molichand v. Gunga Pershad (l). 
So that, besides the value of the 
subject-matter of the suit in the Court of 
first instance at the date of the institu- 
tion of the suit, the value of the subject- 
matter in dispute on appeal to His 
Majesty in Council at the date of the 
decree from which the appeal to His 
Majesty in Council is to be made must, as 
held in Oooroopersad v. Juygut Chunder 
(2) and Sahu Bam Kumar v. Muham- 
mad Yakub (3), be taken into conside- 
ration. On the other hand, in a case 
coming under Cl (2) of the said sec- 
tion the value of the property referred 
to in it must be determined with 
1l) [1902] 24 aTi7i74 = 29 I. A.'Ilo’^'b Bar.' 
247 (P. 0.). 

(2) [1B60J 8 M. I. A. 166 = 3 W. R. 14 = 1 
Sar. 742 = 1 Sulhei 399 (P.O.). 

(3) [1920] 42 All. 445 = 55 1.0. 976 = 19 
A. L. J. 445. 
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reference to the date of the decree from 
which the appeal to His Majesty in 
Council is to be made ; cf. Surendra 
Nath Boy v. Dtuarka Nath Chakravarti 
(4) and Baoji Bhaikaji v. Laxmihai (5). 
Cl 2 which is the alternative to the whole 
of the requirements of Cl. 1 does not 
take into account the'value of the subject- 
matter of the suit in the Court of first 
instance, as it existed at the date of the 
suit; the same is necessary only for the 
purposes of Cl. 1. Moreover, the words 
‘subject-matter" and “property” used in 
the two clauses cannot, for obvious rea- 
sons, be treated as synonymous terms re- 
ferring to the property in dispute in the 
suit or appeal. The absence of the words 
“in suit" or "in dispute" after the word 
“property" in Cl. 1 suggests the inference 
that the word “property" 'is used there 
with a view to indicate property not in 
suit or dispute, which may be, directly 
or indirectly, involved : of. Udoychand 
Pannalal v. Guzdar & Go. (6). 

The first question to be considered is 
whether the case fulfils the require- 
ments of Cl. 1 of the said section As 
already observed, for the purposes of this 
clause, two things are material : (l) the 
value of the subject-matter of the suit at 
the date of its institution ; and (2) the 
value of the subject-matter in dispute on 
appeal to His Majesty in Council at the 
date of this Court’s decree. In connexion 
with the first value, our attention is 
drawn by the applicants to the valuation as 
given by plaintiff (non-applicant) in para. 
10 read in conjunction with para. 13 of 
his plaint ; and with regard to the second 
to the account as made by this Court in 
para 29 of its judgment in first appeal 
No. 49 of 1926 Both these are repro- 
duced in an annexure to this petition 
marked statement A for ready reference 
They also refer to their own valuation as 
given in their affidavit. 

A reference to para. 1 of the judgment 
of the first Court will show how the 
plaintiff’s claim was laid in the plaint. 
He wanted a decree directing the defen- 
dants to specifically perform the contract 
of sale by executing a sale-deed and deli- 
vering possession of the land and build- 
ings to him and also to pay him Bs. 2,930. 

“(4) [1917] 44 Gal. 119=24 C. L. J. 360=35 I. 
C. 605=21 C. W. N. 530. 

(5) [1920] 44=Boiii. 104=55 I. C, 972=22 
Bom. L. R. 243, 

(6) A. I. R. 1925 P. 0. 159=52 Cal. 650=62 
I. A. 207 {P.O.). 
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The following account will show how 
this amount was arrived at : 

Value of entire concern Es. 52,000-0-0 

Deduct value of entire 

machinery ,, 44,111-0-0 

and 

value of moveables ., 1,819-0-0 

Total Be. 45,930-0-0' 

The net value of land and 
buildings Es. 6,070-0-0 

Price of machinery and 
moveables payable to 
plaintiff for his ith 
share Bs. 11,482-8-0* 

Price payable by plaintiff 
to defendant for ith 
share of land and build- 
ings ,, 4,5t)2-8-0* 

Bs. 6,930-0 0 - 

Deduct earnest money 

received ,, 4,000-0-0 

Balance Bs. 2,930-0 0 

It will thus be seen that the value as 
put by the plaintiff on the main relief of 
specific performance of the contract of 
resale with a stipulational for possession, 
was Bs 4,552-8-0 and the additional mone- 
tary relief he claimed wasEs 2,930, their 
total being Bs 7,482-8-0 : see items 1 and 
2 in Part 2 of the ^annexure marked state- 
ment A to the petition. But in case it 
were held that he was not entitled to 
specifically enforce the contract and ob- 
tain possession, he asked that a decree 
awarding him the following alternative 
relief may be passed 

Bs. 7,482-8-0 For money due to him, 
made up of Bs [4,552-8-0“ 
and Bs, 2,930 

,, 751-7-0 as his share of profits 

,, l,100’0-0 as damages 
,, 1,517-8-0 As the price of his own 
ith share of land and 
buildings which in that 
case might be retained 
by defendants 

Es. 10,851-7-0 Total 

In para. 10 of the plaint the plaintiff 
distinctly stated that, as the value of 
the subject-matter of his suit so far as he 
claimed the specific enforcement of the 
contract of resale and the monetary relief 
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{which'togetheriamounbedfco Rs. 7,402-8-O) 
was less than the value of the alternative 
relief regarding the return of his ith 
share of land and buildings and the mone- 
tary cUiin, (which together amounted to 
Rs 10,851-7-0), he valued the relief for 
purposes of Court-fees and jurisdiction 
^nd paid Court-fee on the higher of the 
two alternative reliefs, viz., on Rs. 
10,851-7-0. The contention advanced in 
one of the grounds of the petition, that 
the aggregate of the two reliefs deter' 
mines the value of the subject-matter 
of the suit and that S. 17, Court-fees 
Act applies to such a case, has not been 
very wisely pressed at the hearing. It 
is altogether-untenable. If, for purposes 
of S. 110, Civil P. C., the words * value of 
the subject-matter of the suit in the 
Court of first instance'* are taken as refer- 
ing only to the main relief of specific 
performance of the contract of resale and 
the monetary claim, then, the value must 
be taken to be Rs. 7,482-8-0 (4,552-8-0 
^,930) only, or at the most at Rs 9,000 
( 6,070+2,930 ) if the value of the 
whole 16 .annas of land and buildings 
taken in place of ftha. If the value 
of the subject-matter of the suit is 
to bo preferably determined with refer- 
ence to the higher alternative relief only, 
then we think, Rs. 10,851-7-0 will re- 
present that value But, even then, this 
alone will not serve the applicants’s pur- 
pose, as besides it the value of the sub- 
ject-matter in dispute on appeal to His 
Majesty in Council with reference to the 
<late of the decree of this Court has also 
iio be taken into account for purposes of 
'01. 1 as the use of the conjunc- 

tion "and” shows. This must necessarily 
refer to the relief granted by the decree 
of this Court by which the applicants 
are aggrieved and which they wish to 
dispute in appeal to His Majesty in 
Council. We must, therefore, ascertain 
iihe value of the subject-matter in 
dispute in appeal to His Majesty 
in Council. 

The Court held the plaintiff entitled to 
i;he main relief of specific enforcement of 
the contract to reconvey and deliver pos- 
session, which was valued in the plaint 
at Rs. 4,552-8-0, namely, at ^ths of 
Rs. 6,070 the total value of the land and 
buildings payable under the contract of 
resale. But according to this Court the 
plaintiff was liable to pay to defendants 
i&B. 5,916-12-0, as representing the ith 


share of Rs. 7,889, which it fixed as the 
total value of the land and buildings to 
be reconveyed instead of Rs, 6|070; so, 
this sum of Rs. 5,916-12-0 set out to re- 
present the value of the first relief by the 
decree, namely, the specific enforcement 
of the coiltraot of resale and possession of 
fth share of land and buildings. The 
value of the second relief, namely, of pos- 
session of the remaining 1th share of the 
land and buildings granted by this 
Court’s decree, as set forth in the plaint 
is Rs. 1,517-8-0, but on this Court’s cal- 
culation it would be Rs. 1,972-4-0 (i of 
7889). Adding to these two values, (i. e., 
Rs. 5,452-8-0 + Rs. 1,517-8-0 or Rs. 
5,916-12-0 + Rs 1,972-4-0) Rs. 1,566 on 
account of monetary relief decreed in 
this Court, the total value of these 
reliefs granted by the decree of this 
Court would come to Rs. 7,636 or Rs. 
9,455. From these calculations, we have 
left out the interest which this Court 
allowed from the date of the suit upto the 
date of its decree in the exercise of its 
discretion. The value of the subject- 
matter in dispute on appeal to His Ma- 
j'esty in Council exclusive of such interest 
falls short of Rs 10,000. Thus the 
second requirement of the first clause is 
not fulfilled. It will thus be seen that it 
is only if the interest, which works out 
at Rs 750, is included, that the said 
value may exceed Rs 10,000. But in the 
absence of any express or direct authority 
of a Privy Council decision to that 
effect, we do not feel ourselves justified 
in including in such value the amount of 
interest which a Court may allow in the 
exercise of its discretion but which is not 
claimable as of right: cf. Sahu Bam Kii- 
mar v. Muhammad Yakub (3).‘ 

The applicants, however, contend that 
the value of the land and buildings at the 
date of the decree of this Court was 
Rs 15,000 and have filed an affidavit in 
support of their assertion. The non-ap- 
plicant disputes this valuation and urges 
that it is unnecessary to go into the ques- 
tion of the value of the property, as the 
suit is one for specific performance of the 
contract to resell and deliver possession 
and the value’of the subject-matter of such 
a suit is determined not by any artificial 
rule as to valuation adopted for the purpo- 
ses of Court-fees or jurisdiction, but by 
reference to the price of consideration ac- 
tually payable under the contract of sale, 
as B. 7, Cl. 10 (a). Court -fees Act, would 
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show. The oonsideratioa beiag the price 
oE the property musbp it is urged be 
treated as its value. We accept this con- 
teatioQ. Since the consideration for the 
sale deberiuines the value of the subject- 
matter of the suit for purposes of both 
Court-fees and jurisdiction in view of 
S. 8, Suits Valuation Act, we think, the 
consideration or price payable under the 
contract of sale must alone determine the 
valuA of ^e subject-matter in dispute on 
appeal to His Majesty in Council. In 
this view of the case Bs. 5,916-12-0 
would represent such value In a suit 
for specific performance of the contract 
of sale as here, where, the relief of pos- 
session is claimed, as flowing from, and 
not independently of, the relief of convey- 
ance of title, we think, the suit must be 
regarded as substantially one for specific 
performance, and as such governed by 
S. 7 (10), Court-fees Act, and the relief 
for possession must be treated only as a 
relief ancillary or leading to the subs- 
tantial relief of specific performance. 
Where, however, the possessory relief is 
claimed as a relief independent of the 
contract, not flowing from the grant of 
the relief of specific performance of such 
contract, the reliefs of specific perfor- 
mance and possession would in that case 
have to be separately valued, and their 
aggregate value would have to be consi- 
dered as the value of the subject-matter 
in dispute in appeal. But as we have 
held that the present suit was one for 
obtaining the main relief of specific per- 
formance of the contract of sale, and the 
relief of possession is regarded as an an- 
cillary relief flowing from the main re- 
lief, we think there is no need to order 
any investigation in regard to the market 
value of the land and buildings, at the 
date of this Court’s decree. It will thus 
be seen that the case does not fulfil both 
the requirements of Cl (i), 9 110, 

Civil P. C. 

The applicants next invite us to apply 
Cl 2 to this case, as they urge that in 
carrying out the directions of this Court’s 
decree, they will have to remove the new 
machinery, which they say, they had 
brought upon the premises subsequent to 
the institution of the suit and which ac- 
cording to them is worth Bs. 60,000, as 
alleged in para. 4 of their application for 
stay dated 10th October 192 f, and their 
affidavit dated 8th October 192 f (in file B 
of First Appeal No. 49 of 1926 dated L2bh 
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September 1927). We find it stated in 
the judgment in First Appeal that the 
machinery, which was purchased by the 
defendants from plaintiff and his part- 
ners, as per first contract in suit, for 
Bs. 44,111, had already been removed by 
them to Sana wad; if, as they say, they 
thereafter brought any other new machi- 
nery on the premises during the pendency 
of the suit, of which absolutely no men- 
tion is to be found in the pleadings or in 
evidence or even at the stage of argu- 
ments in appeal, they must be deemed to 
have done so at their own risk; and we 
think, that, in law, they cannot make 
that an excuse for urging that the decree 
of this Court, directly or indirectly, in- 
volves, a claim or question, to, or, res- 
pecting, property namely, the new 
machinery of the value of Bs 10,000 and 
upwards. Wo are referred to the deci- 
sion of another Bench of this Court in 
Miscellaneous Petition No. 58 of 1927 in 
this connexion, but it is not clear from 
that decision that the superstructure 
standing on the plots in dispute there 
was property brought upon the premises 
during the pedenoy of the litigation as in 
the present case. We, therefore, think 
that that decision does not help the ap- 
plicants In this view of the case it is 
unnecessary to take into consideration 
and determine the value, of the new ma- 
chinery said to be involved, at the data 
of this Court’s decree, or, the costs of its 
removal. We, therefore, hold that the 
present case does not fall under Cl. (2), 
S. 110, Civil P C., as well. 

The application for leave to appeal to 
His Majesty in Council being thus un- 
tenable, we refuse to grant the certificate 
of fitness under S. 110, Civil P. C We 
accordingly reject the petition with costs. 
Councel’s fee Bs. 50 

S.N./r.K, Feiition rejectedt 
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Einrhede, a. J. C. 

U ttamohand — Appellant. 

V. 

Saligram — Bospondent . 

Second Appeal No. 72-B of 1927, Deci- 
ded on nth September 1928, from decree 
of 1st Addl. Dist. Judge, Akola, D/- 24th 
January 1927, in Civil Appeal No. 236 
of 1926. 
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(a) Decree — Validity of — Mortgagee ab- 
andoning hit claim against one mortgagor — 
His name retained on record and decree 
passed against him also — Decree is not bind- 
ing on that mortgagor. 

A voluntary and unqualified abandonment 
by a mortgagee of his claim against one of the 
mortgagors operatoa as unqualified dismissal 
of hia suit BO far as that mortgagor’s inter- 
est is concerned although his name is retained 
on the record and the decree is passed as 
against him also. The mortgage should be 
deemed to have been wiped out of existence as 
against that mortgagor’s interest. [F 80 G 2] 

(b) Evidence Act, S. 115 — Scope. 

Where a person has successfully opposed an 
application Jundcr S. 47, ^ Civil P.*G., on the 
ground that that section did not apply, he 
cannot subsequently raise a plea in a suit 
brought by the applicant that the suit was 
barred by S. 47. [P 80 G 2] 

D. W. Kathalay and M. B. Bobde — for 
Appellant 

G. B. Pradhan — for Respondent. 
Judgment. — This is a second appeal 
by the defendant who is an assignee of a 
mortgage-decree dated 6th January 1922 
passed on the basis of a mortgage dated 
29th March 1906 Ex. P-1 in mortgage 
suit No. 28 of 1921 brought by the legal 
representatives of the original mortgagee 
Sukhdeo against the legal representative 
of the original mortgagor, Gangaram and 
Devsing and Balaram The preliminary 
decree which was passed, was based on a 
compromise effected As the result thereof 
the present plaintiffs were exonerated 
from the decree and the then plaintiffs 
were content with accepting a decree for 
foreclosure against Balaram and Sheoram 
The property in suit was mentioned in 
the decree as foreclosed and the then 
plaintiffs obtained a final decree and for- 
closed and got possession of the field with 
standing crops on 14th October 1923. 
Hence this suit by the plaintiffs for re- 
covery of possession of the fields No. 21/4 
with crops on the ground that the defen- 
dant had no right to the same under the 
decree assigned to him. 

The defence was that the plaintiffs 
though discharged were retained on the 
record, and that the decree was made 
absolute against them as well and that 
the suit was barred by S. 47, Civil P. C. 
The first Court held the suit not barred 
and passed a decree in plaintiff’s favour 
for possession and crops worth Bs 400. 
The defendant’s appeal was dismissed by 
the Additional District Judge, Akola. 
Hence he appeals. I think the appeal 
must fail. In spite of the fact that the 
present plaintiff’s father Gangaram was 


one of the mortgagors of the field in suit,, 
the then plaintiff’s elected to obtain a 
decree against the other mortgagors and 
voluntarily abandoned their right to 
obtain a decree, binding the interest of 
the present plaintiffs, who were defen- 
dants to the former suit. This was a 
voluntary and unqualified abandonment of 
their claim which must operate as an un- 
qualified dismissal of that suit so as to bar 
a second suit by them on the same .cause 
of action. If the suit having been thus 
dismissed, the then plaintiffs attempted 
to dispossess the present plaintiffs from 
possession of property belonging to them 
the latter is entitled to show that they 
have acquired immunity from all further 
claim based on the mortgage The defen- 
dant cannot urge that he has a right to 
retain possession of the land until the 
plaintiffs offer to redeem him. So far 
as the plaintiffs are concerned the mort- 
gage must be deemed to have been wiped 
out of existence. I think the Additional 
District Judge was right in holding that 
the defendant could not take up incon- 
sistent position and urge the defence of 
bar of S. 47, Civil P. C., as when the 
plaintiffs came in under that section he 
successfully maintained that that section 
did not apply and the remedy was by 
regular suit. The defendant cannot blow 
hot and cold in the same breath as it 
were. 

The sole question on which the plain- 
tiff's heir therefore depended was that 
they were owners of the field in suit It 
is clear from the documentary evidence 
on record that the field in suit was the 
exclusive property of Gangaram and after 
him of his sons of the plaintiffs by virtue 
of a partition. The defendant's pre- 
decessor or for the matter of that, the 
defendant acquired no interest in the pro- 
perty in suit by virtue of the foreclosure 
decree as his judgment-debtor has ceased 
already to have any interest in the pro- 
perty. The appeal must therefore fail 
with costs to be paid by the appellant 
who will bear his own. 

S.N^/r K. Appeal dismissed. 
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Kahiram and others — Appeliaatg. 

V 

Nagulal and oi/icrs — RespDndenta 
Second Appoal No. 57i of 1926, De- 
cided on Gtli September 1920, from decree 
of Ist Addl. Disfc Judge, Nimar, D - 17bh 
August 1926. in Civil Appeal No. 31 of 
1926 

(af Hindu Law— Religioui office— Right 
of parsaipan ii movaable property. 

Till right; to parBaipiQ la Nimar is similar 
to tha pila or turn of worship at a temple and 
IS nob immovable property but is movaable 
property : 4 Cal. CBS ; 33 Cal. 227 and 4fi Calm 
455, 

(b) Hindu Law— Religious office — Right 
to receive fees as parsai is not mere possi- 
bility— It is transferable even beyond trans- 
ferrer's lifetime when transferee is possible 
heir and cosharer in parsaipan— Transfer 
of Property Act S. 6 (a). 

The right to rooaive ramunorabion or feaa 
for the pocformance of cartain servicas as a 
parsai is nob *' a maro possibility ” and can 
be^the subjacb of transfer 33 All. 196, Appr.; 
43 Cal: 20, Re/. [P 82 0 1] 

It is transfarablj bayoni tha lifetima of tha 
transferrer when tha transferee, basidos being 
a relation and a possible hair, is a holder of 
a share in the parsaipan in his own right and 
has his own turn by rotation of enjoying tho 
remuneration i 6 Dont, 208, Rel. on j 5 N. L. R. 
15, Dial. [P 02 C 1] 

S K Ohosh —lor Appellants 

TF. B. Pendharkar^ioT Respondents 

Judgment — The right of parsaipan 
in Nimar is held by the Court of first 
appeal to be transferable but its opera- 
tion was limited to the lifetime of the 
transferrer on the analogy of the right of 
joshipan in Berar on the authority of 
Bajaram w.Waman (l). I think, the 
lower Court erred in extending the ana- 
logy of the right of joshipan in Barar 
to this right To the joshipan watin 
referred to in Bajaram v. Waman (1) 
case certain property was attached 
This one circumstance distinguishes that 
case from the present one. Here there 
is no such thing. The lower appellate 
Court ought to have held that the right 
to parsaipan was similar to the pala or 
turn of worship at a temple That a 
right to pala or turn of worship is not 
immovable property but is moveable 
property has been established in Eshan 
Ohunder Roy v. Moumohini Dassi (2) 
and Jato Kar v Makund Deb (3 ) cited 
■“CirTi^O^J 5 N^L/R. 15=1 1. 0. 244. 

(2) [1879] 4 Gal. 683. 

(3) [1912] 83 Cal. 227=tl4 0. L. J. 369=11 
I. C. 884=16 0. W. N. 129. 
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with approval in Naraaingha v. Pro^ 
Ihodnian (d). In view of these reoent 
decisions I do not think the view to the* 
contrary effect that the right to officiate 
as a president at funeral ceremonies of 
Hindus is in the nature of immovable 
property can bo held to bo saved. 

In Sukhlal v. Bishambhar (5) it was 
held that there is nothing in the law te 
prevent a Mahabrahmin mortgaging 
his right to offerings recoverable by him 
in his personal capacity. The Illaha- 
brahmins are members of a sect whicb 
perform certain ceremonies and duties ab 
funerals of Hindus It was remarked at 
p. 199 that the offerings at a temple da 
not stand on the same basis as remunera- 
tion which Mababrahmins receive for 
the services they perform at Hinda 
funerals. The S. 6, T P. Act, was quoted 
in support of an argument that the so- 
called right was at least a mere possi- 
bilty within the meaning of Cl. (a) of 
that section and that the mere possibi- 
lity was incapable of being transferred. 
Before me reliance is placed by the res- 
pondents on the case of Pun^ha Thakur 
V. Bindeshivari Thakur (6) and it is 
argued that the chance that future 
worshippers will give offerings is 
a mere possiblility and as such it cannot 
be transferred. The argument is that 
no man can compel another to make 
voluntary offerings, and as offerings are* 
made to a deity of which tho image is 
its visuil symbol and their appropriation' 
by the officiating priest is not a right in 
which he is entitled to traffic. But as 
pointed out iu Sukhlal v Bishambhar 
(5) at p. 198 where the remuneration is- 
received for certain duties and the 
amount largely depends upon the sur- 
rounding circumstances, the generosity 
of the person getting the duties and ser- 
vices performed at the funeral and very 
probably the wealth and position of tha 
deceased, the offering could not be called 
purely voluntary No doubt there is 
no obligation on any person to employ 
any particular Mahabrahmin No Maha- 
brahmia could bring a suit to compel 
any person carrying out tho funeral to^ 
employ him and it is probable that in 
the absence of a special agreement a 

(4) [1919J 46 Cal. 453=47 I. C. 25=22 C. W. 

N 994, 

(5) [1917] 39 All. 196=37 I. C. 661=15 A. L. 

3. 41. 

(6) [1915] 48 Cal. 28=28 I. C. 675=19 0. W. 

N. 680. 
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Mahabrabmin could not bring a suit 
against another Mahabrahmin for fees 
received. This shows that the right to 
receive remuneration or fees for the per- 
formance of certain services as a parsai 
jis not " a mere possibility " and can bo 
the subject of transfer. If it is property 
of a transferable nature, and is move- 
able property the provisions of S. 54, 
T. P. Act, has no application to its 
transfer. 

The next question is whether it is 
transferable beyond the lifetime of the 
transferrer. This question is well dis- 
cussed in Mancharam v Pran Shankar 
'(7) where it was held that that such 
rights are heritable, partiablo and even 
transferable. Alienation by divided 
member of a Hindu family to his rela- 
tions of the right of worshipping a god- 
dess and receiving a share of the offering 
was upheld, on the principle that the 
purchasers were persons standing in the 
line of succession In that case the pur- 
chaser was not the next heir but only a 
possible heir. This condition is duly 
fulfilled in this case by the appellant 
who besides being a relation and a ^pos- 
sible heir is a holder of an 8 as share in 
the parsaipan in his own right and has 
his own turn by rotation ef enjoying the 
remuneration ' fees payable for the ser- 
ivioes to be rendered.” In view of the 
existence of the special agreement as to 
enjoyment of their rights by rotation, 
I think the present appellant had every 
right to acquire the rights of the 
deceased Nana by the transfer dated 
8Ist February 1921 and to sue the defen- 
dants for their obstruction to the exer- 
cise of his rights to realize the fees which 
were wrongfully received by them, in so 
far as they related to the 4 as. share 
purchased by him from Nana. The 
death of Nana could not put an end to 
the right of the transferee The plain- 
tiff had therefore every right to main- 
tain the suit. For all tliqse reasons I 
hold that the lower appellate Court’s 
•decree dismissing the suit should be 
reversed and that of the first Court 
decreeing the claim to the extent it did, 
restored with proportionate costs in all 
the three Courts to be paid by the defen- 
dants who will bear their own. 

M.N./r.K. Appeal allowei. 
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Maonair, a. j. C. 

Kundanmal Hansraj — Appellant 

V. 

Mt Aziz Begam and others — Bespon- 
dents. 

Misc. Appeal No. 22-B of 1928, Deci- 
ded on 1st November 1928, from order of 
Addl. Dist. Judge, Khamgaon, D/- 13tli 
April 1928, in execution case arising out 
of Civil Suit No 1 of 1926, D/- 4th 
February 1926, 

❖ Civil P. C., O. 21, R. 57 — Execu* 
tion proceedingB ikruck off after attach- 
ment at instance of decree-holder — Attach- 
ment is ended in ipite of contrary direction. 

An oxocuting Oouib passed the following 
order. Decree-holder by pleader. Judgment- 
debtor absent. Case struck off as infructuous 
at decroo-holdor's instance. Costa on judg- 
ment-debtor. Property to continue under 
attachment. 

Held . that the order passed cannot possibly 
be interpreted as an order adjouraing the pro- 
ceedings to a future date in spite oC the er- 
roneous direction that the property should 
continue under attachment. The attachment 
is at an end and it must bo held to bo an 
order dismissing the application. 41 All. 157 
Foil.', A. I. li. 1922 All. 62, Dist. [P 82 0 2] 

M. B. Ntyogi — for Appellaati. 

Judgment.— The poinb which I have 
to decide is whether the attachment of 
certain property subsisted after the ex- 
ecuting Court had passed an order on the 
following terms: 

" 19th February 1927. Decroo-holdor by 
Mr. Shembekor, Judgment-debtor absent 
Cass struck ofi as infructuous. Costs on judg- 
ment-debtor. Prupjrty to continue under at- 
tachment.” 

In Dildar Husain v Sheo Narain (l) 
Richards, C. J , and Tudball, J. decided 
that the effect of an order in very similar 
terms was that the attachment came to 
an end. I agree with the reasoning con- 
tained in this report. When a decree- 
holder does not desire to proceed with 
an application for execution, the Court 
under 0 21, R, 57, Sch. 1, Civil P. C 
must either (l) dismiss the application, 
with the result that the attachment 
ceases or (2) for any sufficient reason ad- 
journ the proceedings to a future date. 
The order passed in this case, cannot 
possibly be interpreted as an order ad- 
journing the proceedings to a future date 
in spite of the erroneous direction that 
the property should continue under at- 
tachment. It must be held to be an 

(ir[m9i"il All. 167=49 [ . “o.'l 13^ 
A. Ii. J. 53. 


(7) [1891] 6 Bom. 298. 
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order distnissiag the applioation. la 
Muhammad Mubarak Husain v. Sahu 
Bimal Prasad (2) the order was to the 
effect that the execution case should, for 
the time being, be dismissed but the 
attachment should remain in force. It 
may well be that an order in those terms 
though not a proper order, bears a closer 
relation to an order adjourning the pro- 
ceedings to a future date than it does 
to all order finally dismissing the appli- 
cation The learned Judges, who held 
that the order which they were consi- 
dering did not cause the attachment to 
cease, based their deoisioh on the word 
" filhal for the time being, in the 
order. 

I therefore find that the effect of the 
order in the present case was that the 
attachment ceased The appeal before 
me is, therefore, dismissed without notice 
to the respondents 

MN./rk. Appeal dismissed. 

(2) A. I. JiTToi^All, 62^44 Alir2^.~ 
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Staples, A J. C 

Maha'iingh and another — Defendants — 
Appellants. 

V. 

Man Singh — Plaintiff — Respondent 

Second Appeal No. 705 of 1927, Deci- 
■dod on 21th September 1928, from decree 
of DisL Judge, Hoshangabad, D/- 0th 
November 1927, in Civil Regular Appeal 
No. 94 of 1927. 

(a) Landlord and Tenant — Malguzar ii en- 
«titled to rent from perion in posBeiaion in 
4ibaencjB oF rent-free grant. 

A malguzair oC a village is ontibled to re- 
cover rent from a porsoa in posseBsion of the 
land In the absenoa of proof of rent-free grant 
15 C. P. Z/. B. 9, Foil. [P 83 0 2] 

(b) Family eettlemsnt — It cannot be pre- 
-B'jmsd from pleading! unleii proved. 

A family arrangomenb muab ba proved an 
well aa pleaded, and it cannot be presumed in 
the absence of any ovidence: A. I. R. 1928 
AIL G5. Ref. [P 84 0 Ij 

(c) Landlord and Tenant — Land given for 
maintenance muafi khairati to a perion by 
family arrangement — Settlement entry that 
land will continue as such till village con- 
tinued with the then malgucar’i family does 
not create perpetual rent-free grant — Hein 
•of luch perion are liable to pay rent. 

A aebtlemeat entry itialC ia no evidence of 
^Itle. Where, therefore, a laud baa been given 
by family arrangement to a Certain person 
ifor maintenanoe muafi khairati, a pobe by the 


,9otblam9at Officer in the wajib-ul-arz, daring 
the lifetime of such person that the land will 
bo according to the oondition of wajib-ul-arz 
until tho village is held by the then malgusar 
or his descendants, does nob prove that a per- 
petual rent-free grant was made and the land- 
lord is entitled to recover rent from the haira 
of the person. 13 N. L. R. 179, Dist. and 16 
C.P.L.R. 9, Ref. on. [P 84 C 1, 2] 

S. B. Ookhale — for Appellants. 

J. Sen — for Respondent 

Judgmeot. — This second appeal is 
with regard to a suit brought for arrears 
ofrenbof certain land. The contention 
was. that the defendant-appellants were 
entitled to hold that land free of rent 
That, however, has been held against 
them in both the lower Courts, and they 
have now preferred a second appeal. 
Admittedly the plaintifF-respondent is the 
malguzar of the village and the appel- 
lants are in possession of the land for 
which the rent is claimed. Appellants, 
however, contend that this land is muafi 
khairati, and they are entitled to hold 
it free of rent. It is admitted that the 
village belonged to one Ealu Patel, that 
on his death there appears* to have been 
some agreement or settlement between 
one Hamir Singh and Rajo Patelan, the 
widow of Kalu, and Jasodi, the daughter 
of Kalu. Mutation of the village was 
effected in tho name of Hamir Singh in 
that year and according to the agreement 
fields Nos. 20 and 22, of an area of 20.25 
acres, in the village were granted to the 
daughter, Jasodi, for her maintenance as 
muafi khairati The plaintiff's case was 
that the grant was only for the life of 
Jasodi, whilst the appellants contended 
that it was a grant free of rent to Jasodi 
and her descendants for as long as the 
malguzari remained in the family of the 
plaintiff. 

I am of opinion that the view taken 
by the lower Courts is correct, and the 
plaintiff-respondent is entitled to demand 
rent from the appellants. There is no 
justification for the pica put forward by 
the appellants that their mother Jasodi 
was entitled to succeed to her father as 
his daughter nor has evidence on that 
point been adduced. Similarly, there is 
no evidence for the alleged family arrange- 
ment and no witnesses have been ex- 
amined. A reference was made to the 
recent ruling in Sidh Qopal v. Biht^ri- 
lal (1), about family arrangement, but in| 
any ease a family arrangemeut must be| 

(1) A.I.R. 1928 All. 015=50 All. 284. 
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proTod as wall as pleaded, and ifc caaaofc 
be presumed in the absence of any 
evidence 

It may be noted that the first ground 
in the memorandum of appeal was ad • 
mitted in argument to be a mistake 
and was given up. The argument put 
forward, however, was that the muafi 
khairati was to continue as long as the 
inalguzari remained in the plaintiff's 
family Reliance was placed on Ex P'6 
which is a copy of an order in a revenue 
case in the Court of the Settlement 
Officer and on Ex D-3 which is a copy 
of the wajib ul-arz in which there is a 
note made by the Assistant Settlement 
Officer t do not think, however, that 
either of these documents by themselves 
support the appellants' case In Ex P-6 
it is simply stated that unless the mal- 
guzars recover rent actually through the 
Court or even privately the muafi khai- 
rati tenure cannot be extinguished and 
the attestation entry will therefore stand 
but this is surely what the plaintiff has 
done in the present case. In Ex. D-3 
there is a note by the Assistant Settle- 
ment Officer that the land will be con- 
tinued to be according to the condition 
of the wajib-ul-arz until the village is 
held by the present malguzar and his 
legal descendants On the other hand, 
this is a note by (he Assistant Settlement 
Officer, and cannot by itself confer any 
title. A settlement entry itself is no 
evidence of title and at the time when 
that note was made Jasodi was still 
alive The question of title was, there- 
fore, not decided by the Settlement Officer 
nor, in fact, was it tq be decided, aqd the 
entry of muafi khairati was repeated 
from former papers as it was not shown 
to be incorrect Nor do I think the 
ruling in Bamyrasad v. Mt Jagoti (2), 
will really support the appellants,' be- 
cause in that case the order of the Settle- 
ment Officer clearly stated that the peti- 
tioner should be recorded in the wajib- 
ul-arz as a privileged occupancy tenant 
holding rent-free in lieu of haq in the 
village income. In the present case 
there is no such entry nor has it been 
held that there was any such haq. On 
the appellants' own showing the muafi 
khairati was only granted as a family 
arrangement and that arrangement was 
to hold good during the lifetime of 
Jasodi. 1 agree with the lower Courts 
TaTTiSn] is n' l. r. 179 = 42 1 . 0 . 292 . 
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that tbero are no grounds for holding/ 
that a perpetual rent-free grant was!' 
made. 

In that case, then, the plaintiff is 
clearly entitled to recover rent and the* 
lower Courts rightly followed the ruling 
in Tikaram v. Budliu (3). I am of opi- 
nion that the matter has been correctly 
decided. There is no force in appeals 
The appeal is dismissed with c^sts 

R K. Appeal dismissed 

(■3) [ 1002 J 15 C. 
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Mohiuddin, a. J. C. 

Emperor 

v. 

Tiikaram — Non- Applicant. 

Criminal Ref. No 235 of 1928, Decided* 
on lUh September 1928, made by Addl. 
Session Judge, Nagpur, on 14th June- 
1928, in Sessions Trial No. 8 of 1928 
♦ (a) Criminal P. C., S. 307 — Jury unani- 
mously returning verdict of not guilty— 
Judge disagreeing — He must ask jury to give- 
reasons for disbelieving prosecution evidenco 
for High Court's information. 

Whore a jury returns a unanimous verdict 
of not guilty against the accused and the 
Judge is of opinion that the verdict of the jury 
is manifestly wrong, he ought to ask the jury 
to state their reasons for disbelieving the pro- 
secution evidence, and ought to record it for' 
the information of the High Court. [P 65 0 1] 
(b) Criminal P. C., S. 307 — Scope. 

Criminal Procedure Code does not put the- 
opinion of the jury on any higher plane than, 
the opinion of the Judge, and both should be 
given due weight . A.I.B. 1928 Cal. 732, Foil. 

[P 05 0 2} 

G. P. Dick — for the Crown. 

/ms— for Non-Applicant. 

Judgment. — This is the case of Tuka- 
ram Fatil, which has been referred to 
this Court, under S 307, Criminal P. C., 
by the learned Additional Sessions Judge 
of Nagpur. Tukaram was tried on two 
charges, one under S 147, I. P, G., and 
the other under S 307/149, I. P. C. The 
jury unanimously found him not guilty 
under both tbe sections. Besides Tuka- 
ram, there were 27 other persons who 
were also tried on the same chargfis, for 
which Tukaram was tried. The jury 
returned a unauimous verdict of guilty 
against 16 accused. The learned Sessions 
Judge accepted the verdict of the jury 
against 27 accused and disagreed with thoi 
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jury, BO far as their verdict against Tuka- 
Tam was concerned. He was of opinion 
that Tukaram was guilty undhr S. 147 
Md 326/149, I. P. C. 

This case has been referred to this 
Court, under S. 307, Criminal P. C., and 
in dealing with the case, I have to keep 
in view, sub-S. (3), S. 307, Criminal 
P. p., which runs as follows : 

" In dealing with the case so submitted, 
the High Court may ezeroiae any of the powers 
which it may ezeroiae on an appeal, and aub- 
jeot thereto it shall, after oonaidering the 
entire evidenoo and after giving duo weight to 
the opinion, of the Sessions Judge and the 
jury, acquit or eouvict such accused of any 
offeuce of which the jury could have convicted 
him upon the ohargo framed and placed before 
it, and, if it convicts him, may pass such sen- 
tence aa might have been passed by the Court 
of Beaaiou. ” 

The terms of the section are fairly clear. 
This Court is first called upon to consider 
the entire evidence, and then give due 
weight to the opinion of the Session Judge 
Cind to the opinion of the jury I must 
therefore consider the entire evidence 
first. (Here the ji^dgoient discussing the 
evidence concludes). Tukaram's presence 
at the scene of the occurrrence has been 
satisfactorily proved. Ho was a member 
of the unlawful assembly, which came 
from KJiairi to Marajghat bridge and 
assaulted the ten persons who received 
injuries. The assailants wero armed with 
lathis and guns, which were used. Griev- 
ous hurt was caused to Sadoo and Sitrya 
The members of the unlawful assembly 
knew it to be likely that grievous hurt 
will be caused Tukaram has thus com- 
mitted the offences under Ss 147 and 326 
read with S. 149, I. F. C 

In a case of this sort, whore a jury re- 
turned a unanimous verdict of not guilty 
against tho accused and the Additional 
Sessions Judge was of opinion that the 
verdict of the jury was manifestly wrong, 
he ought to have asked the jury to state 
their reasons for disbelieving the prose- 
cution evidence, and ought to have re- 
corded it, for the information of this 
Court The reasons, most probably were 
the same or biinilar, as were urged before 
me, by the learned counsel for the appel- 
lant. The point of view from which re- 
ference under S. 307, CriminivI P. C 
ehonld be considered by the High Court 
has been the subject of numerous judicial 
decisions and the learned counsel for 
Tuk aram cited Emperor v. Kankaya (l), 

A\) A.I.R. 1926 Nag. 306=22 N.L.B. 42. 
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Emperor v. Dhananjoy Raha (2), and 
Emperor v. Akhar Moola (8). These 
cases, lay down rules of guidancei which 
may be followed in deciding refe^^enoes 
under S. 307, Criminal F. C., but the law 
on the point is very clear and explicit, as 
laid down in S. 307 (3), Criminal P. C. 
Aa pointed out by Cuming and Gregory, 
J J., in Emperor v Bam Chandra Roy (4), 

" tho Oodo would not seem to pat the opinion 
of the jury on any higher plane than the 
opinion of the Judge, and both should bo given 
due weight. " 

The jurors accepted the pioBecution 
story regarding the riot and rejected the 
defence version about it, by giving a ver- 
dict of guilty against 16 persons. There 
was overwhelming evidence on record 
finding conclusively the presence of Tuka- 
lam with the rioters, and, therefore, no 
other conclusion was possible except that 
he was also guilty. The verdict of the 
jury was not only manifestly wrong but 
perverse. 

I have considered uhe eritiie evidence 
and have given due weight to the opinion 
of the Sessions Judge and the jury, and 
find that ^ul£(|^x;ab[i‘ ia. guilty, under S. 147, 
and under S. 326 read. with JS. 149, I. P. C. 
In view of the serious nature of the 
offence, and also taking into consideration 
th fact 0 that Tukaram is a respectable 
man, who had to bear the anxiety and 
worry of a protracted criminal trial, I 
sentence Tukaram to undergo rigorous 
imprisonment for six months and to pay 
a fine of Bs. 2,500, and in default of pay- 
ment of fine, to undergo further rigorous 
iinprisonment for three months, for each 
offence. The sentence of imprisonment 
shall run concurrently Tho accused must 
surrender to his bail l.o serve out tho 
sentence. 

S N./k K Order accord'inyly. 

f2) A.I.R. l^Uai. 321=6rCal. 847. 

(3) A.I.R. 1924 Gal. 449=51 Gal. 27J. 

(4) A.I.R. 1928 Cal. 732=55 Gal. 879. 
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Findlay, J C. 

S. R Pandit — Applicant. 

W. R. Pandit — Non- Applicant 
Misc. Petn. No 7 of 1928, Decided on 
28tb April 1928, for leave to appeal to 
Privy Council from decree of Findlay, 
J. C , in First Appeal No 64 of 1926. 
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« (a) Civil P. C., S. 110— Claim in auit 
for less than Ri. 10,000 — Finding^ on quei- 
lioni relating to other property valued at, 
more than Rb. 10,000 recorded hut not 
neceaiary -for deciiion of luit — Subject- 
matter of Buit ia not more than Rb. 10,000. 

Where the real claim in suib is ndt more 
than Bb. 10,000, the mere fact that the Court 
has recorded findiDga on other questions 
relating to other property worth more than 
Rb. 10,000, nob at all necessary for the deci- 
sion of the suit, does not make the subject- 
matter of the Buit, worth more than Bs. 10,000. 

[V ac c 2] 

i^(b) Civil p. c.. S. 110 - Trifling ac 
count adjustments made — Judgment agree- 
ing with findings of the Court helow — 
Judgment is an affirming one 

Where some trifling account adjustments 
are made in the matter of interest and lihe 
like, but the judgment on all essential points 
agrees with the findings of the Court belo^ 
6n the merits, the judgment must be treated 
as an af^ming one : A I. II. 1921 All. 
270 : A. I. R. 1922 All. 89, Ref. ; A. 1. R. 
1922 Cal, 31G and 6 C. W. N. 294, Foil. 

[F 87 cn 

atfc (c) Civil P. C,, S. 110 — Findings on 
queation of law quite immaterial to decision 
pf suit — No point of law for decision of 
suit itself — No appeal lies. 

Where in a sujt some findings involve quos- 
tioDB of law, but they arc quite immaterial to 
the dooiBion of that suit which r' of itself does 
tiot involve any question of law, no appeal 
lies to tho Privy Council. [P 87 0 2] 

B. N, Padhye^ioT Applica.nt 

H. S. Gour, infl A. D. Maude — foi 
Non-applioant 

Order. — The applicant desiies leave 
to appeal to their Lordships ,of tho 
Privy Council against the judgment and 
decree of Findlay, J. C , dated 8bh Octo- 
ber 1927 in first Appeal No 64 of 1926. 

It is necessary here to repeat the facts 
of the last-mentioned case As is ap- 
parent from the judgment, the suit wras 
one for village profits for three years by 
a recorded cosharer of mouza Dhaba 
against tho present applicant who' was 
the duly recorded lambardar As is 
apparent from para. 7 of Findlay, • J. C^s 
judgment tho case for the village pro- 
fits, as it was, could have been decided 
purely on the question of whether these 
profits were due or not due, the parties 
admittedly being tho recorded cosharers 
and the present defendant-applicant be- 
ing the lambardar The Judge of tho 
first Court had, however, recorded find- 
ings on many other questions ooncerniDg 
the whole family property and in para. 7 
of his judgment Findlay, J. C., also consi- 
dered these matters in the hepe that the 
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said findings might restrict. If not pro' 
vent, further litigation between the par-^ 
ties At the same time, the judgment 
in question made it clear theit these 
findings were not, in reality, necessary 
for the decision of the suit which was 
in essence and in reality, purely one for, 
three years’ profits of the village in 
question. 

In tho present application, it has first 
of all been urged that the subject-matter 
of tho present suit is Es 10,000 or up- 
wards. That is, in our opinion, an 
impossible contention on the record as it 
stands For this purpose we must only 
have regard to tho amount of village 
profits claimed in the plaint and this 
amount was admittedly below Rs. 10,000. 

It has next been urged that, in any 
event, the decree or final order involves, 
directly or indirectly, property worth 
Rs* 10,000 or .over, and we have been 
referred to the decision in Srt K%sfkan 
Lai V. Kashmiro (l) in this connexion. 
Even if we accept that decision as cor- 
rect exposition of the' law, it is obvious 
that, for the reason above mentioned, 
findings given on the questions of re- 
union, the alleged will by tho father of 
of the parties, tho family settlement and 
the like were not in reality, essential for 
the decision of the suit in question. 
From this point of view, therefore, it 
cannot be said that the decree or final 
order necessarily involves a claim ot, 
question relating to property worth 
iis 10,000 or over The remaining pro- 
perty belonging to the family is, in 
reality, not involved at all in the pres^ 
ent suit wbroh wafs tried in a Cbn^ of 
Subordinate Judge with a jurisdiction 
limited to Rs 10,000 only It is not in 
dispute that the value of the estate or 
even of the share which either party to 
this proceeding may lay claim to would 
be worth more than Rs. 10,000 There- 
fore, in our opinion, it cannot be said 
that the decision of the case by this 
Court in any way, necessarily involves 
the remaining question of the property 

It has even been urged in this Conk:fi 
that the value of the two anua eight pie* 
share of mouza Dhaba would be worth 
more thati Rs. 10,000. This contentioa 
is an utterly impossible one on the plead- 
ings and evidence on record and requires 
no serious discussion 

(1) [1913] S5 All, 446=21 I. 0. 617=11 aT 
L. J. G64, 
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The nexb conteatioa urged is that the 
decision of this Court was not an affirm- 
ing one. We are also unable to accept 
this contention. It is true that Findlay, 
|J. G , made some trifling account adjust- 
ments in the matter of interest and the 
like, but the judgment, on all essential 
points, agreed with the findings of the 
Court below on the merits and, in our 
opinion, the present judgment must, 
tbirefore, be treated as an aflirming one. 
We are aware of the decision in Bhag- 
^wan Singh v. Allahabad Bank Ltd (2) 
which so far supports the contention 
urged on behalf of the applicant, but the 
present case is, in our opinion, in this 
connexion much more parallel to the 
decision of the same High Court in 
Kamal Nath v Bithal Das (3) The 
modificatiorio made in the decree in this 
Court were trifling ones in favour of 
then appellant and now applicant In 
any event, however, we are inclined to 
the view taken by the Calcutta High 
Court in this connexion : c£ Chaitanya 
Gharan v Mohammad Yusuf (4) and 
Sree Nath Boy Bahadur v. Secretary 
of State (5) What the applicant desired 
to do IS to appeal to their Lordships 
against the decision of this Court so far 
as it affirmed the decision of the first 
Court This is, in substance, the real 
motive of the present application and, 
from this point of view, therefore, the 
decree of the Court must be held to be 
an aflirming one. 

No argument has been offered before 
to the eilect that the case is one which 
should be certified as a fit one for ap- 
peal to His Majesty in Council under 
S. 109. (c), Civil PC. 1 do not think 
it necessary to discuss in detail the 
argument offered as to there being any 
substantial question of law involved in 
the present case. It was suggested in 
this connexion that Findlay, J C , was 
incorrect in holding that a statutory 
liability rested upon the applicant as 
lambardar to keep and render llc- 
oounts, and the like, but we cannot see 
that any question of law arises in this 
connexion in the present case ; only pure 
questions of facts were, in reality in- 
volved. 

As regards the arguments that the 

(2) A. I. R. 1921 All. 270=43 All. 220. 

(3) A. I. R. 1922 All. B9=44 All. 200. 

(4) A. 1. R. 1922 Gal. 316. 

(5) [1904] 0 0. W. N. 294. 


findings as regards the reunion, the 
family settlement and the like involve 
questions of law, we have already pointedj 
out that these questions were, in rea- 
lity, immaterial in the present suit and, 
from this point of view, therefore, there 
cannot be any question of allowing the 
present applicatdon in 'any such con- 
nexion 

The grounds given in the application 
are very largely a pure attempt to con- 
test the various findings of fact arrived at 
by the Judge of this Court and it is rather 
unnecessary to consider those grounds. 
For the above reason we are of opinion' 
that the present application has no sound 
basis and must be dismissed We order 
accordingly The applicant must pay 
t ie non-applicant’s costs. We fix Ha 75 
as pleader’s fees. 

A.l/r.k Ajiplication dismissed, 
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Mohiuddin, a. j C 

Bamchand — Applicant. 

V. 

Chauthmal — Non- Applicant. 

Criminal Revn No. 18 of 1928, Deci- 
ded on 15th October 1928, from order of 
Sess. Judge, Baipur, D/- 30th Novem- 
ber 1927, in Criminal Appeal No 124 
of 1927 

(a) Criminal P. C., S. 439 — Whern acquit- 
tal ia wrong. High Court can order retrial 
only. 

High Court lu revision cannot convert find' 
ing of acquittal into ono of conviction, but 
can only order retrial whoro it thinks that tho- 
acquittal is wrong. [P 88 0 1] 

(b) Criminal P. C., S 439 — Acquittal 
based on erroneous view of law — No revi- 
sion lies. 

High Court should not intorfero in revision’ 
on the ground that acquittal is based on aik 
erroneous view of tho law applicable to tho- 
caso ., A. I. B. 1927 Nag. 170 KxyU and Foil. ; 
G C. P. L. B. 15, Cf . Rel.i on , 5 N. L. R. 4.. 

Foil. [P 88 C 21 

K. V Naidu — for Applicant. 

G P. Dick — for Non-Applicant 

Order . — This is a revision applica- 
tion filed on behalf of Bamchand Sonar 
who bad filed a complaint in the Court 
of Mr J L. Mishra. Magistrate 1st 
Class, Drug, on 7 th October 1926„ 
against Chauthmal under S. 500, I P. C. 
The 'learned Magistrate, found the 
offence proved and convicted Ohau- 
thmal under S 500, I P. C On 
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appeal, the learned Session Judge 
held that his assertions made in the 
Exs. P-lp 2 and 4 were true, that they 
were defamatory, bub the case of the ap- 
pellant fell under Excep. 10. S. 499, 

I. P. C and, therefore, acquitted Ghauth- 
mal. 

There is no doubt that this Court has 
.jurisdiction under S 439, Criminal P. C., 
to set aside the order of acquittal, but 
ithis Court cannot convert a finding of 
acquittal into one of conviction and, 
therefore, has no alternative, but to 
order a retrial, in a case, in whioh this 
jCourt is of opinion that the order of ac- 
quittal is wrong. It is the settled prac- 
tice of this Goiilt not to interfere in revi- 
sion at the instance of a private proae- 
tcutor, except in those cases in which the 
liocal Government is not likely to appeal 
'from the order of acquittal, on account of 
the nature of the offence and the offence 
'Of defamation is one of those offences, in 
which the Local Government is not 
^likely to appeal. This Court, sitting as 
•a Court of revision and, not as an appel- 
late Court, will not go into facts, and as 
pointed out by Kinkhede. A. J C. in 
Slier Khan v. Anivar Khan{L) : 

" will ordinarily confine its inkorforouce to 
•cases of oxcepbional circumstance or whore 
iihorQ is error of law, and it will nob interforo 
^ibh tho acquittal unless the error has boon 
cllegal or so radically and incurably irregular 
as in fact to have occasioned a failure of 
just 03*'. 

It was pointed out by Stevens, Offg. 

J. C., in Empress v. Jiaiju (2) that 

a retrial should only ha ordered in cases of 
Acquittal in which the trial has boon radi- 
•cally and incurably defective,” 

And this view was accepted as correct by 
Stanyon, A, J C., in Binda Prasad v. 
Eipusudan (3) which was a case similar 
to the one now before this Court. In 
that case the complainant urged that the 
Magistrate who tried the case had taken 
an erroneous view of the law of defama- 
tion in that he had held to bo privileged 
A grossly defamatory statement which 
-was not protected by law and there was 
no suggestion that the trial was vitiated 
fcy any illegality or irregularity. Stany- 
on, A J. G., decided that as the acquit- 
tal was challenged upon its merits 
namely,^ as being based upon an orronous 
view of the law of defamation, this Court 

(1) A. I. R. 1927 Nag. 170=23 N. L. B. 40. 

(2) [1898] 6 G. P. L. R. 15 Gr. 

(3) [1909] 5 N. Tj. R. 4=1 I. 0. 298=9 Or. 

L. J. 211. 
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as a Court of revision could not and 
should not if it could, exercise its revi- 
sional jurisdiction In this case, if the 
point urged by the learned advooite for 
the applicant is accepted as correct, that 
is, the statement contained in the letters 
are defamatory and Excep 10 does not 
apply to the facts of this case, in that 
case, this Court would be practically con- 
verting a finding of acquittal into one of 
conviction, and a retrial, if ordered, will 
nob really be a retrial, bub a clear direc- 
tion to the Magistrate, before whom the 
oj.se will be retried, to convict the ac- 
cused, after going blirough the formality 
of a de novo trial. The word ‘ error of 
law ” can only mean an error in the 
procedure adopted in the trial of the 
case and not an error about the inter- 
pretation or application of the law, ap-, 
plicable to tho case In this case, no' 
illegality or irregularity is alleged and,j 
therefore, this Court, sitting as a Court 
of revision cannot interfere with thej 
order passed by tho Sessions Judge 
The application is, therefore, dismissed. 

3.N /r K. Revision dismissed. 
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Pbideaux, a j. C. 

Waiknnihrao and oi/icrs— Plaintiffs — 
Appellants 

v. 

Tanbci — Defendant — Respondent. 

Second Appeal No 258-B of 19^6, De- 
cided on 25th September 1928, from de- 
cree of Addl. Dist. Judge, Yeotinal, 
D/- 29th March 1928, in Civil Appeal 
No. Ill of 1925. 

Berar Alienated Villagei Tenancy Law — 
Perpetual tenant though lubaequent to 1895 
cannot be ejected. 

Thoro is nothing to preveub an i/ardar from 
giving out fields to tenants permanently and 
thereforo although a perpetual tenant may not 
aobnally come within the definition of a per- 
manent tenant, he cannot be cjectod from his 
field. [P 83 01] 

G. L. Subhedar and M, B. Bobde—lo^' 
Appellants. 

TF. i?. Pendharkar — for Respondents. 

Judgment. — The plaintiffs are tho 
izardara of mouza Dhotra, taluq Yeotmal, 
and sue for a declaration that the defen- 
dant , who has been recorded a permanent 
tenant of Survey No. 28 of that village, is 
not a permanent );enanli.of that field. They 
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loaf: the ease in both the lower Courts. 
'One Tanba Wanjari and his son, Jhitru 
got from the plaintiffs a perpetual lease 
of this field and another, wibh power to 
alienate them with the condition that on 
foreclosure, sale, gift or lease for a period 
exceeding 12 years, the plaintiffs would 
be paid 25 per cent of the price to get 
iiheir sanction for such foreclosure, sale, 
gift or lease The field in suit was 
ttught by one Yeshwant, and the defen- 
>dent purchased it from Yeshwant on 17th 
February 1922. The lower appellate 
*Court holds that, though the defendant 
may not be a permanent tenant within 
the meaning of that expression in the 
Berar Alienated Village Tenancy Law. 
yet he48 nevertheless a perpetual tenant 
of the field, and has given very good rea- 
sons for the conclusion it has come to. 

It is obvious that there can be perma- 
nent tenants in an izara village not coming 
within the term as defined by that law, 
i. e tenants who have not been in posses- 
sion since 1895. There is nothing to pre- 
vent an izardar who owns fields in his 
izara village from giving out the same to 
tenants permanently if he likes to do so ; 
and therefore, it does not necessarily 
follow that, because a perpetual tenant 
does not come within the definition of a 
permanent tenant, of the law, he can be 
ejected from his field. The case seems to 
me to have been properly decided and I 
decline to interfere. I dismiss this ap- 
))eal with costs. The appellants will pay 
the respondent's costs. 

R K. Appeal dismissed, 
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Kinkhbde, a. J. C. 

Trimbak — Plaintiff — Applicant, 
v. 

Krishna Raj and others — Defendants 
— Non- Applicants. 

Miao, Judl. Appln. No 4-B of 1928, 
Decided on 5bh November 1928, for 
review of decision, D/- 12th October 1927, 
in Second Appeal No. 114-B of 1927. 

(a) Civil P. C., O. 41, R. 17 — Appellant'! 
•counsel being unprepared to argue is no 
ground for dismiiial. 

Tho mero unpreparodness of the appellant’s 
•counsel to argne the appeal is no ground for 
the Court to dismlis the appeal for default : 
17 0. P. L. R. 1, Foil [P 99 0 2] 

(b) Civil P.C., O. 41, R. 10— R. 16 does 
■ot compel Court to permit written argu- 
ment. 

All that R. 16 compels the Court to do is to 
hear the argument if any oddreased and not 
to permit written argument. [P 90 0 1] 


(c) Civil P, C., O. 47, R. WAppellanl'i 
counsel unprepared — Court refualac ad- 
journment and to file written argument-— 
Judgment not stating that question of limi- 
tation was considered^ Review was refused. 

Where Court refused to grant adjournment 
because appellant's counsel was unprepared 
to argue, and did not permit the appellant to 
file a written argument, and further its judg- 
ment did not state that it oousidered certain 
aspects of the question of limitation a review 
was not granted : A, I. H. 1924 Ca2. 774 : t2 
N, L. R. 57 and .!. J. B. 1924 Pat. 258, 
Rel.on. IP 90 0 1] 

G. R. Deo-’hr Applicant 
M. B. Niyogi — for Non-applicants. 
Order. — The plaintiff whose appeal 
was dismissed on 12th October 1927 
seeks a review of the decision on the 
ground that this Court should not have 
refused to adjourn the case when the 
advocate who was retained to argue it 
declined to argue it as the balance of fees 
promised was not paid and the newly 
engaged pleader said that he was not pre- 
pared with facts and law. within the 
short time at his disposal after his en- 
gagement, and also on the ground that, 
this Court declined to permit appellant 2 
who was present in person to file a written 
argument by way of reply to the argument 
addressed by the respondents. It is urged 
that besides this there is an error appa- 
rent on the face of tho record in that 
when the appellant was not prepared to 
go on with the arguments this Court 
ought to have treated that inability being 
tantamount to appellant’s absence, and 
refrained from hearing any arguments ©f 
the respondent and deciding the appeal 
on the merits but it should have dis- 
missed the appeal for default of appear- 
ance as it were. A further contention 
is raised that some of^thc phases of the 
question of limitation raised in the 
grounds of appeal have not been at all 
touched by this Court in its judgment. 

I am not prepared to uphold any of 
these contentions. In view of the case in, 
Jhaokan Singh v. U ttamchand {l) the 
more unpreparodness of the appellant’s! 
counsel to argue the appeal is no ground 
for the Court to dismiss tho appeal for 
default. The failure to offer argument in 
support of the appeal does not relieve tho 
Court of its obligation to decide the ap- 
peal on its merits. I therefore think 
that the applicants’ argument that this 
Court's procedure of hearing the argu- 
ments for the respondeat, after having 
called upon the appellant to say what ho 
(1) [1903] 17 0. P. L. R. 1. 
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had to say in supporl; of their appeal, 
was fully justified aud acuordin^; to law. 
Then it is argued that in not permitting 
the appellant to file a written argument 
,by way of reply this Court has contra- 
|vened the provisions of R 16, O. 41, 
Civil P. C. All that the rule compels the 
Court to do is to hear the argument if 
any addressed and not to permit written 
argument It was open to appellant 2 
who was personally in attendance to ad- 
dress such verbal arguments as ho may 
have desired. He was not prevented from 
doing so. 

The fact that the Court declined to 
grant an adjournment prayed for and deci- 
ded the case cm afford no ground for 
review : cf. Hindu Bashini Roy v 
Secretary of State (2) As to the conten- 
tion that this Court's judgment does not 
state that it considered certain aspects or 
phases of the question of limitation suCfico 
it to say that it does not mean that they 
were not considered at all in arriving at 
the coDcliifeion : cf. Loola v. Pyare 
(3). At any rate the omission may not bo 
a ground for granting review, just as non- 
reference to documents in the judgment 
is no ground for review as hold in Raghu 
Singh v Krishna Dayal Gir (4). I am 
not satisfied that there is any error ap- 
parent on the face of the record or any 
sufficient cause for granting the review 
The application is dismissed with costs 
Pleader’s fees Rs 15 

s.n./r.k. Application dismissed. 

(2) A. I. R. 1^)24 Cal. 774=51 Cal. 70 

437 . 

(4) A. I. R. V)24 Pat. Pat. 70 ) 
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Macnair. a. j. C 

Dharnidhar — Defendant 2 — Appellant- 

V 

Radhabai and ^Plaintiff' and — 

Defendant 1 and 3 — Respondents. 

First Appeal No 5-B of 1928, Decided 
on 30th January 1929, against decree 
of 2nd Sub- Judge, 1st Cl. Akola, D/- 22nd 
December 1927. 

Berar Land Revenue Code, S. 79— Leisor 
to prove kbal leaae-money became due at 
cloie of Bgriculkural year and not before. 

In the abaenoe of proof of a custom that 
the agricultural renta in Barar are payable^at 
the close of the agricultural year, it is for the 
Jesffor to prove that the lease-money did not 


become due till the end of the agricultural 
year. It is usual when land is leased either 
to take payment in advance or soon after 
harvesting : 27 Mad. 143, (P.C.) Dist.[P 91 0 1] 

0. 0. Hatwalnc and V D Sindekar — 
for Appellant. 

W. R. Puranik and W B Pendhar- 
kar — for Respondents 

Judgment. — It is not contested that 
the plaintiff and defendant 3 inherited 
the lands in suit on the death of their 
father, Ganesh Narayan, defendant U 
had taken a lease of the lands from. 
Ganesh and remained in possession after 
his lease expired until the plaintiff filed 
a suit for partition against defendant 3. 
In that suit a receiver was appointed and 
Narayan -sent a notice to the r^eiver 
stating that he was holding under def- 
endant 2, Dharnidhar, who is the appeU 
lant in this Court In this suit the 
plaintiff claims half the lease-money for 
the year 1922-23, Rs 1,550, together 
with half the mesne profits for the next 
two years, from defendants 1 and 2, al- 
leging that they have been colluding in 
keeping the plaintiff out of possession. 
In reply Narayan stated that he was a 
lessee of defendant 2 from whom he had 
taken the fields annually for the years 
in suit Defendant 2, Dharnidhar stated 
that ho was joint with his brother Ganesh 
at the time of his death and that he had 
all along been in possession of the land 
in suit since the death of Ganesh Th^ 
only other plea which I need consider 
IS that the claim for the year 1922-23 
WAS barred by limitation. The" trial 
Judge held that defeodanta land 2 
had combined to keep out the plaintiff" 
on false pleas and both were liable fcotha 
plaintiff for full claim. A decree fol- 
lowed on this finding Narayan has- 
not appealed, this appeal being tiled by 
Dharnidhar 

It is first urged that in spite of Dhar- 
nidhar's allegation in this suit it should 
be held that he was not in possession of 
the land in any way during the years to 
which this suit relates ; it was ouly in 
1926 when the receiver was attempting 
to take possession that he put forward 
his false claim to the land. It is urged 
that in the partition suit the plaintiff 
stated that she was in possession of the- 
land. I hold that this suit must be 
decided on the pleadings made in it. 
Until the appellant came to this Courk 



1929 Munna Singh v. Nabain Singh (Findlay, J. G.) Nagpur 91 


he did not deny thab Narayan was in 
possession of bhe lands as his tenant. 
Had he stated in the lower Court that ho 
had done nothing to obstruct the posses- 
sion of the plaintiff during the years in 
suit the plaintiff might have adduced 
evidence to the effect that but for the 
action of the appellant Narayan would 
have delivered possession to her. I agree, 
witl^ the finding based on the pleadings 
oE the parties that the appellant and 
Narayan acting in concert prevented the 
plaintiff from obtaining possession dur- 
ing the years in suit. 

It is next urged that the claim for bhe 
year 1922-23 is barred by limitation 
The plaint merely states that the cause 
of action accrued on the expiry of the 
year 1922-23. In an oral statement, 
dated 16th August 1926, Narayan said 
that lease- money was generally payable 
on Ist December of each year and Dhar- 
nidhar in a written statement stated that 
the cause of action for this year arose in 
December 1922-23. The plaintiff made 
no specific rejoinder to these replies The 
trial Court merely stated that the date 
of action accrued at the end of the agri- 
cultural year and quoted S 79, Berar 
Land Revenue Code, which shows that 
an annual tenancy expires at the end of 
an agricultural year It was for the 
plaintiff to piovo thab the lease-money 
did not become duo until the tenancy 
expired I am referred to the judgment 
of their Lordships of the Privy Council 
in Rangayya Appa Bao v, B. Srira- 
mulu (l). Their Lordships only say : 

“ lb hAiL haan ocr dmiM rfgfttly, 

(hat by the cuaboiu of the country agriaal- 
tural rents are payable at or before the close 
of the fasli year." 

Clearly they referred to a custom in 
Madras. 1 am not aware of any custom 
of this nature in Berar In the Central 
Provinces dates have been fixed for pay- 
ment of rent by tenants under S. 61, Ten. 
Act, and these dates precede the expiry 
of the agricultural year. So far as my 
experience goes, it is usual, when land is 
leased, either to take a payment in ad- 
vance or to agree that payment should 
be made soon after the crop is harvested. 
The plaintiff, then, has failed to show 
that the olaim relating to the year 1922- 
23 is within time. The suit was filed 
on let March 1926. (The judgment here 
d iscusses evid e nce and holding th at the 

(1) [1904] 97 Mad. 143 = 81 I. A. 17 =* 14 
M. L. J. laS Sar. 617 (P.O.). 


finding that the mesne profits fdr the 
subsequent years also was Bs. 2,500 was 
justified, it proceeds). The appeal con- 
tains a ground that interest charged is 
excessive, but 12 per cent per annum is 
the usual rate to allow on mesne profits: 
The amount decreed will, therefore, be 
altered by excluding mesne profits with 
interest for the year 1922-23 Costs in 
this Court will be borne as incurred 

S N.^R.K Decree altered 
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Findlay, J. G. 

M%inna Singh Rajput — Plaintiff — Ap- 
pellant. 

V 

Narain Singh and others — Defendants 
Respondents. 

Second Appeal No. 396 of 1926, Deci- 
ded on 24th November 1927, against de- 
cree of Dist. Judge, Nagpur, D/- 10th 
April 1926. 

4^ (a) Evidence Act, S. 92— Conaideratioa 
being different or nonexisting can be pro- 
ved by a party. 

In the oaso of consideration montiouod in 
a written document, it is open to the party 
contesjiiiig it to show that there was no con- 
sideration, or that the consideration was dif- 
ferent from that doscribed m the contract: 
A. I. R. 1925 P.C. 75, Appl. 

[P 91 0 2. P 92 C l] 

(b) Evidence Act, S. 92 — Surrounding cir- 
cumstances can be taken into consideration 
to find true meaning and effect of the tran- 
saction. 

Section 02 mero]> prcscibsh a rule of evi- 
dence; it does nob fetter the Court's power 
to arrive at the true meaning and effect of a 

ktUMfcMBwUlA ligM of ■■■■!■■ 

ding circumstances. A. I. R, 1925 P.C. 75^ 
Foil. [P 92 Cl] 

D. T. Mangalmurti — for Appellant. 

K P. Vaidya and M B. Indurkar — 
for Respondents. 

Judgment. — The facts of this case are 
fully stated in the judgment of the first 
Court, by which the plaiotiS's claim was 
dismissed. The learned District Judge, 
in dismissing the appeal held that it was 
permissible in the present case to prove 
that Mt, Gendibai alone was entitled to 
recover the amount in deposit under the 
receipt (P-l), and also dismissed the pre- 
sent plaintiff's appeal. He has now 
come up to this Court on second appeal 

The first matter for decision is whe- 
ther, in view of the terms of P-l, it was 
permissible for the lower Courts to hold 
that Gendibai alone without the present 
plaintiff was entitled to give a complete 
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discharge for the amonnt in question. 
Inhere has been some argument in this 
Court to the effect that the 'words of the 
receipt do not necessarily imply that 
<jendibai and the plaintiff were co-pro- 
misees; I will assume, however, that this 
was so. It has been urged strongly on 
behalf of the appellant that, in view 
of S. 92, Evidence Act, it was not per- 
missible for the defendants to prove, or 
for the Courts to hold, that Gendibai 
oould give alone a valid discharge as re- 
gards the aftount covered by P-1. S. 92, 
Evidence Act, only lays down that in 
the case of a written contract: 

“qo evidence of any oral agraeniont or sbate- 
inonb shall bo admitted, as botweoii tho par- 
bios to " 
tho contract 

for the purpose af contradicting, varying, 
adding to, or subtracting from, its terms." 

In tlie case of consideration mentioned 
jin such a written document, it is open 
,to the party contesting it to show that 
there was no consideration, or that the 
icousideration was difforent from that des- 
cribed in the contract. In the present 
case, tho position of the defendants is 
that the present appellant joined in the 
execution of the document at his own re- 
quest and that he was allowed to do so, 
being the husband of Gendibai Their 
Lordships of the Privy Council in Baij- 
nath Singh v. Vally Muhammad Hajee 
Abba (1) have remarked as follows: 

"It is true, as was laid down in lialJcisheti 
Das V. Leggc (2) that under S. 92, Evidence 
Act, as botwoon the parties to an instrument, 
oral evidence of mteotioa is nob admissible for 
the purpose, either of construing deeds of or 
proving the intention of tho parties. But in 
the view their Lordships take of tho circum- 
stances of this case, the section and the rul- 
ing have no application to it, 

** The preamble to the Evidence Act recites 
that ‘‘it is expedient to consolidate, define 
and amend the law of evidence," and S. 92 
merely preacribos a rule of evidenoe, it does 
not fetter the Court’s power to arrive at the 
{true moaning and eficct of a transaction iu 
the light of all the surrounding circum- 
stances. To these oircumstancQs their Lord- 
sl^ips will briefly advert." 

The position rn the present case seems 
to me to be precisely analogous to that 
adumbrated in the second passage from 
their Lordships’ judgment just quoted. 
If the fiodinga of the lower Courts on the 
questions of fact involved stand, viz., that 
this money was, in reality, Gendibai’s 
a nd that at the time her husband 

(1) A. I. B. 1925 P.O. 75=3 Bang. 106. 

(2) [1900] 22 All. 149=27 I. A. 50=7 Sar. 

601 (P.C.). 


was fully aware of this and never at- 
tempted to contest the fact, then it seems 
to me obvious that, in the ciroumstanoes 
of the present case, it is open to this 
Court to take into codsideration the 
evidence which has been produced on 
behalf of the defendant — version of the 
circumstances under which P-1 was ex- 
ecuted. I do not think there is any 
necessity to have recourse, as the learned 
District Judge did, to the analogy of a 
benami transaction. The analogy may 
exist, but, at the best, it is a vague and 
imperfect one. It has, however, been 
urged before mo that the lower appellate 
Court was incorrect in holding that the 
money in question was in reality Gendi- 
bai's own property. This money, it has 
been argued, represents the sale-proceeds 
of the field of Gendibai 's father. Gendi- 
bai has a son alive and she is now resi- 
ding with the plaintiff. It is suggested, 
therefore, that she has only a life-interest 
in the money and that, in the circum- 
stances, it is incorrect to hold that the 
money was Gendibai’s sole and absolute 
property. 

A further argument has also been ad- 
duced that, in any event, Gendibai 
having allowed her husband to join as a 
promisee in the note (P-l), the presump- 
tion arises that she had made him a gift 
pro rata of the amount concerned, or had 
constituted him, so to speak, a partner in 
the money concerned. 

Neither of these arguments seems to 
me to be of any avail in the present case. 
We have in the first Court's judgment a 
careful finding of fact as regards the 
circumstances under which the present 
plaintiff oxecutod the receipt, dated 7th 
November 1923, (3 D-l) The astounding 
story told by the plaintiff in this con- 
nexion only needs to be read to be dis- 
believed, although it is not more obvi- 
ously false then various other pleas of 
fact offered by him, on which the Sub- 
ordinate Judge has animadverted with 
well-deserved severity. Holding, as I do, 
that this document was executed volun- 
tarily, it is perfectly obvious that the 
plaintiff cannot now be heard to say that 
the money was his under the ordin 0 .ry 
principles applicable to a Hindu woman, 
or by gift, or by partnership. Even the 
very receipt, dated 2lBt May 1923, 
(1 D-l), was also attested by him. It 
has, indeed, been suggested on behalf of 
the appellant that the mere fact that the 
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plaiatiS executed the document (3 D-l) 
implies that he had been interested in 
the property oonoerned. I am unable to 
accept this suggestion. Considering the 
relations existing between a Hindu hus- 
band and a Hindu wife, third parties 
may well take the precaution of obtain- 
ing the husband’s signature on documents 
like those we are concerneil with, and 
the fact of the appellant’s signature being 
taken, leads, in my opinion, to no neces- 
sary presumption that he actually had a 
title to the property in question. 

The case, in short, is, in my opinion, 
clearly one in which, on the principle 
laid down by their Lordships of the 
Privy Council in the case quoted above, 
the Court is bound to go behind the 
written terms of P-1 and to elucidate 
the real facts of transaction. On the 
findings of fact arrived at by the lower 
Courts— findings which there is not a 
shadow of ground for disturbing — it seems 
to me inevitably to follow that, in the 
peculiar circumstances of this case, Oen- 
dibai must be held to have been capable 
of giving a valid discharge for the debt 
as she professed to do. This being so, 
the plaintiff-appellant is clearly out of 
Court and I need hardly add, that, from 
the equitable point of view, he has never 
had a shadow of case. The appeal fails 
and is dismissed. The appellant must 
bear the respondents’ costs. Costs in the 
lower Courts as already ordered. 

V.V. Appeal dismissed. 
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Findlay, J C., and Staples. A. J. C. 

Dada — Appellant. 

V. 

Chandra Bhaja Bai and others — Res- 
pondents 

Misc Appeal No 6 of 1928, Decided on 
18th December 1928, against the order of 
Dist -Judge, Wardha, in Miso. Judicial 
Case No. 4 of 1927, D/- 20th*Septomber 
1927. 

aSc (b) Hindu law— Joint family— Property 
▼eited in coparcener — Subsequent inaanity 
does not diveit. 

Where the property has onoe vested in a oo- 
paroener of a Micakshara joint family, he will 
not lose his interest by subsequeut insanity ; 
23 Cal 864, Foil ; A. /. H. 1922 Naq. 161, 
Expl [P 94 0 I] 

aei<i(b) Lunacy Act (4 of 1912), S. 71— 
Hindu coparcener becoming lunatic — 


Minaior can ba appointed as to hU share — 
Hindu law — Joint family. 

If a membar of a joint Hindu family uuder 
the Mitaksbara law be a lunatic, where 
is shown that his property la being wasted the 
civil Courts have power to appoint a manager 
of the lunatic's share under the Lunacy Aot^. 
although no doubt a strong cass must bo 
mido out for the appointment of a manager 
6 Cal 539 and 12 O. C. 209, Foil (Case lavr 
discussed). [P 95 G 2] . 

G S. Lule — for Appellant. 

M. R. Bobde — for Respondents. 
Judgment. — The appellant has been, 
appointed by the District Judge, Wardha^. 
the manager of his father Pandurang, who 
has been declared a lunatic and incapa- 
ble of managing his own property, and he-^ 
has appealed to this Court on the ground, 
that no manager can be appointed for a 
lunatic’s undivided interest in joint 
family property. The facts of the case- 
are simple and may bo briefly stated. 
The appellant Dada alias Bhimrao and 
his father Pandurang form a joint Hindu > 
family Pandurang has 2 wives, Mt. 
Chindrabhaga Bai and Mt. Bbina Bai. 
Those two wives made an application un- 
der the Lunacy Act, for the appointment • 
of a manager of their husband’s interest 
in the family property and for the ap- 
pointment of a guardian of his person. 
They alleged that Dada was mismanaging, 
ths estate since his father became a . 
lunatic The appellant Dada admitted 
his father's lunacy and his iuoipacity to 
manage the estate, but pleaded that he 
was not guilty of any waste or mis- 
management and that the estate was in- 
debted when his father became a lunatic. 
He admitted that the debts on the pro- 
perty bad increased, but stated that the 
increase was not due to any mismanage' 
meat on his part, he further pleaded 
that, even if mismanagement and mis- 
conduct be proved against him, he could 
not be deprived of his right to manage 
the estate, and that the wives of Pandu- 
rang and Pandurang himself were only 
entitled to mainteuance out of the estate. 

The District Judge found that Paudu- 
rang was a lunatic and incapable of 
managing his property, but that he had 
not forfeited his interest in the joint 
family property by reason of his lunacy. 
The District Judge further found that a 
manager could be appointed for a luna- 
tic's interest in joint family property 
and that the appointment of a manager 
was necessary in the present ease. 
He thereupon appointed the appellant 
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as the guEirdian o£ the person of his 
father Fanduraag and as manager of 
the property The effect o£ this order 
is really that the Court will have 
'Control over the management o£ the pro- 
'perty, as accounts will have to be exhibi- 
ted annually and transfers and aliena- 
tions cannot be made without the sanc- 
tion of the Court. There is no actual 
change in the management as the appel- 
lant Dada has been managing the whole 
property for some years and he will con- 
'tinue to do so The only result of the 
order is that he will now manage the 
, property under the control of the Court 

It has not been seriously contested in 
i;he appeal that Fandurang has a share in 
the property. It is true that the 1st 
ground in the memorandum of appeal con- 
tests the finding of the lower Court on 
this point, but we heard no argument on 
that ground, and the point was not pres- 
sed. It will bo sufficient to uphold the 
finding of the District Judge in this res- 
pect, following the ruling in Abilakh 
Bhagai v Bhekhi Mahto (l), where it has 
been held that, where the property has 
once vested in a coparcener of a Mitak- 
shara joint family, he will not lose his 
interest by subsequent insanity. The 
case reported in Vithoba v. Waman (2) 
lays down the converse proposition that 
a member of a joint Hindu family, who 
is insane at the time the partition is 
made or when succession opens, is ex- 
cluded. This, however, does not imply 
that a member of a joint family who has 
once obtained a share would lose his 
share by subsequectly becoming insane. 
We are of opinion, therefore, that the 
.finding of the District Judge, on this 
point is correct. 

The real contest, however, in the ap- 
peal is with regard to the 2ad ground in 
the memorandum of appeal, viz , whe- 
ther a manager can be appointed for 
a lunatic’s undivided interest in a joint 
family property. On this point there is 
certainly a conflict of authority, and the 
matter is nob free from difficulty. The 
Lunacy Act (Act 4 of 1912) is silent in 
the mattter. S. 67 of the Act simply 
states that the Court may make orders 
for the custody of lunatics and for the 
management of their estates. S. 68 re- 
fers to the estate of a lunatic which 
•roonsists of property subject to the juris- 

(1) [1895] 29 Oil. 864. 

(2) A. 1. R. 1922 Nag. 161=18 N, L. B. 80. 
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diction of the Court of Wards. S. 6 9 
deals with the estate of a lunatic which 
consists in whole or in part of land or 
any interest in hind which is not sub- 
ject to the jurisdiction of the Court of 
Wards. S 71 simply states that in all 
other oases the .District Court shall ap- 
point a manager of the estate of the 
lunatic and may appoint a guardian of 
his person. The wording of this sec- 
tion appears to be imperative as regards 
the appointment of the manager of the 
property, the section stating that a 
manger of the estate shall be appointed 

The Courts in India, in dealing with 
such cases have generally applied the 
analogy of the appointment of a guardian 
under the Guardian and Waids Act, and 
several Courts have held on that analogy 
that a guardian or manager of a lunatic's 
estate, which consists of a share in the 
joint family property, cannot bo appoint- 
ed In Gharibullah v. Khnlak Singh (3) 
it has been clearly laid down that a 
guardian cannot be appointed for a 
minor’s undivided share in joint family 
property governed by the Mitakshara 
Law, and following that ruling, the 
Patna High Court, in the case reported 
in Parma Dube v. Mahadeo Singh (4) 
has held that a manager could not be ap- 
pointed for a lunatic’s share in joint 
family property, holding that it was im- 
possible to draw any distinction in prin- 
ciple between the two classes of guar- 
dians. The Madras High Court, in a 
case reported in Govindan Nair v. Nara- 
yanan Nair (5) has held that a manager 
could not be appointed for a share of a 
member of an undivided Malabar tarwad 
who had become a lunatic. In the case 
reported in Trimbaklal Oovindas v. Ha- 
rilal (6) Farran, C. J., held that, whore 
a manager of a Hindu lunatic’s estate had 
been appointed under the Hindu Lunacy 
Act then in force (Act 35 of 1858), 
he was not bound to exhibit accounts 
under 8. 15 of the Act. The learned 
Chief Ju||;ice referred to the ruling 
in Virupakshappa v Nilgangava (7). 
which was on the question of the appoint- 
ment of a guardian of a minor’s estate in 
joint family property, and seemed to be 

(Sj [1003] 25 Ail. 407=30 1. A. 165=8 Bar. 

489 >P. 0.). 

(4) [1919] 49 I. 0. 907. 

(5) [1913] 23 M. L. J. 706=17 'I. 0. 473= 

(1913) M. W. N. 79. 

(6) [1896J 20 Bom. 659. 

(7) [1835] 19 Bom. 303 (F.B.). 
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iDclined to the view that a manager of 
the joint family property should not have 
been appointed In that case, however, 
a manager had been appointed, and, as ap- 
pears from p. 665 (20 Bom.), of the ruling 
the question v/hether the manager should 
or should not have been appointed was 
not argued before the lower Court and 
was not agitated in the appeal. There is, 
therefore, no dohnite pronouncement on 
this queition, but the learned Chief 
Justice simply held that, if a manager 
had been appointed, he was not bound to 
exhibit accounts. That case is on all fours 
with the present case in this respect that 
the manager appointed was himself the 
joint owner. 

On the other hand, in the ruling in 
Bhoopendra Narain Boy v Greesh 
Narain Boy (8) the Calcutta High Court 
held that they were unable to admit as 
<sorrect the proposition that Act 35 of 
1858 (the Lunacy Act then in force) could 
not or did not apply to members of a 
Mitakshara family. It is true that no 
dehnite decision in the matter was given, 
because tlie Judges held that the appli- 
cation would fail on another ground, 
namely that no case had been made out 
ior the appointment of a manager. The 
following remark was, however, recorded 
in the judgment ; 

"It appears to ua that there may be caaca 
'whora it 19 eBBoatially necessary that a 
guardian should be appointed foi a member of 
any other family.'* , 

This case has been followed in the case 
of Dalipat Singh v. Dy Commissioner, 
Sitapitr { 9 ). The learned Judicial Com- 
missioners have considered the matter at 
-some length at p 663 (3 7. C ) and have 
drawn a distinction between the case 
of a lunatic, and a minor on the ground 
that a minor can always bring a suit for 
partition through his next friend, where- 
as it has been held that a lunatic has no 
right to sue for partition. They there- 
fore held that a lunatic must be allowed 
some remedy, and that, if he oannot sue 
for partition the Court should have 
power to appoint a manager of his pro- 
perty. The following passage from p 664 
may he quoted : 

"It Boema to us obviously imposaiblc that a 
lunatic who ia Buffering neglect or ill-uaage 
at the hands of the parson who has manage- 
ment of his property, or whoso property is 
being wasted by the said manager, should be 
loft without any legal remedy merely beoanse 

'(8) 6 Gal. 633=8 0. L. B. 80. 

(9) [1909] 12 O. 0. 209=3 I. 0. 660. 


he happens to be a member of a joint family 
living under the Mitakshara law. He must; 
either be permitted to sue for partition in the 
same way a.<i a minor, or the Oourta must have 
power to protect him under the provisioas of 
Act 35 of 1858. la view of the wording of S. 2 
of the said Act and of the Calcutta rulings 
already loforred to, we are of opinion that the 
civil Courts have jurisdictiou in such a case 
to take action under* the provisions of Act 35 
of 1850.” 

In view of the wording of S. 61, Lunacy 
Act, and of the fact that a lunatic has no 
right to sue for partition as a minor has, 
we prefer bo follow the decisions of the 
Calcutta High Court and the Oudh 
Judicial Commissioner’s Court, and we 
hold that, if a member of a joint 
Hindu family under the Mitakshara law 
be a lunatic, where it is shown that his 
property is being wasted, the civil Courts 
have power bo appoint a manager of the 
lunatic’s share under the Lunacy Act. 
We are fortified in this opinion by the 
fact that it has been consistently held 
in this Court that a coparcener's share 
in an undivided ancestral property oan 
be alienated and can be attached by a 
creditor in execution of a decree against 
one member of the family. If a share oan 
be attached or alienated, it would seem 
to follow that a manager can be appoin- 
ted, even for a share in the property. 
The law on this subject has been differen- 
tly interpreted in different parts of India, 
but the view stated above has been 
consistently held in these Provinces and 
may now be regarded as settled law. In 
this C3nnexion w© have been referred to 

the ruling in MuJeund Bam Sukal v. Bam 
Batan (LO), and Sirkar’s Hindu Law 6th 
Bin at p 357 We therefore uphold the 
finding of the District Judge that a 
manager cau be appointed of a lunatic’s 
share in a joint family property. 

It remains, then, to decide whether a 
sufficient Oise has been made out for the 
appointment of a manager in the present 
instance. Both in the Calcutta case Bhoo' 
pendra Narain Boy v. Greesh Naraiii 
(8) and in the case of the Oudh Judicial 
Commissioner’s Court Dalipat Singh v 
Dy. Commissioner, Sitapur (9) it was 
held that a strong case must be made out 
for the appointment of a guardian or 
manager, and in both oases it was held* 
that no sufficient case for the appoint-' 
ment under the Act had been made out 
In the present instance no evidence has 
been led on the question of waste or mis- 

(10) [1903] 2 N. L. R. 52. 
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maaoigeineTit, and the only witness exa- 
mined was the Civil Surgeon, Dr. Pa- 
ranjpe, with regard to the lunacy of 
Fandurang. At the same time there have 
been very serious allegations made by the 
^Yive3 of Pandurang against the appellant, 
and, although these allegations were 
denied, the appellant did not adduce any 
evidence, though he had an opportunity 
of doing so On the other hand he has, 
to a great extent, admitted waste and 
mismanagement in his written statement. 
It is, at any rate, admitted that the debts 
upon the property have increased from 
Rs. 5,000 to Rs. 30,000, and the reasons 
given by him for this increase in in- 
debtedness are not, we think, sufficient 
to account for such an abnormal increase. 
The only proper inference that can be 
drawn from such an increase within a 
short period is that the appellant has 
been squandering the property. It is 
admitted that he is trying to pay off the 
debt by a mortgage, and there seems 
every reason to believe that, if left to 
himself, he will soon alienate the bulk, 
if not the whole, of the property We 
are of opinion, therefore, that a sufficient 
case for interference and for the appoint* 
ment of a manager under the Act has 
been made out even on the admissions 
of the appellant himself. As already 
noted above, the appellant is not in any 
way wronged by the order. He has him- 
self been appointed the manager of the 
property and the guardian of his father's 
person All that has been done is that 
the appellant has been made answerable 
to the Court, which will control and 
supervise his accounts in future Such 
control appears to us highly desirable in 
the circumstances of the case We would 
therefore confirm the order of the lower 
Court appointing the appellant guardian 
and manager of the property and dismiss 
the appeal. 

Costs of the appeal will be borne by 
the appellant. We fix pleader s fees at 
Rs 30. 

n K. Appeal dismissed. 
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Findlay, J.C. 

Mahadeo Oaapati Patil — Applicant. 

V. 

Nabha Vishwanath 

Criminal Ravn. No 291 of 1928, De- 
cided on 3rd October 1928, against order 
of Bench of Hony. Mig 2il Class,. 
Nagpur, D/- 23rJ June 1920 in Criminal 
Case No 35 of 1923 

General Clauiei Act, S. lO^Principle of 
S. 10 may be applied to Cattle Trespaii Act,. 
S. 20. 

Although S. 10, Gaaeral Glauses Act, only 
applies to Acts made on or after 14th January 
1897, and docs not cover in terms, an Act like- 
Cattle Traspass Act passed in 1371, the prin- 
ciple uaderlying S. 10, General Glauses Ace,, 
should be applied to complaints under Cattle 
Trespass Act, S. 20. [P 96 C 2] 

2i. B Gadg%l — for Applicant. 

G P. Dick — for Non-Applicant. 

Order. — The Bench of Honorary- 
Magistrates, 2ai Class, Sitabuldi, dis- 
missed a complaint under S 20, Cattle-- 
Trespass Act, on the ground that the com- 
plaint in question had been filed beyond 
the ten days allowed under S. 20 of the- 
Act In this, the Honorary Magistrates 
clearly acted erroneously. The alleged 
forcible seizure of the cattle occurred on> 
Ist December 1927, and, under S. 9, 
General Clauses Act, the ten days there- 
fore, ran from 2Qd December and wouldi 
ordinarily expire on llth idem ; llth 
December, however, was a Sunday. It is 
true that S 10, General Clauses Act, only 
applies to Acts made on or after 14tb 
January 1897, and dDes not cover, in 
terms, an Act like the Cattle Trespass 
Act which was passed in 1871. Never- 
theless every consideration of justice and; 
expediency would require that the ac- 
cepted priaciple, which underlies S. 10, 
General Clauses Act, should be applied in. 
the present case also and, as the Courts^ 
wore closed on llth December, I am df 
opinion that this complaint was correctly 
entertained on 12th December. 

The judgment of the Court below la 
accordingly reversed and the case will go 
l3ack to that Court for re-disposal. No 
opportunity for produoieg further evi- 
dence should be given to either side, but,, 
after hearing counsel for the complainant 
and accused, if necessary, the Benob 
should proceed to deliver a fresh judg- 
ment in view of the finding I have given 
above on the question of limitation. 

p.d./h.k. Case sent back. 
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Full Bench 

Einkhede, Mohiuddin and 
Staples A. J. Cs. 

Filalal — Appellant 

V. 

Emperor^Opposite Party, 

Critnmal Appeal No. 104 of 1929, De- 
cided oc| 30th October 1928 from judg- 
ment in Criminal Appeal No. 3 of 1928, 
D/- 13th April 1928 in Court of Sessions 
Judge, Raipur. 

^ ^ Criminal P. C., S. 476-B~Order by 
Diikrict Magistrate under S. 47 5-A — Appeal 
lies to the Seaaions Judge and not to the 
High Court — Criminal P. C., S. 6. 

There is no Court of a District Magistrate 
as such wichin the meaning of S. 6 of the 
Code. A Disbriot Magistrate’s Court is only 
a Court of Magistrate First Class, and aub- 
ordmate to the Court of the Sessions Judge for 
the purposes of S. 195 (3). An appeal, there- 
fore, uudjr 47G B lies to the Court of the 
Sessions Judge, from an order passed by the 
District M bgistrate under S. 476- A and not to 
the High Court. [P 98 G 1, 2] 

Abdul Razak — for Appallanb, 

O P Di^k — for the Oroivn 

Opinion 

Kinkhede, A. J. C. — While agreeing 
with my learned brother, I may add a 
few words. If the enumeration of Courts 
given in S. 6, Criminal P. C , is exhaus- 
tive as 1 think it is, it necessarily fol- 
lows that there is no such Court as a 
Court of District Magistrate. Bat all 
the same the powers, which the District 
Magistrate^ exercises, are really powers 
which vest in him as a First Class Magis- 
trate supplemented with such others, 
as his appointment under S 10 or 30, 
Crimrnal P. C , clothes him with. His 
decisions in appeal are principally as a 
Court of First Class Magistrate, but the 
appeal against his decision may ordinarily 
lie under S 408, Criminal P. C , to the 
Sessions Court or to the High Court ac- 
cording to the duration of imprisonment 
for which he may pass the sentence (un- 
less it is one of transportation in which 
case the appeal will lie to this Court 
only). Judged by the test of the sentence 
which the District Magistrate may pass, 
the appellate fornm may vary according 
to the period of the senteace and its 
nature also. la matters of appeal, there- 
fore, the District Magistrate is subordi- 
nate to two Courts, (1) the Sessions Court 
and (2) High Court. Out of the two 
1929 N/13 & 14 


appellate Courts the Court of Sessions 
being of inferior jurisdiction the District 
Magistrate could well be regarded as 
subordinate to that Court for purpose of 
S. i95-(3) read with Ss 476 Aand476-B, 
Criminal P. C I, therefore, agree with 
my learned colleague Ghulam Mohiuddin, 
A. J. C., in the reply he proposes to give 
to the reference. 

Mohiuddin, A. J. C. — This reference 
is made in an appeal under S. 476-B, 
Criminal P. G. The necessary facts are 
given in the order of reference and need 
net be repeated. The question propoun- 
ded is in these words : 

To what Court an appeal undor S. 476-B 
Criminal P. 0., by tho person against whom a 
complaint has been died by tho District Magis- 
trate shall lie. " 

According to.S. 476-B, Criminal P. C, 
any person against whom a complaint 
has been made, may appeal to the Court 
to which such former Court is subordi- 
nate within the meaning of S. 195, sub- 
S. (3) and the superior Court may there- 
upon after notice to the parties direct the 
withdrawal of the complaint. It is thus 
to be seen, what Court is superior to the 
Court of the District Magistrate, that is 
to which Court, the DistriL't Magistrate 
is subordinate within the meaning of 
S. 195, Bub-S. (3), which runs as follows : 

** For the purposes of this seobion, a Court 
shall ba deomed to be subordinalj^co the Court 
to which appeals ordinarily lie from the ap- 
pellate decrees or sentences of such former 
Court. Provided that . (a) where appeals lie 
to more tban one Court:, tne appellate Court 
of inferior jurisdiotion shall bj the Court to 
which such Court shall ba deemed to ba sub- 
ordinate.” 

Sections 476-A, 476-B and 195 (3), Cri- 
minal P G., use the word Court, and, the 
ditferenb classes of criininal Courts are 
mentioned in S. 6, Criminal P. C., and 
according to this section, there is no such 
Court as tho Court of District Magis- 
trate. As defined in S. 10, Criminal P. G., 
a District Magistrate is a Magistrate of 
the Ist Class, who is so appointed by the 
Looal Government, and on aocount of his 
appointment under S. 10, he exercises 
certain powers which are given to him 
in the Criminal Procedure Code, but his 
Court is not a Court of a Distriob Magis- 
trate but is a Court of a First Glass 
Magistrate only. Being a First Glass 
Magistrate he can pass a sentence of im- 
pxisonmeot for a term not exceeding 
two years under 32, Criminal P. C., 
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aQd if invested by the Looal Government 
with powers under S 30, Criminal P. G., 
he can try all offences not punishable 
with death but can only pass a sentence, 
under S. 34, Criminal P. C , of transpor- 
tation or imprisonment for a term not 
exceeding seven years. Under S 407, 
Criminal P. C., a District Magistrate 
hears appeals and according to S. 408, 
Criminal P. C., a person convicted on a 
trial held by a District Magistrate, may 
appeal to the Sessions Judge, except in 
the case where the District Magistrate 
i. e. Magistrate First Class invested with 
powers under S 30, Criminal P. C , 
passed any sentence of imprisonment for 
a term exceeding four years or any sen- 
tence of transportation, in which case 
the appeal lies to the High Court. This 
shows clearly that a District Magis- 
trate as sueh is not a Court and is only 
a First Glass Magistrate who exercises 
special powers with which he is invested 
either by the Criminal Procedure Code 
or by the Local Government His Court 
is that of a Magistrate, First Glass, and 
appeals from the appellable sentence of 
his Court lie to the Court of Sessions. 

According to S 195 (3), Criminal P. C., 
a Court shall be deemed to be sub- 
ordinate to the Court to which appeals 
ordinarily lie from the appellable sen- 
tences of such former Court, and, as 
appeals ordinarily lie to the Court of 
Sessions Judge, from the Court of First 
Class Magistrate, whether appointed a 
District Magistrate under S. 10, Cri- 
minal P. G., or invested with powers 
under S. 30, Criminal P. G., his Court, 
as it is the Court of a First Class Magis- 
trate is subordinate to the Court of 
Session, for the purposes of S. 195 (3), 
Criminal P. C. According to S. 17, Cri- 
minal P G., a District Magistrate is not 
subordinate to the Sessions Judge, except 
to the extent and in the manner expressly 
provided in the Code, but as a Court, 
a District Magistrate’s Court, is only a 
Court /of Magistrate, First Glsies, and is 
subordinate to the Court of Sessions 
Judge for the purposes of S 195 (3), Cri- 
minal P. G. An appeal therefore under 
S. 476- B, Criminal P. C., will lie to the 
Court of Sessions Judge, from an order 
passed by the District Magistrate under 
S. 476-A, Criminal P. G. 

Staples A J. C. — I agree. 

D.S. Reference answered. 
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Full Bench 

Findlay, J. C . Kinkhedk and 
Mohiuddin, a. j Cs. 

V ttamrao — Plaintiff — Appellant, 
v 

Daulat and others — Defendants — Res- 
pondents 

Second Appeal No 25-B of 1925, Deci- 
ded on 19th December 1928 against deci- 
sion of 1st Addl Diat. Judge, Akola, D/- 
27th September 1924, in Civil Appeal 
No 197 of 1922 

^ (■) Precedents — Privy Council — Deci- 

sion is binding — Indian Courts cannot con- 
sider whether or not it is in accordance with 
the personal law of the parties. 

It IB not opon to the Indian Courts to oon- 
si^or how far tho principle laid down by the 
Privy Council iB in accordance with either 
the letter or Bpirit of any perBonal law as iB 
expounded in the books or as understood by 
the parties. The Privy Council decisions are 
binding on the Indian Courts and tho latter 
are bound to follow them . A. I, R, 1925 P. C. 
272 and 32 Bovi. 499, Foil. [P 105 C 2] 

❖ (b) Hindu . law — Adoption — Hindu 
governed by Bombay School dying leaving a 
widow and widow of predeceased son — The 
latter cannot adopt after the widow's death 
although the estate may vest in her. 

Where tho last male holder dies leaving a 
nearer heir other than tho adopting widow, 
tho latter's power of adoption comes to an 
end, as soon as his estate is vested in the 
nearer heir, and is incapable of being revived 
at any future date. [P 106 C 1] 

Whore a Hindu governed by t\ie Bombay 
School dies leaving behind him his widow and 
a widowed daughtcr-ia-law, the power of the 
daaghter-in-law to adopt to her husband 
comes to an end by the vesting of tho -estate 
in the widow and does not revive again by the 
death of the widow. An adoption of the son 
by a daughter-in-law, therefore, although the 
estate has vested in her, after the widow’s 
death IB invalid {Ca^e laiu discussed.) 

[P 108 C 1] 

M V. Abhyankar and A V. Khare — 
for Appellant. 

B K. Bose and P. B, Gole — for Res- 
pondent 1 

Order of Reference 

Kinkhede, A. J. C. — The points in- 
volved in the case are of very great im- 
portance to the Maratha Hindu commu- 
nity, and particularly to those who regard 
themselves as governed by the Bombay 
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School of law. There is a divergence of 
'Tiew on the point and it is therefore very 
^desirable that so far as our subordinate 
<]ourts are concerned there should be an 
authoritative decision of a Full Bench 
settling the question whether the earlier 
Bombay decisions which have been re- 
affirmed by the recent Bombay Full 
Bench decision in Ishwar Dadu v. Gaja- 
bai Bahfji (1) need be followed in our 
Courts, as precedents on matters of Hindu 
law governed by the Bombay School, 
according to the time-honoured tradition 
of this Court. 

Opinion 

Kinkhede, A. J. C — The following 
■geneological tree will facilitate the under- 
standing of the facts relevant to the de- 
cision of the question referred to the Full 
Bench. 


to the estate of her father-in-law, Kri- 
shnaji. 

Bainabai died in 1917. It is the plain- 
tiff's case that on her death the estate of 
Krishnaji devolved on Baijabai the 
widow of his predeceased brother, Bamji 
as widow of his sagotra sapinda that 
she held it as such till her death in 
1919, and then the succession went to 
Krishnaji's mother's sisters' sons, Ganga- 
ram and Janji as his bhinna gotra sapin- 
das. The plaintiff, Uttamrao is an 
assignee, under an assignment dated 
19th January 1920, from Janji, of his 
moiety of the property of Krishnaji. He 
alleges that he was wrongfully obstructed 
by defendant 1 in taking possession of the 
property purchased by him. Hence he 
hied the present suit for possession 
against him 

Defendant I's principal defence is that 
he has a lawful title to obstruct, as a 


Dhabaji 


(iairnbai married to YAmuDabai married to Reubai married to 
Jitoba Ghaudrabhan Laxman 

I I I . 

I Gangaram Janji 


Ramji x Baijabai Krishnaji x Sibabai 
<died oa (died on (died on (died in 

30-ll-03j 2J-3-10) 29-1-07) 1909) 

(Propositus) 

Zaboo X Bainabai 
(died on (died in 
17-12-05) 1917) 

I 

Daulat 

Defendant 1 (adopted in April 1917) 


I 

Ganabai 


The property in suit once belouged to 
a jointHindu family consisting of Kri- 
shnaji, Bamji and Ziboo. Bamji and 
Zaboo predeceased Krishnaji leaving 
their respective widows Baijabai and 
Bainabai behind them. Krishnaji, who 
was thus the last surviving male copar- 
cener of the joint family, died in 1907 
leaving bis widow Sitabai as his heir 
•entitled to inherit his property as such 
widow. She held the property till her 
death, which took place in 1909. The 
inheritance next devolved on Bainabai, 
the widow of Krishaji’s predeceased son 
Zaboo, who as the widow of a prede- 
ceased sagotra sapinda, was entitled to 
succeed, under the Bombay School of 
Hindu law, which is in force in Berar, 

(1) A. I. R. 192G Bom. 435^50 Bom. 468 
(F.B.). 


duly adopted son of Zaboo his adoption 
having been made, in April 1917, by 
Bbinahai, in whom the inheritance bad 
vested ; and that it was consented to by 
Biijabai the next immediate reversioner. 
The plaintiff’s contention is that, the 
adoption being invalid, created no rights 
in favour of defendant 1 The validity 
is challenged by him on the grounds ; 

(i) that defendant 1 was an orphan, 

(ii) that Bamabai had no authority 
under law to adopt as she did not take 
the estate as heir of her husband ; 

(iii) that Baijabai had no authority to 
give any consent to the adoption 

If the adoption be not .invalid for any 
of these reasons, it is clear that Daulat, 
bv virtue thereof, became the grandson 
of Krishnaji, and as such took his grand- 
father's estate, from Bainabai hia adop- 
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tive mother, ia his owa right, with 
eSeot from the date of his adoption. 
Thus, there would, or bQuld^ be, no suc- 
uession in favour of Biiijabai, or, Oanga- 
ram, orof Janji the plaintiff's vendor, 
in their oapaoity of the sagotra sapinda, 
or, bhinna gotra sapindas, of Krishnaji. 
On the facts found by the Courts below, 
defendant 1 was not an orphan, and 
Baijabai had consented to and acquiesced 
in the adoption and even admitted the 
title of the adopted son to the property 
by acting as his guardian till her own 
death The first ground is thus no longer 
available, and the third ground ia ad- 
mitted to be immaterial. It is conceded 
by defendant 1 also that, if his adoption 
were held to be invalid in law, on the 
ground of B-Linabai’s incompetency to 
adopt him, the succession would go to 
Janji and Gangaram as the nearest re- 
versioners of the last male holder, 
Krishnaji. 

The Court of first instance held the 
adoption by Bainabai to be valid under 
law and dismissed the suit. The plain- 
tiff went up in appeal to the District 
Judge, who affirmed the dismissal. He 
has, therefore, come up in second appeal. 

Looking to the importance of the 
question of the validity of the adoption 
involved in this appeal, and the apparent 
conflict of decisions on the point, the 
appellant moved for a reference of that 
question to a Full Bench; this was done 
and the point has been ably argued before 
it. 

On behalf of the appellant it is con- 
tended that Bainabai was legally incom- 
petent bo adopt a son to her deceased 
husband Zaboo, as she did not get the 
estate directly as heir to her husband. 
The learned counsel deduces four propo- 
sitions as laying down the view taken 
by the Bombay School of Hindu law by 
which he says this case ought to be 
governed. 

1. That, after the death, without 
issues, of a full owner, the only person, 
who can adopt, so as to deviate the suc- 
oession, is, either his widow, or, if he 
dies without leaving a widow who can 
adopt and thus continue the lineage, his 
mother, or grandmother, subject, how- 
ever, to the proviso that she takes the 
inheritanoa directly from her son or 
grandson, and, not otherwise. 

2. That the widow’s power to adopt is 
limited, that limit being reached imme- 
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diately there is some one else, nearer ii> 
degree than herself, to take the estate of 
the last full owner, and, able to oontinu& 
his line. Once this limit is reached th& 
power to adopt is extinguished and oaa 
never be revived after such extinction. 
In other words, the widow’s power to 
adopt never remains in abeyance. 

3. That a widow cannot adopt so aS to 
divest another person of the property; bub 
that this does not, in view of other limi- 
tations, mean that she can adopt, so long 
as she dues not do this. 

4 That a widow of a gotraja sapiildo. 
can never adopt bo as to deviate the line 
of succession, even if she succeeds directly 
to the last full owner, much less can sho 
adopt if some one else has taken the pro- 
perty before she succeeds, the mother and 
grandmother being exceptions. 

In this case it is contended that, as 
Krishnaji was the last full owner and 
his widow Sibabai succeeded to him be- 
fore Biinabai took up the inheritance aa 
his daughter-in-law, the only person who 
could luake the adoptiou and continue the 
line of Krishnaji was his widow, Sitabai^ 
and nob his daughter-in-law, Bainabai. 
Reliance is placed on the decision of this 
Court in Oanpati v. Mt. Salu (2) in sup- 
port of the first three propositions and on 
Hamkriahna Ramchandra v Shavirao- 
Yeshwant (3) which in its turn is based 
on the three Privy Council decisions of 
Bhoohan Moyee Debia v. Ram Kishore 
Acharjet (4J, Padma Coomari v. Court 
of Wards (5) anil Thayammal v. Ven- 
katarama (6), as supporting all the four 
propositions The decision of a Bench 
of this Court in Baswantrao v Deorao^ 
(7) whore the right of a daughter-in-law 
to make a valid adoption was affirmed, ia 
sought to be distinguished on the ground 
that the daughter-in-law succeeded dir- 
ectly to her father-in-law, and, not after 
the death of her mother-in-law, as in this 
case It is, therefore, necessary to exa- 
mine the oases on the subject decided by 
their Lordships of the Privy Council as 
well as by other High Courts and thie 


(2) A. I. R. 1926 Nag. 15. 

(9) [1902] 2G Bom. 526=1 Bom. L. B. 315. 
(P.B.). 

(4) [1BG3 66] 10 M. I. A. 279=3 W. R. 15 

(P.O.). 

(6) [1882] 8 Oal. 302=8 I. A. 229=4 Sar. 285- 
(P.O.). 

(6) [1887] 10 Mad. 205=14 I. A. 67=5 Bar. l(k 
(P.O.). 

(7) A. I. R. 1927 Nag. 2. 
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Oourt in order to find oat the principles 
limiting a. Hindu widov7's power to make 
•a. valid adoption. 

The leading case on the subject is 
"that of Bhooban Moyee Debia v. Ram 
Xishore Acharjee (4). Thefacts oC that case 
•were that, one Gour Kishore died, in 
1821, leaving a widow Ghundrabullee and 
an only son named Bhowanee Kishore. 
'In 1840, Bhowanee died, leaving no 
issue, but, his wife Bhooban Moyee Debia 
who, as his widow, succeeied to the estate 
left by him In 1843, Bhooban Debia 
adopted a boy called Rajoniro Kishore, 
and some time after this. Ghundrabullee. 
also, adopted Ram Kishore, as a son, 
to her late husband, Gour Kishore. The 
latter filed a suit, as the next friend of 
Ram Kishore, for possession of the estate 
left by Bhowanee, against Bhooban Debia 
■and her adopted son Rajeniro Kishore 
In that suit, it was found that, Bhooban 
Debia had no authority from her husband 
to adopt, and that, Ghundrabullee had 
been authorized by her husband to adopt 
a son to him. In view of these findings, 
it became necessary to consider whether 
Ram Kishore’s adoption was valid, and. 
whether he was entitled to recover pos- 
session of the estate left by Bhowanee 
Their Lordships held that Ram Kishore 
was not entitled to succeed, and observed 
as follows ; 

“ The question is, whether the estate oE his 
■^Gour Kishore’s) son (Bhowanee) being un- 
limited, and that son having married and left 
a widow as his heir, and that heir having ao- 
'quired a vested estate in her husband's pro- 
perty as widow, a uew heir can ba substitated 
by adoption who is to defeat that estate, and 
take as an adopted son what a legitimate son 
of Gour Kishore would not have taken. This 
iSeemB contrary to all reason and to all the 
principles of Hindu law, as far as we can 
•colleot them. It must be recollected that the 
Adopted son, as such takes by inheritauce and 
mot by devise. Now, the rule of Hindu law 
is, that in the case of inheritanoe, the person 
to succeed must be the heir of the last full 
owner. In this ease. Bhowanee Kishore was 
the last full owner, and his wife succeeds, as 
his hair, to a widow's estate. On her death, 
4he person to succeed will again be the heir at 
that time of Bhowanee Kishore. IE Bhowanee 
Kishore had died unmarried, his mother, 
>OhuDdrabullee Debia, would have been his 
heir, and the question of adoption would have 
«tood on quite different grounds. By exerois- 
ing the power of adoption, she would have 
•divested no estate but her own, and this 
would have brought the ease within the ordi- 
nary rule ; but no case has been produced, no 
•deoision has been oited from the text-books, 
And no principle has been stated to show that 
by the mere gift of a power of adoption to a 


widow, the state of the heir of a deceased son 
vested in possession, can be defeated and 
divested." 

The above cage is. an authority for fche 
proposition that, if a Hindu dies leaving 
a widow as heir, his mother, although 
duly authorized in that behalf, cannot, 
during the lifetime of her ^^ion's widow, 
adopt a SOD to her own husband, and there- 
by divest her (the son’s widow) of the 
estate acquired by her by inheritance 
from her own husband. In this case it 
was not held, in so many words, that 
Ram Kishore's adoption by Ghundrabullee 
was invalid. 

Soniecime after this decision, Bhooban 
Debia died and the estate devolved ac- 
cording to the Hindu law of succession 
upon Ghundrabullee, the mother of Bho- 
Wanee Kishore. After the death of Chun- 
drabullee, the reversionary heirs of Bho- 
wanee brought a suit for possession of 
his estate, then in the hands of Ram 
Kishore In this second suit, the quM- 
tion arose, whether Ram Kishore's adop- 
tion by Ghundrabullee to her husband 
Gour Kishore was valid, and, whether, as 
such he was entitled to retain possession 
of the estate. The Calcutta High Court in 
Puddo Kumar ee Debt v. Juggut Kishore 
Acharjee (BJ held that. Ram Kishore’s 
adoption was ^alid, .and that, he was en- 
titled to succeed to the estate of Bho- 
wanee after Bhooban Debia’s death. 

With reference to the previous deci- 
sion of their Lordships in Bhooban 
Moyee Debia v. Ram Kishore Acharjee 
(4;, Jackson, J., observed ; 

Whab has happened, being bhe death of 
Bhowanee without having eibhor had sons 
born bo him or given any permission to adopb. 
If, bherefore, Ghundrabullee ipiniediBbely on 
the death of Bhoobumoyee, had made an 
adoption and bo divested her own estate, there 
would have been nothing in the judgment of 
the Privy Oounoil, and nothing that we are 
aware of in bhe law, to prevent her doing 
that which her husband auhorized her 
to do, and which would certainly be 
for kia spiritual benefit and for that of 
hiB ancestors and even of Bhowani Kiehore. 

. . . Then, if Ghundrabullee might have ad- 

opted at the date when Boobunmoyee'a death 
caused the inheritance to devolve on her, with 
the consequonce of divesting her own estate, is 
there any reason why Ram Kishore, if we sup- 
pose him to have been regularly adopted, and 
those who eame before him as heirs to Bho- 
wani Kishore out of the way, should not, in 
that state of things, taka the inhoritanoe 
which the mother gives up to him, and should 
not, to use the words of Mr. Msyne, ba re- 
warded by the eatate for the services which he 
(8) LL8B0J 5 Gal. 61). 



102 Nagpur Uttamrao v. Daulat (FB) (Kinkhede, A. J. C.) 1929 


renders to the deceased 7 We think not. . . . 
it seems to us, that although as heir to Dour 
Kishore, he could not displace the widow and 
heir of a subsequent full owner, and as heir to 
Bhowani he came afte'r tke widow and the 
mother, he might, without objection, succeed 
when, by their BUccessive deaths or surrender, 
ha united in himself the capacities of heir of 
Gour Kishore and heir to Bhowani : Puddo 
Kumarse Debee v. Jiiqgut Kishore Acharjee 

Against this decision, there was an ap- 
peal to the Privy Council, and their 
Lordships reversed the decision of the 
High Court and held that, Bam Kishore's 
adoption by Chundrabullee was invalid 
and that he was not entitled to succeed to 
the estate left by Bhowani. In doing so, 
they referred to their former decision in 
Bhooban Moyee v. Ram Kishore (4) and 
olpserved : 

Dho substitution of a new heir for the 
widow was, no doubt, the question to be de- 
cided, and such substitution might have been 
disallowed, the adoption being held valid for 
all other purposes, which is the v ew that the 
lower Oourts have taken of the judgment, but 
their Lordships do not think that this was in- 
tended. They consider the decision to be that, 
upon the vesting of the estate in the widow of 
Bhowani, the power of adoption (givon to 
Chundrabullee) was at an end, and incapable 
of execution : Padmakumari Deb% v. Court of 
Wards {6).^ • ^ 

A similar question came up for deci- 
sion before their Lordships of the Privy 
Council in the case of Thayammal v 
Venkatarama (6). In that case, one 
Dorasami died leaving his widow Thay- 
ammal and also an only son Kuttisami. 
Kuttisami married Thangammal and sub- 
sequently died without issue leaving bis 
widow Thangammal, who upon the death 
of her husband succeeded as heir to the 
property. After Kuttiaarai’a death and 
during the lifetime of his widow, his 
mother Thayammal adopted a son to her 
husband Dorasami with the consent of 
the sapindas. A question arose whether 
the said adoption was valid The Madras 
High Court following the decision in 
Padamakumart Debi v. Court of Wards 
(6) held tnat the adoption was invalid. 
On appeal to the Privy Council, it was 
contended on behalf of the adopted son 
that all that was decided by the Judicial 
Committee in Bhooban Moyee^s case, 
Bhooban Moyee v Ram Kishore (4), was 
that the son adopted by the mother could 
not recover the Estate from the son's 
widow and that it was not held that his 
adoption was invalid. Their Lordships 
overruled this contention and observed ; 


‘‘This appears to have been the view taken by 
the lower Courts in Padmakumari* s case. But' 
this Committee, upon appeal, held that tho- 
case wont much further. Nothing can be 
clearer or more explicit than the language* 
used by the Committee in that case." 

They also quoted with approval their 
own observations in Padamkumaris caso- 
cited above and following them held that 
the adoption of a son by Thayammal after 
the estate had vested in her son’s widow 
was invalid. 

It is no doubt true that, in the cases of 
Padmakumari and Thayammal referred to* 
above, the mother of the propositus had 
adopted a son to her own husband during, 
the lifetime of her son’s widow, but a. 
careful perusal of the judgments of their 
Lordships of the Privy Council in those 
oases will show that the adoption by the 
mother was held invalid not on the. 
ground that it was made during the life- 
time of the son's widow, but on the- 
ground that the mother’s power of adop- 
tion came to an end and became incapable* 
of execution upon the vesting of the estate' 
in the son’s widow. These cases are, in 
my opinion, clear authorities for the pro- 
position that a widow’s power of ad- 
option is limited, that the vesting of 
the estate in an heir of the last 
male holder is the limit of the exis- 
tence of such power ; that once- 
this limit is reached, the power is at 
an end and is incapable of execution' 
at any future time, and that, it is not 
merely suspended and capable of being 
revived if, after some interval, the widow 
happens to succeed ultimately as an heir 
to the last male holder on the death of' 
the immediate heir in whom the estate* 
had vested for the time being. 

The above view is fully supported by 
the Full Bench decision of the Calcutta. 
High Court in Manikyamala Bose v.. 
Nanda Kumar Bose (9). In that case,, 
one Chandra Kumar Bose died in 1881,. 
leaving his widow Manikyamala and am 
adopted son Akhoy. Akhoy died in 189?' 
after having attained majority, leaving a. 
childless widow, Bidhumukhi, who died 
in July 1898. Shortly afterwards, i. e.,. 
on 29th August 1898, Manikyamala- 
adopted a son to her husband, and tho- 
question arose whether the said adoption^ 
was valid. It was contended that as tho 
same was made after the death of the 
widow of the last male holder it was- 

^9) [1906] 33 Cal. 1306=4 0. L. jT 957=1B. 

0. W. N. 12. 
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valid. The Full Bench overruled this 
ooDtention and following the two earlier 
Privy Council decisions, Bhooban Moyee 
V. Bam Kishore (4) and Padma Coomari 
V. Court of Wards (5), as also the later 
Privy Council decision reported in Tara 
Churn Chatterji v. Suresh Chunder 
Mukerji (iO) to the same effect, held 
that the adoption was invalid. Mukerjee, 
J , in his judgment observed as follows at 
pp. 13lfc.l6 : 

"It ia contended on behalf of the appellanta 
that, inaamuch aa the second adoption was 
made after the death of the widow of the 
adopted son and at a time, when the estate was 
vested in the widow of the original owner, 
there was no bar to the second adoption as it 
would divest the estate of the adoptive mother 
alone. It baa been conceded before ua, and in 
view of the decisions of the Judicial Commit- 
tee in Bhooban Moyee v. Ramk^shore (4) and 
Padma Kumari v. Court of Wards (5) it could 
not possibly be disputed, that the adoption 
would have been invalid, if it had been made 
during the lifetime of the widow of the 
adopted son, because during such period, the 
power of adoption was incapable of execution. 
The question, therefore, is reduced to this : 
Whether the power of adoption, vested in the 
widow of the original owner, which during 
the lifetime of her daughter-in-law was in- 
capable of execution, became extinguished 
upon the death of her adopted son, when the 
estate vested in bis widow or, whether the 
such power of adoption merely remained in 
abeyance and was revived and became capable 
of execution upon the death of her daughter- 
in-law, when the estate reverted to her. 
The solution of this question depends upon 
the principles deduciblc from a series of 
decisions of the Judicial Oommittee in which 
their Lordships had to consider the limits 
within which a power of adoption may be 
exercised by a Hindu widow. ” 

Mukerjee, J , then discussed at length 
the decisions of the Privy Council and of 
the Bombay and Calcutta High Courts on 
the subject and observed at p. 1319 ; 

" Upon a review, then of the authorities, wo 
must overrule the contention of the appel- 
lants, that the widow’s death is the limit of 
time within which and the failure of male 
issue in the male line and the vesting of the 
estate in the widow, are the only two condi- 
tions subject to which, the power may he exer- 
cised, DO matter whether the estate vests in 
the adopting widow just after the death of the 
son or after the death of the widow of the 
BOD. '* 

His final conclusion reported at p. 1321 
was as follows : 

" On these grounds, we must hold that the 
adoption of defendant 2 by defendant 1 after 
she had succeeded as heir to her first adopted 
son after his death and that of his widow, is 
invalid. ’* ’ 

(10) L1890] 17”Cay." 122=16 I. A. 166^'Sar. 

379 (P. C.). - 


A similar view of the Privy Council 
decUions has been taken by the Bombay 
High Court also. For example in what 
is known as Hasabnis* a case Krishna- 
rao Trimbak v. Shankarrao Vinayak 
(ll) the said High Court held that an 
adoption to herself and her deceased hus- 
band by a mother who has succeeded as 
heir to her son after his death and that 
of his widow, is invalid according to 
Hindu law. In this case, the mother had 
adopted on the death of her son and his 
widow. Again in Shri Dharnidhar v. 
Chinto (12J it was held that, where a 
Hindu died leaving a widow and a daugh- 
ter-in-law (a widow of his predeceased 
son), adoption by the latter was invalid. 
Candy, J., in delivering the judgment of 
the Court observed as follows : 

" There is no suspension of the right to 
adopt [see remarks of this Court in Krishna- 
rav v. Shaiikarrav (ll)]. From the moment 
that Dharnidhar died, and his estate was ves- 
ted in his widows, the right of his daughter- 
in-law Venubai to adopt, for the purposes of 
inheritance, was at an end : see judgment of 
West, J., in Keshav v. Oovi?id (IS). " 

Similarly, in Amava v. Mahadgauda 
(14), it was held that the authority of a 
widow to adopt is at an end when the 
estate after being vested in her son has 
passed to his widow. 

Again, in the Full Benoh case of Ram- 
krishna v. Shamrao (3), it was held that, 
where a Hindu dies leaving a widow and 
a son and that son himself dies leaving a 
natural born or adopted son or leaving no 
son but his own widow to continue the 
line by means of adoption, the power of 
the former widow is extinguished and can 
never be revived In that case, Chanda- 
varkar, J., who delivered the judgment of 
the Full Bench observed at pp. 529-30 as 
follows : 

" If Mr. Ghaubal's contenbion ba correct;, a 
widow can adopb wichout any limit; as to tho 
period within which such adoption maybe 
made and her power is never at an end — it is 
only suspended so long as the estate is vested 
in others, but directly it comes to her from 
those others it is revived. The language of 
the judgment in Bhooban Moyee'a case, how- 
ever, is BO explicit that it is impoBBible to con- 
strue it otherwise than as meaning that there 
is a limit to the period within which a widow 
can exercise her power of adoption, and that 
once that limit is reached the power * is at an 
end .’ That language ia repeated and empha- 
sized by their Lordships in their judgments in 
Padma Cnnmari'a case (5) and in ThayammaVs 

111) [1093] 17 Bom. 164. 

(12) [1896] 20 Bom. 250. 

(13) [IH85] 9 Bom. 94. 

(14) [1898] 22 Bom. 416. 
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case (C)). We agree, thoreforo with the Division 
Bench of this Courl; which decided Hasahnis's 
case (11), that the language of the Privy Coun- 
cil is * altogether inconsistent with any idea 
of the right to adopt being merely suspended 
during the widow’s life. ’ " 

He then discussed at considerable 
length the test of the principle defin- 
ing the limit to ^the period within 
which a valid adoption could be made 
by a Hindu widow to her deceased 
husband, and his conclusion, after a re- 
view of the case law, was that a widow's 
power of adoption comes to an end and 
can never he revived after the inheri- 
tance has vested in some heir of her son 
other than the widow horsalf It is sig- 
nificant to observe that the principle 
enunciated by the Full Bench of the 
Bombay High Court has been approved 
by their Lordships of the Privy Council in 
Madana Mohana v Purushothawa (15), 
and this Utter decision has since been 
cited with approval by their Lordships 
of the Privy Council in Pratapsingh 
Shivstngh v. Agarstngji Baj^ingji (ih) 

The Madras High Court has also fol- 
lowed the view taken in the Privy Coun- 
cil decisions. The case reported in Sur- 
yaprakasa v Gangaraju (17) may be re- 
ferred to on the point In that case A 
and B were two undivided brothers, A 
having predeceased the family proper- 
ties vested in B by survivorship, and on 
B’b death descended to his widow After 
2 ?’b death, il's widow adopted a son It 
was found by the lower Court that the 
adoption was made with the implied con- 
sent of and without opposition from B's 
widow. The adoption so made was held 
to be invalid, the consent of B's widow 
not making it valid in any way, as the 
estate had already vested in her Wallis, 
J.p after discussing the Privy Council 
oases on the subject observed as follows: 

" These decisions of their Lordships have 
been iuterprebad by Full Beachoa of the 
Bombay and Calcutta High Courts in Ram- 
hriahna v, Shamrav (9) and Mantkyamal Bose 
V. Nand Kumar Bose (0), as meaning that a 
widow's power is absolutely at an end once the 
estate haa vested in the heir of her deGoaaed 
son, and is not revived oven if the widow her- 
self afterwards sncceeds to the estate. If the 
widow having once lost the right to adopt, 
when her son's inheritance devolves on an- 
other, does not regain it on becoming herself 

(15) A. 1. R. 1918 P. 0. Mad, 855=45 

1. A. 156 (P.C.). 

(16) A. 1. B. 1910 P. C. 192—43 Bom. 778=40 
I. A. 97 (P.C.). 

(17) [1910J 39 Mad. 22834 I. C. 886=(1910) 
M. W. N. 251. 
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the owner of the estate — if, that is to say, she 
cannot in these oircumstances by her consent 
as owner validate an adoption made by her as 
widow, it would seem to follow that the con- 
sent of the person on whom the estate has de- 
volved by inheritance from the son is ineffec- 
tive to validate an adoption made by the 
widow. 

* aj* ^ 

Now lb is clear that A’s widow might, with 
proper consent, have validly adopted a son to 
A during the lifetime of hia surviving co- 
parconoi! B: Sri Virada Pratapa Raghunadha 
Deo V. Brozo Eishore Pada Deo (18) and 
Chandra v. Gojarahai (19), but in the last caso 
it was hold that such an adoption if made 
after bho death of the surviving coparcener 
and tho vosbing of the estate in his widow 
could nob divest the estate, as of course it 
would if valid ” 

The Allahabad High Court also ap- 
pears to have taken in Lackhmi Kunwar 
V Durtja Kunwar (20), a similar view of 
the Privy Council decisions, though tho 
question of adoption was not directly in- 
volved in the said case, ^athmal Das 
and Pern Ra], who were two brothers 
constituted a joint Hindu family Nath- 
mal Das died leaving a widow, Lichhmi 
Kunwar, and, subsequently, Pern Raj 
died leaving a widow Durga Kunwar 
Laghhmi and Durga executed an agree- 
ment which recited that they were entit- 
led to equal shares in the joint family 
estate left by Nathmal Das and Pern Raj 
and the descendants then proceeded to 
apportion tho estate between them 
Disputes having subsequently arose bet- 
ween the widows, Durga Kunwar sued 
for a declaration that she had been de- 
ceived into executing the agreement, and 
that it was not binding on her It was 
contended on behalf of Lachhmi Kunwar 
that she was proposing to make an adop- 
tion, and that the effect of the adoption 
would have been to divest Durga Kunwar 
of the estate, or of at least half of it, and 
that, to avoid this divesting of estate, 
Durga Kunwar entered into the said 
agreement. With reference to this plea, 
the High Couit observed as under: 

'* Tho plea may bo dispoasd of upou the 
ground that it does not proceed upon 
a correct proposition of law. It is 
sufficient to refer to two cases, Chandra Bin 
Bhau V. Oojarabai (19), and Adivi Suryapra- 
kasa Rao v. Nidamarty Oangaraju (17), as 
authority for the proposition that any adop- 
tion which Mt. Laohhmi Kunwar might make, 
or might purport to make, to her deceased 

(18) [1876J 1 Mad. 69=3 1. A. 154=25 W. R. 

291=3 9ar 583 (P.O.). 

(19) [1890J 14 Bom. 463. 

(20) [1918J 40 All. 619=46 I.O. 566=16 A.L.J. 

646. 
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liuabBad, after the huBband and hia aurviving 
4)rother were both dead, could not afleob the 
’ righta of Mt. Durga Kuuwar who had inheri- 
ted the eatate aa widow of Pem Raj". 

In short, all the four chartered High 
Courts have taken exactly the sanae view 
of the aforesaid Privy Council decisions 
This Court has also adopted the same 
Tiew as will appear from the decision of 
Stanyon, A J. C , in Naiayan v Dehidas 
{21). Ip this local case it was held that: 

"where a Hindu aon whether natural or 
adopted having inherited the property of hia 
deceased father, dies leaving a son or widow 
•or any other peraon as hia heir other thau the 
widow of hia father, any power to adopt hold 
hy his father’s widow, comes to an end.’* 

The learned Judge observed that; 

"The Privy Council doctrine of limitation 
•of the power to adopt turns upon a second 
vesting of the estate and upon nothing else: 
and whore such second vesting is in the widow 
horself her power to adopt will not be extin- 
guished. " 

It is urged on behalf of the respondent 
that the position of a daughter-in-law is 
the same whether she inherits the father- 
in-law’s estate immediately after his 
death, or, after the death of his widow 
In either case it is said she inboritB the 
eatate as her father-in-law’s heir and in 
neither case can she make an adoption to 
him (the last male holder) as, under the 
Hindu law, a widow can adopt to her 
husband only. That being so, why should 
she have no power to make an adoption 
when she inherits her father-in-law’s 
estate after his widow’s death, when she 
may be said to have that power according 
to $ome of the decisions if she succeeds 
to him direct? It is further argued that 
the lower appellate Court’s view that she 
is as much able to continue her father- 
in-law’s line in the way of providing him 
with a grandson by making an adoption 
to her own husband, as her mother-in- 
law is by providing him with a son, is 
correct. Moreover, it is'eontended that 
the object of an adoption is not merely 
the due perpetuation of the lineage but 
to secure for the adoptive father and his 
ancestors the spiritual blessings **Pindo- 
daka kriya hetoh nam sankeertanaya 
•cha' as laid down by Mauu in bis text; 
and that tbe adoption in question should 
be upheld as valid at least for spiritual 
purposes and the vesting of the estate in 
defendant 1 will follow as a legal conse- 
quence thereof as observed in Yado v. 


Namdeo (22). It is further said that if 
a son adopted by a daughter-in-law, on the 
death of her father-in-law’s widow, is as 
much able to confer spiritual blessing on 
the father-in-law, as a son adopted by 
her after the death other father in-law 
dying without leaving a nearer heir than 
herself would, why should the power to 
make an adoption be supposed to continue 
in the latter case, and deemed to have 
been extinguished in the former? Since 
under the Bombay School a sonless widow 
is said to have an inherent or in any 
case a delegated right of adopting a son 
to her deceased husband, it is argued that 
she can exercise that right at any time 
during her lifetime subject only to such 
restrictions and limitations if any, aa 
her husband may have expressly or im- 
pliedly chosen to impose on her in that 
behalf 

In reply to these contentions it may 
be pointed out that if they are carried to 
their extreme logical conclusions, we 
shall have to run counter to the earlier 
Privy Conncil rulings in Padma Coomari 
v. Court of Wards (5) and Thayammal 
V. Venkntarama (6), in which it has 
been distinctly held that an adoption 
made by a mother on the death of her 
son and during the lifetime of the son's 
widow is invalid; and, also to hold that 
a sonless widow governed by the Bombay 
School has, subject to the restrictious 
imposed on her by her husband, an un- 
limited right of adoption which she can 
exercise at any time during her life and 
that an adoption made by her after her 
son’s death but during the lifetime of 
her son’s widow, is perfectly valid. To 
do so would involve the ignoring of the 
Privy Council decisiojs referred to. The 
reason why this is not permissible is 
quite plain As remarked in Datto 
Oovind V. Pnndurang Vinaijak (23), it 
is not open to the Indian Courts : 

" to ooDBider how far the principlo laid down 
by theao oaaea was io acoordance with either 
the letter or spirit of the Hindu law aa ex- 
pounded in the hooka or aa understood by the 
Hindua themaelvea." 

The Privy Council decisions are bind- 
ing on the Indian Courts, and the latter 
are bound to follow them as the following 
remarks of their Lordships of the Privy 

(a2) A.I.R. 1922 P G. 216=49 Oal. 1=48 1. A. 

513=17 N. L. R. 145 (P.O.). 

(23) [1908] 82 Bom. 499=10 Bom. L. R. 692. 


(21) Nag. Second Appeal No. 367-B of 1913. 
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Council in Mataprasad v Nageshar Sahai 
(24), will show : 

in view of the peculiar course adopted by 
the Subordinate Judge in dealing with this 
case, and in order to prevent other Courts in 
India from falling into the same error their 
Lordships think it desirable to point out that 
it IB not open to the Courts in India to ques- 
tion any principle enunciated by this Board, 
although they have the right of examining the 
facta of any case before them to see whether 
and how far the principle on which stress is 
laid applies to the facts of the particular 
case." 

In view of these remarks, it will serve 
no useful purpose to discuss the original 
Hindu law texts with a view to see whe- 
ther, and how far the principles as to 
the limits of a widow’s power to adopt 
laid down by the Privy Council arc 
deducible from them Neither the theory 
and object which underlies the concep- 
tion of an adoption by a Hindu male or 
female to whicli reference is made in 
Sri Virda Pratapa Raghunadha Deo v. 
Sri Brozo Kishoro Patta Deo (iS), nor 
the spiritual apart from the temporal 
aspect of an adoption, or its validity 
purely for spiritual purposes, discussed 
In Yado v. Namdeo (22), on which the 
lower Courts largely depended, therefore, 
calls for any comment or treatment here. 

We have seen above that the Privy 
Council decisions Padma Goomari v. 
Court of Wards (5) and Thayammal v 
Venkatarama (6), are based on the prin- 
ciple that, where the last male-holder 
dies leaving a nearer heir other than the 
adopting widow, the latter's power of 
adoption comes to an end, as soon as his 
estate is vested in the nearer heir, and is 
incapable of being revived at any future 
date. In my opinion, the words : 

" tha power of adopfciou was ab an end and 
incapable of execution. ” 

as used in Podnia Goomari v Court of 
Wards (5), leave no room for doubt that 
this was the principle on which stress 
was laid by their Lordships in defining 
the limit of the widow’s power of adop- 
tion. It is not, therefore, open to the 
Courts in India to question the soundness 
of the said principle It is obviously 
based on the consideration that, when the 
^ast male holder dies leaving a widow 
capable of continuing the line by adopting 
a son, and that nearer heir does not care 
to continue the line, the remoter heir can- 
not claim to continue the line by making 
an ado ption either during, or after, the 

(24) a". I. R 1925 P. 0. 272=47 All. 893=28 
O. 0. 352=52 I. A. 398 (P.O.). 
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lifetime of the former widow ; beoause,. 
it was the right of the former widow to^. 
continue the line, and, if for any reason » 
she chooses not to do so, it should not be 
within the power of the remoter heir who- 
succeeds to the estate to claim to exercise^ 
that power after it became extinguished. 

It seems, therefore, clear to my mind 
that the principle deducible from ther- 
Privy Coanoil rulings on the subject of 
the power of adoption by a widow as- 
interpreted by all the High Courts and 
this Court is that, when the adopting, 
widow, in a joint family which has ceased 
to exist on the death of the last surviv- 
ing coparcener, or, in a divided family, 
succeeds direct to the last male hofder, 
her power of adoption remains intact, and 
she can exercise it by making an adoption^ 
to her deceased husband ; where, however,, 
she succeeds on the termination of an 
intermediate estate, her power of adoption 
comes to an end, as soon as the estate 
vests in the immediate heir other than 
herself, and is incapable of being made 
use of at any future date. On this prin- 
ciple, the cases decided by the several 
High Courts in regard to the validity or 
otherwise of an adoption made by a widow- 
succeeding to the estate of the last male 
holder either directly or after the termi- 
nation of an intermediate estate, can, in 
my opinion, be satisfactorily explained. 

It is obviously in accordance withi 
this principle that it has been held that 
a grandmother succeeding direct to her 
grandson can make a valid adoption ' cf. 
Narhar Go\;ind v. Balwant Hari (25). 
This principle also applies to the case* 
of a daughtor-in-law succeeding to her 
father-in-law, direct, and it has ' been 
held by a Bench of this Court that an 
adoption made by such daughter'in-law 
is valid : Baswantrao v. Deorao (7), 
Bimilarly, where a Hindu dies leaving a. 
son and a widow and that son dies un- 
married or marries and begets a daughter 
and his wife and daughter die, and after 
them he also dies, his mother can make^ 
a valid adoption as she succeeds to him. 
direct : cf. Maharaja of Kolhapur v. 
Sundaram Ayyar (26), Tripuramba v. 
Venkataraman{27), Anjirabai v Pandu- 
rang Balkrishna (2d) and Sheik Dallu- 
V. Panjab A I. B. 1924 Nag 344. 

(25) A. I. R. 1924Boni. 437=48 Bom. 559. 

(26) A. I. R. 1025 Mud. 497=49 Mad. 1. 

(27) A. I. R. 1923 Mad. 517=46 Mad. 423. 

(29) A. 1. R. 1924 Bom. 441=48 Bom. 492. 
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Where, however, he dies leaving a widow 
as his heir, and also ajnother and prede- 
ceased son's widow, neither of them can 
make a valid udoption, even after the 
death of his widow, as their power to 
make an adoption comes to an end, i. e. 
is extinguished altogether, as soon as his 
estate vests in his widow, as his heir, 
and is not capable of being revived at 
any future date. 

It hdb accordingly been held by 
this Court that, where a Hindu dies 
leaving a widow who could have ad- 
opted, his mother has no power to do so 
on her succession to the estate after the 
remarriage of his widow : Oanpat v. 
Mt. Salu (2) It is true that there is no 
case decided by this Court in which it 
has been held that a daughter-in-law 
succeeding as a gotraja sapinda to her 
father-in-law, on the death of his widow, 
cannot make a valid adoption. 1 am of 
opinion, however, that, where she does 
not succeed direct, she has no such 
power Her power comes to an end as 
soon as the widow of her father-in-law 
succeeds as heir to his estate, and can- 
not be revived after her death- The 
Bombay High Court has, however, 
clearly held that where a Hindu dies 
leaving a widow and a daughter-in-law, 
the latter on succeeding to the estate, 
as a widow of a gotraja sapinda on his 
widow’s death, cannot make a valid 
adoption : Shii Dharmdhar v. Chinto 
(12). The same High Court has also 
gone the length of holding in Datto 
Govind v. Pandurang Vinayak (23) 
that the widow of a predeceased gotraja 
sapinda succeeding even directly to the 
last male holder cannot make a valid ad- 
option, a view not accepted in this Court 
in Narayan v. 'Debidas (2l) and Bas- 
wantrao v Deorao (7) : of. Dattatraya 
Bhimrao v. Gangabai (29), Yeknath 
Narayan v Laxmibai (30) and Shivba- 
sappa V Nilava (31) It may be noticed 
that the decision of the case in Datto 
Govind v. Pandurang Vinayak (23) was 
sought to be based on the Privy Council 
decisions referred to above 
In that case Datte Govind w Pandu- 
rang Vinayak (20) it was held that a 
Hindu widow, who succeeds to an estate- 
not her husband’s but as a gotraja sapinda 
of the last male holder under the rule 

(29) A. I. R. 1922 Bom. 321=46 Bom. 541. 

(30) A. 1. R. 1922 Bim. 347—47 Bom. 37. 

(31) A. I. R. 1923 Bom. 17=47 Bom. 110. 


established by Lullobhoy v. Cassibai 
(32) and in consequence of the abseaGe^ 
of nearer heirs, cannot make a valid 
adoption In tiiat case Pandurang wae 
adopted by Parvati the widow of Sada- 
shiv the undivided predeceased brother 
of Antaji the last surviving coparcener 
of a joint family of two brothers. Par- 
vati succeeded to Antaji as the nearest 
sagotra sapinda then alive. The rever^ 
sionary heirs of Antaji sued Pandurang. 
after the death of Parvati for possession 
of the property urging that this adoption 
was invalid The Courts below held it 
to be valid in law, on the ground thatp 
though Patvati’s adoption was not one- 
to the last male holder, still that would' 
not make it spiritually invalid, and, as 
her adoption did not divest any estate 
vested in third parties and was dero- 
gatory of no other estate but her own, 
the adoption was perfectly valid. This 
decision was sought to be supported by 
the respondent in the High Court argu- 
ing that a power to adopt was inherent 
in every Hindu widow and she may her 
temporarily incapable of acting upon it ; 
that it was in suspension during Antaji’s. 
lifetime and that it revived vyben she got 
the estate as a sapinda when her act of 
adoption had not the effect of divest- 
ing any estate but her own Chaubal, •!., 
repelled this argument by the following, 
observations at p. 504 : 

"every one of those considerations applied' 
to the cdse of the grandmother in the case oE~ 
Ramhr%shna v. Shamrao (3). Tt may also bo 
noticed that this was exactly the argument 
urged before their Lordships of the Judicial 
Oommittee by Mr. Mayne in ThayammaVs 
case (6;, and was not acceded to. 1 do not 
think there is anv authority for the proposi- 
tion that the right to adopt is a necessary 
incident of inheritance.'^ 

The latest case wherein the view taken 
in Datto Govind v. Pandurang Vinayah 
(23) has been applied by the same Cuort. 
was in Bassangowda v Rudrappa (33) 
where a stepmother was held disentitled' 
to adopt a son to her own husband 
although she got the inheritance as tbe- 
nearest sagotra sapinda of her stepson, 
after the death of his own mother who' 
directly succeeded to him. 

It is true that, in the present case, 
Krishnaji died leaving behind a widow, a. 
daughter-in-law, who could bobh coutinua- 
his line by providing him with a son and 

(32) [1880] 5^om. 110—7 I. A. 212--4 Bar. 

164 (P. 0.). 

(33) A. 1. R. 1928 Bom. 291=52 Bom. 393. 
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-a grandson respeotively by means of an 
adoption. Bub the right of Kcishnaji’s 
widow was superior to that of his 
daughter-in-law ; of. Gopal v. Vishnu 
{34). She oould by making an adoption 
have provided Krishna]! with a son, who 
would have been in a position to offer 
-oblations to him and to his two immediate 
^uncestors. The daughter-in-law Bainabai 
oould by making an adoption bring only 
grandson into existence, who could offer 
ablations to his adoptive father Zaboo, 
the last male holder Krishna]!, and only 
one of his ancestors That being so, there 
can be no doubt that the widow of 
Krishna]! had a superior right of conti- 
nuing the line of the propositus by adop- 
tion, and when she did not choose to 
exercise that right, for reasons best 
known to herself, it was not open to his 
daughter-in-law Bainabai to make an 
adoption in order to continue the line, as 
her power of adoption came to an end, 
and became incapable of execution as soon 
as the estate vested in her mother-in-law 
on Krishnaji’s death I am, therefore, 
of opinion that the adoption of Daulat, 
defendant I'by Bainabai, in tbe present 
case, must be treated as invalid, because 
of her inoompetency to make one The 
vesting of tbe estate in Sitahai, on 
Krishnaji's death, was the limit of 
Bainahai’s power to make an adoption to 
her own husband, Zaboo ; and that, the 
limit having 'been reached as soon as 
Krishnaji's widow got the inheritance, 
Bainabai’s power was at an end and be- 
•oame incapable of execution. Gonse- 
•quently the consent of Bai]abai to the 
adoption of Daulat, defendant 1 could in 
mo wa^ validate an invalid adoption 

For all these reasons my answer to the 
Teference is that the adoption of Daulat, 
■defendant 1, should be held to be invalid 
in view of the principles enunciated in 
the Privy Council decisions of Bhooban 
Moyee v Bam Kishore (4), Padma 
^oomari v. Court of Wards (5), and 
Thayammal v. Venkatarama (6). 

Findlay, J C . — I have had the advan- 
tage of perusing and considering the 
elaborate and interesting opinion recorded 
4)y Einkbede, A. J 0., and find myself in 
complete agreement therewith. 
Mohiuddin, A. J. C . — I agree. 

R.K. Beference answered. 
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Prideaux and Mohiuddin, A. J. Os. 

Abdul Hai — Defendant — Appellant. 

V 

Bapu Bao and others — Plaintiffs — 
Bespondents. 

Second Appeal No 324 of 1927, Deci- 
ded on 25th October 1928, against judg- 
ment of Addl. Disb. Judge, Bilaghat, 
D/- 15th January 1927, in Civ. App. No 
38 of 1926 

C. P. Land Revenue Act (1917), S. 2 — 
KhudkhaBt land left under graai — Tenant! 
cannot i^raze free of charge — C. P. Tenancy 
Act (1920), S. 2— Agriculture. 

Keeping land under grass is " agriculture ” 
within the meaning of that term in the Ten- 
ancy Act and theroFore whore a plot is recor- 
ded as khiidkhast, villagers arc not entitled to 
grazo their cattle free oF charge therein merely 
because it is leFt under grass. 

[P 108 C 2 ; P 10^) C IJ 

Abdul Razak — for Appellant 

M R Bobde — for Respondents 

Fact!.— The defendant-appellant was 
the Mukadilam Thekedar of the village 
of Dhorya-Paraswada On 20th Septem- 
ber 1925 he impounded four buffaloes and 
one she-buffalo belonging to the plaintiffs 
when they were grazing in plot No 89/2 
of the village which was recorded ‘ khud- 
khast ' at the last settlement. The plain- 
tiff sued for the recovery, the sum spent 
for getting the cattle released from the 
pound, and Rs 2 on account of loss caused 
by the detention of the cattle on the 
ground that because the mukadam left the 
plot under grass, the land fell under the 
expression " Khali Pad " of the wazib-ul- 
arz, and that the villagers under the 
. rights conferred by thait document hod 
therefore a right to graze in the unculti- 
vated khudkhast field. 

Prideaux, A. J C.— The question 
here is one of general importanoe, namely, 
whether the village cattle in this villaf<e 
can graze free in uncultivated khudkhast 
1 would ask for a Bench to decide it. 

Opinion. — We have no hesitation in 
answe^-ing the reference in the negative. 
The land in the present case is admittedly 
recorded as khudkhast, and as such it is 
within the power of the malguzar to give 
At out for cultivation, to cultivate it him- 
self or to leave it under grass, and if be' 
likes to do the last, we do not think vil- * 
lagers are entitled to graze their cattle 
free of oharge therein, though they have 
a right to do so in the fields specified for 


(34) [1899] 38 Bom. 250. 



1929 SUHATRAM T. 

that purpose ia the wajib-ul-arz, or on 
•the waste tracks of the village The ex- 
pression khali pad " does not, in our 
opinion, apply to land of the nature we 
are dealing with. Keeping land under 
grass is " agriculture " within the mean- 
ing of that term in the Tenancy Act. 

R.K. Reference answered in negative. 

• ^ 
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Mohiuddis and Jackson, A. J. Os. 

Suratram and another — Plaintiffs — 
Appellants. 

V. 

Atmaram and others — Defendants — 
Eespondents. 

First Appeal No. 83 of 1927, Decided 
on Vith February 1929, against decree of 
Addl. Dist- Judge, Bilaspur, D/- 30th 
March 19‘.fl7 in Civil Suit No. 31 of 1926. 

(a) Civil P, C., O. 3, R. 4 — Vakalatnama 
authorizing second grade pleader to appoint 
other pleader does not empower him to 
appoint other pleader for filing appeal 
after suit ends. 

Vakalatnama, givaii to a aocond grade 
pleader and authorizing him to appoint ano- 
ther pleader or barrister in case of emergency, 
does not empower him to appoint a first grade 
pleader to file an appeal after the suit ends. 

[P 103 0 2] 

(b) Civil P. C. (amended 1925), O. 3, R 4, 
— Amended rule does not enable second 
grade plender, appointed to conduct suit, 
to appoint another to file appeal in High 
Court. 

The amendment of the Civil F. 0. in 192G 
has not extended the power of second grade 
pleaders who cannot act and plead in the 
High Court and, therefore, the appointment 
mide under sub-S. (2), 0. 3, R. 4 will not 
enable, such a pleader to appoint another 
pleader to die an appeal in tho High Court. 

[P 109 0 2] 

D. N Ghoudhry and G R. Deo— for 
Appellants. 

P. N. Rudra — for Respondents. 

Judgment. — This appeal was hied 
on 28th June 1927 by a first grade 
pleader on the authority of a vakalat- 
nama executed in his favour by a second 
grade pleader who was authorized by 
Suratram, the appellant, to appear and 
couduot the case on his behalf, and ia 
whose favour a vakalatnama was exe- 
cuted OQ 6th ^ October 1926. This vaka- 
lataama not speoifically authorize 

the pleader named iu it, to file an appeal 
or to authorize some one also to do so. 
The portion of the vakalatnama, on 
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which the learned advocate for the ap- 
pellant relied, runs as follows : — 

** Wo ia vakalatnama he sariye ae loakil 
mauauf ko ye. bh% \khiiar haail rahega ke 
makaddami sadar m^ii wakt aarurat par dooara 
Wak%l ya Barraater makarrar karen.*' 

It was argued that on the authority^ 
of the above condition in the vakalat- 
nama, the pleader appointed by thO’ 
appellant could engage and authorize 
another pleader to file the appeal. The 
terms are quite definite and clear and dO' 
not allow any such authorization, as is 
suggested. The pleader could only ap- 
point another pleader or a barrister, jn 
case of emergency and in that suit. 
There is no authority to appoint another 
pleader on behalf of the appellant to file 
an appeal on the berinination of the suit. 
The fact that the appellant appointed 
a second grade pleader to conduct this 
case in the trial Court shows that he 
did not expect tbe pleader to act for him 
in oounexioa with tbe appeal to be tiled^ 
in this Court, after the termination of 
the suit, because second grade pleaders 
cannot appear and act in this Court 
Wo therefore hold that the vakalatnama 
given to the pleader on 5tb October 1926 
by the appellant did not contain any 
authority, authorizing the pleader to file 
an appeal in this Court. 

It was also argued that the appoiat- 
ment of the pleader continued, until all 
proceedings in tbe suit were ended, so 
far as regards the client, and this appeal, 
according to the amendment of R. 4. 
O. 3, Soh. 1, Civil P C , as con- 
tained in Act No 22 of 1926, was a pro- 
ceeling in the suit The amendment of 
the Code has not extended the power of 
second grade pleaders who cannot act 
and plead in this Court and, therefore, the 
appointment made under sub-S (2), 
0. 3, R. 4, Civil P C will not enable 
the pleader to appoint another pleader 
to file an appeal in this Court. 

It was next suggested that the pleader 
appointed on 5th October 1926 was a re- 
cognized agent who could engage a pleader 
ou behalf of the appellant. We have 
already pointed out in para. 1 of this 
judgment that the pleader had no auth- 
ority to appoint another pleader. The- 
authorized agent could not possibly have* 
any more authority than what was given, 
to him by the power-of-attorney and as 
the power-of-attorney did not empower 
the agent to appoint a pleader* to file an.* 
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appeal, the pleader as a reoogoized ageat, 
-could not authorize another pleader to 
file an appeal. We therefore hold that 
the pleader who filed the appeal in this 
Oourt, had no authority on behalf of the 
a.ppellant to file the appeal and, therefore, 
the appeal was not properly presented. 

An application was made, on the date 
of hearing, asking this Court to condone 
the delay and to allow the appellant to 
file a vakalatnama. It appears from the 
application that the appellant did not 
sign any vakalatnama to be given to the 
pleader, who was to be engaged at Nag- 
pur and did not take any steps to see 
that he had authorized any one to file 
the appeal on his behalf We do not 
find any sufficient cause for extending 
the period of limitation and therefore 
reject the application The appeal there- 
fore fails and is dismissed with costs. 
We fix Rs. 100 as pleader's fees in this 
case. 

S.N./r.K, Appeal dismissed, 
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Jackson, A. J. C. 

Laxman Singh and another — Defen- 
dant 2 — Appellants. 

V. 

Binraj and anothei — Plaintifi & Defen- 
dant 1 — Respondents. 

Second Appeal No. 420-B of 1927, 
Decided on 16th February 1929, against 
Decree of Addl. Dist. Judge, Khamgaon, 
D/- 19tli September 1927 in Civil Ap- 
.peal No. 33 of 1927 

(b) Civil P. C., S. 100 — Lower Appellate 
- Court's conclusion on question of fact — It 
cannot be attacked in second appeal unless 
it is inference based on erroneous view of 
' law. 

Where the lower appellate Court arrives at 
A oonoluBion on a question of fact, which is an 
inference based upon an erroneous view of 
law, the judgment is open to question m 
second appeal but not otherwise : 2i Cal. 825 
Foil. [P 110 C 2] 

(b) Transfer of Property Act, S. 53 — 
Debtor selling his property to one creditor 
, intending to defeat other creditors — Cre- 
ditor knowing debtor’s intention — Con- 
aideration for sale being part satisfaction of 
debt — Creditor is prima facie transferee in 
good faith. 

Whore the consideration for a sale is part 
satisfaction of a debt due to the creditor, the 
creditor is prima faoie a transferee in good 
faith even if the debtor in making the transfer 
intended to -defeat the claims of other cre- 
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ditors, and the creditor had the knowledge of 
such intention ; and it is for the parties, who 
allege want of good faith, to prove it : 84 Cal. 
999. 24 Cal. 825, Foil. [P 111 0 1] 

0 R. Deo and S. C. Dutt Ghoudhury — 
for Appellaabs. 

Y V Jakatdar — for Respondent No. 1. 

Judgment — In the trial Court the 
plaintitf’s suit for possession of Suit 
No. 89/1 of mouza Avj. Yunaspur and 
Suit ^o. 19 of mouza Shewaga Khurda 
was dismissed on the ground that the 
sale-deed in his favour, dated 12th May 
1920, was bogus and fraudulent. This 
decision was reversed on appeal, and the 
present appellants, Laxman Singh and 
Shankar are now appealing against the 
decision of the lower appellate Court 
They have each purchased one of the 
fields, hub their purchases were subse- 
quent to the alleged sale to the plaintifi 
Binraj. 

On the date fixed for hearing, an addi- 
tional ground of appeal was raised on 
behalf of the appellants, urging that the 
sale to the plaintifi should have been 
held void under S. 64, Civil P. C , on the 
ground that the deed was registered dur- 
ing the attachment of Suit No. 89/1 ; but 
the ground was subsequently withdrawn 
when it was found that the actual fact 
was that registration was effected before 
the attachment. 

The lower appellate Court has found 
that Binraj, the plaintifi, purchased the 
fields from Totaram in good faith and 
for consideration. The first question is 
whether its finding of fact can be ques- 
tioned in second appeal. It is urged that 
it is not the lower appellate Court’s find- 
ings of fact that are being attacked but 
the inferences drawn by it from the facts 
it has found ; but it seems to me that 
these inferences are no less findings of 
fact than the findings on which they are 
based. It has been held in Ishan Chunder 
Das V. Bishu Sirdar (l), which, like the 
present case, was a case under B. 53, 
T. P. Act, that where the lower appellate 
Court arrives at a conclusion, which is an 
inference based upon an erroneous view 
of law, the judgment is open to question 
in second appeal. In the present case, 
the only erroneous view of law that the 
lower appellate Court can be argued to 
have taken is as regards feiih burden of 
proving the good faith of the sale in 
favour of the plaintiff All that the 
(1) [1897] 24 Oal. 825=1 0. W. N. 666. 
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lower Oourt concludes on fche point of 

? ood faith is that “it has not been proved 
hat the appellant," that is Binraj, “was 
a party to the fraud, if any, on the part 
of respondent 2," that is, Totaram 

It is urged that Binraj must have 
known of the other debts owed by Tota- 
ram and, as the sale in his favour covered 
^1.11 Totaram’a immovable property, he 
must have known that the sale in his 
favour wtfuld defeat the other creditors. 
Bub even assuming that he had that 
knowledge, it does not follow that he is 
not a purchaser in good faith. The con- 
sideration for the sale to him was part 
satisfaction of a debt due to him from 
Totaram, and, in the case I have cited 
^bove (p 829), it has been said * 

"Whero transferee la a creditor of the trans- 
ferrer, and acaepta the transfer in satisfaction 
of the debt due to him, though with the know' 
lodge that his doing so has the eltect of defeat- 
ing other creditors of the transferror, the 
transfer may coma within the last paragraph 
■of S. 63, T. P. Act.” 

In that case the Court was not required 
to give a more definite finding on the 
point ; but in Lala Ilakim Lai v. 
Mooshahar Sahoo (2) it has been defi- 
,nitely held that a preferential transfer 
of property to one creditor cannot be 
declared fraudulent as to other creditors, 
although the debtor in making it in- 
tended to defeat their claims and the 
creditor had knowledge of such intention, 
if the only purpose of the creditor is to 
secure his debt and the property is not 
worth materially more than the amount, 
of the debt. Accepting that view, 1 hold 
that Binraj in the present case is prima 
facie a transferee in good faith, and that 
it was for the parties who allege want 
of good’ faith on his part to prove it. 
That being so, there is no erroneous view 
of law taken by the lower Court which 
entitles me to interfere in second appeal 
with its findings of fact The appeal 
fails and is dismissed with- costs. 

s N./ii.K. Appeal dismissed. 
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Findlay, J. C. 

Sadasheo Hirad ^Applicant 
v. 

Mahadeo Ganesh Sohani — Non-Appli« 
cant. 

Miscellaneous Judicial Case No. 3 of 
1929, Decided on 4th January 1929, 
against order of Addl. Dist. Judge, 
Nagpur, D/- 10th November 1928. 

Civil P. C., Sch. 2, Para. 21 — Decree in 
termi of award canrot be challenged in 
appeal on ground of fraud — Remedy ii sepa- 
rate suit — S 151 should not be applied — 
Civil P. C., S. 131. 

A decree passed in terms of award cannot bo 
challonged in at>poal on the ground of fraud, 
nor can it be aot aside bj the Court by virtue 
of its inherent powers under B. 151. The re- 
medy of r.h'i party lies by a separate suit . 
A.I.n. 1927 Nag. 212, AppL [P 111 C 2] 

G B. Pradhan — fer Applicant. 

Order. — I have heard the pleader for 
the appellant in this case but it seems to 
me that the present appeal is clearly bar- 
red under para. 21, Sch. 2, Civil P. C. 
Sub-para. 2 thereof only allows an appeal 
in a case like the present where the decree 
is in excess of and is not in accordance 
with the award The applicant’s case in 
attempting to attack the preliminary 
decree is that it was obtained by fraud. 
That is obviously not a ground which 
can be considered under the rule in ques- 
tion ; clearly, the appellant's remedy is 
by a. separate suit. To attempt to invoke 
S 151, Civil P. C. is an equally futile 
suggestion I am in full agreement with 
the decision of Hallifax, A. J. C , in 
Sadasheo liao v. Umaji (L), in that con- 
nexion 

It has been suggested that, in any 
event, the appeal might be treated as an 
application for revision. There is no 
prima facie reason, either teohnioally or 
on merits, for allowing this to be done 
and I am wholly unable to see any ground 
for allowing the appeal to go further. It 
is clearly barred for the reasons stated 
above and, if the appellant has any 
remedy, it is by a separate suit. 

The appeal is dismissed without notice 
to the respondent. 

M.B /b.K. Appeal dismissed. 


Sadasheo v. Mahadeo (Findlay, J. C.) 


(2) [1907] 34 Gal. 999=6 0. L. J. 410=11 
0. W. N. 889. 


(1) A.I.R. 1927 Nag. 212—23 N.L.R. 79. 
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Jackson, A. J. G. 

Riwain — Defendant — Appellant. 

V.' 

Mardan Singh and others — Plaintiffs 
— Respondents. 

Second Appeal No. 710 of 1927, Deci- 
ded on 12th February 1929 from decree 
of Addl. Dist Judge, Damoh, D/- 15bh 
September 1927, in Civil Appeal No. 1 
of 1927. 

C. P. Tenancy Act, (1920), S. 37 — Occu- 
pancy rights in malik makbuza acquired be- 
fore 1884 can be extinguished by S. 37^ 
Such occupancy tenant if not recorded in 
last settlement before 1920 is a sub-tenant. 

Though occapanoy rights acquired before 
the lab January 1084 wei^ loft untouched by 
Act 9 of 1003 (as amsndad) they can be extin- 
guished under S. 37 of Act of 1920. Th3 inten- 
tion of 3. 37, as regards occupancy rights 
under a malik maRbu/a is that, though a per- 
son mights have acquired such rights, yet, if 
ho was not recorded in tho aettiomoat records 
of the last scttleruoat made before the Teu- 
anoy Act of 1920 came into force, ho would be 
deemed to be a sub-tenant . G C. P. L. R. 101; 

8 N. ii. R. 3J and A.I.R. 1923 Nag. 227, Evpl. 

[P 112 0 2] 

N. G. Bose — for Appellant. 

B. K. Manohar — for Respondents 1 
and 2. 

Judgment. — The appellant in this 
case has been hold to be a sub-tenant of 
the respondents, who are malik makbuza 
holders, and the latter havo been given a 
decree for ejectment against him. 

He claims to be an occupancy tenant 
and he bases that claim upon tho alle- 
gation that he held tho land as tenant for 
more than 12 years before Ist Janu- 
ary 1884, the date on which the Central 
Provinces Tenancy Act, 9 of 1883, came 
into force. It has been held in Sheoram 
V. Raghoha (l) and Tegsingh v. Lalji (2) 
that under Act 9 of 1883 (as amended 
with retrospective effect by Acts 16 and 
17 of 1889) no person could become an 
occupancy tenant of a malik makbuza 
from and after 1st January 1884, but 
that the status of a person who was al- 
ready the occupancy tenant of a malik 
makbuza before that date remained un- 
affected- The appellant’s case is that 
by his possession prior to 1st January 
1884 he acquired a vested right which 
could not be taken away by subsequent 
legislation ; and, therefore, that the lower 


appellate Court was wrong in holding 
that he was a sub-tenant, and not au 
occupancy tenant, because his ease falla 
under the definition of snb-tenant” irt 
8. 37, Central Provinces Tenancy Act 
of 1920. 

I havo been referred to Hindusingh v. 
Mangal (3), in which it is laid down 
that, unless an intention to the contrary 
is clear, an act is to be construed as oper- 
ating only on cases or facts which com& 
into existence after the Act; and not re- 
trospocbively on cases which bad come 
into existence after the Act. But bhia 
ruling cannot be applied to S. 37, Ten- 
ancy Act of 1920. As already pointed 
out, H has not been possible to acquire 
occupancy rights under a malik makbuza 
after Ist January 1884. Though such 
rights acquired before that date were 
left untouched by Act 9 of 1883 (as am- 
ended), it is clear from the wording of 
S. 37 of the Act of 1920 that they can be 
extinguished under that section, [f this 
was nob the intention of the legislature, 
the section would simply have provided 
that 

‘‘any person, who holds as a tenant land 
from a malik makbuza and wh0 is not an 
abspluto occupancy tenant or an occupancy 
tenant, shall bo doomed to be a sub-tanant of 
such land.” 

A reference to the settlement records 
of tho last sebblemenb made before the 
Act came into force would have been 
meaningless, and the fact that refer- 
ence has been made seems to me to show 
clearly that the intention of S. 37, as 
regards occupancy rights under a malik 
makbuza, is that, though a person might 
have acquired such rights, yet, if he was 
not recorded in the settlement records 
of the last setblemeut made before the 
Tenancy Act of 1920 came into force, he 
would be deemed to be a sub-tenant. 
Even assuming, then, that the appellant 
had acquired occupancy rights, as he 
alleges, prior to 1st January 1884, he 
must now be deemed to be a sub-tenant, 
because ho was not recorded as an occu- 
pancy tenant in the last settlement made 
before the Tenancy Act of 1920 came into- 
force. 

The lower Court’s decision, is, in my 
opinion, correct, and the appeal is dis- 
missed with costs. 

B.K. Appeal dismissed. 


(1) [1892] e 0. P. L. R. 101. 

(2) [1912] ^ N. L. R. 89=14 I._C. 780. 


(8) A. 1. R. 1023 Nag. 227=19 N. L. R. 110. 



1929 


Bamdayal V. Emperor (Maonair, A. J. C.) Nagpur 113 
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Macnair, a. J. C. 

Ramdayal—k^V^W^n t. 

V. 

Emperor — Opposite Party. 

Oriminal Appeal No. 268 ol 1928| J^eci- 
ded on 4tb December 1928, against judg- 
ment of Sess. Judge Nagpur, D/- 4tb 
October 1928. 

(a) Criminnl Trial — Convincing proof. 

A Judg^has not bo decide whetiher the pro- 
eecubion abocy is the more probable but whe- 
ther or not thore has been definite and con- 
vincing proof. [P 114 0 1] 

(b) Criminal P. C., S. 307 — High Court 
should interfere under S. 307 only if jury’s 
verdict is phrverse or manifestly wrong. 

The High Oourb while considering a refer- 
ence under S. 307 should interfere only when 
the verdict of the jury is perverse or mani- 
festly wrong : A, 1. R. 1926 Nag. 308, Foil. ; 
A. I. R. 1928 Cal. 732, not Appr. [P 114 G 1] 

A S. Sathe — for Appellant. 

O. P. Dick — for Opposite Party. 

Judgment — The judgment in this 
appeal will govern the disposal of Cri- 
minal Appeal No. 266 (Mohanlal v. 
Emperor)^ Criminal Appeal No. 271 
(Bachhuetngh y. Emperor) and of Cri- 
minal Reference No. 385 of 1928 (Em- 
peror V. Harilal). 

Seven accused were prosecuted for 
rioting and for offence committed in the 
course of the rioting. The three applicants 
have been convicted. Harilal was ac- 
quitted by the jury which tried one of 
the offences, and the Judge disagreeing 
with the Jury has referred the case ; the 
remaluing accused were acquitted. 

The counsel for the appellant and for 
Harilal do not challenge the finding that 
a riot took place in Sitabaldi on 5th Sep- 
tember 192^ It is urged by the counsel 
for Bachoosingh that Yusuf (P W. 6) may 
not have been injured in this riot, but 
Yusuf did receive injuries and I agree 
with the learned Sessions Judge that bis 
story of the manner in which he received 
these injuries is reliabe . Yusuf has all 
along stated that he received injuries in 
this riot and it is most improbable that 
a person who received injuries should, 
from the beginning, assert he received 
injuries at a totally different /place and 
time, thereby making no attempt to assist 
in the conviction of the persons who had 
injured him. The other counsel who ap- 
peared did not contest the finding that 
the story of the witnesses who have been 
1929 N/16 & 16 


believed is a fairly correct account of the 
manner in which they were injured. ^ 

I hold, then, that the evidence on which 
the Sessions Judge relies furnishes a 
fairly correct account of the manner in 
which the witnesses received their in- 
juries. 1 believe also that the witnesses 
would be certain to mention the names 
of any of their assailants whom they 
recognised. It is however, prima facie 
not improbable that if a witness recog- 
nised none of his assailants he might 
mention the names of persons whom he 
thought likely to have taken part in the 
assault, or if he recognised some assai- 
lants, might add the names of such other 
persons. 

The question, then, for consideration 
is whether the witnesses, who mentioned 
the persons whose oases I am considering, 
are to be believed on this point. (Here 
the judgment discusses evidence and 
confirming the conviction of Ramdayal 
under S. 147 Penal Code, and setting 
aside the conviction of Baohohusingb, it 
proceeds). I next deal with the appeal 
of Mohanlal. The reasons for Mohanlal’s 
conviction are given in para. 7 of the 
trial Court’s judgment This is based on 
the evidence of Hasul (P. W. 12} ; the 
learned Judge remarks that there is no in- 
dependent evidence to corroborate Hasul. 
There is very strong evidence that Hasul 
and Mohanlal were oq bad terms. In 1919 
Harilal’s father filed a criminal complaint 
against Hasul’s brother Ex. D-35 shows 
that Harilal, some three months before 
the riot, reported that Rasul had en- 
croached upon the public road. Ex. D-36 
shows that this complaint which even- 
tually resulted in their having to remove 
a substantial construction, affected both 
brothers. It is most probable that at 
the time of riot Rasul and Hasul knew 
of the complaint ; Hasul was living with 
his brother Rasul. The police reports 
(Exs. P-3 and P-4) and the evidence of 
Mr Kane clearly shows that there was a 
heated quarrel between Harilal on one 
side and Rasul aud Hasus on the other on 
the evening previous to the attacks on 
Rasul and Hasul. Hasul has not con- 
tented himself with stating that Mohan- 
lal caused grievous hurt to him but has 
also stated that he saw Mohanlal setting 
fire to the* roof of his house and this evi- 
dence has been considered to be false for 
good reasons by the trial Judge. The 
trial Judge has believed HaBul's evidence 
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l^eoause Hasul received grievous hurt, but, 
as 1 have stated above, a man who has 
received grievous hurt may well add the 
names of his enemies whom he thinks 
likely to have been oonoerned in the riot 
to the names of any persons whom he 
recognised. The trial Judge is mistaken 
in thinking that the identification of 
Mohanlal by Hasul at a parade adds 
weight to Hasul's evidence when it is 
clear that Hasul knew Mohanlal well 
Again while it may well be that the 
existence of enmity between witnesses 
and accused readers it more probable that 
the accused attacked the witnesses than 
that he is falsely implicated, ‘this is not 
material. A Judge has not to decide 
whether the prosecution story is the 
more probable but whether or not there 
has been definite and convincing proof 
The evidence of Hasul is then insufficient 
to justify the conviction of Mohanlal and 
I acquit Mohanlal. 

I next come to the reference regarding 
Harilal. Harilal was acquitted by the 
jury and I see no reason to dissent from 
the principles laid down in Emperor v. 
Kankaya (l), that this Court should 
interfere only when the verdict of the 
jury is obviously perverse or manifestly 
wrong or unreasonable The principle 
laid down in Emperor v. Bam Chandra 
Boy (2), does appear somewhat different, 
but it seems clear that the High Court 
cannot treat a reference under S 307, 
Criminal P. C , in the same way as it 
deals with an appeal from a conviction 
by a Judge sitting without a jury, and 
with the greatest respect I express my 
opinion that the principle laid down by 
the Judges who decided this case results 
in a moat identical treatment of an ap- 
peal and a reference The evidence against 
Harilal is considered in para 6 of the 
order of reference Rasul was very 
seriously injured and in a statement made 
to Mr. Chaoji the day after the assault 
he has implicated Harilal. There can be 
no doubt that in that statement he would 
implicate the persons whom he had re- 
cognized, but the prosecution story is 
that the mob which entered Rasul's house 
had come to the locality in pursuit of 
Mahomed Yusuf Many of the persons 
composing of that mob were stjrangers to 
the locality. Rasul has stated that they 
attacked his house when a neighbour told 

(1) A. I. R 1926 Nag. 308^32 N. h. R. 42. 

(2) A. I. R. 1929 Cal. 733=5^ Oil. 879. 


1929 

them that it was the house of a Mahome- 
tan. It is quite possible then that he 
(Hasul) recognised few or any of his 
assailants. In such circumstances it is 
likely that he might mention the name 
of the person with whom he had a bitter 
quarrel a night before. 

The jury has considered that Rasul is 
a most unreliable witness and a perusal 
of his evidence goes far to justify this 
opinion He says that the report of the 
previous night’s quarrel (Ex. P-3) was 
wrongly recordsd, he remembers nothing 
of the statement made to Mr. Chaoji on 
6th September 1927, the apparent reason 
being that in this statement he said that 
his sons were not present and he now 
desires that their evidence should be 
believed. Similarly, he says that he was 
never examined by a Police Officer 

Hasul’s evidence does not appear to be 
more convincing than that of Rasul 
Hasul has stated that he does not know 
of any enmity between Harilal and his 
brother Mohanlal on the one side and 
Rasul on the other He stated that 
Mohanlal was setting fire to the roof of 
his house at the time of the attack on 
Rasul This statement has been consi- 
dered to be false by the Sessions Judge. 
Hasul’s statement that Harilal took part 
in the beating of Rasul does not go far to 
show that Rasul's statement to the same 
effect is true It is not the case that 
each has told a detailed story and there 
is agreement in the details There is no 
doubt that Rasul was attacked and if 
Rasul makes a bold statement that Hari- 
lal was in the same, it is naturally easy 
for his brother to support this statement 
whether it be true or not 

In my opinion then the jury cannot be 
considered to have come to a manifestly 
wrong conclusion when they'held that the 
evidence against Harilal was unworthy of 
belief I, therefore, acquit Harilal. 

S,N./r.K. Order accordingly 
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Macnair, a J C. 

Emperor 

V. 

Harilal Tawtoii— Non-.Applicant. 
Criminal Ref. No. 385 of 1928, Deci- 
ded on 4th December 1928, made by See. 
Judge, Nagpur. 

Criminal P. C., S. 307 — Perion aeeuMd 
under S. 459 — Trial Judge while charging 


Emperor v. Harilal 
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directing jury to toe whuther occuiad, if not 
guilty under S.^39, wni guilty under S. 323 
, — Jury'i verdict being not guilty — Judge 
•agreeing that no offence wai committed 
under S. 439 but considering accused guilty 
under S. 323— Judge can refer case to High 
Court, 

The trial Judge whaa charging the jury 
directed them, if they found that the accused, 
who was chlrged with an offence punishable 
under S. 459 that whilst committing house- 
Itreaking ha caused grievous hurt, was not 
.guilty imdot S. 459, to find whether ha was 
guilty (A grievous hurt under S. 325. The 
verdict of the jury was that the accused was 
guilty of no offence. The trial Judge agreed 
with the jury that no offence had been comit- 
ted under S. 459 but was of opinion that he 
had committed an offence under S. 325. 

Held : that the verdict of the jury on the 
ohargo framed included the verdict of the 
miQor offence under S. 325 and so the Judge 
was entitled to refer the case under S. 307 . 41 
<JaL 662, Dist. [P 115 C 1, 2] 

G. P. Dick —for Applicant 

P. S. Kotval — for Non-Applicant. 

Judgment — Harilal was charged with 
^n otience punishable under S 459, I. 
P. C , that whilst comniitting house- 
4)reakiag he caused grievous hurt to Rasul. 
The trial Judge when charging the jury 
•directed them, if they found that Harilal 
was not guilty under 8 469, I. P 0., to 
£nd whether he was guilty of grievous 
hurt to Rasul under S 325. The verdict 
-of the jury was that Harilal was guilty 
of no otfenoe. The trial Judge agreed 
with the jury that no oSenoe had been 
■committed under S 459, 1. P. G , bat was 
of opinion that Harilal had committed an 
offence under S 325 and snbmitted the 
case in acoDrdanoe with the provisions of 
S. 307, Criminal P. C , to this Court. 

A preliminary objeotioa has been taken 
that 8. 307 does not authorize the sub- 
missian of the case in respect of Harilal 
to this Court. The argument is that it is 
•only when a Judge disagrees with the 
werdict of the jurors on a charge on which 
any aconsed person has been tried that he 
•can submit the case ; and in this ease the 
Judge agreed with the verdict of acquit- 
tal on the charge framed. Now, 8 238, 
Criminal P G , made it lawful for the 
jury to return a verdict that Harilal was 
guilty of the minor offence punishable 
under S. 325, 1. P. C. It was neoessiry 
in view of the Judge's charge to tlie jury 
that their verdict should include a deci- 
sion whether Harilal was guilty of the 
minor offence or not. Their verdict on 
the charge framed did include such a deci- 
sion and the Sessions Judge, as he dis- 


Bisesar NAfpur 115 

agreed with this decision disagreed withl 
the verdiot of the jury. 

The fact that the Judge disagreed with 
the verdict of the jury on the charge 
framed is made still more clear by con- 
sideration of what the result would have 
been had the jury convioted Harilal of 
the minor offence and had the Judge been 
of opinion that Harilal had committed no 
offence. It is obvious that the Sessions 
Judge would have had to deal in some 
manner with the legal verdiot of the jury 
and the Criminal Procedure Code pro- 
vides no other course than submittal ol 
the case to the High Court. 

The counsel for the accused has referred 
me to Emperor v. Madan Mandat (l), 
but in that case the verdict of the jury 
was that the accused had not committed 
the offence of which he was charged but 
had committed an offence of which they 
had no power to convict him. Clearly 
this was a verdict of acquittal and the 
opinion of the jury oa a point which did 
not arise had to be ignored. 

I have therefore to deal with the refer- 
ence on the merits. For the reasons 
given in my judgment in Ramdayal v 
Emperor delivered to-day, I acquit 
Harilal 

S.N /r K Order accordingly. 

Oftl. 662- 1767731^8 0. w. 

N. 66B. 

(2) A. I. R. 1929 Nag. 113. 
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Jackson, A. J. C. 

Sukklal and other'i — Defendants — Ap- 
pellants. 

V. 

Bisesar —Plaintiff — Respondeat 
Second Appeal No 712 of 1927, De- 
cided on 16th February 1929, against 
decree of Addl. Disb Judge, Bilaspur, 
D/- 2ist September 1927. 

(a) Adveris poiiaision — Usufructuary 
mortgage becoming void^Poiaeiiion on its 
strength is not adverse. 

PoBsession taken on the stL-eiigbli of an 
usufructuary mortgage which, being un- 
registered, IS void from the commenoament, 
cannot b) said to be advors 3 A. I. R. 1921 
N. 222, Di^t. [P 116 0 1] 

(b) Registration Act, S. 49 — Scope. 

An unregistered documeut cannot be used 
to prove the quality of a person’s possession. 1 
N. L. R. 147, Foil. [P 116 C 1] 

(c) Registration Act, S. 49— Unregistered 
mortgage deed is not admiasible in evidence 
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to prove conilderAtion for Bortgoge because 
consideration is not collateral fact. 

^ An unregiatered mortgage deed is not ad' 
miaaible in evidence to prove what the oon' 
sideration for the mortgage was, because con- 
sideration is not a collateral fact i, e., a fact 
which is independent oE or diviaible from the 
purpose to effect which registration is required 
1 . e., from the mortgage transaction : 15 C. P. 
L. R, 33 and 1 lY. L. P., 47 Cons.'. 1 N. L. R. 
147 and 15 Y. L. B. 31, Rel. on. [P 117 G 1] 

D. N. Choudhry—ioT Appellants. 

O. R. Deo — for Respondeat. 

Judgment — There are two points for 
decision in this appeal, the first being 
whether the plaintiff-respondent’s olaim 
to possession of his deceased father's 
occupancy field is barred by time under 
Art. 1, Sch. 2 to the Central Provinces 
Tenancy Act, 1920, and the second, whe- 
ther the defendant-appellants are en- 
titled to use the unregistered mortgage 
deed, executed in their favour by the 
plaintiff-respondent’s father, to prove the 
amount of the consideration paid by 
them. 

As regards the plea of limitation, the 
decision of Baker, J. 0., in Mt. Kastuii 
v. Baliram (^4 I R. 1924 Nagpur 222) 
has been referred to for the proposition 
that where an intended conveyance is 
void from the commencement, the posses- 
sion taken on the strength of it is ad- 
verse; but that case is distinguished 
from the present as it dealt with an 
invalid gift, while here it is an usufru- 
ctuary mortgage that is in question. It 
has also been argued that at least the 
appellants’ possession became adverse on 
21st August 1921, 9 years after the date 
of the unregistered deed, because that 
deed gave them possession for 9 years 
only. 1 have, however, no hesitation in 
holding that the deed being unregistered 
is not admissible in evidence in this 
connexion. In Narayan Bisnoi v Jas- 
ivant Singh (l), it has been held that 
an unregistered document cannot be used 
to prove the quality of a person's posses- 
sion; and it seems to me to follow that, 
if the deed in this case cannot be used to 
prove the appellants’ possession as mort- 
gagees, it cannot be used to prove that 
they ceased to hold possession in that 
capacity on a particular date. But it 
has been said that the respondent's ad- 
mission of facts in his plaint is sufficient 
to establish the case for limitation. This 
admission is said to be contained in paras. 

(1) [1905] 1 N. L. B. 147. 


3 and 4 of the plaint. What those para- 
graphs say is that after the plaintiff’s 
father’s death about 7 years previously,, 
that is, about the middle of the year 
1919, the plaintiff came to Borsi to obtain 
possession of his father’s fields, that he 
found the defendant-appellants in posses- 
sion and learnt from them that they had 
been given possession for 9 years, in lien 
of interest on a debt of Rs. 200 owed to 
them by the plaintiff's father and that 
the plaintiff accepted this position and 
left them in possession. Para. 6 of the 
plaint states that in 1926 the plaintiff 
again asked the defendants for possession,, 
as the period for which they had been 
given possession had then terminated, and 
they refused. The suit was brought on 
29th July 1926, and clearly the state- 
ments made in the plaint do not show 
adverse possession before that year and,, 
therefore, do not establish the appellants’ 
plea of limitation. 

The appellants seek to prove by the> 
unregistered .mortgage-deed that the con- 
sideration for it was not Rs. 200 aa 
stated in the plaint but Rs. 400.. The 
lower appellate Court has refused to look 
at the deed for this purpose and has left 
unaltered the trial Court’s decision that; 
the sum payable by the plaintiff-respon- 
dent to regain possession is Rs. 240 based 
on the finding that Rs. 200 was paid to 
the respondent’s father at the time of the* 
mortgage and Rs 40 on a later bond. In 
Durgai Lodhi v. Ajah Singh (2), the 
facts were very similar to those of the 
present case, though it was one of lease 
and not of mortgage, and the learned 
Judicial Commissioner, in holding that 
the decree for possession should be condi- 
tional upon a refund pro tan to by the 
plaintiffs of the consideration paid for 
the lease, remarked that a separate suit 
for damages would lie and that in such a 
suit the unregistered lease might be given 
in evidence; but in Balaji Teh v. Mt. 
Bana Bai (9) an unregistered document 
was held by the same learned Judge to 
be inadmissible in a suit for damagea 
based on it, though it would be admis- 
sible in a suit for damages for breach of 
an implied contract to execute a lease. 

In the ruling already referred to<» 
Narayan Bisnoi v Jaswant Singh (l), 
it was laid down that an unregistered 
instrument, though compulsorily regie- 

(2) [1902] 15 0. P. L. R. 33 ! 

(S) [1905] 1 N. L. R. 47. 
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trable, is admissible to prove a oollafceral 
fact but that to be oollateral the fact 
, must be iudepeudeat of or divisible from 
the purpose to effect which the law 
requires registratiorii and the same has 
been laid down in Kalicharan v. Lai 
Indar Singh (4). Applying this general 
principle, I find it impossible to separate 
the consideration for the mortgage from 
the purpose to effect which registration 
is required, that is from the mortgage 
transaction. It seems to me, moreover, 
particularly clear in this case that the 
defendants are seeking to use the un- 
registered document as evidence of a 
transaction affecting the property covered 
hy it; for by it they seek to establish the 
amount they are entitled to as compensa- 
tion for relinquishing possession of that 
property. I, therefore, agree with the 
lower appellate Court that the unregis- 
tered mortgage deed cannot be admitted 
to prove the consideration and the 
^amount adjudged by the trial Court to be 
payable by the plaintiff-respondent will 
he left unaltered. The result is that the 
appeal fails and is dismissed with costs. 
S-N./R.K. Appeal dismissed. 

(4) [1919] I^NT L. RT3r=~48 I. 0. 923, 
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Macnair, a. J. C. 

Narayan and others — Appellants 
v. 

Khiwaraj and another — Respondents 
First Appeal No. 65-B of 1927, Decided 
on 30th January 1929, against decree of 
1st Class Sub-Judge, Ehamgaon, D/- 
14th July 1927 
(a) Civil P. C., S. 100 — Scope. 

Extremely strong grounds are necessary for 
dnterfering with the finding of the trial Judge 
^ho heard the witnesaes, that they were un- 
^vorthy of belief. [F 117 0 2] 

(b) Damdupat — Rule of damdupat ap- 
filies up to date fixed by Court in prelimi- 
nary decree for sale. 

Damdupat applies until the date is removed 
(from the domain of contract, that is, until 
the date fixed by the Court in the preliminary 
•decree for sale. [F 117 0 2j 

O. V. Deshmukh — for Appellants. 

M. R. Pathak — for Respondents. 
Judgment. — It is unnecessary to deal 
rat length with some of the contentions 
Taised in the memorandum of appeal. 
On the first three grounds it was urged 
that the defendants proved that defen- 
dant 1 was of vicious character and had 
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incurred debts for immoral purposes. 
This ground was not strongly pressed and 
clearly extremely strong grounds were 
necessary for interfering with the finding 
of the Judge, who heard the witnesses 
that they were unworthy of belief. Good 
reasons were given for disbelieving these 
witnesses. 

The ground regarding rate of interest 
needs no consideration as the rule of dam- 
dupat prevents this consideration affect- 
ing the decree. The ground regarding re- 
payment was not pressed 

The counsel for the respondents admits 
that the fourth ground must succeed. The 
rule of damdupat applies until the date 
is removed from the domain of contract, 
that is, until the date fixed by the Court 
in the preliminary decree for sale. In- 
terest should not have been added for the 
period between the institution of the 
suit and this date. The decree, then, 
should have been to the effect that the 
amount due to the plaintiff, on account 
of principal, interest and costs calculated 
up to 14th January 1928, was Rs. 5,374 
plus Bs. 634-15-8. That date has now 
passed and it is agreed that time should 
be extended to a date three months after 
this date, interest on the sum found due 
at 8 annas per cent, per mensem being 
added. Costs of this appeal will be 
borne as incurred. The respondent ag- 
rees that it is useless to order that defen- 
dant 1, if he wishes to satisfy the mort- 
gage, should pay a larger sum and the 
decree will not contain any direction to 
this effect. 

S.n /r.K. Decree modified. 

A. 1. R. 1929 Nagpur 117(2) 

SUBHEDAR, A. J. C 

Han — Plaintiff — Appellant, 
v. 

Ghisu and others — Defendants — Res- 
pondents 

Second Appeal No. 598 of 1927, De- 
cided on 21st February 1929, against 
decision of Dist. Judge, Nimar, D/- 29th 
September 1927. 

Hindu Law^Alienalion by guardian not 
for neceiiily — Diipoial of coniideration for 
benefit of minor not proved — Tranifer can- 
not be upheld. 

In absence of evidence to show as to how 
the consideration money was disposed of, a 
transfer of minor's property by his guardian 
which is proved not to be for necessity, can- 
not be upheld as benefiting the minor's estate, 
because there is no presumption that a debt 


Habi V. Qhisu 
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conbracted by a manager of a Hindu family 
19 for the benefit of the family : A. 1. 22. 1924 
Lah. 44 and A J. 22. 1925 AIL 618, Applied, 

[P 118 C 2] 

W. 22. Puraiiik — for Appellant. 

S. E. Ghosh and S. 22. Vaidya — for 
Bospondents. 

Judgment. ^ Malik Makbuja field 
No. 117, area 1.88, of luouza Balrampur, 
tahshil Khandwa, originally belonged to 
defendants 3 and 4. During their min- 
ority tbeir mother sold the same to de- 
fendants 1 and 2 by a sale-deed dated 
26tb March 1918 for Bs 200 for alleged 
legal necessity as specified in the said 
deed of sale. After attaining majority 
defendants 3 and 4 sold the same field 
to the plaintiff on 16th January 1926 
for Rs. 300 The plaintiff, therefore, 
brought the present suit for cancellation 
of the sale-deed dated 26th March 1918 
and for recovery of possession of the 
field aa against defendants 1 and 2, who 
were in possession. The defendants re- 
sisted the claim on the ground that, as 
the sale was for legal necessity and bene- 
fit to the minors, it was binding upon 
them and they could not, therefore, re-sell 
the property to the plaintiff 

Both the Courts below have concur- 
rently held that the legal necessity as 
specified in the recitals in the sale-deed 
and the pleadings was not proved, but 
dismissed the plaintiff's claim on the 
ground that the sale benefited the estate 
and the minors and was, therefore, bind- 
ing on them. 

In his judgment the learned District 
Judge states as follows on this point : 

" I agree, however, with the argument of 
the Subordinate Judge in para. 9 of his jadg- 
mont in support of his finding that the sale 
was not for necessity, in as much as the 
debts of the deceased father of the minors, 
which purported to be the necossity for which 
the sale-deed was executed Avero satisfied in 
other ways and as the other property of the 
minors was quite sufficient to provide for 
their maintenance. Nevertheless, prima facie 
it would be to the advantage to the joint 
family, consisting of a widow and two minor 
children to dispose of an old field 20 miles 
away from their other property, owing to the 
difficulty in properly managing such field. 
This fact having been proved by defendant 1 
the burden of proof shifted to the plaintiff to 
show that in spite of the distance, neverthe- 
less, the property was being quite efficiently 
managed by Mt, Nani Bai, and, therefore, it 
was not to the advantage of the estate to sell 
this property. The only evidence on this 
point is the statement by P. W. 4, Bagwan, 
the lambardar of Balrampure, who states that, 


when Hari was sub-tenant of the field he used 
to pay the rent. As, however, Hari is the 
son of this witness' wife’s brother I do not 
consider that his statement can be completely 
relied upon. Hari could, very well, havo- 
produced his receipt books to prove that he- 
had paid the rent and not Mt. Nani Bai, 
Hence, I am of opinion, that he has not dis- 
charged this burden. The field was previ- 
ously sold for Ks. 200 and the minors have 
again got Rs. 200 from its sale to Hari. It 
cannot bo said that Mt. Nani Bai sold the 
field for inadequate value. I am, therefore,, 
of opinion that the finding of the Subordinate 
Judge to the effect that the sale was for the- 
benefit of the minors is correct." 

The plaintiff comes up in second ap- 
peal and his learned advocate, while not 
challenging the adverse findings of fact 
as to legal necessity arrived at by the- 
Courts below, urges that there being no^ 
evidence on record that the consideration' 
of Bs 200, which was paid to the mother 
of the defendants 3 and 4 as manager, was* 
either added to the estate of the minora 
or spent by her in improving the same 
the findings arrived at by the two lower 
Courts that the estate was benefited by 
the transaction could not be sustained. 
The learned pleader for the respondents 
frankly admitted that there was not ant 
iota of evidence to show t.hat Bs 200* 
received by the mother as consideration 
went really to benefit the estate, but h& 
asked this Court to presume that which 
the Courts below evidently did. 

Id Khazana Mai v. Jagan Nath (1) it; 
has been held that there is no presump- ; 
kion that a debt contracted by the man- ! 
ager of a Hindu family is contracted for, 
the benefit of the family. In Jagmohan 
Agrahri v. Prag Ahir (2) such a transac- 
tion by the manager was upheld because: 
it was proved that the consideration re- 
ceived was, as a matter of fact, employed 
in tbo extension of the family business 
which was not of a speculp./tive nature 
though it had subsequently failed. Ad- 
mittedly, there being no evidence on the 
point as to how the consideration of 
Bs 200 was disposed of by the mother 
manager, the findings arrived at by the 
Courts below that the estate of the mi- 
nors was really benefited cannot be up- 
held. I, therefore, allow the appeal and 
decree the plaintiff’s claim with costs in 
all the three Courts 

D s./r k. Appeal allowed. 


(1) A. I. R. 1924 Lah. 44=4 Lah. 200. 

(2) A. 1. R, 1925 All. 618=47 All. 452. 
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A. I. R. 1929 Nagpur 119 

Kinkhede. a. J. C. 

Qodoohai — Appellant. 

V. 

Janabai — Responden t. 

Miscellaneous Appeal No 34-Bof 1928, 
Decided on 15th December 1928, against 
order D/- 3rd November 1928 conbrming 
the ex parte order D/- Slat October 1928, 
passed in Miso. Judl. Case No. 112 of 
1928 by district Judge, Akola. 

Guardian! and Wards Act (8 of 1890), 

S. 12 — Order appointing a receiver is one 
under O. 40, R. 1 and is appealable— Civil 
P. C., O. 40. R. 1. 

As an application under S. 12, Guardians 
and Wards Act, is a proceeding in Court of 
civil jurisdiction, it is competent to the Dis- 
trict Judge to appoint a receiver in such a 
proceeding under Civil P. C., 0. 40, R. 1, and 
an order passed thereunder is appealable as 
provided under 0. 43, R. 1, 01. (s) : 36 Bom. 20 
and A.I.H. 1925 Lah. 489, Foil. \ A.l.R. 1924 
All. 682, Expl. [P 119 C 2 : P 120 G 1] 

G V. Deshmukh and S A. Sohani — for 
Appellant. 

M. B. Bobde and M N Deshmukh — 
for Respondent. 

Judgment — The appellant is the 
widowed mother of her minor son 
Narayan and the respondent is her mother- 
in-law. While the appellant is a young 
woman of about 23 years of age, the res- 
pondent is a very old woman over 55 It 
appears that the appellant has a brother 
Shankar Rio whose word reigns supreme 
in the management of the affairs of the 
minor’s estate Naturally, Janabai the 
grandmother of the minor resents it, and, 
consequently, desires that the minor’s 
estate should no longer remain under 
the management of her daughter-in-law 
Godubai Various acts of alleged waste 
and mismanagement by Shankar Rao 
which led to the institution of these pro- 
ceedings for the appointment of a proper 
guardian for the minor’s property have 
been set forth in the application. 

Soon after this application was made 
by Janabai, the District Judge was 
moved for appointing a receiver to take 
charge of the minor’s estate, pending the 
disposal of the application for appoint- 
ment of guardian. The District Judge 
made an order appointing Mr. B. G. 
Thakar, Pleader, as a temporary receiver. 

It is agiiust this order dated 3rd Novem- 
ber 1928 for the appointment of the 
receiver that the appellant Godubai has 
oome up in appeal to this Court oontend- 
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ing that the lower Court acted wrongly 
and without jurisdiction in passing the 
same. 

I was asked to stay the carrying out of 
the order, pending the decision of this 
appeal. I, however, declined to grant an 
unqualified and unconditional stay of the 
order, but, directed that, if the appellant 
without prejudice to her right to press 
the appeal, be prepared to be accountable 
to the receiver for the crops or income 
she would collect pending the decision of 
this appeal, the Court below should per- 
mit her to do so, subject to her giving 
solvent security for the probable value of 
the crops and the income she was likely 
to collect But I understand that she 
has not chosen to give the necessary secu- 
rity, and consequently, the receiver’s 
management has come into force. 

The respondent raises a preliminary 
objection that the order for the appoint- 
ment of the receiver being one purporting 
to be passed under S. 12, Guardians and 
Wards Aot, there is no appeal against it, 
under S 47, of the said Act, and that the 
present appeal should, therefore, be 
thrown out as incompetent In answer 
to this contention the appellant’s learned 
counsel urges that the order for the 
appointment of the receiver must be 
deemed to have been passed under 0. 40, 
R 1, Civil P C., which must, by virtue 
of S. 141 of the Code, be read as applicable 
to proceedings under the Guardian and 
Wards Aot, and that, as O. 43, R 1, 
Cl. (s) expressly provides for an appeal 
against an order passed under O. 40, R. 1, 
Civil P G , the present appeal is com- 
petent Reliance is placed by the appel- 
lant in In re Bai Janabai (l), and Chan- 
dra V Wati Jagan Nath Singh (2). 1 
have gone through these cases, and I think 
that, since, an application under S 12, 
Guardian and Wards Act (8 of 1890} is a 
proceeding in a Court of civil jurisdic- 
tion, it is competent to the District 
Judge, to appoint a receiver in such a 
proceeding, under 0 40, R 1. The lear- 
ned Judge who decided the Bombay case 
has given very good reasons, at pp 26 
and 27, in support of his view that a 
receiver could be so appointed under 
O. 40, R 1 in proceedings under Guardian 
and Wards Aot The case relied on by 
the respondent, viz. Chandra Sahai v. 

(1) [1912] 36 Bom. 20=11 I.C. 554=13 Bom. 

L.R. 487. 

(2) A.l.R. 1925 Lah. 469. 
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Durga Prasad (3), leads indirect suppcrt 
to the view that the present appeal is 
competent, because, in that case al&o, it 
was laid down that, no right of appeal 
can be claimed by virtue of S 141, Civil 
P. C., when O. 49 of the Code makes no 
provision for such an appeal Here, as 
wo know, O. 43, B 1, Cl (s) makes 
express provision for an appeal against 
an order passed under 0 40, R 1. For 
these reasons I overrule the preliminary 
objection, and hold that, the appeal is 
competent. In this view of the case, it 
is not necessary for me to treat this 
appeal as a revision, and deal with it, 
under S. 115, Civil P C. 

As to the merits, little or nothing need 
he said at this stage, as the main appli- 
cation for the appointment of the guar- 
dian for the minor’s property is yet un- 
disposed of, and I do not wish to pre- 
judge the cise in any way. I must, how- 
ever, say that, as betweeu Mr Thakar 
who is a pleader, and the appellant, Godu- 
bai who has to depend upon her brother, 
the former must necessarily be a better 
manager There can be no doubt that 
these proceedings, whether started with 
a bona ddo intention to secure the wel- 
fare of the minor, or for self-aggrandize- 
ment, seem to be the result of a mere 
scramble for power to manage the minor’s 
property, between the two opposing 
widows and their supporters Under 
these circumstances, the order of the 
District Judge, putting in a third party 
as a receiver and manager, of the minor's 
estate so far as it may come into his 
hands, is expected to be in the best in- 
terests of the minor I, therefore, see no 
valid reason to interfere with the merits 
of the order. The appeal fails and is dis- 
missed with coats. Pleader’s fee Bs. 25 

D S /r.K. Appeal dismissed. 

(3J A.l.R. 1924 All. G82=4G All. 538. 
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Mohiuddin, a. J C. 

Bamlal Ganpatlal — Decree-holder — 
Appellant. 

V. 

Bamchandra Shamrao — Judgment- 
deb to r — Respondent . 

Second Appeal No. 437 of 1928, Deci- 
ded on 22ad February 1929, against the 
order of Second Addl. Dist.- Judge, 
Burhanpur, D/- 26th July 1928. 


C. P. Tenancy Act, S. 39~No notice or 
order of ejectment it neceisary. 

No notice and no order of ejeotm^nt is 
necessary after the passing of a decree for 
arrears before actual ejectment under S. 39 as 
it IS under S. 24. [P 121 G 1] 

W. B Puranik and Kaskhedikar — for 
Appellant. 

S. B. Gokhale — for Respondent. 

Judgment. — The appellant Bamlal, 
an occupancy tenant, obtained a decree 
for Rs. 117-15-0 on account of arrears of 
rent against Bamchandra, the respondent, 
a sub-tenant, on 3rd February 1929, in 
Civil Suit No. 282 of 1926. The decree- 
holder Ramlal filed an execution applica' 
tion on 11th February 1927 and applied 
for being put in possession of the hold- 
ing. He was put in possession on 8th 
March 1927. The judgment-debtor filed 
an application on 26tli March 1927 pur- 
porting to be under S. 151, Civil F. C., 
and prayed ; 

“that the warrant of attachment and other 
orders passed by the Court in respect of the 
Gelds be annulled and the execution prooeed- 
ings of the decree-holder bo dismissed as fully 
satisfied.’’ 

The learned Subordinate Judge held ; 

'*that looking to the nature of the decree in 
the present case, the execution of which could 
ha effected, by ejectment of the sub-tenant as 
laid down in S. 39, Tenancy Act, there 
was no irregularity or illegality in the pro- 
ceedings by which the sub-tenant was ejected 
from the fialds in question,” 

and therefore rejected the application. 
The learned Additional District Judge 
for reasons given in para 4 of his judg- 
ment, hold that the sub-tenant was 
entitled to a notice before ejectment, and 
that it was necessary to pass a formal 
order of ejectment before issuing warrant 
of possession and ordered that the sub- 
tenant be restored to possession of the 
fields, as he had deposited the full de- 
cretal amount on 15th March 1927. 

It is urged in appeal thatmo notice and 
no formal order of ejectment was neces- 
sary, and a decree for arrears due in 
respect of the holding of a sub-tenant 
could be executed by his ejectment under 
S. 39, Tenancy Act. The learned ad- 
vocate for the respondent argued that 
the word "may” in S. 39, Tenancy 
Act, gave a discretion to the Court, to 
order ejectment and the Court before 
exercising its discretion, must issue a 
notice to the tenant, so that the tenant 
may get an opportunity of paying the 
arrears and also may pub forward facts, 
on account of which ejectment of the 
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tenant; may be disallowed. It was also 
anggested that these proceedings after 
.the passing of the decree and before 
the passing of the order of ejectment, 
would be under S. 47, Civil P. C., be- 
cause the question before the Court 
would be between the parties to the suit 
und relating to the execution of the 
decree. There is nothing in S. 39, 
Tenancy Act, to show that the matter 
of ejectment is discretionary and can 
be refufed. The section would have 

been worded dififerently if any such 
authority was intended to be given to the 
civil Court The decree-holder, after 

obtaining the decree, may execute the de- 
cree by ejecting the sub-tenant, or by 
attaching and selling his property in 
order to realize the amount decreed or 
may apply for both. The provision 
about notice and formal order of eject- 
ment would have been inserted in the 
section if it was ever intended that the 
sub-tenant should'have a further opportu- 
nity of paying rent, after the passing of 
the decree, if the tenant intended to pro- 
ceed by ejecting the sub-tenant. The 
learned Additional District Judge was 
wrong in thinking that under S 39, 
Tenancy Act, an order of ejectment must 
be passed, because under S 21 of the 
eaid Act the revenue officer has to issue 
a notice and then pass an order of eject- 
ment The very fact that such a pro- 
cedure was laid down in S 24 and was 
not laid down in S. 39, is a clear indica- 
tion that no notice and no order of eject- 
ment is necessary in the case of a sub- 
tenant. Ordinarily an application for 
the execution of a decree in a civil Court 
must be made as laid down in 0 21, 
R. 11, Civil P. C., but in the case of ex- 
ecution applications under the Tenancy 
Act the application must be made as laid 
down in B. 84, Tenancy Act. The 
application made in this case is in ac- 
cordance with law and the ejectment of 
the sub-tenant, under S. 39, Tenancy 
Act was correct. 

The order, dated 26th July 1928, is 
therefore set aside and reversed and the 
order ef the Subordinate Judge is restor- 
ed. The appeal is allowed with costs. I 
£x Rs 10 as pleader’s fees in this case. 

H.E, Appeal allowed. 
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Mohiuddin and Jackson, A. J. Cs. 

Kulsambi — Plaintiff — Appellant, 
v. 

Bilankhan and others — Defendants — 
Respondents. 

First Appeal No 69-B of 1927, Decided 
on 11th February 1929, against decree of 
Addi. Dist Judge, Amraoti, D/- 3rd Sep- 
tember 1927 in Civil Suit No 8 of 1926. 

(a) Civil P. C., O. 21, R. 63 — Even Maho- 
medan plaintiff must prove bona fide nature 
of traniaction on which mil ia bated. 

In a suit instibutied under 0. 21, B. 63, the 
onus of establishing that the transaction on 
which the suit is based was entered into in 
good faith lies on the plaintiff and the oases 
under Mahomodan Law are no exception to 
the rule. dC.l\L.R 142, 2 A". L. B. 87, 
and A. I. R. 1919 P. C, C, Rel. on. [P 123 0 1] 

(b) Mahomedan Law — Dower — Husband 
living — Wife has no lien. 

A wife cannot have duiing the lifetime of 
her husband any lien on her husband's pro- 
perty not in her poessossion, for satisfaction of 
her dower. [F 123 G 2] 

(c) Mahomedan Law — Dower — Amount 
can be fixed out of proportion to husband’s 
means. 

It is nob uncommon for the dower of a Mu- 
hammadan wife to be fixed at a figure which 
is out of all proportion to the husband’s 
means. [P 122 0 2] 

(d) Mahomedan Law — Dower — Transfer 
in lieu of — Question whether dower prompt 
or deferred ia immaterial. ^ 

To determine validity of a trunsfor the 
question whether the dower was to be prompt 
or deferred is of minor importance since satis- 
faction of a deferred dower debt oan be a valid 
consideration for a transfer between the hus- 
band and the wife : 8 All. 178, Foil. 

[P 122 C 2] 

Abdul Eazak and W. B. Pendharkar — 
for Appellant. 

M. B. Marathe — for Respoudenta 

Judgment. — The plaintiff-appellant, 
Kulsambi, is the wife of defendant 1, 
Bilaukbau. The other 5 defendants held 
decrees against Bilankhan and in exe- 
cution thereof attached the property now 
in suit, consisting of five fields and some 
buildings in mouza Adula Bazar, in the 
Daryapur Taluk. Kulsambi, the plaiutifi, 
preferred objections in the execution pro- 
ceedings ; but they were disallowed and 
she has now brought her suit under 0. 
21, R. 63, for a declaration that the pro- 
perty is hers and in her possession and ia 
not liable to be attached and sold in exe- 
cution of the decrees obtained by defen- 
dants 2 to 6 against defendant 1. 

The plaintiff bases her claim to the 
property in suit on a decree in her favour 
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passed by the Additional District Judge, 
Amraoti, on 13th Au^gust 1925 in Civil 
Suit No. 15 of 1925. The circumstances 
in which this decree came to be passed, 
according to the plaint, are as follows: 
At the time of her marriage to Bilankhan 
Kulsambi’s dower was fixed at Rs. 50,000, 
100 ashrafis and 50 dinars Subsequently 
she lent to her husband Rs. ' 1,000 When 
she demanded from her husband payment 
of her dower and repay men t of the loan, 
he raised objections and their dispute was 
referred to two arbitrators, Mr. Sharfud- 
din, pleader of Amraoti, and Gulam Das- 
tagirkhan of Kholapur Those arbitrators 
were unable to agree and the matter was 
referred to an umpire, Syed Muzaffar 
Husain, pleader of Amraoti. A copy of 
his award has been filed as Ex P. 6 It 
shows that the plaintiff and her husband 
were agreed as to the amount of dower 
and as to the payment by the plaintiff to 
her husband of Rs, 1,000, but differed as 
to the nature of the dower, that is, whe- 
ther it was prompt or deferred, and as to 
whether the Rs 1,000 had been given as a 
loan or a gift. The umpire decided that 
the dower was prompt and that the Rs 
1,000 was a loan and accordingly found 
that the plaintiff was entitled to recover 
Rs 63,625. He awarded her the property 
now in suit in full satisfaction of her 
claim and directed her to be put in pos- 
session as full owner, subject to the right 
of a mortgagee and to her allowing Rs. 
400 annually and a house to reside in to 
her husband during his lifetime In 
terms of this award the decree by the 
.\dditional District Judge, Amraoti, was 
passed. 

. The lower Court has found that the 
amount of the plaintiff's dower was not 
as stated by her in the plaint and as ad- 
mitted by her husband in the arbitration 
proceedings, but that it was Rs 5,000, 10 
ashrafis and 2 dinars. That Court has 
also found that it was not settled whether 
the dower was prompt or deferred. It 
has further found that the award in the 
arbitration proceedings was not obtained 
bona fide but fraudulently On these 
findings the plaintiff't suit has been dis- 
missed. 

As regards the amount of the dower, we 
are not prepared to accept the losver 
Court’s finding Apart from the evidence 
of the plaintiff herself, three witnesses, 
Muhammad Azam (P. W. l), Nur Mo- 
hammad (P W. 3) and Mohammad Nazim 
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(P. W. 4), have deposed that the sUtD 
fixed was Rs. 50,000 Muhammad Azam 
says that 100 ashrafis and 50 dinars were 
also to be paid. Muhammad Nazim ap- 
parently does not remember how many 
dinars were to be paid ; and Nur Mu- 
hammad differs as to tho number of ash- 
rafis and dinars from the plaintiff and 
Muhammad Azam ; but we agree that the 
discrepancies on this point are immaterial 
and we are not prepared to follow the 
lower Court in rejecting the evidence be- 
cause it shows the mehar or dower ta 
have been fixed at an absurdly high 
figure : it is by no means uncommon for 
the dower of a Muhammadan wife to be 
fixed at a figure which is out of all pro- 
portion to the husband's means Nor can 
we accept the evidence of Dulekhan (D. 
W 1) as sufficient to rebut that of the- 
plaintiff’s witnesses. It is on his evi- 
dence that the lower Court has found 
that the dower was settled at Rs. 5,000„ 
10 ashrafis and 2 dinars, and that it waa 
not settled whether it was to be prompt 
or deferred. It is true that he is a step- 
brother of the plaintiff ; but on his own 
evidence he was only 14 years of age 
when the plaintiff was married to defen- 
dant 1 and his knowledge as to the dower 
may well be doubted. It cannot be as- 
sumed that his evidence is true because 
it is against the interest of a near rela- 
tive . as has been pointed out on behalf 
of the plaintiff, he appears to be at odds 
with his sister over her claim to a share 
in their father's property. 

We are prepared, then, to accept the 
evidence that the dower was fixed at Rs. 
50,000, 100 ashrafis and 50 dinars. We 
are also prepared to accept the evidence 
of the plaintiff’s witnesses that it was 
agreed that the dower was to be prompt ; 
and it is unnecessary for us to examine 
the question, whether, in the event of 
there being no stipulation as to the nature 
of the dower, as the lower Court finds, 
the whole of it must be regarded as 
prompt From one point of view the 
question, whether the dower was to be 
prompt or deferred, is of minor import- 
ance, as there is the authority of Suha 
Bibi V. Balgobind Das (l) for holding! 
that satisfaction of a deferred dower-debtj 
can be a valid consideration for a transfer 
between the husband and the wife. 

The finding, however, that ostensibly 
there was valid consideration for the 
“(iy [1886] 8 All. 170=(1086) A.W.N. 51. 
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transfer of the property in suit from 
Bilankhan to Eulsaiubi does not, how- 
ever, ooQolude the case. We have been 
referred to Bajcu Seth Gokuldas v. Mt. 
Jankee (2), Narayan Ganesh v. Bhioraj 
(3) and Ohunsham Das v.Umapershad (4) 
for the proposition that, in a suit insti- 
tuted under 0. 21, B. 63, the onus of 
establishing that the transaction on which 
the suit is based was entered into in good 
faith lies on the plaintiff. It has been 
urged on behalf of the plaintiff that those 
decisions do not refer to cases under the 
Mahomedan Law, but there is no force in 
that contention, as they are of general 
application. 

The question, then, is whether the 
plaintiff has proved good faith and for 
this she has relied almost entirely upon 
the arbitration proceedings and the^award 
therein given. It has been urged in this 
connexion that there is no reason to sus- 
pect that the award was, as the lower 
Court has held, not obtained bona hde , 
and reference has been made to the status 
of the arbitrators and the umpire. There 
is, however, no question of the bona hdes 
of these gentlemen ; they dealt with the 
case as it was put before them by the 
plaintiff' and her husband. As far as the 
matter appeared to them, there was a real 
dispute to decide and there were admis- 
sions by the parties and evidence to sup- 
port the conclusion that was eventually 
arrived at The question is whether the 
representation of the case to them was 
bona fide and correct. (The judgment 
then discussed evidence and proceeded ) 
We hold, then, that the transfer to Kul- 
sambi by Bilankhan was through collu- 
sive arbitration proceedings, which were 
not justified by the existence of any dis- 
pute and in which the award was obtained 
by misrepresentation and concealment of 
material facts, that there was no real 
consideration for the transfer, that it has 
not been given effect to in the matter 
of possession and, in fine, that the trans- 
fer was not bona fide but fictitious. 

This concludes the appeal, but there is 
one argument putjorward on behalf of 
Kulsambi to which reference must be 
made. The argument is that a Muham- 
madan wife is a prior creditor in respect 
of her dower and has a lien on her hus- 
band's property. It is based on the un- 

(2) [1896] 9 0.P.L.B. 142. 

(3) [1906] 2 N.L.R. 87. 

(4) A.l.B. 1919 P.G. 6=^5 N.L Jl. 66. 


doubted fact of a widow's lien on her bus- 
band's estate which entitles her to retain 
possession of any property of his of which 
she has obtained possession lawfully and 
without force or fraud. As to 'this argu- 
ment it is only necessary to say that 
Kulsambi is not a widow and also that 
she has not been proved to be in posses- 
sion. 

The result is that the appeal fails and 
is dismissed with.costs. 

M R./r.k. Appeal dismissed. 
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Mohiqddin, a. j C 

Kampta Prasad — Defendant — Appel- 
lant. 

V. 

Eamsaransingh — Plaintiff — Eespon- 
dent. 

Second Appeal No 206 of 1928, Deci- 
ded on 3lBt January 1929, against decree 
of Addl. Dist Judge, Bilaspur, D/- 16th 
December 1927 in Civil Appeal No. 13& 
of 1927 

(a) Landlord and Tenant — Non-payment 
of rent for long period doei not raiie irre- 
buttable presumption of rent-free grant, 

Non-paymenb of rent for a long period will 
nob raise an irrobubbablo presumpbion bhab bho 
beuanb hold bhe plobs under a renb-free granb. 

[P 123 C 2] 

(b) Landlord and Tenant — Landlord not 
claiming rent from tenant for number of 
yean does not entitle tenant to refuse rent — 
Evidence Act, S. 115. 

A benanb cannob refuse bo pay the renb, be- 
cause bhe landlord for a number of years made- 
no claim for rent for the land occupied by the 
tenant. [P 124 G 1] 

G. B. Deo — for Appellant. 

Judgment. — The respondent’s claim) 
for compensation for the use and occupa- 
tion of the four sites in the possession of 
the appellant has been decreed by Sub- 
Judge, Janjgir, and the decree has been 
upheld by the Additional District Judge,. 
Bilaspur, on 16th December 1927. 

The respondent had based his claim 
for compensation for use and occupation,, 
in case it was found that there was no 
agreement to pay rent Nothing was 
stated why the respondent could not 
claim rent, though he failed to prove the 
agreement. Non-payment of rent for a 
long period will not raise 

" an irrebubfcable presumpbion bhab bhe appol- 
lanb held bhe plobs under a renb-freo granb. " 

The appellant as a matter of fact never 
alleged any such grant. The sites over 



1929 


124 Nagpur Ibrahim Khan v. Nagoji (Subhedar, A. J. G.) 


whioh houses stand are in the abadi of 
the village Champa of which village the 
respondent is the zamindar. He is en- 
titled to charge rent for the abadi sites, 
and the appellant cannot refuse to pay 
the rent, because the respondent for a 
number of years made no claim for rent 
for the land occupied by the appellant. 
No question of estoppel arises in this 
case and the claim cannot be time barred. 

The respondent has adduced evidence 
to show that four annas per cubit mea- 
sured along the road is the rent charged 
for abadi site in Champa. The appel- 
lant has not adduced any evidence on the 
point. The amount claimed is not ex- 
'Cessive The appeal therefore fails and 
is dismissed under 0 41, E 11, Sch. 1, 
Civil P. C 

.S N./r K Appeal dismissed. 
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Subuedau, a J. C. 

Ibrahim Khan — Plaintiff — ■ Appel- 
lant. 

V. 

Nagoji and others — Defendants — Res- 
pondents. 

Second Appeal No. 154-B of 1927, 
Decided on 27th February 1929, from 
•decree of Dist. Judge, Akola, D/ 10th 
February 1927, in Civil Appeal No. 62 
of 1926. 

(■) Limitation Act, Art. 120 — Dafendant 
oiierting hoitile title ai permanent tenant 
'ior more than lix years — Defendants’ title 
rrecognised by revenue authorities — Plain- 
tiff bringing a declaratory suit to declare 
•defendant as annual tenant— Suit is time 
barred. 

Where a defendant asserted a hostile title 
.as a permanent tenant against the plaintiff 
SIX years ago and the same was substantiated 
by the orders of the revenue authorities, the 
plaintiff’s suit for declaration that defendant 
was only an annual tenant and not owner as 
alleged to have been asserted by him is 
.governed by Art, 120 and as such is barred be- 
ing brought more than six years from revenue 
<3ourt’s ordor : 31 AIL 9, Foil, [P 125 0 1] 

(b) Limitation — Question to be decided 
mot inferentially but from facts established. 

The questions of limitation cannot be deoi- 
■ded inferentially. It is on the facts actually 
found and not merely upon those alleged in 
ithe plaint that limitation has to be computed. 

[P 125 0 1] 

W. B. Pendharkar — for Appellant. 

M. B. Bohde — for Respondents 
Judgment. — The plaint in the present 
•case out of whioh this second appeal 
^arises was filed on 11th November 1926 


in the Court of Subordinate Judge, 1st 
Class, Basim. It is of the briefest kind 
imaginable and states that the field in . 
dispute is the anoestral property of the 
plaintiff, that he is the present oerti- 
fioate-holder thereof, that the defendants 
who are in possession of the field are 
only annual tenants and that because 
they asserted their title as owners some 
months ago it became necessary for 
the plaintiff to file the present suit for 
a declaration that the defendants were 
not the owners but mere annual tenants 
of the field in dispute. 

The defendants resisted the claim on 
the ground that the field had been in 
possession of their family since over 
100 years and long before the Govern- 
ment made a grant of it to the plaintiff’s 
family, and that they had acquired 
rights of permanent tenants in the field. 
They further stated that at the Becord- 
of-Eights enquiry in 1914 and later on in 
1919 the revenue authorities had reject- 
ed the plaintiff’s contention and had re- 
cognized their status as that of perma- 
nent tenants, and had referred the plain- 
tiff, if he was aggrieved, to have the 
question of title settled by the civfl 
Courts It was, therefore, contended 
that since a hostile title was asserted 
by them as far back as the years 1914 
and 1919 and not months ago, as al- 
leged by the plaintiff in the plaint, the 
present suit for declaration was barred by 
time 

On the strength uf Exs. D-1 and D-2, 
which contain the orders of the revenue 
authorities dated 6th March 1914 and 
29th June 1919 respectively, it is clear 
that on both the occasions the plaintiff 
wanted the defendants to be recorded as 
mere annual tenants but he was not only 
unsuccessful but was distinctly ordered 
by the revenue authorities to file civil 
suits to have the status of the defendants 
determined. In these orders the defen- 
dants were adjudged to be wahiwatdars 
and permanent tenants. 

Both the Courts below have held on the 
facts above stated, that the present suit 
was governed by Art. 120 , Limitation 
Schedule and was barred, having admit- 
tedly been filed more than six years 
after the passing of the last order of the 
revenue authorities dated 29th June 
1919. 

The plaintiff has oome up in seoond 
appeal on the following grounds ' 
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"1 The lowei appellate Oourt erred in 
holding that plalntifi’a suit waa barred by 
^ limitation and that Art. 120, Lim. Aot, applied 
to the faota of the present oaae. 

2 That on the faota as alleged in the plaint 
the suit waa clearly within time. 

8 That farther atatementa should have been 
taken and parties should have been pro- 
perly azamined. ” 

It is contended that on tha facts al- 
leged in the plaint the suit was within 
time. But it is on the faota actually 
found add not merely upon those alleged 
in the plaint that limitation has to be 
computed. As I have said above, on 
both the occasions in 1914 aud 1919 when 
the question of defendants’ status arose 
they unequivocally asserted the right 
of permanent tenants to the plaintiff’s 
knowledge and in spite of an adverse 
decision against him by the revenue 
authorities and clear directions by them 
to have the question determined by civil 
Courts, the plaintiff slept over the 
matter and brought the present suit on 
the allegations which are undoubted- 
ly false. 

It is also argued that if the plaintiff 
had sued for possession his claim would 
have been governed by the 12 years 
rule under Art. 144 of the Limitation 
Schedule and if that is so it is not just 
that the present suit for a mere declara- 
tion should be barred under the six years 
rule of Art 120 ibid. But questions of 
limitation cannot be decided inferential- 
ly. They have to be determined by 
bringing facts admitted or established 
within the four corners of a particular 
article of the Limitation Schedule. All 
declaratory suits come under Art. 120 
because there is no specific article in the 
Schedule for such suits. The present 
case is like the case of Akbar Khan v. 
Turaban (l) wherein a Bench of the 
Allahabad High Court has held that the 
suit was governed by Art. 120, Limita- 
tion Schedule 

The 3rd ground of appeal has no force. 
It is not pointed out in what way the 
headings have been defective, and what 
further examination of the parties was 
necessary which would have brought the 
present claim within limitation. 

The second appeal fails and is dismis- 
sed with costs. 

D.S./b.K. Appeal dismissed. 


(1) [1909] 81 All. 9=1 1. 0. 657=5 A. L. J. 
687. 


A. I. R. 1929 Nagpur 125 

Mohiuddin, a. j. G. 

Undria Dhiwar — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 289 of 1928',. 
Decided on 31st January 1929, against 
finding and sentence passed by Sess.. 
Judge, Bhandara, on 9th November 1928^ 

Penal Code, S. 302— Two perioni, beiring^ 
dangeroui initrumenti, aiiauUing deceaaecF 
— Blowa aimed only at head — Two fatal in- 
juriei cauaed— Injuriei being luch aa could* 
not be cauied with aame weapon — Each waa. 
reaponaible for one injury and ao both were 
guilty under S. 302. 

Where two aBsailanta, bearing dangoroua 
instruments, assaulted the deoeased, and all 
the blows were aimed at the head, with the^ 
result that two fatal injuries were caused, and 
these injuries were such as could not be* 
caused with one and the same instrument. 

Held . that each of the two assailants was. 
responsible for one of the fatal injuries and, 
therefore, both were guilty under S. 302 : 46- 
All. lOJ, 29 All. 282; 86 Cal. 659, Dist. 

[P 127 0 11 

S. W, Fulay^tor Appellant 

O P. Dick — for the Crown. 

Judgment. — The appellants Undria. 
and Mahangia have been convicted under 
S. 302, I. P. G., for committing the mur- 
der of Kishorilal on 13th September 1928,. 
aud have been sentenced to transporta- 
tion for life by the Sessions Judge, Bhan- 
dara. This judgment will govern both- 
the appeals. 

The facts of the case have been stated* 
at length in the judgment of the learnedi 
Sessions Judge and, therefore, need not> 
be repeated in this judgment. The appel^ 
lants did not make any statements in the^ 
Court of the Committing Magistrate,, 
and were not prepared to make statements^ 
pn7th November 1928, in the Court of 
Sessions Judge, and made statements odi 
8th November 1928. Undria stated that 
he was working near the tree, on which 
the deceased was sitting and that the- 
deoeased did not permit the men who* 
were working there to go home to take 
their meals and, therefore, they became 
angry and attacked tbe deceased. He- 
ad oiitted that he was not on bad terms 
with any of the prosecution witnesses 
and suggested that they mentioned his 
name because he was there. Mahangia 
stated that the deceased did not allow 
the men to go home and beat some of 
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^liem with a branch of the tamarind tree, 
^that the deceased went to the place where 
he and Undria were working and abasing 
them, asked them to carry on the work, 
'that the deceased fell down as his shoe 
gob entangled in the branches of the tree 
and the people assaulted and beat the 
deceassd at the instigation of Kara and 
•Kushan. He suggested that perhaps 
ICodya, Jairam and Jhingrya had killed 
Kishoriial, but could not assign any 
reason why the prosecution witnesses 
named him as the assailant and admitted 
that thers was no enmity between him 
and the prosecution witnesses The ap- 
pellants thus admit their presence at the 
place where Kishoriial was assaulted, 
they give different versions of the marpit, 
and cannot give any satisfactory explana- 
tion as to why the prosecution witnesses, 
II in number, who witnessed the assiult, 
implicate them as the assailants. 

The offence took place at Tidgaon at 
about noon and Arjunia the Kobwar who 
had witnessed the assault, reported at 
Arjuni at 12 30 p m., that Undria and 
Mahangia had assaulted Kishoriial with 
•shovels. The distance between Tadgion 
and Arjuni is one mile It is impossible 
to believe thab Arjunia would have men- 
tioned the names of the appellants if they 
had not assaulted Kishoriial. 

The deceased had two cuts and two 
incised wounds on the head and these 
have been shown in the diagram sent 
^ith the post-mortem report. Assistant 
Medical Officer Ramchandra (P W 2L) 
opined that injury 1 must have been 
•caused by a weapon like kudali and ' in- 
jury 2 by a phaoda or other instrument 
which would create a broad mark and in- 
juries 3 and 4 by a phaoda, and that 
injuries 1 and 2 had entered the brain 
substance and were dangerous to life. On 
seeing Arts. G and D, he stated that 
injury 1 could not be caused by Arts C 
and D, that injury 2 could be caused by 
either of the instruments, and that in- 
juries 3 and 4 could be caused by Art D 
-and only by Art C In view of the above 
evidence, the learned pleader for the ap- 
pellant Undria argued thab Undria could 
not be held responsible for injury 1, as 
it could not be caused by the kudali 
Art C, which was said to be in his hand 
at the time of the assault. This kudali 
Art. C was seized by the police on 19th 
September 1928, ihat is, six days after 
lihe murder There is no doubt as pointed 


out by the learned Sessions Judge in 
para. 8 of his judgment, that Undria had 
a kudali in his hand on 13th September 
1928 and it is likely that the kudali 
Art. C which was seized six days after 
the murder, is not the kudali which 
Undria had at the time of the assault. 

A number of persons were working 
there at that time and most of them had 
either phaodas or kudalis and it is, 
therefore, likely th-at the witnesses maide 
a mistake about the particular instru- 
ments which either of the appellants had 
at that time. The Kotwar reported that 
both had phaodas, and it is possible that 
he may have made a mistake about the 
particular instrument which either of the 
appellants had It is clear from the 
medical evidence that injuries 1 and 2 
were inflicted by different instruments, 
and, therefore, it necessarily follows that 
these two injuries were not caused by 
one and the same person, and were caused 
by both the appellants. 

The learned pleader for the appellant 
Undria stated that there was no evidence 
on record to show that Undria and 
Budhia wore related Arjunia (P. W. 2) 
and Paikya (P. \V 3) stated that Undria 
was a cousin of Budhia. It was next 
argued that S. 31, I P. C.- was not ap- 
plicable to the case. The simultaneous 
attack shows that the criminal act was 
done in furtherance of the common inten- 
tion. The learned pleader cited Oouri- 
dar Namasudra v. Emperor (l). Emperor 
V. Bhola Singh (2) and Emperor v Chan- 
dan Singh (3), in support of the conten- 
tion that the offence committed by the 
appellant was one under S. 325, I. P, 0., 
and not under S. 302, I. P C In 
Emperor v Chandan Singh (3) three 
persons attacked a fourth with lathis and 
there was no evidence to show which of 
them struck the blow which fractured 
the skull of the deceased. In Emperor 
V. Bhola Singh (2) the facts were simi- 
lar, and in Gouridas Namasudra v. 
Emperor (l), several accused persons 
struck the deceased several blows with 
lathis, one of which only was fatal and 
it was not found who struck the fatal 
blow. None of these cases, therefore, 
are of any help in this case In this cas e 

(1) [1900J 36 Oal. G59=2 I. C. 8il=13 C. W. 

N. 680. 

(2) [1907] 29 All. 282=4 A.L.J. 207=(1907) 

A.W. N. 51. 

(3) [1918] 40 All. 123=43 I. 0. 438=16 A. L. 

J. 11. 
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bhe instrumetitis used were dangerous 
insbruments, and all the blows were 
aimed ab bhe head, wibh the resulb bhab 
bwo fabal injuries were caused and these 
injuries were not caused by one and the 
same weapon. As they were only two 
assailants, each of them is responsible for 
one of the fatal injuries and, therefore, 
both are guilty under S. 302, I. F. G. 

The same points were urged on behalf 
of the otl^r appellant Mahangia, and it 
was argued j on the basis of the state- 
ment, said to have been made by Faikya 
to the effect that Dhimar had killed the 
master, mentioned in the ffrst informa- 
tion report, that the appellant Undria 
only had assaulted Eishorilal and not 
Mahangia. In the same report it was 
also mentioned that Arjunia saw Undria 
und Mahangia both striking Kishorilal 
with shovels. The point has no force. 
The evidence of eyewitnesses had esta- 
blished beyond doubt the fact that the 
two appellants assaulted Kishorilal with 
Articles like G and D, and caused two 
fatal injuries, which resulted in bis 
death. The conviction of the appellants 
under S. 302, I. P 0., is correct. The 
appeal is, therefore, dismissed 

S.N./r.K. Appeal dismissed 
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Macnair, a. j. G. 

Kamtahai — Defendant — Appellant. 

V 

U mabai — Plaintiff — Respondent. 

First Appeal No. Ill of 1927, Decided 
on 29th January 1929, against decree 
of 2ad Sub-Judge, 1st Class, Raipur, 
D/- 30bh July 1927 in Civil Suit No. 751 
of 1926. 

(a) Evidence Act, S. 114 — Scope. 

Where a wife, allegiag tha.!: her husband is 
dead, fails bo produce such evidence as she 
ought to know a presumption arises against 
her. [P 127 C 2] 

(b) Evidence Act, S. 108 — Wife leaving 
her husband and being in another’s keeping 
is not one who would naturally hear from 
liim if he were alive. 

A wife, who left her husband and is in the 
keeping of another, is not one of the persons 
who would naturally hear fiom him if he 
were alive. [P 127 C 2] 

4(c) Hindu Law — Maintenance — Con- 
cubines are entitled to maintenance even 
though cenneaion is adulterous. 

A oonoubine is entitled to maintenance 
from the estate of the paramour even though 
the connexion with him is an adulterous one 
26 Bom. 163; A, I, R. 1926 P. C. 73, ReL on.. 


A. I. R, 1921 Bom. 311, not Apprr, A. I. R. 
1923 Bom. 130, Ref. [P 128 C 1] 

(d) Hindu Law—Maintenance. 

The existence of debts diminishes the estate 
out of which the maintenance is to be paid, 

[P 128 C 1] 

8. W. A. Itizvi — for Appellanf 

D. W. Ghoudhry — for Respondent 

Judgment — The findings of the first 
Court which I have to consider are. 
That the first husband of Mb. Umabai 
is not proved to have been alive during 
the time of Umabai'a connexion with 
Dayalgir; Umabai, then, as a permanent 
concubine is entitle! to maintenance out 
of the estate of the deceased Dayalgir; 
and Rs. 25 per mensem is the proper 
amount of such maintenance. 

It is first urged that it was for the 
plaintiff to prove that her husband is 
dead and that she has failed bo give such 
proof. The plaintiff appears to have 
suppressed evidence She admits that her 
mother is alive, and that Maurakhan, 
her near male relation is also alive She 
states that Manrakhan had told her that 
she was married to a Rajput and that 
she never questioned her mother on the 
point. Clearly it was the plaintiff’s 
duty to find out from her mother and 
Manrakhan, the name of her first hus- 
band and to make a definite statement 
that he was dead or had disappeared. As 
she had not produced this evidence, a, 
presumption arises against her. Again 
S. 107, Evidence Act, is very clear. 
Umabai gave her age in the plaint as 35 
and it appears that her husband was 
alive 30 years ago The burden of proof 
that he was dead, therefore, rested upon 
her S. 108, Evidence Act, has no ap- 
plication as a wife, who left her husband! 
and is in the keeping of another, is not! 
one of the persons who would aaturallyj 
hear from him if he were alive. 1 doj 
not follow the reasons for disbelieving 
the evidence of the defendant, but even 
if the evidence of the defendant is un- 
worthy of belief and the plaintiff’s hus- 
band is not Manna Singh, it was for the 
plaintiff to show that ' her husband, who- 
ever he may be, is now dead She has 
failed to do so and it must be presumed 
that her husband is still alive. 

The lower Court was of opinion that 
Ninless her husband was dead the plain- 
tiff was not entitled to maintenance. 
Counsel on both sides consider that tha 
right of the plaintiff to maintenance as a 
conoubine of a deceased Hindu does not 
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differ on this point from the right of a 
ooDonbine in Bombay, The law in 
Bombay does not appear to be settled. 
In Anandilal Bhagchand v. Ghandrabai 
(l), Shah, Ag. C. J., and Crump, J , held 
that a kept mistress whose husband was 
alive was not entitled to maintenance on 
the death of her paramour: but these 
Judges in Monghibai v. Nagubai{2) had 
decided another question regarding the 
right of a concubiae to maintenance and 
this decision was not approved by their 
Lordships of the Privy Council: Nagubai 
V. Monghibai (3) Although their Lord- 
ships of the Privy Council had not to 
(^eal with the question which I am con- 
sidering, they expressed approval of the 
case Ningareddi v. Lakshmawa (4) 
where it was held that even if the con- 
nexion was adulterous, the estate of the 
paramour might be liable for her main- 
tenance 

In Mayne’s Hindu Law, 9th edn., 
para 450, it is stated that concubines 
are entitled to maintenance even though 
the connexion with them is an adulterous 
one I respectfully think the reasons 
given by Shah, Ag. C. J., and 
Crump, J., that a concubine is entitled 
to maintenance from her husband that 
she cannot live a chaste life when her 
husband is alive at the time of her para- 
mour's death are not entirely satisfac- 
tory. In my opinion, then, Mt. Umabai 
is entitled to maintenance although her 
husband is alive I add'that the main- 
tenance in the circumstance should be on 
a less generous scale than would be 
awarded to a widow. 

It is next urged that the maintenance 
awarded is excessive The learned trial 
Judge has stated that a permanent con- 
cubine should not receive more than the 
bare maintenance which would be award- 
ed to unchaste widow reverted to chas- 
tity. The estate of the paramour is en- 
cumbered with considerable debts and the 
learned Judge is clearly wrong in stating 
that this fact does not affect the claim 
for maintenance. ^The existence of debts 
diminishes the estate out of which the 
maintenance was to be paid. It seems 
very probable that the liability to pay 
Bs. 300 per year in cash would be a very 
heavy burden on the encumbered estate. 

(i) A. 1. H. Bom. 311=18 Bom. 308. 

(a) A. 1. R. 1928 Bom. 130=17 Bom. 401. 

(3) A. I. B. 1926 P. 0. 73=60 Bom. 604=53 
I. A. 168 (P.O.). 

(4) [1909] 26 Bom. 168=3 Bom. L. B. 647. 


In cross-objection the respondent haB 
stated that the appellant has lost pos- 
session of one village and has effected a., 
second mortgage on the other. I am of 
opinion that Bs. 10 per mensem will 
provide for the bare maintenance of tha 
respondent in a village in Baipur District- 
and will cast a fairly heavy burden oil 
the estate. It would be well in such 
cases if provision for maintenance was 
made by allotment of some fields, but tha 
parties cannot agree to such an allot- 
ment. The decree of the first Court will 
bo varied accordingly The direction, 
that the maintenance should be a charge 
on the two villages Khaira and Kokada 
will remain as no more satisfactory 
charge is possible. Costs of the first 
Court will be borne in proportion to suc- 
cess and failure and the costs of this 
appeal will be borne as incurred. Costs 
of the cross-objection with regard to- 
which there was little argument will also 
be borne as incurred 

S.N /r.K. Decree varied. 
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Mohiuddin, A J. C. 

Oopal Balkrishna — Plaintiff — Appel- 
lant. 

v. 

Amrit Waman — Defendant — Respon- 
dent. 

Second Appeal No. 354-B of 1927^ 
Decided on 31st January 1929, against 
decree of Dist. Judge Akola, D/- 27th 
September 1927 in Civil Appeal No. 124 
of 1927 

Limitation Act, Art. 11 — Scope. 

Art. 11 applies also to claims in execution 
in respect of property attached before judg- 
ment: A. I. R. 1921 Mad. 163, Foil. [P 12b 0 2} 

W. R, Puranik—iov Appellant. 

Judgment. — The learned advocate for 
the appellant argued that as the claim 
related to property attached before 
judgment, Art- 11, Lim. Act, did not 
apply, and Art- 120 applied. A Fall 
Bench of Madras High Court decided in 
Arunachlam Chetty v. Periasami 
Servai (1), that Art. 11 applies also to 
claims in execution in respect of pro- 
perty attached before judgment. The 
suit was rightly dismissed as barred 
by time. The appeal is dismissed under 
O. 41. R. 11. Civil P. C. 

S.N. /r.K. Appeal dismissed. 


(1) A. I. B. 1921 [.Mad. 163=44 Mad. 902. 
(F.B.). 
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Maonair, Offo. J. G. 

^arhadi — Defendant — Appellant. 

V. 

Ohhoti — Plaintiff — Bespondent. 

Second Appeal No. 697 of 1927, Decided 
on 22nd February 1929, against decree of 
Diet. J., Ghhindwara, D/- 19th October 
1927 in Civil Appeal No. 90 of 1927. 

(a) C. P. Tenancy Act (1920), Sch. 2, 
Art. IHPOwner wrongfully obtaining poiiea- 
■ion through Revenue Officer, but lubte- 
quenlly diipoiaeaied — Suit within two years 
of diipotieaaion is maintainable. 

If rightful owner obtains poasesaion though 
wrongfully through a Revenue Officer and is 
Bubaequently diaposaesaed, a suit brought with- 
in two years from such diaposaeBsion is not 
barred. 11 IT. B. 49; 6 Bom. 389; 29 Bom, 733; 
28 Mad. 338 Dist. [P 129 0 2] 

(b) Guardian and Ward — Minor — Gond — 
Mother is preferential guardian to grand- 
mother — Hindu Law — Gond. 

In abssnoG of any evidence as regards the law 
which the Gonds follow a mother of a minor 
la a preferential guardian to a grandmother. 

(c) Minor — Alienation not for furthering 
minor's intereat— Minor's rights are not 
affected. 

An alienation of a minor's property by the 
guardian not effected with a view to further 
the interesba of the minor cannot take away 
the minor’a rights. [P 129 0 2] 

A. V. Wazalwar and V. B. Dhok — for 
Appellant. 

S, 0, Dutt Ghowdhry — for Bespondent. 

Judgment. — The father of Mt. Chhoti, 
B Gond, was the ocoupanoy tenant of the 
fields in suit. He died about 1918. In 
the jamabandis for the subsequent years 
Mt. Chhoti was shown as tenant through 
her guardian Anupi. In 1923 Mt. Patoli, 
the mother of Mt. Chhoti, executed as 
guardian of Mt. Ohhoti a surrender of 
the fields. The defendant malguzar ob- 
tained pessession, hut prooeediuga were 
taken under S. 100, C. P. Tenancy Act, in 
the Bevenue Courbs, The Tahsildar re- 
instated Mt. Chhoti and his decision was 
upheld in first appeal but was reversed 
on second appeal and Mt. Chhoti again 
lost possession on Slst July 1924. The 
suit was filed on 19bh February 1926 and 
the mam defence was that it was barred by 
time as it was filed more than two years 
from the date of the dispossession follow- 
ing the execution of the surrender deed. 
The suit succeeded in the lower Courts. 

It is urged before me that, as the plain- 
tiff regained possession under an errone- 
ous order, her subsequent suit to recover 
possession had to be filed within two years 
of the date of the original dispossession. 
1929 N/17 A 18 


The deoisioDB in Motee Singh v. Bajah 
Leelanund Singh (1). Say ad Nasrudin 
V. Venkatesh Prabhu (2), Dagdu v. Ealu 
(3) and Narayanan Chetty v. Kannammi 
Aohi (4) are cited in support of this 
contention. It is doubtful whether these 
decisions are correct. In Bustomji’s Law 
of Limitation (4th Edn. p. 777) the oppo- 
site view is held. But it is sufficient 
for the purpose of this ease to say that 
these rulings refer to cases where a plain- 
tiff regains poBsession under an erroneous 
order in a decree of the civil Court. It 
is now settled law that, if the rightful 
owner obtains possession by a wrongful 
entry and is again dispossess^, the limi- 
tation for a suit brought by him runs 
from the later dispossession. In my 
opinion, it is impossible to distinguish a 
case where possession is wrongfully ob- 
tained with the assistance of a Bevenue 
Offioer from a ease where possession is 
obtained by a wrongful entry. I hold, 
therefore, that the suit was within time 

It is next urged that Mt. Patoli was a 
tenant at the time of the surrender ; 
there is a finding based on good evidence 
that the malguzar accepted Mt. Chhoti 
as tenant and this ground cannot be urged 
in second appeal. 

It is next urged that Mt. Patoli’s sur- 
render put an end to the tenancy even if 
no consideration passed. The lower ap' 
pellate Court has held that, in the ab- 
sence of evidence regarding the law which 
the Gonds follow, it must be held that 
Mt. Chhoti’s grandmother, who acted as 
her guardian, was her legal guardian. 1 
disagree with this finding : in the ab- 
sence of evidence it can be presumed thal 
according to that law the mother is e 
preferential guardian to the grandmother 
although the grandmother was acting at 
guardian. Mt. Patoli’s surrender, how 
ever, purported to be made for a coosi 
deration of Bs. 600 and it has been helc 
that this consideration has not beer 
proved to have passed. The transactioi 
was not effected with a view to furthe: 
the interests of the minor and cannot taki 
away the rights of the minor. Thii 
ground, therefore, fails. 

The appeal therefore fails and is dis- 
missed, Costa on appellant. 

M.R./r.K, Appeal dismissed. 

(1) 11 W. R. 41=a2 B. L. R. 173. 

(9) [1880] 5 Bom. 882. 

(8) [1898] 39 Bom. 798. 

(4) [1905] 28 Mad. 988. 
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Staples, A. J.^0. 

Tukaram — Piaintiff^Appellaat. 

V. 

Sakharamsa and another — Defendanba 
— Respoadeaba. 

Second Appeal No. 390- B of 1925, De- 
cided on 2l8t January 1929, againab de- 
cree of Addl Diet. Judge, Buldana, D/- 
lUh Augusb 1925 in Appeal No. 18 of 
1925. 

afic (a) Civil P. C., O. 21, R. 63 — Failure to 
iiiue notice ii irregularity within Civil P. 
C., O. 21, R. 90. 

Failure bo issue notioo under O. 91, B. GC, is 
an irregularity in publishing tha sale within 
the meaning of 0. 21, R. 90. A. /. R. 1923 Lah, 
692, Foil. [P 131 0 1] 

(b) Civil P. C., S. 47^Applicatioii to 
■et aside sale made under R. 90, O: 21 
dismissed — Suit to cancel sale on ground of 
fraud in conducting it does not lie. 

Where application to set aside sale is made 
under 0. 21, R. 90, and is dismissed, no suit for 
oanoellation of the sale can lie on an allega- 
tion of fraud and irregularity in the publioa- 
tion or oonduot of auotion sale : 4. I. R. 1921 
Mad. 121; A. I. R. 1923 592, Rel. on, A I. 

R. 1925 P. C. 146; A. I. R. 1924 Mad. 431; 1 N. 
L. J. 184, ; 10 Cal. 683; 33 Bom. 698; 26 AlU 
101 and 28 All. 681, D%st. [P 131 0 2J 

S. A. Ohadgay — for Appellanb. 

W. B Pendharkar — for Reapoudents 

Judgment. — The appellanb had a de- 
cree against him and in execution of that 
decree his property was attached and 
sold. He made an application under 

O. 21, B. 90, Civil P. G., that the sale 
should be set aside, but that applioatiou 
was dismissed. Instead of appealing 
against the order dismissing the applioa- 
tion the appellant filed a suit against 
the auction-purchaser and the decree- 
holder for cancellation of the sale and for 
a declaration of his title. The suit was 
ostensibly under S. 47, Civil F. 0. The 
trial Court held that no suit would 
lie and that finding has been upheld by 
the Additional District Judge on appeal. 
The appellant now prefers this second 
appeal. The only question to be decided 
is whether this decision of the Courts be- 
low that no suit lay under O. 47, Civil 

P. 0., is correct. 

The trial Court has followed the rul- 
ing in Jaggan Nath v. Baud (1), and that 
ruling is on all fours with the present 
case except that in the Lahore ease do 
suit was filed aud the judgment-debtor 
only attempted to prefer a second ap peal 

(Ij A. 1, B, 1923 Lah. 692^4 Lah. 248. 


which was held to be iaadmiasible under 
8. 104, Bub-S. (2), Civil P. 0. la appeal 
it is DOW contended that the suit wad 
nob barred under O. 21, B. 92, sub-B. (3), 
that no application under 0, 21, B. 90, 
was necessary and that the suit was main- 
tainable under S. 47 of the Code. Beli- 
anoe was placed upon the rulings iu 
Bhagwan Das v. Suraj Prasad (2) and 
Rajagopala Ayijar v. Bamanujachariar 
(3), whilst reference was also made to 
the case reported in Qodhaji Bao v. 
Dnyanoha (4). 1 am of opinion, how- 

ever, that none of these cases will really 
sappr)rb the appellant The learned coun- 
sel for the appellant has referred to 
p. 225 {of 47 All.) of the Allahabad ruling 
where there is a discussion with regard 
to the Br. 89, 90 and 91, O. 21, and the 
provisions of O 21, B. 92, sub-B. (3). I 
find, however, that it was held in the 
Allahabad case that the fraud alleged 
was not merely a fraud in publishing or 
oonduobing the sale bub a definite conspi- 
racy also was alleged. I would quote the 
following passage: 

"Hula 90 appliaa to the oasa whaca there 
has baan material irragiilaritiy or fraud in 
publishing or conducting a sale. It is true 
that tho plaintiff allegod in the plaint that 
owing to fraud be was kept in ignorance of 
the proceedings ending in the sale, bub that 
IB only a minor part of his case. Ha does not 
seek to have the sale sab aaida on bha ground 
of material irregularity or fraud in publishing 
or conducting the sale. The plaintiff's case 
lias already been sbated It may bo roiberatad 
in brief. His case is that there was a con- 
spiracy by which the plaintiff was to be de- 
prived of the property which he had properly 
purchased on payment." 

It is clear, then, that there was a de- 
finite allegation of fraud outside the ac- 
tual publication and conduct of the sale. 
Similarly in the case in Godhaji Bao v. 
Dnyanoba (4) there was a definite allega- 
tion of fraud and collusion apart from the 
actual publicjbtioa and conduct of tho 
sale. It may be noted that in this 
case no question of the applicability of 
O. 21, B 90, was considered, and the only 
question considered was whether 0. 21, 
B. 92 applied; with some hesitation Pri- 
deaux, A. J. 0., held that it did not ap- 
ply and that the suit was not barred 
under 0. 21, B. 92, aub-B. (3), following 
the ruling in Mohamad Najihulla v 

(2) A. 1. B. 1925 P. 0. 146=47 All. 917. 

(8) A. I. B. 1924 Mad. 491=47 Mud. 988 

^ (P.B.). 

(4) [1917] 1 N. L. J. 184. 
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Jainarain{^): The oase ia Bajagopala 
Ayyar v. Bamanujachariar (3) ooasiders 
the question of notice under O. 2L, B. 22, 
sub-B. (2), and is not therefore, I think, 
applioable to the present case. 

In the present case the only fraud al- 
leged is that no notioe was served upon 
the judgment-debtor under O. 2L, B. 66, 
and that the judgment-debtor was kept 
in ignorance of the sale. Apart from this 
fact, though the Court exeouting the de- 
cree fas held that the judgment-debtor 
was served with a notioe under O. 21, 
B. 66, I would hold on the authority of the 
ruling in Jaggan Nath v. Baud (1) that 
the failure to issue notioe under O 21. 
B. 66 is an irregularity in publishing the 
sale within the meaning.of O. 21, B. 90. 
In any case it is olear, I think, that 
there was no fraud on the part of either 
the decree-holder or the purchaser as 
notice was ordered to issue by the Court 
and a notioe was athxed to the house of 
the judgment-debtor. The executing 
Court held that service to bo good and 
the responsibility of holding the service 
good was that of the Court and no blame 
could attach either to the decree-holder 
or to the purchaser. I am olear, then, 
that no fraud could be alleged agiinst the 
decree-holder or the purobiser, anl even 
the plaintiff has not alleged, as far as I 
oin see, any fraud apirt from the publi- 
cation of the sale. The rulings quoted by 
the lower appellate Cjurt in para 3 of 
the judgment, namely, Prosunno Kumar 
Sanyal v. Kali Das Sanyal{6), Harihar 
Kanta v. Rama Pandu (7), Sadho 
•Chaudri v. Abhenandan Prasad (8) and 
Oaya Prasad v. Randhir Singh (9), do 
not appear to me to apply to the present 
•case, and I would also point out that all 
those oases wore decided under the Civil 
Procedure Code of 1882; and at p. 215 
•of the ruling in Jaggan Nath v. Baud (l) 
it has been held that the ruling under the 
•old Code that an application made on the 
ground of fraud could come only under 
*8. 241 (corresponding to S. 47 of the pre- 
'sent Code) must be regarded as obsolete, 
i fail to see the reison, therefore, for the 

(5) [1914] 3G Alir^=26 I. 0. 63=13 A. L. 

J. 908. 

(6) [1832] 19 Gal. G83=I9 1. A. 166=6 3ar. 

209 (P.O.). 

(7) [1909] as Bom. 698=4 I. 0. 353=11 Bom. 

L. R. 1113. 

(8) [19041 26 All. 101=(1903) A. W. N. 203. 

<9) [1906] 28 All. 681=3 A. L, J. 456=(1906) 

A. W. N. 206. 


Additional District Judge quoting those 
rulings. I have, however, been referrred 
to another case by the learned counsel for 
the respondents, namely, Brahmayya v. 
Appayya Sastri (10), which is a olear 
authority for holding that no suit would 
lie on an allegation of fraud and irregula- 
rity in the publication or conduct of an 
auction sale. The present case is even 
stronger than the Madras case, because 
it is admitted that in this case an appli- 
cation was, as a matter of fact, made 
under 0. 21, B. 90, and was dismissed. 
The plaintiff’s remedy, therefore, was to 
appeal against that order, but instead of 
availing himself of that remedy he chose 
to let the period of appeal expire and then 
hied a suit ostensibly under S. 47, Civil 
P. C. 

I am of opinion that the view taken by 
the Courts below that no suit lies is cor- 
rect and dismiss the appeal. All costs of 
the appeal will be borne by the appellant. 
I fix pleader’s fees at Bs. 25 Costs in 
the Courts below as already ordered. 

S.N /r K A ppeal dismi^s^d. 

(10) A. I. R. igsfMad. 121=44 Mad' 351." 
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Mohioddin AND Jackson, A. J. Cs 

Jaitram and others — Plaintiffs — Ap- 
pellants. 

v. 

Narottam and others — Defendants— 
Bespondents 

First Appeal No. 79 of 1927, Deoidec 
on 12bh February 1929, against decree o 
Addl. Dist. Judge, Bilaspur, D/- 24tl 
March 1927, in Civil Suit No. 34 of 1925 

(a) Evidencs Act, S. 32 (3)^SUtementi 
of dead periom againit their proprietary in 
tereit. 

(06iier.)— Where the question, whether ther 
was partition between the anoestors of th 
parties or not, is in issue, the statement 
made by the deceased anoestors of the partie 
to the effoot that there was partition are ad 
miBsible in evidence as they are statement 
against the proprietary interest of the person 
making them. ^ [P 192 0 2 

(b) Hindu Law — Partition — Ceseor of con 
mensality does not conclusively prov 
partition and so it has to bo considerei 
whether other evidence supports or negative 
theory that cessor was adopted with view t 
partition in legal sense. 

Cessor of commensalily is an elemen 
which may properly be oonsidered in detei 
mining the question whether there bee been 
partition of the joint family propeety but it j 
not Gonoluiive. It is further a eas w ary t 
oonsider whether the evideooe id other rei 



132 Nagpur Jaitbau t 

pectB Bupporfci or negftiiiveB the theory that the 
oeasoT Tvaa adopted with a view to partition in 
the legal Bense of the word ; 11 M, I. A, 412 
(P.C.) and 31 Cal. 262 (P.C.), Rel, on. 

[P 132 G 2] 

3^ (c) Registration Act, S. 17 — Partition 
between parties 50 yeara ago — Parties in 
posaesaion of their shares accordingly — Docu- 
ment which decided nothing but simply 
maintained status quo ante need not be re- 
gistered— Registration Act, S. 49 (Obiter). 

(Obifsr).— Partition had taken place between 
the parties 60 years ago and in accordance 
with it they were in poBsession of their rea- 
peotive shares. Then a document was executed 
by them which did not decide anything new 
but simply maintained the status quo ante of 
the parties. 

Held ■ that the deed was neither a partition 
deed nor a relinquishment deed and, therefore, 
there was no necessity to have it registered. 

[P 133 0 2] 

W. B. Puranik and /. Sen— for Ap- 
pellants. 

D. N. Choudhry, G. B. Deo and S.C. 
Dutt Chowdhry—toT Respondents. 

Judgment. — Oambhir had two aons, 
Thakurram and Lahuri, and Thakurram 
had two sons Sardharam and Adli. This 
suit was filed on 5th November 1925, by 
a son of Adli, six grandsons of Adli and a 
danghter-in-law of Adli Mt. Bindramati 
against the desoendants of Lahuri and 
Sardharam, for a declaration that they 
were not bound by the agreement dated 
29th December 1923, and for being put in 
joint possession of the villages Malda, 
Gundru, Turridih, Nagridih and Barekel 
to the extent of their four-annas share. 
Defendants 5 to 8 are the great-grandsons 
of Lahuri and defendant 9 is Lahuri 's 
grandson. They stated that a partition 
had taken place between Thakurram and 
Lahuri about 50 years ago and that in 
that partition Thakurram was given five 
villages Kaitha, Fison, Deogaon, Basin 
and Marghati, and the other five villages 
were given to Lahuri. This statement 
was adopted by defendants 1 to 3 and 
defendant 11 also. The learned Addi- 
tional District Judge held that there was 
a partition 60 years ago, in which 
Kaitha, Fis(^ Deogaon, Basin and Mar- 
ghati fell to the share of Thakurram, that 
the agreement Ex. 1 D 1 was not executed 
by the plaintiffs under fraud, that Ex. 

1 D 1 was invalid Tor want of registra- 
tion, that the defendants have made im- 
provements in the villages which fell to 
th^ir B^are, and dismissed the plaintiffs' 

, The appdlaints ,1d this appeal pressed 
bfae following two points; 
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(1) There was no partition 50 yeare> 
ago as alleged by the respondents. 

(2) The document Ex. 1 D 1 was ob-^ 
tained by making fraudulent • misrepre- 
sentation. 

The statement of Girdhari (D. W. l): 
‘*my grandfather used to say that at a parti- 
tion between Thakurram and Lahuri, each of 
them got five villages” 

and the statement of Fyarelal (D. W. 2) 
'1 used to hear from my ancestors that 
there was a partition” were attacked a» 
inadmissible in evidence, on the ground, 
that they were only hearsay The learned 
advocate for the respondents relied on< 
8ub-S. (3), S 32, Evidence Act, and 
argued that the statements of dead per- 
sons against their proprietary interest, 
disclaiming all rights in the other five 
villages, were admissible in evidence. 
These statements are not very material 
for the decision of the point under con- 
sideration, because apart from these 
statements, there is other evidence, which 
proves satisfactorily that there was a 
partition more than 50 years ago. It 
seems to us that the statements are ad- 
missible under S. 32 (3), Evidence Act, 
as they are Etatements against the pro- 
prietary interest of the persons making 
them. 

It is an admitted fact that the two 
branches, that is, Thakurram’s descen- 
dants and Lahuri 's descendants have beei» 
residing separately, messing separately 
and managing the villages separately for 
a very long time. The partition having, 
taken place more than 60 years ago, ib 
was impossible to adduce direct evidenco 
to prove the partition. There is no doubt 
that the parties have been living sepa- 
rately for a long time and the fact to bo 
found is, whether this separation was on 
account of partition or not. Cessor of 
commensality is an element which may 
properly be considered in determining 
the question whether there has been a 
partition of the joint family property but 
it is not oonolusive; Mt Anundee Koon~ 
wurv.Khedoo Lai (1). As pointed out 
by Sir Andrew Bcoble in Oanesh Dutt 
Thakoor v. Jewach Thakoorain{2), it is 
necessary to consider whether the evi- 
dence in other respects supports or nega- 
tives the theory that the cessor in this 
case was adopted with a view to partition 

(1) [1871] 14 M. I. A. 412^18 W. B. 69^2 

Buther. 691=8 Bar 60 (P.0.).i9 

(2) [1904] 31 Oal. 262=81 I. A. 10=8 O.W.N. 

146 (P.G.). 
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ia bhe legal sense of bhe word. The fol- 
iowing facts tend to oorroborate the de- 
tendantB’ plea of partition: 

(L) Payment of land revenue sepa- 
rately by the defendants for the tive 
villages in their possession. 

(2) Improvements efifeoted at consi- 
derable cost by the defendants in their 
villages. 

(3) Mutation effected in the names 
of females, after the death of their hus- 
bands. 

We have carefully considered the evi- 
dence adduced by the parties about parti- 
tion and agree with the lower Court that 
the plea of partition set up by the defen- 
dants is correct. The plaintiffs relied on 
the entries in the mutation proceedings 
which indicate that the descendants of 
both the branches have been recorded as 
proprietors in all bhe villages and con- 
tended that these entries pointed to a 
statement of jointness and negatived 
partition. It also appears from the muta- 
tion entries, particularly Ex. P'12, that 
the names of Mt Bisahin and Mt. Benuka 
were recDrded as proprietors. Their 
names would not have been so recorded, 
if the pirties were joint. One of the 
plaintiffs in this suit is Mt. Bindramati, 
who has succeeded Parasram. These 
mutation entries do not, therefore, afford 
a definite and proper guidance in the 
matter. 

Our attention was drawn to the evi- 
dence of Jaitram (P. W. 1), Rajaram (P. 
W. 2) and Jailal (P. W 3) and we were 
asked to hold on the authority of their 
statements that the document Ex. D 1 
was obtained by the defendants by misre- 
presents^tion and fraud. It is difficult to 
believe that Jaitram and B^jaram signed 
the document without reading it and on 
being assured that it was an agreement 
to have the partition effected by Panchas. 
On a careful onsideration of the evidence 
on the point, we hold that the agreement 
Ex. 1 D L was not executed by the plain- 
tiffs, on account of any misrepresentation 
made to them or on account of any fraud 
practised on them. 

In view of the finding that there was 
a partition 50 vears ago between Thakur- 
ram and Lahuri, it is not necessary to 
decide the (|ueBtion, as to whether the 
agreement is admissible in evidence or 
not, for want of registration. As there 
was a partition effected in tbe family, 
50 years ago, the document was nob a 
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partition deed. The learned advocate for 
the appellants argued that it was a relin- 
quishment deed, but as the property was 
already divided and the parties were in 
possession of the villages which fell to 
their share, out of which thev did not 
give np anything, the deed could not be 
styled a relinquishment deed also. Plain- 
tiffs and defendants 10 to 23 had applied 
to the Revenue Officer for an imperfect 
partition of two villages Malda and 
Kaitha, and this agreement which really 
did not decide anything but maintained 
the status quo ante, was executed and 
signed by the parties. There was no 
transfer by one party to the other nor 
was there any creation of fresh title. It 
only embodied the settlement of a bona 
fide dispute, each party recognizing an 
antecedent title in the other. In this 
view of the circumstances, we are of 
opinion that there was no necessity to 
have the document registered. Ex. D 1 
is admitted by the plaintiffs and has been 
signed by all the plaintiffs including 
Mt. Bindramati, except the minor Bhag- 
wan Dayal, whose eldest brother Ean- 
haiya has signed it. This document shows 
that the parties settled their dispute and 
agreed to abide by it Having done so, 
the plaintiffs cannot ask for joint pos- 
session of the villages, which fell to the 
share of the defendants. This appeal, 
therefore, fails and is dismissed with 
costs. We fix Rs. 600 as pleader's fees in 
this case. 

S.N /r.E. Appeal dismissed. 
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Mohiuddin, a. J. C. 

Buj ula — Appl loan t . 

V. 

Emperor — Non- Applicant. 

Criminal Revn. No 173 of 1920, Deci- 
ded on 8th October 1928, against order 
of Sub'Dlvl. Mag., Mungeli, D/- 4th Jan- 
uary 1928, in Criminal Case No. 136 of 
1927, 

Criminal P. C., S. 494 — Though rea- 
soned judgment not neceifhry. Court mutt 
record reasons for supporting that discretion 
was rightly exercised. 

Although a reasoned judgment establishing 
tha propriety of ihe order, as required by 
S. 367, is not neoessary in the case of the 
order, passed under 9. 494, still there must be 
something on record to show why the Magis- 
trate oonsented to the withdrawal. The Oourt 
should record its reasons in order that the 
High Court may be In a position to say whe* 
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liher the difloretion vested in the Oourt has 
been properly exercised : 22 C. W. N, 69 ; 
A. /. R. 1924 Cal 882 ; A. I. E. 1921 Cal, 259 ; 
A I, R. 1923 Nag, 260 ; A, I, R, 1924 Rang, 
160, Foil.; A, I. R. 1924 Pat, 283 ; A, I. R. 1928 
Lah, 163, Expl. and Dist. [P 134 G 2] 

T. O, Ohobba — for Applioant. 

D. N. Chavdhry “-for the Crown. 

Order. — This is a revision application 
from an order dated 4th January 1928, of 
Mr. Purshottam Lai, Magistrate, Ist Glass 
Bilaspur, whereby the accused persons, 
in Criminal Case No 136 of 1927, were 
discharged. The order was recorded in 
the order-sheet and was as follows : 

All aoouaed in custody. Prosecuting Sub- 
Inspector for prosecution and defence by Mr. 
Agnihotri. The Prosecuting Sub-Inspector puts 
in an application applying for permission to 
withdraw this case under S. 494, Criminal 
P. C. The permission is granted and the ac- 
cused persons discharged. The witnesses pres- 
ent be discharged." 

The first ground in the application is 
to the effect 

"that the trial Court has given no reason 
for giving its consent to the withdrawal of the 
prosecution and as such has not properly 
exercised the discretion vested in the Court by 
S. 494, Criminal P. C". 

There is a conflict of opinion, regarding 
the interpretation of the words with the 
consent of the Court" which appear in 
S. 494, Criminal P. C. The learned 
pleader for the applicant drew my at- 
tention to the following oases : Umesh 
Chander v. Satish Chandra (l), Jaqat 
Chandra v Kalimuddi Sardar (2), 
Bajani Kanta Shaha v. Idris Thakur 
(3), Saganohani v. Chhunnilal (4) and 
the learned pleader for the non-applicants 
relied on the following : In re Sadayan 
(6), Mul Singh v. Emperor (6) and Oulli 
Bagat v. Narain Singh (7). 

In re Sadayan, 'Wallis and Adbur 
Bahim, TJ., in a very brief judgment, ob- 
served the following : 

"neither the Public Prosecutor nor the 
Judge is called on to give any reasons for his 
action and this Court has no means of ascer- 
taining what the reasons were." 

It was 'a case in which a revision ap- 
plication, against an order of acquittal 
was filed and the learned Judges thought 
that they had no power to interfere. The 
ease, Mul Singh v. Emperor (6) does not 

(1) [1910] 22 0.'w7N.~6^41 I. 0. 998=26 
0. L. J. 208. 

12) A. I. R. 1924 Cal. 882. 

I 3) A. I. R. 1921 Cal. 269=48 Gal. 1105, 

(4) A. I. R. 1923 Nag. 260. 

(5) [1909] 5 M. li. T. 216=4 I. C. 1126=11 
Gr. L. J. 193. 

(6) A. I. R. 1923 Lah. 163. 


really support the non-applicant, on the 
contrary shows* that Abdur Kadar, J.; 
was inclined to the view, that the Magis- 
trate ought to have recorded his reasons 
for giving his consent, and did not con- 
sider that case, a fit case for exceptional 
treatment, so as to justify the setting 
aside of an acquittal on revision. The 
case Oulli Bhagat v. Narain Singh (7), 
was also a case in which a revision ap- 
plication was filed against an order of ac- 
quittal, passed under S 494, Criminal P. 
G. In this case the Magistrate had heard 
the parties and gave his consent after 
duly considering the matter and the 
learned Judges, who decided the revision 
application, expressed the opinion that 
there was no provision of law, which re- 
quired a Magistrate to draw up a judg- 
ment, such as was prescribed by S. 367, 
Criminal P. C . and record his reason for 
allowing the withdrawal. I am in respect- 
ful agreement with the view expressed 
by the learned Judges that 

"a reasoned judgmenb eabablishlng bhe 
propriety of bhe order", 

as required by 8 367, Criminal P. G., 
is not necessary in the case of the order, 
passed under 8. 494, Criminal P. G., but 
it seems to me that there must be some- 
thing on record to show why the Magis- 
trate consented to the withdrawal. This 
aspect of the case was not considered in 
Oulli Bhagat v. Narain Singh (7). 

The other view was expressed in 
Umesh Chandra Roy v. Satish Chandra 
Roy (l), by Teunon, and 8hamshul Huda^ 
JJ., in the following words : 

"It is clear to our minds that in either with- 
holding consent or in according consent, the 
Court is acting in a judicial capacity and for 
its order as for every order judioially. made, It 
ought to give and record its reasons. We are 
fortified in this view by a consideration of tho 
provisions of Ss. 434 and 487, Criminal P. G.. 
If bhe consent has been improperly accorded, 
it is clear that the consequential discharge 
must also be looked upon as improper, for 
these reasons we are of opinion that when a 
Court acting under S. 494 of the Code, gives ita 
consent to a withdrawal from the prosecution, 
It should record its reasons in order that this 
Oourt may be in a position to say whether thel 
discretion vested in the Court has been pro-^ 
perly exercised," 

This exposition of the law was quoted,, 
with approval in' Jagat Chandra Roy v. 
Kalimuddi Sardar (2), Rajani Kanta 
Shaha v. Idris Thakur (3), Baganohand 
v. Chhunnilal (4) and Abdul Oani v. 
Abdul Kadar (8). 

(7) A. I. B. 1924 Fat. 288=2 Pat. 708. 

(8) A. I. R. 1924 Rang. 168=1 Rang. 766. 
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I have no doubt that the view ex- 
pressed in Umeah Chandra Roy v. Saiiih 
Chandra Boy (22 0. W. N. 69) is oorreot. 
Neither the order of disoharge nor the 
order of acquittal can be passed unless 
the Magistrate trying the case, gives his 
consent to the withdrawal of the case, 
suggested by the Public Prosecutor. The 
section certainly does not lay down, that 
the consent must be given ipso facto, 
soon as application for withdrawal is 
made by the Public Prosecutor. The 
Court may either give its consent or 
refuse to accede to the request made by 
the Public Prosecutor. The Magistrate 
certainly cannot form his opinion unless 
some reasons are put forward, why it is 
proposed to withdraw the case and he 
cannot arbitrarily give his consent or 
withold his consent. The order, giving 
his consent, must be passed like any 
other order, which, a Magistrate has to 
pass under the Criminal Procedure Code, 
and need not fulfil all the requirements 
of a judgment, as laid down in S. 367, 
Criminal P. C. 

In this case, the application filed by 
the Prosecuting Sub-Inspector is missing, 
and the order dated 4th January 1928 
does not contain the reasons, which in- 
fluenced the Magistrate in giving his con- 
sent, to the withdrawal. The order of 
disoharge passed by the Magistrate, can 
be revised under S 436, Criminal P. C., 
but there is no material before this Court 
to enable it to consider the matter and 
to determine whether the discretion 
vested in the Court has been properly 
exercised. 

I, therefore, set aside the order, of Mr. 
Purshottam Lai, granting consent to the 
Prosecuting Sub-Inspector's withdrawal 
from the prosecution in question and the 
consequent order of discharge. The ac- 
cused will now he replaced upon their 
trial and the case against them heard 
and disposed of in accordance with law 

d.s./r.K. Order set aside, 

* A. I. R. 1929 iMagpur 135 

Maonair, A. J. C. 

Narsingh and another — Defendants — 
Appellants. 

V. 

Nathuji and another — Plaintiffs — Res- 
pondents. 

Second Appeal No. 29-B of 1928, De- 
cided on 4th February 1929, against 
decree of Dist Judge, Amraoti, D/- 30th 
September 1927 in Appeal No. 26 of 1927. 


# (a) Civil P, C., O. 23, R. 1 — Suit willia 
drawn on permiuion of paying costs before 
fresh suit — Suit does not remain pending 
until costs are paid nor can fresh suit be 
dismissed under O. 23, R. 1 (3)— Failure to 
pay costs before fresh suit is only irregula- 
rity — Paying costs after suit is sufficient. 

When the plaintiff obtains permission to 
withdraw from the suit with liberty to bring 
fresh suit on condition of paying the costs, 
before instituting fresh suit, the suit does not 
remain pending until the costs are paid, nor 
can fresh suit be dismissed uniier O. 23, B. 1 
(3) : A. I, R, 1926 Pat. S09 and A, J. B. 1924 
Mad, 877, Diss. /rom. [P 136 O 1, 2] 

Failure to pay costs before instituting a 
fresh suit is only an irregularity and the fresh 
suit should not be dismissed if the payment is 
made after its institution : 31 CaL 965, Foil. ; 
39 Mad, 258, D%si. [P 186 G IJ 

(b) Civil P. C., O. 34, R. 1— Prior mort- 
gagee joined in a suit by puisne mortgagee 
— He can claim subrogation. 

After the prior mortgagee had decided that 
it was convenient for him to be joined in a 
suit brought by the puisne mortgagee and had 
allowed himself to bo so joined he is bound to 
redeem the subsequent mortgage and he can 
therefore claim subrogation. [P 186 0 2] 

M. R. Bobde — for Appellants. 

D. T. Mangalamurti — for Respon- 
deat 1. 

Judgment. — On 26th June 1916 Nar- 
singh defendant 1 mortgaged certain pro- 
perty to the plaintiff Nathuji for Rs. 800 
and a few days later he mortgaged the 
same property to one Kisni Bai for Rs. 
900. A suit was brought on a puisne 
mortgage It was filed against Narsingh 
and bis minor son Narayan, but Narayau 
was given up aud discharged because the 
plaintiff thought it uauecessary to make 
him a party. Nathuji was also impleaded; 
be stated that he was a prior mortgagee 
and was willing to redeem. A prelimi- 
nary decree for foreclosure was passed 
aud Nathuji paid the decretal amount. 
Nathuji filed a suit against Narsingh and 
Narayan for recovery of the amount paid 
but was allowed to withdraw it with per- 
mission to bring a fresh suit ; he was 
ordered to pay the defendants’ costs in 
that case before instituting a fresh suit. 

The suit out of which this appeal arises 
was filed on 23rd March 1925 and the 
costs in the previous case were paid five 
mouths later. In this suit the plaintiff 
sought to recover the amount paid in 
satisfaction of the puisne mortgage and 
the amount due on his own mortgage. It 
has been found that only part of each 
mortgage debt was incurred for legal 
neoessity. A preliminary decree for fore- 
closure has been passed on the basis of 
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the second mortgage and a preliminary suit provided he pays costs, the suit re- 


decree for sale on the basis of the first 
mortgage. The defendant Narayan has 
been allowel to redeem his half-share on 
payment of sums which have been cjlIgu- 
lated by excluding the portions of the 
mortgage debts for which there was no 
legal necessity. 

It is first urged that as the plaintiff did 
not comply with the condition on which 
he was allowed to bring a fresh suit, that 
suit should have been dismissed. I am 
referred to Fischer v. Nagappa Mudaly 
(1). In that case a time was fixed for the 
performance of the condition and that 
time had expired when a fresh suit was 
instituted The learned Judges who de- 
cided the case distinguished the case of 
Abdul Aziz Molla v. Ebrahim Molla (2) 
where the facts were similar to those of 
the present case. Geidt and Mookerjee, 
JJ., in the latter case held that the failure 
to pay the costs before the institution of 
a tfesh suit was an irregularity, but that 
the law did not require that a fresh suit 
should be dismissed if the payment was 
made after its institution. I am in res- 
pectful agreement with this view. In 
Seshayya v Subbayya (3) it is stated 
that, as 0 23, R. 1 (3j definitely precludes 
a Court from entertaining a second suit 
when no permission has been granted, 
failure to comply with the condition on 
which permission was granted neces- 
sitates the dismissal of a fresh suit ; but 
iwith due respect, I think that the provi- 
sions of O. 23, B. 1 (3) apply only when 
the plaintiff withdraws from a suit with- 
out the permission referred to in sub- 
R (2), R. 1. In the present case, the 
Iplaintiff had obtained a qualified permis- 
Ision and his failure to make full compli- 
ance with the terms on which the per- 
mission was granted does not render 
01. (3), B 1 applicable I hold, there- 
fore. that the trial Judge had power to 
allow the suit to proceed after the plain- 
tiff had paid the costs of the former suit. 

I add that I respectfully disagree with 
the reasoning in Mahomed Afzal v. 
Lachman Singh (4) where it appears to 
be held that in every case where the 
plaintiff obtains permission to withdraw 
from the suit with liberty to bring a fresh 

(1) [1910] 88 Mad. 258=6 I.O. 288=7 M.l!t. 

226. 

(2) 1 1904] 31 Oal. 965. 

(9) A I.R. 1924 Mad. 877. 

(4) A.I.R. 1926 Pat. 409=5 Pat. 806. 


mains pending until costs are paid. The 
plaintiff has power to withdraw his suit. 
When a Court grants him permission to 
withdraw from a suit with liberty to 
institute a fresh suit, the ordinary course 
is for him to withdraw at once. In the 
present case, the plaintiff admitted in his 
rejoinder, dated 24th August 1925, that 
the suit was at once withdrawn. I can 
see no reason for holding that the suit 
remained pending until the costs had 
been paid. 

It is next urged that the plaintiff, a 
prior mortgagee, could not, by redeeming 
the subsequent mortgage, claim subro- 
gation to it. Now 0. 34, B 1, slates that 
all persons having an interest in the 
mortgage security shall be joined as par- 
ties to any suit relating to the mortgage. 
There is an explanation which appears to 
be of the nature of an exception that a 
puisne mortgagee cah'sue for foreclosure 
or sale without making prior mortgagee 
a party to the suit : and a prior mortgagee 
need not be joined in a suit to redeem a 
subsequent mortgage. But this expla- 
nation appears to allow the puisne mort- 
gagee to make the prior mortgagee a party 
if he chooses. This procedure is con- 
venient if the puisne mortgagee desires to 
be paid, and the prior mortgagee desires 
to settle accounts and pay him, in order 
to avoid the necessity of impleading him 
in a subsequent suit. After the prior 
mortgagee had decided that it was con- 
venient for him to be joined in a suit and 
had allowed himself to be so joined he 
was bound to redeem the subsequenti 
mortgage : he can, therefore, claim sub-' 
rogation. 

The next point urged is that Narayan, 
defendant 2, was not a party to the suit 
brought by the puisne mortgagee and his 
interest could not be affected by the pay- 
ment made by the plaintiff. It seems 
clear that Narayan was discharged be- 
cause a suit against Narsingh alone would 
be deemed a suit against Narsingh in a 
representative capacity After the dis- 
charge, then, Narsingh represented the 
appellant. 

Ground 5 is said to be b^sed on 
misapprehension and is abandoned. 
Ground 6 must fail in view of the 
ruling in Narayan v. Nathmal (5). No 
objection has been raised to the way in 
which the decree has been framed, per- 

(5) A.I.R. 1922 Nag. 156=ai7 N.Ij.R. 200. 
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-militiag defendant 2 to redeem only half 
the property on payment of oercain sums. 
The appeal, therefore, fails and is dis- 
missed. Costs on appellants. 

Respondent 1 files a cross-objec- 
tion. It is urged that as the pjirties 
lived at the same place the mortgagee was 
justified in placing confidence in the state- 
ments of Narsingh.' The learned District 
Judge has given reason for holding that 
necessity for the loan of Rs 185 was not 
established, and there is no particular 
reason why the mortgagee should have 
placed implicit reliance on the represen- 
tation of Narsingh. The cross-objection, 
therefore, fails and is dismissed. Costs 
on objeotor. 

P.D./r K. Appeal and Cross- 

objection dismisfedm 
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Moiuuddin, a. j. C. 

Mulchand and another — Plaintiffs — 
Appellants. 

V. 

Taracftani— ’Defendant — Respondent. 

Second Appeal No. 273 of 1928, Deci- 
ded on 9th Februiry 1929, against decree 
of Diet. Judge, Nimar, D/« 25th April 
1928. 

(a) Pleadinsa — Defendant’i plea that auit 
II premature means that it should be dis- 
■missed. 

Tbs defendant by taking the plea" that the 
euit is premature, certainly means that the 
■suit should be dismissed, if the Court found 
iihat the oauss of action had not accrued when 
ithe suit was filed. [P 137 0 2] 

(b) Partnership — Persons carrying on 
money lending business with object to divide 
interest arising therefrom are partners. 

Where money-lending business is carried on 
Iby certain persons with no other object except 
to divide the interost arising from the tran- 
eaction, the persoas are partners and not mere 
oo'owners : 8 CaL 1011, Diat. [P 187 G 2] 

(c) Contract Act, S. 63 — Consideration is 
not necessary for agreement to extend time 
for performance of contract. 

An agreement simply extending the time for 
performance of a contract is exempted under 
8. 63 from any requirement of consideration 
to support it : 28 Bom. 848, DisL [P 188 0 1] 

S B Ookhale for Appellointe. 

Abdul Ra^ak for Respondent. 

Judgment. — This appeal arises out of 
A suit which the appellant had filed ou 
^3rd June 1927 against the respondent, 
Tarachand for Rs 9,365-8-6. Sub- Judge 
Ist Glass, Khandwa, passed a decree for 
Bs. 2,965-8-6 in favour of the appellants* 


as the respondent had paid 400 in 
Court. The learned Additional District 
Judge held that the suit was premature 
and dismissed the suit. 

The first point which the learned ad- 
vocate for the appellant urged was that 
the suit ought not to have been dismissed 
as the respondent in his written state- 
ment did not ask for the dismissal of the 
suit, though he had stated in para. 4 of 
his written statmeiit that the suit was 
premature. The respondent by taking 
the plea that the suit was premature, 
certainly meant that the suit should be 
dismissed, if the Oourt found that the 
ciuse of action had not accrued when the 
suit was filed. The dismissal, under the 
oiroumstances was quite proper. 

It was next urged that the two plain- 
tiffs, Mulchand and Gendalal were not 
partners and it was suggested that they 
were co-owners. Reference was made in 
this connexion to Lindley on Partnership 
at p. 27, Ryder Ah v. Elahee Bux 
Maloom (l) and to the Ulus, (b), (d) and 
(e) under S. 239, Contract Act. A peru- 
sal of the chapter ,.on co-ownership does 
not show that there cannot be partership 
in a case of the nature under considera- 
tion, Lindley on p. 29 writes the Jollow- 
ing: 

“If Bovoral porsons jointly purohaBo goods 
for resale, with a view to divide the profika 
arising from the transaction, a partnership is 
thereby created. But persons who join in the 
purchase of goods, not lor the purpose of sel- 
ling them again and dividing the profits but 
for the purpose of dividing the goods them- 
selves are not partners and are not liable to 
third parties as if they wore. Conpe v. 'Eyre (2) 
is a leading case in support of this proposi- 
tion.” 

The money lending business is carried 
on by the appellants with no other ob- 
ject except to divide the interest arising 
from the transaction and the parties are 
therefore partners. Ryder Ah v. Elahee 
Bux Maloom (l) was a case in which 
the plaintiff had filed a suit against the 
defendant, in his capacity as the owning 
manager of a river brig, and it was held 
that the ^act that several persons were 
oo-ownera of a ship, did not make them 
partners. The facts of the case reported 
in I. L. B. 8 Cal lOLL and the present 
case are quite different, and, therefore', the 
Cafoutta case cited does not afford any 
help in deciding this case. The illustra* 

1 1) [1 88?] 8 GaI. 1011=10 0. L. B. 006. 

12) 1 H, AB. 37. 
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ticns appended to S. 239, Oontraot Act, 
make the difference between partners 
and co-owners quite clear, and the posi- 
tion of the plaintiffs in this case is simi- 
lar to that of A and B as pointed out in 
lllus. (a) and (c). Plaintiffs alleged in 
para. 1 of that plaint that they carry on 
money lending business at Attar and 
Khandwa in the name of Mulchand Gen- 
dalal and, therefore, no further statement 
on the point was necessary. The plain- 
tiffs were rightly held to be partners. 

Lastly, it was urged that 

"the alleged undertaking of Oendalal not to 
file suit till the next following season was one 
without consideration and for that reason the 
same was not binding on any of the two ap- 
pellants." , 

According to 8 63, Contract Act, ^ 
promisee can extend the time for the 
performance of the promise, which Gen- 
dal did in this case. The learned advo- 
cate for the appellants relied on Trim- 
bak Gangadhar v. Bhagwan Das (3) 
and argued that time could not be ex* 
tended under 8. 63, Contract Act. In 
that ease there was not an extension of 
the time for the performance of the pro- 
mise but there was an agreement to re- 
frain from exercising for a staked period 
the right of sale arising from non-per- 
formance. An agreement simply extend- 
ing the time for performance of a contract 
is exempted under 8. 63, Contract Act, 
from any requirement of consideration to 
support it The appeal therefore fails 
and is dimissed with costs 

S.N./R.K. Appeal dismissed^ 

“■(3) [1899] 28 Bom. 348. 
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Mohiuddin. a. J. 0. 

Mulchand and another — Plaintiffs — 
Appellants. 

V. 

Tarachand — Defendant — Respondent. 

Order on application for cancellation 
of the ex parte order passed in connexion 
with stay of proceedings in 8econd Ap- 
peal No. 273 of 1928, Decided on 9th 
February 1929, A. I.E 1929 Nag. 137. 

(a) Civil P, C., S. 144 — Principle of resti- 
tution. 

The doctrine of restitution is based on the 
principle that the Court will not permit an 
injustice to be done by reason of an erroneous 
order made by it when that erroneous order 
has been reversed and the Court will restore 
the parties to the position ^whioh they would 
otherwise have occupied. [P 186 G 2] 


(b) Civil P, C., O. 41, R. 5— Docroo varied 
— Restilution applied for— Restitution can-' 
not be stayed because appeal was filed. 

An application for restitution can be made- 
as soon as a decree is varied or reversed and. 
it ought not to be stayed under 0. 41, R. 5,. 
because an appeal has been filed. [P 136 C 2] 

S. B Gokhale — for Appellants. 

Abdul Bazak — for Respondent. 

Order. — This is an application filed 
by the respondent Tarachand praying, 
that the ex parte order passed by 
this Court, staying proceedings under 
8 144, Civil P. C., pending in the Court 
of Ist Class 8ub-Judge, Khandwa, be 
cancelled. 

The doctrine ef restitution is based on 
the principle that the Court will not 
permit an injustice to be done by rea- 
son of an erroneous order made by it, 
when that erroneous order has been re- 
versed and the Court will restore the 
parties to the position which they would 
otherwise have occupied. 

The question to be considered in this 
application is whether the restitution 
proceedings should be stayed, till the 
decision of the appeal, which is pending,, 
against the judgment of the lower appel- 
late Court, which varied the judgment 
of the first Court. It seems to me that 
the language of 8 144, Civil P. C., ia 
not capable of any such interpretation 
An application for restitution can be| 
made as soon as a decree is varied or| 
reversed and it seems to me that it 
oU($ht not to be stayed. under O 41, R. 5, 
Civil P. C , because an appeal has been 
filed. According to 0. 41, R. 5, Civil 
P. C , an appeal shall not operate as a 
stay of proceedings under a decree or 
order appealed from except so far aa 
the appellate Court may order, but 
restitution proceedings are not pro- 
ceedings under the decree, of the kind 
contemplated under that order. It 
therefore seems to me that there is na 
justifioation for staying restitution pro- 
ceedings because an appeal has been 
filed against the decree which varied the 
deoree of the first Court. The order 
passed by this Court on 4th July 1928 
is therefore withdrawn and oancelled. 

The order passed on 25th June 1928 
also requires modifioation. It does not 
seem neoessary that the appellant should, 
furnish security for Bs. 2,000. Execu- 
tion of the deoree for costs will be stayed 
on the appellant furnishing security for 
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snob aa amonot, as m\y be fixed by fche 
Oourl; exeouliing fcbe decree. 

The costs of these proceedings will be 
paid by the appellants who applied to 
this Oourt for stay of proceedings. 1 
fix Bs. 10 as pleader's fees. 

s.n./r.K. Order withdrawn, 
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t Mohiuddin and Magnaib, a. J. Cs. 

Sheoshankar and others — Plaintiffs — 
Appellants. 

V. 

Lai Indra Shah — Defendant — Res- 
pondent. 

First Appeal No. 73 of 1927, Decided 
on 11th December 1928, against decree 
of Addl Dist. Judge, Raipur, D/- 31st 
March 1927 in Civil Suit No. 3 of 1926. 

(a) C. P, Land Revenue Act (1917), S. 80 
(3)^Wa3ib-ul-arz prepared at the time of 
granting proprietary rights not restricting 
them— Restrictions in a subsequeut wajib- 
ul-arz are incorrect — Proprietor was not 
deprived of any rights ordinarily due. 

In 1903, inferior propriefeary rights were 
Conferred on the malik makbuza holder of 
mouza Doosur in Amagarh Ohowki which 
was transferred from Chanda to Drng Dis- 
trict in 1907. The wajib-ul-arz of 1904 pre- 
pared about the time when the inferior pro- 
prietary rights were granted does not record 
restriotions on the rights of the inferior pro- 
prietor. 

Held : that the entries in a subsequent 
wajib-ul-arz which curtail such rights are 
incorrect and that it could not bo presumed 
that the Inferior proprietor was deprived of 
any rights, which are ordinarily enjoyed by 
inferior proprietors. [P 140 0 1, 2 ; F 141 G 1] 

(b) C. P. Land Revenue Act (1917), S. 220 
—Question regarding any engagement^ with 
Government or agreement by proprietors 
not involved — Jurisdiction of civil Courts 
is not ezcluded. 

Where no question as to the validity of any 
engagement with the Government for the pay- 
ment of land revenue or of any agreement 
entered into by superior or inferior proprietors 
in a settlement or sub-settlement arises, the 
jurisdiction of the civil Oourt is not excluded. 

[P 141 0 1, 2] 

B. K. Bose, V. Bose, and Abdul Bazah 
— for Appellantis. 

D. N Ohaudhary — for Respondent. 

Judgment — TbU appeal arises out 
of a suit wbicb was filed on 23rd Janu- 
ary 1926 by tbe plaintiffs-appellants 
who are inferior proprietors of mouza 
Deosur in the Amagarh Ohowki Zamin- 
dari of the Drug District, for a declara- 
tion that they as inferior proprietors 
have full rights over the forest and the 
banjar in their village, and that the 
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conditions contained in sub-Cls. (1), (2)r 
(3) (5), (6) of Cl. 6, (A) and (B) of 01. 7 
and 01. 18 of tbe wajib-ularz-of 1925, 
which take away thai'r rights are not 
binding on them They claim the right 
to realize grazing dues in respect of the^ 
banjar and the jungle of the village, to 
appropriate the income from the minor 
forest produce, and to collect and sell 
timber. The defendant who is the zam- 
indar of Amagarh Ohowki and the 
superior proprietor of this village, stated 
that the plaintiffs never enjoyed the* 
rights which they now claim, that the- 
rights now claimed were not recognized 
in the settlement of 1902-03, and that 
the plaintiffs were not entitled to the 
rights claimed because these rights were- 
not conferred on them when they were^ 
made inferior proprietors. 

The trial Court held that the plain- 
tiffs were not entitled to the rights they 
now claim on ao&ount of the entries in 
tbe settlement wajibularz of 1904 and 
of 1925, that though plaintiffs enjoyed 
these rights occasionally, they have not 
enjoyed them as a custom for a suffici- 
ontly long time to be entitled to them 
and that they were bound by the entries 
made in the previous settlement and 
could not claim the rights now claimed. 

The status of the inferior proprietor- 
in the Saugor and Nerbudda territories, 
was defined in the following words by 
the Budder Board of Revenue iu 1854 : 

" Ip landed propertiee where luperior 
proprietary right oE Talookdara or other per- 
BOQB of influenoe is clearly eatabliahed to be 
oo-oxisteat with right of inferior land-ownerB, 
and the contract of Bettlement is accepted' 
from the latter, malikana allowance in money 
only not exceeding 10 per cent on the revised 
jama shall be an additional item in tbe con- 
tract. payable, by the partlea engaging, into 
the Government treaBuriea on behalf of the 
superior proprietors Nioholl's Law of the- 
Oentral Provinces, para. 15, p. 89S. 

Secretariat letter No. 3784-175 dated 
14th November 1874, affirmed the title of 
every sub- proprietor, in the Bilaspur 
District, 

*' not over a due proportion of the village 
waste but over the whole area, whether culti- 
vated waste or jungle, comprised within the- 
traditional boundaries of the village and over 
this area the sub-proprietor was declared to- 
possesB the same rights as the zamindar him- 
self 6njoyedj)ver the rest of his estate." 

This decision of the Local Oovern- 
ment was ehallenged by the Zamindar 
of Lapha in a civil suit aiHd was affirmed 
by this Court in Daharaj Singh v. 
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Trihhuan Singh (1). An inferior pro- 
prietor in the Chanda District must be 
presumed to have same rights and privil- 
eges as an inferior proprietor in the 
other districts of the province enjoys, 
unless it could be shown that at the 
time of the grant, his rights were dedned 
and he was not given the rights which 
he is now claiming 

Amagarh Chowki was formerly in the 
Chanda District and was transferred to 
Drug in 1907. The first regular settle- 
ment of the zamindari was made in 1862- 
69 by Col. Lucie Smith. It appears 
from the following pages, on page 4 of 
the final report on the re-settlement of 
the Baipur and Drug Zamindaries in 
1921-24 that no inferior proprietors were 
created in 1862-69 : 

" Enquiries into proprietary rights were 
made but no inferior proprietors were created 
though QOQsiderable areas were given malik- 
makbifta status, the grantees being mostly 
thekadars who had held for many years or 
who had made substantial improvements. 
Unfortunately in the absence of records, and 
maps, those grants were lost sight of, so that 
when survey took place in 1895-96 these hold- 
ings wore, if cultivated by the thekadar re- 
corded as sir and if cultivated by tenants as 
ocoupanoy land. This mistake was set right 
so far as possible by Mr. Henmingway in 
1903.’* 

In 1908, inferior proprietary right 
was conferred on the malik makbuza 
holder of Deosur as appears from the 
following passage, on p. 21 of the Drug 
and Raipur Zamindari Settlement Report: 

''Twenty-three villages in eight zamindaries 
are held In inferior proprietary right. Ofthesa, 
ten in Kauraa are held by a Gond family, the 
head of which is called the Shikmi Zamindac 
of Bhurkoni. These villages were originally 
grants for worship, service gr maintenance 
but at first settlement the holders were found 
to occupy such strong positions that they were 
made inferior proprietors. Mouza Deosur in 
Amagarh Chowki is an exceptional case. Over 
the whole area of this vill-ige malik makbuza 
rights had been conferred at Col, Lucie 
Smith's Settlement." 

Apart from the wajib-nl-arz of 1904, 
^here is nothing on record to show that 
tt the time of the grant of inferior pro- 
prietary right in this village, any condi- 
iions were imposed, which curtailed or 
9 ut down the rights which an inferior 
proprietor ordinarily enjoys The appel- 
lants have urged that the Settlement 
Dfficer could not override the rights of 
ihe plaintiffs as inferior proprietors by 
Ln entry in the Record-of-Bights (waji- 
t)-ul-arz), but before us it is admitted 

tl) [1889] 9 0. P. L. R. 25. 


that if the waji-bul-arz of 1904 prepared 
about the time when the inferior pro- 
prietary rights were granted, records 
restrictions on the rights of the inferior 
proprietors this will justify a finding 
that by the grant the inferior proprietor 
was not given all the rights and privi- 
leges which the inferior proprietors usu- 
ally enioy. The question which we have 
to consider is, therefore, whether the 
wajih-ul-arz of 1904 clearly recorded 
any restrictions on the rights of the 
inferior proprietor of mouza Deosur. If 
this question is answered in the nega- 
tive, the presumption that the ordinary 
rights of an inferior proprietor were 
granted in the case of mouza Deosur will 
take effect. 

The first point to be considered in 
this appeal is whether the wajib-ul-arz of 
1904 placed any restrictions on the rights 
of an inferior proprietor or defined them 
properly in view of the new right whioh 
was conferred in that settlement. 
The following remarks about the waji- 
b-ul-arz of 1904, which are to be found on 
p 44, para. 42 of the recent settlement 
report, give some idea of entries in that 
record ; 

"The Hbereotypod wajib-ul-arz of last set* 
felemenb has been abandoned. It did not ac* 
curately daacribe village ouBtoms and oa many 
points was a dead letter." 

A study of the wajib-ul-arz of mouza 
Deosur shows that it is to a large extent 
stereotyped, for example Cl. 11, Sub-Cl. 
(2) gives details of rights of a patel who 
is not an inferior proprietor, whereas 
such a statement was nob necessary in a 
wajib-ul-arz prepared expressly for 
mouza Deosur. 

The heading to Cl. 19, Part 3, wajib- 
ul-arz for mouza Deosur, whioh defined 
the relations of the zamindar with the 
thekadars patels and ryots ran as fol- 
lows : 

"RightB of inferior proprietora, maktadara 
and mokaadara over the village waste and for- 
eat profits. " 

Nothing hat been recorded under this 
heading. If the inferior proprietor was 
not going to exercise any rights over the 
village waste and the forest profits, the 
entry in this column would have clearly 
mentioued that fact. In the absence of 
such an entry, it cannot be presumed, 
that the inferior proprietor was deprived 
of any rights, whioh are ordinarily en- 
joyed by inferior proprietors. 
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The learned Sub- Judge made a mistake 
in reading words into the wajib-ul-arz 
which do not exist there and .in drawing 
an inference from certain figures, which 
do not mean anything. In Ex. P-8 the 
following figure '****’' appears 
while in Ex. D. 7, a line li^ke this — ap- 
pears, None of these can be said to mean 
nil.’ If the Settlement Officer wanted 
to say that tbe inferior proprietor had no 
ri^ts, he could have easily usei the 
word ( ) instead of leaving tbe 
entry blank and not writing anything 
under that heading. Another mistake 
which the learned Sub-Judge made was 
regarding the interpretation he put on 
Cl. 2, sub-Cl. 2, of the wajib-ul-arz re- 
garding village waste The clause runs 
as follows : 

‘‘SVaate land ma> not be enoloaed by oliher 
patela or benanta oxoopt for purpoaaa of culti- 
vation, and provided thoro haa been no ezpreaa 
prohibition on the part of the zamindar. An 
enoloaod plot which ia not cultivated within 
aiz montha of iba enoloaure reverta to the vil- 
lage waste. But patela may enclose waste 
land for the planting of groves or the forma- 
tion of fodder reserves or grass bira with the 
approval of the zamindar, and tenants may 
do so with the permiaaion of the pabel, subject 
to the veto of the zamindar if the patel does 
nob hold the village as inferior proprietor.” 

This entry does not mein that the in- 
ferior proprietor can reserve land for 
grass with the permission of the zamin- 
dar. According to this entry, the za- 
mindar has got the right of veto, if the 
necessary permission was given by tbe 
patel, but he has not such right if the 
inferior proprietor gave the permission. 
The entries in Cls. 2 and 19, wajib-ul- 
arz of 1904 do not curtail the ordinary 
rights of the inferior proprietor and 
therefore the entries in the wajib-ul-arz 
of 1926, which curtail the ordinary rights 
of an inferior proprietor are incorrect. 

The learned advocate for the zamindar 
argued that the jurisdiction of the civil 
Oourt is barred under S. 220 (h), Land 
Revenue Act, as the plaintiff in this suit 
questions the validity of an agreement 
entered into, in the sub-settlement. The 
other side asserted that they are not 
challenging, in this suit, their liability 
to pay Bs. 90, which they are willing to 
pay. No question as to the validity of 
any engagement wit i the Government for 
the payment of land revenue or of any 
agreement entered into b^ superior or in- 
ferior proprietors in a settlement or sub- 
settlement arises in this case and, there- 


fore, the jurisdictioi of the.oiviLConrt is 
not excluded. 

We therefore hold that the plaintiffs as 
inferior proprietors are entitled to tbe 
declaration claimed by them. The decree 
of the lower Court is set aside and in its 
place, a decree will be passed in plaint- 
iffs’ favour, holding that the plaintiffs- 
have full proprietary rights over the for- 
est and waste lands and the zamindar ha» 
no right to them. 

The appeal succeeds and is allowed* 
with costs. We fix Rs 400 as pleader'e 
fees in this case, 

M.B./r.K. Appeal allowed. 
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Macnaih, A. J. 0. 

Guman Singh — Appellant, 

V. 

Pyarelal and others — Respondents. 

Second Appeal No. 250 of 1927, Deci- 
ded on 29th November 1928, against 
decree of Addl. Dist. Judge, Raipur, D/- 
22'nd March 1927. 

Esiements Act, S, 60 — Part only of a work 
of permanent character executed — Licenao- 
cannot be revoked. 

A licouae can not be revoked even when- 
part only of a work of a permanent oharaober 
has been executsTd by tha lloenses : A. I, R> 
1924 Nag. 254, Rel. on, [P 142 0 1] 

N G. Bose — for Appellant. 

D N. Chaudhaiy — for Respondents. 

Judgment. — The plaintiff’s father, a 
malgujar, permitted the defendant to 
build temples on a plot in the plaintiff’s 
village. The lower appellate Court bae 
found that the plaintiff’s father granted 
on express license to build tbe templee 
and as the defendant on the faith of 
that license constructed work of a per- 
manent character and spent about 
Rs. 1,500, the license cannot now be 
revoked. The suit for possession of the 
plot was, therefore, dismissed. 

In appeal it is first urged that the de- 
fendant pleaded a gift and there was no 
issue regarding a license. There was a 
clear issue: 

" Did the defendant oonatruot the temples 
on the site with the consent of plaintiff’s 
father 7 " 

This ground, therefore, fails. 

It is next urged that the plaintiff by a 
notioe, dated 6tb August 1923, revoked 
the license, at a time when the defendant 
bad done little work and tne plaintiff 
was entitled to revoke the license, but- 
it ia quite oleaf that the defendant bad 
incurred considerable expense on the* 
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work of buildiog the temple before the 
Dotioe was given. The reasoning in 
Vithaldas v. Goma (1) will apply when 
part only of the work is completed at the 
bime the licensor desires to revoke the 
license. The appeal fails and is dismissed. 
Costs on appellant. 

M B /b K. Appeal dismissed. 
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Full Bench. 

IdACNAIB, Offg. J. G. and Kinkhedb 
AND Staples, A. J. Cs. 

Bapu — Appellant. 

V. 

Oulabchand and others — Respondents. 
Misc. Appeal No. 34 of 1927, Decided 
on 2lBt March 1929 against the order 
of the Dist. Judge, Wardha, D/- 21at April 

1927 in Civil Appeal No. 52 of 1926 
Civil P. C , O. 22, R. 4— Defendant 

dying between preliminary and final decree 
— R 10 and not R. 4yappliei-*Civil P. C., 
O. 22, R. 10. 

Rule 10, O. 22, applies in a ease in which the 
death of the defendant occura between the 
pasBing of the preliminary and 'final decrees 
of a BUit and not R. 4 : A 1. R 192L Nag. 82 
af}%rmed ; A. /. R. 1924 P. C. 198 ; A. I. R. 

1928 Mad. 914, (P. B.\\ A. I. R. 1927 Oadh 156; 

Rel 071 ; A. 1. R. 1927 All, 272, Diss. /rom, 
A. J. R, 1923 Mad. 237, Held overruled by 51, 
Mad. 701— A. L R. 1928 Mad. 914=112 I. G. 
116, (P. P.). [P 144 0 1] 

H.D. Mulak — for Appellant. 

V. Bose, O. S. Lule and M. B. Bobde — 
for Bespoadents 

Prideaux, A. J. C. — It was held by 
Hallifax, A J. 0., in Tularam v Tuka- 
ram (1) that 

*' the first four rules of O. 22 cannot apply to 
a case in which the death of the defendant 
ooonra between the pasaing of preliminary 
and final decrees in a suit, as there is then no 
right to sue surviving." 

My learned brother followed the Cal- 
cutta High Court iu this view : see 
Surendra Keshub Boy v. Khetter Krtshio 
Milter (2). 1 have doubts as to the 

correotuesa of this ease ; for it seems to 
me that O. 22, R. 4 applies where a de- 
fendant dies after the preliminary decree 
and before the final decree in a suit for 
dissolution of partnership or for accouats 
or a suit on a mortgage. In Ah Baha- 
dur Beg V. Bafiullah (3) two Judges 
disagree with the ruling in Tularam v. 
Tukaram (1) and in support of their 
opinion they mention Lakshmi Achi v. 
U) A. I. R. 1921 Nag. 82=17 N. L. B. 81. 

(2) [1903] 80 Oal. 609=7 O.^W. N. 517 (F.B.) 
(8) A. T. B. 1927 All. 279=49 All. 810. 


Subbarama Ayyar (4), Subbarayudu 
V. Bama:da3U (5;. 

I would ask for a Full Beuoh decision 
on the question whether B. 4, 0. 22 or 
R. 10 of the same order applies in a ease 
in which the death of the defendant 
occurs between the passing of the preli- 
minary and final deorees iu a suit. 
Opinion. 

Kinkhede, A. J. C . — The point re- 
ferred for the deoision of the Full Beach 
by the order of referenoe made by 
Prideauz, A. J G., is whether B. 4, 
O. 22, Civil P. C., or R. 10 thereof, ap- 
plies in a ease iu which the death of the 
defendant occurs between the passing of 
the preliminary and final deorees iu a 
suit. This Court's reported deoision in 
Tularam v. Tukaram (1) favours tha 
view that R. 10 applies and that there 
is no abatement of the suit iu sueh a oase. 

The point has been disoussed at great 
length before the Full Bench. Having 
considered the oases cited by oounsel 
on each side, I am of opinion that the 
view taken by this Court in Tularam v. 
Tukaram (1) is good law, as it has the 
support of the ruling of their Lordships 
of the Privy Council in Lachmi Narain 
V. Balmukund (6) and is in aooord with 
the view taken in Lukhpati Kuar v. 
Daulatsingh (7) and in the Full Bench 
decision of the Madras High Court in 
Perumal Pillai v. Perumal Chetty (H) 
where the whole oase law has been 
discussed. 

My reply to the referenoe will, there- 
fore, be that the view of law taken by^ 
this Court in 17 N. L. B. 81 is sound, 
inasmuch as where the death of a party 
to a suit takes place after the passing of 
the preliminary decree, there can be no 
abatement of the suit for the simple 
reason that the right to sue merges in 
the decree and the decree conclusively 
determines the rights of the parties 
thereto. 

Mnenuir, Offg. J. C. and Staples. 

A. J. C. — (After stating the order of 
referenoej the udgment proceeded). The 
facts of the oaso are not disputed and 
may be briefly stated. A preliminary 

(4) [1915J 39 Mad. 4BB--28 M. L. J. 491=29 
I. 0. 142=(1915) M. W. N. 827. 

(5) A, I. R. 1923 Mad. 237=345 Mad. 872. 

(6) A. I. R. 1924 F. 0. 198=4 Fat. 6^=51 I. 
A. 821 (F. 0.). 

(7) A. I. B. 1927 Oudh 156=2 Luok. 464. 

(8) A. 1. R. 1928 Mad. 914=51 Mad. 701 
(P. B,). 
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deorea for foreolosare was passed oa the absolute; or whether O. 23, B 10 


doth October 1920 ia favour of Sobhag- 
mal, Bamaji, Krishuaji, Veukappa and 
Narayan against Sadasheo. The decree- 
holders Narayan, Bamaji and Sobhagmal 
died and the names of the first two were 
struck oS from the record as they were 
represented by the decree-holders al- 
ready on record. Upon Sobhagmars 
death his widow Tulsabai was brought 
on ^record and the decree-holders then 
remaining were Tulsabai, Krishnaji and 
Venkappa. Sadasheo paid part of the 
decretal amount and time was extended 
up to December 1923. No further pay- 
ment appears to have been made. 
Meanwhile Tulsabai died and the judg- 
ment-debtor Sidasheo also died. On 7th 
September 1925 Oulabchand, who claim- 
ed to be the legil representative of 
Tulsabai, Krishnaji and Venkappa, made 
an application for making the decree 
final and also made another application 
that Oulabchand should be brought on 
the record in place of the decree- holder 
Tulsabai, and that the present appellant 
Bipu should be brought on the record as 
the judgment-debtor in place of his 
deceased father S^idasheo The triil 
Court held that, as Sadasheo died on 1th 
November 1921, i. o , more thin three 
months before the applioition was miide, 
the suit had abated against his legal re- 
presentative Bipu. The trial Court 
further held that the suit should be 
deemed to have abated as far as Oulab- 
ohaul, the legal representative of Tulsa- 
bai, was concerned, as Tulsabai died on 
3rd April 1921 The Sub-Judge based 
his findings on the view that the case 
was governed by 0. 22, B. 1, sub-B (3), 
and referred to the ruling in Narayan 
V. Mt, Dhudabai (9). On appeal, how- 
ever, the District Judge has held that 
that ruling had no application and fol- 
lowed the ruling in Talaram v. 
Tukaram (1) holding that O. 22, B. 10 ap- 
plied and not O. 22, B. 1; and that there- 
fore the application was not barred, nor 
did the suit abite against the legal 
representative of Sadasheo 

The only point to be decided now in 
this reference is whether 0 22, B. 1, 
should apply in a case of this kind, 
where the death of a party takes. place 
after the passing of the preliminary 
decree but before the decree is made 

(9) A. I. R. 1995 Nag. 219321 N. L. R. 38. 


should apply. It may be noted that 
there ia now uo room for the coatention 
that B. 10 cannot apply in the case of 
the death of one of the parties to a suit; 
and the view taken in the two Bombay 
oases referred to in Tularam v. 
Tukaram (i), namely Bajaram Bhag- 
wat V. Jibai (10) and Jamnadas 
Chabildaa v. Sorabji Kharsedji (11), 
cannot now be considered as correct. 
The only point; in dispube is whether, 
after the preliminary decree has been 
passed, it can be held that the right to 
sue subsists so as to bring the case with- 
in B. 1, O. 22 or not. At p 83 of the 
ruling iu Tularam v. Tukaram (l) 
Hallifax, A. J. G has held that, after 
the passing of the preliminary decree 
there is no further right to sue in the 
plaintiff; and this view, in our opinion, 
appears to be correct. It is true that 
the matter is one upon which there 
is a oonfiiot of authority, and many 
rulings cm be cited on either side. 
The matter, however, appears to be 
decide I by the ruling in Laehmi Narain 
Marwari v. Balmukund Marwari (6), 
in which their Dordships of the Privy 
Gjunoil have held that, after a decree has 
once been mide in a suit, the suit 
cannot be dismissed unless the decree is 
reversed on appeal. Their Lordships at 
p. 66 of that ruling state : 

"Tbo parties have on the makiag of the de- 
cree, acquired rights or incurred liabilities 
which are fixed, ualeas or ualiil the deoreo is 
varied or set aside.” 

In our opinion, their Lordships have 
made it clear that after a decree has once 
been made, the right to sue does not 
subsist and the suit cannot abate. It 
may be noted that after this decision of 
the Privy Oounoil the Madras High 
Court, which formerly took the opposite 
view, as may be seen from the rulings 
in Lakshmi Achi v. Subbarama Ayyar 
(1) and Subbarayadu v Ramadasu (5) 
has now adopted the view that a pre- 
liminary decree determines the rights of 
the parties This has been laid down 
by the Full Bench of that Court in Peru- 
mal Pillay v. Perumal Chetiy (0), 
which overrules Suhbarayudu v. Rama- 
da$u{6) We would especially refer to 
the opinion of Coutts-Trotter, G. J., at 
pp. 709, 710 and 711 of the later ruling. 
It may be noted that the rulinQ in Ah 

(101 [1885] 9 Bom. 151. 

(11) [1893] 16 Bom. 37. 
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Bahadur Beg v. Rafiullah (d)i which 
has beea quoted by Prideauz, A. J. G., 
in his order of reference, relied upon 
Lakshmi Achi v. Subbarama Ayyar (4) 
and it must be bold that that ruling has 
been overruled by Perumal Ptllai v. 
Perumal Chetty (8). In the ruling re- 
ported in Lakhpati Knar v Daulat 
Singh (7) it has been held that no ques- 
tion of the right to sue can subsist in a 
suit after a decree is delivered by the 
Court in that suit. We would quote 
the following passage from that ruling : 

"DooiBiouB of almoBt all tho High Courta 
in India were oited in aupport of the view 
that proceedings after the preliminary docreo 
and bafove the final decree are proceedings 
in the suit. We are of opinion that the pre- 
cise question which ariaes for determination 
in the present case is not answered on the 
view of the rule of procedure taken in 
those decisions. Tho question which we 
have to decide is whether the provisions of 
sub-R. (3), R. 4, O. 22, Civil P. G., applies to a 
suit in which a decree of the Court prelimi- 
nary in its legal oharaateristias has coma 
into existence and death occurs in the rank 
of the defendants subsequent to such a decree. 
According to our judgment the said sub-rule 
has no application to such a case. The word 
*'Buit" in O. 22 must bo given a restricted 
meaning. We think it means only such prq| 
ceedings as are antecedent to the passing of a 
decree, preliminary or otherwise, This inter- 
pretation IS supported by the language and 
import of the several rules of the said order. 
The first rule is that the death of a 
plaintiff or a defendant shall not cause 
the suit to abate if the right to sue survives. 
Obviously no question of “the right to sue" 
can subsist in a suit after a decree is delivered 
by the Court in that suit. As soon as the 
Court pronounces judgment the plaintiff’s 
original right to sue disappears if he has failed 
and it merges in the decree if he has won : 
traniii in rem jadicatam.” 

The view taken, then, by Hallifiix, A. 
J. C , in 1920 is oorrect aocording to the 
later decision of the Privy Gounoil in 
Lachmi Narain Marwari v Balmu- 
kund Marwari (6) and that decision has 
now been followed by the Madras High 
Gourt and the Ghief Gourt of Lucknow. 
So far, then, from seeing any reason to 
dissent from the view taken by Hallifax, 
A. J. 0., in Tularam v. Tukaram (l) 
^we are of opinion that it is oorrect and 
that it should be followed. We there- 
fore answer the reference made to this 
Full Bench by saying that R 10, 0. 22 
applies in a case in which the death of 
the defendant occurs between the pass- 
ing of the preliminary and final decrees 
of the suit, and not B. 4 of that order. 

B.K. Refe rence anewered. 
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Staples, A. J. G. 
Nyajmohomad Khan — Applicant 

V. 

Babulal — Non-applicant. 

Civil Buvn. No 214-D of 1928, Deci- 
de! on Slat January 1929, against order 
of Sm. 0. G. Judge, Darwha, D/- 3rd July 
1928 in C. S. No. 385 of 1927. 

Provincial Small Cause Courts Act^ 
Art. 35 (iij^Suit for money — Plaint alleg- 
ing that wrong figure was inserted in ack- 
nowledgment in order -to bring suit on pre- 
vious transaction — Suit does not come 
under Art. 35 (ii). 

A suit was brought for money claim. There 
was an allegation in the plaiht that the de- 
fendant had got a wrong figure inserted in 
tho acknowledgment, but that was only made 
a ground for bringing the suit on the pre- 
vious account and not on the subsequenti 
acknowledgment. 

Held, that the case did not fall under 
Art. 35 (il). [P 144 G 2} 

F. R. Dhok — for Applicant. 

Order, — The Judge of the Small 
Cause Court, Darwha, after hearing the 
case and taking evidence returned the 
plaint to the plaintiff for presentation to* 
the proper Gourt instead of delivering 
judgment. The procedure, in any case, 
seems to be incorrect, and further the 
order returning the plaint is, in my 
opinion, wrong. The suit was brought 
for a money claim, and not for compen- 
sation on account of any offence or 
wrongful act. It is true that there was 
an allegation in the plaint that the de- 
fendant had got a wrong figure inserted 
in the acknowledgment, but that was 
only made a ground for bringing the 
suit on previous account and not on the 
subsequent acknowledgment. No com- 
pensatioTi or damages of any kind were 
claimed for the wrongful act of the de- 
fendant, and only the amount due on the 
original transaction was claimed. The 
view taken by the lower Court, that the 
case fell under Art. 35 (ii) of the Small 
Cause Courts Act, is clearly mistaken 
and cannot be upheld. The order of the 
lower Gourt returning the plaint for pre- 
sentafcioQ to the proper Gourt is there- 
fore set aside and instead the Small 
Cause Court is directed to take back the 
case on its own file and to dispose of it 
according to law. Costs of this applica- 
tion will be borne by the non-applicant; 
but as he did not appear and contest the 
case I fix pleader’s fees at Bs, 10 only. 

S.R./r.R. Order set aside. 
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MACNAIB, OFFO. J. 0. AMD 
Staples, A. J. G. 

Naraindas — Applicant. 

V. 

Nenu — Non-applicant. 

Civil Ref. No. 274-8 of 1927, Decided 
on 5th March 1929, Reference made by 
2nd Gl. Sub-J., Ghandnr. 

afli Contract Act, S, 134— Omiiiion of 
creator to lue principal debtor, _ within 
period of limitation, does not diichargo 
■urety. 

The omiBBion of a ciedibor to sue the prin* 
oipal debtor, within the period of limitation 
prescribed for a suit against the debtor, does 
not discharge the surety under S, 134 ; 2 N. 
L, B. 42 ; 11 All, 310 ; 24 All. 504, Duap^r, 
A. I. B. 1924 Nag. 411; 33 Mad. 308 ; 7 

Bom. 146; 6 Ca2. 340; 1 Mad. 228; Carter v. 
White, (1883) 25 Oh. D. 666; Samuell v. 
Hoivatth, 3 Mer. 272, Ref. 6 Bom. 647: 
12 CaJ. 330, Diet. [P 148 0 2] 

O. V. Deshmukh — for Non-applicant. 

Order of Reference: — 

Kolhotkar, A J, C — This is a re- 
ference under 0. 46, R. 1, Civil P. G., 
made by the 2nd Glaas Sub- Judge of 
Ghandur, invested with powers of a 
Small Cause Court. A creditor insti- 
tuted a ' suit in his Court against the 
surety alone for recovery of the debt due 
on a pro-note without impleading the 
principal debtor. On the date of suit 
claim against the principal debtor was 
in time, but when the question of the 
defendent’s liability for the debt came 
for consideration, the said claim against 
the principal debtor was barred by time. 
He has therefore referred the following 

legal point to this Court : 

(1) Whether the creditor can sue the 
surety alone in absence of any provision in 
the guarantee to the contrary, and is the 
surety liable in law 7 

The Judge who has made this refer- 
ence observes that the decisions in 
Mahomed Shareef v. Chaitu (l) and Abde 
All V. Askaran (2) are conflicting and 
cannot be reconciled, and that in his 
opinion a creditor can sue the surety 
alone even though his claim against 
tbe principal debtor is barred by 
limitation. 

The head-note in Abde Ali v. Aska- 
ran (2) regarding creditor’s omission to 
sue the principal debtor within the 
statutory period of limitation and dis- 
charge of the surety is rather misleading. 
The matter involved in that portion of 

(1) [1906] 2 M. L. R, 49, 

(2) A. I, B. 1924 Nsg. 411=.20 N. L, B. 140. 


the head-note was neither considered nor 
decided in that case. The observation in 
regard to them was only incidentally 
made in the following sentence appear- 
ing at p. 141 while dealing with the 
question of limitation : 

** Although the omission of a creditor to 
sue the principal debtor within the statutory 
period may not discharge the debtor and the 
surety under B. 184, Oontraot Act,: see 3uhra- 
manta Aiyar v. Oopal Aiyer (8), yet it seems 
to me that the payment of interest by the 
debtor within limitation under S. 20, Lim. 
Act does not give a fresh starting point for 
limitation against the surety. " 

It will be quite clear from the above 
sentence and the absence of any reference 
in any other part of the judgment to the 
question whether the creditor’s omission 
to sue the principal debtor within the 
period of limitation does or does not 
discharge the surety, that the said ques- 
tion was neither raised nor considered 
by the learned Judge who decided the 
case, and that consequently the part of 
the head-note referred to above cannot 
be regarded as having reference to a 
considered decision. 

As at present inclined, I find myself 
in full accord with the view taken 
in Subramania Aiyar v. Oopala 
Aiyar (3) and the several reasons 
given therein for supporting the view. 
That view is in direct conflict with 
that taken in Mohomed Shareef v. 
Chaitu (1), a published ruling of this 
Court. The first and foremost reason for 
the view that a creditor’s omission to 
sue the principal debtor within the 
period of limitation prescribed for a suit 
to be instituted against a debtor does not 
discharge the surety is that the said 
omission cannot have the legal consequ- 
ence of discharging the principal debtor. 
It is only if the said omission can have 
such a legal consequence that the surety 
will be discharged under the provisions 
of B. 134, Contract Act. It is quite 
manifest from the provisions of S. 28 
Lim. Act that the only rights which are 
extinguished by virtue of the determina- 
tion of the period of limitation are those 
concerning property, possession of 
which is claimed. It is only in the case 
of such property that limitation not 
only bars the remedy by action, but also 
extinguishes the rights in regard to such 
property. It has not this double effect 
in the case of personal actions, such as 

(8) [1910] *83 Mad. 308^7 1. 0. 

M, L. J. 633. 
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an aotioa for reoover^ of a debt. la oase 
of snob personal aotioas, only tbe re- 
medy by action is barred by limitation. 
Bat the ri^ht forming the basis of the 
action remains unatfeoted. This view 
finds material support from S. 60, 
and Cl. (3), S. 25, Contract Act. The 
former section speaks of a debt barred 
by limitabioQ as a lawful debt and as a 
debt actually due and p'liyable to the 
creditor towards which a creditor can 
legally appropriate a repayment. Limi- 
tation cannot therefore be regarded as 
having had an effect of extinguishing the 
debt. It is only on the extinguishment 
of a debt that a principal debtor will 
be discharged. So long as the debt con- 
tinues to have a legal existence no ques- 
tion of the discharge of a principal debt- 
or can arise. Again under Cl. (3), S. 25, 
Contract Act, a barred debt constitutes 
good Goosideratioa for a written promise 
to pay, signed by the party liable to be 
charged therewith, and cannot conse- 
quently be regarded to have been extin- 
guished after the expiry of the period of 
limitation. 

The second reason is furnished by 
8. 137, Contract Act. The said section 
provides that mere forbearance on the 
part of the creditor to sue the principal 
debtor does not, in absence of any provi- 
eion in the guarantee to the contrary, 
discharge the surety. The word "forbear- 
ance" is not qualified by a phrase limit- 
ing the period of such forbearauce. In 
absence of such a qualifying phrase for- 
bearance may be exercised for any length 
of period. It may be either for a period 
of limitation or for a period exceeding it. 
The mere fact of the illustration to the 
section mentioning one year as the period 
of forbearance does not seem to me to 
involve the implication that the forbear- 
ance is to be exercised for a period short 
of the period of limitation. Had the 
legislature intended to thus limit the 
period of forbearance, it would have 
expressed that intentiou in the section 
itself. 

The decision in the Madras case rests 
on both these reasons; while those in 
Uajarimal v. Krishnarao (4), Sankana 
Kalana v. Virupakshapa Oaneshapa (5) 
and Kruhto Kishon v. Badha Roman 
(6) in which the same view is expressed 

Til [1880] 6 Bom. 047. 

(5) [1882] 7 Bom. 140. 

(6) [1886] 12 Oal. 880. 
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rest on the second reason. There are 
thus on the one haul the three High 
Courts of Bombay, Calcutta and Madras 
in favour of the view that in such oir- 
cumstanoes the surety is not discharged 
from liability to the creditor; while the 
contrary view is miinbainad by the Alla- 
habad High Court iu Radha v. Kinlook 
(7) and Banjit Singh v. Nauhat (8) and 
it is adopted in iMahomed Shareef v 
Chaitu (I). 

For the reasons set forth above I find 
myself unable to agree with the view 
taken in Mahomed Shares/ v, Chaitit{l) 
a published ruling of this Court. My 
disagreement necessitates a reference to 
a Banoh of the legal question involved. I 
would therefore refer the following ques- 
tion to a Bench and would request the 
Judicial Commissioner to constitute a 
Bench for the purpose and to refer the 
said question to it; 

"Whether the omiaaion of a oreditor to 
sue the pnaoipAl debtor withia the period of 
limitAtioa prseoribed for a anit ngaiaat the 
debtor does not diaoharga tha surety under 
S. 134, Oontraot Aot." 

Opinion. 

The question referred to the Bjaoh la 
this; 

"Whathar the omiaaioa of a oreditor to aue 
the principal debtor within the period of 
limitation preaoribed for a suit agaiuat the 
debtor does or does not discharge surety under 
B. 13i, Oontraot Act." 

In a published ruling of this Court 
Mahomed Shareef v. Chaitu (1) the ques- 
tion has been answered in the affirma- 
tive. In that case Drake-Brockman, 
then A. J. C.. gave full reasons for his de- 
cision and these reasons require careful 
oonsideratioQ. 

At the date of the decision of the case 
the view that the legal oonsaquenoe of 
such omission by the oreditor was a dis- 
charge of the principal debtor had been 
taken by the Allahabad High Coart In 
Badha v. Kinlook (7) and in Banjit 
Singh v. Naubat (8). Sir Frederick 
Pollock in "The Indian Contract Act." 
p. 398, considered that this view was 
correct. The Bombay High Court in 
Hajarimal v. Krishnarao (4) did not 
think it necessary to decide this point. 
The Oaloubta High Court in Krishto 
Kishori Ohowdharain v. Badha Roman 
(6) followed the Bombay oase, and 
it appears that in Cunningham She- 
phard on "The Indian Oontraot Aot.'V 

(71 [I88lij 11 All. 3ib=(lfl3») A. W. N. 94. ' 

(8) [1902] 24 All. 504=(I902) A. W. N. 166. 
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9fch edn , the reasoning of the Bombay 
and Oaloatta rnlings was approved. 
There was, therefore, authority for this 
view and the opposite view was not held 
by any High Court or approved in any 
text book. 

The main basis of the daoiaion of Ma- 
homed Shareef v. Ghaitu (I) is that this 
view is oorreot and that it follows from 
the plain words of S. 1J4, Contract Act, 
tItaL the surety is discharged. There are, 
however, very strong reasons for holding 
that tho omission of the creditor to sue 
the principal debtor within tho statutory 
period has not the legal oonaequence of 
his discharge. Those reasons are well 
expressed in Subramania Aiyar v Go- 
pala Aiyar (3), (at p 3L0). It is there 
stated : 

'*DoQa the running of the statutory period 
time extinguish the debt as well as bar the 
romsdy 7 Mr. Mitra in his 'ragora Leoturos 
on Limitatioa,' 4th ediGion, says at p. 14, *a3 
ta rights in personam, it has bean hold that a 
right to receive payment of a debt does subsist 
even after the remedy by action has bean bar- 
red.' The daoisious in Mohesh Lai v. Basani 
Kamaree (9) are clear aathority in favour of 
this view. See also the learned disousilou of 
the question by Holloway, J , in Yalta Tam- 
baraUi v. Vira Ri^yart (10). Thera is hardly 
lay room for doubt in the face of the express 
language of 3. 23, Lim. Act, 15 of 1877, which 
merely extiaguishae the right to property 
when tho period is detormiued for suite for 
recovery of such property. Whenever personal 
lotions are barred, the rights themselves are 
not extinguished. That the principal debtor 
Is not discharged by lapse of time may also be 
gathered from S. 2S, 01. 3, and 3. 60, Contract 
Aot, 9 of 1873. A barred debt la a good found- 
ation for a written promise to pay signed by 
the party liable to be charged therewith. It is 
impossible to regard a debt as discharged by 
limitation when 3- 60, Ooutract Act, speaks of 
1 barred dibt is a lawful debt, actually due 
and payable to tho creditor. Unless a law of 
limitation operates is well as a law of 
extinctive prescription, omission to sue cauaot 
discharge the debtor. Limitatioa which mere- 
ly bars the remedy is never spoken of in 
works of JurUprudanoa as a mode of disoharg- 
lug an obiigation. Holland, enumerating the 
modes of tjrmination of rights in personam, 
does not refer to limitation as one of them: 
■ae Holland's 'Jariaprudouco,* lOth edition, 
pp. 333 to 311. Anson in his work on 'Oon- 
traots' treating of ths 'discharge' of oontraots 
says: 'it common law lapse of time docs not 
idaot Qoutrajtual rights. 3aoh rights are of a 
pormanout anl ladistrnctiblo charaotor unlaai 
either from tho nature of tho ooutract, or 
from its terms, it be limited In point of dur- 
ation. But though the rights possess this per- 
minoat charaotor, tho remedies arising from 
Ihalr violation are, by varioua etatutory provl- 


Nemd Nagpur 147 

■ions, withdrawn after a oarUIn lapse of time. 
The remedies are barred, though the rights are 
nob extinguishad' : (see Anson's 'Law of Con- 
tract,' ilbh edition, p. 843J." 

We agree with this reasoniug and hold 
that the omiBsiou we are ooasidaring is 
not such au omission as is contemplated 
by 8. 134, Contract Aot. We romark 
that Sir Frederick Pollock has himself 
taken part in the preparation of the 
6th edition of his work on the Con- 
tract Act (Contract and Specific P^iief 
Acts by F. Pollock and D. Mulla) 
and on p. 677 of this edition it is stated 
that apparently the opinion opposite to 
that taken by the Allahabad High Court 
must be accepted as correct. 

If S. 134, Contract Act, does not decide 
the question under reference, there ap- 
paiirs no reason why great weight should 
not be given to the English decisions on 
the point and to the opinion o! oommen- 
tators on the English Law. The law in 
England appears to be settled. We again 
quote from Subramania Aiyar v. Oopala 
Aiyar (3) (at 310) : 

" Does tho omission of tho creditor to sue 
tha principal debtor within the statutory 
period discharge the debtor (sio . probably 
'auraty is intonded) 7 Wa think nob, says 
Liudlay, L. J., io Carter v. White (11), (at 672), 
'Is it the law that a creditor who neglaots to 
sue his debtor till tho statute has run will 
thereby discharge his suracy 7 Th)re is no 
deoision to that eSoot. Oa she contrary tho 
true principle is that m re omission to sue 
docs not discharge the surety because the sure- 
ty can himself set the law in o^jjration against 
the debtor.* Cotton, L. J., exprasaed himself 
to the same eSeot, and Fry, L, J, oonourrad. 
This statement of the law has been accepted 
without question. See 'Chitty on Oontraots,' 
14th edition, p. 465, and 'Bkrby and Bosanquet 
on Limitation,’ 2ad edn, p. L77." 

Drake Brockman, A. J. C. considers it 
to bo settled that in ordinary oases it is 
the business of the surety to sec that the 
principal pays, aot that of the creditor ; 
but he thinks that this principle cannot 
be extended to cover a case where the 
oredibor has allowed his olpiiai against 
the principal debtor to become time-barr- 
ed as such an extausiou would be difii- 
oult to reconcile with S. 135, Contract 
Aot, which discharges the surety if there 
is a ojntraot between tho oreditor and 
the principal debtor whereby the creditor 
promises to give time to, or not to sue, 
the principal debtor. Now the reason 
of the rule laid down in S. 136 is thus 
stated by Lord Eldon: 


(9) CLB31J 6 OaI. 3l0=a7 O.L.B. 12L 

(10) [1877] L Mad. 928. ' 


(11) [1883] 25 Oh. D. G6u=a54 L.J. Oh. 138i 
60 L.T. 670^9 W.B. 699. 
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" The surety is held to be discharged for 
this reason, because the creditor, by so giving 
time to the principal, has pub it out of the 
power of the surety to consider whether he 
will have recourse to his remedy against the 
principal or not; and because he, in fact, can- 
not have the same remedy against the prin- 
cipal as he would have had under the original 
contract " Samuell v. Ilowarth (12). 

Under the original contract the surety 
could, at any time after the debt became 
due, call upon the principal to liquidate it 
and if he neglected to do so himself pay 
the debt and at once have recourse to 
his remedy against the principal debtor. 
By the contract to give time, this right 
is impaired. The omission of the cre- 
ditor to sue the principal debtor has no 
such effect: there is no variation of the 
original contract' to the detriment of the 
surety's rights. Wo are therefore res- 
pectfully of opinion that the provisions 
of S. 135, Contract Act, furnish no guide 
to the decision of the question referred 
to us. 

The basis of the decisions in Hajari- 
mal V. Krishnarau (4) and Krishto 
Kishori Chowdharain v, Badha Roman 
(6) was that S. 137, Contract Act 
prevented the application of S. 134. 
We do not need to consider whether this 
is the case as, in our opinion, there is 
no inconsistency between the provisions 
of S . 137 and those of S. 134. It is 
hardly possible to discuss the question: 
What would the framers of the Act 
have intended by the statement that 
mere forbearance on the part of the cre- 
ditor to sue the principal debtor does not 
discharge the surety if they had stated in 
a previous section that by such forbear- 
ance in some cases the surety was dis- 
charged? We state, however, that the 
arguments of Drake-Brockman, A. J. C. 
appear to us to have great force: there 
is difficulty in holding that S. 137 was 
intended to override 8. 134 especially as 
8. 137 appears designed to explain and 
amplify 8. 135. 

We respectfully disagree with the de- 
cision in Mahomed Shareef v. Chaitu 
(1)- As we have indicated Drake-Brock- 
man, A. J. C. received no encouragement 
from existing text books or rulings to 
reach the decision we consider correct. 
We consider that, apart from the pro- 
visions of 8. 137, Contract Act, it must 
be held that the omission of a creditor 

(12^ 3 Mer. 272. 
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to sue the principal debtor within the 
period of limitation prescribed for a suit 
against the debtor does not discharge the 
surety under 8. 134, Contract Act. 
There is no difficulty in holding that 
S 137 deals with such an omission when 
this interpretation is entirely consistent 
with the other provisions of the Con- 
tract Act. We add that our opinion is 
in full agreement with the view taken 
in English oases and the provisions of 
the Contract Act so far as they affect this 
question do not appear to differ in any 
way from the principles on which the 
English decisions are based. 

K.N./bk. Beferenoe answered 

in negative, 
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Mohiuddin and Staples, A. J. Cs. 

Balaji — Defendant — Appellant. 

V. 

Oopal — Plaintiff — Respondent. 

Second Appeal No. 426 of 1927, Decided 
on 11th March 1929, against decree of 
Addl. Diet. Judge, Chanda, D/- 11th 
April 1927, in Civil Appeal No. B 
of 1927. 

« (a) Civil P. C., O. 21, R. 11 (2-j) (v)— 
Rateable diitribution ii not a form of exe- 
cution^Civil P. C., S. 73. 

An application, praying only for rateable 
distribution is not a valid application for exe- 
cution. Civil Procedure Code does not recog- 
nize an application for rateable distribution 
as such. A decree-holder, to obtain rateable 
distribution under S. 79, must make an ap- 
plication for execution praying for execution 
of his decree in one of the ways mentioned in 
O. 21, B. 11, before the receipt of assets by 
the Court: A. I. /2.-1921 Bag. 5, Appr. 

[P 150 C 1] 

^ ^ (b) Civil P. C., S. 73 — Analogy of 
what might or might not be done to save 
limitation under Art. 1B2, Lim. Act, canno| 
be applied to application for execution ac- 
cording to S. 73. 

An application which does not specify the 
way in which the assistance of the Court 
sought for executing the decree according tc 
O 21, R. 11 is not an application for execu- 
tion according to law, even though it may be 
application, which can bo considered as a- 
step in aid of execution so as to save limi^ 
tatioD. [P 150 Cl] 

A creditor, claiming rateable distribution 
on the strength of a money decree, must him- 
self ask for attachment and sale of the pro- 
perty or for execution of his decree by one of 
the modes specified in 0. 21, B, 11 ; A. I. R, 
1921 Nag, 6, S4 Mad, 25 and Apprt\ 11 C. P- 
L. R, 157, Ref, [P 150 0 1, 2], 

M, B. Bobde^ior Appellant. 

D. T, Mangalmoorti — for Respondent- 
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Opinion. 

{Dated Bth February 1929.) 

In this appeal a rarerence has been 
made by Prideaux, A. J. C., in the fol- 
lowing berms : 

" The question is whethai the view ez- 
pressed by Kotval, A. J. 0., in Dwarkadas v. 
Ohasiram (1) la not too narrow. Is it naoea- 
eary for a creditor, claiming on the strength 
of a money-decree rateable distribution from 
the proceeds of a sale of his debtor's property 
a^out to take place at the instance of another 
.•creditor, to ask himself for attachment and 
sale of that property, or is it sufficient to 
merely ask for rateable distribution ? The 
question is of general importance and 1 would 
ask for a Bench to decide it." 

The facts of the case have been fully 
stated in the judgments of the lower 
Courts and are not disputed. It is ad- 
Luitbed that the respondent Gopal was 
executing his decree against Sakharam 
in Civil Suit No. 170 of 1924 and that he 
had attached immovable property be- 
longing bo Sakharam, and an auction-sale 
was held on 22nd May 1925. On the 
day of the sale the appellant Balaji, who 
had obtained a decree against Sakharam 
in Civil Suit No. 217 of 1924, made an 
application for rateable distribution be- 
fore the sale proceeds actually reached 
the Court. It may be noted that the 
Court, which tried both the Civil Suits 
Nos 170 of 1924 and 217 of 1924, was 
the same, namely the Court of the Sub- 
ordinate Judge, Warora. The Subordi- 
nate Judge allowed the applicatiou for 
rateable distribution, and Balaji was 
^LWarded a sum of Rs. 198 out of the sale 
proceeds by way of rateable distribution. 
Gopal, thereupon, filed a suit for re- 
covery of this amount plus Es 16-3-0, 
costs in the proceedings for rateable dis- 
tribution, on the ground that rateable 
distribution was wrongly allowed and 
that this sum should not have been paid 
to Balaji. The Sub-Judge, 2nd Class, 
Warora, who tried the suit, decreed the 
claim in favour of the plaintiff and that 
decree was upheld by the Additional 
District Judge, Chanda, on appeal. In 
second appeal to this Court a reference 
has been made as stated above. 

The only point to be decided is whe- 
ther the application by the appellant for 
rateable distribution can be held to be 
an application for execution within the 
meaning of S. 73, Civil P. C. In the 
ruling in Dwarkadas v. Ohasiram (l) (at 
p. 1 44) Kotval, A. J. 0., has held that 
<i) A. I. R. 1921 Nag. 6=17 N. L. R. US, 
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" ono of the oonditione whioh muab eziat 
before a decree-holder may be entitled to a 
rateable distribution is that he must, prior to 
the receipt of aaseta, have applied to the Court 
by whioh the aaseta are held for ezeoution of 
hia decree : Ohuni Lai v. Jugal Ktshore (2)." 
and that 

such an applioabion must be in the form 
prescribed by O. 2L, R. 11 (2)." 

la the reference an opinion is called 
for as to whether this view is too nar- 
row, i. e , it is questioned whether the 
application for execution must actually 
ask for attachment and sale of the pro- 
perty, whioh is already attached, or whe- 
ther it is sufficient to ask for rateable dis- 
tribution only. Kotval, A. J. C., has held 
that the application for execution must be 
in the form prescribed by 0. 2 L, B. 11; and 
according to that order it must be stated 
in the application the mode in which 
the assistance of the Court is required; 
namely, whether : 

" (i) by the delivery of any property apeol- 
iically decreed ; 

(li) by the attaohmanb and sale, or by the 
aaio without attachment, of any property ; 

(ill) by the arrest and detention in prison 
of any person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief 
granted may require." 

It would seem, then, that, for an ap- 
plication for execution to be a valid ap- 
plication, there must be an application 
for some definite form of execution. 
Rateable distribution as such is 
not a form of execution; nor do wo 
think that it can be included in 
Cl (]) (v) “ otherwise, as the nature 
of the relief granted may require.’* 
It may be noted that, under the Civil 
Procedure Code, there is no application 
for rateable distribution as such. S. 73 
only lays duwn that the assets shall be 
rateably distributed among all persons 
who have made applications to the Court 
for the execution of their deoreos. It is 
not even necessary, according to that sec- 
tion, for the decree-holders to make an 
application for rateable distribution. All 
that is necessary is that the decree- 
holders shall have applied to the Court, 
whioh holds the assets, for execution of 
their decrees before the receipt of the 
assets. It may farther be noted that the 
particular^ given in sub-Cl. (a) to (i) 
O. 21, R. 11, Cl. (2), are only parti- 
culars which can be obtained from the 
register of civil suits and whioh 

(2) [1905] T? All. 132=1 a. L. J. 5l9=(1904) 
A. W. N. IBS. 
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oaD be supplied by the reader of the 
Court. It is with regard to these parti- 
culars that applications have to be che- 
cked by the reiders and returned for 
amendment, if found to be inoorreot. 
There can hardly ever be a case of an ap- 
plication being amended with regard to 
the particular mode of execution sought. 
There is, we think, then, no force in the 
argument now put forward by the learned 
counsel for the appellant that the ap- 
plication asking for rateable distribu- 
tion should have been returned for 
amendment. 

We are of opinion, then, that an appli- 
cation that only prays for rateable distri- 
bution is not a valid application for execu- 
tion within the meaning of O. 2L, B. 11, 
that Civil Procedure Code does not re- 
cognise an application for rateable dis- 
tribution as such and that, in order to 
obtain rateable distribution under S. 73, 
a decree-holder must have made an appli- 
cation for execution to the Court, pray- 
ing for execution of his decree in one of 
the ways mentioned in 0. 21, B. 11, be- 
fore the receipt of assets by the Court. 
The learned counsel for the appellant has 
referred to Art. 182, Cl. 5, Lim. Act, and 
contended that it has been held that an 
application, even though it did not men- 
tion the way in which the decree-holder 
sought the assistance of the Court in 
executing his decree, is a step in aid to 
save limitation. This point seems to be 
one of some difficulty and there have 
been conflioting rulings in the matter ; 
but, in any case, it seems that an appli- 
cation must at least ask for notice to be 
issued to the judgment-debtor to save 
limitation. We would refer in this con- 
nexion to two rulings of this Court 
in Mukund Ham Sukal v. Harnarain 
(3). The analogy, however, of what 
might or might not be done to save limit- 
ation under Art. 182 cannot, we think, 
be applied to an application fur execution 
according to S. 73, Civil F. C. In the 
ruling in Mukund Bam Sukal v. Har- 
narain (3), Ismay, Otfg. J. C., did not de- 
cide whether the application was made 
according to law for execution or only to 
take some step in aid of execution. We 
are of opinion that an application which 
does not specify the w^ay in which the 
assistance of the Court is sought for 
executing the decree according to O. 21, 
R. 11, i s not application for execution 
(3)* [1898] 11 0. P. L. R. 167. 


according to law, even though it may be 
an application which can be considered 
as a step in aid of execution so as to save! 
limitation. We would refer to the ruling' 
in Arunachellam Chettiar v. Haji Sheek 
Meera Bowthar (4) which has been re- 
ferred to by Kotval, A. J. C., in the rul- 
ing in Dwarkadas v. Ohasiram (l), and 
would quote with approval the following 
passage from pp. 26 and 27 of the Madras 
ruling : 

*' But there ie no authority for the view 
that a mere application for rateable distribu- 
tion is an application for execution as con- 
templated by S. 295. On the other hand, it 
has been held that it is not: see Rainjash Agar- 
wala V. Ouru Charan Sen (5j. 8. 230 of the Codo 
provides for an application for execution and 
8. 285 speoides the form and contents of that 
application. The mere application for rate- 
able distribution, therefore, which does not 
comply with the requirements of 8. 235 in 
form or substance can not be treated as the 
sort of application for execution falling within 
the scope of S. 295.^’ 

We are of opinion, then, that the gues* 
tion referred to this Bench must be an* 
Bwered in the negative, that the view 
expressed by Kotval, A J. 0., in Dwarka- 
das V. Ghastram (1) is correct and that 
a creditor claiming rateable distribution 
on the strength of a money decree must 
himself ask for attachment and sale of 
the property or for execution of his 
decree by one of the modes specified in 
O. 21, R 11 (j). Civil P. C. 

Judgment.— (11<^ March 1929). In 
view of the opinion now given by the 
Bench, to which a reference was made, 
this appeal must fail. The view taken 
by the Courts below is correct and the 
appeal is, therefore, dismissed. Aii costs 
will be borne by the appellant. 

S.N./R.K. Appeal dismissed 

^4) [1910J 34 All. 25 = 71. 0. 836 = (1910) 
M. W. N. 688. 

(5) [1910] 11 C. L. J. 69 = 8 I. 0. 103 = 14 
0. W, N. 896. 
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8UBHBDAR, A. J. 0. 

Chandrashekhar — Appl ioan t . 

V. 

Bajaram — Non-applicant. 

Criminal Bevn. No. 404 of 1928, Deci- 
ded on 20th March 1929, against order of 
Dist. Magistrate, Raipur, D/- 6th October 
1928, in Criminal Appl. No 168 of 1928. 

(a) Criminal P. C., S, 421 (1)— Appellate 
Court should give appellant reasonable op- 
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aortuiiity of being heard in support of his 
appeal. 

Tile provisloas of S. 421*(l) are maadafcory. 
Before an appeal, filed under S. 419, is dis- 
missed 8. 42, (1) requires that the appollato 
Court should give the appellant before nim or 
his pleader a reasonable opportunity of being 
heard in support of the same. [P 151 0 2] 

(b) Criminal P. C., S. 421 (1] — Judgment 
need not be elaborate but must show that the 
evidence on record has been fully considered. 

Judgment, dismissiog the appeal summarily 
nnder S. 42L (l), need not be elaborate but 
nrast be such as to show on the face of it that 
the appellate Court has applied its mind to the 
oousideration of the evidence on record and 
the pleas raised by the acoused both in the 
Court below and in the momoraudum of ap- 
peal ; 39 All. 333 ; 13 N^L. R. 169 ; 36 All. 
496 ; 8 N. L. R 04, Br/. [P 151 C 2] 

Z. A. Potey — for Applicant. 

Order . — la this case upon a oom- 
plaiat of noa-applicoint Rajaram the ap- 
plicant GhandraBhekhar was convicted by 
the Additional Tahsildar and Magistrate 
9ad Glass, Mahasamund, of an offence 
under S 384, I. P C . and sentenoed to 
pay a fine of Rs. 100. 

Against this conviction and sentence 
an appeal was filed on 5th August 1928, 
in the Court of the District Magistrate, 
Raipur, and the meinoranducn of appeal, 
which is signed by two legal practitioners 
(Mr. Deshmukh, Bar-at-law and Advocate 
and Mr. Nalgundwar, pleader), attacked 
the judgment of the trying Magistrate on 
the following grounds : 

*' 1. That tbo lower Court erred in law in 
holding that the facts on record were BuOiciaut 
to make out a case under S. 881, 1. P. G. 2. 
Th^t thi lower Court was wrong in convicting 
the appellant on the mere statement of the 
eomplainaut without any corroboratioa, 3. 
That the lower Court should have hold that 
no iniury as required by the I.P.G. was oausod 
so as to bring it under S. 834, I. P. C. 4. That 
the lower Court should have believed the 
defenoa story." 

The order-sheet of the appellate Court, 
as reproduced below, would show that 
Ihe usual procedure of fixing a date for 
hearing applicant was intended to be 
followed in the beginning when the 
appeal was received in olfice. But the 
learned District Magistrate did not think 
it obligatory on his pirt to follow the 
game and rejected the appeal summarily. 

“ 6-10-28. — Appeal raooived. Record of the 
lower Court be put up. Ihe Magistrate has 
brought out clearly the evidenoe for the oou- 
viotion and it Is fully jusbiflcd. The penalty 
luflioted is not exoessive. The grounds of ap- 
peal put forward do not justify any alteration 
of the finding. Appeal la summarily dis- 
jnlsied. D. J. Ne Lee." 


Against this order the applicant has 
oome up to this Court in revision. In 
obedience to the order of my learned 
predecessor, an affidavit of the applicant 
and a letter of Mr. Nalgundwar addressed 
to Mr. Deshmukh stating that they were 
not given an opportunity of being heard 
by the District Magistrate before he re- 
jected the appeal, have been placed upon 
the record of this Court. On the rule 
issued to him to show cause, Mr. Lee, 
who was the District Magistrate respou- 
sible for the summary rejection of the 
appeal, furnished the following explana- 
tion : 

" 1 have tbo honcur to say that I have no 
lecolleotion whether the counsel was present, 
but I imagine his statement is correct. The 
appeal was dismissed after a full perusal of 
the record and as raoordod in the order dis- 
missing the appeal it is oloar that the grounds 
of appeal (such as they were) were oousidered 
(see third seiitenoa of the order)." 

After hearing the parties and giving 
my best consideration to the case, 1 have 
not the slightest doubt in holding that 
there has been no disposal of tbe appeal 
by the learned District Magistrate ac- 
cording to law, and therefore the case 
must go back to the lower appellate Court 
for fresh disposal. In the first place 
the learned District Magistrate baE 
contravened the mandatory pioviso to 
S- 421 (l), Criminal P. C, This was ad- 
mittedly an appeal filed under 8. 419, 
Criminal P. G., and before it could be 
dismissed the aforesaid proviso required 
that the appellate Court should have 
given the appellant before him or his 
pleader *‘a reasonable opportunity" of 
being hoard in support of the same- Not 
only no "reasonable opportunity” was 
afforded by the appellate Court in this 
case, but none whatsoever was given aa 
the learned District Magistrate, upon 
receiving the raeLoorandum of appeal and 
the record of the cise, proceeded to and 
disposed of the appeal at once ; Emperor 
V Ourshida (l) 

Secondly, although the rejection of the 
appeal was under S. 421 (1), Criminal 
P. C., which does not require writing of 
an elaborate judgment, as contemplated 
by 8 424 ibid, still the learned District 
Ma^iistrate should not have disposed of 
the appeal otherwise than by a judgment 
showing on the face of it that he bad 
applied his mind to the consideration oi 
the evidence on the record and of the 

(1) [1905] 7 Bom. L. R. 89.' 
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pleas raised by bhe accused both in the 
Jourt below and in his momoranduoi of 
ippeal ; Emperor v. Lai Bihari (2). In 
Rainrao v Emperor (3), this Court has 
dummed up the position in these words : 

" A Court: of oriminal Appaal is not: hound, 
when diamisBiug an appeal aummarily under 
B. 421, Criminal P. 0., to write a judgment as 
defined in S. 3G7 of that C3de. It is, however, 
advisable that it should give, as coueisely as 
possible, at least the miiu reasons which 
govern its order. 

In the latest Allahabad deoision Emperor v. 
Kundan (4), following two earlier decisions of 
the Calcutta High Court, it was considered 
expedient to have the reasons for summary 
dismissal to assist the High Court in dealing 
with a possible application for revision. But 
1 would add that another equally good argu- 
ment is this, that the presence of reasons gives 
information to the appellant that his appeal 
has received such consideration as it is enti- 
tled to have from the appellate Court. So far, 
the principle advanced by me in i/’airamv. 
Emperor (5), at pp. 85 and 8G applies." 

Applying the principlea laid down in 
the above cases to the order of the lower 
appellate Court it is manifest that it 
falls short of the minimum requirements 
imposed by precedents upon an order 
passed under S. 421, Criminal P. C. 
Grounds 1, 3 and 4 of the memorandum 
of appeal before the lower appellate Court 
could not be said to have been legally 
disposed of by the third sentence of the 
order as suggested by bhe learned District 
Magistrate in his explanation to this 
Court. 

I, therefore, set aside the order of bhe 
District Magistrate dismissing the appeal 
and direct that he do re-hear the appeal 
and dispose of it according to law 

K.N./r.K. Revision allowed. 

“(2r[i9^P39 A1 iT “393^^ lTGri85=14 A,' 
L. J. 445. 

(3) [1917] 13 N. L. R. 169=42 I. C. 721=18 
Cr. L. J. 993. 

(4) [1914J 3G All. 496=21 I. C. 600=12 A. 
L. J. 850. 

(5) [1912] 8 N. L. R. 84=15 I. C. 975=13 
Cr. L. J. 553. 
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Mohicjddin, a. j. C. 

Manohar — Applicant 

V. 

Non- Applicant. 

Criminal Bevn. No. 407 of 1928, De- 
cided on 28th February 1929 from deoi- 
eioQ of 2nd Class Magistrate, Bilaspur, 
D/- 25th September 1926, in Criminal 
Case No. 121 of 1928. 


1929 

(a) Catlle Treipaii Act, S.' 22^Grazier 'of 
cattle ii agent within S. 22. 

A grazier ia entrusted with the charge of 
the cattle during the period the cattle are 
with him for the purpose of grazing and there- 
fore ha may be presumed to be an agent of the 
owners of the cattle during the time the cattle 
arc in his charge. Such an authority must be 
presumed from the oiroumstances of the case. 
The person personally acquainted with the 
circumstances can only be the parson in 
charge of the cattle when seizure is made and 
thareforo comes under the category of " an 
agent personally acquainted with the ciroum- 
stanoes " mentioned in S. 21 : A. I. R. 1928 
156, Ref, [P 153 0 1] 

(b) Cattle Trespass Act, S. 22 — Compensa- 
tion may be awarded to owner of the cattle 
and not to agent filing complaint. 

Whore the complaint is lodged by an agent, 
the Magistrate can award reasonable oom- 
ponaation, which will be paid to the complain- 
ant (owner of cattle and not to the agent who 
filed the complaint. [P 153 0 2] 

D. N Choudhry — for Applicant. 

S. T. Dhave — for Non-applicant. 

Order . — The applicant, Manobar who 
ia a grazier of mouza Deori filed an ap- 
plication under S. 22, Cattle Trespass 
Act, against the non-applicant, Bimdularey 
for illegal seizure of cattle which were 
in his charge on 23rd August 1928. The 
complaint was filed in the Court of 
Mr. C. F. Cleophas, 2nd Class Magistrate, 
Bilaspur, on 1st September 1928, and the 
learned Magistrate after examining the 
complainant ordered that a summons be 
issued to the accused Bamdularey. On 
the next date of hearing, which was on 
18bh September 1928, an objection was 
raised by the pleader for the accused 
about the valid presentation of the com- 
plaint on the ground that Manohar nob 
being the owner of the cattle, could nob 
file a complaint under S. 21, Cattle Tres- 
pass Act, as he was not an agent of the 
owners of the cattle. The learned Magis- 
trate came to the conclusion that Manohar 
could not file the complaint as he was 
neither the owner nor the agent, and 
acquitted the accused under S h;275. Cri- 
minal P. C., as process was already is- 
sued to the accused who had attended the 
Court in obedience to the orders of the 
Court. 

The question for consideration now ia 
whether Manohar can be considered to 
be an agent personally acquainted with 
the circumstances, within the meaning of 
S. 21, Cattle Trespass Act. Proceedings 
under Chap. 5,. Cattle Trespasa Act, are 
quasi-civil in their nature, a Magtatiate 
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being empowered to assess and enCoroe, 
in a summary manner, oompensation for 
en injury for which a civil action might 
be brought. There is no doubt that a 
complaint under S. 22, Cattle Trespass 
Act, can be lodged either by the person 
whose cattle have been seized or by an 
agent personally acquainted with the 
circumstances. Manohar is certainly not 
a person whose cattle have been seized 
therefore it must be found whether 
he is an agent personally acquainted with 
the circumstances The word agent " 
has not been defined anywhere in the 
Cattle Trespass Act. An agent, as de- 
fined under S 182, Contract Act, is a 
person employed to do any act for another 
or to represent another in dealings with 
third persons. The authority of an agent 
may be express or implied. An authority 
is said to be implied when it is to be 
inferred from the circumstances of the 
case and things spoken or written, or the 
ordinary course of dealing, may be ac- 
counted circumstances of the case A 
grazier is entrusted with the charge of 
the cattle during the period the cattle 
are with him for the purpose of grazing 
and therefore he may be presumed to be 
an agent of the owners of the cattle dur- 
ing the time the cattle are in his charge. 
Such an authority must be presumed 
from the circumstances of the case. It 
is clear from the wording of S. 21, Cattle 
Trespass Act, thiit the legislature intended 
to authorise some other persons besides 
the owner of cattle to file complaints 
under S. 22, Cattle Trespass Act The 
person personally acquainted with the 
circumstances can only be the person 
who is in charge of theisattle when the 
seizure is made, and therefore it seems 
to me that the person who is in charge 
the cattle at the time of seizure is the 
person to be included in the class of per- 
sons who come under the category of 
" an agent porsonally acquainted with the 
oiroumstancBB " 

mentioned in S. 21, Cattle Trespass Act. 
t am fortified in this view of the matter 
by a decision of Hallifax, A. J. 0., who, 
in Tuka Bam v. Oanpat (l), held that 
one of the owners of the cattle which 
were seized could file complaint on behalf 
of the other owners. 

It was pointed out on behalf of the non- 
applicant that compensation can only be 
awarded to the complainant n nd er 9. ^2 , 
' (1) A.I.R. 1923 Nag. 156. 


Cattle Trespass Act, and could not in this 
case be awarded to Manohar who did not 
incur any expense in procuring the release 
of the cattle It seems clear from a 
perusal that the compensation ds to be 
awarded to the complainant and, in a case 
where the complaint was lodged by an 
agent, the Magistrate can award reason- 
able compensation which will be paid to 
the complainant, and not to the agent 
who filed the complaint 

In view of the fact that the case was 
not enquired into on its merits and the 
complaint was thrown out on a technical 
point, though an order of acquittal had 
to be passed because summons was issued 
to the accused, this is a fit case in which 
this Court must interfere in revision with 
an order of acquittal and set it aside. 
The order is accordingly set aside and lb 
is directed that the ease should be tried 
on its merits. 

K.N./b.K. Revision allowed, 
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Mohiuddin and Staples, A. J. Cs. 

Commissioner of Income-tax^ Nagpur 
— Applicant. 

V. 

Radhakishan Ramnarain — Non-ap- 
plicant. 

Miscellaneous Judl. Case No 39-B of 
1928, Decided on 15th February 1929, 
referred by Commissioner of Income-tax, 
on 10th September 1928 

^ (a) Income-tax Act, S. 24 (1)— Actual 
loiBei incurred must be proved — Mere show- 
ing figures of purchase and sale is not suffi- 
cient. 

An asBGssee is entitled to have his losses 
sot oQ against his income in any yoar, 
but he cannot claim that right unless he 
proves the losses , and the losses cannot be 
hold to be satisEactorily proved by merely 
showing the figures for purchases and sales 
during the year without showing the opening 
balance m hand at the beginning of the year. 

[P 155 0 2] 

(b) Income-tax Act, S. 24 (1) — Burden of 
proving losaea is on aasessee, who alleges 
them — Opj^^g balance must be shown. 

When'nV^ income has been admitted, the 
burden of proving losses is on the assessee, 
who alleges them and the losses cannot be 
said to be satisfactorily proved unless all the 
partioulars with regard to them are clearly 
shown ; and a very important particular with 
regard to such losses must be the opening 
balance at the beginning of the financial year 
in which the losses are said to have ooenrred : 
A. I. R. 1924 Cal. 337, DisC. [P 155 0 1, 2] 
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D. N. ChoTidhry '-for Applicant. 

W. B. Pendharkar — for Non- applicant. 

Order. — The CommisBioner of Income- 
tax has stated this case according to the 
order of Kinkhede, A. J. G. passed in 
Miso. Jndl Case No. 8-B of 1927 
on 25th June 1928. The facts have 
been stated at some length in the refer- 
ence and need only be briefly repeated. 
There is a firm at Akola styled " &ghu- 
nathdas Rampratap " of which the owner 
is Badhakisan Laxocinarayan. That firm 
keeps accounts from Diwali to Diwali 
and submits returns accordingly for the 
purpose of income-tax. For the year end- 
ing in Diwali 1924 the return shown was ; 

Bs. as. ps. 

Income ... ... 10,473 12 6 

Loss ... ... 5,034 13 9 

Total income ... 6,438 14 9 

The income-tax officer not accepting 
this return called for accounts and submit- 
ted a report to the Assistant Commis- 
sioner who, after hearing Badhakisan and 
examining the accounts, assessed the in- 
come at Bs. 44,847-6-0. Bidhakisan made 
an appeal to the Commissioner of Income- 
tax and some reduction was made by the 
Gommiasioner ; bat otherwise the assess- 
ment was upheld. The assessee then ap- 
plied. for a reference under S. 66 (2), In- 
come-tax Act to the High Court, but his 
prayer was rejected by the Commissioner 
on the ground that no question of law 
arose out of the facts of the case. On an 
application then being made to this Court, 
Kinkhede, A. J. C. held that the case in- 
volved questions of law and directed the 
Commissioner of Income-tax to state the 
case and make a reference. 

The only point really in dispute now 
is whether the item of Bs. 24,528-1-9 
shown as loss in the oobton business for 
the year under assessment is wrongly dis- 
allowed by the Assistant Commissioner 
making the assessment and by the Com- 
missioner in the appeal. The matter has 
been stated at some length in the order 
of the Assistant CoramisSjMer, dated 
17th December 1925, making^'e assess- 
ment, a copy of which is now on the re- 
record as Ex. A. The point seems to be 
that in the previous year cotton business 
was carried on in the name of Dongnlal 
Ghisulal. When the books of the firm 
were called for, Badhakisan produced 
hooks of the firm of Baghunathdas Bam- 


pratap, but did not produce the books of 
Dongulal Ghisulal. He stated that he 
could not find those books and appears to 
maintain in his appeal and in his appli- 
cation to this Court that the accounts of 
Dongnlal Ghisulal were incorporated in 
the books of the m£ua firm Bagliuuathdaa 
Bampratap- The Assistant Commissioner, 
however, held that he could not accept 
the loss of Bs. 24,528-1-9 because the 
closing stock and the sale proceeds of the 
preceding year were not shown. In the 
appeal the Commissioner also held that, 
as the accounts of the business in ques- 
tion, i. e., of Dongulal Ghisulal, were not 
produced, it could not be known whether 
there was any opening stock from the 
preceding year or not. The Commissioner 
therefore held that the appellant failed 
to prove that he sustained this loss, and* 
did nob allow it. 

In his order of reference the Commis- 
sioner has pointed out that the grounds 
given in the application to the High 
Court under S. 66 (3) of the Act wera- 
distinct from the grounds given in the 
application to the Commissioner under 
S 66 (2), and contends that no rofereno& 
upon a question of law not raised by the 
applicant before the Commissioner can be 
obtained, referring in this connexion to 
the case decided by this Court in Com- 
missioner of Income tax, Nagpur v. Jai^ 
narayan Motiram of Shegaoti (1) and to 
the case decided by the Madras High Court 
In the matter of the Income-tax assesa- 
ment of P Thiruvengada Mudaliar A. 7. 
B. 1928 Mad. 889, decided on 14th De- 
cember 1927, and also to the decision of 
the Allahabad High Court In the matter 
of Lall Mai Ilardeodas Cotton Spinning 
Mills p. 266 of the Income tax cases^ 
Vol. I and In the matter of Makham Lat 
Bam Sarup {p. 416 of VoL I of the same 
reports). The question whether an as- 
sessee can obtain an order of reference 
from the High Court upon a point of law 
uot raised in his application to the Com- 
missioner under S 66 (2) of the Act need 
not, we think, be gone into in disposing 
of the present reference, because, although 
the grounds given in the application to 
the High Court were dillerent in form 
from the grounds given in the former ap- 
plication to the Commissioner, the real 
point at issue is the same, viz., whether 
the Assistant Commissioner was right io 

(1) M. J. a. No, aO-B of 1927, deoidad on 80th 
June 1928. 
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disallowiag the losses amonatiag feo 
Be. 24,528-1-9 alleged by lihe applioaot 
during the year under assessment. The 
question ol the interpretation of the 
Assistant Gommissioner's order does not, 
iq OUT opinion arise, because the Assis- 
tant Commissioner’s order is really clear 
and, in any ease, the order of the Com- 
missioner when deciding the appeal is as 
clear as possible and can leave no room 
for doubt that the losses were not allowed 
because they were held to be not proved, 
and not on account of any imaginary pro- 
fits or gains which were supposed to have 
occurred during the year under asaesa- 
ment or the previous year. 

The facts of the case are simple as 
stated above and, in our opinion, the only 
point of law involved is the question on 
whom the burden of proof lies to prove 
losses alleged to have been sustained : on 
the party alleging the losses or on the 
Income-tax Department. The Assistant 
Commissioner and the Commissioner con- 
tend that the burden of proving losses is 
upon the assessee, who alleges them ; 
whilst the argument put forward by 
the applicant is that proving losses 
is proving a negative, and that there- 
fore on the principle of the ruling in 
Bishnu Prtya Chowdhurani, In re (2) 
the burden of proving the negative 
should not have been cast upon the ap- 
plicant. This contention is, in our opi- 
nion quite incorrect. There is a conside- 
rable diderenoe between proving a 
negative, i. e., proving that there is no 
income during a year, and proving that 
there were, as a matter of fact, actual 
losses incurred. The applicant in the 
present case has not denied that there 
was income during the year under assess- 
ment. He has admitted income, but has 
pleaded that the expenditure exceeded 
the income and that a loss was sustained. 
He, however, only stated the figures of 
purchases and sales, and when asked to 
give the opening balance, which was 
surely neceBBary so as to determine the 
net iuoome for the year, he has failed to 
do BO. We consider that, when once in- 
come has been admitted, the burden of 
proving losses is upon the assessee who 
alleges them, and the losses cannot be 
said to be satisfactorily proved unless all 
the particulars with regard to them are 
alearly shown; and a very important 
particular with regard to such losses 
(2) A. 1. B. 1924 Gal. ad7=60 Gal. 907. 


must be always the opening balance at thel 
beginning of the financial year in which! 
the losses are said to have occurred. 

Under S. 24 (l), Income-tax Act, an 
assessee is entitled to have his losses set 
off against his income in any year, but 
be surely cannot claim that right unless 
he proves the losses; and the losses can- 
not, we think, be held to he satisfactorily 
proved by merely showing the figures for 
purchases and sales during the year with- 
out showing the opening balance in band 
at the beginning of the year. Nor are we 
pressed by the argument that in the pre- 
sent case there is really an assessment for 
additional income during the preceding 
year, which view seems to have been 
taken by Kinkhede, A. J. C., in his order 
directing the Commissioner to state the 
case. The income for the preceding 
year was assessed under S. 23 (4) of the 
Act as the assessee did not produce his 
books of accounts. In the year now under 
review books were produced, but it has 
been held that those books, although 
they have been accepted as far as they 
go, are not sufficient to prove the losses 
alleged lo have been sustained beoause 
the opening balance has not been shown. 
There is no attempt now made by the 
Income-tax Department to increase the 
assessment for the preceding year, nor has 
any action been taken under S. 34 of the 
Act with regard to the previous year. All 
that is now held by the Inoome-tax De- 
pirtraent is that during the year under 
assesBinenb the applicant has really en- 
joyed income considerably more than the 
income shown, because the losses which 
he has alleged in his cotton businesB have 
not been proved. 

The actual terms of the reference are: 

(1) Wab the GommiBBiODOi of lacome-tAX 
light in interpreting the ABBistnnt Comniia- 
Bionor’B order to mean that the loss wah not 
proved notwitbstAuding the facta diHcloaed by 
the ABHiatant CommisBionor'a order dated 17th 
Deoember 1923 7 

(2) Waa the Gonuniaaionor of Inoome-tax 
right in interpreting the Asaiatant Commia- 
■ioner’a order to moan that no imaginary pro- 
fita from a auppoaed stock were added in order 
to Bet oH the Iobb of Rb. 24,528 Buatained by 

the asBeaBee 7 

(8) If not, was not the addition unjuBtified 
and bad in law aa baaed on mere auapioion or 
irregular and hearsay information in the oaae 
of the aBBOBBee's Btatemeut denying the new 
and imaginary source of income 7 

With regard to the first, we are of opi- 
nion that the Commissioner of Inoome- 
tax was right in his interpretation of the 
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Assistant; Commissioner’s order. In para, 
.*2 of his order, a copy of which is filed 
AS Ex. B, the Commissioner has quoted 
a passage from the order of the Assistant 
Oommissionor and has then pointed out 
>that there was some slight confusion in 
the latter order. The Commissioner has 
then gone on to show that the assess- 
ment in the preceding year was made 
Jinder S. 23 (l), as accounts were not 
-shown, and in the year under assessment', 
■as the opening stock had not been shown, 
►the Assistant Commissioner refused to 
admit the loss of Rs. 24,528. The Com- 
missioner has further explained that the 
eiddition of this loss to the income re- 
turn is not really an assessment of addi- 
tional income but is only a refusal to 
accept losses, which were alleged, but 
not proved. We cannot see that there 
is anything wrong or illegal in the Com- 
missioner’s interpretation of the Assis- 
tant Commissioner’s order or in his find- 
ings. 

As regards the second question, which 
is largely a repetition of the first, we 
would again hold that no imaginary pro- 
fits from a supposed stock have been ad- 
ded either by the Assistant Commis- 
sioner’s order or by the Commissioner’s 
interpretation thereof. All that has 
been held in both orders is that, as the 
opening stock was not shown, the losses 
which have been alleged as a result of 
the sales and purchases for the year 
under assessment could not be allowed 
No imaginary profits or additional in- 
oome have been assessed. The figures as 
given by the assessee have been accepted 
with the exception that the losses shown 
have been disallowed as not proved. 

From these findings it follows that the 
,addition was not unjustified or bad in 
law. It was not really an addition of 
income, but only a refusal to allow the 
aUeged losses. Nor has it been shown 
that these losses have been disallowed on 
;account of any hearsay information, and 
there is no question of any new or imagi- 
nary source of income. All that has 
been held is that in the ordinary cotton 
business, which was admittedly carried 
on by the assessee, the losses shown have 
not been 'proved, because the opening 
balance at the beginning of the year 
was not shown and only sales and pur- 
chases during the year were shown. 

We are of opinion, then, that the case 
now stated for decision should be an- 
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Bwered as indicated above and that there 
are no legal grounds for interfering with 
or reducing the assessment as made by 
the Commissioner of Income-tax. Costs 
of this application will be borne by the 
applicant. We fix pleader’s fees at 
Rs. 300. 

K.N./b.K. Answered accordingly. 
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Staples. A J. C. 

Gulabchand — Defendant 1 — Appellant. 

V. 

Seth Chunmlal — Plaintiff — Respon- 
dent. 

Second Appeal No 15 of 1928, Deci- 
ded on 15th March 1929, against decree 
of Dist. Judge, Jubbulpore, D/- 3rd 
October 1927, in Civil Appeal ‘No, 87 of 
1927. 

(a) Practice — Duty of Subordinate Courti. 

Subordinabe Gourba are bonud bo follow the 
published rulings of their High Court and 
cannot sat up bhair own opinion in the matter 
or follow the rulings oE other High Courts 
which express a contrary view. [P 158 C 1] 

y (b) Contract Act, S. 11— Contract by 
minor is void and the minor is not estopped 
from pleading his minority even though he 
falsely represented himself of age— Evidence 
Act, S. 113. 

A contract entered into by a minor is void 
and the minor is not estopped from pleading 
hiB minority as a bar to a contract entered in- 
to by him even though he had falsely repre- 
sented himself to be of age and thereby in- 
duced the other party to enter into the con- 
tract : 15 N. L. /2. 149, Foil.; Levene v. 

Brougham, (1909) 25 T.L.H. 265 R. Leslie Ltd. 

V. Shiell, 3 K. B. 607 ; 26 Cal. 381 ; 30 CaU 

539 38 Mad. 1071, 37 Mad 38 , A. I. R. 

1927 Rang. 108, A. I. R. 1927 Pat. 271, Ref. 
21 Bom. 198 ; 41 Bom. 480; A. I. E. 

1923 Bom. 169, not Foil.; A. I. R. 1928 Lah, 
609 {F.B.), Appr.; 1 Lah. 389=59 I. G. 399, 
Overruled by A. I. R. 1928 Lah, 609. and 15 C, 

W. N. 239, Diss. from %n 20 C. W. N 418. 

[P 158 G 1] 

(c) Contract Act, S. 65 — Minor — Equita- 
ble relief. 

Where a minor by fraudulent representa- 
tion obtained a apeoific object or property, he 
can bo ordered to make restitution upon the 
contract being declared void ; but when only 
money has been lent, no decree can be passed 
against the minor on the oontraot of loan or 
for money had and received for his use : 
41 L.T. 378, R. Leslie Ltd. v. Shill 3 K.B. 607; 
15 N. L. R. 149 ; A. I, R. 1923 Nag. 609, 
Ref. Stocks V. Wilson, 2 K. B. 235, Ref. 

Where In a suit on a bond executed by a 
minor, on fraudulent representation that be 
had attained majority, in satisfaction of the 
debt due on old bonds executed on his behalf 
by his guardian, it is found that the old debts 
we^e not for legal necessity: 


Gulabchand v. Chunnilal 
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Held : (ihat (he oredltor ie ao6 entililed fco 
olalm return oE the old bonds in satiBfaotion 
of which the new bond was given by the 
minor nor to a return of the ornamentSp be- 
longing to the minor, pleaded as saourity in 
reapaot of the old debts and returned to the 
minor when he executed the new bond in 
suit, [P 160 0 2] 

N. O. Bose — for Appellaat. 

M. B, Niyogi — for Boapondont. 

Judgment. — The respondeat Chunni- 
lal brought a suit against the appellant 
Guiabohand, his mother Mt. Goridulaiya 
and a third party Khalaksingh upon a 
bond, executed by the appellant Guiab- 
ohand, and on previous accounts. The 
trial Court passed a decree for the claim 
against the appellant only, discharging 
the other two defendants. An appeal 
preferred by Guiabohand was dismissed 
by the District Judge and he now ap- 
peals to this Court. The facts of the 
case are for the most part admitted, and 
the only question to be decided in the 
appeal is whether the appellant is estop- 
ped from pleading minority as a defence 
to the claim, as he had represented him- 
self to be of full age when he signed the 
bond in suit. 

The dealings between the parties 
began in July 1918 and continued up till 
1920. All these dealings were effected 
by the mother Mt Goridulaiya as guar- 
dian of her son Guiabohand, and it is 
alleged that Khalaksingh, who was her 
agent, also took part in the transactions. 
In August 1922 the accounts between the 
parties were made up and then the bond 
in suit (Ex. P l), dated 7th Angust 
1922, was executed by Gulabchand in 
his own name for the amount due on the 
previous bonds and pledges and for a 
further sum of Bs. 214-3-6 taken in cash, 
the total coming to Bs. 1,575. The res- 
pondent alleged that Guiabohand and 
the other defendants respresented to him 
that Guiabohand had attained majority 
and was looking after his own busi- 
ness and therefore he had the bond ex- 
ecuted by Gulabchand in his own name 
and not by his guardian. Gulabchand 
denied any such representation on his 
part, but both the Courts below have 
held that the representation was made 
and that on that representation the 
respondent took the bond from Guiab- 
ohand. As regards Gulabohand’s mi- 
nority it is to be noted that it has been 
proved that he was born on 20th April 
1903 and therefore was over 19 years 


at the time the bond was executed. Hie 
estate, however, had been taken under 
management under the Guardian and 
Wards Act and Goridulaiya had been 
appointed guardian of the property and 
person of the minor by the District 
Judge on 1st April 1910. The minor 
was not discharged until 21st Novem- 
ber 1923 when the District Judge found 
that he appeared to be 21 years of ag& 
and capable of managing his affairs 
Under S. 3, Indian Majority Act, the or- 
dinary age of majority is 18 years, but 
in the case of a person for whom a guar- 
dian has been appointed under the Guar- 
dian and Wards Act the age of majority 
is 21 years. It appears then that Guiab- 
ohand had not even attained the age of 
2L when he was discharged by the Dis- 
trict Judge, and that he was only 19 
and was still a ward under the Act when 
he executed the bond in suit. There 
can be no doubt then that he was a minor 
at the time the bond was executed, and 
this has been found by both the Courts 
below. 

As already noted above, however, both 
the ‘lower Courts have held that, al- 
though a minor at the time of the ex- 
ecution of the bond, Guiabohand is now 
estopped from pleading his minority as 
he had represented himself to be a major, 
and on that representation the execu- 
tion of the bond was accepted by the 
respondent It is now to be determined 
whether this view of the law, which 
has been taken, is correct. 

The first point to be borne in mind is 
that there is a published ruling of this 
Court in Mt. Muliahai v. Garud (l) in 
which the view has been expressed, fol- 
lowing the decisions in Mahommed 
Syedol Ariffin v. Yeoh Ooi Gark and 
22. Leslie^ Ltd. v. Shtell (3), that an in- 
fant who had obtained money by falsely 
representing his age would not be liable 
on a contract, nor would he be liable for 
money had and received. The lower 
appellatq Court has referred to this rul- 
ing in para 13 of its judgment and hae 
brushed it aside somewhat hastily on 
the ground that the discussion of thq 
point of estoppel in the case reSlly only 
amounted to obter dicta. I would draw 

1) [1919]"i6 N.Ij. R. 149=53~i7G. 65. ' 

2) A. I. R. 1916 F. G. 212=48 1. A. 256 
(P.O.). 

(3) [1914] 3 K. B. 607=83 L. J. K. B 
1145=30 T. L. B. 460=58 S. J. 458=111. 
L. T. 106. 
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the atteatioa of the laaraed Diabriot to be of fall age. The Malru, B^agoioo 


Judge to the fact that ho ia boand to 
follovf the publialiel ruliagsof tliiaOoutfc 
and may not aet up hia ow'n opiuioa in 
the matter or follow the rulin^a of other 
High Courts, which express a oootrary 
view. I would also differ from the view 
expressed by the Diatrict Judge that the 
disoussion of the question of the estop- 
pel under B 115, liSvidenao Act, was in 
any sense au obiter diobum in the case 
referred to In that oise, as in the pro- 
eent ease, the question of eatoppol had 
been directly pleaJel; and, though as a 
matter of faot, the finding of the lower 
appellate Court there was that the-minor 
had not falsely represented himself to 
be of ago, misrepresentation had bean 
distinotly ple\ded and was again urged 
in second appeal I would therefore 
Btriotly draw the attention of the Dis- 
trict Judge to the published ruling and 
to the obligation, under which he rests, 
of following such rulings in future. 

Apart from this, I am of opinion that 
the view expressed in Mt. Muiiabai v. 
Oarud (l) ia correct, and I see no reason 
whatever to differ 'from it. The law of 
estoppel is the sams in India as in 
England, and it may be laid down as a 
general rule that, where there ia a de- 
finite piece of statute law, such as S 11, 
Contract Act, it would not be defeated 
by a rule of evidence suob as 3 115, Evi- 
dence Act In England it has been dis- 
tinctly held that in such a oase a minor, 
who falsely represents himself to bo of 
fall age, will not be liablo on the con- 
tract, nor will he be liable to refund 
money obtained on the oontaot. I would 
refer to the oases of Levene v. Brougham 
,0) t^Qd i2. Leslie, Ltd v Shietl (3) 
The same view has been taken in India 
in Brahmo Dutt v Dharmo Das Ohose 
(5) and Mohori Bibi v. Dharmo Das 
Ohose (6). It is true that the Oalcntta 
ruling in Brahmo Dutt v. Dharmo 
Das Ohose (5) was passed on an interpre- 
tation of tlia word "parson" in S. 115, 
Evidence Act, which can hardly be sus- 
tained ; but even if that interpretation 
bo given up the view may still be held 
that a minor is not estopped from plead- 
ing his minority when he has entered 
into a contract miarepresantiog himself 

(4) [1909J 85 T. L. R. 265=53^77^3. 

(5) 86 Oal. 391. 

(6) [I003J SO Oal. 089=301. A, 114=3 Sar. 

374 (P.O.). 


and Patna High Courts have also repelled 
the plea of estoppel in snoh cases I 
would refer to Vatkunlarama Piliai t. 
Authimoolam GheUtar (7), Arumugam 
Chetti V. Vellaiahami Tevan (8), Maung 
Tin V. Ma Lun (9iaud Ganganand Singh 
V. Rameehwar (lOj. The Dombay High 
Court, on the other hand, has taken the 
contrary view and has held that a minor 
wonld be estopped from pleading his 
minority whan ho entered into a oontraoS 
by misrepresentiag himself to boot fall 
age. I would refer to Oanesh Lola v. 
Bapu (II), Dadasaheh Dasrathrao v. 
Bai Nahani (12) aui Jasraj Baitimal v. 
Sadashtv Mahadev (13). The lower ap- 
pellate Court has relied prinoip.illy on 
Surendra Nath Bog y. Krishna Sakhi 
Dasi (14) and Wasinda Ram v. Sita 
Ram (15) Both those oases have this 
similarity to the present case that the 
minor was over 19 years of age, bub was 
only a minor as a guariian hid been ap- 
pointed under the Ouiriian and Wards 
Aot I do not, however, think that that 
point makes any difference, and the faot 
that minority is extended in the case of a 
person for whom a guardian has been ap- 
pointed under the Guardian an! Wards 
Act does nob render him any the less a 
minor for the purpose of oubering into a 
ooQtraob under S. 11, Coutcaot Aot. As 
regards the two oases relied upon by the 
lower appellate Court, I would point oat 
that Surendra Nath Bog v. Krishna 
Sakhi Dasi (14) appears to have been 
dissantod from in Qolam Abdin v Hem 
Chandra (16). whilst Wasinda Ran v. 
Sftfa Ram (15) must be held to be defi- 
nitely overruled by the recent oase of 
KhanOul v. Lakha Stngh (17). In the 
latter oase, where the matter has been 
dealt with most exhaustively and all the 
authorities have been reviewed, it has 
been held by all the Judges oonstibuting 
g Ful 1 Be nch t hat a mino r j^s not eato pped 

(7) [ULdj 39 Mad. X.O. 7J/=S3~M. 

L J. 612 . 

(8) [1914] 37 M*d. 39=21 M.L J. 1077=18 I. 

o. 5ea=(i9ii) a m.w.n. 46i. 

(9) A.l.R. 12i7 Rang. 10). 

(lOi A.I.;i. 1J27 Pat. 87 L =3 Pat. 333, 

(ill [13J7] 81 Bora. 193. 

(12) [1317] 41 Bora. 49j=4L 1,0. 180=.l9 Boai. 
Ii.R. 661. 

(13) A l.B. 1983 Bom. 169=46 Bom. 137. 

a4) [I9UJ 15 O.W.N. 839=9 1.0. 110=13 0. 
L. J. 829. 

(16) [L9201 1 Lfth. 391=59 I.O. 393. 

(161 [1916 J 80 O.Vy.N. 419=38 1.0. 303. 

(17) A.l.R. 1988 Lah. 602=9 Lab. 701 (F.B.). 
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<rom pleading his minority to avoid a 
nontraot e^an thongti he has falsely re- 
furesentei himself to be a mijor ani has 
thereby indnoel the other pirty to enter 
into the oontraot. I wonld say thU I am 
in fall and raspsotful agreement mth the 
jadgment of Sir Sbadi Lil, C. J., as re- 
gards 8. IL5, Uj^idenoa Aot, and the qaes- 
fcion of estoppel. It has thus been defi- 
nitely deoidei in England that a minor 
is not estoppel and ohu. plejhl his minority 
to avoid a oontraat evan though ha had 
falsely misrepresented his a^ga at the time 
of the oontraot ; ani in Inlia the bilanaa 
of authority is strongly in favour of the 
aame vie^v. 1 would therefore again 
affirm what has bean hold in Mt Mulia- 
hai V. Oarud (L), that a minor is not 
BstoppeJ from pleading his minority as a 
bar to a oontraot enteral into even thongh 
ho had falsely represented himself to be 
of age and thereby indnoed the other 
party to enter into the oontraot. 

Tne queationi however, of equitable re- 
lief that may be awarded agiinst a 
tniuor, even though the oontraot is hold 
to be void, is one that arises and presents 
considerable diffioulty. In Mt. Multa- 
bai V . Oarud {{) L52) the following 

passage oaonrs and then a passage is 
quoted from R. Leslie^ Lid v. (3): 

"4 diBiliiotioa muife ba drawn, of aourao bo' 
ween a oaie like the present where cash passed 
and a ease In whioh partioiilar property e. gi, 
a horse or a motor oar passed to a minor. In 
the Latfeor class of oases where restUviUon is 
possible, itoan, of oourae, ba daoraod by the 
Qourfi, But the position fa entirely dlnerant 
when mere money passes," 

There have boeu a number of dooisiaas 
OQ this point in England whioh are re- 
viewed in the judgment of Sir Shadi Lai, 
0. T., and Tek Ghand, J. in Kkan Out v. 
Lakka Singh (L7) It seems that it 
would be diffioult, if not absolutely im- 
possible, to reooQoila all the daoisioas, 
bat the priuciple would seem to bo that, 
on the oontraot failing and being deolared 
void by reason of the minority of one 
party, the parties should be pub, as far 
as possible, in the status quo ante 
at the time of the oontraot. Whore, 
however, the oontraot consists merely 
of a loan of money it is diffioult to 
see how the parties oan bo put 
back into their respeotive positions prior 
to their ooutraot egoept by a return 
of the money. My opinion, however, 
is that Biioh a retara or refnud can- 
not be made against the minor defendant 
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apart from the oontraot; nor oan the tctti 
if any of the fraudulent misrepresentation 
be distinguished from the oontraot. Sir 
Shadi Lai, G. J , has held that the equi- 
table relief may take the form of a refund 
of money borrowed under the oontraot, 
but I would respectfully differ from that 
view and prefer to follow the dUsonbMig 
judgment of Harrison, J,, on this point. 
This is (the view that has been taken in 
Mt. Miiliahai y Garud (l)- Following 
tho view expressed In that oase I would 
hold that a oontraot entered into with a 
minor is void ab initio, and that tho 
question of resoinding tho oontraot under 
S. 3S, or of oanooLling tho iustniment 
under S. 41, Speoifio Belief Aot, does not 
really arise in auoh oases, and no relief 
oan, tlieraforo, be granted under either 
of those BBotions. 

The only relief, therefore, whioh the 
Court oould grant in suah oase would ba 
au equitable relief and, in particular, as 
already indioated in Mt. Muliahax y. 
Oarud (L), where speoifio property has 
been taken by a minor, raatUntion oan be 
deoreei by the Oourt In LemprierB y, 
Lange (L8), a lease entered into by a 
minor, of a furnished house was deolared 
to be void and the minor was ordered to 
give baok immediate poseessioa to the 
owner, aud an iujunotion was also granted 
to restrain him from taking away any of 
the furniture iu tho house. Stookg v. 
PFtfsoa (L9/\ wont further and hold that 
a minor defendant, who had puroliased 
furniture from the plaintiff by ropreseut- 
ing that he was of full age, was bound 
not only to restore the furniture lint oven 
to account for sums rooaivel by him by 
sale of the furniture: that is, it was held 
that not only should the furniture be re- 
oovered from the possosaiou of the minor 
but that, as be had disposed of the furni- 
ture, the sale prooeeds also oiuld bo fol- 
lowed. This seems, in my opiuiou, diffi- 
oult to diatiuguish in some respeots from 
a case where money has beau borrowed, 
though iu B, Leslie Ltd v. Shiell (3), 
it was olearly held that the money oould 
not be followed and that the plaintiff, 
who had lent money on a fraudulent re- 
presenbatiou to a minor, oould neither 
oUiin damages nor sue for money had &ud 
received. This poiut, however, need not 

“(is^’trsT^i iL iiT^rSTs^Ia Oh. D. aTs'^af 

W. B. 879. 

(19) [1919] 3 K. B 33)=:93 Ii 7. K. B. 698? 

SO Manioa. 133=109 h. T. 894. 
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be pressed and it \ 7 ill be 'suffioieaii to 
hold that, where a miaor by fraudulent 
repiesentatioa has obtained a specific 
object or property, he can be ordered to 
make restitution upon the contract being 
declared void, though, when only money 
has been lent, no decree can be passed 
against the minor either on the contract 
of loan or for money had and received to 
his use. 

In the present case it is claimed that, 
if the bond fails by reason of the appel- 
lant's minority, the appellant not being 
estopped from pleading minority, an equi- 
table relief should be decreed against the 
appellant and that the appellant should 
be ordered to make restitution with re- 
gard to any benefit which has accrued to 
him on the void contract. It was argued 
that the benefit to the appellant consisted 
of the extinction and cancellation of the 
former bonds executed by his guardian 
and the actual return of ornaments that 
had been pledged to the respondent Chun- 
nilal. As regards the first point, viz,, the 
cancellation of the prior bonds, it is I 
think clear that no relief can now be 
granted. Even if the old bonds have 
been delivered to the appellant, as stated 
in para. 3 (A) of the plaint, all that 
could be ordelred would be that the appel- 
lant should restore those bonds to the 
respondent Chunnilal; but even if those 
bonds could, as a matter of fact, now be 
recovered from the appellant, it is clear 
that the claim upon those bonds would 
now be long time barred and the bonds 
themselves would be worthless. An order, 
therefore, directing the appellant to re- 
turn the old bonds to the respondent 
Chunnilal would be of no avail. 

As regards the ornaments, too, there 
is, I think, considerable difficulty. It is 
true that the respondent has led evidence 
to prove that at the time of the execu- 
tion of the bond (Ex P-l) the pledged 
ornaments were returned to the appellant, 
but I hardly think it can be said that 
those ornaments were properly obtained 
by the appellant by fraudulent misrepre- 
sentation. In the first place, the orna- 
ments admittedly belonged to the appel- 
lant hfmself and were only pledged with 
the respondent and they were returned 
to the appellant upon the fresh bond 
(Ex, F-l) being executed The appellant 
then got back his own property, and I 
am very doubtful whether he can now be 
ordered to make restitution by again re- 
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turning that property, which bad been 
pledged to the respondent. Nor do I 
think that Chunnilal has really any very 
strong- claim in equity. He had bonds 
executed by the appellant's guardian, but 
instead of choosing to sue upon those 
bonds, possibly because he may have 
thought that the appellant would not be 
liable, as legal necessity could not be 
proved, he elected to get a fresh bond 
executed by the appellant himself think- ' 
ing that by so doing the question of the 
appellant's liability could not then be 
disputed. It would seem, therefore, that 
in equity Chunnilal could have no 
stronger claim upon the fresh bond than 
he could upon the original bonds, and his 
case cannot be strengthened by the fact 
that the fresh bond has been declared, 
void by reason of the appellant’s mino- 
rity. It may be noted that the trial 
Court on issue 4 (a) has found that the 
amount due under (Ex. P-l) was due 
under old accounts, but that the old debt 
was not borrowed for legal necessity or 
for the benefit of the minor. That find- 
ing has not, as far as I see, been chal- 
lenged, nor has the respondent put for- 
ward any oross-objection with regard to 
it. The finding then will stand and on 
that finding it is clear that the appellant 
Gulabchand would not be liable upon the 
old bonds; nor could Chunnilal withhold 
the ornaments belonging to the appellant 
that had been pledged to him on those 
old bonds I am of opinion that even in 
equity no relief can be given to the res- 
pondent. 

The defendants Mt. Goridulaiya and 
Khalaksingh were discharged by the trial 
Court and no attempt has been made 
hold them liable either in the first or in 
the second appeal. No decree can now 
be passed against them, as the former 
bonds, even if they could be produced, 
would be now time barred, as already 
stated above. The claim on the bond 
(Ex. F-l) must fail by reason of Gulab- 
ohand's minority and no claim can now 
be put forward on the strength of the old 
bonds. As a result, the appeal must 
succeed. I set aside the decree of the|, 
Courts below and instead pass a decree 
dismissing the suit of the plain ti If -resih 
pondent Chunnilal. Chunnilal will bear 
all costs of the appeals in both Courts 
and also of the original suit. 

E.N./r.E. Appeal allowed^ 


Gulabchand v. Chunnilal (Staples, A. J. C.) 
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Subhedar, A. J. 0. 

Manji Jairam Bhate — Applicaafc. 

V. 

Kalekhan and others — Non-Applicanfcs. 

Criminal Bevn. No. 292-B of 1928, De- 
cided on 5bh March 1929, on report by 
Sess. Judge, Akola. 

^ (friminal P. C., S. 403 (4) — Peraona 
jointly tried^Some acquitted and aome con- 
victed — Appeal againat conviction but no 
appeal againat acquittal — Appellate Court 
declaring trial aa void and ordering freah 
trial — Acquittal also becomea void — Persons, 
acquitted can be tried for any other offence 
^Any person added at the fresh trial is not 
affected by previous acquittals of some ac- 
cused. 

On a complaint against 11 persona, the 
Magistrate triad them for ofEences under Sa. 
147 and 370, I. P. C. He acquitted 5 of them 
and convicted under S. 147 the remaining (i 
who appealed to the Addl. Seas. Judge, 
In the appeal it was held that the Magistrate 
had no jurisdiction and the whole trial was 
void. A retrial before a competent Court was 
ordered. At the freah trial, the complainant 
applied for processes to be issued against the 
5 accused acquitted at the original trial. On 
the Magiatsate'a refusal, he died a fresh com- 
plaint under S. 396, I. P* C,, adding one 
more accused. The Magistrate summarily 
rejected the complaint on Che ground that it 
could not b3 entertained as the acquittal of 
the persons named in the complaint had not 
been set aside. 

Held : that as tho whole trial was held to 
be without jurisdiction and void, the acquittal 
of the non-applicants was also YOid.[P 162 Cl] 

Held further . that a person acquitted or con- 
victed of any offence may, notwithstanding 
»uch acquittalTir conviction, be subsequently 
charged with and tried for any other 
offence which he may have committed, if tho 
Court, by which ha was first tried, was not 
competent to try the offence with which he is 
subsequently charged : 7 Mad, 557, Ref, 

[P 102 C 1] 

O. G. Ilatvalne and V. D. Sindekar — 
for Applicant. 

M. R. Bohde — for Non- Applicants. 

Order . — This is a reference by the 
learnod Sessions Judge, Akola The facts 
are briefly these : On a complaint by 
one Manji Bhate, el :)yen persons were 
tried by Mr J. E Solomon, a Subordi- 
nate Judge exercising the powers of 
a let Glass Magistrate at Akola for 
offences under Sa 147 and 379, I. P. C. 
The trial resulted in the conviction of 
accused 1, 3, 6, 7, 9 and 10 of an of- 
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fence under S. 147 and in the acquittal 
of the remaining ffve accused. The oon- 
vicbed persona preferred an appeal which 
was heard and disposed of by Mr. M. A. 
Amraotkar, Additional Sessions Judge, 
Akola, who set aside the convictions on 
the ground that inasmuch as the evi- 
dence recorded at the trial disclosed an 
offence of dacoity, an offence admittedly 
nob triable by Mr. Solomon, the whole 
trial was without jurisdiction and void. 
Accordingly the learned Additional Ses- 
sions Judge directed a retrial of the ap- 
pellants before him in the Court of a 
Magistrate of the 1st Class who also 
exercised the powers under S. 30, Crimi- 
nal P. C. 

The fresh trial accordingly proceeded 
in the Court of Mr. M A. Subhankhan 
and an application was put in by the 
complainant on 3rd October 1928 asking 
for processes to be issued also against 
the ffve persons who were acquitted at 
the original trial. The learned Magis- 
trate, however, rejected the application 
on the ground that since there was no 
appeal preferred against their acquittal, 
these acquitted persons could not be 
retried in spite of the fact that the ori- 
ginal trial was held to have been void. 
This order was passed on 3rd October 
1928. 

The complainant then presented a fresh 
complaint on 18th October 1928 before 
the same Magistrate against the afore- 
said five accused, who were acquitted at 
the original trial, and another new per- 
son by name Chagganlal and prayed for 
their trial of an offence under S. 395, 
I. P. C. On the next day the learned 
Magistrate without registering the ease 
and without any examination of the com- 
plainant passed the following order ; 

*'As these accused were already acquitted 
of the offence and as that acquittal has not 
been yet set aside, it is impossible m law to 
entertain this fresh complaint. The com- 
plaint IB therefore returned to the complain- 
ant.’* 

Against this order the complainant 
moved the Sessions Judge, Akola, in 
revision, and the learned Judge has made 
the present reference to this Court under 
S. 438, Civil P. C with a recommenda- 
tion that the Magistrate should be 
directed to entertain tho complaint This 
reference has been registered in this 
Court as a criminal revision and the 
complainant is described as an appli- 
cant and the six persons who figure as 
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aooused in the petition , of the oomplaii- 
nant, dated 18th Ootober 1928 as non- 
applioanta. 

In showing oause against the said ra- 
oommendation of the Sessions Judge the 
learned advocate for the non-applicants 
urged that since his clients were not 
parties to the criminal appeal preferred 
by the convicted persons the Additional 
Sessions Judge, Akola, the findings 
given in the appellate judgment are not 
binding upon them and that the order 
of acquittal of offences under Ss. 147 and 
379, 1. P G. passed by Mr. Solomon was 
a bar to their prosecution for an offence 
of dacoity on the same facts. 1 have no 
doubt that the above contention is not 
sound and that the view taken by the 
learned Sessions Judge on the facts stated 
above is a perfectly correct one. When 
once it was held that the original trial 
by Mr. Solomon was void as being with- 
out jurisdiction even the acquittal of the 
first five non-applicants went also by 
the board. 

The words of S. 403 (l), Criminal P 
G., leave no room for doubt that it is 
only when a person who has been tried 
by a Court of competent jurisdiction for 
an offence and acquitted of such offence 
that he could not be retried for the 
same offence so long as the acquittal 
remains in force. Sub-S. (4) of the 
section is clearer still for it says 
that a person acquitted or convicted of 
any offence may notwithstanding 
such acquittal or conviction be sub- 
sequently charged with and tried for 
any other offence which he may have 
committed if the Court by which he 
was first tried was not competent to try 
the offence with which he is subse- 
quently charged. The case of Viran- 
kutti v Chiyamu (l) quoted by the 
learned Sessions Judge in his order is a 
sufficient authority for the above pro- 
position. In the present case there was 
admittedly no trial before Mr. Solomon 
for offence under S. 395, I. P. G., and it 
is conceded that he [had no jurisdiction 
to hold a trial for such an offence. It 
was on this account that the trial held 
by Mr. Solomon was held by the learned 
Additional Sessions Judge to have been 
without jurisdiction and void. More- 
over, as the learned Sessions Judge 
points out along with the non-applicants 
who is figured as aooused at the last 

1 U804] 7 Mad: 557. 


trial, there is another aooused added in 
the new complaint and no order of pre- 
vious acquittal stands as a bar against 
him. 

I, therefore, hold that the previous ac- 
quittal of the non-applicants 1 to 5 can- 
not stand in the way of their fresh trial 
for the alleged offence falling under S. 
395, I. P. G. I accept the -reference and 
setting aside the oilers of the Magis- 
trate dated 3rd October 1928 and 18th 
Ootober 1928, direct him to receive the 
complaint dated 18th Ootober 1928 and 
proceed to dispose of the same according 
to law. 

K.N./b k. Reference accepted. 
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Macnatb, Oppg.J.G., k Staples, A.J.O. 

Bhaskerrao and others — Appellants. 

V. 

Balmukund — Bespondent. 

First Appeal No. 23 of 1928, Decided 
on 22ad February 1929, against decree of 
Addl. Dist. Judge, Nagpur, D/- 16th 
November 1927, in Givil Suit No 8 of 
1926 

^ (■) Mortgage^Construction — Two inter- 
pretationi ai to rate of intereit — Decree 
ihould be given at leiier rate — Intereit. ' 

Where the words , used in a mortgage-deed 
are capable of two diflereut inteipretatioDs in 
regard to the rate of interest, the mortgages is 
entitled to a decree with interest, at the lesser 
rate, if it is uncertain which of the two rates 
is allowed by the document. [P 163 0 2] 

(b) Deed — Construction. 

Interpretation, which renders the terms of 

the document probable, is to be preferred to 
an interpretation which renders the condi- 
tions most unlikely. [F 163 0 2] 

(c) Interest— Post diem— Presumption is in 
favour of post diem interest. 

Where a mortgage-deed does not refer to 
payment of interest after the date fixed for the 
payment of the principal, it must be presumed 
that interest was intended to run until the 
principal should be paid. [P 161 0 1] 

M. B. Bobde aud M. K. Hardas — for 
Appellaubs. 

P. S. Kotval and A. D. Mande — for 
Bespoudeul). 

Judgment — Tbe suit for foreclosure 
out of which this appeal arises is based 
on a mortgage-deed, dated 1st May 1889. 
The consideration of the deed was Bs. 600. 
The mortgagee has been in possession of 
the mortgaged property since the date of 
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the morfcgage. Nevertheless he claimed 
that the aoioUQt due on the mortgage at 
the dale of the suit was over Bs. 39,000. 
^r. Amardekar in dealiug with this case 
held that the deed provided for interest 
■at 1 per cent, per mensem and it was pro- 
vided that the usufruct was to be taken 
in lieu of interest. He direoted that the 
parties should state what the profits were 
in each year from 1889 onwards. It is 
■admitted before us that in view of the 
findiOK that profits were to be taken in 
lieu of interest accounts were not neoes- 
eary for the years preceding the date on 
which the mortgage money became pay- 
able. Mr. Bhagade succeeded Mr. Amar- 
dekar. He held the deed provided for 
interest at 2 per cent, per mensem; the 
usufruct of the property was to be 
taken as equivalent to interest at 1 per 
cent, per mensem and the remaining 
interest was to be paid in cash at the end 
of 25 years. No accounts were therefore 
necessary. He found that over Bs. 50,000 
was due on the mortgage and passed a 
preliminary decree for foreclosure accord- 
ingly. The defendants appeal to this 
Court. 

The points urged before us are. (I) 
That the mortgage-deed provided for in- 
terest at 1 per cent per mensem only. (2) 
That if it provided for payment at 1 per 
cent, per mensem compound interest in 
addition to the usufruct, the mortgage 
was a hard and unconscionable bargain 
which should not be enforced by the 
Court. (3) That the plaintiff was liable 
to reader an account of the profits after 
the date on which the mortgage debt be- 
came payable. 

The first point relates to the interpre- 
tation of the mortgage-deed. The provi- 
sions of the mortgage-deed do not seem 
to be consistent; the deed commences by 
stating that the mortgagor has borrowed 
a sum of Bs. 600 and will pay interest at 
1 per cent, per mensem. It is then stated 
that the mortgagee has been placed in 
possession of the mortgaged property but 
will not be accountable for the profits. 
The next clause is:" (In lieu of the pro- 
fits 1 per cent, per mensem interest has 
been remitted). The next sentence has 
been translated : 

"N'ow I shall resumo poBsession oC fields 
after 25 years subject to the payment of the 
amount at Be. 1 per oent. interest," 

There is a further clause that: 
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''however much the debt might amount to at 
the end of 25 years owing to the taking of 
yearly aocounts, that is, giving interest on 
principal and interest it would be a charge on 
the fields." 

The difficulty in the interpretation 
arises from the fact that if profits are 
set off against interest, there would be 
no question of adding interest to the ori- 
ginal amount and no necessity for provi- 
sion for this contingency. Mr. Bhagade 
has considered that the deed, read as a 
whole, shows that the mortgagor agreed 
to pay 1 per cent, per mensem in addi- 
tion to allowing the mortgagee to enjoy 
the usufruct of the fields which was to be 
considered in lieu of another 1 per oent. 
per mensem interest. 

We are of opinion that the interpreta- 
tion given by Mr. Amardekar is the most 
natural meaning of the deed. The deed 
states clearly that interest is to be paid 
at 1 per oent. per mensem. In our expe- 
rience it is by no means rare to find that, 
although a mortgage states that posses- 
sion of the mortgaged property has been 
delivered, possession, as a matter of fact 
has remained with the mortgagor. It 
was not, then, an impossible contingency 
that interest would be added to the prin- 
cipal, and the statement that such inte- 
rest would be paid may merely mean that 
if such interest became due, it would be 
paid. We do not think it possible to 
draw any strong inference from the word 
."now” in the sentence. 

"Now I shall resume possession of fields 
after 25 years subject to the payment of the 
amount at Be, 1 per cent, interest." 

We do not state that the words of the 
document could not bear the interpreta- 
tion put upon them by Mr. Bhagade, but 
this is only a possible interpretation. 
The plaintiff, who is suing the defen- 
dants on the basis of this document, is 
entitled to the decree with interest at 
the lesser rate if it is uncertain which of 
two rates is allowed by the document. 
Again, the interpretation which renders 
the terms of the document probable is to 
be preferred to an interpretation which 
renders the conditions most unlikely. It 
is clear from the document that the mort- 
gagee considered the property to be worth 
at leaEt Bs. 600, for there is a clause that 
if the mortgagor does not pay he will 
not be personally liable. The usufruct 
of the property, then, must have been 
considered a fair equivalent to the inter- 
est on Bs. 600, and there is no reason 
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why the debtor should agree to pay 
heavy interest while the mortgagee en- 
joyed the usufruct. The evidence pro- 
duced by the plaintiS shows that ho ap- 
preciated the fact that the deed provided 
for an unnecessarily high rate of interest 
for he suggests in the pleadings that the 
mortgagor intended to put it out of his 
power to redeem the pioperty as ho 
would have sold the property but for the 
opposition of the landlord. We agree 
with the trial Judge that the plaintiff 
has not shown that the mortgagor had 
any such intention. 

We hold, therefore, that the mortgage 
deed provided for interest at 1 per cent, 
per mensem and contained an agreement 
that the mortgagee should enjoy the usu- 
fruct in lieu of such interest. 

In view of this finding it is unneces- 
sary to consider whether the terms of 
the mortgage-deed would be unconscion- 
able if they provided for interest at 1 
per cent, per mensem in addition to the 
usufruct. We are, however, clearly of 
opinion that the bargain would be such 
as no man in his senses and not under 
delusion would make on the one hand 
and no honest and fair man would accept 
on the other; as we have stated, the usu- 
fruct was obviously at least a sufilcient 
return for the use of the sum lent. We 
consider that the contract is such that a 
Court of equity would give relief. 

The remaining point urged is that, al- 
though it must be presumed that interest 
was intended to run on after the expiry 
of 25 years the provision that the pro- 
fits should be taken in lieu of interest 
had no application after that period. 
The deed does not refer to payment of 
interest after the date fixed for payment 
of the principal and it is settled law that 
in such a case it must bo presumed that 
interest was intended to run until the 
principal should be paid. Now, the main 
provision of the deed regarding the am- 
ount of interest is that profits should be 
taken in lieu of interest. If the mort- 
gagee remains in peaceful possession, the 
rate of interest is immaterial. Had the 
rate of interest not been mentioned it 
would, in our opinion, have been pre- 
sumed that the intention of the parties 
was that the profits should be taken in 
lieu of interest so long as the principal 
sum was not paid off; for the reasons 
which lead to an inference that the par- 
ties intended interest to run at the same 
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rate after the date fited 'ikr littymekit lead 
to the conclusion that they intended in- 
terest to be paid in the "same manner as 
heretofore. We do not consider that the- 
mention of the rate of interest prevents 
this presumption: the object of this 
mention is apparently only to provide a 
method of calculation if the mortgagee 
does not get, or does not remain in, ac- 
tual possession. The whole tenor of tha 
deed is to the effect that the land is to 
be retained in lieu of the sum advanced,, 
primarily for a term of 25 years, but pos^ 
sibly, if the mortgagor does not pay, for 
ever We hold, therefore, that the in- 
tention of the parties was that the mort' 
gageo should receive profits in lieu of in- 
terest until the actual date of payment. 

There is, then, no necessity for taking 
any accounts. The decree of the lower 
Court is varied by fixing the sum due t& 
the plaintiff as principal and interest at 
Rs 600. The date for payment will be 
three months after this date. The de- 
fendants will pay to the plaintiff costa 
calculated on a claim at Bs 600 that was 
due but the plaintiff must pay to the de- 
fendants the excess counsel’s fee allowed 
by the lower Court in view of the fact 
that the fee allowed by the lower Court 
is liberal. The parties will bear their 
own costs in this Court. 

K.N./b.K. Decree varied. 
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Bamkrishna and another — Judgment- 
debtors — Appellants. 

V. 

Laxminarain and .another — Decree- 
holders — Respondents. 

First Appeal No. 77-B of 1928, Decided 
on 12th March 1929, against decision of 
First Glass Sub-Judge, Akola, D-/ isb 
September 1920. 

(a) Civil P. C., O. 23, R, 3 — ' Compromiie 
decree in money luit -paiied — Defendant 
agreeing to transfer certain property to plain- 
tiff on a certain day — Plaintiff to pay con- 
veyance costi— Decree was held not void and 
merely declaratory — No leparate luit 
wai necessary, the decree being executable. 

In a suit for monoy based on simple money 
bonds, a compromise was arrived at between 
the parties, whereby,- it was agreed among 
other things, that in lieu of the amount of 
the claim and plaintiff’s costs and Interests, 
the defendant should execute a sale-ieed in 
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J ilaintiS'a favour in roap^ot of oertaia fields 
ree of all laoumbranCiB- on Isfe November 
,1926 and deliver poaaeaaion of the same on 
lat March 1927 and that tlie plaintifE should 
•pay the oosts of the ezeoutlon of the<sale-deed. 
When the plaintifE applied for the execution 
•of the compromiae decree, the defendant ob- 
jected to the execution on the ground that 
the Gou^t had no iuiiadiction undergo. 23, 
B. 3 to embody in ita decree, matters extra- 
neous to the claim and that the decree was 
therefore,' a nullity or at best a declaratory 
^ec^ee not executable and that the plaintiff's 
remedy, if any, was by a separate suit. 

* Held that the oompromiso decree was not 
ultra vires or void or merely declaratory in 
nature, that it was executable and that it 
was nob necessary for the plaintiff (decree- 
holder) to institute separate suit for relief 
granted by the said decree : 34 Cal. 456 ; 

A. /. B. 1919 P. C. 79, Dist. ; A. I. R. 1927 
P. C. 204 ; A. I. li. 1928 Nag. 173 ; A. I. R. 
1925 Mad. 1101 ; A. I. R. 1921 Cal. 202 ; A. I. 
R. 1925 Nag. 239, Appr. [P 167 C 2. P 16S C 1] 

(b) Contract Act, S. 54 — Where agree- 
ment has become rule of the Court and 
paiied out of domain of contract, S. 54 does 
not apply. 

Where a judgment-debtor pleaded that no 
relief in execution of the compromise decree 
flhould be granted to the decree-holder be- 
cause the latter committed a breach by his 
default m paying the costs of conveyance as 
directed by the decree and that he was re- 
lieved of performing his part of tho agreement 
as embodied in tho decree under S. 54 on ac- 
count of the decree-holder's default. 

Held ; that it was not open to the judg- 
ment-debtor to invoke the aid of tho provi- 
sions of the Contract Act and say that be- 
cause the decree-holder committed the de- 
fault 6rst ha was entitled to avoid his own 
obligations under the terms of the decree 
especially when those berms were indepan- 
deut of oaeh other. [P 163 G 1] 

(c) Contract Act, S. 55 — If time is not of 
the essence of the contract, contract does 
not become voidable. 

Ordinarily in agreements for the sale of 
property time is not of the essence of con- 
tract, but it is open to a party, if it was not 
originally of the essence, to makj it so by 
aervioe of notice. Unloss the parties to a 
contract have therefore, expressly or im- 
pliedly by their conduct, made time the es- 
<6ence of the oontraot, delay by itself can 
never be a valid plea in a suit foe speoido 
performance unless the delay on the part of 
one party, coupled with reasonable notice 
given to him by the other, disentitles the 
party delaying from claiming any relief in 
equity. [P 168 G 1] 

Where although by tho decree 1st Novem- 
ber 1926 was fixed for the execution of the 
sale-deed, tho doored itself was not drawn up 
and signed up till that date. 

Held : that under the circumstances time 
was not of the essence of performance of the 
■obligations created by the decree and that the 
jugdment-debtorB were not therefore entitled 
<to avoid them under 3. 55 ; A. J, R. 1915 P. C, 


R3 ; A. I. B. 1926 Nag. 435 ; 33 Cal. 633 ; 25 
M. L. J. 518, Ref. to. [P 163 G 2] 

(d) Civil P. C., S. 148— S. 148 is no bar to 
extending lime of decree^with independent 
and separately enforceable terms. 

Where the terms of a compromise decree 
are not interdependent and each direction 
stands by itself and is separately enforce- 
able, the fact that the decree-holder and judg- 
ment-debtor have been guilty of failure to 
perform their respective obligations under 
the decree, does not disontile one party from 
compelling tho other to perform his obliga- 
tions in execution proceedings and in such a 
case 3. 148 does not debar the Gouifc from 
extending the time fixed by the decree : A. I. 

1923 Nag. 210, A. I. R. 1926 Nag. 280. Dist. 

[P 169 0 1] 

M. R. Bobde — for Appellants. 

M B. Ntyogi — for Respondents. 

Judsfment —This and the connected 
First Appeal No. 76-B of 1928 arise 
under the following circumstances : 

In Civil Suit No. 28 of 1926 on 
the file of the First Class Subordinate 
Judge, Akola, the plaintills' claim based 
on 4 simple money bonds to recover from 
the defendants Es 5,361-8-0 was com- 
promised by the parties and a decree, 
in the following terms, was passed on 
26th October 1928 : 

It 13 ordered and decreed in terms of the 
compromise arrived at between tho parties 
that 

(1) in lieu of the amount of the claim and 
plaintiff’s costs and interest up to date at 2 
p. c. p. m. the defendants 1 and 2 to execute 
a sale-deed m favour of plaintiff la respect 
of the fields Nos. 22/1 and 31 of mouza Lonsan 
on lat November 1926 free from all incum- 
brances and after taking the crop of 1926- 
1927 give possession of tho same to the plain- 
tiff on Isb March 1927. 

(2) That plaintiff do pay the costa of the 
execution of the sale-deeds, 

(3) That defendants do pay off the mort- 
gage of the fields in favour of Bhagwandin 
Bamlal and hand over his receipt of full 
satisfaction to plaintiff and obtain his attes- 
tation to the plaintiff’s sale-deed. 

(4) And that defendants 1 and 2 do pay 
their own costs of suit. 

(5) Defendants 1 and 2 do pay land revenue 
for 1926-1927. ” 

It is unfortunate that although there 
were two plaintiffs the decree in some 
places describes them as one Simi- 
larly in civil suit No. 8 of 1926 on 
the file of the same Court the plain- 
tiffs’ claim to recover from the defend- 
ants Bs. 5,400 due on a simple money 
bond was compromised and a decree 
passed, on the same day, in plaintiffs' 
favour on exactly identical terms as the 
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one passed in civil suit No. 28 of 1926 
with the only difference that the pro- 
perty to be conveyed in this case con- 
sisted of fields Nos. 15 and 24 of mouza 
Lonasan. By two separate applications 
dated 29th June 1927 the plaintiffs de- 
cree-holders sought to execute the afore- 
said decrees but in each case the defen- 
dants judgments-debtors resisted execu- 
tion on identical grounds and their 
objections were registered in the lower 
Court separately, the one arising out of 
execution case No. 28 of 1926 as Mis- 
cellaneous Judicial Case No. 84 of 1927 
and that relating to execution case No. 8 
of 1926 as Miscellaneous Judicial Case 
No. 85 of 1927. Exactly identical 
issues were framed for trial in both these 
cases. 

A very fair idea of the contentions of 
the parties as advanced in the pleadings 
will be formed by reproducing the fol- 
lowing issues that were fixed for trial 
by the lower Court : 

1 Whether the decree-holders are not 
entitled to ask for sale-deed and' delivery of 
poBsesBion of the delds from judgment-deb- 
tora by way of execution and whether it is 
necessary for decree-holders to file a separate 
suit for the purpose ? 

2 (a) Whether the term regarding execution* 
of sale-deed and delivery of poBaeasion of pro- 
perty could not be embodied in the decree as 
being matter extraneous to the suit and is 
this portion of the decree therefore not execu- 
table ? 

(b) Was it necessary for the judgment-debt- 
ors to press the above objection at the time 
of the passing of the decree and is not the 
above objection open to them now ? 

3 (a) Whether the decree-holders are not 
entitled to ask for a sale-deed from the judg- 
ment-dobboTB owing to their failure to perform 
their pari of the contract as embodied in the 
decree ? 

(b) Whether the decree-holders did not pur- 
chase stamp for the sale deed owing to judg- 
ment-debtors unwilllngneiB to execute the sale 
deed 7 

4 (a) Whether decree-holdera allowed judg- 
ment-debtors to perform the summer opera- 
tions and sow the fields on an assurance that 
they would take a sale deed on Hangam 7 

(b) Are the decree- holders on account of the 
above conduct debarred from asking for a sale 
deed by the present application which is filed 
before the expiry of the Hangam 7 

(o) Whether the judgment-debtors made 
over poaseaslon of the fields to decree-holders 

who accordingly did summer operations and 
whether judgment-debtors subsequently ob- 
Btructed'deoreo-holdere In the cultivation of 
the fields 7" 


In an elaborate order recorded in Mis- 
cellaneous Judicial Case No. 84 of 1927 
the learned Subordinate Judge answered 
issues 1, 2 and the first part of issue 3 
in the affirmative and the second part 
of issue 3 and the first and last parts of 
issue 4 in the negative. No finding was 
recorded on issue 4 (b). On these find- 
ings the lower Court ordered execution 
of the decrees to proceed. Two separate 
appeals challenging the correctness of 
the decision of the lower Court have 
been filed by the defendants judgment- 
debtors in this Court and registered as 
first appeals Nos. 77-B and 87-B of 1928. 
As the points for decision in both the 
oases are identical, one set of arguments 
was addressed by the counsel for the 
parties, and therefore this judgment 
will govern both the appeals. 

The appellants’ learned advocate ar» 
gued that the subject-matters in the two 
suits being merely claims for moneys 
due under simple money bonds the Court 
had no jurisdiction under the provisions 
of O. 23, B. 3, Civil P. C., to embody in 
its decrees, as it actually did, matters 
extraneous to the claim, and therefore 
the decrees were nullity or at best de- 
claratory ones and not executable andl 
the plaintiffs’ remedy, if any, was by 
separate suits. 

It is contended that the last words of 
the aforesaid rule "so far as it relates to 
the suit” exclude the possibility of all 
matters which are not the^subject-matter 
of the suit and Jasimuddin v. Biswas 
Bhutan Jellini (1) and Hemanta Ku- 
mari Debi v Midnapore Zamindari Co. 
Ltd. (2) have been cited in support of 
the contention. In the first case cited 
it appears that a regular suit based on 
the agreement embodied as part of the 
decree upon a compromise entered into 
in the previous suit, was filed and the 
only question for decision before the 
Court was if the terms of the solehnama 
could not be proved on the ground of its 
being unregistered and the Court 
held that they could be proved. In the 
Privy Council case the same question 
was in issue and their Lordships held 
that the unregistered agreement which 
was a part of the compromise decree 
could be received in evidence. In deal- 
ing with the question, whether the de- 

(1) [1907] 31 GaI. 456. 

(2) A. 1. R. 1919 P. C. 79=47Cal. 4E6=46 1. 

A. 240 (P. a). 
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oree oonld be given in evidence to affeot In Shashi Bhusan Shaw v. Hari 
matters not ooming witbin the scope Narain Shaw (6J it was observed that 


'of the suit for want of registration, their 
Lordships no doubt remarked that it 
may be that as a decree it was incapa- 
ble of being executed outside the scope 
of the suit, but that it did not prevent 
its being received in evidence of its con- 
tents. The question involved in the 
present case was not, however, raised or 
deeded in either of the above cases and 
therefore they cannot be regarded as au- 
thority to be followed in the decision of 
the present case. 

In a later case before the Privy 
Council the question was if a compro- 
mise arrived at between the parties in a 
suit, which embraced within its terms 
matters extraneous to the subject-matter 
of the suit could be recorded and given 
effect to in a decree under 0. 23, B. 3, 
Civil F. G., and their Lordships answered 
both the questions in the affirmative : 
vide Mehdi AH Khan v Ohanshiam 
Singh (3). The principle laid down in 
this case was followed with approval by 
a Bench of this Court in the case of 
Naraindas Bhagwanai and Go. v. KaU 
yanji (1) in preference to the observ- 
ations contained in the case of Bani 
Hemanta Kumar i v. The Midnapur 
Zamindari Co. (2) and it was held 
that it was competent to the Court 
not only to record the entire compromise 
but to pass a decree in accordance there- 
with by even including in its operative 
parts the operative directions thereof, in 
spite of the suit being merely declaratory 
in its nature. 

Exactly the same view was also ex- 
pressed by (the Madras High Court in 
the case of Bamaswami Baidu v. Suh- 
baraya Tevar (5) where the learned 
Judges held that a decree passed on a 
Compromise 'cannot be regarded as ultra 
vires simply because it goes beyond the 
subject-matter of the suit and contains 
other conditions. It was further held in 
this case that if the terms of the com- 
promise decree which do not relate to 
the suit appear either directly or in- 
directly as consideration on which the 
settlement of the plaint claim was based 
then such terms .may be considered as 
part of the decree executable with it. 

a A. I. B, 1927 P. 0. 204. 

A. I. B. 1928 Nag. 178=24 N. L. B. 65. 

(5) A. 1. B. 1925 Mad. 1101. 


where a suit is merely for the recovery 
of specific properties, the distinction be- 
tween property in suit and property ex- 
traneous to *the litigation may be ade. 
quate and will be equal to the distinc- 
tion between matters which relate to 
the suit and matters which do not, and 
that in those cases where suits are not 
for recovery of property but to establish 
particular claims, facts have to be looked 
at as a whole - to ascertain whether 
matters have been introduced into tbe 
suit which do nut relate to the suit. 
Mr. Mulla in his Commentaries on the 
Civil P. G., Edn. 8 at p. 773, observed 
that as a general *rule all terms which 
form the consideration for the adjust- 
ment of the matters in dispute, whether 
they form the subject-matter of the suit 
or not, become related to the suit and 
can be embodied in the decree. The 
ratio decidendi of the case of Mehdi AH 
Khan v. Ghanshiam Singh (3) also is 
that where a compromise completely dis- 
poses of a suit and the terms agreed to 
are such as to be susceptible of specific 
performance being granted, no party to 
such a compromise can refuse to be 
bound by its terms and to escape from 
his obligation thereunder In Sar- 
jabai v Dhanraj (7) where a decree was 
passed in terms of a compromise which 
directed that in case of failure in pay- 
ment upto a certain date, by the judg- 
ment-debtor, of tbe decretal amount, the 
amount was to be a charge on certain 
properties of the judgment-debtor, this 
Court held that the charge was enforcea- 
ble in execution of that decree and no 
separate suit was necessary. 

On the question whether - the decrees 
were nullity the learned advocate for 
the appellants frankly admitted that he 
found no authority in support of his con- 
tention Applying the principle ^dis- 
cussed above to the facts of the pre- 
sent cases, I have no hesitation in 
holding that the compromise decrees in 
Civil Saits Nos. 28 of 1926 and 8 of 1926 
dated 26th October 1928 were not ultra 
vires or void, that the same were not 
merely declaratory in nature, that the 
same are executable, and that it is not 
necessary for the plaintiffs to institute 


(6) A. I. R. 1921 Oal. 202=48 Oal. 1059. 

(7) A. I. B. 1026 Nag. 289. 
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neparato suits for the reliefs already 
Igranted by the said decrees. 

It was next contended on behalf of 
the appellants that assuming that the 
decrees could be enforced specifically, no 
relief should be granted to the plaintiffs 
because they committed a breach by 
their default in paying the costs of con- 
veyance as directed by the decrees and 
the defendants are, therefore, relieved of 
performing their part of the agreement 
embodied in the decrees S. 54, Contract 
Act, was relied on in support of this 
contention. The respondents' learned 
advocate, however, mot this contention 
by arguing that the provisions of the 
Contract Act did not come into play in 
cases where the agreement between the 
parties had become a rule of the Court 
and passed out of the domain of the con- 
tract and this argument has my entire 
concurrence. I hold, therefore, that it 
is not open to the appellants to iuvoke 
the aid of the provisions of the Contract 
Act and say that because the plaintiffs 
committed the default first, the appel- 
lants were entitled to avoid their own 
obligations under the terms of the 
decree. 

Assuming, however, that the law 
governing contracts could bo applied to 
the terms of a decree the next question 
for consideration is whether time was of 
the essence of the obligations created by 
the terms of the present decrees Ordi- 
narily, in agreements for the sale of 
property time is not of the essence of 
the contract, but it is open to a party, 
if it was not originally of the essence, to 
make it of such essence by service of 
notice : see Jamshed Khodarain v Bur- 
jorji Dhunjibhai (8) referred to with 
approval in this Court’s judgment ih 
Shahabuddtn v. Vilayat Ali Khan (9). 
Unless the parties to a contract have, 
therefore, expressly or impliedly by their 
conduct made time the essence of the 
contract, delay by itself, can never be a 
valid plea in a suit for specific perform- 
ance unless the delay on the part of one 
party, coupled with reasonable notice 
given to him by the other, disentitles 
the party delaying from claiming any 
relief in equity : see Kissen OopaL y. 
Rally Prosonno (lO), Jamshed Khoda- 

(8) A. I. R. 1915 P. C. 03=40 Bom. 283=43 
I. A. 26 (P. G.). 

(9) A. I. R. 1926 Nag. 435. 


ram Irani v Burjorji Dhunjibhai (8) 
and Suryaprakasarayadu v. Lakshimi- 
narastmhacharyulu (II) 

It is significant to note that although 
by the decrees in these oases the 1st 
November 1926 was fixed for the execu- 
tion of the sale deeds the decrees them- 
selves were not drawn up and signed up 
till that date, and I agree with the 
lower Court in thinking that, under the 
circumstances, it does not seem at all 
probable that the particular date men- 
tioned above was of the essence of the 
contract. I, therefore, hold that time 
was not of the essenco of performance 
of the obligations created by the decrees 
in the present case and that the appel- 
lants are not, therefore, entitled to avoid 
them under S. 55, Contract Act. 

I am further of opinion that since the 
decrees contain specific directions as to 
what each party had to do, these direc- 
tions must be read as independent of each 
other For instance had the defendants 
paid all the costs of conveyance them- 
selves and executed the sale deeds, could 
they not enforce, by coercive process of 
execution proceedings, the obligations 
of the plaintiffs under the decrees of 
reimbursing them for those expenses ? 
Could the plaintiffs then be hoard to say 
that because they could not find the 
money in the first instance and pay it 
over to the defendants, the latter had no 
business to incur the costs of the sale 
deeds and ask for reimbursement ? I 
think under the express terms of the 
decrees each party has to do his bit fail- 
ing which the other party has a right to 
have it performed through the machi- 
nerv provided by the execution pro- 
ceedings. 

Another ingenious argument advanced 
on behalf of the appellants was that as 
the date fixed in the decrees for the 
execution of the sale deeds has passed 
by, on account of the default of the 
plaintiffs in paying the costs of convey- 
ance beforehand, the decrees have become 
incapable of execution, the Court having 
no power in decrees based upon com- 
promises to extend the time for perform, 
ance under S. 148, Civil P. C. Reliance 
was placed on the following two cases 
of this Court : Amhadas v Lavman (12) 
and Dawlat v. Kashirao (13). The first 

(11) [1914] 26 M. L. J. 518=23 I. 0. 500. . 

(12) A. I. R. 1923 Nag. 210=-19 N. Ij. R. S. 
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was a case of pre-omption ia which bhere 
is always aa alternative direction given 
tn the decree that if the money is not 
paid by a particular date the suit would 
be dismissed. The second was of a con* 
■sent decree in a mortgage suit where 
special period of one year was fixed for 
redemption with an alternative of fore- 
closure and this Court, under the cir- 
cumstances rightly held that no further 
exten^on of time conld be granted. In 
the present cases the decrees contain no 
alternative directions that if by the 
particular dates mentioned therein any 
party failed to carry out his part of the 
obligations he would bo relieved com- 
pletely of all obligations imposed upon 
him by the decrees and the other party 
would be precluded from enforcing them 
against the party in default It is, 
therefore, clear that the cases cited above 
have no application to the facts and 
circumstances of the present cases. As 
jl have already said the terms of the 
present decrees appear to me to be not 
interdependent, but each direction stands 
by itself and can, therefore be separately 
enforced. 

There is a clear finding contained in 
the last portion of the lower Court's 
judgment, with which I fully agree, to 
|the effect that in the present cases both 
I the decree-holders and the judgment- 
debtors are guilty of failure to perform 
their respective obligations created by 
the decrees, but for the reasons given 
above this cannot disentitle one party 
from compelling the other to perform 
jbis obligations in execution proceedings. 
|To disallow the plaintiffs decree-holders 
to execute the decrees would be doing 
manifest injustice to them under the 
circumstances of the case 

For the reasons set forth above I up- 
hold the orders passed by the learned 
Subordinate Judge in these cases and 
dismiss the appeals with all costs. As 
the subject-matters in dispute in both 
the cases are valued at more than Rupees 
10,000, I fix the counsel’s fees in this 
Court in each case at Rs. 150. 

K.N./b.K. Appeal dismissed. 
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SUBHEDAR, A* J. 0. 

Zingu and oi/iers — Plaintiffs — AppeU 
lants. 

1 

v. 

Bamji Mahadu — Defendant 1 — Res- 
pondeat. 

Second Appeal No. 119 of 1928, De- 
cided on 27tb March 1929, against decree 
of Dist. Judge, Bhandara, D/- 10th De- 
cember 1927. 

# Transfer of Property Act, S. 106 — Agri- 
cultural tenancies — Notice to quit. 

A notice demanding an agricultural tenant 
from year to year to quit the land immedi- 
ately or forthwith is not a proper and reason- 
able notice . 14 N. L. ll. 3 ; Nag. S. A. 201 of 
1917, Ref. ; 9 Cal. 48.;.12 Cal. 82 ; 7 Bom. 759, 
Expl. and Dut. [P 170 CJ 1] 

D. T Mangalmurti — for Appellants 

P. S Kotval — for Respondent 

Judgment — The plaintiffs who are 
malguzars of patti No. 2 of mouza Usgaon 
in the Sakoli Tahsil of the Bhandara 
District sued defendant 1 for posses- 
sion of sir field No. 76 comprised in the 
said patbi. Various defences were raised 
in the trial Court but they failed and the 
plaintiffs’ claim was decreed on the 
ground that defendant 1 being merely 
a subtenant was liable to be ejected. 
Defendant 1 appealed to the Court of 
the District Judge, Bhandara, who re- 
corded further pleadings and admitted 
fresh documentary evidence and ultima- 
tely* allowed the appeal dismissing the 
plaintiffs' suit holding that the notice to 
quit dated 3rd February 1926 (Ex A. 
D-2) which was given by the plaintiffs to 
defendant l^was not a valid and legal 
notice, because it required the defendant 
to quit the field at once on receipt of 
the notice. 

The plaintiffs have now come up ia 
second appeal and the only point pressed 
for them is that the notice (Ex. A. D-2) 
was a perfectly valid notice and the 
lower appellate Court was wrong in hold- 
ing it otherwise. It was argued that the 
learned District Judge erred in applying 
the provisions of S. 106, T. P. Act, to the 
case because by S. 117 agricultural leases 
were exempted from the operation of 
Chap. 5 ibid. 

It was however, conceded that reason- 
able notice was necessary to he given in 
the present case as the subtenancy was 
from year to year. Reliance was placed 


Zingu v, Ramji (Subhedar, A. J. C.) 



upon the following oases to show that 
the notice to quit so far as the agricul- 
tural leases were concerned need not be 
6 months notice terminating with the 
end of the year of the tenancy, and that 
it is enough if it requires the tenant to 
give up possession at a time when there 
are no crops standing in the field : Jagut 
Chunder Boy v. Bup Chund Chungo (1), 
Badha Oohind v. Bakhal Das (2), and 
Ambabai v. Bajaram (3). 

In the first Calcutta case a three 
months notice to quit was given though 
it did not expire with the end of the 
year of the tenancy'and it was found that 
there were no crops on the land at the 
date of the expiry of the time stated in 
the notice. In the second case from the 
same High Court the notice required the 
tenant to quit after one month and under 
the circumstances of those cases the 
period of one and three months were con- 
sidered reasonable The Bombay case 
referred to laid down that in cases before 
the Transfer of Property Act came into 
operation a tenant other than a monthly 
tenant, holding over on the terms of his 
lease was entitled to reasonable, that is 
to say, in the case of lands and in the 
absence of usage or stipulation to the 
contrary to six months’ notice to quit. 
None of these cases is, therefore, any 
authority for holding that a notice dem- 
anding an agricultural tenant from year 
to year to quit the land immediately or 
forthwith on receipt of the notice is a 
proper and reasonable notice within the 
meaning of the expression used in the case 
of Sheomangal v Nanhelal (4). In an- 
other case Batten, A. J. C., held that 
five months notice before the .end of the 
agricultural year was a sufficient one in 
terminating a subtenancy of an absolute 
occupancy holding : Govinda v. Chindhu 
(Second Appeal No. 201 of 1917). 

In para 2906 of Dr. Oour's Law of 
Transfer, Vol. 3, 5th Edn., it is stated, 
following an English case, that a notice 
to quit forthwith or from henceforth or 
to quit generally without referring to 
some distinct time would be invalid and 
I have been shown no authority to hold 
that such a notice as is given in the 
present case could be called a reasonable 
notice even in the case of agricultural 

(1) [1883] 9 Gal. 48=11 0. L. B. 143. 

(2) [1886] 12 Gal. 82. 

fS) [1896] 20 Bom. 759. 

(4) [1918] 14 N. L. R. 3=49 1. G. 992. 


tenancy Agreeing, therefore, with the 
lower appellate Court I hold that the 
notice (Ex. A. D-2) was not a valid 
notice and that the plaintiff's suit was 
rightly dismissed on that account. 

The appeal fails and is dismissed with 
costs. Costs in the lower Courts will 
be paid as already ordered by the decree 
appealed against. 

K.N./b.k Appeal dismissed. 
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Macnair, Offg. J. C. 

P. P Deo — Defendant — Appellant. 

V. 

Narayan and oi/iers— Plaintiffs — Res- 
pondents. 

Second Appeal No. 461 of 1927, De- 
cided on 27th February 1929. 

^ (a) Contract Act, S. 230 — Where broker 
bring! face to face vendor with purchaier it 
cannot be said that he did not disclose his 
principal's name — But if purchaser does not 
keep record of seller’s names and his ac- 
count books show that he made payments to 
broker, broker can sue personally to recover 
price of goods sold. 

Where a broker brings his principal, the 
vendor, faoe to face with the purohaser, it can- 
not be said that he did not disclose the name 
of the principal and so the presumption under 
B. 230 will not arise. But if the purchaser 
does not keep record of the sellers' names and 
his account books show that ho used to make 
payments to the broker, the broker shall be 
deemed to be intended under the contract to 
have the right to sue the purchaser personally 
for the price of the goods sold. [P 171 G 2J 

(b) Interest Act (32 of 1839), S. 1 — Scope. 

It is not correct to say that Courts have 
power to award interest in all cases where 
money due is withheld : A. I. R, 1925 Nag, 
451; 3 Cal 654 (P. C.) ; 42 Mad. 661 ; 3 Cal 
654 (P. C.) ; A. I. R. 1916 P. C. 46 ; A. I. R. 
1915 P.C. 116, Disc, and Expl [P 172 C ll 

Y . V . J alcatkar — for Appallant. 

M. B. Bobde — for Respondents. 

Judgment — The plaintiff, Narayan is 
a broker who acts as an intermediary 
between merchants who purehase cloth 
and Topiwalas who sell cloth. The 
learned District Judge has described the 
prevalent practice as follows : 

" The merchants or prospective buyers ar- 
rive at a place and desire to buy cloth. They 
then approach a dalal who collects the Topi- 
walas or the middle men, who had obtained 
cloth from the weavers, and the parties meet» 
The buyers then see the various specimens of 
cloth and purchase them, but they do not ac- 
tually purchase direct from the Topiwalas^ 
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bull bhrough the dalala or brokeiB, who charge 
1 per cent. commiBsion on the tranaactiona 
4inii arrauga for delivery to the buyera. The 
prices are apparently fixed in oonaultation, 
but if the buyer himaelf is not preaent it is 
admitted on both aides that the price ia fixed 
by the broker. There ia no enhancement ol 
price between the buyer and the aeller, the 
broker's commiasion being a fixed percentage. 
The buyers have an account with the broker 
and so do the aellera," 

The plaintiffs have filed the present 
suig to recover from a merchant the 
price of cloth which he had purchased 
for him and delivered to him in this 
manner together with interest on that 
price. The defence which I have to 
consider was that the plaintiff, Narayan 
was a mere broker and had no right to 
bring the suit. 

The learned District Judge has held 
that since the buyer does not trouble to 
make any enquiry regarding the identity 
of the Topiwala and does not keep any 
record of his name, it must be consi- 
dered that the agent has not disclosed 
the name of his principal ; a presump- 
tion, therefore, arises in accordance with 
S. 230, Contract Act, that a contract 
exists to the effect that the agent can 
personally enforce contracts entered into 
by him on behalf of the Topiwala. 

In appeal it is urged that since the 
buyers and sellers came lace to face the 
name of the principal was thereby dis- 
closed. The plaintiff Narayan clearly 
dealt with the defendant in the capacity 
of an agent for the seller ; in my opinion, 
when he brought his principal face to 
face with the defendant, it cannot be 
said that he did not disclose the name of 
his principal. But S. 230, Contract Act, 
merely says that a presumption arises 
when the agent does not disclose the 
name of the principal. If no such pre- 
sumption arises, the question remains 
whether or not facts exist to justify an 
inference that there was a contract al- 
lowing the agent to sue personally. I 
have to consider what was the intention 
of the parties when the transaction to 
which this appeal relates took place. 
The facts proved and admitted clearly 
justify the inference that the parties did 
intend that the agent should recover the 
price of the cloth. It is admitted that 
the appellant has kept no record of the 
names of the principals ; he has made 
payments to the respondent and his ao- 
oount books show such payments as 
made to respondent 1. It can be safely 


inferred that it was a term, explicit or 
implied, of the contract that the appel- 
lant should make payments to the res- 
pondent. 

The appellant next urges that S. 236, 
Contract Act, prevents the respondents 
from requiring the performance of the 
contract; but this suction only applies to 
cases where a person misleads another by 
describing himself as an agent. Apart 
from this, I fully agree that respon- 
dent 1 was in reality acting as an agent. * 

I hold, therefore, that, as there was a 
contract to that effect, the agent can 
personally enforce the contract for the 
sale of the goods. It is next urged that 
interest should not have been allowed. 
The plaintiffs allege that one of the 
terms of the contract was that the price 
should be paid in three months. It is 
difficult to see how on this pleading a 
decree for interest for the whole period 
subsequent to the transaction can be 
upheld. The learned District Judge has 
relied on Haridayal v. Sunderlal (l) 
The decision in that case appears to be 
that the general provisions of the In- 
terest Act cannot detract from special 
provisions such as those of S. 73, Con- 
tract Act. This decision may be sup- 
ported by a reference to Eurropersaud 
Boy V. Shamapersaud Boy (2) where 
their Lordships point out at p. 660 that 
these words occur in Act 32 of 1839 : 

Provided thab interest should be payable 
in all cases in which it is now payable by 
law.” 

In my opinion, it was for the plain- 
tiffs to allege and prove facts by virtue 
of which it could be held that the in- 
terest claimed was payable by law. 

In Abdul Saffur v. Hamida Bivi (3} 
(at 666) it is stated : 

“ The oases to which the learned Advocate- 
General drew our attention establish that the 
Act was not intended to affect payments of 
interest or compensation in matters not 
coming strictly within the latter ol the law.” 

The cases to which they refer, how- 
ever,. show that interest was allowed for 
some definite and special reason. In 
Eurropersaud Boy v. Shamapersaud 
Boy (2) interest was awarded on mesne 
profits for reasons which do not apply to 
debts other than mesne profits. Id 

(1) A. I. B. 1925 Nag. 451=21 N. L. R. 16. 

(2) [1877] 3 Cal. 654=5 I. A. 31=1 0. L. R. 
499=3 Sar. 782 (P.G.). 

(3) [1919] 42 Mad. 661=86 M. L. J. 456=52 
1. 0. 505=(1919) M. W. N. 484. 
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Hamera liihi v. Zubaida Btbi (4) a 
widow, who had been allowed to take 
possession of her husband’s estate in 
-order to satisfy her dower-debt from the 
income thereof, was held to be entitled 
to some ’ reasonable coinpensation for 
forbearing to insist on her strict legal 
rights to exact payment of her dower on 
the death of her husband and their 
Lordships thought it obvious that com- 
pensation for forbearance to enforce a 
money payment was best calculated on 
the basis of an equitable rate of interest 
In Ahmed Musaji Saleji v. Hashim 
Ehrahim Salejt (5) (at 925 0 / 42 Cal ) 
their Lordships state : 

“ It IS well-SQttlod that ia cortain cases, 
whou on the dissolution of a firm one of the 
partners retains assets of the firm in hia 
hands without any settlement of accounts 
and applies them in continuing the business 
for hia own benefit, he may ba ordered to ac- 
count for these assets with interest thereon." 

These Privy Council rulings furnish 
no support for the theory that Courts 
have power to award interest in all cases 
where money due is withheld. 

In the case I am considering the plain- 
tiffs did not prove their allegation that 
one of the terms of the contract was that 
the price should be paid in three months. 
I need not consider what would have 
been the result had they pleaded an im- 
plied contract that the money should 
be paid in a reasonable time. They 
have not then shown that the defendant’s 
failure to pay was a breach of the con- 
tract and S 73, Contract Act, cannot 
apply. There is no question of an agree- 
ment by which they forbore to sue I 
do not know of any provision of law or 
any settled principle under which they 
can claim interest. I, therefore, vary 
the decree of the lower Court by exclud- 
ing interest. Costs in all Courts will be 
be borne in proportion to success and 
failure 

S.N./r.K, Decree varied 


(4) A. I. R. 1916 P. 0. 46=33 All. 501=43 
I. A. 294 (P.C.). 

(5) A. I. R. 19L5 P. C. 116=42 Cal. 914=42 
I. A. 91 (P.O.). 
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Staple-S, a. J. C. 

K, Applicant. 

I 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 59 of 1921, and 
Misc. Pebn. No 13 of 1929, Decided on 
12th April 1929, against the order of 
Sub-Divisional Magistrate, Jubbulpore, 
D/- 3rd December 1928 

(a) Criminal P. C., S. 162— Accused has 
absolute right to get copy of statement of 
prosecution witness. 

Tho Court cannot refuse to grant copies to 
the accused of the statemonta of prosecution 
witness, which have been previously reduced 
to writing, because on a persual thereof it 
considers that there is no contradiction of 
the depositions recorded in Court. Although 
tho statement previously recorded into writ- 
ing may only be used to contradict a witness, 
the Court cannot, on that ground, refuse to 
grant a copy because there is apparently 110 
contradiction. A. I. R. 1923 Pat. 215, Ref. 

[P 174 C 1] 

(b) Criminal P, C., S. 162 — Scope, 

An accused person has a right to apply for 
copies as soon as a witness is called for pro- 
secution cither in an inquiry or in a trial. 

[P 174 C 1] 

(c) Criminal P. C., ^S. 526 — Magistrate 
refusing copies of statements of prosecution 
witnesses — His order bona fide and under 
genuine mistake of law — No bias on his part 
—Application for transfer is not entertain- 
able. 

Where tho Magistrate was clcarlyywrong in 
refusing to grant copies of statements pre- 
viously recorded and made by prosecution 
witnesses but where his order was a bona fide 
one made under a genuiue misbako of law. 

Held: that tho Magistrate did not act under 
any bias or prejudice and therefore an ap- 
plication for transfer on that ground could 
not bo granted. [P 174 G 1, 2] 

(d) Criminal P. C., S. 526 — In cases of 
doubt of personal impartiality of the Judge 
or where his acts and orders create reason- 
able apprehension in accused, transfer 
should be granted but not otherwise. 

Where any doubt can ba shown as regards 
the personal impartiality of the presiding 
Judge of the Court, a transfer should im- 
mediately be granted; but whore no such per- 
sonal grounds can be shown a transfer should 
only be granted when the Magistrate has 
shown by his acts or orders that thero is a 
possibility that he may be prejudiced against 
tho accused or, at any rate, that the accused 
might have a reasonable apprehension that 
he ia so prejudiced. Such an apprehension 
should nob arise from the ordinary acta of a 
Magistrate performed in the course of a case. 
Daring the conduct of a protracted trial it 
necessarily happens that many points arise 
upon which the Magistrate has to give a 
decision, and the fact that he makes a deoi- 
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Bion against the acouaed is not sufficient to 
warrant any apprehension oC imparbiality 
if the order la passed in good faith and the 
reasons for the order are duly stated: 10 
N. L. R. 16; A. I R. 1926 Nag. 448, 23 Cal. 
499; 19. 4Z/. 64; 10 C TV. 441; 1 -N. L. R. 
134, 2 g. B. D. 558, Ref. [P 175 C 2] 

(e) Criminal P. C., S. 540 — Scope — No 
bias unless Court guides or assists prosecu- 
tion — Criminal P. C., S. 526. 

Court has power to summon any person as 
witness if his evidence appears essential for 
the just decision of the case. And no ques- 
tioi| of bias against the accused can arise un- 
less it IS shown that the Court was guiding 
or assisting the prosecution. [P 174 C 2J 
Fida Hussain — for Applicant. 

G P. Diclc — for the Crown 
Order . — This is an application by 
seven persons, who are being prosecuted 
under S. 307, I. P. C. m the Court of 
Mr Wickenden, Sub-Divisional Magis- 
trate, Jubbulpore, for transfer of the 
case from that Magistrate The applica- 
tion is fairly long, but in argument the 
learned counsel who appeared for the 
applicants put forward only three grounds 
in support of it. The first was that the 
Magistrate had persistently refused to 
grant bail to the applicants although be 
was not justified in doing so; the second 
was that the Magistrate refused to grant 
copies of statements made by wit- 
nesses for the prosecution though the 
applicants had applied for such copies 
under S. 162, Criminal P. C ; and 
the third ground was that the Magis- 
trate of his own motion called fur- 
ther medical evidence in addition to 
that adduced by the prosecution. It is 
alleged that from these circumstances 
the applicants had a reasonable appre- 
hension that the Magistrate was biased 
against them and that they would not 
get a fair and impartial hearing. 

As regards the first ground, there is, 
I think, absolutely no case The only 
order by Mr. Wickenden as regards bail 
is contained in the order-sheet of 15th 
October 1928. In that it is stated that 
the Magistrate could not grant bail 
owing to the nature of the ease and the 
Dasehra festival. It may be noted, how- 
ever, that prior to that order bail had 
been refused by Thakur Chhattar Singh, 
Magistrate First Class, on 15th Septem- 
ber, by Mr. Dewey, Magistrate First 
Class, on 29th September, by Mr. Wood- 
ward, Sessions Judge, on 22nd Septem- 
ber and by Mr. Jawahir Lall, Additional 
Sessions Judge, on 1st October 1928. In 
view of these previous orders Mr Wick- 


gnden cannot he held to have been wrong 
in refusing bail. It is true that hail was 
allowed by this Court on 31sb October,, 
buti as it had been previously refused 
not only by the two Magistrates to whom 
applications had been made, but also by 
the Sessions Judge and the Additional 
Sessions Judge, Mr. Wickenden was, in- 
my opinion, right in refusing bail on 
l5th October 1928. At any rate, no pos- 
sible bias can be inferred from his 
refusal. 

As regards the refusal to grant copies, 
Mr. Wickenden has made a report in his 
explanation to the District Magistrate, 
and in his order of 5th December Mr. 
Wickenden has given reasons for not 
granting copies It is true that he made 
a mistake in the matter and was not 
right in refusing to grant copies; but 
the Magistrate appears to have made a 
bona fide mistake and also, if his expla- 
nation can bo believed, he was following, 
a practice which had apparently been^ 
followed by the Sessions Judge The 
application was made on 26th November 
On that Mr. Wickenden has endorsed: 

*' I will peruse the diary and give state' 
moats acoorclingly. Oa further considera- 
tion, as the oase is a committal one and at 
this stage no question o( further examination 
for purposes of contradiction arises in this 
Court, the application does not lie to mo. lu' 
case of committal the Sessions Judge may 
bo approached." 

In the order dated 6th December the* 
Magistrate has written: 

Copies of the case diary can only be gran- 
ted for purpose of contradicting a witness. 
The X examination of the witnesses had been 
closed. Therefore no question of oontardic- 
ting the witness in this Court arose There- 
fore, no application for copies could lie to 
this Court at that stage." 

In the report to the District Magis- 
trate Mr. Wickenden has said that the 
accused had not an automatic right to 
copies of the case diary, bnt had only 
a right for the purpose of contradiction 
after a witness had been examined, and 
that the practice of the Sessions Judge 
was to peruse the diary when asked by 
the defence counsel and to give a copy of 
such portion of the statement which 
would contradict the witness’s state- 
ment made in Court In his further re- 
port to the District Magistrate Mr 
Wickenden has stated that the rejection 
of the application was on legal grounds 
upon a more careful appreciation of 
S. 162. As already stated above, I think 
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there is no doubt that Mr. Wiokeaden 
was wrong in the matter and, il I may 
believe him, the Sessions Judge also ap- 
pears to be labouring under a mistake. Ao- 
oording to S. 162 of the present Oriminal 
P. G. the Court is bound, on the request of 
the accused, to refer to the statements of 
the prosecution witness, which has been 
previously reduced into writing, and to 
furnish the accused with a copy thereof. 
The only ground on which the Court 
could refuse to grant a copy is stated 
in para 3, Cl. (l) of that section- 
The Court could not, then, refuse to grant 
copies because upon a perusal of the state- 
ments previously recorded it considers 
that there is no contradiction of the de- 
positions recorded in Court. It is true 
that according to S. 162 the statement 
previously reduced into writing may 
be used only to contradict a witness 
in the manner provided by S. 145, FjvI- 
dence Act, but the Court cannot on that 
ground refuse to grant a copy because 
there is apparently no contradiction. 
Under S. 162 of the Code of 1898 
there was more discretion left to the 
Court in the matter, and previous rulings 
referring to S. 162 would show that the 
Court could refuse to grant copies for suffi- 
cient reasons; but as the section now 
stands, 1 am of opinion that an accused 
person has an absolute right to get a copy 
of a statement of a witness for the prosecu- 
tion that has not been refused for reasons 
stated in the last paragraph of Cl. (l). 

1 would refer in this connexion to 
Eamgulam v. Emperor (l) Nor am I 
pressed by Mr. Wickenden's reasoning 
that the application should not be made 
in his Court but in the Court of the Ses- 
sions Judge. An accused person has a 
right to apply for copies as soon as a 
witness is called for the prosecution 
either in an inquiry or in a trial, the 
word "inquiry" being expressly men- 
tioned in para. 2, S. 162. At the same 
time, although Mr. Wickenden was, in 
my opinion, clearly wrong in refusing to 
grant copies, there can be no doubt that 
his order was a bona fide one made under 
a genuine mistake of law and apparently 
following a practice which was adopted 
by the Sessions Judge in the matter. 
There can be no ground, then, for sup- 
posing that Mr Wickenden has acted 
under any bias or prejudice: on the con- 
trary he seems to have taken considerable 
(1) A, I, R. 1928 Pat. 915=7 Pali. 205. 


1929 

pains in the matter, to have read the 
statements in the diary carefully and to 
have passed his order after satisfying 
himself that there was no contradiction. 
I do not, therefore, think that there can 
be any reasonable apprehension of parti- 
ality or unfairness against the Magistrate 
owing to his refusal to grant copies. 

The third ground is, I think absolutely 
without foundation. Under S. 540, Cri- 
minal P C., a Court has full power to 
summon any person as a witness, and it 
has been laid down that the Court shall 
summon such person if his evidence ap- 
pears essential for the just decision of the 
case. Mr. Wickenden has given good 
reasons for calling further medical evi- 
dence. The case was challaned under 
S. 307, I. P. C., and it is clear that medi- 
cal evidence would be important The 
injured person was examined by Dr. 
Sampson upon his admission to the hos- 
pital, but was not subsequently exa- 
mined by him. After his examination 
Mr. Wickenden was of opinion that more 
medical evidence was necessary and the 
Public Prosecutor said he would produce 
further evidence. In calling further me- 
dical evidence Mr. Wickenden was 
clearly acting within the provisions of 
S. 540, Criminal P. G., and no suspicion 
of bias of any kind can arise. It cannot 
be held that Mr Wickenden was guiding 
or assisting the prosecution, all that he 
did was to call further medical evidence 
which, in a case of this kind, was pro- 
bably most desirable. 

I am clearly of opinion, then, that 
none of the grounds put forward show 
any bias or prejudice on the part of the 
Magistrate, nor is the cumulative effect 
of the circumstances such as would cause 
any reasonable apprehension in the 
minds of the applicants that they would 
not get a fair and impartial trial The 
applicants are men of some position and 
education, or, at any rate, they are not 
merely ignorant villagers, as is often 
urged in applications of this kind; and 
this being so they cannot be expected to 
have any reasonable apprehension, unless 
the circumstances are such as would 
warrant such an apprehension in the 
mind of a man of average intelligence and 
mental capacity. It is true that, when 
there does exist a reasonable apprehen- 
sion in the mind of the accused, a trans- 
fer of a .case should be ordered even 
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though the ciroumstanoea are not suoh as 
would make the Court doubt the possibi- 
lity of a fair and impartial trial This 
has been held in several decisions, al- 
though it may be noted in passing that 
according to S. 526 (l) (a), Criminal F. 
C.. it is laid down that 

^'whaaever it is made to appear to the High 
Court that a fair aud impartial inquiry or 
trial cannot ha had in any criminal Court 
subordinate thereto . . . • etc." 

Thpre is nothing in S. 526 as regards 
any apprehension in the mind of the ac- 
cused, and the only criterion is whether 
the High Court is of opinion that a fair 
and impartial trial can or cannot be hold. 
At the same time, it has now been laid 
down in a number of decisions that a 
reasonable apprehension in the mind of 
the accused is a ground for ordering 
a transfer, and that view must, I 
think, be followed. 1 would refer to 
the decisions in Machal v. Matru (2), 
Abdulla V. Emperor (3), Upendra 
Nath V Khitish Chandra (4), Far- 
zand Ali v. Hanuman Prasad (5) and 
Narain Chandra v. Howrah Munici- 
pality (6) At the same time I would 
also .refer to the case in Emperor v 
Jaggan (7) where Know, J., has taken 
rather a different view of the matter. 
Granting, however, that a reasonable ap- 
prehension in the mind of the accused is 
a sufficient cause for transferring a case 
the Court must be satisfied that such a 
reasonable apprehension exists, and it 
can only be so satisfied from the circum- 
stances of the case and from the conduct 
and behaviour of the accused as well as 
the accused’s character and mental 
status. Eich case must, of course, be 
decided on its own merits It is in my 
opinion impossible to determine with ab- 
solute certainty whether a reasonable 
apprehension exists in the minds of the 
accused or not as, strictly speaking, it is 
impossible to determine the intention of 
the accused. Intention, however, as laid 
down by Ismay, J. C., in Jhagru Oond 
V Emperor (8), can only be inferred from 
the acts of the accused, and every sane 

(2) [1914] ION. L. B. 15=22 I. 0. 980=15 
Or. L. J. 196. 

i 3) A. 1. B. 1926 Nag. 448—23 N. L. B. 99. 

4) [1896] 23 Gal. 499. 

5) [1996] 19 All. 61=(1896) A. W. N. 177. 

6) [1906] 10 0. \V. N. 141. 

(7) [1914] 36 All. 239=22 I. 0. 996=12 A. L. 
J. 399. 

(8) [1905] 1 N. L. R. 134. 


person must be presumed to intend the 
natural and probable oonsequenoes of his 
acts. Similarly, the state of an aooused 
person’s mind and the possibility or pro- 
bability of his entertaining a reasonable 
apprehension can only be determined 
from the circumstances, which might 
give rise to suoh apprehension and from 
the conduct of the accused, after taking 
into consideration the accused’s position 
in life, social status and mental develop- 
ment. I would also quote a passage that 
occurs in Narain Chandra Bannerjee v. 
The Howrah Municipality (6) at 444 : 

"The law requires fchab it should bs made to 
appear to this Court that a fair and impartial 
trial cannot be had before wo take aotion 
under S. 526 (1), Criminal P. C., and we think 
that we should not be doing our duty if we 
pretended to accept as reasonable grounds 
which we knew to be insuffioient and un- 
reasonable simply because the liciganta were 
foolish enough to entertain them. To extend 
the rule in the manner suggested by the 
learned counsel would be to encourage a dis- 
trust in the integrity and independence of the 
magisterial Courts in this country which 
would amount to a serious evil. We conceive 
it to be our duty rather to discourage than to 
encourage it. We are not prepared therefore 
to apply the rule unless we are satisfied that 
there is in the present case a reasonable ap- 
prehension that the petitioners will not have 
a fair and impartial trial in the Court before 
which their case is at present." 

I would also poinfc oub bhat in Serjeant 
v. Dale (9), a case ofben quobed in bhia 
connexion, bhe reason for holding bhab bhe 
Gourb was nob imparbial was a personal 
one Such a reason does nob apply bo 
bhe presenb case or to the majority of 
oases in which applications for transfer 
are made. Of course, where any doubt 
can be shown as regards the personal im- 
partiality of the presiding Judge of the 
Court, a transfer should immediately be 
granted; but where no such personal 
grounds can be shown a transfer should 
only be granted when the Magistrate has 
shown by his acts or orders that there is 
a possibility that he may be prejudiced 
against the accused or, at any rate, that 
the aooused might have a reasonable 
apprehension that he is so prejudiced. 
Suoh an apprehension should not arise 
from the ordinary acts of a Magistrate 
performed in the course of a case. Dur- 
ing the conduct of a protracted trial it ne- 
cessarily happens that many points arise 


(9) [1878] 2 Q. B. D. 558=46 L. J. Q. B. 78 
=37 L. T. 153. 
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apon which the Magistrate has to give a 
decision, and the fact that he makes a 
decision against the accused is not suffi- 
cient to warrant any apprehension oE im- 
partiality, if the order is passed in good 
faith and the reasons for the order are duly 
stated There is a tendency on the part 
of accused persons to come up for a trans- 
fer whenever there is an order which is 
adverse to them, but such an order can 
be no ground for a transfer if passed in 
good faith and in exercise of the Magis- 
trate’s jurisdiction. It may be noted 
that, in some of the cases referred to 
above, in which a transfer was granted 
on the ground of a reasonable apprehen- 
sion existing in the minds of the accused, 
the Magistrate had either acted upon in- 
formation outside the record or had acted 
in some other irregular manner Such 
irregularity would, of course naturally 
give rise to an apprehension; but when 
a Magistrate has not acted irregularly 
and has only acted in good faith and in 
exercise of his jurisdiction no apprehen- 
sion should, as a rule, arise or be pre- 
sumed to exist. Even when, as in the 
present case, a Magistrate has made a 
mistaken order, as pointed out above 
with reference to S 162, Criminal P 0.. 
it is no sufficient ground for inferring 
any reasonable apprehension of bias or 
prejudice, when the order has been passed 
in good faith and for reasons stated 
therein. In the case of a very ignorant 
or unsophisticated person a transfer 
might be granted more readily, but in 
the case of persons of ordinary intelli- 
gence and character a transfer should 
only be given upon reasonable grounds. 
It is not sufficient in such a case for the 
accused to say that they have an appre- 
hension that they will not get a fair and 
impartial trial, but it must be shown 
that, from the circumstances of the case, 
a reasonable inference can be drawn that 
such an apprehension does exist in the 
minds of the accused. 

In the present case I am of opinion 
that the circumstances do not show that 
any sufficient reason for such an appre- 
hension exists, nor do I think that the 
accused really entertain any such ap- 
prehension: their object in making 
this application is, I think simply to 
secure a transfer, and to defeat or delay 
the ends of justice The application is 
one that should not be granted and I 
therefore dismiss it. The Magistrate 
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will now proceed with the trial of the 
case 

K.N /r K. Application not granted 

A. 1. R. 1929 Nagpur 176 

Macnair, Opfg J. C. 

Mt. Yamunahai — Appellant. 

V. 

Dist. Judge^ Chhindioara — Eespon- 
dent. 

Misc. Appeal No. 14 of 1929, Decided 
on 24th April 1929, against order of Dist. 
Judge, Chhindwara 

Guardians and Wards Act, S, 39 — Notice. 

Bafoie removing a guardian, he 'should be 
given notice setting out for which of the 
causes mentioned in S. 39, it is proposed to 
remove him : 20 C. L. J, 231, Rel. on. 

[P 176 G 2] 

P. K. Salve — for Appellant. 

Judgment. — The record of this case 
indicates that Yamunahai was an un- 
satisfactory guardian : she did not hie 
accounts, she expended Bs 1,000 on a 
marriage without sanction of the Court 
and she did not obey the orders of the 
Court. On 25th January 1929, however, 
she had not been directed to be present 
in Court ; a report was taken into con- 
sideration without giving her an opport- 
unity to offer an explanation. She was 
removed from the guardianship and the 
reasons for her removal are not stated 
She has appealed from this order under 
the provisions of S. 47, Guardians and 
Wards Act. 

It appears to me that she should have 
been given notice setting out for which of 
the causes mentioned in S. 39 of the Act 
it was proposed to remove her. The 
course taken in Mahadeb Mondal v. 
Bidhi Ghand Mondal (1) appears a con- 
venient one. It is highly undesirable 
that the order removing her from guar- 
dianship should be at once set aside The 
appellant’s counsel is informed that she 
must appear before the District Judge on 
the day after the expiry of the vacation. 
She will then be informed of the reasons 
for the proposal to remove her from guar- 
dianship and will be allowed to give any 
explanation which she desires. In the 
meantime, however, she will not be guar- 
dian of the minor. I make no order rCi^ 
garding costs. 

F.N./r.K. Appeal allowed. 

[1914] 20 C.L.J. 298^7~f.b.^8! 
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Jackson, A. J. 0. 

Ramchandra — Plaintiff — Appellant. 

V. 

Ilarischandra and others — Defendants 
— Respondents, 

Second Appeal No. 20-B of 1928, De- 
cided on 28tli March 1929, against decree 
of Second Addl. Diat. Judge, Akola, D/- 
1st November 1927, in Civil .Appeal No 4 
of 1927. 

Hindu Law — Adoption — Property ac- 
quired by partition ii not divested by adop- 
tion. 

Property acquired at pj.rbitiou in tha natu- 
ral family is not divested by a person's subso- 
quont adoption in another family 2J Mad. 
437, 1 C. W. N. 121, A. /. Ji. vm Bnm. 297, 

i.«. 1922 ^a^J. 16; 40 iinm. 429. 43 Bnm. 
774, Disc. 5 Cal. Ill (P.C.), Appl. 

[P 179 C IJ 

M. B Ntyogi and G Cr Hatvalne — for 
Appellant. 

S. K. Barlingay and P. B, GoLe — for 
Respondents. 

Judgment. — The appellant in this 
case, Ramchandra, and defendant 1 Ha- 
rishchandra, were the sons of Raoji 
Kunbi. After Raoji’s death there was, 
according to the finding of both the lower 
Courts, a partition between Ramchandra 
and Harishohandra. After the partition 
Ramchandra was taken in adoption by his 
uncle Bisram, and Harishohandra took 
possession of the property that had fallen 
to Ramchandra at the partition. On 
attaining majority Ramchandra brought 
the suit, out of which this appeal arises, 
to recover possession on the ground that 
the property had vested in him before 
the adoption and could not he divested 
by the adoption. The trial Court decreed 
Ramohandra’s claim, hut the lower 
appellate Court has reversed the decree 
and dismissed the suit. 

The first point I propose to deal with, 
is the contention raised on behalf of the 
respondents that the lower Courts’ find- 
ing as to partition having taken place is 
wrong. This finding . is' attacked on the 
ground that a document. Ex. P-16, des- 
cribed as a farkat, is not registered, al- 
though it is a deed of partition and, 
having regard to the value of the property 
affected, is compulsorily registrable, and 
should not have been admitted in evi- 
dence. It is admitted that there was a 
division of property between Ramchandra 
and Harishohandra, hut it is said to ha^e 
1929 N/23 A 24 


that there was a division of property bet- 
ween Ramchandra and Harishchandrar 
hut it is said to have been merely a- 
family arrangement. There is, however,.’ 
adequate evidence, apart from Ex P-16, 
to show that there was a partition and' 
not merely a family arrangement; and 
even if the view is accepted that Ex P-1& 
has been wrongly admitted in evidence, 

I see no reason to differ from the finding, 
of the lower Courts that Ramchandra- 
and Harishohandra separated from each 
other. 

I now como to the main question to bo 
decided in this appeal, and that is, whe- 
ther the adoption of Ramchandra by 
Bisram operated to divest Ramchandra 
of the property that fell to his share at 
the partition The principal case relied 
on by the appellant is Sri Rajah Venkata^ 
Narasimha v. Rangayya Appa Row (1)„ 
in which it was held that the adoption 
into another family of the only surviying 
member of a joint family, in whom the 
family estate has vested solely and abso- 
lutely, does not in law operate to divest 
him of his rights in such estate. Thi^ 
view of the law agrees with that taken 
by Ameer Ali, J., in Behari Lai v Kailas 
Ghtinder (2), and it has been accepted iii 
Mahableshwar Narayan v. Subramanya 
Shivram (3), in Maroti v. Laxman (4), 
in Gour's Hindu Code and in Sarvadhi- 
kari's Principles of the Hindu Law of 
Inheritance. The respondents contend 
that this view is wrong, resting their case 
mainly on the wording of the text of 
Manu that deals with the position of an 
adopted boy as regards the family and 
estate of his natural father, Ch. 9, Veras’ 
142, and on the interpretation of that 
text in Sarkar’s Hindu law, and that 
learned writer’s theory of adoption q,s- 
tantamount to civil death in the family 
of birth and rebirth in the family of 
adoption. 

Sarkar’s view of the effect of adoption 
after property had vested in the person 
adopted was originally the same as that 
taken in Venkata Narasimha v Ran- 
gayya Appa Row (1) The theory sub- 
sequently held by him that adoption i^ 
tantamount to civil death and rebirtb 
has been considered in the judicial d e iyi- 

1) [1906] 29 Mad. 437=16 M. L. J. 1787 ' 

2 [1897] 1 C. W. N. 121. 

I 3) A. I. B. 1923 Bom. 297=47 Bom. 542. ^ 

I 4) A. I. B. 1922 Nag. 16. 
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flions and bezt books referred to above, 
and has not, for reasons which appear to 
me to be sound, been accepted as an accu- 
rate gnide as to the efifect of adoption. 
It has been accepted by Mookerjee, J , in 
Bifbhadra Nath v. Ralpataru Panda 
(6), but I cannot find that it has been 
accepted elsewhere In Dattatraya 
Sakharam v. Oovind Sambhaji (6), 
Shah, J., though he dissented from Ven- 
kata Narasimha Bow v. Bangayya Appa 
Bow (1), did not proceed upon the theory 
nf civil death and rebirth. Nor is that 
theory, I think, adopted in Bamchandra 
V. Manubai (7), though 1 note that that 
decision is referred to in Maroti v Lax- 
man (4), as supporting the theory. 

Ooming now to the interpretation of 
Gh. 9, Verse 142 of 2danu, this has been 
translated in Vol 25 of the Sacred Books 
of the East as: 

'*An adopted son shall never take the family 
^name) and the estate of his natural father, 
the funeral oake follows the family (name) 
and the estate, the funeral offerings of him 
who gives (his son in adoption) ooase (as far 
as that son is oonoerned)." 

After discussing that text and the in- 
terpretation of it by ancient commenta- 
tors, the learned Judges who decided 
Venkata Naraeimha v Bangayya Appa 
Bow (1), Bay; 

"We do not think that there is anything 
in these passages whioh neoessarily earries 
with it the idea that the adopted son] is di- 
vested of property whioh is his own absolutely 
at the time of adoption. The more oorreot 
view seems to be that by the adoption the 
filial relationship, as the author of the Ohan- 
drika says, is extinguished in one family and 
is created in the other family, and that there- 
after the person adopted cannot claim or take 
any property in his natural family by virtue 
of the extinguished filial relationship 
therein." 

As regards the interpretation of the 
text of Manu they say: 

"A great deal of argument was addressed to 
ns with reference to the exact meaning of the 
Sanskrit word "haret" in the text of Manu 
whioh is variously translated "alaim,""take," 
"share" and which Sarkar in his latest work 
translates "takes away," On the one aide it 
was pointed out that in some of the slokas of 
Ifanu the same word is translated and can 
properly be translated only by the word 
'inherit," while on the other side, attention 
is drawn to at least one passage where it can- 
not refer to inherited property. The argu- 
ments do not seem to bring us any nearer to 
ihe question whioh has to be decided." 

"(5) [1W5] i O.L.J. 888. 

(6) [1916] 40 Bom. 429=^34 I.O. 423=18 Bom. 

L. B. 258. 

47) [1919] 49 Bom. 774=52 1.0. 695=21 Bom. 

L. B. 776. 


"We may, however, say that we are not 
prepared to accept Mr. Sarkar’s present view 
that Manu and the.oomnentators have hither- 
to not been correctly translated, and that this- 
has led to erroneous views as to the conse- 
quences whioh flow from adoption." 

Similar argument has been addressed 
to me 'in connexion with which I can 
adopt the above remarks as my own. 

In Dattatraya Sakharam v. Oovind 
Sambhaji (6), Shah, J., considers that 
the meaning of the verse above referred 
to is clearly against the view taken in 
Venkata Narasimha v. Bangayya Appa 
Boxo (l), and his view appears to be 
based rather on the interpretation of the 
expression "the estate of his natural 
father" than on the meaning of the word 
‘ haret.” He says that the expression is 
wide enough to include the estate vested 
in the person adopted at the time of 
adoption, provided that it is the estate 
of his natural father; but he does not 
explain how the estate already vested 
solely in the son is still the estate of the 
natural father. In Mahableshwar Nara- 
yan v. Subramanya Shivram (3), Ma- 
cleod, G. J , though following Venkata 
Narasimha v. Bangayya Appa Bow (l), 
did not dissent from, but distinguished 
Dattatraya Sakharam v. Oovind Sam- 
bhaji (6), the distinction drawn being 
between the oases in which the person 
adopted bad obtained an absolute estate 
at partition and those in which he ob- 
tained such an estate as the sole surviv- 
ing member of a joint family. The dis- 
tinction is not, to my mind, a sound one; 
but that is not very material for present 
purposes, as I am concerned with a case 
of partition. The points I wish to make 
are, firstly, that the expression "the 
estate of the natural father” does not 
necessarily include property vested in the 
person adopted before the adoption, even 
though it had been the estate of the na- 
tural father prior to its becoming vested 
in the person adopted, and, secondly, that 
the Bombay view, as interpreted by 
Maoleod, G. J., does not differ from the 
Madras view as regards the effect of 
adoption on an estate'vested in the person 
adopted by reason of partition. It has 
been said that Maoleod, G. J , altered his 
view in Manikbat v. Ookuldas (S), but 
that does not appear to me to be the case, 
having regard to the distinction drawn 
by him in Mahableshwar Narayan v. 
Subramanya Shivram (3), 

(8) A. I. B. 1995 Pom. 368=49 Bom. 520. 
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The v^eighb of authority is thus ou the 
side of the view that property acquired 
-at partitiou is not divested by subse- 
quent adoption. I tniiy say that I oon- 
sider that a definite answer to the ques- 
tion [ am now oinsidering eannot be ob- 
tained by interpretation of Ch. 9, Verse 
142 of Manu, but that versa, at least, 
does not require the divesting of an estate 
already vested in the person adopted and 
i^es not establish that saeh an estate 
iorms an exception to the general rule of 
Hindu law, stated by the Privy Council 
in Miniram Koltta v Keri Kolitani{9) 

"that aa estate OQee vested hy Buooession or 
lahentaaoe, is not divested by any act or in- 
oapaoity which before saccesaioa would have 
formed a ground for exolusion from inheri- 
tance. *' 

This general rule was applied in Ven- 
kata Narasimha w. liangayya Appa Row 
(1) and in Behan Lai Laha v Kailas 
Chiinier Laha (2) Applying it to the 
present cxsa, I hold that in the present 
case Himchandra was not divested of the 
property that cime to him at partition 
by his subsequent adoption by Blsram 
and is entitled to recover possession of 
that property. Theappeil suoeaais and 
the decree of the trial Court will be 
restored The defendants will bear the 
tplainbifi's costa in all three Courts. 

s.n./r.k. Appeal allowed, 

,(9) [1990] 5 Oil 776—7 I. A. 115=6 C. L. R. 
d22=A Sar. r03 (P.O.). 
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Kotval, a. J. C. 

Gayaramsao — Objector — Applicant. 

V. 

Balkishan and others — Non-Appli- 
cants. 

Civil Bevn. No 286 of 1926, Decided 
on 27th January 1927, against order of 
Addl. Dist. Judge, Bilaspur, D/- 17th 
August 1926, iu Misc. Case No. 6 of 1926. 

(a) Civil P. C., O. 21, R. 58 — Defendant 
^iichirged not became unneceiiary party— 
He continues party to suit ^ Civil P. C., 
S. 47. 

A difendanb discharged, nob bsoause he was 
an unneoesaacy party, is disoherged not from 
the suit but from liability aud it is ths decree 
itself that discharges him from liability. Ha 
therefore continues to ba a party to the suit. 
15 N. L, R. 146 ; 40 Ma L 964 ; A. I. R. 1925 
^ag. lie. Dist. [P 180 0 1] 


(b) Civil P. C., S. I15t— Party's right of 
particular procedure — Lower Court not al- 
lowing the benefit — Revision lies. 

If tha law gives a party the banefit of a 
particular procedure and there la failure on 
the part of the lower Court to exeroiee its 
jurisdiction so as to let him 'take advantage of 
it the fact that it has held that another pro- 
cedure is open to him is no reason for not set- 
ting it right in revision. [P 160 C 1] 

N. 0. Bo5c— for Applicant. 

M. R. Bobde — for Non-Applicants. 
Order . — This is an application for 
revision of an order in an objection case 
in which it was held that an objection 
lay under O. 21, R. 58, Civil P. C., but 
that the proper procedure was for the ap- 
lioaut to proceed under S. 47, ibid 

Seths Balkisandas and Bamkisandas 
filed C. S. No. 10 of 1914 against Gaja- 
dharsao and the applicant Gayaramsao 
for a declaration and for the recovery of 
a sum of money. The suit was proceed- 
ing ex piitbe against Gayaramsao. During 
the course of the trial a oompromise was 
arrived at between the plaintiffs and de- 
fendants Gajadharsao whereby Gajadhar- 
sao became liable for tbe whole of .the 
claim, and defendant 2 wJs to be dis- 
charged ( ^ ). The judgment re- 

ferring to this compromise states: 

"Under the compromise Gayaramsao (defen- 
dant; 2) is to be discharged from all liability 
so far as this case is concerned.” 

The decree contains the names of both 
Gajadharsao and Gayaramsao as defen- 
dants. The part of it now material is as 
follows : 

"It is urderad and deoread in tarms of the 
compromise eUaobed by the plaintifis and de- 
fendant 1 Gajadharsao that * * • 

Cendant 2, Gayaramsao ba discharged.” 

In this Court reliance is placed on 
Laxman v. Oanpat (l), Krtshnappa v. 
Periaswamy (2) and Kanhaiyalal Kolar 
V. Lachhi (3) and it is contended that 
Gayaramsao ceased to be a party to the 
suit, and consequently S. 47, Civil P. C , 
had no application. 1 am, however, of the 
opinion that although the word 'dis- 
oharged' is used in the judgment and de- 
cree Gayaramsao continued to be a party 
to the suit and tha suit was meant to be 
dismissed against him. The case is not 
one where, for some such teason as his 
nob being a party necessary for the ad- 
judication of the enit, he was removed 
from the array of defendants so that the 

[1919] 15 N.L.R. 146=52 1,0. 736 

[1917] 40 Mad. 964=5 M.L.W. 369=88 I, 

0. 237=32 M.L.J. 532. 

(3) A.I.E. 1925 Nag. 118. 
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positiioa WLis as if it; had never included 
I him The real position here is that 
'Grayaramsao was allowed to continue as a 
party and the claim wis as it were, ad- 
mitted to be not likely to succeed and 
sought to be dismissed as against him 
I He was ducharged not from the suit but 
|from liability and it is the decree itself 
•that discharged him from liability. There 
\vas an adjudication upon the claim 
against him, it being in accordance with 
the plaintiffs’ wishes or admission The 
cases cited are thus distinguishable 

The iion-applioants’ preliminary ob- 
jeobion that this was nob a case where 
this Court should interfere in the exor- 
cise of its revisional powers as the appli- 
cant has been held to have another re- 
medy, namely under S 47, Civil P C., 

, cannot pi avail If the law gives a party 
the benefit of a pirbicular procedure and 
there is failure on the part of the lower 
Court to exercise its jurisdiction so as to 
let him take advantage of it the fact that 
it has held that another procedure is 
open to him is no reason for not setting 
It right in revision. 

This order governs also Civil Revision 
No. 509 of 1926 which has not been sepa- 
rately argued Both applications are dis- 
missed with costs. Pleader’s fee Rs. 20 
in each case. 

R K. Application flismissed. 
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Kinkhbde, a. J. C. 

Eisan and others — Plaintiffs — Appel- 
lants. 

V. 

Tukaram Tidke — Defendant — Respon- 
dent. 

Second Appeal No. 283-B of 1927 
Decided on 29th August 1928, against 
decree of Disb. Judge, Akola, D/- 30bh 
April 1927, in ^Civil Appeal No 102 
of 1926, 

(b) Civil P C., S. 100 — Concurrent find- 
ing! of two lower Court! preclude High 
Court from interfering in second appeal. 

Concurrent findings of the two lower Courts 
to the effect that a certain decree was in res- 
peot of the debts of the widow’s husband’s 
time and was not oolluslve or fraudulent pre- 
clude the High Court irom interfering with 
them in second appeal. [P 162 C IJ 

(b) Hindu Law — Alienation— Widow — Ne- 
cessity found as to 9/10 of the value of pro- 
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perty sold — Widow acting f'airlV amL pur- 
chaser acting honestly— Sale is> binding om 
reversioner. 

Whore a Hindu widow in order to satisfy 
debts of her husband’s time which amountedi 
to Bs. 9,000 sold bba exLtire' property, the 
valuo of which was e«timated by the lower 
appellate Court at Rs>. 10,000 and the sale was- 
challenged by the reversioners ou the ground 
that property in excess of tlio actual require- 
ments had baeu sold by the widow and that 
she should have excludi^’ a portion of the 
property from sale. 

Jfehl : that in such a case the question 
to b') considered is whether the widow has- 
acted fairly towards the expeotant heirs and 
whether the person who dealt with her, also 
acted honestly and in good faith, when he 
entered into the transaction in question after 
making due enquiry, or under the bona fide 
belief that an accredited necessity did exist, 
and whether the price offered by him was 
‘‘adequate and not unreasonably low. ” If 
the answer to this question is in the affirma- 
tive, the transaction has to be upheld aa- 
binding as against the persons at whose 
option it IS liable to be affirmed or disaffirmed 
after the death of the widow A. I, R. 1927 
P. C. 37, A, I. H. 1927 P. C. 121, A. I. R. 1927 
P. C. 246, Foil. , 18 Bom. 534, 11 Bom. 320, 
A. I. R. 1918 P. C. 118, Ref. 

[P 105 C 1] 

(c) Hindu Law — Reversioners — Sale by 
widow — Small portion of consideration not 
for necessity — Decree conditional on pay- 
ment of consideration proved for necessity^ 
is justified (o5^^0r). 

Where in a suit by a reversioner to set 
aside a sale by a widow of her husband’s 
property, it was found by the lower Court 
that a small portion of the consideration was 
not proved to have been supported by legal 
necessity and on that ground the sale was 
set aside inserting in the dooroe a condition 
that on failure of the reversioners within a 
certain time to pay to the purchaser the 
amount of the consideration which was. 
proved to have been supported by legal neces- 
sity, the suit of the reversioners should stand, 
dismissed with oosts. 

Held . that the imposition of such a con- 
dition was fully justified : A. I, R. 1927 P.C. 
244 at p. 246; A. I. It. 1925 iVa/y. 325 Ref. 

[P 105 C 2] 

(d) Hindu Law — Reversioners — Necessity 
not proved as to imBll portion — Order for 
repayment by purchaser to reversioner of 
amount not for necessity cannot be sus- 
tained (nbifef ). 

Where the major portion of the considera- 
tion of the sale effected by a Hindu widow of 
her husband's estate is found to be supported 
by legal neoessity and the sale is on that 
ground sustained, an order for repayment by 
the purchaser to the reversioners who had’ 
sued to set aside the sale, of the small and 
iUBlgnificant portion of the consideration not 
proved to have been supported by legal neces- 
sity is opposed to the whole current of autho- 
rity and cannot be sustained : A. I. R. 1927 
P. C. 37 Bef. [P 165 0 11 


Eisan V. Tukabah 
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M. i2. Pathak^ioT Appellants. 

P. B. Oole — for Respondent. 
Judgment.— This judgment will dis- 
pose of the appeal as also the oross- 
objections preferred by the plaintiffs 
and the defendant respectively. 

The plaintiffs sued to set aside an 
alienation made by the widow of one 
Dhanaji in favour of the defendant, in 
liheir capacity as reversionary heirs of 
i;||e last male holder Dhanaji. Dhanaji 
died in 1910 and his widow Girji in 
1917, and Sarji, who was the only sur- 
viving co-widow, died in 1923 She sold 
the property in suit to the defendant by 
a sale deed dated 8th May 1918 for a 
iconsideration of Rs 9,000. The plain- 
tiffs question the binding character of 
the sale on the ground that it was not 
supported by legal necessity, and the 
transaction was brought about in collu- 
sion with Sarji 's mukhtiar Narsaji by 
causing a bogus consideration to be recited 
in the sale-deed. The reversioners al- 
leged that the property sold was worth 
Rs. 18,000 at the date of the suit. 

The defendant alleged that the amount 
of consideration was required to satisfy 
the debts of the deceased Dhanaji and 
that the sale was therefore valid and 
binding as against the plaintiffs He 
denied that the property in dispute was 
worth more than Rs 9,000. The trial 
Court framed the necessary issues and 
came to the conclusion that the sale of 
the entire property was not justified as 
the amount of the decree for the debts 
of Dhauaji's time did not exceed 
Rs. 9,000, while the value of the property 
at the date of the sale was Rs. 12,450. 
The Court further held that it was 
necessary for Mt. Sarji to satisfy the 
~foreclosure decree for Rs. 6,300 in Civil 
13uit No 115 of 1917 and money decree 
for Rs. 2,700 in Civil Suit No. 329 of 
1911, and though a sale of property bo- 
oame necessary, the sale of the entire 
(property was not necessary at the time 
It was also held that Narsaji (P W. 6j 
^ho jointly purchased the property along 
with the defendant under the sale deed 
'(Ex. D. l) was the relation of the vendor 
Sarji and being her agent at the date of 
the sale was in the position of active 
confidence towards her. This Narsaji 
subsequently transferred his interest to 
the defendant by sale deeds marked 
Tlxs, D. 4, D. 5 and D. 6. A decree was 
zaccordingly given to the plaintiffs for 


possession of the property on payment 
of Rs. 9,000 to the defendant within 
four months. 

The defendant being dissatisfied with 
the decree preferred an appeal to the 
Court of the District Judge, and the 
plaintiffs in their turn filed cross-objec- 
tions. The District Judge came to the 
conclusion that instead of the total 
value of the property being Ks 12,450 
he would estimate the value of the land 
at Rs. 10,000, that the same sale was 
imprudent, that the proper procedure 
for the widow would have been to re- 
tain certain fields and to sell the rest; 
and that these fields would have 
sufficed for her maintenance and would 
not have been lost to the reversioners. 
He, therefore, upheld the finding of the 
trial Court that the plaintiffs were in 
equity entitled to possession of the pro- 
perty on payment of the amount found 
due for legal necessity As to the bind- 
ing character of the decretal debts he 
held that they were debts of Dhanaji’s 
time and personal ones of the widow ; 
that so far as the money decree was con- 
cerned Sarji contested the case vigorously 
until part ol the evidence had been re- 
corded and was justified in compromising 
it ; and that as she fully represented 
the estate she had full power to compro- 
mise the dispute with the credftor. The 
four months time allowed by the first 
Court for payment of Rs 9,000 having 
expired the lower appellate Court al- 
lowed three months time from the date 
of its own decree and added the following 
clause to the decree : 

"that ou failure to do so (to pay Rs. 9,000 
within the time fixed) the plaintifis* sui^b will 
Btand dismissed with all costs on them." 

The appeal and cross-objections thus 
practically failed. 

The plaintiffs have therefore come up in 
second appeal and the defendant has filed 
cross-objections. The object of the plain- 
tiffs’ second appeal is to secure exemption 
from liability to pay Rs 2,700 on the 
ground that the debt which ripened into 
the money decree was a personal debt of 
the widow and the said decree being col- 
lusive and fraudulent could not bind 
them They also appeal from the condi- 
tion or penalty inserted for the first time 
by the 1 ovver appellate Court in its 
decree 

As regards exemption from payment of 
Rs. 2,700, suffice it bo say that the conour_ 
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rent findings ot the t^o Courts to the monte was prudent and justified by legaF 


effect that the decree was in respect of 
the debts of Dhanaji's time and was not 
collusive or fraudulent, preclude this 
Court from interfering with them in 
second appeal Grounds 1,2 and 3 of the 
appeal therefore fail I think it is more 
convenient at this stage to take up the 
defendant’s cross-objections. In ground 
3 of his memo, of first appeal to the 
District Judge, the defendant asserted 
that the market value of the field was 
Rs 9,000 and that the sale was for 
adequale price. In the absence of any 
mention of house property in the ground 
of appeal the use of the word "field’* was 
apt to mislead anybody. What then 
the appellant meant, however, was that 
the value of the "property purchased” 
was Rs 9,000 and this construction is con- 
sistent with the assertion that the sale 
was for adequate price The first Court 
in paragraph 10 of its judgment recorded a 
finding that the house property was worth 
Rg. 4,100 and that Rs. 12,450 was the 
value of the entire property at the date of 
the sale This would give Rs 0,360 as 
the value of the fields and work out a rate 
of Rs. 950 per tiphan on the assumption 
that the whole of the land is of the same 
quality. But the District Judge has, 
I think, given good reasons for holding 
that although the sales of a moiety of 
some of the property by the co-vondee 
Narsaji to defendant as perExs. D 4 
and D. 5 practically fetched the values at 
the date of the sale in 1918, the value in 
1923 of the other property conveyed by 
Ex. D 6 for Rs. 4,000 could not have 
been Rs 4,000 in the year 1918 I also 
think that the District Judge was right 
in reducing the value in 1918 to Rs 2,750. 
Thus the total value of Narsaji’s moiety 
in the property sold as per sale-deeds 
Exs. D-4, D-5 and D-6 was Rs 4,975 
The District Judge, was therefore right 
in assessing the total value of the entire 
property at Rs 10,000. 

No doubt in stating this conclusion the 
District Judge used the word 'land' in- 
stead of 'property'; this, I think, is a 
slip. What he meant to find, as I under- 
stand it, was that the value of the pro- 
perty covered by the sale-deed Ex. D-1 
executed by Sarji was Rs . 10,000 at the 
date of the sale. I think this finding is 
binding on this Court in second appeal 

The question consequently arises whe- 
ther the sale in etcess of the requ ire- 


necessity. The District Judge has dis- 
cussed this question in para. '7 of hiS' 
judgment and drawn the inference that 
the sale was imprudent and that the 
widow ought to have retained certain 
fields and sold the rest. On behalf of the- 
respondent, I am referred to the following 
recent Privy Council decisions wherein 
sales of properties by managers of joint 
families or by a Hindu widow, were up^ 
held in their entirety, as against th& 
other members of the coparcenary, or 
reversionary heirs, even though legal 
necessity was not proved in respect of 
part of the price paid for the property.. 
Sri Erishan Das v. Nathu Bam [A.I.B 
1927 P C. 37), Niamat Mai v. Din Dayal 
{A.I B 1927 P.C. 121) , Oauri Shankar 

V Jiwan Singh [A. I. B. 1927 P. C 246) 
and Suraj Bhan Singh v. Sah Chain 
Sukh {A. I. B 1927 P. C. 244) 

The fourth was a case of an alienation 
by a Hindu widow ; their Lordships of 
the Privy Council said that that case 
came within the principles laid down by 
the Board in the oases of Sri Erishan 
Das V Nathu Bam (l) and Niamat Bai 

V Dm Dayal (2). In the case of Oauri 
Shankary Jiivan Singh (3), their Lord- 
ships of the Privy Council made the foU 
lowing weighty observations : 

'*The real question that bas to bo considered 
IS this whether the sale itself was justided 
by necessity. Their Lordships cannot go back 
upon that decision: Si% Kiishan Da^ v. Nathu 
Ravi (1). If the purchaser has acted honestly, 
if the existence of a family necessity for a 
sale IS made out, and the prico is not un- 
reasonably lew, he (the purchaser) is not 
bound to account for the application of the 
prico. They, however, take the case even upon 
the footing, which might well be challenged, 
that Rs. .500 out of the prico of Rs. 4,000 had 
not been fully accounted for. Granted that it 
was BO, then the balance of Rs. 3,500 out of 
Rs, 4,000 is surely a justiflcafcion of a sale fora 
family necessity proved up to that amount” 
Their Lordships of the Privy Council 
accordingly upheld the sale and dismissed 
the suit In the case of Suraj Bhan 
Singh V. Sah Chain Sukh (4) the sale by 
a Hindu widow was for a total conside- 
ration of Rs 19,000 but Rg 17,000 ana 
odd were found to be for legal necessity. 
From the judgment of the Allahabad 
High Court, which was upheld by their 

(1) A. I. R. 1927 P. C. 37=49 All. 149=54 
I. A. 79 (P. C.). 

(2) A. I. R. 1927 P. 0. 121=8 Lab. 597=54 

I. A. 211 (P. C ). 

a A. I. R. 1927 P. C. 246. 

A. I. R. 1927 P. C. 244. 
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Lordships of lihe Privy Coaacil in the 
said case it appears that the Subordinate 
.Judge had found that full value had been 
paid for the property when it was sold 
by the Hindu widow. It was also held 
that the representatives of the widow had 
suooeeded in proving that the debts in 
lieu of whioh the property was sold were 
binding to the extent of Bs 17,378-4-0, 
and he therefore gave a decree to the 
pluntififs subject to the payment of this 
sum into Court within three months from 
the date of the decree. The alienees went 
up in appeal to the High Court and urged 
that the Court helow should have affirmed 
the sale on the ground that legal neces- 
sity had been proved for the entire con- 
sideration of Es 19,000 The finding of 
the Subordinate Judge that legal neces- 
sity for sale was established to the ex- 
tent of Rg. 17,378-4-0 and no more, was 
upheld. Ultimately the High Court al- 
lowed the appeal and dismissed the suit 
This dismissal was upheld by their Lord- 
ships of the Privy Council on the principle 
of cases above referred to. They are cases of 
sales by managers of family property, for 
sums in excess of the amounts for whioh 
actual necessity was proved, and although 
part of the consideration was not proved 
to have been required for legal necessity, 
the sales were upheld. 

In Niamat Rai v. Din Dayal (2) the 
contention was that the manager should 
have raised money by mortgage instead of 
sale As regards this question their Lord- 
ships observed that 

"it la not clear that borrowing, probably at 
a high rate of interest, would have been more 
beneficial than sale. In any case this was a 
question for the manager to decide. It was 
equally a question for the manager whether it 
would be better to raise more money or to 
close down the business and it would in their 
Lordships’ opinion, be unreasonable to require 
a lender or purchaser to go into question of 
this kind, as to ^hich he would rarely be in 
a position to form a sound opinion. In the 
present case the decision to raise more money 
would seem to have been a wise one, as the 
business afterwards earned profits with which 
more lands were purchased". 

The Lordships accordingly upheld the 
sale although the property was sold for 
Bs. 43,500, to satisfy pre-existing debts to 
the amount of Bs. 38,000, only. So then, 
in the present ease, also, the sale of pro- 
perty in excess of the actual require- 
ments oould be upheld on the same 
principle. 

In Sri Krishan Das v. Nathu Bam (1) 
the sale was of property worth Bs 3,500. 


whereas legal necessity bad been proved 
to the extent of Bs. 3,000. It was found 
that the sale was for adequate considera- 
tion. Their Lordships of the Privy 
Council after a discussion of the case 
law, came to the conclusion : 

"Where the purchaser acts in good faith 
and after due enquiry, and is able to show 
that the sale itself was justified by legal neces- 
sity, he is under no obligation to enquire into 
the application of any surplus and is, -there- 
fore, not bound to make repayment of such 
surplus to the members of the family chal- 
lenging the sale". 

They, therefore, held "that the mere 
fact that after long interval of time" the 
purchaser has : 

"not been able to establish how the surplus 
of Rs. 600 was applied is nob a sufficient 
ground in law for setting aside the sale." 

Accordingly the decree of the High 
Court was set aside and plaintiffa’ suit 
was dismissed. 

Looking at the facts found by the 
Courts below in the present case in the 
light of the Privy Council decisions, I 
think the conclusion is inevitable that 
the sale by the widow of Dhanaji of 
the entire property worth Bs 10,000 in 
order to satisfy the pre-existing debts was 
bound to be upheld, even though the ex- 
tent of such debts did not exceed Bs. 9,000. 
The question whether in the circum- 
stances of the present case it was better 
that some fields should have been retained 
by the widow for her maintenance so aa 
to leave them ultimately for the rever- 
sionary heirs, than that she should have^ 
acting under the advice of Narasaji (P.W- 
Oj her agent and relation of her husband 
who became a oo-vendee with the defen- 
dant accepted the arrangement made by 
him for her maintenance for the rest of 
her life, "was a question” for the widow, 
like the "manager" in the case of Niamat 
Rai V. Dm Dayal (2) "to deoide" and ; 

"it would be unreaBonable to require a pur- 
chaser to go into questions of this kind, as to 
whioh he would rarely be in a position to 
form a sound opinion". 

The entire property was covered by 
the decree for foreclosure and might bava 
been foreclosed and necessarily lost to 
the widow as also the reversionary 
heirs, had no arrangements been made 
to satisfy the foreclosure decree which 
amounted to Rs. 6,300. Similarly, there- 
was a decree for money outstanding 
against the widow in respect of the 
debts due by Dhanaji. Its amount 
was Rs. 2,700. The equity of redemp- 
tion in respect of the assets of Dhaq^lk 
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in her hands was liable to be brought to 
sale in ezeoution of the said decree. It 
was I therefore, absolutely neoessary for 
the widow to have made some arrange- 
ment which would not only satisfy the 
mortgage-decree and the money decree 
but also secure maintenance to her for 
the rest of her life. 

Assuming for the sake of argument 
that she could have conveniently re- 
served property worth Rs. 1,000 consist- 
ing of a portion of house property and 
some land, it is very doubtful whether 
the 1/lOth of the property could have 
given her more than acres of land. 
It lb only in the nature of speculation to 
say that a slice measuring 3^ acres of 
land would have fetched an annual in- 
come in the shape of lease money suffi- 
cient to maintain a Hindu widow of a 
respectable family like that of Dhanaji. 
Moreover, there is no certainty of a 
widow securing lessees to cultivate a 
small piece of land measuring acres 
in every succeeding year. One who knows 
the difficulties of arranging for cultiva- 
tion of such small pieces of agricultural 
lands can at once realize how inconve- 
nient it is to keep a private establish- 
ment of agricultural servants and cattle- 
for tilling and sowing such small areas 
The expenses of cultivation and manage- 
ment are out of all pro|Tortion to the 
outturn of the area to be sown and culti- 
vated. As observed in Venkaji Shri~ 
dhar v Vishnu Babaji (5), by Sargent, 

O. J.: 

"a widow like a macager of bhc family must 
be allowed a reasonable latitude in the exer- 
cise of her powers provided as West, J., says 
in Chtninaji Govind v. Dinkar Dhundev (6) 
jhs acta fairly to her expectant heirs. As ob- 
jCTVed in Ohxmnaji, Qouind v. Dinkar -Dhondev 

at p. 324. In the widow’s case the copar- 
ceners are reduced to herself and the estate 
centres in her." 

Consequently it was held in that case 
that the widow can 

"do what the body of coparseners can do sub- 
ject always to the condition that she acts 
fairly to the expectant heirs." 

Bearing these principles in view, it 
must be conceded that it is always very 
difficult to strike a bargain for sale of 
just as much property as may be pro- 
portionate to the requirements for the 
time being. Moreover, value of property 
is not a constant factor. It flucutates with 
the time of the sale, the nature and valu- 

(6) Bom. 534. “ 

^6) [1887) 11 Bom. 320. 


abioQ of the property, and the market 
it commands. The principle of demand 
and supply for any particular commo-, 
dity has also its play. The property 
may possess many potentialities, but 
there may be no demand for it, or when 
there is a demand, it may not be either 
available or the vendor may not bo in 
an urgent need to sell, and vice versa. 
At other times, the purchaser may take 
the matter quite easily so that the price 
offered might not come up to the real 
price the seller might expect to get. In 
short, there are so many factors affect- 
ing the value of property, that it is 
difficult to say with certainty that at a 
given time a certain item of property 
must fetch a certain amount as its price. 
It is always a matter of guess work. If 
the value of certain property at the date 
of any past transaction has to be esti- 
mated in a subsequent litigation, the 
estimate must always be approximate 
and not accurate. There is bound to bo 
conflicting testimony, speculation, and 
even lot of hard swearing one way or 
the other on the point of the price the 
property might have fetched The 
task of hxirig tne value after the event 
always involve'^ great deal of approxima- 
tion and every attempt at deciding the 
question, whether any particular prop- 
erty has been sold for its full value 
or nob must always involve an element 
of uncertainty 

Similarly, it is difficult to hit with 
absolute certainty, u[)on the relation 
which the value of property might bear 
to its annual income or productive capa- 
city. Still more uncertain or difficult it 
may often be bo strike the exact propor- 
tion of the property to be sold, with re- 
ference to your actual requirements, 
with any decree of accuracy of a weigh- 
ing machine or scale. ¥ou cannot cut 
off and retain just a slice out of the pro- 
perty to be sold, and make its value ex- 
actly correspond to the price or money 
you may stand in need of, for the time 
being. There are matters in which pru- 
dence alone must be allowed to play its 
important part, and even regulate the 
propriety of striking a bargain with such 
honesty of purpose as a man of ordinary 
prudence is expected to exercise in his 
own interest, in a given set of oircum- 
stances 

Giving saffioient latitude in the mat- 
ter to the widow the question of im. 
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portaace is wlietber she, like the mana- 
ger, has aobed fairly towards the ex- 
peotant heirs ; 

*'axid whether, the person who dealt with her 
also acted honestly and in good faith, when 
he entered into the transaction in question 
after making due enquiry, or under the bona 
fide belief that an accredited necessity did 
exist, and whether, the price offered by him 
was "adequate and not unreasonably low". 
If the answer to this question is in the affir- 
mative, the transaction has to be uphold as 
bindftig as against the persons at whose ap 
tion it is liable to be affirmed or disaffirmed 
after the death of the widow. In the proved 
circumstances of the present case, the widow 
Mt. Sarji, cannot be said to have acted im- 
prudently, or otherwise than fairly towards 
her expectant heirs,” 

whea she elected to sell the en- 
tire corpus of her husband’s estate for 
the satisfactiou of his pre-existing debts 
amounting to Es, 9,000 and accepted Es. 
9,000 as its full price, over and above, 
the promise of Narsaji, her own relation 
to arrange for her maintenance for the 
rest of her life. 1 am not, therefore, 
prepared to uphold the conclusion of 
the District Judge to the effect that the 
proper procedure for her could have 
been to retain certain fields and to sell 
the rest , the sale must in consequence 
be upheld as prudent and justified by 
legal necessity and fully dictated by 
prudence, and I find accordingly 

As a result of this finding, I hold that 
the reversionary heirs, i. e the plain- 
tiffs, are bound by the sale, and their 
suit to recover possession must stand 
dismissed, Ground 2 of the cross-ob- 
jections thus succeeds. It is conse- 
quently unnecessary to consider the de- 
fendant-respondent’s offer, in his ground 
1, to pay plaintiffs Es 1,000 in order 
that the sale may be upheld Their 
Lordships of the Privy Council have 
pointed out in SriKrishan Dasv Nathu 
Ram (l) that an order for repayment of a 
small sum by the purchaser although the 
sale itself was sustained, is entirely op- 
posed to the whole current of autherrity. 

As to the contention of the plaintiff- 
appellants that the District Judge was 
wrong in attaching the penalty of a dis- 
missal of their suit, to a .failure to pay 
the' amount I need not go into this 
question as I hold that the defendant's 
sale is bound to be upheld. But if any 
authority were needed to justify such a 
(form of decree, 1 may mention that in 
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the judgment of the Allahabad High 
Court reproduced in the report of the 
Privy Council case of Suraj Bhan Singh 
V. Sah Chain Sukh (A. J. B. ^1927 P. C. 
244 at p. 246) the Judges had an occa- 
sion to remark, in regard to an identical 
form of the decree for possession on pay- 
ment and providing that in default the 
suit shall be dismissed, passed in that 
case by the Subordinate Judge, that the 
same (decree) was in proper form. A 
decree in a similar form was passed in 
Suryahahan v. Pandu (7) where a 
minor sought to recover back property 
alienated by his guardian during his 
minority If, as observed by their Lord 
ships of the Privy Council in Banwari 
Lai V. Mahesh (8) the alienees (who in 
that' case were purchasers from the 
father and the manager of joint family 
property) must be deemed to be ‘ law- 
fully in possession until the sales are set 
aside.” • I think, that the necessary 
corrollary to this proposition is that if 
the condition precedent as to payment is 
not fulfilled, the alienees possession must 
remain undisturbed, the imposition of 
the said condition or the atbaohmonb of. 
the penalty of the dismissal of the suit! 
to the plaintiffs’ failure to reimburse the| 
alienees with the amount found due to 
them, within the time allowed by the' 
Court would, in this view be fully justi- 
fied. 

The result then is that the appeal 
wholly fails, aticl, on tlid defendant’s 
cross-objections, the suit stands and it 
hereby is dismissed with all costs to be 
paid by the plaintiffs in all Courts 

K.N./R K. Appeal dismissed. 

(7) A. I. R. 1925 Nag. 325=21 N. L. R. 43. 

(8) A. I. R. 1918 P. (J. 118=11 All. 63=45 I. 

A. 204 (P. C.). 
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Jackson and Sui3aEr)\R, A J. Cs. 

Kawdu- Appellant 

V. 

Berar Oinning Co. Ltd, Akot and 
others — Eesponden t s 

Misoi Appeal No. 30-B of 1928, Deci- 
ded on 23rd March 1929, against the 
order of the Diat. Judge, Akola, D/- 16th 
August 1928, in Misc Judicial Case No. 
103 of 1927. 


Kawdj V. Berab Ginning Go. 
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(a) Limitation Act, S. 5 — S. 5 applies to 
application for review of order under Com- 
panies Act. 

The provigions of S. 5, Lim. Aot, are appli- 
cable to an application for review of an order 
passed under Companies Act as there is no 
special period prescribed by the latter Act for 
such an application . A. I. ii. 1998 Nag. 194 

[P 189 C 1] 

(b) Civil P, C., O. 47, R. 1 — Applicalioin 
barred by limitation should be trented as 
one under S. 151. 

An application for review of an order under 
O. 47, R. 1, Civil P. C., if found to be barred 
by limitation, may under appropriate circum- 
stances be treated as "an application under 
S. 151 if the Court is satisfied that there has 
been a flagrant abuse of its own process and 
it is also open bo the appellate Court under 
similar circumstances to treat a barred ap- 
plication for review, made to the first Court, 
as one made under S 151 in order to remove 
an apparent injustice doiio to the applicant 
and to prevent an abuse of the process of the 
Gourt ; A. I. B. 1927 Nag. 2i2, A. I. R. 1926 
Nag. 17, List. [P 189 0 2] 

(c) Companies Act, S. 247 (6) — Registrar 
Joint Stock Companies is not proper person 
to represent a company but the secretary or 
director— Civil P. C., O 29, R 1. 

Where an application was made by a share- 
holder of a company to the Court under S 
247 (6), Companies Act, for setting aside 
the order of the Registrar, of Joint Stock Com 
panics, striking the name of the said com- 
pany off the register of joint stock companies 
and made the Registrar alone a party to the 
application and the Court set aside the orde*- 
of the Registrar. 

Held : that under O. 29, Rr 1 and 2, read 
with S. 141, Civil P. C , the oompany could 
not be said bo have been properly represented 
through the Registrar as the only person who 
could legally put in appearance on its behalf 
would either be its secretary or one of its 
directors, though he was no party to the 
original proceedings. [P 190 C 1] 

(d) Civil P. C , O. 47, R. 1 — Director of 
company is 'aggrieved person’ and can apply 
for reveiw of order, though he was not a 
party to it, 

A director of a company is an ‘aggrieved 
person* within the meaning of O. 47, R 1, and 
can apply for review of an order made in a 
nroceeding against the company if the said 
company was not represented by any of its 
directors or secretary in that proceeding. 
The fact that he was not a party to the ori- 
ginal proceedings does not preclude him from 
filing an application for review. [F 190 C 1] 

(e) Civil P. C., O. 47, R. 1 — Failure to 
notice bar of limitation is sufficient to jus- 
tify application for review. 

Under the mandatory provisions of S. 9, 
Lim. Act, the Gourt is bound to notice the 
statutory bar of limitation and whore it has 
failed to do so and passed an order, that ig a 
mistake or error apparent on the face of the 
record within the meaning of O. 47, R. 1, 
snffioient bo justify the Oonrt in granting an 
application for review and setting aside its 
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. I. R. 1928, Nag. 306, Ref. [P 190 0 2], 

M. B Bohde, and O. G. Hatvalne—^ 
for Appellant. 

V. N. Bapat — for Respondent 2. 

Subhedar, A, J. C — The facts neces- 
sary for the disposal of this appeal 
are a little complicated and require a 
statement insome detail here. 

A joint stock company was floated 
and duly registered on 16th August 1905 
with the Registrar, Joint Stock Com- 
panies, Central Provinces and Berar, 
under the name of “the Berar Ginning 
Company Limited, Akot” with its re- 
gistered Head Office at Akob. The com- 
pany carried on its business until tha 
year 1910, when it stopped functioning. 
Nearly five years later, i. e , on 15th 
September 1915, the Registrar, Joint 
Stock Companies acting under S. 247 (6)i 
Companies Act (7 of 1913), struck the 
name of the said company off the Regis- 
ter of Joint Stock Companies main- 
tained in his office, so that under the 
last provision of this sub- section the 
Company stood formally dissolved. Sheikh 
Kawdu the appellant in the present case 
was a shareholder and respondent 2' 
Narayan was one of the direotors of 
the said company 

On 16th November 1925, a little over 
ten years after the passing of the said 
order by the Registrar, Joint Stock Com^ 
panies and nearly 15 years after the< 
oompany ceased to do business, the ap-^ 
pellant Sheikh Kawdu took the extra.- 
ordinary step of presenting an applica- 
tion to the District Judge, Akola, pur- 
porting to be made under S. 166 of the 
Act for winding up the affairs of the said 
company. This application was regis- 
tered as Misc. Judicial Case No. 146 
of 1925 in the Court of the District 
Judge, Akola The respondent Narayan, 
who was cited as one of the non-appli- 
cants in that case, opposed the applica- 
tion on various grounds and the District 
Judge dismissed it on 18th December 
1926, on the short ground that the ap- 
pellant Sheikh Kawdu had failed to 
prove that he was a shareholder and as 
such entitled to move the Court for 
winding up the company. 

On 22ad March 1927, an appeal (First 
Appeal No. 17-B of 1927) was lodged by 
Sheikh Kawdu in this Court against the- 
said order and it was dismissed on 17ttv 
January 1928, by a Bench oonsisting o£ 
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Hallifax and Kinkhede, A. J. Gs., on the 
ground that the applioation for winding 
up was timebarred three times over, the 
article applicable to such cases being 181 
Scb 1, Lim. Act. This judgment de* 
ciding, as it did, an important point of 
law is published as Sheikh Kawdu v 
Berar Ginning Co. Ltd., (1) 

Sheikh Kawdu being dissatisfied with 
the aforesaid decision wanted to chal- 
lenge! ifc before His Majesty’s Privy 
Council and accordingly applied to this 
Court for leave to appeal and for the 
necessary certificate but his applioation 
was rejected on 12th September 1928, 
(Misc. Petn. No 33-B of 1928.) 

In order to forestall all possible objec- 
tions which might be raised in argument 
at the hearing of the appeal (First Appeal 
No. 17-B of 1927) Sheikh Kawdu on 24th 
April 1927, a little over a month after 
filing the said appeal, presented an ap- 
plioation to the 'District Judge, Akola, 
(registered as Misc Judicial Case No. 
46 of 1927) purporting to be made under 
S. 247 (6), Companies Act, for setting 
aside the order of the Registrar, Joint 
Stock Companies, dated 15th September 
1915, and ordering restoration of the 
company's name to the Register The 
object of taking this extraordinary step 
and the reasons assigned therefor are 
stated in para. 3 of the applioation in 
the following words : 

"With a view to leave no room for urging a 
possible doubt or objection that the company 
ceased to exist in its corporate capacity, 
because of the order dated 15th Septem- 
ber 1915, passed by the Registrar of Joint 
Stock Companies, C. P. & Berar, it is evidently 
expedient to use the remedy still open to the 
applicant even while the appeal is ponding in 
the Judicial Commissioner’s Court, to get the 
order of the Registrar of Joint Stock com- 
panies, dated 15tli September 1915 revised by 
this Court and to have the name of the Com- 
pany restored to the Register of Joint Stock 
Companies maintained in the office of the 
Registrar. Almost all the shareholders of 
the company have been deprived of the share 
money and shares in the profits by the mal- 
practices and fraudulent conduct of the 
directors and servants in charge of the man- 
agement of affairs of the company. The share- 
holders were not kept informed of the true 
state and condition of the company's affairs 
and without resorting to the winding up and 
dissolution remedies as provided for by the 
Companies Act 7 of 1919, the assets of 
the company were allowed to disappear and 
puss into unauthorised hands to the great 
prejudice of the body of shareholders. 
Through want of means and ignorance of the 

(1) A. I. R. 1928, Nag. 194=94 N. L. R. 100. 


legal procedure to be adopted, none but the 
applicant seems to have so far moved in the 
matter. In the circumstances as stated, it is 
dlearly just that the company may be restored 
to the register and the necessary winding up' 
proceedings taken to ensure that after due in- 
vestigation and inquiry, true and correct ac- 
counts are made of the company's dealings 
and the rights and liabilities of the share- 
holders as well as of the managing directora 
are properly determined and enforced in the 
winding up proceedings. Hence this applica- 
tion is made. There is no bar of limitation 
to this application which is otherwise ten- 
able." 

It is remarkable to note that in spite 
of the fact that Narayan was made a 
party in the winding-up proceedings. 
Sheikh Kawdu did not make him a non- 
applicant to this applioation As a 
matter of fact none was cited as a non- 
applicant in the petition However, the 
District Judge issued a notice on 16th 
June 1927 to the Registrar, Joint Stock 
Companies to show cause against the ap- 
plication, but the Registrar merely sent 
letter No 3369, dated 25th July 1927, 
intimating to the Court that he had no 
objection to the restoration of the com- 
pany’s name to the register if the condi- 
tions of sub-S. (6), S 247, Companies 
Act, were satisfied. The learned District 
Judge while admitting that the first con- 
dition of the said section was not ful- 
filled, as the company was admittedly 
doing no business at the time when the 
Registrar removed its name from the 
register, allowed the application for the 
following reasons given in para 2 of his 
order dated 30th July 1927 ; 

"The first condition 13 admittedly not ful- 
filled in the present case. But the application 
shows that it is made to smooth away legal 
difficulties in the way of the winding-up, on 
the allegations that the shareholders have 
suffered through misapplication of the assets 
and wrongful acts of one of the directors. It 
seems just that the company’s existence 
should be restored so that these allegations 
may bo gone into.” 

Before the hearing uf the First Appeal 
No. 17-B of 1927, Narayan, who had not 
been cited by Sheikh Kawdu as a respon- 
dent, had made an application to this 
Court on 23rd November 1927 for being 
joined as a respondent and his applica- 
tion was allowed and he contested the 
appeal on merits and succeeded in get- 
ting it dismissed. 

In order to have the ex parte order 
passed in Misc. Judicial Case No. 46^* 
of 1927, dated 30th July 1927, set 
aside, Narayan presented an applioatian 
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1)0 the Distriot Judge on 29th October 
1927 under 0. 47, R. 1, Civil P. C., 
praying for review of the said order 
making (1) Sheikh Kawdu, (2) the Berar 
Ginning Company and (3) the Registrar 
Joint Stock Companies as non-applicants. 
The principal grounds in this application 
for obtaining a review were these : 

(a) that Sheikh Kawdu intenbionally omibbed 
to iBBue nobioe of his applioation dated 27th 
April 1927 to him (Narayan) in spite of the 
fact that he waa a direotor of the company 
and had, since its dissolution, purchased at 
Court sales, in oxeoubion of several decrees 
against the company, many of its assets , 

(b) that Sheikh Kawdu's said applioation 
was long barred by time , 

and (o) that the order sought to bo reviewed 
was otherwise illegal as the same was not 
passed after ascertaining all the facts and 
oircumstances of the case. 

It was admitted that this application 
was filed one day beyond the period of 
limitation, but the delay was sought to 
be condoned under S 5, Limitation Act, 
on the ground that the applicant came to 
know of the order sometime after it was 
Vassed. 

Sheikh Kawdu alone resisted this ap- 
plication He questioned the locus standi 
of Narayan to present the applioation on 
the ground that he was not a party to 
the proceedings which resulted in the 
order sought to be reviewed He also 
asserted that no notice was neceS'sary to 
be issued to any one excepting the Re- 
gistrar, Joint Stock Companies, whose 
action was being challenged in the peti- 
tion He also challenged the decision of 
this Court on the point of limitation 
given in First Appeal No 17-B of 1927. 
Lastly, he stated that the application 
for review was barred by time and should 
not be granted Further pleadings fol- 
lowed and the following issues were 
settled for trial - 

“ (I) la this application for review inaiu' 
tamable 

(2) la it 111 time ? 

(3) Were all the direcbora of the company 
necGSBary parties to Sheikh Kawdu'a applica- 
llon ? 

(4) Was that application timebarred ? 

(s) Should this review application be now 
^granted ?" 

The lower Court decided all the issues 
excepting the 2nd in the afiirmative 
and in favour of Narayan. On the 2nd 
issue it field that the application was 
filed one day too late but it condoned 
this delay and treated the application as 
filed within time As a result of these 
Endings the District Judge allowed the 


applioation for review and set aside his 
own order dated 30th July 1927. It is 
against this order that Sheikh Kawclu 
has preferred the present appeal on the 

following grounds ; 

(1) That the lower Court erred in proBum- 
ing that there were auHioient grounds for 
granting a review of its order dated 30th July 
1927. 

(2) That the lower Court erred in holding 
that the application for review praBantod, could 
be oaterbaiaed uader O. 47, B. 1, when the 
applicant was not a party to the proceedings 
in which the order sought to be reviewed, was 
passed. 

(3) That the application presented for re- 
view was timebarred 

(4) That the reasons assigned by the lower 
Court for granting the review, are unsound 
and unconvincing. 

(5) That the order of the lower Court grant- 
lug the review, is otherwise, againit law and 
equity.” 

In the memordindum of appeal to this 
Court the respondents are arrayed in the 
following order ■ 

(l) The Berar Ginning Company Limi- 
ted, (2) Narayan Udebhan and (3) The 
Registrar, Joint Stock Companies, Central 
Provinces and Beiar. Narayan respon- 
dent 2, alone appeared at the hearing 
and contested the appeal which was heard 
ex parte the other respondents 

The first contention advanced on behali 
of the appellant is that the delay of one 
day in the presentation of the application 
for review g:)uM lut be condone 1 by the 
lower Court imler S 5, Limitation Act, 
because by virtue of S. 29 (2) (b) of the 
Act, S. 5 w.is inapplicable to an ap- 
plication for review of an order passed 
under the Companies Act. Mr. Bobde, 
the learned advocate for the appellant, 
referred to S 235 (3), Companies Act. 
which says that an application under 
sub-S. (l) of the section by the liquidator 
to recover assets of a company improperly 
dealt with by its directors or other 
officers shall be governed bv the provision, 
of the Limitation Act "as if such an 
application were a suit." The argu- 
ment advanced is that because S. 235 (3), 
Companies Act, makes special reference 
to certain provisions of the Limitation 
Act, it shows that otherwise the provi- 
sions of the Limitatian Act are not ap- 
plicable and no period of limitation 
whatsoever would apply to proceedings 
under the Companies Act. But this 
argument, if accepted, would, in my 
opinion, support the case of the respon- 
dent Narayan and place his applioation 
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for review outside the bar of limitation 
pleaded with respeot to it by the ap- 
pellant. 

In connexion with this point reference 
was also made to the following statement 
of Mr. Rustomji appearing at p. 236 of 
his Company Law (1926 Edition) : 

“ This olauso '(S. 183 01. 5) gives a general 
nghb of appeal to the Court from thi decisions 
of the Official Liquidator. No time is limited 
for bringing the appeal. But by analogy to 
the prqpiso to 3. 68, Proviiioial Insolvonoy Act 
1920, twenty-one days will probably be the 
proper time.’' 

I really fail bo andersband how the 
above quotation helps to support the 
proposition contended for by the appel- 
lant's advocate. 

No other authority lias been cited in 
support of the above extraordiniry pro- 
position which assumes for its founda- 
tion the existence of a special period 
of limitation prescribed by the Com- 
panies Act for all purposes in general and 
for an application for review of an order 
passed under the said Act in particular. 
Under S. 29 (2), Limitation Act, it is only 
when any special law prescribes for any 
suit, appeal or application, a period of 
limitation different from the period 
prescribed therefor by 8ch 1, Lim. Act, 
that the remaining provisions of the 
Limitation Act inclusive of S. 5 shall 
not apply under sub-Cl. (b), S 29 (2), 
ibid. Under the Companies Act, 1882, 
a special period was undoubtedly pres- 
cribed by S. 169 for appeals against 
orders in the winding-up proceedings but 
this special period bas^been abrogatei by 
S 202, Companies Act 1913, under which 
the period within which an appeal must 
be preferred is governed by the general 
law . (vide Bustouiji’s Limitation Act, 
Edition 4, p. 299, note (4). 

Admittedly there is no special period 
prescribed for anything to be done under 
the Companies Act 1913, therefore the 
provisions of the general law of limi- 
itation as contained in the Limitation Act 
must apply. This is exactly the view 
Ipropoundad in Sheikh Kawdv v The Berar 
Ginning Company Limited (l). I ac- 
jcordingly hold that the provisions of 
is. 5, Lim. Act are applioable to an appli- 
cation for review of an order passed under 
the GompanioB Act 1913, because there 
jis no special period prescribed by the 
jsaid Act for such an application. 

It was next urged that the lower Court 
did not properly exercise its discretion 


in condoning the delay of one day in the 
presentation of the application for review. 
In para. 5 of his application Narayan 
simply alleged that he came to know of 
the ^rder dated 30th July 1927 after it 
was passed. He, however, did not give 
the date on which ho came to know of it 
nor state the reasons explaining the delay 
of one day in the presentation of the re- 
view application. It is regrettable that 
the lower Court did not clear up this 
matter and I should have remanded the 
ease for taking further pleadings on the 
point and for the trial of an issue whether 
there was good and sufficient cause for 
the delay in presenting the application 
for review. But a remand seems to me 
to be unnecessary, because, for reasons 
given in the next paragraph, the relief' 
awarded by the lower Court on the ap- 
plication of Narayan fell within the pur-i 
view of S 151, Civil P. 0., for which ad-| 
mittedly, no limitation is applioable. i 
Under the admitted circumstances of I 
this ease, I consider that Narayan was 
undoubtedly entitled to move the lower! 
Court for a review of its order under 
S. 151, Civil P C Narayan was known' 
to the appellant as a director of the; 
company during its existence and subse- 
quently as a purchaser of its assets after 
its extinction, and lastly as the person 
who had successfully opposed the wind- 
ing-up proceedings started by the appel- 
lant and referred to in para. 3 of thie 
judgment. With the object of avoiding 
all possible objections which he might 
have raised, the appellant deliberately^ 
omitted to make Narayan a party either 
to the first appeal or to the proceed- 
ings in Misc. Judicial Case No. 46 of 
1927 and secured an order in the latter 
ease behind his back highly prejudicial 
to his vested interests. I cannot, there- 
fore, oonceive of a more flagrant example 
of an abuse of the process of the Court' 
than the one taken advantage of by the 
appellant in scouring an order from the 
Court ex parte the very necessary oppo- 
nent in the case This was, therefore, 
pre-eminently a ease in which the in- 
herent powers of the Court oould be 
legitimately exercised by it in removing! 
the apparent injustice done to Narayan' 
in order to prevent an abuse of its own' 
process The appellant's learned pleader 
contended that interference of the OourtI 
under S. 151, Civil P. 0., was not possi- 
ble in this case and cited Sadasheo Raa 



190 Nagpur . , • NaOo WanC v. Fmpbbor 1929 


-'V. Umaji (2) and Nizamuddin v. Jumma 
O) in support of his contention. In my 
opinion each of the above oases, as in- 
deed any other reported case under S. 161. 
Civil F. C., must be considered to |;iave 
been decided on its own peculiar facts and 
therefore unless the facts of a parti- 
.Gular case are on all fours with those 
found in the present case, it cannot be 
regarded as an authority for its decision. 
I, thereEore, hold that, apart from the 
highly technical provisions of O. 47, 
B. 1, Civil P. C . the present case could 
very well be considered to have been de- 
.cided under the salutory provisions of 
S 161, Civil P. C 

The next contention advanced was 
that Narayan not having been made a 
.party to the original proceedings which 
resulted in the passing of the order 
sought to be reviewed, had no right to 
present the application for review under 
O- 47, R 1, Civil P. C. It la admitted 
that the company must be deemed to 
have been a party to the previous pro- 
ceedings, because the Registrar, Joint 
Stock Companies, represented it But 
under 0. 29, Hr 1 and 2 read with S 141, 
Civil P. C , the company could not be 
said to have been properly represented 
through the Registrar, Joint Stock Com- 
panies, because under the said provi8ion9 
the only person who could legally put in 
appearance on its behalf would either be 
its secretary or one of the directors. It 
is not denied that Narayan was a director 
of the company and I therefore hold 
jthat, under the circumstances, Narayan 
should be deemed to have been " a person 
Iconsideriiig himself aggrieved within 
jthe meaning of O. 47, R. 1 so as to clothe 
jhim with a right to present an applica- 
tion for review. The learned District 
Judge has, in my opinion, stated the pro- 
position too widely in para 3 of his order 
when he held that any person aggrieved, 
though not a party to the original pro- 
.ceedings, could apply for a review under 
■0. 47, R. 1 

The last point pressed for the appellant 
was that there was no " sufficient cause ” 
within the meaning of these words in 
•0. 47, R 1, Civil P. C., for granting the 
review. The present application of 
"Narayan makes a distinct complaint that 
the learned Judge when granting the ap- 
tpellant’s application did not at all con’ 

^(a) A.I.E. 1927 Nag. 212=23 N.L.R. 79‘ 

' (8) A.l.R. 1926 Nag. 17=24 N.L.R. 48. 


aider the question that the said applica- 
tion was long barred by time. Under 
the mandatory provisions of S. 3, Limi- 
tation Act the Court was bound to notice 
this statutory bar of limitation and 
therefore, in my opinion, this was 
" A mistake or error apparent op the face of 
the record ” 

within the meaning of these words in 
O. 47, R. 1 sufficient to justify the lower 
Court in granting the application fdr re- 
view and setting aside its previous wrong 
order. In view of the principle laid down 
in Sheikh Kawdu v. Berar Ginning Go , 
Ltd (L) it was clear that the original 
application of Sheikh Kawdu dated 16th 
November 1925 was long barred by time. 
In British Equitable Assurance Co, v. 
Bajarain {A.l.R 1928 Nag. 305) it was 
held by Findlay, J. G , that if the Court 
omits to apply apposite law to a case a 
review could be entertained to rectify 
the mistake. It may, in passing, be 
noticed that the operation of S 3, Limi- 
tation Act is specially saved by S. 29 (l) 
ibid, even in regard to oases where under 
special or local law a period of limitation 
different from that of Sch. 1 is prescribed 
for any suit, appeal or application. For 
the reasons given above I uphold the 
order appealed against and dismiss this 
appeal with costs. Pleader’s fee Rs. 50. 

Jackson, A J. C. — 1 agree. 

K.N./r k Appeal dismissed 
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Findlay, J. C 

Nago Wam — Accused — Applicant 
v. 

iJwpcror— Opposite Party. 

Criminal Revn No 229 of 1928, De- 
cided on 10th August 1928. 

(a) Foreit Act (1927), S. 26 (h) — Onus ii 
on Government to ihow that the land ii part 
of Government forest. 

Where the charge against the accused is 
that he has made an oncroaohmeut ou Gov- 
ernment forest land, the onus is ou tho prose- 
cution to establish that the land forms part 
of the Government forest . 19 Ma'l 16j, Ref. 

[P 191 0 2] 

(b) Foreit Act, (1927), S. 26 (h) — Where 
accused and hii predeceiiori have been culti- 
vating foreit land for many yean past, con- 
viction under S. (26) (h) cannot be main- 
tained. 

Where it is clear from evidence that the 
aocuied has been cultivating land alleged 
to be part of a Government foreit for at 
least seven years and the probabilities are 
that his father had done tho same before 
him he cannot be held to have cleared or 
broken up the land for cultivation or any 
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othec purpoee and hli coaviotion undec S. 26 
(1i) oannofc be luebafned. [P 191 G 1] 

_ A. V. Wagalwar — for Applioaat. 

Order. — The applioanb Nago was 
K)oavioted by the 2ad Class Magistrate, 
‘Sausar, of ao offeaoe uoder S. 25 (H) of 
lihe Forest Aat of 1927 and sentenced to 
a fine of Bs. 75. The applicant is a 
ienant of mouza Ghogri, District Chhiuu- 
wara, the field of which village imme- 
•di^cly adjoins the Government forest 

The prosecution case was that the 
Forest Banger found that the accused 
had cultivated a small strip of forest 
land amounting to 2i of an acre, that he 
went to the spot with Balaji Fatwari 
{P. W. 1) and measured the alleged en- 
■croachment in his presence as well as 
that of Bati Mukaddam (P. W. 2) and 
Sito Kotwar (P. W 3). The applicant’s 
hut was found to be standing on 4 of 
an acre and the crop on 20 of an acre. 
The applicant in the Magistrate's Court 
'denied all knowledge of the encroachment 
and alleged that he had been in posses- 
-sion of the land for some 10 or 12 years. 
The Magistrate found the applicant 
guilty as stated above He applied to 
the Court of the District Magistrate, 
•Chhindwara. The District Magistrate 
held that there was a discrepancy bet- 
ween the two maps filed by the pro- 
secution and neither of these maps 
was properly proved. From the evi- 
dence of the Patwari and the Bevenue 
Inspector, however, he was of opinion 
that there was no doubt that a part of 
tbe applicant's kotha and the field 
did lie within the Government forest 
Ha also held that on the evidence of 
Balaji (P. W. 1), Bati (P. W. 2) and 
^ito (P. VV. 3), Nago was warned that 
he had encroached and was asked to give 
up the land. 

It was highly unsatisfactory, in my 
opinion, that the Bange Officer was not 
'examined in the case. The District 
Magistrate, however, went on to liold 
that the encroachment had been in exis- 
tence for years and had not been made 
intentionally. It is clear that applicant 
has been cultivating the land in question 
for some seven years at least and the 
probabilities are that his father had 
done the same before him I fail to 
understand bow on these circumstauces 
the applicant can be held to have cleared 
or broken up the land in question for 
-cultivation or any other purpoee. The 


• Eandaji Nagpur 191 

indications are that his predeoessors may 
have been guilty of this but the only 
presumption on the evidence on record 
is that he through his predeoessors, is 
in possession of the land in question. 

The onus of proof was on the prosecu- 
tion in a case like the present and so far 
as the evidence on record goes the pre- 
sumption must be that the applicant 
either himself or through his predeces- 
sors has been in possession of the land 
for many years past. There is nothing 
to show under what provision of law any 
formal action was taken by the forest 
authorities for the removal of the appli- 
cant from the land in question. The 
land in question must be held to have 
been occupied land and not to have been 
forest or waste land, until the latter 
point is properly established : cf Secret 
tary of State V. Bapanamma Garu (l) ' 
Whether, however, the forest authori- 
ties have power from the executive 
point of view to remove the applicant 
from this land is a question which it is 
impossible for me to solve on the un- 
satisfactory and insufficient evidence 
on record. The action of the forest 
authorities in this case seems to have 
been informal to a degree. For the pur- 
poses of this criminal case it must suf- 
fice to say that I do not consider the 
case falls under S. 25 (1), Forest Act, 
because it is perfectly clear that if this 
land had been wrongly cleared or broken 
up in spite of its being reserved forest 
such clearing or breaking up took place 
at the hands of some of the predecessors 
of the applicant and not in his time 
For these reasons, however, I am of 
opinion that the conviction cannot stand 

The conviction and sentence on the 
applicant are accordingly set aside and 
the fine, if paid, will be refunded. 

K N./r.K Conviction set aside. 

(1) [1890] 19 Mad7 l6y. ”" " 
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Jackson. A. J. C. * 

Kongshi — Defendant — Appellant. 

V. 

Kandaji — Plaintiff — Besponderit. 

Second Appeal No. 409- B of 1927, De- 
cided on 12th April 1929. 

, Hindu Lnw — Widow incurring debt in 
courie of monogement of properly on credit 
of oilote^No charge created ^Slill eilate in 
reveriioner*! handi i* liable for such debt. 

Property in the hands of a Hindu rever- 
sioner is liable to satisfy a debt, which a 
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widow, while enjoying a widow's estate has 
properly incurred in the oonrse of manage- 
ment on the credit of the estate, though no 
speciflc charge is created : 3 Bom. 287 ; 

A. I. R. 1928 Bom. 910 ; 19 All. 800, not Foil. 

33 Mad. 192 ; 26 Bo7n, 206, Foil. [P 192 0 1] 

S. B. Ookhale — for Appellant. 

M. B. t^iyogi — for Respondents.^ 

Judgment.— In this case a Hindu 
widow, Mt. Girji, In possession and 
management of her husband's estate, exe- 
cuted a bond for Rs. 400 on 25th May 
1923. After Girji's death the creditor 
brought the suit out of which this ap- 
peal arises to recover the amount due on 
the bond from her daughter, Kongshi, 
who is the reversioner to whom the 
estate passed on Girji’s death. The 
lower appellate Court, disagreeing with 
the trial Court, has found that the estate 
in Kongshi’s hands is liable for the debt 
and has passed a decree acordingly. 

Girji's husband, Vithoba, left some 
land, houses and a money-lending busi- 
ness The debt in question was in- 
curred by Girji for cultivation and other 
expenses, the lower appellate Court’s 
view being that the borrowing was ren- 
dered necessary by Girji’s money being 
out on loan in connexion with the 
money-lending business and not by any 
careless or imprudent management on 
her part. But it is argued on behalf of 
the appellant that even so the debt can- 
not be recovered from the estate because 
no charge thereon was created. My 
view of the law applicable to the pre- 
sent case is that property in the hands of 
a Hindu reverioner is liable to satisfy a 
debt, not secured on such property, 
which a widow, while enjoying a 
widow’s estate, has properly incurred in 
the course of management on the credit 
of the estate, though no specific charge is 
created Gadgeppa Desai v. Apaji Jivan- 
rao (1) is against this view. In that case 
the money was advanced on the widow’s 
personal credit', so also in_ Bhagwant- 
rao Abaji^ v Ramanath Kaniram (2), 
in which reliance was placed upon 
Gadgeppa Dasai 'v. Apaji Jtvanrao (l) 
the credit was given to the widow per- 
sonally; but it was held that the pro- 
perty in the hands of the reversioner was 
not liable, not on the ground that the 
debt was incurred on the widow’s personal 
credit, but because the debt, though pro- 
perly incurred in the management of the 

(1) [1878J 3 Bom. 237. ~ 

(2) A. I. R. 1928 Bom. 310=992 Bom. 542. 


estate, was not secured on the property^. 
This view is also taken in Dhiraj Singh 
Y. Manga Bam (3) But in Begella 
Jogayya v. Venkataratnamma (4), it 
was held that a debt contracted by a 
widow as representative of the estate, 
for the purposes of the estate, will be> 
binding on it in the hands of the rever- 
sioners, though no formal charge on the 
estate is created when tbe creditor looks 
not to the personal oreadit of the widow 
but to her as representative of the estate* 
and relies on the credit of such estate.^ 
This decision was not dissented from in 
Bhagwantrao Abaji v. Bamanath Kani- 
ram (2) in the head-note it is inaccu- 
rately referred to as having been fol- 
lowed ; and the latter decision and the* 
other two decisions to the same effect 
mentioned above seem to me to go un- 
necessarily far in requiring a formal 
charge to be created before the estate in 
the hands of the reversioner will be^ 
liable. 

In Sakrabhai v. Maganlal (5), it was 
held that trade debts properly incurred 
by a Hindu widow on the credit of the* 
assets of the business are recoverable* 
after her death out of the assets, even ia> 
the absence of a specific charge. This 
case is distfhguished in Bhagwantrao' 
Abaji V. Bamanath Kaniram (3), the 
distinction being drawn between trading 
debts and other debts incurred in tha 
course of management. I am not im- 
pressed with the reasons given for mak- 
ing that distinction, but in any case it 
can hardly be drawn in the present case,, 
as Vithoba’s money-lending and culti- 
vation were too closely connected with> 
each other to be dealt with separately ' 
part of the land cultivated was that of 
Sitaram (P. W. 2J, who in satisfaction 
of a debt due to Vithoba gave him a 
26 years’ lease of that land. I am of 
opinion that Sakrabhai v. Maganlal (6)^ 
as well ai Begella Jogayya v. Venkata- 
ratnamma (4) affords support to the 
view I take. On that view the lower 
appellate Court's decree must stand, as^ 
the wording of the bond shows clearly 
that Girji borrowed the money on the* 
credit of the estate. The appeal is dis- 
missed with costs. 

S.N./r.K. Appeal dismissed. 

13; [1097] 19 All. 300=(1897) A. W. N. 69. 

4) [1910] 83 Mftd. 492^20 M. L. J. 412. 

(5) [1902] 26 Bom. 206. 



1929 Jankilal v. Empbrob (Subhedar, A. J. C.) Nagpur 193 


A, I. R. 1929 Nagpur 193 

SCJBHBDAR, A. J. G. 

Jankilal — Aooased — AppLioant. 

V. 

Emperor — Opposite Party. 

Orimiaal Bevn. No. 300-B of 1928, De- 
cided OQ 17th April 1929, agaiast judg- 
ment of First AddL. Sess. Judge, Akola, 
D/- 19th Daoember 1928, in Criminal 
Agpeal No. 365 of 1923. 

Penal Code, S. 193 — Where accuied'a 
■tatement is proved to be false, it can be 
presumed that he “ intentionally ” gave false 
evidence —Accused in execution Court mak- 
ing statement that decree against him was 
adjusted on certain dates— Dates material 
factor for trial of case — In trial Court accu- 
sed never suggesting that he gave those dates 
on mistaken belief — Statement was false and 
accused did not believe it to be true while 
making it, 

Where a atabemanl; on the baaia oE which a 
parson is aocuaed oE perjury is proved bo bj 
lalse, lb can safely be presumed that in mak- 
ing that statement the accused intention- 
ally " gave false evidence. [I’ 191 C IJ 

The accused who was charged oi perjury, 
had stated in a varided application in the 
execution Court that the decree against him 
had been adjusted on certain dates and after- 
wards he confirmed the statement by his oral 
taebimony. These dates of the alleged adjust- 
ment wore an important factor in determining 
the question which the execution Court was 
called upon to decide. In the trial Court it 
was never suggested on his behalf that he was 
mistaken in giving the dates. It was in the 
H^gb Court for the first time that this plea of 
false belief was raised. 

Held\ that the statement was absolutely 
false and the aocusad did not believe it to be 
true while making the same. 22 Q. C. 236, 
FolL\ 26 AIL 509; 36 AIL 362, ReL on , A. I. R. 
1927 Nag. 170, Rsf. [P 191 C IJ 

M. B. Niyogi — for Applicant. 

G. P. Dick — for the Crown 

Order . — The main facts of the oaBO 
out of which this application for revision 
arises are these. In Civil Suit No. 26 of 
1921 on the file of the Second Subordi- 
nate Judge, Akola, a decree for Rs. 456-8-0 
for costs was passed against eight persons 
including the applicant. In execution of 
this decree the applicant put in a verified 
application on 10th January 1925 (Ex 
P-6) stating that there was an adjust- 
ment ol the decree so far as he was con- 
cerned by the deoree-helder Badliakisan 
having agreed to accept Rs. 75 as the 
applicant's share of liability. The dec- 
ree-holder having denied this adjust- 
ment, an enquiry under O. 21, R. 2, Civil 
P. C., was made by the Subordinate 
1929 N/25 & 26 


Judge who held the adjustmeut not pro- 
ved Iq this enquiry the applicant was 
examined as a witness on 27th August 
1925 and had made the following state- 
ment in Ex. P-2 which has been thabasia 
of the prosecution: 

About 12 months ago Seth Badhakisan 
oama to my shop to sattle the dispute. The 
next day 1 went to deorea-holder'a shop. It 
was on the 9tih August. Radhakisan was then 
engaged m puj'a. Radhakisan oame in the 
shop and told m3 that he would accept the 
amount of my share any day. Adjustment 
between me and Radhakisan was made in my 
shop on 6th or 9Gh August 1924." 

After unsuccessfully moving the Sub- 
ordinate Judge to start criminal proceed- 
ings against the applicant for an offence 
under S. 193, I P. C , the decree-holder 
filed an appeal to the District Judge who 
lodged a complaint against the applicant 
as desired by the decree-holder in respect 
of the false statements contained in Ex. 
P-6 and Ex- P-2. The case was tried by 
the Sub-Divisional Magistrate, Akola, 
who oonvicbed the accused ou both the 
counts and sentenced him to six months 
rigorous imprisonment and a fine of 
Rs. 250 on each count. Agaiast this 
order the applicant appealed to the Addi- 
tional Sessions Judge, Akola, who quashed 
the conviction with regard to Ex. P-6, 
but maintained the conviction and sen- 
tence in regard to Ex. P-2. The appli- 
cant, has, therefore, come up to this 
Court in revision. 

Mr M. B. Niyogi, the learned advo- 
cate for the applicant, argued that the 
prosecution has failed to ettablish in 
this case that the accused intention- 
ally gave false evidence. It was also 
contended that in the present case all 
that has been proved was that the alle- 
ged adjustment did not take place on the 
dates mentioned, but may possibly have 
taken place either in April or June 
and reliance was placed on the observa- 
tions of this Court appearing in the case 
of Sherkhan v. Anwarkhan (l) to the 
effect that before a person could be con- 
victed of perjury the evidence on record 
must be such as to exclude the possibi- 
lity of any hypothesis other than that of 
the prisoner's guilt. 

1 will first dispose of the second con- 
tention In his defence at the trial the 
applicant never suggested that he had 
been mistaken in giving the 8bh or 9th 
August 1924, as the dates on which the 

(1) A. I. R. 1927 Nftg. l70=-23 N. L. R. 40. 
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alleged adjustment had taken place. As 
a matter of fact time was allowed to the 
applicant by the civil Court to make a 
definite statement, and on lOth January 
1925, he filed a verified application (Ex. 
P.6) alleging that the adjustment had 
taken place on the aforesaid dates and 
later on he confirmed this statement by 
his sworn testimony which is the subject 
matter of the charge Even in the pro- 
ceedings relating to his being prosecuted 
for perjury the applicant did not put for- 
ward the plea of the mistaken belief, 
that is now advanced on his behalf. It 
cannot be denied that the date of the 
alleged adjustment was a very material 
factor for the determination of the ques- 
tion which the civil Court was called 
upon to decide in the execution 'proceed- 
ings. In U ohifLtifiCLd I Rlinn v 
Emperor (2), it was held that to justify 
a conviction for perjury it is not neces- 
sary to prove that the statement is im- 
possible, it is sufficient to prove it is in- 
credible In the present case, however, the 
evidence for the prosecution establishes 
beyond question that the stateccent of 
the accused which is the subject of the 
charge could not possibly bo true. Hav- 
ing regard to all the circumstances of the 
case, I have not the slightest doubt in 
confirming the well-considered and con- 
current finding of the two lower Courts 
that the statement made by the applicant 
and quoted above was absolutely false 
and that when making the same he did 
not believe it to be true. 

With reglrd to the first point it is 
enough to say that if the^statemeot is pro- 
ved to be false, as is concurrently found 
by the two lower Courts to have been 
the case, it could safely be presumed that 
in making that statement the applicant 
'• intentionally ” gave false evidence. 
iFalse evidence is intentionally given if 
|the person making the statement makes 
it ^advisedly, knowing it to be false, and 
with the intention of deceiving the Court 
and of leading it to be supposed that that 
which he states is true; Dabu Bam v. 
Emperor (3). The Court may infer the 
Icorrupt intention from surrounding cir- 
cumstances ; Muhammad Ishaq v. Empe~ 

tor (4). 

(3) [1919r22 O. C. 236=54 I. U. 60=21 Or. 

(9) [1904]^26 All. 609=1 A. L. J. 236=(1904) 

A. W. N. 116. 

(4) [1914] 96 All. 362=25 I. 0. 991=12 A. L. 

J. 650. 


On the question of sentence the learn' 
ed advooate for the applicant prayed that 
as the accused was a respectable man and 
as this was his first offence he should' be 
dealt with under S. 562, Criminal P. C. 
The learned Government Advocate, how- 
ever, very properly opposed this prayer 
and stated that the punishment awarded 
was in fact very lenient. Taking ‘into 
consideration the seriousness of the of- 
fence and having regard to the fact that 
such "offences, though very common, are 
rarely brought to light, I consider the 
punishment awarded to be quite appro- 
priate. For the foregoing reasons the 
application for revision is untenable and 
is dismissed The applicant, who is on 
bail, must surrender himself and undergo 
the unexpired portion of the sentence. 

S.N./R.K. Bevision dismissed. 
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SUBHEDAR AND JaCKSON, A. J C.S. 

Indraraj Singh — Plaintiff — Ap- 
pellant 

V. 

Chaitram and “Defendants — 

Bespondents. 

First Appeal No. 138 of 1927, Decided 
on 28th March 1929, against decree of 
Diet. Judge, Bhandara, D/- 10th October 
1927, in Civil Suit No 3 of 1926. 

(a) Contract Act, S. 29 — Agreement ai to 
repayment of certain amount being indefi- 
nite — Uncertainty not pleaded at bar to iti 
legality — Repayments made by one party and 
accepted by other towards agreement — 
Agreement is not void for uncertainty. 

The terms of the agreement as to repay- 
ments of certain amount were indefinite, but 
the uncertainty was not pleaded as a bar to 
its legality and repayments were made by one 
party and accepted by the other towards the 
agreement without protest. 

Held : that the agreement was not void for 
uncertainty : A. I. R. 1916 P. C. 0, Rel. on. 

[P 197 0 2] 

(b) Specific Relief Act, S. 21 (c) — Terms 
of agreement indefinite but defendant per- 
forming his part of agreement — Plaintiff’s 
possible inability to specifically enforce con- 
tract could not arise. 

Where the terms of certain agreement being 
indefinite, the plaintiff could not be able to 
obtain specific performance of such an agree- 
ment in case of its breach by the defendant 
but the defendant had wholly performed his 
part of the agreement. 

Held : that the plaintiff's possible inability 
to speolfically enforce the contract could not 
arise in the case. [P 198 G 1] 
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(c) MortgAgor mnd mortgagee -^Mortgagee 
obtaining abiolute decree for forecloiure 
and formal poftseision of property — He get- 
iking hii name mutated in reipect of it and 
subiequently making oral agreement with 
mortgagor to reconvey property to him on 
payment of mortgage debt — Mortgagor re- 
maining in actual poiiesiion of property for 
long time after decree considering himself 
as real proprietor to knowledge of mortgagee 
^Mortgagee himself regarding him as vir- 
tual proprietor of property^Such possession 
is in pursuance of oral agreement. 

Mortgagee obbained an absolabe decree for 
foreclosure for mortgage debt and formal pos- 
session of the mortgaged proparty and got hia 
name mutated in respect of it. Mortgagee 
Bubaequently made an oral agreement with 
the mortgagor to reconvey the property to him 
on his payment of the debt. The mortgagor 
Tomained in actual possession of the property 
for a long time after passing of the decree 
absolute for foreclosure. The mortgagor re- 
garded himself as the real proprietor of the 
property to the knowledge of the mortgagee 
and mortgagee himself regarded him as the 
virtual proprietor of the property. 

Held : that although the legal title was 
with the mortgagee, such long and uninter- 
Tupted possession was in pursuance of the 
oral agreemant bstween the mortgagor and 
the mortgagee . A.I.R. 1922 Bom. 9, Rel. on. 

[P 198 C 2] 

901 (d) Part performance — Vendees in poiset- 
«ion under agreement for sale and perform- 
ing his obligations can defeat vendor's suit 
ifor ejectment though right to specifically 
«nforce contract is barred by time. 

The defendants vendees being in possession 
of the property in dispute by virtue of an 
agreement for sals and having fully par- 
formad their own obligation under it, can 
defeat the plaintiff vendor's suit for ejectment 
oven though their right to have the contract 
specifically enforced against the plaintiff is 
barred by tima at the date of the filing of the 
suit . A. I. R. 1914 P. C. 27; A. I. R 1916 
P. C. 9; A. Z. R. 1924 Mad. 271; 25 C. W. N. 
903; 41 Bom. 438, A.I R. 1922 Bom. 9; A. I. R. 
1923 Bom. 473, A. I. R. 1924 Bom. 150, A. I. R. 
1928 Bom. 150, 40 All. 187; -4. I. R. 1924 All. 
926, .1. I. R 1924 R'lnj. 214 (P.B.); A. I. R. 
1923 Na^. 177; Second Appeal No, 473 of 
1923, Rel. on., 40 AfaZ^1134; 17 C. P. L. R. 19; 
5 N. L R 70. nit Foil , A I R 1927 Naq 353, 
JExpl. A. I. R. 1922 Cal. 436, Rsf. [P 201 G 2] 

V. Bose, P. A Pandit, and G. ZJ- 
Bapij^ and P. N. Riidra — for Appellant. 

vN. Ghaudhary , Y V. Jakatdar and 
V. M. Jakatdar — for Respoadenfca. 

Siibhedar, A. J C. — The subjeot- 
matter of the suit out of which this ap- 
•peal arises is the village of Eayadi in the 
Waraseoni Tahsil of the Bilaghat District 
with sir fields, houses, trees and wells 
situate in the said village. The parties 
are olosely related by mirriage. The 
iplaintiff is the ziminiir of Fulohur .and 
(his eldest son hid, in 1901, mirried the 


daughter, of defendant 1. In the year 
1920 the plaintiff’s daughter was married 
to defaudant 2, who is the son of defen- 
dant 1. In 1909 in consideration of a 
loan of Bs. 12,000 defendant 1 and his 
two stepmothers had executed a mort- 
gage of the property iu dispute io plain- 
tiff’s favour with a couditiou of fore- 
closure. On the basis of this mortgage 
the plaintiff brought a suit (Civil Suit 
No. 15 of 1913 in the Court of the Dis- 
trict Judge, Bhaudara) aud obtained an 
ex parte decree nisi for foreclosure for 
Bsl 16,455-11-3 ou 18th August 1913,, 
which was made absolute ou 9th May 
1914 and formal possession of the fore- 
closed property was obtained by the 
plaintiff on 9th August 1914 The plain- 
tiff also got his name mutated in respect 
of this village on 24th March 1915. 

The plaintiff brought the present suit 
for confirmation of his possession of the 
said village or in the alternative for 
actual possession thereof. The plaintiff’s 
case was that after he had obtained pos- 
session of the property under his fore- 
closure decree, he had appointed defen- 
dant 1 as hia manager to manage the same 
on his behalf, and that defendant 1 did 
so until the year 1923 when he asserted 
a hostile title by making an unsuccessful 
attempt in the revenue Courts for having 
the village mutated in his own name It 
was asserted in para. 4 of the plaint that 
there was some sort of agreement bet- 
ween the parties for reconveyiug the vil- 
lage to defendant 1 on his paying to the 
plaintiff the whole of the decretal amount 
within two months by the end of October 
19 L4, and it was admitted that in pur- 
suance of this agreement defendant 1 
actually paid to the plaintiff’s pleader 
Mr. Gokhale Bs. 4,500 on 29th September 
1914, but since the balance was not paid 
as stipulated, it was asserted that the 
agreement fell through. 

The main defence to the claim ^as 
made by defendant 1 (defendant 2 only 
adopted the pleas advanced by his father) 
who stated that prior to the institu- 
tion of the mortgage suit there was an 
agreement between him and the plaintiff 
in January 1913, whereby it was settled 
that the plaintiff should file the suit on 
the mortgage against all the three mort- 
gagors, obtain an ex parte decree absolute 
for foreclosure, take formal possession of 
the mortgage properties and reoouvey the 
same to defendant I in oonsideration of 
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defendant 1 paying the deoretal debt by 
easy instalments The defendants fur- 
ther pleaded that about September 1914, 
after the plaintiff had obtained formal 
possession of the mortgage property, it 
was finally settled that defendant 1 
should pay to the plaintiff Bs 4,500 (re- 
presenting the first five kists of the 
mortgage, viz , Rs. 3,750 and Rs 750 on 
account of the costs of the mortgage suit) 
within two months as an indication of 
his sincerity to abide by the terms of the 
agreement, that the balance due should 
be paid off by easy instalments, and that 
after the whole amount was thus paid off 
and the other creditors of the defendants 
were fully satisfied, the plaintiff would 
formally reoonvey the village to the 
defendants. The defendants asserted that 
it was in pursuance of this agreement 
that the payment of R^. 4,500 was made 
by them to the plaintiff’s pleader, 
Mr. Gokhale, and not under the circum- 
stances alleged by the plaintiff in para 4 
of the plaint. The defendants also pleaded 
a number of further repayments amount- 
ing to Rs. 8,200 towards the fulfilment 
of their obligations under the agreement 
They also alleged that after the plaintiff ’s 
daughter was married to defendant 2, the 
plaintiff returned the amount of Rs 1,000 
which defendant 1 had paid to the plain- 
tiff’s agent Bapuji on 10th May 1921, 
saying that on Account of the new rela- 
tionship he would not only not accept* 
the same but would forego the rest of 
the claim for the balance due The de- 
fendants of course denied the plaintiff’s 
allegation that defendant 1 was the agent 
of the plaintiff and managed the village 
in that capacitj^on his behalf On the 
contrary they asserted that their posses- 
sion over the village was never di^urbed 
and that their management of it was in 
their own right. It was finally contended 
by the defendants that since they were 
in possession of the property in dispute 
under an agreement which, so far as they 
were concerned, was fully performed, the 
plaintiff’s suit to eject them was. not 
maintainable. 

The pleadings of the parties were very 
elaborate but a fair idea of them would 
be gathered from the following issues 
framed for trial : 

“ (1) Whether the plaiatiH has l<eeQ in 
poBseiBion of the propqdiy'in suit and whether 
defendant 1 has bden idhnaglng it on plaln- 
tlfflB behalf, as alleged by the latter 7 


(-2) Whether the plaintiff got formal pOBaea- 
sion of the property in suit on 9th August 
1914 through Court in execution of hiB fore- 
closure decree ? Is the ^aintlff'i claim for 
delivery of poBseaaion witlnn time ? 

(3) Whether the first oral agreement pleaded 
in sub-para. 4, para. 2 of the defendant I'S' 
written statement was made between the 
plaintiff and defendant 1 about January, as- 
alleged by the latter ^ 

(4) Whether the second oral agreement 
pleaded in sub-para. 5, para. 2 of the defen- 
dant I’s written statement was made between 
tho plaintiff and defendant 1 about September 
1014, as alleged by the latter ? 

(5) Whether the defendants made the 
fourth, Qfth, sixth, ninth and eleventh pay- 
ments nut of the eleven payments pleaded by 
the defendant’s pleader in hia atatemant re- 
corded on Gth January 1927 ’ Were all the 
elveu payments made m connexion with and 
on account of the second agreement said to 
have been made about September 1914 ? 

(6) Whether the defendants’ claim for speci- 
fic performinoc of the second agreement is- 
within time ? If not, can they resist plain- 
tiff's claim for possession on the strength of 
that agreement 

(7) If the plaintiff be found to be not in 
possession, whether tho defendants are liable 
to deliver possession to him.” 

Iq a very careful and exhaustive judig- 
ment the learned Disbriet Judge dealt 
with a.lL the contentions of the pirtias, 
and upon a consideration of the entire- 
evidence, recorded the following findings* 
in para 6 of his judgment : 

" On Is^ne 1. — The plaintiff has not. 
been in possession of the property in suit. 
The defendant 1 has been managing it on his 
own account and not on behalf on the plain- 
tiff. He has been managing it with plain- 
tiff's permission and defendant I’s possession 
has been of a pennissiva character. 

On Issue 2. — The plaintiff got formal, 
possession of the property in suit on Gth Aug- 
ust 1014 through Court in execution of his 
foreclosure decree. The plaintiff's claim for 
delivery of possession is within time. 

On Issue 3. — The first oral agreement 
pleaded in sub-para. 2 ^f the defendant I's 
written .statement is not proved. 

On Issue 4. — The second oral agreement 
pleaded in sub-para. 5, para. 2 of tho defen- 
dant I’s written statement is proved to have 
been made between the plaintiff and Afen- 
dant 1 about September 1914, It was agreed 
that defendant 1 should pay the mortgage 
debt and costs of the suit in instalments, that 
defendant 1 should pay Bs. 4,500 as the 
first instalment and that after the whole 
account was paid the plaintiff should retrans- 
fer the village to defendant 1. The period 
within which the whole amount was to be 
paid and the number of the instalments and 
the amount of each of the instalments other 
than the first ware not fixed. 

On Issue 5. — The defendants made 
fourth, fifth, sixth, ninth and eleventh pay- 
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menta out of the 11 peymenta pleaided by the 
defendanta’ pleader in hia atatement leooided 
on 6th January 1927. All the 11 paymenta 
were made in oonnexion with and on aooount 
of the aeoond agreement aaid to have been 
made about September 1914, 

On Issue 6, — The defendants' claim for 
epeoidc performance of the second agreement 
is not within time. The defendants can how-* 
ever resist plaintiil’s claim for possession on 
the strength oE the aaid agreement. 

On Issue 7. — The defendants are not 
liable under the circumstances of the case 
to deliver posaossion of the property in suit 
to the plaintiff." 

As a result of these findings the plain- 
tiff's suit was dismissed and ho has pre- 
ferred this appeal which attacks almost 
all the findings of the lower Court which 
are adverse to him. 

The learned advocate for the appellant 
commenced by arguing that the lower 
Court had misunderstood the doctrine of 
part performance and misapplied it to the 
facts, as found by it, in the present case 
7t was stated that three things were 
essential to the application of this doc- 
trine, viz., 

(1) a valid agreement ; 

(2) delivery of possession in pursuance 
of the agreement ; and 

(3) the existence of an agreement of 
^uch a nature of which specific perfor- 
mance could be granted, 

And reliance was placed on certain quot- 
ations appearing at pp. 443, 468, 470 
and 472 of White and Tudor's Leading 
Cases in Equity, 8th Edition. 

It was urged that in the present case 
no second agreement was specifically plea- 
tied and when the lower Court found that 
the first agreement was not proved the 
eecond one must fall to the ground, be- 
cause it never existed independently of 
the first. There is very little force in 
this oontention. The pleadings are very 
definite as to the second agreement and 
issue 4 framed for trial makes the 
position clearer still. As the parties 
went to trial upon a definite issue on 
this point, I hold that the second agree- 
ment was clearly pleaded. 

While not seriously challenging the 
finding of the lower Court as to the exist- 
ence of the second agreement, the learned 
advocate for the appellant contended that 
eince the lower Court in para. 27 of 
its Hldgment found the terms of this agree- 
ment as to repayments indefinite, it could 
not but be regarded as an agreement void 


for uncertainty under S. 29, Con- 
tract Act, which says that 

“ Agreements the meaning of whioh is net 
certain or capable of being made certain are 
void." 

It was, therefore, argued that such a 
void agreement could nob be the basis of 
the applicability of the doctrine of part 
performance, because it could nob have 
been enforced at all much less specifically. 

In para 27 of his judgment the 
learned District Judge does not give his 
finding on issue 4 but merely makes 
certain observations while discussing the 
evidence and circumstances relating to 
the second agreement^ a discussion which 
commenced in para. 18 and ended in 
para. 29 of the judgment. The de- 
finite finding on this point, however, ap- 
pears in para. 30 in the following words : 

“ 1 tharefore find issue 4 in the 
affirmative and hold that it was agreed 
between the parties about September 1014 that 
defendant 1 should pay to the plaintiff tha 
mortgage-debt and the costs of the suit in 
instalments, that defendant 1 should pay 
Ks. 4,500 as the first instalment and that after 
the whole amount was paid off the plaintiff 
should retransfer the village to defend- 
ant 1. Tho period within which the whole 
amount was to be paid was not fixed. So also 
the number of the iustalmonts and tho am- 
ount of each of the instalments other than 
tho first was not fixed." 

With this finding and with the reasons 
in support of it as given in paras. 18 to 
29 of his judgment 1 am in entire agree- 
ment with the learned Judge. The 
question then is, does such an agree- 
ment come within the purview of S. 29, 
Contract Act, and be void for uncer- 
tainty ? I have no hesitation in answer- 
ing the question in the negative, because 
uncertainty in the terms was never 
pleaded as a bar to the legality of the 
agreement and for the additional reasons 
that the parties themselves did not re- 
gard the terms as to repayment vague or 
indefinke, because the defendants, as a 
matter of fact, did pay according to their 
convenience and the plaintiff accepted 
the several repayments towards the 
agreement in question without protest. 
In Venkayyamma Rao v. Appa Rao (l) 
(at p. 523 of 39 Mad.) it has been held 
by their Lordships of the Privy Council 
that a contract may be constituted by a 
promise followed by actings by the pro- 
misee on the faith thereof though uot by 

(1) A. I. R. 1916 P. C. 9—39 Mad. 509=43 
I. A. 138 (P.G.). 
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ftQ express aooeptaaoe, thak fcbe queabion 
in eaoh oaae is one of fact and if the 
Court finds that the actings did take 
place on the footing of a proposal made 
by the promisor and that they were 
known by the latter to have taken place 
on that footing, the objection that the 
contract was inchoate or incomplete can- 
not be mentioned and specific perform- 
ance of such a contract will not be re- 
fused in law I, therefore, hold that the 
agreement in question was not void in 
law as suggested and could, therefore, 
form the basis of the applicability of the 
doctrine of part performance. 

It was also argued that because the 
terms of the agreement as to payments 
were indefinite, there was no mutuality 
and the plaintiff could not have been in 
a position to enforce such an agreement 
specifically. Reference was made to 
S 21 (c), Specific Relief Act, and also to 
Mir Sarwarjaii v. Fakhruddin Maho- 
med (2) in this connexion. This argu- 
ment seems to me to be of no avail to 
the appellant. Assuming that the plain- 
tiff could not have been able to obtain 
, specific performance of such an agree- 
ment, in cise the defendants had com- 
mitted a breach thereof, still now that 
the defendants have fully performed 
their own obligations under it by the 
payment of the entire consideration, no 
question of the plaintiff’s possible in- 
ability to specifically enforce the con- 
tract can possibly arise in the present 
case 

The next point argued was that pos- 
session of the village was never trans- 
ferred to the defendants in pursuance of 
the second agreement, and that, there- 
fore, the second element necessary for 
the applicability of the doctrine of part 
performance was wanting in this case 
It was pointed out that in para. 37 of the 
lower Court's judgment that Court held 
that the possession of the defendants was 
of a licensee, implying that it was 
not referable to the agreement. But 
para. 37 dealu with the contention of the 
defendants that their possession was ad- 
verse to the plaintiff and the word li- 
censee used therein by the learned Judge 
Cannot possibly lead to the construction 
suggest^ by the learned advocate for 
the appellant. That the possession of 
the defendants was referable to the 
(-2) [19L2] 39 Gal. 292-19 I. C. 331-99 I. A. 

1 (P.C.). 


agreement is positively found by th» 
learned District Judge in the following* 
passage appraring in para. 26 of his- 
judgment : 

** Goaaequeablj defendant 1 would remain 
in posaeBBion of the village on hia own ac- 
count although in law the right to auoh pos- 
aeaaion waa derived from a lioenae given by 
the plaintiff — involved by implication in the 
agreement. Such poaaeaaion would be of an 
anomaloua nature inaamuch aa although 
defendant 1 would be in poaseaaion on his< 
own account aa owner of the equity of re- 
demption which was revived by the agree- 
ment in question, hia possession would not ber 
adverse to the plaintiff owing to the afbra- 
said license but would be of a permiaaivo' 
character.” 

The following facts are clearly es- 
tablished from the evidence ou record 
and the conduct of the parties ; 

(a) that in spite of the passing of tho- 
deoree absolute for foreclosure and deli- 
very of symbolical possession of the 
property to the plaintiff and of the 
mutation of the plaintiff's name as a 
proprietor in the revenue papers, the' 
defendants never lost khas possession of 
the village; 

(b) that as is evidenoed from their 
several acts, as enumerated in para 26 
of the lower Court's judgment defen- 
dant 1 regarded himself as the real pro- 
prietor of the village apparently to the* 
knowledge of the plaintiff, 

and (c) that the plaintiff himself con- 
sidered defendant 1 as the virtual pro- 
prietor of the village and addressed 
him accordingly as ' Malguzar Kayadi 
iu his several letters which are filed as 
Exs D-1, D-2, D-3, D-4, D-9 and D-lO 

Agreeing with the lower Court, there- 
fore, I hold that although the legal titiel 
was with the plaintiff the defendants’! 
long and uninterrupted possession over! 
the village Kayadi even after the passing! 
of the decree absolute for foreclosure was! 
in pursuance of the agreement betweenl 
the plaintiff and defendant 1, as pleaded! 
and successfully proved by them, andj 
consequently there is no force in the' 
oonteutiou that the defendants’ posses-| 
BioQ was not referable to the agreement I 
Moreover as laid down in Venkatesh 
Damodar v. Mallappa Bhimappa (3) 
possession need only be retained if it 
already exists. 

On the question of the repaymente 
involved in issue 5, the argument ad- 
vanced was bw^ofold ; 

^9) A. I. R. 1922 Bom. 9=lG Bom. 722. 
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(1) that the repay meats were not 
proved; 

- and (2) that if proved they were not 
made towards the discharge of bhe obli- 
gation created by the agreement to 
reconvey the property. 

Reference was made to Exs. D-1, D-2 
and D-3 which relate to rice sent by 
defendant 1 to the plaintiff, and it was 
argued that these letters disclosed that 
rioe|waB sent merely as present Refer- 
ence was also made to Ex. D-10 to show 
that defendenb 1 as manager of the plain- 
tiff made the payments noted therein 
out of the profits of the village which 
he was then managing on the plaintiff’s 
behalf. It is impossible to read in 
these documents the meaning sought to 
be assigned to them The entries in 
the account books of the defendant 
bearing on these repayments were 
also characterised as unreliable for 
no otherj good reason than that there 
were certain irregularities in the books 
pointed 'out by the lower Court in para. 
33 of its judgment. But these irregula- 
rities point more to their genuineness 
than otherwise as rightly remarked by 
the lower Court. 

The entire mass of oral and documen- 
tary evidence in connexion with these 
repayments has received such analytical 
and critical consideration at the hands 
of the learned Judge in paras. 31 to 35 of 
his judgment that it is unnecessary for 
this Court to analyse and criticise it over 
again in this judgment Suffice it to say 
that I am in entire agreement with the 
learned Judge in his appreciation of the 
evidence and the conclusions he drew 
therefrom. The whole of this evidence, 
moreover, stands unrebutted. The plain- 
tiff had an opportunity to contradict it 
by going into the witness-box himself and 
by producing his own account books and 
other papers in his possession But he 
failed to take this obviously honest 
course, for reasons best known to him, 
and this unexplained conduct his part 
gives, therefore, additional sanctity to 
the evidence adduced by the defendants. 
I, therefore, agree with the lower 
Court in holding that the several repay- 
ments pleaded by the defendants have 
been very satisfactorily proved and that 
the same were made towards the dis- 
charge of the defendants' obligations un- 
der the agreement. 

I has been found by the learned Dis- 


trict Judge in para. 38 of his judgment 
that after receiving about Rs. 12,000 
under the agreement the plaintiff, on 
18th May 1921, refused to accept Rs. 1,000 
tendered by defendant 1 and promised to 
forego the balance due because of the new 
relationship that was formed between the 
parties recently by the marriage of the 
plaintiff’s daughter to defendant 2. 
This was established by the evidence 
of the defendant himself as his own 
first witness and D. W 25 Diwakarrao 
and D. W. 28 Eunwarlal Singh, both of 
whom are plaintiff’s sons and could not 
be expected to go against their own in- 
terest because admittedly there has yet 
been no partition between them and the 
plaintiff. It was argued for the appel- 
lant that because his sons .are fighting 
with him 'that their testimony should 
be discounted on that account. It was, 
however, very easy for the plaintiff to 
disprove this version of the defendants 
by simply entering the witnes-box and 
denying on oath these simple facts or by 
examining the two pleaders, Mr * Bapat 
and Pandit, whose names were disclosed 
by the defendants as having been present 
on the occasion. But as remarked by me 
already the plaintiff did not follow this 
honest and straightforward course He 
even failed to produce the counterfoil of 
the receipt of Rs. 1,000 though formal 
notice and an order by the Court to pro- 
duce the same was served upon him. 
Under these circumstances it is nob 
possible for this Court to disagree with 
the lower Court in its finding that so far 
as the defendants are concerned they havo 
fully discharged their obligations under 
the agreement in question and that excepb 
the execution of a formal deed of convey- 
ance by the plaintiff in defendant’s fav- 
our nothing more remains to be done in 
respect of it. 

There only remains the consideration 
of the most important argument advanced 
by the Learned advocate for the appellant 
to the effect that even if the defendants 
performed their part of the obligations 
created by the agreement, they could nob 
resist the plaintiff’s claim for possession 
because there is yet no formal deed of 
conveyance executed in their favour so as 
to clothe them with a legal title in res- 
pect of the property in dispute. It was 
urged that the doctrine of part perfor- 
mance has no applicability to oases in 
which the title to immovable property 
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i& by law required bo be evidenced by a 
(formal registered deed of oonveyance and 
that even if the doctrine applied it oould 
only be applicable to oases where the de- 
fendant’s right to enforee specific perfor- 
mance of the contract of sale was not 
barred at the date of the plaintiff’s suit 
tor ejectment. 

The Privy Council canes of Mahomed 
Musa V Aghore * Kumar Ganguli (4) and 
Venkayyamma Bao v. Appa Bao (1) 
which lay down that the principle of the 
doctrine of part performance is applica- 
able in India, were sought to be distin- 
guished on the ground that in those cases 
admittedly no such formal deeds were 
necessary under the law for the time be- 
ing in force. In other words it was con- 
tended that the doctrine of part perfor- 
mance cannot affect the statute law and 
reliance was placed upon the following 
cases in support of this proposition. 
Sanjih Chandra v. Santosh Kumar (5) 
and Bamanathan v- Banganathan (6) . 

In the Calcutta case the suit was 
for specific performance of a contract of 
lease which was not registered, and there- 
fore the Court dismissed the suit holding 
that no suit was maintainable on the basis 
of such an invalid document. In that 
case no question directly arose for the 
applicability of the doctrine of part per- 
formance. In the iff adras case cited the 
plaintiff and the defendant had exchanged 
certain plots of land without the requi- 
site formality of a registered instrument. 
The suit was for recovery of the plot ori- 
ginally belonging to the plaintiff and was 
dismissed by the trial Court. The^matter 
came up in appeal before a Bench of 
Wallis, C J., and Seshagiri Ayyar, J., 
the former holding on the principle of 
the doctrine of part performance that the 
suit Va>B 'rightly decided and dismissed the 
appeal, though the other learned Judge 
differed from the view taken by the learned 
Chief Justice. In the Letters Patent ap- 
peal that followed and which came be- 
fore a Bench of three Judges of the same 
Court Sadasiva Ayyar and Napier, JJ , 
held that there was no estoppel against 
the plaintiff and decreed the plaintiff’s 

(4) A. I. R. 1914 P. 0. 27 = 42 Oal. 801=42 

I. A. 1 (P. 0.). 

(5) A. I. B. 1922 Gal. 436=49 Gal. 507. 

(6) [1917] 40 Mad. 1134=33 M. L. J. 252=6 

M. L. W. 800=43 I.G. 188=(1917) M. W. 

N. 757. 


claim, bub Abdur Rahim, J., dissented 
and followed the view of the 'learned 
Chief Justice holding that the plaintiff 
was estopped by his conduct from reco- 
vering his plot, in spite of the want of a 
registered deed of exchange. 

But this Madras case was over 
ruled by a Full Bench of the same High 
Court in a later case reported as Vizaga- 
patam Sugar Co. v. Muthuramareddi (7) 
where in that Court followed the princi- 
ple laid down in Mahomed Musa v. 
Aghorg Kumar Ganguli (4) and Venkay 
yamvia Bao v Appa Bao (l) and held 
that the doctrine of part performance was 
applicable even in cases where the statute 
law required writing and registration to 
effect legal and valid transfers. The 
Divisional Bench of the same Court 
which ultimately disposed of 'the case 
further held that the plea of part perfor- 
mance is not limited to oases where the 
right to sue for specific performance is 
not barred on the date of the subsequent 
suit and in this view the learned Judges 
followed the law laid down in Meher 
Ali v. AratunJiessa Bibi (8). 

.\lmo3b all the High Courts in India 
have now unanimously adopted and ap- 
plied the principles of the doctrine of 
part performance as laid down in the two 
above mentioned Privy Council rulings 
not only to cases where the transactions 
were entered into after the passing of the 
Transfer of Property Act and were de- 
fective for want of writing and regis- 
tration but also to cases .where, at the 
date of the suit for ejectment by the dis- 
honest vendor, the defendant’s right to 
sue for specific performance of the con- 
tract of sale was barred by time ; vide 
Bapu Apaji v. Kashinath Sadoba (9), 
Venkatesh Damodar v. Mullappa Bhim^ 
appa (3), Sandu Walji v. Bhikchand 
Surajmal (10), Laxman v. Bavji (ll), 
Bamappa v. Yellappa (12). Meher Ali v. 
Aratunnessa Bibi (8), Salamat-us-zamin 
Begam Masha Allah Khan (13), Kunti 


(7) A. I, R. 1924 Mad. 271=46 Mad. 919 
(P.B.). 

(8) [1920] 25 G. W. N. 905. 

(9) [1917] 41 Bom. 488=39 I.G. 103=19 Bom. 
L.R. 100 (F.B.). 

(10) A.I.B. 1923 Bom. 473=47 Bom. 621. 

(11 A.I.R. 1924 Bom. 150, 

(12) A.I.R. 1928 Bom. 160=52 Bom. 307. 

(13) [1918] 40 All. 187=43 I.G. 646=16 A.L.J. 
98, 
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w. Oajraj Tiwari (14) aad Maung Myat 
Tha Zan v Ma Dun (15). 

■ The earlier view held by this Court 
was that a defendant who is not in a 
position to maintain a suit for speoifio 
porformance of che contract of sale can- 
not, in a suit for ejectment brought 
against him set up such a oontract as a 
plea in bar : Jeyram v. Ganpati (16) 
and Gangahisan v. Tukaram (17). The 
last j^eported case was decided in 1908 
long before Mahomed Mu^as case was 
decided by the Privy Council. Reference 
was made by the appellant’s counsel to 
the case of Rao Saheh v. Umrao {A. I. B. 
1927 Nag. 353) to show that the limita- 
tion to the applicability of the doctrine 
as laid down in the aforesaid earlier oases 
was followed by Hallifax, A J. C , but 
on a perusal of the judgment in the case I 
find that the point was conceded and not 
decided. The question, however, arose 
in the case of Sampat v. Motilal (18), 
where Frideaux, A- J. C , dissented from 
the earlier view of this Court and fol- 
lowing Venkatesh Damodar v Mallappa 
Bhimappa (3), expressed himself in these 
words: 

IS contended for the appellants-defen- 
dantis that: bhey can, even if their claim for 
specific performiuco is time barred, use that 
claim aa shield against the present attack 
made on their title, while for the respondent- 
plaintiff Jairam v. Balkrtshiiada^ (19), Qanga- 
bisan V. Tukaram (17) and Jeyram v. GanpaH 
(16) are relied on. In a recent case, Venkatesh 
Damodar v. Mallappa Bhmappa (3), it was 
held that where a person agrees to sell his 
property to another who is already in posses- 
sion and who pai4 the purchase money but 
there is no registered deed of sale, the vendee 
can suceessfully resist a suit by the vendor to 
recover possession of the property, although 
the time has passed within which the vendee 
could have sued to get a sale-deed. The prin- 
ciple enunciated in that case can be applied 
here. It seems to me that when the vendee is 
in possession and has paid the purchase 
meney, in a case of this nature he can plead 
this. It is a valid defence that the plaintiff 
has agreed to sell the property whether the 
time for filing a suit for specific performance 
has expired or not. It would be, in a case 
like the present, manifestly unfair to allow a 
plaintiff to oust the buyer" 
with these observations 1 entirely concur. 
In a very reoent case {Fagua v Chan- 
dulal. Second Appeal No. 473 of 1923) 

(11) A.I.R. 1921 Ail. 826=46~ All. 817. 

(16) A.I.R. 1921 Rang. 211=2 Rang. 285 
(P.B.). 

(16) [1901] 17 O.P.L.R. 19. 

1 17) [1909] 6 N.Ii.R. 70=2- I.C. 211. 

1 18) A.I.R. 1928 Nag. 177. 

(19) [1907] 8 N.I 1 .R. 72, 
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tbe same point was referred for deoision 
to a Full Bench of this Court as question 
No. 4, when Kinkbede, A. J. C., in an 
elaborate judgment answered it in these 
words : 

‘‘That though at the date of suit the defen- 
dants had acquired neither a title by pur- 
ohase for which a registered conveyance was 
necessary or a prescriptive title by the opera*^ 
tion of S. 28, Lim. Act, and the plaintiff’s title 
to property was still subsisting, and oven 
though their own remedy by Suit to enforce 
the completion of thoir own title as pur- 
chasers as against the plaintiff was barred by 
limitation, the defence based on the doctrine 
of part performance is open to them as an 
answer to the plaintiff’s right to sue." 

Unfortunately in their separately re- 
corded judgment Hallifax and Frideaux, A. 
J. Cs , while holding that this Court was 
bound to follow the deoision of the Frivy 
Council in Mahomed Musa's case omitted 
to give their opinion on this specific 
question bub by implication they seem to 
have decided it in tbe way Kinkbede, A. 
J. C., did The case was finally disposed 
of by Hallifax, A, J. C., on the appli- 
cability of the doctrine of part perfor- 
mance by refusing tbe plaintiff the relief 
of possession, though the defendant’s 
claim for specific performance of the con- 
tract of sale was barred at the date when 
the plaintiff’s suit for ejectment was filed 
Following tbe law as laid down in the 
cases discussed in the foregoing three pa- 
ras. I agree with the lower Court in holding 
that the defendants (being in possession 
of the property in dispute) by virtue of an 
agreemeut for sale aud having fully per- 
formed their own obligations under it, 
can defeat the plaintiff’s present suit for 
ejectment, even though their right to 
have the contract specifically enEoroed 
against the plaintiff was barred by time 
at the date of the filing of the present 
suit. The result is that the appeal fails 
and is dismissed with costs. 

Jackson, J. — I agree. 

F.N./B.K. Appeal dismissed. 
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Staples, A. J. C. 

Kunwaria — Appellant. 

V. 

Pandi — Respondent. 

Misc. Appeal No. 10 of 1928, Decided 
on 12fch March 1929, against order of 
Diet. Judge, Bhaudara, D/- 7th December 
1927, in Civil Appeal No. 97 of 1927. 
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U) C. P. Land Revenue Act (IB 17), S. 220 
^Order by revenue Court upon metier 
irithin jurisdiction is not ultra vires though 
baled on mistake of fact— Application under 
S. 112 by person purporting to be member 
sf family of protected thekedar-^Deputy 
Commissioner upon enquiry holding appel- 
lant entitled to be maintained out of in- 
come of theka and transferring theka to 
bim—His order not without jurisdiction 
though as matter of fact applicant not en- 
titled to be maintained out of income of 
theka — S. Z20 bars jurisdiction of civil 
Court to question such order — C. P. Land 
Revenue Act (1917), S. 112. 

An order passed by a Gompetant revenue 
]onrli upon a znabfcer within its jurisdiotion 
B not ultra vires or without jurisdiotion even 
ihough it is based upon a mistake of faot. 

[P 204 0 1] 

Where an application is made under S. 112 
ly a person purporting to be a member of the 
amily of protected thekedar, who is entitled 
lO share in the theka or to be maintained out 
>f its income and the Deputy Oommissioner 
jpon enquiry holds that that member is en- 
titled to be maintained out of the inaome and 
iransfera the theka in his favour, his order 
sannot be without jurisdiction even though as 
I matter of fact the applicant is not entitled 
lO be maintained out of the income; and 
3. 220 bars the jurisdiction of the civil Court 
lO question such order as it is not without 
lurisdiotion: 25 Bovi, 337; A. I. R. 1926 Nag, 
179; 5 N. L. E, 176, Ref., 8 N. L. R. 107; 

3 N, L. R, 169; A, I, B, 1922 Nag. 10; 25 
833, 37 Cal, 107; A. I, R, 1924 Bom, 1, 
915^. [P 203 C 2, P 204 0 1] 

• (b) C. P. Land Revenue Act (1917), S. 109 
[3)— Deputy Commissioner upon application 
under S. 112 transferring theka to appli- 
cant — Subsequent application under S. 109 
[3) rejected by him — Such order rejecting 
transfer is not without jurisdiction though 
transfer was not made 1^ thekedar but by 
Deputy Commiseioner^C. P. Land Revenue 
Act (1917), S. 112.— (Obifrr). 

When the Deputy Commissioner upon ap~ 
jlioation under 8. 112 and upon proper en- 
|uiry and with the consent of the .then theke- 
lar transferred the theka to the applicant and 
vhere subsequently an application was made 
inder 8. 109 (3) to set aside transfer and it 
^as rejeotad by him as there was nothing bad 
LQ the previous transfer such order rejecting 
in application is not without jurisdiction al- 
though the transfer was not made by the 
thekedar but by Deputy Oommissioner upon 
application and will bar a suit in a civil 
Court to set aside the transfer. [P ^03 C 1, 2] 

(c) C.P. Land Revenue Act (1917), S. 109 — 
uivil Court cannot entertain application 
inder S. 109 (3) — C, P. Land Revenue Act 
1917). S. 220.^{ObiCer). 

The fact that S. 109 is not expressly men- 
ioned in S. 220 (1) does not in any way pre- 
udioe the general provisions of 8. 220 and a 
livll Court has no authority to entertain an 
ipplioation under B. 100 (4). ^ [P 206 0 1] 


Af. B. Bobde^ioT Appellant. 

V. D. Kolte and S. C. Dutt Chaudari 
“for Beapondent. 

Judgment. — The respondent brought 
a suit for possession of a village with sir 
and khudkasht land, whioh had been held 
by Sunhar, the husband of appellant 1 
Mt. Eunwaria, as a proteoted thekedar, 
and for a declaration that the order 
passed by the Deputy Commissioner 
transferring the theka to Tikaram appel- 
lant 2 did not affect the rights of the 
respondents and that the appellants had! 
no interest in the village. The facts have 
been set out in the judgments of the 
lower Courts and need only be briefly 
stated. Sunhar died in 1898 and was 
succeeded in the theka by his two widows 
Mt. Baddo and Mt. Eunwaria. Mt.Baddo 
died about three or four years ago and 
then Mt. Eunwaria succeeded to the 
whole theka. An application was made 
by Tikaram to the Deputy Commissioner 
under S. 112, C. P. Land Revenue Act, 
stating that he was a graudson of Sun- 
har'a sister and entitled to succeed to the 
theka as a reversioner upon the death of 
Eunwaria. Eunwaria appeared in the 
enquiry made upon the application and 
stated that she had no objection if the 
theka was recorded in the name of Tika- 
ram. A report was then submitted by 
the Sub- Divisional Officer to the effect 
that Tikaram was the only heir of Eun- 
waria and was entitled to be maintained 
out of the income of the theka and was, 
in faot being so maintained, and that 
Eunwaria made no objection to the 
transfer ; a recommeudatiou was there- 
fore made that the theka should be trans- 
ferred to Tikaram. Upon that report 
the Deputy Commissioner passed the 
following order : 

''Approved as recommended by the 8. D. Or 
under 8. 112, Land Revenue Act." 

Tikaram was then put in possession of 
the theka. On 26th May 1926, the res- 
pondents made an application under 
S. 109 (3) oE the Act that they, as 
proprietors oE the village, should be put 
in possession, as the transfer in favour of 
Tikaram was contrary to the provisions 
of S. 109 (l). Upon their application 
the Bub-Divisional Officer made a report 
stating the facts oE the previous applica- 
tion underj S. 112 and giving an opinion 
that the transfer in favour of Tikaram was 
according to S. 112, Land Bevende Act, 
and recommending that the application 



1929 

of the respondents should be rdjeoted ; 
upon which the Deputy ComniissioMr 
rejected the application on 7th October 
1926. The respondents thereupon filed 
their suit on 2l8t December 1926. 

The trial Court found that the order 
transferring the theka in favour of Tika- 
ram was passed by the Deputy Commis- 
sioner under an erroneous impression 
that the applicant had a legal right to be 
maio|fained out of the income of the vil- 
lage, and that, 'as the order was passed 
after due and proper enquiry, the civil 
Court, in view of S. 220, Land Revenue 
Act, could not interfere with it. It fur- 
ther found that the civil Court had no 
jurisdiction to try the suit as the suit 
was to set aside an order with regard to 
a matter which was within the exclu- 
sive competence of the revenue Court. 
Some other findings were recorded but 
they are not of any importance with re- 
gard to this appeal, and the principal 
findings are these which have been de- 
tailed above. On those findings, the 
trial Court dismissed the "suit. On ap- 
peal, however, the District Judge has 
found that the order ot the Deputy Com- 
missioner under S. 112 was without 
jurisdiction, ultra vires and consequently 
illegal, and that, as there was an entire 
lack of jurisdiction, it was illegal and 
inoperative, and the civil Court was in 
consequence not barred from entertaining 
and trying the suit with regard to the 
matter dealt with in the order. Another 
question bad been raised in the ap- 
peal which does not appear to have 
been put in issue iu the triah Court, viz. 
the effect of the dismissal of the respon- 
dents’ application under S. 109 (3). On 
that point the District Judge held that, 
in the first place, the application, though 
it purported to be under Cl. 3, S. 109, 
could not, strictly speaking, fall under 
that clause, as no transfer of the theka 
by the thekedar had been made and that, 
therefore, the Deputy Commissioner 
could not proceed under S. 109 (3), as 
the transfer had been effected by the De- 
puty Commissioner himself and not by the 
thekedar; that he was therefore incom- 
petent to pass an order under that clause, 
and that his order passed on the res- 
pondents' application was ultra vires and 
without jurisdiction. It was held there- 
fore that rejection of the respondents' 
application also under S. 109 (3) could 
not bar a oivU - suit. The District 
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Judge then also went on to point ont 
that the jurisdiction under S. 109 (3^ 
was not exclusive in the same way as- 
the special jurisdiction conferred on* 
Revenue Officers by Ss. 107, 108, 111, 
112 and 114 was The District Judge* 
therefore held that the findings of the 
trial Court with regard to the order 
under S. 112 and jurisdiction were in- 
correct and set aside the decree of tbs' 
trial Court and remanded the case, as it' 
had been decided upon preliminary 
points, for a fresh decision upon the 
merits. The defendants now appeal 
against that order of remand. 

I am of opinion that the view taken- 
by the trial Court was correct and that 
of the District Judge is wrong. Distinc- 
tion must be drawn between an errone- 
ous order and an order without jurisdic- 
tion, and the District Judge has, I think,, 
failed to draw that distinction. There 
can be no doubt that the Deputy Com- 
missioner has power to transfer a theka 
under S. 112, Land Revenue Act, on the^ 
application of any member of the family 
of a protected thekedar, who is entitled 
to share in the theka or to be maintained 
out of its income, in favour of such a 
member ; and, if an application is made! 
purporting to be such member, and , 
the Deputy Commissioner upon enquiry 
holds that that member is entitled to be 
maintained out of the income and trans- 
fers the theka in his favour, his order 
cannot be without jurisdiction even 
though, as a matter of fact, as in the 
present case, the applicant was not en- 
titled to 'be maintained out of the in- 
come The application could only be 
made to the revenue Court, and the 
revenue Court was the only Court that 
could decide such a matter. The appli- 
cation purported to be by a member of 
the family entitled to be maintained out 
of the income of the theka, and had the 
applicant been entitled to bo so main- 
tained, the order of the Deputy Commis- 
sioner would have been correct and 
unassailable. The fact that the appli-; 
cant was not strictly entitled to be| 
maintained out of the income of the. 
theka, though he appears to have been' 
actually so maintained, cannot, in my 
opinion, divest the Deputy Commissioner 
of his jurisdiction, even though the 
Deputy Commissioner made a mistake 
in the matter. I Would hold that an 
order passed by a competent xovenne 
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i Court upon a matter withia its juris- 
diobion is nob ulbra vires or without 
jurisdiction even though it is based upon 
a mistake of fact. In such a case S. 220. 
Land revenue Act, will bar the jurisdic- 
tion of the civil Court to question the 
order of the revenue Court. The civil 
jCourb would only have jurisdiction if it 
> be found that the revenue Court acted 
•withcut jurisdiction, e. g., if a condition 
jprecedent for the exercise of jurisdiction 
iwas wanting, or the order of the Bevenue 
Court was based upon a mistaken view 
jof law. I have been referred in this 
connexion to Malkarjun v. Narhari (1), 
Sadasheo v S. N. Fadnavis (2) and 
Jagannath v. Khuba (3). I would quote 
the following passage which occurs at 
p. 347 of the Bombay ruling : 

" The Code goes on to say that the Court 
ehall issue a notice to the party against whom 
execution is applied for. It did issue notioe 
to Bamlingappa. Ho contended that he was 
not the right person, but the Court having 
received his protest decided that he was the 
right person, and so proceeded with the exe- 
cution. In so doing the Court was exercising 
its jurisdiction. It made a sad mistake, it is 
true ; but a Court has jurisdiction to decide 
wrong as well as right. If it decides wrong, 
the wronged party can only take the course 
prescribed by law for setting matters right ; 
and if that course is not taken the decision, 
however wrong, cannot be disturbed. The 
real complaint here is that the execution 
Court construed the Code erroneously. Acting 
in its duty to make the estate of Nagappa 
available for payment of his debt, it served 
with notice a person who did not legally re- 
present the estate, and on objection decided 
that he did represent It. But to treat such 
an error as destroying the jurisdiotion of the 
Court is calculated to introduce great confu- 
sion into the administration of the law. 
Their Lordships agree with the view of the 
learned Chief Justice that a purchaser cannot 
possibly judge of such matters, even if he 
knows the fact ; and that if he is to be held 
bound to inquire into the accuracy of the 
Court’s conduct of its own business, no pur- 
chaser at a Court-sale would be safe. Stran- 
gers to a suit are justifled in believing that 
-the Court has done that which by the direc- 
tions of the Code it ought to do.” 

The learned counsel for the respondents 
have quoted the following cases in sup- 
port of the contention that the order of 
the Deputy Commissioner was without 
jurisdiotion ; O. I. P. By Co. v. 
Amraoti Municipality (4), Oaneshlal v. 

(1) [1901] 25 Bem.l37=27 I. A. 216^2 Bom. 

L. B. 927=7 Sar. 739 (P.O.). 

(2) A. I. B. 192G Nag. 379=24 N. L. B. 5. 

(8) [1909] 5 N. L. B. 176=4 I. 0. 795. 

<4) [1919> 8 N. L. R. 107=16 I. C. 449. 
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Dhondiba (5). Municipal Committee 
Malkapur v. A. W. Dalai (6), Ba2- 
kishen Das v. Simpson (7), Janakdha/i 
Lai v. Oossain Lai (8) and Bhagchand 
Dagadusa v. The Secy, of State (9). I 
am of opinion that all the above cases 
may be distinguished. The oases in 
G. I. P. By. Co. v. Amraoti Munici- 
pality (4) and Malkapur Municipality v. 
A. W. Dalai (6) refer to a tax which was 
illegally imposed by the municipality, 
and it was held that the jurisdiction of 
the civil Court would nob be ousted, as 
the municipality acted ultra vires. The 
case in Ganeshlal v. Dhondiba (5) refers 
to S. 26, Court of Wards Act, and has, 
I think, no application to the present 
case The cases in Balkishendas v. 
Simpson (7) Janakdhan Lai v. Gossam 
Lai (8) refer to sales which were held 
without jurisdiotion, as no arrears 
existed at the time of the sales and 
the sales could not be legally held unless 
arrears actually existed at the time. In 
Bhagchand Dagadusa v. Secy, of 
State (9) a number of Acts and Notifica- 
tions by the Government of Bombay 
were called into question, and the suit 
was brought for a declaration that the 
Government Notifications were illegal 
and unauthorized, and for a permanent 
injunction, and it was held in an exhaus- 
tive judgment that the suit was not 
barred either by S. 80 or 81, Bombay 
District Police Aot or by S. 4 (f), 
Bombay Bevenue Jurisdiction Act. 

Many other matters were gone into in 
the case, which have no bearing on the 
present case, and there is nothing, I 
think, that will support the view taken 
by the District Judge, which the learn- 
ed counsel for the respondents now tries 
to support, that the Deputy Commis- 
sioner in sanctioning the transfer in 
favour of the respoudent, Tikaram acted 
without jurisdiction. Under S. 220 
Cl. (l). Land Bevenue Act, the jurisdic- 
tion of the civil Court is expressly bar- 
red with regard to any matter relating 
to thekedara under Ss. 107, 108, 111, 112 
or 114 of the Act, and the order of the 
Deputy Commissioner being under 

(5) [1912]] 8 N. L. B- 169=17 I. 0. 621. 

(6) A. I. R. 1922 Nag. 10=18 N. L. B. 121. 

(7) [1898] 25 Gal. 883=26 I. A. 151=2 
C. W. N. 513=7 Sar. 868 (P.C.). 

(8) [1910] 87 Gal. 107=11 G. L. J. 254=1 
I. 0. 871=18 0. W. N. 710. 

(9) A. I. B. 1924 Bom. 1=48 Bom. 67. 
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S, 112 and not baiag withoab jarisdio- 
tiou oin^ob no^ be o^llei iabe qaeabion 
ia a oivii Court aud the ]urisdiction of 
the civil Court is barred. 

Oa this view the appeal must succeed 
aud the suit of the plaiatiff-respondents 
must be dismissed, as held by the trial 
Court. I would, however, also consider 
the other qaesticn which has arisen 
although it cannot affect the case, viz. 
whether the suit would also he barred 
by reaAon of the application made by the 
plaintiffs under S. 109 (3) having been 
rejected by the Deputy Commissioner. 
On this point also 1 am of opinion that 
the view taken by the District Judge is 
incorrect. The District Judge has held 
in para. 5 of his judgment that the ap- 
plication, although it purported to be 
made under S. 109, Cl 3 of the Act, 
could not strictly fall under that clause, 
Decause no transfer of the theka by a 
protected thekedar was involved, and 
iherefore he held that the Deputy Com- 
uissioner had no jurisdiction under 
3. 109 (3). was incompetent to pass an 
Drder under that section and that bis 
D.rder rejepting the application was 
iltra vires and could not bar a suit. 
The District Judge went on in para. 6 
Df his judgment to hold that even a 
lurisdiction validly exercised under 
3. 109 (3) would not bar a subsequent 
civil suit because such jurisdiction was 
not exclusive in the sense in which the 
special jurisdiction conferred by Ss. 107, 
108, 111, 112 and 114 was, the District 
Judge went an to reason that S. 109 does 
not find place in S. 220, Cl. (1), though 
the other sections referred to are ex- 
pressly mentioned in that clause. From 
this the District Judge infers that, the 
legislature did not intend to exempt 
matters falling within B. 109 of the Act 
from the jurisdiction of the civil Court, 
as otherwise that section would also 
have been expressly mentioned. I am 
not, however, pressed by any of the 
arguments put forward by the learned 
iDistrict Judge. As regards the applica- 
tion not being an application under 
S. 109, Cl. (3), 1 would point out that 
admittedly it purports to be under that 
section and was dealt with by the Depu- 
ty Commissioner as such. Further, the 
argument that there had been no transfer 
by a thekedar so as to make 8. 109 (3) 
applicable appears to me to be some- 
what specious. It is true that,, in a 


sense, there had been no transfer in a^ 
much as, on the application of Tikaram, 
the Deputy Commissioner had trans- 
ferred the theka in his favour under 
S. 112, but the thekedar Kuuwaria had 
conseuted to the transfer and no other 
course for setting aside the transfer was 
open to the respondents than to make an 
application under S. 109 (3). Their 
application was rejected by the 
Deputy Commissioner on the report 
made by Mr. Bharucha, Sub-divisional 
Officer. In the report it was mentioned 
that Tikaram had been appointed under 
S. 112, Lind Revenue Act, aud that 
there was nothing which required tho 
the consent of proprietors, nor was there 
anything wrong in the inquiry previously 
held. It is further meutioued that Tika- 
ram was the only heir of Mt. Kun- 
waria and she had consented to the* 
transfer. It was recommended there that 
application should be rejected. 1 cau 
see DO reasDU for holdiug that the order 
of the Deputy Commissioner rejecting 
the application was ultra vires or with- 
out jurisdiction. Another point, too,, 
that had been brought to my notice is 
that the respondents by making their 
application submitted to the jurisdiction 
of the revenue Court and that by so 
doing, in effect^ they admitted that there^ 
had been a transfer, and cannot now oome- 
to the civil Court and deny that there was 
a transfer to contend that the order of 
the revenue Court was without jurisdic- 
tion In this connexion I have been 
referred to Pandurang v. Bala (lO). 

Again, as regards S. 109, and S 220, 
Laud Revenue Act, I would poiut out 
that S 220, iu the first place, lays down 
that . 

‘except as otherwise provided in this Act, 
or in any other onaotmont for bhe time being, 
in force, no civil Court shall entertain any 
suit instituted or application made to obtain, 
a decision or order on any matter which the 
Governor General in Oounoil, the Chief Com- 
miBSioner, or any Revenue Officer is, by this- 
Act, empowered to determine, decide or dis- 
pose of." 

Now, an application under S 109) 
Cl. (3), is clearly one that can only be 
dealt with by the Deputy Cohimissioner 
and the Deputy Commissioner alone is 
empowered to decide such applications 
As regards the fact that S. 109, ia not 
expressly mentioned in Cl. (1), S 220, I 

(10) First AppBal No. 71 of 1926, decided ou 
23rd July 1927. 
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^ould draw atfceation to the last olaase 
of para. 1, S. 220, whioh ruas ; 

"and in paitiouUr and withonb prejndioa to 
the generality of this provision, no oivil Court 
shall exoroiaa jurisdiction over any of the fol- 
lowing matters." 

The faot, then, that S. 103 does not ap- 
pear in Gi. (I) will not in any way pre- 
'judioethe general provisiona of S. 220, 
which expresily bar the juriadiotion of 
the civil Court in such a matter. I hold 
therefore that a oivil Court can have no 
lauthority to entertain an application 
under S. 109 (3), C. P. Land Revenue 
'Act, nor will a suit lie to set aside a 
I transfer by a protected thekedar and 
'further that an order passed by the 
Deputy Commissioner under S. 109 (3) 
Irejecting an application, will bar a suit 
;to set aside the transfer. 

I I therefore set aside the decree of the 
lower appellate Court remanding the 
case for a decision upon merits, and 
instead restore the decree of the trial 
Oourt dismissing the suit of the pLaintiff- 
Tespondents. Costs of the appeal in both 
Courts and of the original suit will be 
•borne by the plaintiff-respondents. I fix 
pleader’s fees at Bs. 50. 

F.N./b.k. Decree set aside. 


A. 1. R. 1929 Nagpur 206 

Mohiuddin, a. J. C. 

Debinath — Defendant — Appellant. 

V. 

Btssesar Das and another — Plaintiffs — 
Respondents. 

Second Appeal No. 419 of 1927, Deci- 
ded on 28th February 1929, against the 
decree of Dist. Judge, Raipur, D/- 17th 
June 1927 in Civil Appeal No 66 of 1926. 

Civil P. C., O 22, R. 4— Defendant dying 
jafter preliminary decree — R, 4 doei not ap- 
ply. 

Where a defendant dies after the prelimi- 
nary decree is passed and before the passing 
of the final decree, the provisions of O. 22, 
R 4 do not apply, because the right of action is 
determined in the preliminary decree and in 
the final decree proceedings, only the pcinci- 
,plei laid down and determined in the preli- 
minary decree are worked out in detail . A. 
J. E. 1928 Mad. 914 (f’.B.), FolL\ A. /. R, 1921 
mg. 82, Eel. on, [P 207 G l] 

D. N, Chowdhary — for Appellant. 

K. P. Vaidya^loT Respoadeuts. 

Judgment ~The appellaot Debinath 
is a minoi son of Hamath against whom 


and Hat. Gajma Bai a preliminary de- 
cree for foreclosure was passed on 15th 
September 1922. Applications were 
filed on 11th April 1923 to mike the pre- 
liminary decree absolute and also to 
bring the names of the legal representa- 
tives of Hamath on record as it was 
stated in the application for substitution 
of name that Hamath died 3 months ago. 
The Court passed an order ou 2l8t July 
1923 that the name of Debinath be 
brought on record in place of Hamath 
and appointed Ganpatlal guardian a-d litem 
of the minor Debinath. The preliminary 
decree was made absolute on 8th Novem- 
ber 1924. An application was mideon 
14th August 1926 on behalf of the minor 
through his mother Yeshwanti Bai that 
the name of the minor should not be sub- 
stituted in place of his deceased father 
Hamath because Hamath died on 9tih 
November 1922 and the application for 
substitution of names was not made 
within the period of limitation prescrib- 
ed for it, that is, within 93 days and 
therefore the suit had abated. This ap- 
plication was rejected on 11th December 
1926 by Subordinate Judge, Second Class, 
Raipur. An appeal was filed against the 
order mentioned above, in the Court of 
the District Judge, Raipur, who dismis- 
sed the appeal ou 17th June 1927. 

The only point which was raised in 
this Court was that the suit having 
abated on 9th February 1923, all procee- 
diogs in the suit after that date were iu- 
fructuous and were not biudiug on the 
minor. This argument is based on the 
fact that Hamath died on 9th November 
1922 and the period of limitation for 
filing an application under Art. 177, 
Lim. Act was 90 days from the 
date of the death of the deceased defen- 
dant. In the proceedings which took 
place after the filing of the application 
dated 11th April 1923 the minor was 
properly represented by a guardian who 
was related to him and who was appoin- 
ted by the Court. This point was not 
raised at that time and therefore cannot 
be raised by another guardian of the 
minor in a later stage of the same pro- 
ceedings. The order was passed on 21st 
July '1923 • that the name qE the 
minor be brought ou record in place of 
his deceased father and that order oauaob 
now be challenged by means of an applip 
oatiou whioh was filed after 3 years. 
Formerly the period of limitation foe 
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bringing the legal representativea of a 
deoeaBod defendant was six months and 
it was explicitly reduced to 90 days by 
the Amending and Bepealing Act of 
1923. In 1923 there was a conflict of 
opinion regarding the period of limitation 
prescribed under Art. 177 and this was 
set at rest by Act 11 of 1923. On the 
date the application was made the period 
of limitation under Art. 177, Lim. 
Act was considered to be 6 months and 
not 9(1 days. In any view of the case it 
cannot now be said that the application 
was barred by time when it was made 
and the suit had abated. 

The learned counsel for the respondent 
urged that O. 22, B. 4, Civil P. C. does 
not apply where a defendant dies after 
the preliminary decree was pas- 
sed and before the passing of the 
final decree. He cited in this Con- 
nexion Talaram v. Tukaram (1) and 
Perumal Pillay v. Perumal Chetty (2). 
In the latter case no application 
was made after the passing of the preli- 
minary decree, within 3 months of plain- 
tiff’s death, to add his legal representa- 
tives to the record and it was held by a 
Full 'Bench of the Madras High Court, 
that O. 22, Br. 3 and 4, Civil F. C. do 
not apply to oases of death of parties 
after the passing of a preliminary decree. 
The right of action was determined in 
the preliminary decree and in the final 
decree proceedings only the principles 
laid down and determined in the preli* 
minary decree are worked out in detail. 
In this view of the case, the question of 
limitation raised in this case does not 
arise. 

The appeal therefore fails and is dis* 
missed with costs. 

D.S./r.K. Appeal dismissed. 


(1) A. I. B. 1991 Nag. 32=17 N. L. R. Bl. 

(9) A. 1. R. 1998 Mad. 9U = 51 Mad. 701 
(F.B.). 
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Staples, A. J. C. 

Totaram Kasar — Appellant, 
v. 

Kutubuddin and others — Bespondents. 

Second Appeal No. 230-B of 1926, De- 
cided on 27th October 1928, against 
decree of Special Addl. Dist. Judge, 
Akola, D/- 13th January 1926, in Civil 
Appeal No. 35 of 1925. 

Berar Land Revenue Act, S. 79 — One co- 
owner can lue to eject tenant lo far ai hii 
share of property is concerned and can sue 
for his share of rent by making other co- 
owners parties to suit. 

One co-owner can sue bo eject a tenant as 
regards his share in the property and can sue 
for his share of the rent making the other oo- 
owners parties to the suit. As he can sue for 
ejectment as regards his share, he can give 
valid notice to quit as regards his share ; but 
he, oo-owner as such, cannot sue to ejeot a 
tenant as regards the whole of the property : 
35 CaL 331 (P. C.), Ref. , 2 N. L. R. 45. ReL 
on ; 4 N. L. R. 45 , A. I. R. 1925 Naj. 140, 
DisL [P 208 G 1. 2J 

M. R. Bobde-^tor Appellaut. 

W. R. Puranik — for Bespoudeuts. 

Judgment. — Bespondeufc 1 Khwaja 
Kutub-ud-diu, brought a suit against the 
appellant Totaram and respondent 2, 
Khwaja Hasan, for ejectment of Tota- 
ram from certain fields and for rent. The 
trial Court passed a decree for ejectment 
and for Bs. 106-1^-0 as rent. On appeal 
however the Special Additional District 
Judge, Akola, modified the decree and 
granted the plaintiff a decree for joint 
possession on a half share in the fields 
only and for half the rent, that is, 
Bs. 53-7-0. Defendant 1, Totaram. has 
again appealed to this Court claiming 
that he was not liable to ejectment even 
as regards half of the fields. It is now 
admitted that the plaintiff and defendant 
2 are certificated holders of the jagir 
village of Hingna Kazi It is also ad- 
mitted that defendant 1, Totaram, is an 
annual tenant of the three fields, Nos 8, 
52 and 57, in that village and as an 
annual tenant he ^is liable to be ejected 
upon a notice being duly served under 
8. 79, Cl. (2), Berar Land Bevenuo Act, 
It is, however, contested that the plain- 
tiff cannot eject him alone without the 
coDseut of other certificated holders and 
that a notice given by the plaintiff alone 
was not a valid notice. The matter has 
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)eea considered by the lower appellate 
Dourt and I think the view taken by that 
Donrt is correct It is quite clear from 
,he rulinga quoted that onp oE two or 
nore joint co-owners can sue for eject- 
nent of a trespasser With regard to 
ihe ejectment of a tenant there may have 
)een some difference of opinion hut it 
ieems settled law that one of two or more 
oint co-owners can sue for ejectment ol a 
trespasser provided he makes the other 
30 -owners parties to the suit. He can 
iilso sue for rent of the holding under the 
same conditions and in that case a decree 
should be passed in favour of the plaintiff 
ind the defendant co-owners, who would 
be joined as defendants if they refuse to 
DC joined as plaintiffs. This view has 
[)een taken in the previous suit between 
bhe parties as appear^ from the appellate 
ludgments filed as Exs D-8 and D-9. I 
ivould also refer to the ruling in Pramada 
Nath Roy v. Bamani Kanta Roy (i). 
[t seems clear that one or more joint co- 
)wnerd can sue for ejectment of a tenant 
IS regards his share in a holding and can 
sue for bis share of the rent, if he makes 
Dhe other co-owners parties to the suit. 
The learned advocate for the appellant 
relies upon the ruling in Bamji Patel 
Kunhi V. Syed Nur (2) whore it has been 
aid down that for avoiding a transfer 
made by an absolute occupancy tenant 
iuder the Central Province Tenancy Act 
ill the landlords or co-owners must join, 
[t seems to me, however, that there is a 
lifference between avoiding a transfer, 
vhioh is not in itself void, and which is 
k^alid unless it is avoided by a special 
irocedure and ejectment of a tenant, 
vhich is the inherent right of every land- 
ord, unless there are special conditions 
,0 the contrary. I am fortified in this 
/-iew by the ruling in Daryao Shah Oond 
7. Tiran Shah Oond (3) and I would refer 
<0 pp 47 and 48 of that ruling. Unless 
ihis view is taken it is clear, as in the 
iresent case that one co owner by collud- 
ing with a tenant can entirely defeat the 
'igbts of the other co-owners. I would 
lold, then, that one co-owner can sue to 
)jeot a tenant as regards his share in the 
)roperty and can sue for his share of the 
'ent making the other co-owners parties 
iO the suit. 

(1) [1909] 85 GbJ. 331=35 I. A. 73=12 C. W- 
N. 249 (P. G.). 

(2) [1909] 4 N, L. B. 45. 

(3) [1906] 2 N. L. B. 45. 


Similarly it would follow that if one 
co-owner can sue for ejectment as regards 
his share, he can certainly give a valid, 
notice to quit as regards his share. The 
appeal, therefore, fails and, in my opinion, 
the view taken by the' lower appellate 
Court is correct and the decree should be 
for the plaintiff's share, i. e., half share 
in the fields. As regards the cross-objec- 
tions there is little to be said. The view 
taken by the lower appellate Court is, as 
already stated, correct. The plaintiff can 
sue as regards his own share, but he can- 
not sue as regards the whole of the fields, 
as he has only a half share in the jagir. 
There is no evidence to show that the 
plaintiff is the superior holder or in any 
way the manager of the jagir. The case 
quoted, Vithal v. Waman (4) is beside 
the point, because now under S. 168^ 
Central Prov. Land Revenue Act a 1am- 
bardar is expressly recognized as the 
agent of the proprietary body and, there- 
fore, he has certain definite powers. In 
the case of this jagir there is no analogy 
between the plaintiff and a lambardar 
under the Central Provinces Land Reve- 
nue Act and, as already stated, it has not- 
been shown that the plaintiff has even 
been declared to be the superior holder or 
manager. On the contrary Ex. P-6f itselfr 
on which the plaintiff relied, shows that- 
the Deputy Commissioner had only pro- 
claimed him as jagirdar and expressly 
stated that ho had no power to proolaina 
him as the superior holder. There is no 
force in the cross-objections which are 
dismissed. The appeal and oross-objec- 
tions are both dismissed. Costs of the 
appeal will be borne by the appellant. 
Costs of the cross-objections will be borne 
by respondent 1. Costs in the Courte 
below will be borne as ordered by the 
lower appellate Court. 

P.N./r.K. Appeal dismissed. 


(4) A. I. R. 1925 Nag. 140=21 N. 1j. B. 199. 

# 
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• Jackson, A. J. G. 

Chotelal — Appellant. 

V. 

G. 7. P. By. Go. — Respondent. 

First Appeal No. 42-B of 1927, Deci- 
ded on 20th March 1929, against judg- 
ment of Addl. Dist. Judge, Khamgaon, 
d/- 29bh April 1927, in Civil Suit No. 5 
of 1925. 

(a) Tori — Negligence — Door of compart- 
ment on moving train open ii prima facie 
evidence — Railway Company must prove 
non-negligence. 

The fact that a door is open on a moving 
tram is evidence of negligence on the part of 
the company, but not conclusive proof. That 
a door was open is at any rate prima facie evi- 
dence against the company and it rests on the 
company to prove that the door was not open 
owing to negligence on the part of its ser- 
vants . 34 Bom 427, 37 Bum 375, Ref. 

[P 209 G 2] 

^ (b) Tort — Negligence — Contributory 

negligence — Test to determine liability en- 
unciated. 

In order that a plea of contributory nogli- 
gencQ may bo successful, it must bo shown 
either that there was negligence on the part 
of the plaintiU which contributed to the ac- 
cident and that the defendant could not by 
using ordinary care have avoided the accident, 
or that notwithstanding the defendant's 
negligence, the plaintiff could, by exercising 
ordinary care, have avoided the accident. 
Where, therefore, the defeiidnut is negligent 
and the plaiutifi is alleged to have been guilty 
of contributory negligence, the test to bo 
applied is whether the defendant’s nogligonco 
was tho real, direct and effective cause of the 
misfortune. When the acts of negligence al- 
leged are not contemporaneous this test in 
general results in throwing the responsibility 
on that party who last had an opportunity of 
avoiding, by tho exorcise of ordinary care or 
skill, tho eSoct of the negligence of the other, 
and who failed to do so. If negligence on the 
part of the defendant is proved and contribu- 
tory negligence by the plaintiff is at best only 
a matter of doubt, the dofondant is liable. 

[P 210 G 2, P 211 0 1] 

Where the plaiutiH was travelling in a rail- 
way compartment with his elbow outside the 
window of the carnage and it was severely 
hurt by an open door of a compartment of 
another tram which passed the train by which 
the plaintiff was travelling and tho plaiutiQ 
sued the railway company for damages : 

Jleld : that tho plaintiff was guilty of gou- 
tributory negligence as he had the last op- 
poitunity of avoiding the accident and that 
as he failed to do so he could not olaim any 
damages from the company. [P 2ll G 1] 

1929 N/27 & 28 


M, B. Bohde and Af. £. Chande — for 
Appellant. 

W. B. Mudholkar and Mm Vi Modak — 
for Respondent. 

Judgment. — The plaintiff-appellant 
Chotelal Varma is a Sub-Inspector of 
Police, who has sued the G. I. P. Ry. 
for damages amounting to Rs. 10,100 on 
account of injuries caused to him while 
he was travelling in a 2iid Class carriage 
from Jalamb to Malkapur. The lower 
Court has dismissed his suit, finding that 
there was contributory negligence on 
his part. 

Tho facts as found by tho lower 
Court are that the plaintiff was sitting 
with his elbow protruding from the 
carriage window when another train 
passed with a door swinging open, 
which struck the plaintiff’s fore 
arm and caused the injuries for which 
damages are sought. As tho lower Court 
has found that there was negligence on 
the part of the railway company, the 
company has raised the question again 
in answer to the appeal, and 1 propose 
to consider that point first. 1 have been 
referred to Bromley v G. I. P. By. Co. 
(1) for the proposition that leaving a 
railway carriage door open is negligence 
on the part of the company, but that 
docs not mean that the fact of an open 
door concludes the matter. In Dullabhji 
Sakhidas v. O. I P. By. Co, (2), it has 
has been laid down that the fact that a 
door is open on a moving train is evi- 
dence of negligence on the part of the 
company, but not conclusive proof. 
That a door was open is at any rate prima 
facie evidence against the company, and 
it rests on the company to prove that thej 
door was not open owing to negligencel 
on the part of its servants In thej 
present case the only evidence is that ofi 
the Guard, W. P. Porrin (D. W. 4), who 
says that after the train of which he 
was in charge left Biswa he exchanged 
signals on both sides with the driver 
and the brakesman and did not notice 
the door of any carriage on the offside 
open. He admits that . it was dark at 
the time, and 1 cannot regard his evi- 
dence as sufficient proof that all duo pre- 
caution was taken to see that tho door 
was properly closed before the tram left 

(1) [1900] 24 Bom. 1=1 Bom. L. R. 254. 

(2) [1910] 31 Bom. 427=5 I. 0. 676=12 Bom. 

L. R. 73. 
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Biswa, I musb hold that there was 
□egligeaco on the part of the railway 
company when the train reached Nag- 
pur. L. J., Rajput (D. W 5) the train 
examiner, found that the door which had 
caused the injury bad coma off the top 
hinge, the middle hinge was a bit loose, 
but was still holding, and the third 
hinge was firm Evidence has been 
given for the xilaintifi to show that both 
the upper hinges had given way before 
the train left Malkapur. But I am un- 
able to believe that evidence in view of 
what the train examiner has said It is 
shown by the inspection note recorded by 
the train Court and by the evidence of 
Mr. Horsfield, Divisional Transportation 
Suporintendont (D. W. 6j, that no 
greater danger arose from the fact that 
the open door was hold by two hinges 
only out of throe, and even if it be taken 
(a point by no means clear) that tiie 
hinges were damaged before the accident 
I do not think that the company is ne- 
cessarily guilty of any greater negligence. 

I now come to the question of contri- 
butory negligence on the part of the 
plaintiff. It is not now disputed that 
ho did have his elbow outside the widow 
of the carriage. According to the evi- 
dence of two doctors, Dr John and 
Colonel Tarr, who judged from the nature 
of the injuries caused, his elbow must 
have been protruding about 4 inches. 
According to Mr. Horsfield it must have 
been at least 5 inches or else no in- 
juries would have been caused. The ex- 
act distance to which the elbow pro- 
truded is, however, of little or no im- 
portance In Dullabhji Sakhidas v. 
O I. P By. Co. (2) it has been held that 
a railway company is not liable for the 
injuries caused to any part of a passenger 
which was outside tho carriage in which 
he was travelling It is pointed out on 
behalf of the plaintiff that in Jehan(jir 
Muncherji v. B. B & C. I. By. Co, (3) 
the Court found itself unable to follow 
the rigid and inflexible rule of law laid 
down in the earlier case, but I do not find 
that, in effect, any other rule was followed 
the decision being given against tho plain- 
tiff on the ground that he was guilty 
of gross carelessness, because being en- 
grossed in reading he failed to pull in 
his elbow when another^rain was pass- 
ing. I am unable to appreciate this rea- 

(3) [mar 87~~Bom.“ 575=19 I. a T85=15 
Bom. L. R. 253. 
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soning. It seams to me that the plaintiff 
in that ease would have been equally, if 
not more, negligent if he failed to pull in 
his elbow when he did realize that an- 
other train was passing, and that in effect 
he was found guilty of contributory negli- 
gonc3, merely because lie bad his elbow 
outside the window. I have been refer- 
red to Pollock’s Law of Torts, Edn. 11, 
p. 411 whore the general rule as stated 
by Baron Aldorson is quoted : 

“Nogligonco IS the omission to do soms- 
fching which a roisnnablo man, gmdod upon 
tho53 considonitiuns which ordinarily regulate 
the coudneb of human affairs, would do, or 
doing soraethiiig which a prudonb or roison- 
ablc man would not do”. 

It is urged that in tho presout case the 
plaintiff was occupying a position such 
as is ordinarily oocupioi by passengers 
in Indian Railway trains , he was doing 
a common everyday act performed by 
many persons in safety and not 

negligent This point of view has been 
considered in Didlabhjt Sakhidas v. 
G. I P By. Co (2) and rejected for rea- 
sons which seom to me sound Apart 
from the fact that there was a notice 
warning all passengers not to lean out of 
the windows (and as has been said in 
Dullabhji Sakhidas v. (?. I P. By. 
Go (2), no distinction can be fairly 
drawn to the company's disadvantage 
between leaning out and putting arms 
or heads out) there is an obvious duty on 
railway passengers to avoid running risk 
by protruding any part of their persons 
from the windows. 

It is urged, however, that although 
the plaintiff may have been negligent, 
that fact alone does not disentitle him 
from recovering damages In this con- 
nexion roference has been made to Hals- 
bury’s Liws of England, Vol. 21, p. 446. 
It is there said in para 759 : 

"In order that a pica ol contributory negli- 
gence may be Buccc&.sful, it musb be shown 
either that there was negligence on the part 
uE tho plaintiff which contributed to the ac- 
cident and that the defendant could not by 
using ordinary care have avoided the accidont, 
or that notwithstaiidiiig th<^ defendant’s nogli- 
gonce, the plaintiff could, by exercising ordi- 
nary care, have avoided tho accident. Where, 
thorofore, the defendant is negligent and the 
plaintiff IS allngel to h.ivc been guilty of con- 
tributory negligence, the teat to be applied is 
whether tho defendant’s ii^gligenoo was the 
real direct and effective cause of tho misfor- 
tune. When tho acts of negligenoe alleged are 
not oontomporaneous this tost in gonsral re- 
sults in throwing tho rosponsibiliby on that 
party who last had an opportunity of avoiding 
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the axaroiaa of ordinary care or skill, the 
«fiaot of the nagligeace of tha other, and who 
failed to do so. If nagligeace on the part of 
the defendant is proved and contributory neg- 
ligence by tha plaintiff is at best only a matter 
of doubt, tha defendant is liable." 

Here it is said that the plaiatitf's con- 
tributory negligence is only a matter of 
doubt but there I cannot agree, because the 
accident could never have happened if his 
elbow had not been outside the carriage 
window That was the direct cause of 
the accident and applying the test stated 
in the above quotation for cases in which 
the acts of negligence are not contompor- 
aneous, it is clear that it was the plain- 
tilf who had the last opportunity of 
lavoiding the accident and that he failed 
|to do so. I agree with the lower Court's 
finding that the plaintill has been guilty 
of contributory negligence und that his 
suit was rightly dismissed. 

K N /r.k. Appeal dismissed. 
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Macnair, Offg. J. G. and Staples, 
A. J. C. 

Yamuna Dai — Defendant — Appellant. 

V 

Jamuna Bai — Plaintiff — Respondent. 

First Appeal No 117 of 1926, Decided 
on ISth April 1929, against decree of 
Addl. Dist Judge, Nagpur, D/- 7th 
August 1928, in Civil Suit No. 12 of 1923. 

^ (a) H indu Law — Adoption^Only one 
wife can receive child in adoption whether 
it is made during lifetime or after death of 
husband. 

Whether the adoption is made during the 
lifotimj of the husband or after the death, 
only one wife can receive a child in adoption 
so as to step into the pusitiou of being its 
adoptive mother. 37 Mad. 199 (P.C.), Rel. on. 

[P 212 0 1] 

(b) Precedents — Subordinate Courts — Even 
principles laid down though not necessary 
by Privy Council are binding on Courts in 
India. 

It IS not open to the Courts in India to 
-question any principle enunciated by the Privy 
Oouncil even if it was unnecessary, for the 
decision of the suit before their Lordsbip<< to 
lay down those principles. A. I R, 1925 P C. 
272, Rfl on [P 212 O 2] 

(c) Hindu Law^Succeision to adopted ion. 

The adoptive mother inherits the property 

from the adopted son in preference to her co- 
widow: 23 Mad. 1 (P.C.), Foil. [P 212 0 2] 

D. W. Kathalay — for Appellant 

W. H. Dhabe and K. A. Potey — for 
Respondent. 

Judgment — The defendant-appellant 
Yamuna Bai, as is admitted by the 
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plaintiff-respondent in her deposition as 
P W. 17, was the senior wife of Maruti. 
The respondent, Jamuna Bai, was the 
junior wife. It will be convenient to 
refer to the wives as Y and J. Maruti 
adopted a sod, Ramchandra, on lObh 
August 1916. Maruti, as tha plaint 
states, died in 1921 and at his death 
Ramchandra became the sole owner of 
the property. Ramchandra died in 1923. 
The plaintill’s case is that she and the 
appellant were both mothers of Ram- 
chandra and therefore succeeded to the 
estate. The suit is for partition of the 
estate. It is admitted that the respon- 
dent took part in the ceremony of adop- 
tion. The finding of the trial Court 
with which we are oancornod is contai- 
ned in para 16 of the judgment: 

'*The evidence on the record shows that the 
plainbin as well as defendant 1 took part lu 
the ceremony of adoption. Both of them are 
thus the adoptivo mothers of Bamchandra 
Sao. The plaintiD is not a btepmother and 
she IS entitled to a share." 

lb is necessary to refer to the plead- 
ings and evidence in order to make clear 
the meaning of this finding. The defen- 
dant stated that the plaintiff who is the 
junior wife was excluded from the cere- 
mony of adoption. The plaintill rejoined 
that she took full part in that ceremony. 
The learned Judge has accepted the story 
told by the plaintiff’s witnesses, they 
state that both wives wore present but 
do not appear to state that they took an 
active part in the ceremony. Balirarn 
(P.W. 1) states that Marutisao’s two 
wives wore sitting in his left side and 
Y was next Marubisao when the boy was 
placed on bis lap. The deed of adop- 
tion prepared at the time (Ex. D. 1) 
states that Ramchandra's guardian was 
his adoptive mother Y. The Judge states 
that thfs fact does not indicate deliberate 
exclusion of the plaintiff and later on 
says that no reason is shown why Maruti 
Sao should have exoludod the plaintiff. 
The finding, then, really is that while 
the defendant is admitted to have take 
part in the ceremonv of adoption the 
plaintiff was nob excluded from that 
ceremony. 

The appellant’s counsel considers that 
on the finding of fact the suit should have 
been dismissed and for this reason has not 
attacked the finding of fact. He relies 
on the very definite views expressed by 
their Lordships of the Privy Council in 
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Venkata Narasimha v. Parthasarathy 
(l) at p. 220. Their Lordships state: 

"Before examining the validity of theae 
contentions it will be well (io clear up one or 
two points upon which their Lordships are of 
opinion that no reasonable doubt can exist. 
In the first place, there could be no power of 
adoption by either or both of the widows in 
the present case excepting such as might be 
(derived from the powers given by the will. 
In this part of India, at all events, a widow 
has no power to adopt a son to a doaeaaed 
husband excepting by express authority given 
by him in his lifetime or by will. In the next 
place, only one wife can receive the ohild in 
adoption so as to stop into the position of 
being its adoptive mother. This is evident 
from the cases which establish that the recei- 
ving mother acquires in the eye of the law the 
same position as a natural mother to such an 
extent that her parents become legally the 
maternal grandparents of the child. To hold 
that a child could bear such a relationship to 
more than one mother would be entirely con- 
trary to settled law and would produce mox- 
tricablo confusion in the law of inheritance.” 

Their Lordships clearly state that ia 
their opinion no reasonable doubt exists 
regarding this proposition: 

“Only one wife can receive a child in adop- 
tion BO as to step into the position of being its 
adoptive mother.” 

For the respondent it is urged that the 
opinion of their Lordships of the Privy 
Council was intended to apply only to 
the case of an adoption made by a widow 
after the death of her husband. The 
reason given by their Lordships con- 
clusively shows that this is not the case. 
Whether the adoption is made during 
the lifetime of the husband or after the 
death to hold that more than one wife 
could receive a child in adoption would 
have an efiect, which, their Lordships 
state, would be entirely contrary to 
settled law and would produce inextri- 
cable confusion in the law of inheri- 
tance. It is urged by the respondent's 
counsel that this is an obiter dictum 
which we are not bound to follow. Their 
Lordships considered it necessary to 
decide the point with which we are 
concerned in order to deal satisfactorily 
with the question whether a joint power 
of adoption given by a will to two wives 
was exercisable by the surviving widow 
alone after the death of the other. The 
point with which we are concerned must 
have been argued before their Lordships. 
We do not consider then that the find- 
ing of their Lordships can be termed an 
obiter dictum. 
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Again, their Lordships clearly laid, 
down principles and it is nob open to us 
to question any principle enunciated by * 
the Board even if it was unnecessary for 
the decision of the suit before their 
Lordships to lay down those principles. 
It is sufficient to cite Mata Prasad v. 
Nageshar Sahai (2) at p. 900 (o/47 All.) 
where it ia stated: 

“Thoir Lordships think it desirable to point 
out that it is not open to the Courts in India 
to question any principle enunciated by this- 
Board, although they have a right of examin- 
ing tho facta of any case boForo them to seo 
whether and how far tho principle on which 
stress IB laid applies to the facts of tho parti- 
cular case.” 

We need nob refer to cases cited by th© 
appellant in which Judges have remarked 
that mere obiter dicta of the Privy 
Council were not binding on them as 
authority. It is next urged that th& 
defence did not contain an argument that 
only one wife could step into the position 
of an adoptive mother of a child : had this 
argument been raised it might have been 
possible for the plaintiff to allege and 
prove a custom peculiar to the caste of 
Karars. But the plaintiff’s case is sim- 
ply that both wives were present at the 
adoption ceremony and consequently both 
were the adoptive mothers of Rim- 
chandra Sao. Under the Hindu Law the 
presence of both widows has not this 
consequence. It was for the plaintiff to 
allege the existence of a custom among 
Karars by virtue of which this consequ- 
ence followed. 

We are bound to hold that only one 
wife could have received Rimohandra in 
adoption so as to step into the position of 
being his adoptive mother. It was admit- 
ted that the senior widow Y did beoomo 
the adoptive mother of Bamchandra, 
There has been no formal application 
before us to amend the plaint by stating 
that as two wives could nob become adop- 
tive mothers, Y did not and J did be- 
come the adoptive mother. Full evidence 
regarding the facts of the adoption have 
been given and the evidence furnishes no 
support to such a proposition. The 
plaintiff-respondent, then, was not a 
second adoptive mother of Bamchandra. 
When Bamchandra died the defendant 
inherited the property from Bamchandra 
in preference to her co-widow. A?inapurni 


Yamuna Bai vI Jamuna Bai 


ll) 11914] 37 Mad. 199=23 I. 0. 166=41 I. A. (3) A. I. R. 1925 P. C. 272=47 All. 083=-2a 
61 (P.O.). O. 0. 352=52 I. A. 398 (P.C.). 
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Naohiar v. Forbea (3). The appeal 
therefore succeeds. The suib for parti- 
tion is dismissed. The plaintifif-respou- 
xlent will bear costs ia both Courts. 

P N./r.K. Appeal allowed. 

~~ (3) [1900J 23 Mad. 1^26 I. A. 5i46=J M.L.J. 

209=7 Sar. 591 (P.C.). 
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SUBHEDAR, A. J. 0. 

Waman Balkrishna — Defendant — Ap“ 
plicant. 

V. 

Municipal Committee^ Murtizapiir — 
Plaintiff — Non-Applicinb 
Civil Ravn. No. 239- B of L923, Decided 
on 22nd April 1929, a.giinsfc lulgnaent of 
Sm. C. C. -Judge, Akola, D/- 31&t July 
1928, in Sm. G Suit No 5711 of 1927. 

(a) C. P. Municipal Act, S. 25 (1) — Bur- 
den of obtaining aanztion for payment of 
allowance is on Municipal Committee and 
unless it is refused, party receiving allow- 
ance, receives it legally. 

In (ihu M Maaicipal GommittaQ, A waa ori- 
ginally omployad aa a Sanitary Inspector. 
Three years later he was appointed Secretary 
on a monthly consolidated pay of Bs. 75. 
Later on ha applied to bha Oominitbea to give 
him some allowance for doing the work of 
supervision of sanitation and the Chairman of 
the Public Health Committee proposed that A 
should get Rs. 12 as monthly allowanoe for 
doing additional work from the date on which 
ha became Secretary. This proposal was ulti- 
mately confirmed by the Municipal Committoa 
and A was accordingly paid this allowance 
with retrospective efiaot. The payment of this 
allowance was, howovei, objected to by the 
auditor on the ground that it required sanc- 
tion of the Local Government under the pro- 
viso to S. 25. The Committee applied for sane- 
tioa but the Commissioner returned the appli- 
cation wiihout forwarding it Co the Looal Go- 
yernment. The Oomuiittee thereupon sued A 
for the recovery of the amount of allowance 
paid bo him. 

Ueld . that assuming that sanction of Local 
'Goveramanb was necessary the burden of ob- 
taining it was on the Committee and that un- 
less the Local Government was approached 
and it refused to accord its sanotion, the pay- 
ment already made to .4 could not be said to 
have been illegally roceivad by him so as to 
«;iva the Committoa a right to recover the 
amount from him. rP214G2J 

(b) C. P. Municipal Act. S. 176 (2) (iii)— 
Rules under S. 176 do not authorize Com- 
missioner to withhold application to Local 
Government for sanction of allowance — Re- 
fusing to forward such application by Com- 
missioner is ultra vires, 

Rula 1 of bha rules under 9. t7G (2) (iil) not 
only does not delegate to the Commissioner 
the power of tha Looal Government of aooord- 
1 ng sanotion in a caso covered by tha proviso 


to 9. 25, Munioipalitiea Act, but does nob even 
authorise the Commissioner to withhold for- 
warding such a proposal and tha aotion of tha 
Gommissioner in refusing to forward to the 
Local Government tha representation of the 
Municipal Committee for sanction of the 
amount ia ultra vires, [P 214 0 2 ; P 215 G 1] 

Cr. R. Deo— for Applieant. 

P. E. Salve — for Non-Applicant. 

Order . — The facts of the case out of 
which this application for revision arises 
are indisputably these : The defendant- 
applicinb was originally employed by the 
plaintiff non-applicant (the Municipal 
Committee of Murtizapur) as a Sanitary 
Inspector on Rg. 60 plus Rs. 7-8-0 as 
cycle allowance per month About three 
years later on 6bli July 1924 the appli- 
cant was appointed the Secretary of the 
Committee in addition on a consolidated 
monthly pay of R 3 . 75, but on 8th De- 
cember 1924 the applicant submitted an 
application to the plaintiff Committee to 
give him some allowance fer ‘‘doing the 
work of supervision of sanitation ” On 
the same day the Chairman Public 
Health Sub-Committee proposed that 

"tha Secretary should get an allowance of 
Ba. 12 per mensem with effect from 6th July 
1924 for bha additional work of supervision and 
sanitation,” 

and on the next day the Public Health 
Sub-Committee conhrmod the aforesaid 
proposal of its Chairman. At the ordi- 
nary general meeting of the plaintiff 
Committee held on iOth December 1924, 
the aforesaid resolution for the grant of 
the extra allowance was unanimously ap- 
proved and confirmod, and accordingly 
the applicant was paid this allowance 
every month with effect from 6th July 
1924 up to 20bh February 1926 amount- 
ing ill all to Rs. 238-1-0. The payment 
of this allowance having been objected to 
by the auditor, ou the ground that the 
sanction of the Local Government was nob 
obtained for it as required by the proviso 
to S. 25 ( 1 ), Central Provinces Muuioi- 
palilies Act 1922, the Deputy Commis- 
sioner, Akola, asked the plaintiff Com- 
mittee to apply for the necessary sanc- 
tion. Accordingly the plaintiff Com- 
mittee applied for sanction of the Local 
Government and forwarded the applica- 
tion as required by the rules through the 
Deputy Gommissioner ; who in bis turn, 
after gathering some more information on 
the point, forwarded it to tha Commis- 
sioner, Borar Division. The latter officer, 
however, refused to forward it to the 
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Looal Governmenfi and sent it back on 
16th September 1926 to the plaintiff Oom- 
mittee through the Deputy Commis- 
sioner, Akola. The plaintiff Committee 
thereupon resolved to recover the amount 
of the allowance paid to the applicant 
and after serving a notice upon him to 
refund the amount filed the suit in the 
Small Cause Court, Akola, for recovery of 
the same. 

The applicant defendant admitted the 
receipt of the money but pleaded (l) that 
the grant of the allowance in question 
did not require the sanction of the Looal 
Government ; and (2) that even if the 
sanction was required, the plaintiff Com- 
mittee having failed to obtain the refusal 
of the Looal Government for the same, 
their suit was premature. 

A fair idea of the further pleadings of 
the parties would be gathered from the 
following points that were fixed for trial 
by the Court ; 

1. Did the allowance in question require 
the sanction of the Local Government ? 

2. Qould plaintifl obtain the sanction 
directly from the Local Government as plea- 
ded by defendant ? 

3. Is the suit premature ? 

4. Is plaintiff estopped from reducing the 
income 7 

5. _ Has the plaintiff gob no cause of action 
and is the suit not maintainable ? 

6. To what relief is plaintiff entitled 

The lower Court held all the points in 
favour of the plaintiff Committee and de- 
creed the claim with costs. The defen- 
dant has, therefore, come up to this Court 
in revision. Out of the five grounds the 
first three only were pressed in argu- 
ments. These are : 

*'l. That the learned Judge of the Small 
OauBo Court erred m holding that the allow- 
ancQ granted to the applicant required the 
sanction of the Local Government under S. 25 
(1), Municipalities Act. 

2. That inasmuch as the Local Govern- 
ment has not disapproved of the grant of al- 
lowance to the applicant, the learned Judge of 
the Small Cause Court should have held that 
the suit, being premature, was not maintain- 
able. 

3. That the learned Judge of the Small 
Cause Court should have held that the non- 
applicant should have insisted on the for- 
warding by the Commissioner of the resolution 
of the non-applicant to the Looal Government 
for its sanction and should have in that con- 
nexion supplied the neoessary information in 
support thereof and a failure to do so disenti- 
tled the non-applicant to maintain the suit." 

It is not necessary for the disposal of 
the case that a decision on the first 
ground should be given. I will assume 
that the sanction of the Looal Govern- 


ment was necessary under the proviso to^ 
S. 26 (1), Municipalities Act, for the 
grant of the extra allowanee in question. 
It is admitted by the learned pleader 
for the non-applicant Comoiittee that 
the burden of obtaining the necessary 
sanction was on the Committee, after it 
had resolved to grant the'allowance. It is 
equally clear that the Looal Government 
could be approached to accord the requisite 
sanction with retrospective effect for 
otherwise the Deputy Commissioner 
would not have asked the Committee and ^ 
the latter would not have applied for it. 
It, therefore, follows that unless the 
Local Government was approached and 
refused to accord its sanction in the 
matter, the* payment already made to 
the defendant could not be said to have 
been illegally received by him from the 
Committee so as to give them a right 
to recover the amount from him. 

It was contended for the plaintiff 
Committee that the Commissioner’e 
refusal to forward their application for 
sanction to the Local Government was 
in fact a refusal by the Government 
itself, and reliance was placed in sup- 
port of this contention on B 1 of the rules 
under S. 176 (2) (iii). Municipal Act, and 
to be found printed at p. 288, Berar 
Municipal Manual (1928 Edition) : 

1. All corrcspondenco betwc>en Munici- 
pal Committees and the Local Govornmont 
and all representations to the Local Govern- 
ment shall pass through the Deputy Gomis- 
eionor of the District and the Commissioner of 
the Division. The Deputy Commissioner shall 
forthwith forward the correspondence and 
the representations to the Local Government 
with such remarks as he may think fit to 
make. 

The Deputy Commissioner may detain any 
correspondence or representation till he geta 
from the Committee such information as in. 
his opinion may be considered useful or 
necoBsary by tho Local Government for the 
proper disposal of the correspondenoe or re- 
presentation. " 

It will, however, be clear that the 
aforesaid rule not only does not delegate 
to the Commissioner the power of the 
Local Government of according sanction 
in a case covered by the proviso to 
S 25 (l). Municipalities Act, hut does 
not even authorize the Commissioner to 
withhold forwarding such a proposal of 
the Municipal Committee to the Local' 
Government. As I read the rule it 
merely directs that all correspondenoe 
and representations to the Looal Gov- 
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ernment from a Municipal%Gommittee 
shall be forwarded through the Deputy 
Commissioner of the Division. The se- 
cond part of the aforesaid rule makes 
the matter clearer still by stating under 
what ciroumstances the Deputy Commis- 
sioner may detain the correspondence 
for the time being until the necessary 
information asked for is supplied. I, 
therefore, hold that the Commissioner, 
li^rar Division, acted ultra vires in re- 
fusing to forward to the Local Govern- 
ment the representation of the plaintitf 
Committee for sanction of the amount in 
question. It was the clear duty of the 
plaintiff Committee under the circum- 
stances to have pressed upon the Com- 
missioner the necessity of forwarding 
their representation to the Local Gov- 
ernment and having failed to do so they 
cannot be heard to say that sanction of 
the Local Government was refused in 
the matter so as to give them a cause of 
action for the recovery of the amount in 
question from the applicant on the ground 
that the same was illegally received by 
him. 

The present case appears to me to be 
analogous to the one in which the con- 
tract is not illegal ab initio but is likely 
to become void on account of the hap- 
pening of a contingency and until that 
contingency happens the contract can- 
not bo avoided. I, therefore, hold that 
until the Local Government has had an 
opportunity of refusing to accord sanc- 
tion to the payment already made to the 
applicant, the plaintiff Committee has 
got no right to recover back the amount 
which they had by their own resolution 
agreed to and did pxy to the defendant 
Their present suit is under the circum- 
stances premature and ought to have 
been dismissed. 

I allow the application for revision 
and setting aside the decree of the lower 
Court dismiss the plaintiff’s suit on the 
ground that it is premature. As I consider 
that the plaintiff Committee were driven 
to file the suit on account of their being 
misled by the Commissioner's order in 
refusing to forward their representation 
to the Local Government, I order that 
the costs of this litigation here and in 
the lower Court be borne by the parties 
as incurred. 

E.N./r.K. Revision allowed. 
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Kinkhede, a. J. 0. 
Muhammad Usuf Khan — Accused — 
Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 310 of 1928, De- 
cided on 29th October 1928, against 
judgment of Sess. Judge, Cbhindwara, 
D/- 4th July 1928, in Criminal Appeal 
No. 29 of 1928. 

(a) Evidence Act, Sf. 133 and 114 111. (b)^ 
All accomplice! though not on eame foot- 
ing conviction principally upon evidence 
of accomplice! in abience of corroboration 
in material particular! by independent evi- 
dence ii uniafe. 

Ifc IB generally unsafe to convict a person on 
the evidence of acoomplicos uulesB corrobor- 
ated in material particulars. In considering 
whether this maxim applies to a particular 
case it must be remembered that all persons 
coming technically within the category of ac- 
complices cannot be treated on precisely the 
Same footing. [P 217 G 2] 

Accomplice evidence is untrustworthy for 
three reasons . (i). He is likely to swear fal- 
sely to shift the guilt from him , (ii). He 
being a participator in crime is likely to dis- 
regard the sanction of an oath, and (in). He 
gives evidence under promise of or in expecta- 
tion of a pardon. Therefore if the principal 
evidence is of accomplices, it is tainted evi- 
dence and hence there is need for corrobora- 
tion . 26 Bovi. 193, 11 Dom^ 115, Foil. 

[P 217 C 2] 

(b) Evidence Act, S. 133^Accomplice in 
case under S. 161, Penal Code — Person who 
has subscribed to, collected or paid the 
money over to the accused as alio person 
who advances loan with the knowledge that 
it is to be paid as bribe to the accused is 
accomplice — Penal Code S. 161. 

A person who offers a bribe to a public officer 
is an accomplice. Persons who actually pay 
the bribes or co op irate in such payments or 
are lustrumontal in the iiogotiatioiis for the 
purposi are also accomplices of the person 
bribed, and a person who with knowledge that 
the bribe has bo be paid advances money is 
clearly an abettor and as such an accomplice . 
14 Bom. 331; 23 Bum. 193 and 27 Gal. 144, 
Bel. on. [P 217 G Ij 

(c) Evidence Act, S, 133 — Duty of prosecu- 
tion to show that evidence is of accomplices 
and is corroborated — Defence can take ad- 
vantage of omission. 

It IS mainly tin duty of the prosecution to 
bring the accomplice character of the evidence 
to the notice of the Court and then invito it to 
believe it by reference to the corroborative evi- 
dence on record An accused is under no legal 
obligation to do so. Ho can keep quiet and 
take advantage of the llaw in the evidence 
brought by the prosecution against him, or m 
short, of the weakness of the prosooution case. 

[P 218 G 1] 

(d) Evidence Act, S. 133— Withdrawal of 
prosecution against accomplice does not 
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niAke him independent witneii ei he still 
remeini accomplice — Corroboration of one 
accomplice by another is not independent. 

The withdrawal of proseoution against an 
accomplice relegates him from the position of 
H. co-acousod to his original position of an ac- 
complice who had for all practical purposes 
earned complete immunity for his participa- 
tion in the crime, Hia evidence under such 
circumstances could not be a piece of indepen- 
dent evidence. To regard the testimony of one 
accomplice as corroborated by the testimony 
of another accomplice is to hold that there is 
corroboration where under law or fact there is 
none at all. [P 218 C 2, P 219 C 1] 

A. F. Wazalwa ? — for Applicant. 

G P Dick — for the Grown. 

Order . — This revision arises out of a 
criminal prosecution started against the 
applicant for an offence punishable under 
S. 161, I. P. C. The applicant is a 
Forester posted in Kedarpur getting 
Rs. 27-12-0 as his monthly pay. On the 
Hoi May. which fell on 18 th March 1927, 
he got information that a shooting party 
was coming for shooting into the Govern- 
ment forest in his charge Out of the 
party he could arrest only four persons 
and the rest escaped. A gun possessed by 
Charru without license was also seized. 
After the parsons, namely, Charru (P. W.’ 
15). Bhonga (P. W 18). Adku (P. 
W. 26), Harisingh (P W. 30) and 
one Gocha, who escaped, were ar- 
rested, one Bhangi (P. W. 36) came 
and offered to stand surety for them at 
the Forest Naka at Bdkhari where they 
were taken in the meantime After his 
suretyship was accepted and they wore 
released, it is said that the applicant 
throw out a hint for a bribe, if the per- 
sons arrested desired him to hush up the 
case of a forest offence A deputation of 
three persons, Amka {P W. 4), Gopal- 
singh (P W. 16) and the surety 
Bhangi (P. W. 36) came for negotiat- 
ing and settling the bribe to be paid to 
him, but, as his demand which was for 
Rs 1,500 was considered to bo exorbi- 
tant, nothing could be settled by them. 

Thereafter, later, on the following day 
(l9th March 1927) a second batch con- 
sisting of Charru, Janglih Harisingh, and 
Bhangi came and prevailed upon the ac- 
cused to agree to a bribe of Rs 900 only. 
Then a sum of Rs. 730 was collected for 
the bribe and Rs. 710 out of it were paid 
to the accused on 20th March 1927, and 
the gun belonging to Charru was returned 
to the surety Bhangi with instructions 
to hand it back to Charru on payment by 


him of the J^alanoe of Rs. 190 on appli* 
cant’s account (o Bhangi (P. W. 36). 
Ex. 2 is the official report of the fores): 
offence signed by the applicant. It bears 
date 18th-28th March 1927 ; whereas 
Ex. P-8 is hia tour diary narrating in- 
cidents from 16th March 1927, to 23rd 
March 1927, Ex P-8 bears applicant’s 
signature under dated 25th March 1927. 
It reached Mr. Gleophas (P. W. 1) on 
27th March 1927, as his endorsement 
under entry of 18th March 1927, in the 
diary shows. It appears that the report 
(Ex. P-2) had not been received by 
Mr. Cleophas till 27th March 1927, and 
this necessitated the calling up of an ex- 
planation from the applicant who ex- 
plained under date 29th March 1927, that 
his bundle was at Piparia and he himself 
was laid up with fever for three days at 
Kedarpnr but had already made a report 
on plain paper, as his endorsement on 
Ex. P-2 shows. 

Exhibit P-3 is the rexiort on plain 
paper referred to above It reached 
Mr. Cleophas (P. W. l) on 29th March 
1927 It is thus clear that though 
the forest offence was committed on IRth 
March 1927, no intimation about it, in 
the shape either of an entry in the ap- 
plicant’s tour diary (Ex. P-8) or of an 
official report (Ex. P'2), or an informal 
report by him on plain paper Ex. P-3, 
dated 19th March 1927, reached P 
W. 1 till 27th March 1927, and 29th 
March 1927, respectively. After enquiry 
and trial the applicant was convicted and 
three concurrent sentences of eighteen 
months each, for three offences, with a 
fine of Rs. 200 were passed by the trying 
Magistrate, but the Sessions Judge con- 
victed him for one offence and maintained 
only one sentence of eighteen months and 
fine of Rs. 200. 

The applicant ohallenges the correct- 
ness of the conviction on various grounds. 
Several of them deal with the question 
of the right appreciation of the evidence 
on record and the probabilities of the 
case, and stress is laid on the non-pro- 
duction of some material evidence. An 
attempt was made to argue that some 
exceptional circumstances were brought 
out in the evidence which showed that 
the conclusions of the trying Magistrate 
as also of the Sessions Judge wore per- 
verse and that the evidence did not jus- 
tify them. One serious objection raised 
against the legality of the conviction is 



Md. Usuf Ehan V. EufeBOB (Einkhede, A. J. C.) Nagpur 917 


1929 

that: ifc is based oa evideaoe of parsoas 
who are mere aocomplioes. Balianca is 
placed OQ the deoisioa ia Qiieen-Empres$ 
v.Maganlal (1), Queen- Empress v. Ghagan 
Dayaram (2), King -Emperor v. Malhar 
{3) and In re, Vyasa Bao (4) in support 
of the objection. The learned Standing 
Counsel for the Crown brings a ease in 
Emperor v. Shrinivas (5) to my notice 
and asks me to hold on its authority that 
•|)he witnesses were not accomplices, and 
even if they were so, he contends that 
they were reliable and relied upon, and 
that the finding as to the applicant’s 
^milt WAS justifiable on other indepen- 
dent corroborative facts held proved in 
the case. 

It 13 admitted on all hands that the 
conviction does “principally” rest on the 
evidence of p3r30!i9 who have either sub- 
ecribjd to the bribe or eollected the 
money or paid it over to the accused. 
There is the evidenco of persons who ad- 
vanced loans in order that the money so 
lent miy he paid to the applicant as a 
bribe. I have not the least doubt that 
the evidence of all these persons is evi- 
dence of accomplices. A person who 
loffers a bribe to a public ortdeer is an ac- 
complice ; Queen-Empress v. Ghagan 
\Dayaram (2) and Ktng-Emperor v. 
^Malhar (3). Persons who actually pay 
bribes or co-operate in such payments or 
are instrumental in the negotiations for 
ithe purpose, are also accomplices of the 
.person bribed. This is clearly laid down 
in Queen-Kmpre^s v. Maganlal (l) and 
m Queen-Empress v Deodar Singh (6). 
A person who with knowledge that the 
bribe has to ha paid advancss money, is 
clearly an abettor and as such an accom- 
plice. I am not prepared to agree with 
the Standing Counsel that they cannot 
be treated as accomplices. [ need not 
discuss the statute law or the case law 
on this point at any length as the matter 
is very clearly discussed in a long series 
of cases. 

I may, however, say that I agree with 
the observations of Fulton and Crowe, 
JJ , \n King -Emperor V. Malhar (3) to 
the following effect: 


(1) [1890] 14 Bom. 1L5. 

(2) [1830] 14 Bora. 831. 

(3) [1902] 26 Bom. 193-3 Bom. L. R. 694. 

(1) [1911] 21 M. L. J. 283=9 I. C. 897= 

(1911) 1 M. W. N. 327. 

(5) [1905] 7 Bom. L. R. 969. 

(6) [1900] 27 Cal. 144. 


It is generally unsafe to convict a per- 
son on the evidence of acoomplioes unless 
corroborated in material particulars. In 
considering whether this maxim does or 
does not apply to a particular case it 
must be remembered that all persons 
coming technically within the category 
of accomplices cannot 'be treated as on 
precisely the same footing; the nature of 
the offence and the circumstances in 
which the accomplices make their state- 
ments must always be considered. No 
general rule on the subject can be laid 
down. The legislature has not done so; 
and the Courts, whose function it is to 
interpret the law, cannot do so. The de- 
cisions, however, show the principles on 
which Juc]g03 have acted in particular 
cases and it is the duty of their succcs- 
SDTd to CO 131 lor those principles -and de- 
termine to what extent they are appli- 
cable to the circain^bances of other cases. 

What those principles are are set forth 
in Quern Empress v. Maganlal (i), by 
Scott, J., at p. 119: 

“Aocomplice evidenoo ia hold untrust- 
woTlihy for threo roisona : (1) bocauao an ac- 
oomplico is likely tc swear falsoly m order bo 
shift tha guilt from himself; (2) because an 
accomplice, as a participator in crime, and 
oonsoquontly an immoral person, is likely to 
disregard the sanction of an oath; and (3) 
because ho gives his evidence under promise 
of a pardon, or in the expectation of an im- 
plied pardon, if ho disoloses all he Icnows 
against those with whom he acted crimi- 
nally; and this hope would load him to favour 
the prosecution. ” 

If then, the principal cvidonco is of 
accomplices, it is tainted evidence and 
hence there is need for corroboration. * 

In MaganlaVs case (l) the main error 
relied on was that the Judge did not ap- 
parently in weighing ^bhe evidence bear 
in mind the fact that all the evidence 
came from accomplice witnesses. In 
cases where a Judge combines the func- 
tions of a Judge and jury, ho is bound 
under law to sorutiuizo the accomplice’s 
evidence with the same degree of care and 
caution which is required of him in a 
trial by jury and just as he is bound to 
give a warning to the jury, ho must warn 
himself that it is evidence in the absonco 
of substantial corroboration by indepen- 
dent evidence. What I have, therefore, 
to see is whether the the trying Magis- 
trate, or the Judge who hoard the appeal 
in this ease 

"weighad tho evidaiioa with a full knowledgo 
And raoognifeioQ of ita acoomplioa ohariiotor 
and tho nacaasity foe oorroborabiou," 
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or they wholly overlooked its aoaomp- 
lice character and whether, in the latter 
event, this is a fit case for interference. 
If, however, this Court on a scrutiny of 
the evidence, is itself satisfied that there 
is corroboration, there is an end of the 
case. 

But it is argued by the Standing Counsel 
for the Crown that the question of wit- 
nesses being accomplices was never sug- 
gested in the course of the trial before the 
Magistrate or in appeal before the Ses- 
sions Judge, and that, though neither of 
then uses the word "corroboration" in 
his judgment, each of them must be 
deemed to be cognizant of the law that 
the giver and taker of the bribe are both 
accomplices; and if they still believed 
the evidence of the giver and his sup- 
porters, the conviction should not be in- 
terfered with in revision In my opi- 
nion, much depends upon the proper pre- 
sentation of a case. It is, therefore, 
mainly the duty of the prosecution to 
bring the accomplice character of the 
evidence to the notice of the Court and 
then invite it to believe it by reference to 
the corroborative evidence on record. An 
accused is under no legal obligation to do 
so. He can keep quiet and take advan- 
tage of the flaw in the evidence brought 
by the prosecution against him, or in 
short of the weakness of the prosecution 
case. Apart from this it was of course 
the duty of the Magistrate as also of the 
Sessions Judge to have noticed the defect 
in the evidence being of accomplice 
character and looked for corroboration as 
regards material particulars The statute 
is clear and the responsibility of deciding 
the case according to the statute ought 
to rest on them. If the Magistrate and 
the Judges make it an invariable practice 
with them to look up the relevant sec- 
tions of the statute every time a case 
comes up before them for decision, and 
not rely merely on their memory or on 
vague impressions, they would save 
themselves from much of the interference 
by this Court on the revisional side. 
Much depends upon the perspective from 
which a Court approaches the case and 
appreciates the evidence. If it is rightly 
formulated and the real points properly 
grasped by the Magistrate or the Judge, 
ordinarily, there is very little chance of 
the decision going wrong. 

The District Magistrate in showing 
cause against the rule issued by this 
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Court has forwarded the explanation of 
the trying Magistrate. A perusal thereof 
shows that the Magistrate regards 
"the coDviebion as oorreot, though baaed piin-' 
Gipally on the evidence of those who had 
contributed towards the bribe-giving found." 

His reasons are; 

"Those concerned may- bo accomplices in a 
way but in oases under S. 161, 1. P. 0., there 
IS no High Court ruling in existenoe instruct- 
ing magistracy to distrust such a set of wit- 
nesses simply for their peculiar position aa 
above." 

Beferring to the evidence of Bhangi 
Mahar (P. W. 36) he adds that 

"Here fortunately we have also got a piece of 
independent evidence to strengthen the oase^ 
for the prosecution." 

This discloses complete misconception 
of what the requirements of the statute 
law or the case law on the point are. 
This necessarily suggests the inferenoe- 
that the Magistrate had "wholly over- 
looked the accomplice character" of the 
evidence he had to deal with. Moreover, 
if he relied upon the testimony of 
Bhangi (P. W. 36) as a piece of "in* 
dependent evidence to strengthen the oasn 
for the prosecution." i e., as a corrobora* 
ting piece of evidence, he was clearly 
wrong; and, had he based his decision 
solely on such evidence, I dare say I 
would surely have upset the same. Bhangi 
(P. W. 36) was initially an accom- 
plice, whose degree of complicity was 
much greater than that of several other 
persons who helped the giving of the 
bribe. He was the principal intermedi- 
ary through whom the bribing was nego- 
tiated and carried out, and, according to 
the prosecution story, had even received 
a portion of the bribe. He was, there- 
fore, put on trial as a co-accused along 
with the applicant and remained so prac- 
tically throughout the major period of 
the trial. The prosecution, however, 
was withdrawn as against him and he 
was examined as P. W. 36. So, if 
the withdrawal under such circumstances 
had any effect in the case, the least con- 
sequence it brought about was to rele- 
gate him from the position of a co-ac- 
cused to his orginal position of an ac- 
complice who had for all practical pur- 
poses earned complete immunity for his 
participation in the crime. His evidence 
under such circumstances could not be a 
piece of independent evidence as the 
Magistrate erroneously thinks. 

To regard the testimony of one acooi: - 
plice as corroborated by the testimony of 
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another aooomplioe is to hold that there 
is corroboration where under law or fact 
there is none at all. In any case it is no 
corroboration by independent evidence as 
required by law. Unfortunately the 
Sessions Judge does not purport to dis- 
cuss this matter anywhere in his judg- 
ment. It will not, therefore, be impro- 
per to hold that even the learned Ses- 
sions Judge also wholly overlooked the 
Accomplice character and the necessity 
for corroboration in material particulars 
to make the accomplices worthy of credit 
and to justify the legality of the convic- 
tion based thereon. 

Even though the decisions of the 
Courts below are faulty in this respect, 
the applicant is not correct in saying 
that the conviction is based solely on 
the evidence of an accomplice character. 
Having been invited by the learned 
pleader for the applicant to scrutinize 
the evidence for myself with a view to 
find out whether there are any excep- 
tional circumstances which showed that 
the conclusions of the Magistrate and the 
Judge were perverse and unjustified by 
the evidence on record I took the oppor- 
tunity to look into it carefully and I 
have come to the conclusion that the 
evidence of the accomplices finds ample 
independent corroborative support from 
some other facts held proved by the try- 
ing Magistrate in paras. 16 to 19 and by 
the Sessions Judge in paras. 12 and 
13 of their respective judgments. These 
facts relate to the conduct of the appli- 
cant after the occurrence of the incident. 
His withholding of the report about the 
forest offence committed on iBth March 
1927, for practically 11 days, the sugges- 
tion that overtures were made to bribe 
him and the substitution of gun (Ex. A) 
for Charm's gun (Ex. B) are facts which 
clearly fix the applicant with guilty 
knowledge and point to a deliberate at- 
tempt on his part to twist facts and 
conceal evidence of his own complicity. 
This conduct renders the story of the 
accomplices highly probable, and tends 
to connect the accused with the crime 
for committing which he has been con- 
victed. 

On a careful consideration of the evi- 
dence adduced and the probabilities of 
the case, I see no reason to find fault 
with the rest of the manner of apprecia- 
tion which is to be found in the judg- 
ments of the two Courts below. 1 see 


no necessity to discuss this matter of 
drawing conclusions from evidence any 
further. I am not also prepared to hold: 
that from the mere omission of the prose- 
cution to examine or adduce evidence 
about whose non-production of the appli- 
cant complains, an inference the ap- 
plicant’s innocence would have, at all^ 
been deducible. Being satisfied that 
there is independent corroboration, I sus- 
tain the conviction and decline^ to in> 
terfere. 

M.N./e K. Application dismissed. 
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SUBHEDAR, A. J. C. 

Chintaman — Plaintiff — Appellant. 

V. 

Eisan and another — Defendants — Res- 
pondents. 

Second Appeal No. 78-B of 1928, De- 
cided on 11th March 1929, against the 
decree of First Addl. Diet. Judge, Akola» 
D/- 15th October 1927, in Civil Appeal 
No. 233 of 1927. 

(a) Limitation Act, S. 14 — Suit returned 
for presentation to proper Court— Order re- 
turning plaint appealed against — Subsequent 
to filing appeal but before its decision suik 
presented to proper Court — Time required 
for prosecution of appeal subsequent to pre- 
sentation of plaint to proper Court cannot be* 
excluded, 

Whero a plaint is returned lor presentation 
to proper Court, and tbo order returning the 
plaint is appealed against, but before tbo de- 
cision of the appeal tbe plaint is presented to 
tbe proper Court, the period required for tbe 
prosecution of the appeal subsequent to the- 
presentation of tbe plaint to tbo proper Court 
cannot bejexcluded under S. 14, as the plain- 
till cannot be said to have prosecuted his ap- 
peal in good faith. [P 221 G l] 

(b) Limitation Act, S. 14— Suit dismissed 
under O. 9, R. 2 — Time covered by restora- 
tion proceedings cannot be excluded while 
computing limitation for suit under Civik 
P. C., O. 9. R. 4. 

Whore a suit is dismissed for want of pro^ 
Beoution under 0. 9, II 2, tbe periodjcovered 
by the restoration proceedings cannot bo ex- 
cluded under S. 14, Lim. Act, while computing 
limitation for a suit brought under O. U, R. 4,. 
for the cause of action in the restoration pro- 
oeedings is not the same as that in the sub- 
sequent suit, nor can it be said that the res- 
toration proceediDc failed for want of juris- 
diction. _ [P 221 C 1] 

(c) Limitation Act, S. 14 — Suit dismissed 
under O. 9, R. 2— If fresh suit under R. 4 ia 
brought, S. 14, Limitation Act, would not be 
applicable — Civil P. C., Rr. 2 and 4. 

Where a suit is dismissed for default of pro- 
seoution under O. 9, K. 2, and a fresh cne is 
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brought under R. 4 of the BAme order, S. 14, 
Lim. Aob, is nob applicable aa the prior suit 
failed for plainbid’a negligence In proaecuting 
it and not becauae of defect of juriadiction or 
other cauBo of a like nature within the mean- 
ing of S. 14, 6 IT. R. 104 (F.B.), Foil. 

[P 231 C 2] 

M. B. Bohde — for Appellant. 

D. T. Mangalmurti — for Respondents. 

Judgment, — The admitted facts of 
theciseoutof which this seooad appeal 
arises are these: On 9th August 1924 
an order under 0 21, R. 97, Civil P. C 
was passed against the plaintiEf-appellant 
in certain execution proceedings IIo ac- 
cordingly filed a suit under O 21, R. 103 
ibid on 23rd October 1921 in the Court 
of the 1st Class Subordinate Judge No. 2, 
Akola, bub that Court on 16 bh March 
1925 returned the plaint for presentation 
to the proper Court holding that it had 
no jurisdiction in the matter. The 
plaintiff then on 28th April 1925, pre- 
sented the returned plaint in the Court 
of the 2Qd Class Subordinate Judge No. 3, 
Akola, but the suit was dismissed by 
that Court on 13bh August 1925 under 
O. 9, R 2, Civil P. C. for plainbilf's 
failure bo pay process fees 

Before the presentation of the plaint 
in the Court of the 2ad Class Subordi. 
nate Judge, the plaintiff had, on 11th 
March 1926, filed an appeal in the Court 
of the District Judge against the order 
of the First Class Subordinate Judge 
returning the plaint, but the appeal 
was dismissed on merits on 29th July 
1926. On llth September 1925 the 
plaintiff started proceedings to have the 
dismissed suit restored to file, but they 
failed, the order of dismissal of the 
plaintiff’s application for restoration be- 
ing passed on 16bh February 1920, 

The plainbiff, therefore, filel a fresh 
suit in the Court of the 2nd Class Sub- 
ordinate Judge No. 3, Akola, on 29th 
July 1926, the day on which his appeal 
against the order returning the plaint 
was rejected by the District Judge. The 
defence was that the suit was barred by 
limitation. Both the two lower Courts 
have held the suit to lie barred by time 
and henoe the plaintiff has come up to 
this Court in second appeal, and the 
only point urge! in argument is that the 
suit should be held to be in time. I am, 
however, clearly of opinion that the 
Courts below have taken a correct view 
of the law of limitation applicable to 
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the case and there is dd force in this 
second appeal. 

It would be convenient to reproduce 
S. 14 (l), Lim. Act, as the decision of 
the case depends upon a correct inter- 
pretation of its terms and their proper ap- 
plication to the facts of the present case; 

'*In computing the period of limitation pre- 
scribed for any suit, the time during which 
the plaintiU has been proaecuting with due 
diligenco another civil procoodlnga, whether 
in a Court of first instance or in a Court of ap- 
peal, against the defendant, shall be excluded, 
where the proceeding is founded upon the 
same cause of action and is proseouted in good 
faith in a Court v/hich, from defect of ]uria- 
diction, or other cause of a like nature, is un- 
able to entertain it.” 

This second suit is based on the same 
cause of action as the first one and it is 
admitted that both the suits fell within 
the purview of Art. IIA, Soh. 1, Lim. 
Act which prescribes a period of one year 
for the filing of suoh suit from the data 
of the order sought to ha cli illeiiga 1. lb 
is also admibtol that this second suit 
was filed after a little less than 2 years 
from the data of the aforesaid order 
passed in execution proceedings, and the 
plaintiff, therefore, claims under the pro- 
visions of S. 14, Lim. Act, exclusion of 
the following periods so as to bring the 
suit within limitation . 

(1) from 23rd The bime the first plainb 
October 1024 to remained in the Court of 
16bh March 1925, Sub-Judge, lab Claas. 

(2) From llth The time required for the 
March 1023 to disposal of his appeal in 
2Jth July 1026. the Court of the District 

Judge against the order of 
the Sub-Judge, 1st Class, re- 
turning the plaint. 

(3) From llth The period taken up by 
September 1025 the proceedings for roabora- 
to 16bh February tion of the suit. 

192G. 

The lower appellate Court has allow- 
ed the plaintiff the period from 23rd 
October 1924 to 28th April 1925 and 
disallowed the rest, on the ground that 
after the plaint was again presented in 
the Court of the 2nd Class Subordinate 
Judge, the proceedings in connexion 
with the appeal before the District 
Judge, or those relating to restoration of 
the dismissed suit to file before the first 
Court, could not be considered to have 
been prosecuted bona fide and with due 
diligence and that they did not fail for 
want of jurisdiction in the Court which 
disposed of them. 

It is contended here .that the proceed- 
ings in appeal before the District Judge 
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that continued on after the presentation 
dE the plaint in Oourt oE the 2nd Glass 
Subordinate Judge until disposal oE the 
ippeal (the period between 20th April 
1925 to 29fch July 1926) must be held to 
be "civil proceeding*' whithin the mean- 
ing of S. 14 (1), Lim. Act, and because 
bhe plaintiff bona fide prosecuted his ap- 
peal, thinking that the order of the re- 
turn of the plaint which was appealed 
afainst was wrong all this time should 
not run against him. It is not possible 
to accede to this contention It is clear 
that when he filed the plaint in the pro- 
per Court on 2Bth April 1925, the plain- 
tiff must bo deemed to have accepted the 
decision of the Ist Class Subordinate 
Judge as correct, and thereafter ho could 
not bo said to have prosecuted his appeal 
before the District Judge in good faith as 
required by the section 

It was further argued that the restora- 
tion proceedings must also be taken to 
fall in the category of "civil proceeding’* 
of S. 14, Lim Act, or at any rate that 
they wore a continuation of the original 
suit and, therefore, the time occupied in 
their prosecution should also be excluded 
It is impossible to accede to this con- 
tention as well. In the first place the 
restoration proceedings were not founded 
upon the same cause of action as the sub- 
sequent suit — there cause of action ad- 
mittedly was the dismissal of the previ- 
ous suit under 0 9, R. 2, Civil P. C , 
while that for the second suit was the 
lilleged wrong order in the execution pro- 
Iceedings passed under 0. 21, R 97, Civil 
P. C In the next place it could not be 
'said that because an alleged wrong order 
iwas passed by the Court the restoration 
proceedings failed for want of jurisdic- 
tion or other cause of a like nature with- 
lin the meaning of S. 14, Lim. Act. 

The learned advocate for the appel- 
lant has brought to my notice certain ob- 
servations of Mr Rustomji which appear 
at p. 138 of his Law of Limitation, 4th 
Edition, under the heading "Other cause 
of a like nature” — section applied,” but 
I fail to see their applicability to the 
facts of the present case. The learned 
author himself doubts the correctness of 
the decision in the case of Po Nyan v 
Muihu Karapan Chetty (l). 

On the contrary under the heading 
"'Other cause of a like nature’ — section 
applied,” the same learned author st ates 

(1) [W12] 6 LTB. R. I. 07 
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that failure of a suit, on the ground that 
it ia not maintainable or that it discloses 
no oause of action or is premature, would 
not come within the purview of S. 14, 
Lim Act, because in each of such oases 
the suit fails not for want of jurisdiction, 
but because it is misconceived. Where 
a suit is dismissed for default of prosecu- 
tion under 0. 9, R 2, Civil P. C., and a 
fresh one is brought under R. 4 of the 
same order, S. 14, Lim Act, is not ap- 
plicable as the prior suit failed for 
plaintiff’s negligence in prosecuting it, I 
and not because of defect of jurisdiction! 
or other cause of a like nature within the! 
meaning of S. 14, ibid -: vide thunder 
Madhab Chakerbutty v. Eamcoomar (2) 
Even if the contention of the learned ad- 
vocate for the appellant be accepted that 
the restoration proceedings were a con- 
tinuation of the suit which was dismis- 
sed for default, the plaintiff is out of 
time according to the interpretation put 
upon the provisions of S 14, Lim. Act, by 
the Full Bench of the Calcutta High 
Court in tho case just cited and with 
which I agree. For the reasons given- 
above I hold that the question of limita- 
tion arising in this case was rightly de- 
cided by the Courts below and tho plain- 
tiff’s suit was barred by time. The ap- 
peal fails and is dismissed with costs 
S N /r K. Ap^ieal dismissed. 

W. H. 184 (P.B.y 
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Macnair, A. J. C 
Sitaram tind others — Appellants. 

V 

Respondent 

Second Appeal No. 345-B of 1927, De- 
cided on 5th November 1928, against 
decree of Addl. Dist. Judge, Amraoti, 
D/- Slst October 1927, in Civil Appeal 
No 44 of 1927 

Evidence Act, S. 115 — Minor at the time of 
■ale of property by his guardian signing let- 
ter itating that necessity for sale existed — 
Purchaier’i object in taking letter being to 
prevent minor from bringing suit to set 
aiide sale— Minor in suit for poiseision of 
properly, is not estopped from denying that 
necessity for sale exiited. 

Where Sj the bima of sale of property by a 
guardian of a minor, the latter signed a let- 
ter which abated in detail that nooosaity for 
Bale existed and whore tho object of taking 
the letter from the minor waa not to assure 
the vendee that necessity existed but was to 
prevent the minor from bringing a suit to seb 
aside bhe sale, bhe minor in a suib for posses- 
slon of property ia not esbopped from denying 
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the exiebenoo of legal naoeBsity as he is not 
shown bo have oauaed or permibted bho ven- 
dee bj beliova bhab ueossaiby existed. 

[P 222 G 1] 

M. B, Niyogi—iov AppellaQfcs. 

W. B. Pendharkar — for Respondent; 

Judgment. — The plainbiff-respon- 
denb in bhis Gourb sued for possession of 
u field which his guardian during his 
minoriby has sold bo bhe appellanbs. Ab 
the time of the sale the respondent then 
a minor signed a letter which stated in 
detail that necessity for the sale existed. 
It is urged before me that the respon- 
deat was estopped from denying the 
existenco of legal necessity and benefit. 
It seems sufiioiontito say that the minor 
respondent is not shown to have caused 
or permitted the vendee to believe that 
necessity existed. The apparent object 
of taking the letter from the boy was 
not to assure the vendee that necessity 
existed but was to prevent the boy from 
bringing a suit to set aside the sale 
S. 115, Evidence Act, then has no ap- 
plication This ground therefore, fails. 
It is next urged that necessity did exist. 
This is a question of fact and I see no 
reason to disagree with the finding of 
the lower appellate Court. The fact that 
the field sold brought in little income 
is not material. Had it not boon sold 
it would have remained in the posses- 
sioQ of the plaintiLf. The cash consi- 
deration is nob shown to have been ex- 
pended for the benefit of the plaintill 
or to have remained intact until he came 
of age The appeal, therefore, fails and 
is dismissed. Costs on appellants. 

P.N /r.K. Appeal dismissed. 
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Kinkhedk, a j. C 

Lodya Makar — Accused — Appellant 
v. 

Empero ? — Opposite Party. 

Criminal Appeal No 52-B of 1928, 
Decided on 25th October 1928, against 
judgment of Second Addl, Sess. Judge, 
Akola, D/- 19th July 1928, in Sessions 
Trial No. 8 of 1928. 

Evidence Act, S. 133 — CommiBiton of 
dacoity — Evidence of approver against ac- 
cused person —Corroborative evidence con- 
■ istins of person saying he identified 
accused when they committed dacoity 
but omitting to mention dacoits by names in 
first information report— There is no cor- 
roborative evidence which connects or tends 
to connect accused persons with crime. 

Where a dacoity was commitbed and the 


fividonoG against the acoused persons was 
that of an approver and the corroborative 
evidence consisted of a witness who said ho 
identified certain acoused persons when they 
commitbed the dacoity but omitted to men- 
tion bhe dacoits by their names in the first 
informabioti report, such omission is a dis- 
qualifying circumstance for acoepemg his evi- 
denoa on the point of identification and there 
IS absolutely no corroborative evidence .which 
connects or toads to connect the accused 
parsons with bhe crime 6 Bom, L. R, 113 ; 8 
AIK 306 ; A. I. R. 1921 Nag. 39'. A. I. R. 1922 
Nag, 172 ; A. I. R. 1925 Nag. 78, ReL on.; R. 
V. Baakervil, (1916) 2 B. 658. Ref. 

[P 223 0 2, P 221 0 1] 

G. V.Deshmukh — for Appellant. 

G. P. Dick — for bhe Grown. 

Judgment. — The judgment in this ap- 
peal will also dispose of Criminal Appeals 
Nos. 53-8. 54-B, 55-8, 56-B. and 57-B 
of 1928. That on 2L3b February 1928, 
a dacoity was committed by a party of 
certain dacoits amongst whom were 
approver Banshya (P. W. 17), the 
oonfessing accused 5 Surya and the 
accused 7 Mahadya who has not ap- 
pealed, is undisputable. The question, 
however, is whether the six appellants 
were also members of that gang of 
dacoits and whether any guilt has boon 
legally brought home to them by any 
reliable evidence on record. This must 
depend mainly upon the evidence of 
identification Kaluram (P. W. 13) 
and Nandram (P. W. 14) are on the 
point of identification. Prosecution 
witness 13 said he identified accused 
Eupya 3, Tukia accused 4 aud Lodya 
accused 2 at the time when they 
committed the dacoity. Prosecution 
witness 14’s evidence is of no avail 
as he identifies only Banshya the ap- 
prover and none else. Bhagirath’s 
(P. W. 16) evidence, which is in- 
direct, only shows that he struck one of 
the dacoits ; that dacoit can on the evi- 
dence of P. W. 1 be said to be the 
confessing accused Surya. So the evidence 
of P W. 14 and P. W. 16 does 
not advance the case against the appel- 
lants ab all. However strong the corro- 
boration which the evidence of P. W. 
10 and P. W. 11 lends bo the evi- 
dence of the approver Banshya may 
be, that is only as regards Mahadya 
accused 7 and Surya accused 5 and not 
about the present 6 appellants. The 
omission on the part of P. W. 13 to 
mention the dacoits by their names 
in the first information report (Ex. 
P. 6) and Ex. P. 7 has been rightly held 
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to be a disqualifying oiroumsUnoe for 
rejectiag his evidenoe on the point of 
identification. Otherwise why should 
there have been seven days’ delay in 
arresting these appellants ? Thus there 
is no reliable evidencs against the 6 ap- 
pellants except that of the approver. 
But it is urged on behalf of the appel- 
lants that the very circumstance which 
induced the learned Sessions Judge to 
disbelieve the approver Banshya so far as 
Tankia accused was concerned, ought to 
have weighed with him also for dis- 
carding his testimony even a against 
Tankia’s relations. It is amply proved 
in the case by the evidence on record 
that Tankia is related to the rest of the 
accused except Surya. I think there is 
much force in this contention. Banshya 
bad a motive in bringing Tankia into 
trouble naturally, ho took this oppor- 
tunity of impleading him as one of 
bis own associates. But, the story 
would, on the face of it be un- 
likely, unless he introduced into it 
element of plausibility. This he did by 
placing Tankia in a group of his own re- 
lations and trying to make out that the 
whole gang consisted of Tankia and his 
relations besides, Surya, Mahadya and 
himself. But this, on the face of it, made 
the combination highly impiobable as it 
was not expected that Tankia and his re- 
lations would take their enemy in their 
3 wn camp and thus betray all their 
plans and accomplishments Viewed in 
the light of this improbability, it was 
unsafe to base the conviction of the ap- 
pellants on the evidenoe of Banshya with- 
cut any independent corroboration in 
material particulars in respect of each of 
bhem. 

In deciding a criminal case with refer- 
ence to the evidence of an accomplice the 
Court must take into consideration 
the maxim that it is unsafe to convict 
a person upon the evidence of an accom- 
plice unless he is corroborated in ma- 
terial particulars both as to the circum- 
stinoes of the offence and the identity of 
the persons, whom he implicates : per 
Aston, J , in Emperor v. Hanmunt (l). 
The corroboration ought to consist of 
some circumstance that affects the iden- 
tity of the person accused. A man who 
has been guilty of a crime himself will 
always be able to relate the facts of the 
ca se, an d if the confirmation be only of 

(U L1904] 6 Bom. L.R.“443. 


the truth of that history, without identi- 
fying the persons, that is no oorrobor- 
atioD at all : Queen Empress v. Bam 
Sarup (2). When several persons are 
indicated and the evidence cf the accom- 
plice is confirmed as to some only and 
not as to others, the Court ought, as a 
general rule, to acquit those againsc 
whom there is no corroboration : cf. : 
Queen-Empress v. Bam Sarup (2) where 
the Allahabad High Court set aside the 
conviction based on the uncorroborated 
evidenoe of an approver The following 
observations at p 119 of 17 Nag. L. R. 
in Gooinda v. Emperor (3) clearly show 
that this Court also does not disagree 
with the Allahabad High Court in regard 
to this indispensable condition of a cor- 
roborating piece of evidence : 

“Wo are in agreement with the view that bo 
long as there is no corroboration by indepen- 
dent evidence i ejarding a particular accused, 
the evidence may be termed uncorroborated 
evidence of acoomplicss." 

I have underlined (italicized) the words 
regarding a particular accused' as of the 
greatest importance in such cases. 

Kisan Baghiiji v. Emperor (4), which 
Kobval, A J. C., decided following the 
latest English ruling of of Lord Beading, 
C. J., B, V. Baskerville (5), quotes the fol- 
lowing observation : 

"Evidence in corroboration must be inde- 
pendent testimony which afiacts the accuaed 
by connecting or tending to connoot him with 
the crime. In other words, it must be evi- 
dence which implicates him, that is, which 
confirms m some material particular not only 
the evidence that the crime has been com- 
mitted, bub also that tha prisoner committed 
lb. Corroborative evidence is evidence which 
shows or tends to ahow that the story of tha 
accomplice that the accused committed the 
crime is true, not merely that tha crime has 
been committed, but that it was committed by 
the accuaed. Tho corroboration noed not bo 
dircot evidence that the accused committed 
the crime , it is sufficient if it is merely cir- 
cumstantial evidence of his connexion with 
tho crime." 

Judging the evidence on record by thei 
test laid down above, I find that there is* 
absolutely no corroborative evidence 
which connects or tends to connect the 
appellants with the crime. The Sessions 
Judge simply looked to corroboration of 
the fact that that the crime was com- 
mibbed, b u b f ai I ed bo appr eoia t e t h e ne - 

(2) [1885] 8 All. 303^(1885) A.W.N 311. 

(3) A l.B. 1921 Nag. 39—17 N.L.B. 113. 

(4) A.l.B. 1922 Nag. 172. 

(5) [1916] 2 K.B. 658=86 L.J K.B. 28=60 
S.J 696=25 Cox. C.C. 521=80 J.P. 446= 
115 L.T. 453. 



294 Navpur Lataji v. Kbishnaji (Einkhede, A. J. 0.) 


oeBsifcy of finding out oorroboration 
which connected or tended to connect 
each of the appellants with the crime. 
The evidence on record, therefore, falls 
short of the degree and nature of oorro- 
boration required under law for the con- 
viction of the appellants. Moreover, the 
approver stands self-condemned in a 
major portion of his evidence as the 
lower Court's own conclusion as regards 
the innocence of Tankia shows. The fore- 
most essential condition even according 
to Govtnda v. Eviporor (3), and other 
cases such as Sheroo v. Einj^eror (6) by a 
Bench of Kotval, A. J. C , and myself is 
that the approver's statement must be a 
trustworthy statement A mere reading 
of the deposition of Banshya (P. W. 17) 
clearly shows that he is a self con- 
demned liar ; ho is not at all worthy of 
credit. Under these circumstances I have 
no other alternative but to allow the ap- 
peals and acquit all the six appellants 
and set them at liberty. 

_ P N./n^K Appeals allowed. 

(6) AJ.R. 1925 Ndg. 7H. 
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Kinichede, a, j. C. 

Latajt — Defendant — Appellant. 

V. 

Krishnaji — Plaintiff — Respondent. 

Second Appeal No 152-B of 1927, De- 
cided on 25th October 1923, against 
decree of First Addl. Dist Judge, Akola, 
D/- 28th February 1927, in Civil Appeal 
No. 201 of 1926. 

(a) Pre-emption — Mere agreement to re- 
convey property creates no interest in pro- 
perty and does not by itself take away right 
of pre-emption. 

A meres ageement to rcoonvey the property 
imports a personal contract and affects or 
croat 0 .s no interest in property, nor does the 
agroomeut run with the laud and it does not 
by itself defeat the right of pre-emption. 39 
Mad. 462, Rel. on. [P 22i C 2J 

(b) Berar Land Revenue Code, S. 20 5 — 
Right of pre-emption is not lost on re sale 
of property either to vendor or to stranger. 

A person’s right of pre-emption being pre- 
sumably a right of substitution cannot bj 
taken away by any transaction reconveying 
the property either to the vendor or to the 
stranger whether the reconveyance takes 
place before suit or after suit or decree. 2 
N. L. R, 150; 5 N. L. R. 136, Rel on, 

[P 221 0 2] 

N, G. Bose^'ioT Appellant. 

Af. B. Bobde — for Respondeat. 

Judgment. — This second appeal 
arises out of a suit for pre-emption. The 
plaintiff's case was deoreed against the 
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defendant in the lower appellate Oourtr 
though the same was dismissed in the 
firit Court. Hence this second appeal- 
by the defendant. The finding of the 
lower appellate Court to the effect that 
the defendant was not a co-occupant at 
the date of his purchase must stand in 
the absence of any evidence to the con- 
trary. So the plaintiff’s suit could not 
be thrown out on that ground alone 
The next point was whether the circum- 
stance that the contract of sale to de- 
fendant wis accompanied by a covenant 
for re-sale to the vendor makes the sale 
a. mortgage The agreement, dated 7th 
July 1921, Ex. D-3. is absolute in its 
terms, so is the sale-deed. 1, therefore, 
think that a mere agreement to recon- 
vey the property imports a personal con- 
tract and affects or creates no interest in 
property, nor does the agreement or co- 
venant run with the land:- Avula Chara- 
mudi V. Marriboyina Baghavulu (l). 
The question, however, still remains 
what is the effect of a reconveyance be- 
fore bho suit for pro eaupbion is filed. I 
think the case in Ganpatsa v. Joonia^ 
bai (2) and Baijai v. Irbhan (3) affirm 
the proposition that the plaintiff’s right 
of pre-emption being presumably a right 
ot substitution, cannot be taken away 
by any transaction reconveying the pro- 
perty either to the vendor or to the 
stranger, whether the reconveyance 
takes place before suit or after suit or 
decree. I thing the provisions of S. 205, 
Berar Land Revenue Code do not lay 
down that the right of pre-emption 
will be lost on resale of the property 
to the vendor himself A right of suit 
once acquired will not ordinarily bo 
lost except by lapse of limitation or 
by abandonment express or implied, 
much less could the 'vendor and the 
vendee by a private treaty between 
themselves prejudice the pre-emptor’s 
right by a transaction to which the pre- 
omptor is not a party. 

No attempt is made before me to con- 
test the decree on the ground of the price 
for pre-emption. 

The appeal fails and is dismissed with 
costs 

p.n./r.k. Appeal dismissed. 


(1) [1915] 39 Mad. 462=28 M. L. J. 47li=28 
I. C. 871=(1915) M. W. N. 596. 

(2) 11906] 2 N. L. R. 150. 

(3) [1909] 5 N. L. R. 136=3 I. 0. 923. 
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Staples, A. J. C. 

Bhagwctntmo and others — Plaintififs — 
Appellants. 

V. 

Subhknran — Defendant — Respondent. 
Second Appeal No. 628 of 1927, Deci- 
ded on 29th September 1928, from dec- 
fee of Diat. Judge, Hoshangabad, D/- 
29bh August 1927. 

Tranifer of Property Act, S. 70 — Sir land 
mortgaged to one mortgagee and then to 
another — Second mortgagee forecloiing it 
and mortgagor aurrendering hii occupancy 
rights which he retained under law — Second 
mortgagee stands as mortgagor to first 
mortgagee and as landlord to original mort- 
gagor and so when occupancy rights are 
surrendered lo him, it is ordinary surren- 
der by tenant during continuance of first 
mortgage and so accretion to mortgage — 
Landlord and Tenant. 

A BubsGqueat inortgagoo who has forecloBed, 
steps into the shoes of the mortgagor and 
stands in the same relation to the prior mort- 
gagee as the original mortgagor. 

Where sir land was mortgaged first to one 
mortgagee and then to another and where 
second mortgagee foreclohod the land, he is 
in the position of a mortgagor to the first 
mortgagee and is also in the position of a 
landlord to the original moitgagoo inas- 
much as the original mortgagor still re- 
tains under the law the right of an oocu- 
pancyltonant in the land and so where the 
oiiginal mortgagor surrendered hia occupancy 
rights in the land to the second mortgagee, 
it is an ordinary surrender by a tenant 
during the oontinuauce of the mortgage of 
the first mortgagee and therefore an accretion 
to the mortgage, so if the first mortgagee ob- 
tains a final decree for foreclosure and sues 
for possession of the field, he is entitled to 
a decree. 14 N. L. R. 133, Appl.\31 All. 390 and 
A. I. R. 1921 Mad. 627, Dist, [P 226 C 2J 

A. F. Wazalwar — for Appellants. 

V. Bose and Af. B. Niyogi — for Res- 
pondent. 

Judgment. — This appeal arises out 
of a suit for possession of a field in 
mouza Dhondwada in the Betul District. 
A decree for possession was granted tPq 
the trial Court, but on appeal by the 
second defendant the District Judge set 
aside the decree and dismiBsed the suit. 
The plaintiffs have, therefore, preferred 
a second appeal. The field in suit 
No. 131 in mouza Dhondwada, is now re- 
corded as an oooupancy field, but it was 
originally part of the sir land. The 
village belonged to Baliram and Krish- 
naji. They mortgaged it to the plain- 
tiffs'predeoesBor in 1916 and in 1917 
they again mortgaged it to Manakohand, 
1929 N/2g 


father of defendant 1 Kastnrchand. 
In 1923 the plaintiffs sued upon their 
mortgage, and impleaded Kasturchand 
as a puisne mortgagee. In the same 
year, Kasturchand also sued upon hia 
mortgage, but did not make the plaintiffs 
parties to the suit. On 30th November 
1923 the plaintiffs obtained a prelimi* 
nary decree for foreclosure, and on 17th 
June 1924 they applied for a final decree. 
In the meantime, however, Kasturchand 
had obtained a final decree on 24th June 
and on 2Ist July 1924 Baliram and 
Krishnaji surrendered their occupancy 
rights in the sir land to 'Kasturchand in 
oonsideration of Rs 950 in cash and an 
old debt of Rg 750. On 25th July 
Kasturchand applied for time to pay off 
the plaintiff's decree and on 6th August 
the Court granted him time up to 26th 
August On 9th August Kasturchand 
granted a lease of the field to defendant 
2 Subhkaran Kasturchand, however, 
failed to pay the amount of the plain- 
tiffs' decree, and on 30th August the 
decree in favour of the plaintiffs was 
made absolute The plaintiffs filed their 
suit for poggegsion of the field on 6th 
May 1925 claiming that the surrender 
of the fields by Baliram and Krishnaji 
during the pendency of the proceedings 
for making their decree absolute was an 
accretion to the mortgaged property, of 
which they were the prior mortgagees, 
and that, therefore, it passed to them 
along with the village under their fore- 
closure decree. 

After defendant 2 Subhkaran had been 
impleaded, the plaintiffs contended that 
the lease of bhe field by Kasturchand in 
favour of Subhkaran was nominal and 
without consideration and was executed 
only to save the land from falling into 
their hands. The trial Court held that the 
field surrendered was an accretion to the 
mortgaged property and the plaintiffs 
were entitled to possession and further 
that the lease was nominal, bogus and 
fraudulent. The finding as regards the 
lease was upheld by the lower appellate 
Court, but it was held that the field in 
suit was not an accretion to the mort- 
gaged property and therefore the plain- 
tiffs were not entitled to it by virtue 
of their decree, or, if they were entitled 
they could only obtain possession on 
payment of the cost of the acquisition. 
The plaintiffs’ claim was, therefore, 
dismissed. 
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The queskioQ about the field ia suit 
being an accretion to the mortgage! pro- 
perty was considered somewhat briefly 
by the trial Court in para. 10 ol the 
judgment on a finding on issue 4, but 
I am o[ opinion that the view taken by 
the Court is correot. The lower appel- 
late Court has considered the matter at 
considerable length in paras. 2 and 3 of 
the judgment, but I am not impressed by 
the Judge’s reasoning. The reasoning in 
para. 2 seems to me to be somewhat ob- 
scure and the last part of para. 3 seems 
to me to be totally wrong. The lower 
appellate Court too has, I think, mis- 
understood the ruling in Shri Ganesh 
V. Pandurang (L), and I would quote a 
passage out of that ruling which, 1 think, 
governs the present case:. 

" The learned plodder for the appellant 
argues that there was no acoosaion, since at 
the date of the mortgage, and even at the date 
of the institution of the suit for foreclosure, 
the fields were occupancy fields, and at the 
date of the decree they were occupancy fields, 
if the lease of 1903 be uphold, so that the 
mortgagee in spite of the lease has got oxaobly 
what was mortgaged to him. This is not in 
my view the correct aspect in which the ques- 
tion should be regarded. If it had not been 
for the lease the mortgagee would undoub- 
tedly by his decree have bad the right to 
take the dolls as khudkasht fields over which 
he as malguzar had the right of cultivation, 
and the sole question is whether the lease ad- 
versely afieotod the rights of the new mal- 
guzar. The lease, if upheld, would have the 
eSeot of hiB gettiug less by the decree than 
he otherwise would have got.” 

It ia true that in the present case the 
field in suit was not an occupancy field 
at the date of their mortgage, but it be- 
came an occupancy field when Kastur- 
chand foreclosed and claimed a final 
decree. Kaaturchand was the malguzar 
of the village and the mortgagors Bali- 
ram and Krishnaji then became occu- 
pancy tenants of what was formerly sir 
land. They could then, as any other 
occupancy tenant, make a surrender in 
favour of the malguzar and that they 
actually did do on 2L3t July for a con- 
sideration of Rs. 950 in cash and an old 
debt of Rs. 750, as already stated. 1 
cannot agree with the lower appellate 
Court in holding that where the culti- 
vating right (that is, the occupancy right 
in what was formerly sir land) becomes 
a distinct entity as a creature of the 
foreclosure its acquisition by a surrender 
in favonr of a puisne mortga ge e who be- 

(l) [1918] 14 N. L. R. 133 (13~5)-46 1. 0. 
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comes a proprietor in the interval should 
be treated on a different footing. Nor 
am I pressed by the argument that S. 70, 
T. P. Act, 'does not apply as between a 
prior and subsequent mortgagees. A 
subsequent mortgagee who has fore- 
closed steps into the shoes of the mort- 
gagor and stands in the same relation to 
the prior mortgagee as the original mort- 
gagor did. The subsequent mortgagee 
Kisturchand then was in the position of 
the mortgagor as regards the plaintiffs. 
He was also in the position of a land- 
lord with regard to his mortgagors after 
he foreclosed When, then, his tenants, 
that is, the original mortgagors, surren- 
dered their occupancy holding to him, it 
must be taken as aa ordinary surrender 
by a tenant during the coutiauance of 
the mortgage, and as such is, 1 think, 
clearly an accretion to the mortgage 
under S. 70, T. P. Act. 

For the respondents reliance was 
placed upon the rulings in Robert 
William Andfirson v. Bank of Upper 
India Ltd, (2) and Stvananjiah v. 
Sithay Goiidar (3) but I think those 
rulings can be distinguished. In Robert 
William Anderson v. Bank of Upper 
India^ Ltd. (2) the case referred to a 
purchase of a shop with the stock and 
goodwill and there is no analogy, strict- 
ly speaking, between such a purchase 
and a surrender or acquisition of im- 
movable property. In the case in St- 
vananjiah v. Sithay Goudar (3), the 
mortgagor’s share was sold in auction 
and, therefore, his interest had ceased 
to exist and the acquisition was made 
after his interest had ceased to exist. 
In the present case the property had 
been foreclosed and mortgagor had lost 
his proprietary rights in the sir land, 
but he still retained under the law the 
right of an occupancy tenant in the field 
in suit. That was a valid and subsisting 
right and he surrendered that right to 
Easburohand. That surrender was an 
acquisition made by Kasturchand, whilst 
the plaintiffs' mortgage was still in ex- 
istence and, therefore, the property ac- 
quired became an accretion to the mort- 
gaged property. I am of opinion that 
the suit was rightly decided by the trial 
Court and that the decree of ..the lower 
appellate Court is wrong. The decree 

(2) U915] 37 All. 830=29 I. 0^934=13 
A. li. J. 489. 

(8) A. 1. R, 1921 Mad. 627. 
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orthe lower appellate Coart, therefore, 
is set aside, and instead the original 
decree of the trial Coart granting the 
plainbiS’s possession of the deli in suit 
is restored All costs of the appeal in 
both Courts and in the original suit will 
be borne by the defendants-respondents. 

P.N./r.K, Decree set ande. 
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Staples, A. J. C. 

Oliver Ruby Broiun anl others — 
Appellants. 

V. 

G. I. P. Ry. Go. — Respondents. 

First Appeal No. 16-B of 1928, De- 
cided on 21bh Oobober 1928, against 
order of Addl. Dist. Julge, Amraoti, D/- 
19th November 1927. 

Civil P. C., O. 21, R. 1 — Judsment-debtor 
depositing decretal amount into Court — He 
preventing that lum reaching decree- holder 
— Judgment debtor is liable for interest un- 
til money is available to decree-holder. 

Even though a deposit is made by the 
judgmeat-dobtoc into Court of the decretal 
amount if the judgmoiit-debtor preveuta that 
sum reaching the decree-holder, ho ia really 
applying for stay of or at any rate a partial 
stay of the execution and, therefore, ho 
ahould be held liable for interest until the 
money is available to decree-holder : 42 Mad 
57G ; 40 All. 125, TP 228 G 1] 

C. B. Parakh — for Appellants. 

S. R. Pandit — for Respondents. 

Judgment — Tbis is an appeal made 
by Mrs. Brown and her children against 
the order of the Additional Distiict 
Judge, Amraoti, in execution of the de- 
cree passed in their favour against the 
G. I. P. Ry. Cj. respondent. The only 
point at issue is whether the appellants 
should be allowed interest after the date 
the decretal amount was deposited by 
the respondent in Court. The facts of 
the case are as follows ; The appellants 
sued the respoudent for damages owing 
to the death of Mr. Brown in a railway 
accident and they obta^ined a decree for 
Bs. 60,000 and costs in the trial Court 
on 13th July 1925. The present respon- 
dent appealed to this Court and on i2th 
October, Kotwal, A. J. C., passed an order 
that unless the decree-holders give secu- 
rity the amount deposited in Court 
would not be paid to them. Ou 16th 
July 1926, the present appellauts applied 
for execution. On 17th September 1926 
security was given by Jahangir Sorabji on 


their behalf in the shape of land, two 
bungalows at Igatpuri and a fixed deposit 
of Rs. 30,000 but this security was not 
aocepted by the Additional District 
Judge. Ou 2lst September the Railway 
Company deposited a cheque for Rs. 
64,235 being the full decretal amount in 
Court. On 27th September the decree- 
holder, that is the present appellants, 
suggested that the money should be de- 
posited in a Bank at fixed deposit and 
should not be withdrawn. On 4th Octo- 
ber the Additional District Judge sent 
the amount to the Co-operative Central 
Bank, Amraoti, as a fixed deposit for 
six months. On 9th and 10th Febru- 
ary 1027, the appeal was hoard in 
this Court and on 6th July 1927, a 
modified decree was passed for Rs. 35,866 
in favour of the present appellants with 
Rd. 261 as costs and interest at 6 per 
cent per annum from 15th May 1923, 
till the date of payment. On 22nd Sep- 
tember 1927, the decree-holders, i. e., 
the present appellants applied for the 
withdrawal claiming Rs. 3,58,66 plus 
Rs. 261 costs and Rs. 9,369-15-9 interest 
up to the date of application. The judg- 
ment-(fobtor, that is, the present res- 
pondent, denied that they were liable 
for interest from 2l5t September 1926, 
that is, the date on which they made the 
deposit in Court. 

The lower Court in execution of the 
decree held in favour of the judgment- 
debtor respondent that interest should 
not he allowed after the date of the de- 
posit in Court. The lower Court has 
held that the decree-holders were en- 
tirely to blame for the delay in furnish- 
ing security and again that they could 
have made a fixed deposit for one year 
and got interest in that way instead of 
making the deposit for six months only. 
I am not, however, pressed by that rea- 
soning. In the first place, as already 
stated, the decree-holders did find secu- 
rity but that security was nob accepted 
by the Court. Then it was not, I think 
iu'the power of the decree-holders to 
make a fixel deposit for one year or to 
renew the deposit already made. Surely 
the money was not in their power, bub 
was uuder the orders of the Court, and 
the Court only could make a deposit. 
The most the decree-holders could do 
was to apply to the Court for the rene- 
wal of the deposit or to make a fixed de- 
posit for one year. It may be noted that 
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the appeal was kepb pending for a very 
long time in this Gourb before judgment 
was delivered. Ib having been heard in 
February it was reasonable to suppose 
that judgment would be delivered in a 
month or so, but as a matter of fact it 
was not delivered until July, i. e., after 
an interval of five months. The fixed 
deposit for six months would not expire 
until 4fch April 1927, and it would be 
reasonable to imagine that the appellate 
judgment would be delivered before the 
date of the deposit expired. I do not 
think then that the decree-holders wore 
in any way to blame for not applying for 
the renewal of the deposit. 

The lower Court has followed the rul- 
ing in Itamai aya Shanbogue v. Venkata- 
ramanayya (1) and Amtul Habib v Ma- 
hammed Yusuf (2) and has held that 
interest cannot run once the deposit has 
been made in Court I would point out 
that a deposit by the judgment-debtor in 
Court would mean a deposit of the 
money for payment to the decree-holder 
but when on an application of the judg- 
ment-debtor the money, although depo- 
sited in Court is not available to the 
decree-holders and it is to be kept in 
suspense under the orders of the Court, 
I do nob see why interest should nob run. 
It is true that the lower Court tried to 
evade the difficulty by sending the 
money to the Bank as a fixed deposit 
and allowing interest on that deposit to 
the decree-holders, but that, I think, 
was an evasion and was not really an 
answer to the question. I am of opinion 
that even though a deposit is made by 
the judgment-debtor into Court of the 
idecrebal amount, if the judgment-debtor 
prevents that sum reaching the decree- 
holder, he is really applying for stay or 
at any rate a partial stay of the execu- 
tion and, therefore, he should be held 
liable for interest until the money is 
available to the decree-holders. Then 
I think, it was not for the decree- 
holders to apply to the Court to 
place the money in fixed deposit in a 
Bank to secure interest but it was rather 
for the judgment-debtor, who made the 
deposit to make such an application so 
that the money might not lie idle. Again 
it may be noted that the original decree 

(1) [1919] 12 Mad. 676=50 1. C. 410=(1919) 

M. W. N. 458. 

(2) [1918] 40 All. 125=43 I. 0. 620=16 A. 

L. J. 15. 
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was suspended by the appellate Court, 
and in the appellate decree it is clearly 
ordered that interest shall run from 15th 
May 1923, till the date of payment. Now 
the date of payment must, 1 think, mean 
payment to the decree-holder and not 
merely deposit in Court on a condition 
that the money would not be made over 
to the decree-holder that is, payment 
must mean effective payment. 

Again it was urged that the decree- 
holders made an undue delay in making 
their application to withdraw the 
amount of the decree but as already 
noted, the appellate judgment wa^ not 
delivered until Gjh July 1927 and pro- 
bably did not reach the lower Court for 
a week or later. The decree-holders were 
not living in Amraoti and it must have 
taken some time for them to be aware of 
the result and they actually applied 
within a little over two months. I do 
not think this can be considered an un- 
due delay. I am of opinion that the 
order of the lower Court is incorrect and 
that the decree-holders, the present ap- 
pellants, should be allowed interest as 
directed in the appellate judgment till 
the date of payment, that is, till the date 
they applied for the withdrawal of the 
decretal amount. The order of the lower 
Court is, therefore, set aside and instead 
the appellants are allowed the further 
sum of Es. 2,152 claimed by them as in- 
terest, that is, the excess amount of in- 
terest claimed by them over the amount 
allowed by the lower Court. Costs of 
this appeal will be borne by the respon- 
dent. I fix pleader’s fee at Es. 50. 

P.N./r K. Appeal allowed, 
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Macnaiu, Offg. J. C. 

Pandurang — Defendant — Applicant. 

V. 

Sitaram and others — Flaintifis — Non- 
Applicants. 

Civil Eevn. No, 462 of 1928, Decided 
on 24th April 1929. 

Civil P. C., S. 115 — Contingent right to 
receive lease money attached and sold — 
Decree paiied by Coart in suit for recovery 
of lease money — Deciiion ii so erroneous as 
to necessitate interference in revision. 

Where the right to receive lease money was 
attached and sold before the period for which 
the lease money was payable had expired and 
a decree was passed in a suit foe the recovery 
of the lease money, the decision of the Court 
is BO obviously erroneous and directly opposed 


Fanduramg V. Sitaram 
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<40 Bobblad prinoiplea as bo neceasibate bhe High 
<3ourb to interfere fn reviaion, A, I. R, 1926, 
396 ; A. I. R. 1925, Pat, 310, Ref, 

[P 229 C 1, 2] 

B. W, Fulay — iol Applicant. 

Af. B, Bohde — for Non-Applicanta. 

Order. — Under the terms of a lease 
deed the consideration was payable each 
year in the month of Baisakh. In exe- 
cution of a decree the non-applicants 
lobtained a prohibitory order under O. 
21, R. 43, Civil P. C., in respect of the 
right of the lessor to receive lease money 
lor the FasLi year 1333 about eight 
months before, this money was payable. 
This right was brought to sale and was 
sold before the payment became due. 
The suit out of which this application 
arises was for recovery of the lease 
money for the Fasli year 1333 and the 
plaintiffs obtained decree against the 
lessee In revision it is ffrst urged that 
the Small Cause Court had no jurisdic- 
tion to try this suit. It is Bufheient to 
say that according to the plaint the 
lease money could be attached and sold 
After sale the right to receive lease 
money could not be immovable pro- 
perty. The plaint, therefore, virtually 
alleged that a debt of a small cause 
nature existed and the suit was properly 
-tried in the Small Cause Court. 

It is next urged that the right to 
receive lease money at a future date 
could not be attached or sold. This 
contention appears to me valid. The 
lessor and lessee of a moveable property 
possess as against each other rights de- 
tailed in S. 108, T P. Act. The right of 
the lessee to pay at the time of the 
4ittachinent was contingent : for the 
money was not payable if the lessee sub- 
sequently lost possession in certain ways. 
The learned Judge has stated that nearly 
'half the year has passed and the lessee 
was in possession : but he might not 
have continued in possession during the 
remainder of the year. I find no auth- 
ority for the proposition that the right 
to receive lease money can be attached 
before the period for which the lease 
moi^y is payable has expired. In La- 
ahhmi Narayan v. Dharamchand (1) 
Hallifax, A, J. G., speaks of a right to 
recover a share of profits which have 
already been collected by tbe lambardar. 
He refers to Sheogobind Singh v. Oouri 
Prasad (2), where it was held that a n 

(1) A. 1. B. 1926 Nag. 396=22 N. L.,B. 108. 

(2) A, L B. 1925 Fat. 310=1 Fab. 13. 


arrear of rent is moveable property. I 
hold then that the right which is at- 
tached was not existing debt. 

After holding that the decision of the 
Small Cause Court was erroneous I have 
to decide whether it is proper for this 
Court to interfere ; for interference is 
not proper in every case where an error 
of law has led to an incorrect decision 
It appears to me that the error of the 
Small Cause Court is an obvious one 
and the decision is directly opposed to 
settled principles. In my opinion it is 
necessary to interfere in this case. I^ 
therefore set aside the decree of the 
Small Cause Court and dismiss the suit 
of the plaintiffs. Costs in the lower 
Court will be borne by the plaintiffs. 
Costs in this Court will be borne by the 
plaintiffs-non-applicants. Counsel’s fee 
Rs. 40. 

P.N./r.K. Bevision allowed, 
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Full Bench 

Macnair, Ofpct. J. C. and Mohiuddin 
AND Staples, A. J. Cs. 

Skeoram — Plaintiff — Appellant, 
v 

Hiraman and others — Defendants — 
Respondents. 

Second Appeal No. 665 of 1927, Deci- 
ded onllth July 1929 against decree of 
Addl. Dist Judge, Nagpur, D/- 24th 
August 1927 in Civil Appeal No. 41 of 
1927. 

^ (b) Civil P. C., O. 41, R. 1 — Decree 

for plaintiff againit three defendanta — Both 
plaintiff and defendanti preferring aecond 
appeals — Separate judgments delivered — 
Separate decrees drawn — Result being dis- 
missal of suit— Plaintiff filing one second 
appeal against both decrees — Two separate 
second appeals held not necessary. 

The first Courb passed a decree in favour of 
pUinbifi A againab defendants B, C and D. 
Plaiutifi A filed an appeal therofrom and so 
the defendants B, G and D. The lower appel- 
late Court delivered separate judgments in 
tho two appeals and drew up two separate 
decrees, the qpt result being that the suit was 
dismissed. The plaintiff A came up to the 
High Court in second appeal desiring that 
both the decrees of tbs lower appellate Court 
should bo sab aside. The plaintifi filed only 
B single second appeal. 

Held', that it was nob necessary for the 
plaintifi to file two separate second appeals. 
(Oases Referred.) [P 231 C 2] 

(b) Practice— Decree — Only one decree 
should be drawn up when appellate Court 
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hat lo deal with two appeoli ariiing out of 
the lame fuit. 

Per Findlay, J, C , — Apart fTom the question 
of preliminary and final decrees in suits the 
intention of the Civil Picoadure Code is that 
there should be only one dcoree in any givan 
suit and, therefore, when an appellate Court 
has to deal with two appeals arisihg out of 
the same suit it is desirable that it should 
draw up as a single decree, a comprehensive 
document which would give its adjudication 
in the whole matter of the litigation involved. 

[P 230 C 2] 

B. N. Padhey—ioT Appellant. 

M. R. Bohde — for Respondentg. 

Order of Reference. 

Findlay, J. C — An interesting point 
of law arises in the present case, which 
in my opinion, should be referred to a 
Full Bench In the present suit (No 202 
of 1926, in the Court of the Additional 
First Subordinate Judge, 2nd Class, 
Nagpur), the plaintiti Sheoram was 
granted a declaratory decree against 
four defendants to the oUect that he was 
the owner of a part of an absolute occu- 
pancy held. Both the plaintiff and 
three of the defendants appealed. The 
Judge of the lower appellate Court deli- 
vered a full judgment in the defendants’ 
appeal. In the plaintiff's appeal a for- 
mal separate judgment was also recorded 
and two sepal ate decrees were drawn up. 
The defendants’ appeal succeeded and 
the suit was dismissed, while the plain- 
tiff’s appeal was also dismissed. 

The plaintiff has now come up to this 
Court on second appeal desiring that 
both the decrees of the lower appellate 
Court should be set aside A prelimi- 
nary objection has been taken by the 
counsel for the respondents to the effect 
that, under O. 41, R 1, Civil P. C , a 
separate appeal should have been hied 
against the judgment and decree of the 
lower appellate Court. Reference has 
also been made to the fact that the Civil 
Procedure Code makes no provision for 
the consolidation of appeals and that, 
even if this he permissible, under the 
inherent powers of the Court under 
S. 151, Civil P. C , no consolidation, as a 
matter of fact, took place in the lower 
appellate Court, or was even asked for. 
Reliance has also been placed on two old 
deoisioDS of the Allahabad High Court 
Zaharia v. Dehia (l), and Dakhni Din 
Y. Syed AH Asghar (2), in which a view 

(1) [1911] 33"Ail. 51=*7 I. C. l"6G=.7 A. L. J- 
861 (F B ) 

(2) [1911] 33 All. 151=7 I, 0. 909=7 A. L. J. 
995. 


(FB) (Findlay, J. C.) 1929 . 

favourable to the respondents' conten- 
tion was taken. Much water has, how- 
ever, flown underneath the bridge since* 
those two decisions were given. The 
earlier Allahabad decision was distin- 
guished by the same Court in the Full 
Bench judgment contained in Ohanshamt- 
Singh v Bhcla Singh (3), which deci- 
sion also overruled the judgment in 
Dakhm Din v. Syed Ah Asghar (2), 
quoted above. 

I do not desire at present to go into 
the matter at any length, but it certainly 
seems to me, as at present advised, that 
the latter Full Bench decision is the 
more correct exposition of the law. la 
a very old decision of Phear, J., in- 
liaghuhans Sahai w Mt (4), the- 

learaed Judge remarks: 

“It IS, howevor, obvious that when two' 
parties to a suit appeal so that the one appeal 
IS but the cross-appeal of the other, there^ 
ought to bo only one final decree made bet- 
ween two parties." 

If the lower appellate Court in the* 
present case had followed this courGe* 
and made a joint decree dismissing the- 
one appeal and allowing the other, the 
diiliculty I ara now confronted with 
would not have arisen. It is perfectly 
possible, of course, to argue so far 
correctly in terms that, under the provi- 
sions of O 41, R 1, two separate appeals 
should have been filed in the present 
case, but when one gets down tn essen- 
tials, it seems to me that these two* 
decrees should, for the purposes of second 
appeal in this Court, be regarded as one. 
The practice of the lower appellate Court 
drawing up separate decrees, as it has- 
done in the present instance, seems to- 
me an undesirable and possibly a wrong 
one. Apart from the question of preli- 
minary and final decrees in suits, the; 
intention of the Civil Procedure Code , 
obviously is that there should only be! 
one decree in any given suit and, there-: 
fore, in my opinion, when an appellate 
Court has to deal with two appeals'; 
arising out of the same suit, it is highly ' 
desirable that it should draw up, as itsl 
single decree, a comprehensive document , 
which would give its adjudication an the, 
whole matter of the litigation involved j 

1 may add for the information of my 
brothers that the Lahore High Court 
in a recent Full Beach decision, Mt.. 

(3) A. I. R. 1923 All. 490=45 All. 506 (F.B.). 

(4) [1873] 20 W. R. 294. 
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Lackhmi v. Mt. Bhulli (5), took a vie^ 
-similar to ttia deoision ia Ghansham 
&ingh v. Bhola Singh (3), quoted above 
but it is only fair to add that one Judge 
^Dalip Singh) has written a dissen- 
ting judgnent which also merits con- 
sideration. 

I therefore refer the following question 
to a Full Benoh: 

- “Tho Arab Court paaaea a dacree in favour of 
^aintiS A agaiaab defoadaata B, C and I). 
FlainbiQ A Alea an appeal thorefrom and ao do 
defendants B, C and t>. The lower appellate 
‘Goaib delivers separate judgin'inta in the two 
appeals and draws up two separate deoreea, 
the net result being that the suit was dis- 
missed. The plainbiA A oomes up to this 
<3oiirb in second appeal desiring that both the 
decrees of the lower appellate Court should be 
«et aside. The plaintiA Ales enly a single 
second appeal in this Court. Can this Court 
entertaiu the said secoud appeal, or is it 
necessary for the plaintiA to Ale two separate 
second appeals'^” 

Opinion 

Macnair, Offg. J. C — Tha quastion 
referred for decision by a Full Benoh is 
as follows: 

"The Arst Court passes a decree in favour 
of plaintiA A against defendants B, C and D. 
PlaintiA A Ales an appeal therefrom and so do 
defendants B, C and I). The lower appellate 
<jourt delivers separate judgments in the two 
appeals and draws up two aepaiate decrees, 
the net result being that the suit was dis- 
missed. The plaintiA A comes up to this 
Court in second appeal desiring that both the 
decrees of the lower appellate Court should be 
cet aside. The plaintiA Ales only a single 
second appeal in this Court, Can this Court 
entertain the said second appeal, or is it 
neoesaary for th« plaintiA to Ale two aoparate 
second appeals.” 

Wheu the lower appellate Court deli- 
vers a judgment dismissing an appeal 
and passes a decree, the decree from 
whioh the appeal is preferred is con- 
firmed. This is clear from the lan- 
guage of O 41, B. 32, Sch 1, to the 
Civil Procedure Code. I may, however, 
refer to the judgment of their Lord- 
ships of the Privy Council in Abdut 
Majid V. Jawahir Lai (6). A decree 
had been passed by the Subordinate 
Judge, Allahabad, an appeal to the High 
Court was dismissed and the decree of 
the Subordinate Judge was ooufirmed. 
The defendant obtained leave to appeal to 
the Privy Council but did not prosecute 
the appeal which was dismissed for want 
of prosecution. The chief matter of 
argument before the Board was a oon- 
teition that the decree of the High 
' (5) A.t.B. 19S7 Lab. 2a9:=J Lab. 394 (F B.) 

(6) A.l.B. 19U P. C. 66^36 All. 850 !(P.O.). 


Court had been donstruotively turned 
into a decree of His Majesty in Council 
by virtue of the dismissal of the appeal 
for want of prosecution, and their Lord- 
ships remarked: 

”Tbo order dismissiog bbo appeal foe want 
of prosecution did not deal judicially with 
tbe matter of tbo suit and oould in no senae 
be regarded aa an order adopting or conArm- 
ing tbe daciaion appealed from.” 

They subsequently remarked: 

‘The only decree for aala that exiata ia tbe 
decree, dated 8tli April 1833, and that is a 
decree of the High Court of Allahabad.” 

It is clear, then, that, in the opinion 
of their Lordships, when an appellate 
Court deals judicially with the matter 
of the suit, the decree of that Court 
based on a judgment is the only decree 
cipxble of execution An order dismiss- 
ing an appeal for want of prosecution is 
not an order oonfirming the deoision, 
not because it does not expressly state 
that the decree of the lower Court is 
confirmed, but because it does not deal 
judicially with the matter of the suit. 

In the case I am considering the decree 
of the lower appellate Court, which dis- 
missed the appeal of the plaintiff, merely 
states: 

“It IS orderad that the appeal be and it is 
hereby dismissed with costs.” 

But this decree read by itself is, noue 
the loss, a decree confirming the decree 
of the lower Court and capable of exeou- 
tion to the same extent as if it had 
contained the provisions of a decree of 
the lower Court. 

The other decree passed by the lower 
appellate Court set aside the decree of 
the first Court and stated that the suit 
was dismissed It is cleir that the 
lower appellate Court should not, on the 
same day, have passed two inconsistent 
decrees but the defect in the procedure 
was one of form; the intention of the 
Court was clear "The formal expres- 
sion of an adjudioation” by the lower 
appellate Court was, in form, two con- 
tradictory decrees, but was ia substauce 
and iateution a single consistent decree, 
substituted in place of the decree of the 
first Court. In these ciroumstanoes, the 
plaintiff was, in my opinion, entirely 
justified in treating the two decrees of 
the lower appellate Court as a single 
decree dismissiug his appeal, setting 
aside the decree of the first Court and 
dismiasiug the suit. The filing of a 
siagie second appeal was, therefore, 
proper. It would have been diflicalt toj 
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file (iwo sepBirate second appeals against 
the oonfiicking decrees of the lower 
appellabe Court in a suitable form. 

With his memorandum of appeal the 
appellant filed copies of both judgments 
and both decrees. The memorandum 
stated he was appealing from two 
decrees. It is unnecessary to consider 
what the result would have been had the 
appellant attacked one of the decrees 
(which mustp in my opinion, be consi- 
dered in substance a part of the real 
decree), and ignored the other It might 
then have been necessary to consider 
whether the decisions in the Allahabad 
Full Bench case Ghansham Singh v. 
Dhola Singh (3), and in the Lahore Full 
Bench case Mt. Laohhmi v. Mt. Bkulli 
(5), were correct. My answer to the 
question referred to the Bench is, there- 
fore, that this Court can entertain the 
second appeal. 

Mohiuddin, A. J. C . — I agree. 
Staples, A. J. C. — I agree. 

P.N./r.K. Reference answered, 
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Jackson and Mohicddin, A J. Ca. 

Thakurdas —Appellant. 

V. 

Dhanrao — Respondent. 

First Appeal No- 112 of 1928, Decided 
on 27th March 1929, egainst judgment 
of Sub-Judge, First Class, Khandwa, 
D/- 18th February 1926. 

Civil P. C., S. 60~Service tenures are not 
attachable in execution. 

VillagBS or lands given as jagira for seryicaa 
cannot ba attaohod and sold in execution of a 
decree as the sale of such property is opposed 
to the nature of the interest affected and is 
also contrary to public policy : A. I. R. 1922 
Mad, 197, Foil, [P 232 0 2] 

J. Sen — for Appellant. 

W. B. Puramk—ioT Respondeat. 

- Judgment — The share of Dhannoo in 
the village Daryapur and malik makbuza 
fields recorded in his name were attached 
by the decree- holders, who got a decree 
for Rs. 12,294-12-0 against Dhannoo in 
Suit No. 38 of 1925 on 18th February 
1926. The respondent had filed an ob- 
jection in the Court of Sub-Judge, First 
Class, Khandwa, and it was allowed on 
21st August 1928, and the property at- 
tached was released, on the ground 
that 

*'the holders of the village and the fields in 
. question were only trustees and had no dis- 
posing power over the corpus of the estate 
exexoisable for their own benefit." 
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The decree-holders have filed this ap- 
peal against the order dated 2l8t August 
1928. 

The earliest document about the vil- 
lage Daryapur which has been filed in- 
this case is a copy of the order (Ex. D-1)^ 
passed by Captain Forsythe on 9th No- 
vember 1866, granting proprietary right 
to Mohan Gujar. The order begins with 
these words : 

"It appears from the raoords that this mou- 
zah was in A. D. 1737 khalaa. In A. D. 1846. 
it was given by H._H. Soindeah to Mohan Gu- 
jar in jagir on the tenure of affording drinking 
water to all travellers.” 

This shows that the village was givect 
as a jagir for service. In the muafi re- 
gister for the year 1868 (Ex. D-3)th6' 
following words appear ; 

"stated to be a grant from Scindeah's Govern- 
mont for charitable purposes.” 

This village was released in perpetuity 
as a muafi in pursuance of the treaty,, 
which took place in 1860 between Bri- 
tish Government and the Indore State. 
In the muafi register of 1899 in Col, 12 it 
was recorded that the village Daryapui 
was a grant for watering cattle of the. 
village said to have been made on a dato 
now unascertainable. All these docu- 
ments clearly indioato that the village 
Daryapur was granted by the Soindeah 
Government as a service grant and the 
British Government on account of the 
treaty of 1860 confirmed the grant on the 
same condition. As pointed out by Soh- 
wabe, C. J. in Anjaneyalu v. Venu-Gopal 
Bice Mill, Ltd, (1) : 

"the sale of such property is opposed to the 
nature of the interest affected and is also 
contrary to public policy.” ' 

Dhannoo cannot render the service at- 
' tacbed to the grant, unless he enjoys the 
revenue of the property which was given 
to him. The village, therefore, cannot 
be attached and sold in execution of the 
decree obtained by the appellants against 
respondent. The malik makbuza fields 
were also granted for the same purpose. 
This is clear from Ex. 5 jamabandi of 
Daryapur for tha year 1926/27 and Ek. 
0. 5 the jamabandi for the year 1890/91. 
The fields also are not liable to attach- 
ment and sale. 

The appeal, therefore, fails and is dis- 
missed with costs. We allow Rs. 50 ai 
pleader’s fee in this case. 
y.b./r.k. Appeal dismissed, 

(i) A J.B. 19S2 Mad. 197^45 Ma*d. 620. 
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Einkhede and Mohiuddin, a. J. Os. 
Musa — Aooused — Appellaat . 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 172 of 1928, De- 
cided on 6th September 1928, against 
judgment of Sess. Judge, Saugor. 

(a) Evidence Act, S. 133. — S. 133 ii lub- 
jec| to S. 114 111. (b). ' 

Absolute rule of law regarding the evidence 
of accomplices that an accomplice shall be a 
competent witness against an accused person 
and a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony 
of an accomplice is subject to a rule of guid- 
ance in illustration (b) to S, 114 and which 
says that an accomplice is unworthy of 
credit, unless he is corroborated in material 
particulars. [P 934 C 2] 

^b) Criminal P. C., S. 288 — Evidence in 
committing Court brought on record under S. 
288 on day of examination — No notice given 
to prosecution or defence — Course irregular 
and illegal. 

At the trial, on the date of the examina- 
tion of the witness, the evidence of the wit- 
ness recorded under Ch. 18, Criminal P. C., 
was brought on record and admitted in evid- 
ence under S. 288. The Court did not inform 
the accused or the prosecution that ho was 
going to treat as evidence under S. 288 the 
evidence of the witness. 

Held : that the course adopted was con- 
trary to practice and iucousistent with all 
rules regulating the admissibility of evidence. 

[P 235 0 1] 

(c) Criminal P. C. S. 288— Whole slale- 
ment in committing Magistrate's Court must 
be treated as evidence. 

Under S. 268 whole of the previous state- 
ment is to be treated as evidence and not only 
portions of it and therefore it is essential to 
put the whole of it to the witness and then 
after giving notice to the prosecution and the 
defence, it can be brought on record under 
S. 288. Criminal P. C. [P 235 G 2j 

(d) Criminal P. C., S. 539-B — Inspection 
by a Sessions Judge — Non-compliance with 
the provisions of S. 539-B is an illegality 
vitiating conviction. 

Omission to place on record the memoran- 
dum of a local inspection is an irregularity 
which may result in vitiating the conviction 
If there was any prejudice resulting from the 
default . A. I. R. 1924 Cal. 1035 and A. I. R. 
1925 Cal. 1246, Ref, [P 236 0 1] 

Harisingh Oour aai A. Bazalc — for 
Appellant. 

G. P. Dick for tin Orov^n. 

Judgment. — The appellaat Moham* 
mad Musa, who is 16 yeats of age, has 
been oouviobed by the Seaaioaa Judge, 
Baugor, under S. S02, 1. P. 0., for the 
murder of Mohammad Ishaq, aged 25 
1929 N/30 


years, which took place oa the night of 
ITth March 1928, and has been sent- 
enced to death. 

The corpse of Mohammad Ishaq who 
was Pesh-Imam of Kasai Mandi Mosque 
and who was present at the taravi 
prayer on the night of 17th March, was 
seen lying near the railway line by 
many persons on the morning of 18th 
March, and one of them P. W. 6 
Ilussaini went to the Police Station 
House, and made a report, which is Ex. 
P. 1. After inquest, the corpse was 
sent to the mortuary and Assistant 
Medical Officer Deo Rao held the post- 
mortem examination. He found a num- 
ber of injuries, which have been men- 
tioned in para. 9 of the Sessions Judge’s 
judgment and expressed the opinion that 
death was due to fracture of the skull, 
that the injuries found on the body 
could have been caused by the knife Art. 

A, that the deceased was not of a weak 
constitution and was much older than 
Musa, that it was improbable that 
accused Musa would have singly iu- 
fiicted the wounds on the deceased and 
that blood must have passed profusely 
from the body. It is thus clear that 
Ishaq was murdered by some person or 
persons, between 9 pr m. and 6 a. m. 

The exact time when Mohammad 
Ishaq was murdered is very important 
in this case, but the evidence on this 
point is far from satisfactory. Accord- 
ing to P. W 1 Siddiq, Ishaq was 
murdered before 11 p. m., and he de- 
finitely stated that he reached home, 
after the murder, just as the 11 p. m. 
train wrent out. Ismail, P. W. 3, 
who was staying in the mosque that 
night stated that after the Bina Katni 
train had passed at about 11-30 p. m., 
Siddiq alonp came to the mosque for the 
third time, inquired from Ishaq if he 
was going to wako up people for saheri, 
that after this Ishaq went to sleep again, 
and that about 2 a. m.. on being called 
by some one, Ishaq went out. If Ismail 
is to be believed on this point, Ishaq 
was alright and alive at the time, when 
Saddiq says he was murdered. This is 
the first important particular, about 
which there is not only no corroboration, 
but a direct coutradiebion. Both the 
witnesses are definite about the time 
and their statements are irreoonoilable. 
It is, therefore, not possible to find out« 
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the exact time, when Ishaq was mur- 
dered. 

The next important point which is 
established will be of great help in de- 
ciding this case, is the question of 
motive, the feeling or reason which 
actuated the appellant to commit this 
brutal murder. Ths learned Sessions 
Judge in paras 2 and 3 of his judgment, 
has stated the prosecution case, regard- 
ing motive, in these words : 

Tho accused Musa and he (Ishaq) had 
been friends for some time and addicted to 
sodomy. The accused, however, a few mouths 
before the murder became friendly with Mo- 
hammad Siddiq F. W. 1, who is about 
14 years of age and between them also sodomy 
took place. Ishaq, aggrieved by the cessation 
of Musa's friendship, sent him numerous 
letters expressing his sorrow and hope for a 
resumption of their former relations .... 

Musa who had lost interest in 

Jshaq was irritated by these letters and by 
the taunt of "Ishaq ka gandu " and avantu- 
ally decided to kill him." 

The evidence on this point has bean 
discussed in paras. 22 to 28 of the lower 
Court’s judgment, and, the conclusion 
reached has been stated as follows . 

" From the tone of the letters and the 
oiroumstances in which they were written, 
it ia undiBputably clear that both had been 
on terms of an unnatural intimacy and that 
Musa had refused to continue this connexion 
with Ishaq." 

Regarding the alleged sodomy between 
Musa and Siddiq, the learned Sessions 
Judge expressed his opiuiou in para. 29 
in the following words : 

" The friendship between Musa and Siddiq 
was extraordinary and could only be ex- 
plained by the fact that they also practised 
'sodomy although 1 con- 

sider it must have taken place, I cannot hold 
^hat it has been proved. At any rate, there 
oan bo no doubt of the existence of a strong 
friendship between these two.” 

In arriving at the conclusions men- 
tioned above, the learned Sessions Judge 
has mainly relied on the following facts ; 

1. Taunt " Ishaq ka gandu ” uttered by 
Wall Mohd. ; 2. Letters P-21 to 51 written by 
Ishaq, and P. 52 to 62 in Musa’s handwriting, 
and, 3. Siddiq's sbatomenb. 

(The learned Judges discussed the 
.evidence and proceeded.) We do not 
find any reliable material on record 
from which we could infer that Ishaq 
and Musa were addicted to sodomy, 
.and, find it difficult to believe that 
a passive agent would resent the 
overtures of the active agent, to such an 
extent, that he will try to get rid of 
ihim by murdering him. 
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The evidence of Siddiq, P. W. 1, 
the approver who is 14 years of age, has 
to be considered next He says that he 
was present at the murder and saw Musa 
killing Ishaq. He is a competent wit- 
ness against Musa, and a conviction 
will not be illegal if it proceeds 
upon the uncorroborated testimony of 
Siddiq, according to S. 133, Evidence 
Act, but this absolute rule of law, as 
regards tho evidence* of accomplices, is 
subject to a rule of guidance which we 
should also regard and it is contained 
in illustration (b) to S 114 and runs as 
follows . 

" That an accomplice is unworthy of credit 
unless be is corroborated in material parti- 
culars.” 

We will first examine the evidence of 
Siddiq to find out if ho is a roliable wit- 
ness and later on, see if he is corrobo- 
rated in material particulars 

# « 

It seems to us that Musa had gone 
late to the Mosque for the taravi prayers, 
and after the prayers Musa and Ishaq 
had gone towards the bridge, and Siddiq 
went away towards his house, and Ishaq 
went back bo the mosque This ia 
the story which Siddiq had given out 
first and is corroborated by P. W. 3, 
Ismail, who was in the mosque that 
night. Ismail stated before the Sessions 
Judge that he saw Musa at lamplight, 
that night, but nob again that night, 
that Ishaq went out to take his food 
after taravi prayers and returned to the 
mosque at 10-30 p. m. that Siddiq had 
come twice to the mosque during the 
absence of Ishaq and had enquired about 
him, that Siddiq came again at 11-30 
p. m., and asked Ishaq if he was going 
out to wake up people for sehri, that 
Ishaq went to sleep after that, and that 
at about 2 a. m. he heard some one shout 
for Ishaq and he went out. This wit- 
ness when reminded of his statement 
made before the committing Magistrate, 
admitted that he had stated that he had 
seen Musa coming at midnight, and ex- 
plained later on in cross-examination 
that as Siddiq had told him that the 
man who had taken out Ishaq was Musa 
and, therefore, be had mentioned Musa's 
name. To the questions put by Court, 
this witness replied that it was a dark 
night, and the man who came for Ishaq 
first called from outside the gate and then 
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came iaside and eatered tho hujra and 
was 40 paces from him. This wibaeas 
according to his own statement was 
under police surveillance for a week after 
the occurrence and was staying in the 
Police Chauki. He has made different 
statements about the person who came 
to call Ishaq and finally stated that ha 
did not recognize the man who had come 
to the mosque to call Ishaq at 2 a. m. 
If^his statement about the departure of 
Ishaq from the mosque at about 2 a. m. 
is correct, in that case, the statement of 
Siddiq cannot be true, and if Siddiq’s 
statement is true, the statement cf Ismail 
must be false. The witness has made 
different statements about the persons 
who had come to call Ishaq and, there- 
fore, reliance cannot be placed on his 
statement. 

The learned Sessions Judge has made 
the following endorsement on the back of 
Ex. F-2, Ismail's statement, made before 
the committing Magistrate : 

“ Relevant portions read in Court and admit- 
ted under S. 288, Criminal P. C ” 

Ismail was examined on 9bh July 1928, 
in the Sessions Court and the order-sheet 
of that date does not contain any entry 
about treating as evidence in the case 
under S 288, Criminal P C , the evidence 
iof Ismail recorded under Chap. 18. 
iThere is no doubt that the evidence of 
llsmail as contained in Ex P-72 was 
brought on the Sessions record on 9th 
July 1928, but this ought to have been 
done, with full notice to tho conductors 
of the prosecution and defence. The 
following additional ground was filed in 
this Court : 

" 1. That the lower Court was wrong in 
transferring the statement of F. W. 2, Ismail 
made to the committing Magistrate after close 
of the case under S. 288, Criminal P C , with- 
out intimating even his intention to the 
aoGused so as to enable him to cross-examine 
the witness thereon, and this illegality has 
materially projiidioed your appellant (3. 32). " 

There is nothing on record to show 
that the Court informed the accused, 
that he was going to treat as evidence 
under S. 288, Criminal P. C., the evidence 
of Ismail. The course adopted is con- 
trary to practice and inconsistent with 
all rules regulating the admissibility of 
evidence Tho endorsement mentioned 
that 

" relevanb portions read in Court and admit- 
ted under S. 283, Criminal P. C. ” 

We find it impossible, to find out either 
from the deposition of P. W. 3, Ismail 
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recorded on 9th July 1928, or from Ex. 
P-72 the relevant portions which were 
read out in Court, because the relevant 
portions have neither been mentioned nor 
marked. Under S. 280, Criminal P. C.,| 
the whole of the previous statement is to! 
be treated as evidence and not only por-l 
tions of it, and therefore, it was essential! 
to put the whole of it to the witness andi 
then after giving notice to the prosecu-^ 
tion and the defence, it could be brought 
on record under S 288, Criminal P. C. 
It seems to us that the portions which 
were put to the witnesses were put for 
the purpose of contradicting him, rather 
than anything else. The evidence of 
such witnesses who have resiled from 
their former statements cannot be relied 
upon for supporting a case of this sort. 
The evidence of Ismail was wrongly . 
taken on the record under S. 288, Crimi- 
nal P. C., and we have no alternative hut 
to reject it. 

Wazir D W. 4, is another witness whe 
speaks about seeing Musa at the door of 
the mosque and Ishaq and Musa entering 
the hujra. Ho must have gone to the 
mosque, if he did at all, at about 10 p. m 
and seen Ismail sleeping there. Ismail 
knew Wazir and stated definitely that 
Wazir did not come to the mosque that 
night Each and every important pro- 
secution witness in this case has either 
made different, irreconcilable, contradic- 
tory statements or is contradicted by 
another prosecution witness. We find it 
unsafe to rely on such witnesses 

The learned Sessions Judge inspected 
the spot on llfch July 1928, but failed to 
record a memorandum of the relevant 
facts observed at the inspection, as he 
was bound to do under S. 639-B, Crimi- 
nal P. C , and wrote the following in 
para. 39 of his judgment : 

" Having inspeobed the place mentioned in 
the evidence, 1 am aabisded that the uncorro- 
borated portions of Slddiq's testimony are^ 
true. *’ 

The learned Judge ought to have stated' 
definitely, what uncorroborated portions 
of Slddiq's testimony were found by him 
to be true, on spot inspection. As noth- 
ing has been mentioned in the judgmentr 
we have no means of knowing what the 
learned Judge had in his mind when he 
wrote what he has written about the 
corroboration of uncorroborated portions 
of Slddiq's evidence, and therefore, we' 
have no alternative but to exclude that' 
portion of the judgment, while consider- 


Musa V. Emperor 
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iog this CEkse. In Hriday Govinda Sur 
v. Emperor (l) ; Newbould aod Mukerjee, 
JJ , held that 

“ The omiBflion to place on the record the 
memoraaduin of a local inapeobion ia an 
illegality vitiating the conviotion, and nob an 
irregularity curable by the absence of any 
.prejudice resulting from the default, " 
and in a later ease reported as Forbes y. 
Muhammad Alt Haidar Khan (2) ; 
Walmsley and B. B. Ghose, JJ., held 
that 

" The omission to record a memorandum 
, under S. 539-B, Criminal P. G. in an inquiry 
'under S. 145 la not an illegality vitiating the 
proceeding, but an irregularity which does 
not affect it in the absence of prejudice to the 
parties. ” 

The accused is certainly prejudiced 
because the learned Sessions Judge relied 
on his own impression, received at the 
apob inspection, in coming to the con- 
clusion that the uncorroborated portions 
of Siddiq's testimony are true, but in 
this case, as we have decided, for reasons 
already given, to exclude that portion of 
the judgment, we do not consider it neces- 
sary to order a retrial. 

The following articles which were 
•seized either from the person of the ap- 
pellant or from his house, have been 
found to be stained with human blood : 

Article S Pyjama ; Art. V Tape ; Art. P 
Shirt ; Art. Q Pyjama , Art. O Babtua or 
.purse, 

S and V were seized on 19bh March 
1926, P and Q were seized on 20th March 
1928 and 0 on 21st March 1928. Siddiq 
definitely stated that Musa was wearing 
that night shirt, pyjama S and coat R, 
Coat article R was found to be blood- 
stained but as the stains were disinteg- 
rated, their origin could not be deter- 
mined. The only article which, there- 
fore, remains is article S, the pyjama. 
The appellant has offered an explanation 
as to how the pyjama came to be stained 
with blood and has examined a witness 
in support of his statement. The expla- 
nation seems to be a plausible one and 
may be quite true. Anyhow we cannot 
infer from these human blood-stains on 
the pyjama, that Siddiq is speaking the 
truth or that Musa gob these stains when 
he murdered Ishaq. The presence of 
other clothes stained with human blood, 
about which the prosecution has nothing 
io say, beyond producing them in Court, 
and which were certainly not worn by 

(1) A. I. R. 1924 Cal. 1305:a59 Gal. 148. 

.(2) A. I. B. 1996 Oal. 1246^69 Oal. 46. 


Musa when he committed the murder, 
takes away the significance if any, of find- 
ing blood-stained clothes with the appel- 
lant. No importance can be attached to 
the blood-stained clothes in this case. 

Article 0 was seized on 2lBt March 
1928, from Musa’s house but he did not 
admit that it belonged to him. The pro- 
secution tried to prove by examining F. 
W. 24, Alidad Khan that the purse belon- 
ged to Ishaq but Alidad Khan expressed 
his inability to identify it. There is no 
reliable evidence to show that Art. 0 
belonged to Ishaq and the learned Sessions 
Judge seems to be wrong in writing in 
para. 41 of the judgment that the battua 
Ex. O is admittedly his (i. e. Musa’s) 
property. The finding of a blood-stained 
purse in the house of Musa, which has 
nob been proved to be that of Ishaq, can- 
not be said to be a particular which 
corroborates the statement of Siddiq. 

The appellant Musa was sent to Assis- 
tant Surgeon Ghulam Ali for examination 
on 19th March 1928, as some bruises and 
scratches were seen on his person. The 
marks were very faint and were observed 
through a magnifying glass Mr. Ghulam 
Ali opined that the scratches were very 
superficial and could be caused by the nails 
of the accused or by the nails of another 
person during a struggle or by thorns, if a 
man falls on a bush of thorns. The 
medical evidence is consistent with the 
prosecution theory, as well as with the 
case put forward by the appellant. There 
were scratches on the left side of the chest 
and an abrasion on the right shoulder, 
which could not be caused by the deceased 
during the struggle, as the appellant was 
wearing a shirt and a coat. The scratches 
and an abrasion, therefore, by them- 
selves do not prove anything. 

There are certain other matters, e. g., 
discovery of blood-stains on the rail at 
point 1, discovery of blood-stains on the 
iron fencing at point 12, presence of rose 
petals near the corpse. Bs. 12-9-0 seized 
from Ajmeri on 2l8t March 1928, men- 
tioned in paras. 40 and 41 of the lower 
Court’s judgment, which have been per- 
haps considered by the learned Sessions 
Judge, as " the leading circumstances ” 
of Siddiq’s story, which may be regarded 
as corroborating the statement of the 
approver Siddiq. These are not material 
particulars and do not afford such corro- 
boration of the approver’s statement, as 
to make his statement reliable. 
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After a careful coasideratioQ of the 
‘entire evidence in the case, we are of 
opinion, that the charge under S. 302, 
I. P. C., has not been established 
against Musa, and, therefore, he is ac- 
quitted. 

V.B /r.K. Appeal allowed. 


I 

A. 1 R. 1929 Nagpur 237 

Mohiuddin, a. j. C. 

Manbodh Singh — Applicant. 

V 

Jhaboolal and others — Non-appli- 
eants. 

Criminal Revn No 339 of 1928, De- 
cided on 20th December 1928, against 
order of Sess. Judge, Hoshangabad, D/- 
30th June 1928, in Oriminal Revn. No. 2 
of 1928. 

Criminal P. C., S. 233 — No queatlon of 
illegal joint trial ariies when accuied per* 
■oni are discharged under S. 253 — Criminal 
P. C., S. 253. 

There is no provision in bhe Criminal Pro- 
cedure Code requiring a separate inquiry in 
respect of each acouaed person. The pro- 
vision contained in S. 233 relates to separate 
trials only. Hence no question of an illegal 
joint trial arises when the accused persons 
are discharged under S. 253: 0 N„ L. R. 42, 
Bel. on.; 4 N.L,R. 71 and 13 N, L. R. 35, D%st. 

[P 237 C 2] 

Abdul Bazak-^toi Applicdint. 

Ftda Hussain — for Noa-applicaints. 

Order . — Sub-Judge Sohagpur, filed a 
complaint against Jhaboolal, Debisa and 
Premchand in the Court of Sub-Divi- 
sional Magistrate, Sohagpur. from whose 
file the case was transferred to the file 
of Mr. Steinhotf, Magistrate, First Class, 
Hoshangabad, who, on 18th February, 
1928, discharged the accused. Manbodh 
Singh filed a revision application in the 
Court of Sessions Judge, Hoshangabad, 
which was rejected on 30th June 1928. 
He has now moved this Court by means 
of a revision application and prays that 
the District Magistrate be directed to 
hold a further inquiry into the case. 
The first point which was urged was 
that the joint trial of the three accused 
was contrary to law and illegal, and a 
separate trial of each aooused should be 
ordered. In this connexion the rulings 
of this Court reported as Emperor v. 
£alwant Singh (1) and Ounwant v. 

(1) [1908] 4 N. L. R. 71. " 


Emperor (2) were cited. In Emperor 
V. Balwant Singh (l) there was a joint 
trial of six persons, based on a medley 
of unconnected transactions some joint 
and others several, and in Ounwant v. 
Emperor (2) the scribe and the attes" 
ting witnesses of an alleged forged docu- 
ment were tried together. In both the 
cases it was held that the joint trial 
was illegal. But these cases have no 
bearing on the present case, in which 
there has been no trial at all but only an 
inquiry. As pointed out by Drake Brock- 
man, J. C. in Manna v. Emperor (3).; 

** In a warrant case the trial proper does 
nob begin until the aooused i.s charged and 
called upon to answer." 

A Court seized of a case can at almost 
any point upbo actual judgment separate 
the trials of persons or offences and in 
this case, if the learned Magistrate had 
come to the conclusion that a prima facie 
case had been made out against the non- 
applicants, he could have, if necessary, 
held a separate trial, for each accused 
As the case never reached that stage, no 
question of an illegal joint trial arises 
in this case. There is no provision in 
in the Criminal Procedure Code requir- 
ing a separate inquiry in respect of each 
accused person, the provision contained 
in S 233 of the Code relates to separate 
trials only. The procedure adopted in 
the case is correct and the point urged 
does not affect the inquiry which was 
held It was next urged that the cir-| 
cumstantial evidence of the following! 
fact which proves the offence, was not 
properly considered: 

(1) Omission to mention the chitti in 
the sale-deed. 

(2) Omission to mention the pa> ment 
of Rs. 400 and, 

(3) The existence of Ex. P. 5 which ia 
partly in the handwriting of the non- 
applicant Jbabboolal. 

The above facts, if correct, may raise 
a suspicion against the correctness of 
the date mentioned in the receipt but do 
not prove conolusively that the chitti 
was really antedated. There is no refer- 
ence in the sale-deed about the chitti 
but there is a reference about a previous 
agreement which perhaps, was meant for 
the ohitti. Ex. P-6 which is a list of the 
tenants who were in arrears does not 

(2) [1917] 18 N. L. R. 35=80 I. 0. 793=18 
Or. L. J. 889. 

(8) [1918] 9N. L. B. 42=19 I. 0.826=14 
Or. L. J. 280. 
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really prove anything. Jhaboolal denied 
the fact that the Ex. P-5 was in his 
handwriting and there is no independent 
evidence on the point except the atate- 
ment of Kamod Singh who stated that 
a portion of Ex. P-5 was written by 
Jhaboolal. Under the circumstances of 
this case no reliance could be placed on 
the statement of Kamod Singh on that 
point, when no other evidence was ad- 
duced on the point The evidence ad- 
duced on behalf of the prosecution was 
carefully considered and the non-appli- 
cants were discharged, because a prima 
facie case was not made out against them. 
The order of discharge is neither per- 
verse nor incorrect and, therefore, no 
interference is necessary. 

The application is dismissed. 

P.N./r K- Revision dismissed 
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Findlay, J. C. 

Oopaldeo — Applicant. 

V. ^ 

Ratni — Non-Applicant. 

Criminal Revn. No. 271 of 1928, Deci- 
ded on 2drd August 1928, against order 
of Sub-Divisional Mag., Nagpur, D/- 
22nd May 1928. 

Criminal P. C., S. 488 (5) — Order of main- 
lenance allowance paiied in wife's favour — 
Single act of adallery on her part does not 
entitle husband to discontinue allowance. 

Where an order of maintenance allowance 
is passed under 8. 488 in favour of a wife, 
High Court will not disturb it in revision 
unless the applicant satisfies the Court that 
his wife has, under 3. 488 (5), become dis- 
entitled to the continuanoQ of tho allowance 
•jind a single solitary act of adultery on her 
^rt does not give the husband the right to 
discontinue It: SI Mad. 165, Dist. [P 298 0 2] 

M. K. Padhey and Y. V. Jakatdar — 
for Applicant. 

W. B. Puranik—ior Non-Applicant. 

Order. — The applicant Gopaldeo 
Baghvi applies for revision of an order 
of the Sub-Divisional Magistrate, Saoner, 
dated 22nd May of this year, ordering 
him to pay certain arrears of mainten- 
ance allowance to the non- applicant, 
his wife Mt. Batni. The latter woman 
obtained an order in her favour on 10th 
October 1923, and she had, in due 
course, applied for payment of the allow- 
ance for three months from 10th Deoem- 
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her 1927. The applicant, as on previous 
occasions, once more raised the content 
tion, hitherto unsuccessful, that the non- 
applicant was living in adultery and it 
is undoubtedly true that, about 8th 
March she had advanced some seven 
months in pregnancy but says that she 
had meanwhile had intercourse with her 
husband. The lower Court, after a care- 
ful survey of tho evidence, has disbelieved 
the contention of the applicant that she- 
waa living in adultery with one Pandya- 
Mahar, and his review of that evidence 
is, in my opinion, unexceptionable. I 
agree with the Magistrate that, if there 
were truth in this allegation Pandya- 
would undoubtedly, when accused, have 
attempted to save himself at the expense 
of the non- applicant Even, however, 
if 1 assume that tho non-applicant’s pre- 
sent pregnancy was the result of a single 
act of adultery, which is the utmost 
extent I can go to in favour of the pre- 
sent applicant on the evidence on record, 
I cannot see that the applicant’s case at 
present is much advanced. 

1 have been referred to a decision of 
the Madras High Court in Ponnayee v. 
Periya Mooppan (l) in which Benson 
and Miller, JJ , were nob prepared to in- 
terfere with the discretion exercised by 
a Magistrate in refusing to grant the 
maintenance allowance because the ap- 
plicant there had been guilty of ad- 
ultery with a low caste man and had 
been outcasted in consequence. That 
decision appears to me quite inapposite 
in the present case. I am not concerned 
with the order of maintenance which has 
been passed long ago. Before that order, 
can be disturbed, the applicant has to 
satisfy the Court that his wife has, 
under sub-S. (5), S. 488, Criminal P. C., 
become disentitled to the oontinuanoe 
of the allowance, and this he has most 
certainly not done in the present case. 
His attempt to dispute the payment of 
the arrears seems only one more vexa- 
tious effort to avoid a responsibility 
which has already been imposed upon 
him in the previous proceedings. 

I see no reason, therefore, to interfere 
with the order of the Magistrate for the 
payment of the arrears in question, and 
the present application is dismissed* 
In the oiroumstanoea of the case, I order 
the applioant to pay to the non-appli- 


Gopaldeo v. Ratni (Findlay, J. 0.) 


(1) [1908] ai Mad. 185=18 M. L. 7. ISO. 
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«ant Bs. 10 ia respeob of ooslis to oover an^^remitted the sentenoe of imprison- 
Fleader’s fees aad the like, which she ment. 


must have incarred in this Court. 
P.N./b.K. Revision disniissedm 
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Budhedar, a. J. 0. 

^ Balchatlal — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 423 of 1928, Da” 
joided on 5th March 1929, against judg- 
ment of Dist. Magistrate, Raipur, D/- 
4th October 1928, in Criminal Appeal 
No. 134 of 1928 

Penal Code, S. 265^Principal ingredient 
‘of offence under S. 265 is the use of false 
measure with intent to defraud. 

Whera the accuaod waa getting hia gram 
measured with two kathas, which he borrow- 
ed for the purpo.s 0 from another parson, who 
told him that the kathas wore passed by the 
Notified Area Committee and which were 
seized by the police, who found them to mea- 
sure five tolas more than the standard katha 
and prosecuted the aecused who was convict- 
ed under S. 2G5. 

Held, that the accused could not be con- 
victed unless it was proved that he knew that 
the kathas were incorrect or that before he 
used them, he tampered with them. Unless 
this was established, fraudulent intention on 
the part of the accused so as to convict him 
under S. 265 could not be presumed, one of the 
.principal ingredients of the ofience being the 
use of false measure with inteat to defraud. 

[P 240 C 1] 

D N. Cholvdhry — for Applicant 

Order — The facts of the case are that 
*oa 4th April 1928 in the grain market of 
the Notified Area Committee of Bhata- 
para the applicant had purchased some 
-cart loads of wheat and while the same 
were being measured by two kathas 
bearing Nos 274 and 275, they were sei- 
zed by the police who found each of them 
to measure five tolas more of grain than 
the standard katha prescribed by the 
Notified Area Committee. The applicant 
was accordingly challaned under S. 265, 
1. P. 0 , for having fraudulently used a 
false katha measure and was oouvicted by 
Mr.^B. L. Yerma, Magistrate 2nd, Class, 
Baloda Bazar, and sentenced to three 
months rigorous imprisonment aad a fine 
of Rs 100. lu appeal the District Ma- 
.gistrate, Raipur, maintained the oonvio- 
ition but increased the fine to Rs. 300 


The applicant has, therefore, come up 
in revision to this Court and his learned 
advocate urged that in the absence of 
any evidence or oiroumstanoes showing 
that the accused knew of the incorrect- 
ness of the katha measure in question 
when he used them, he could not be said 
to have used them fraudulently within 
the meaning of S. 265, I. P .C. It is no 
doubt established by the evidence on re- 
cord in the case that the applicant did not 
himself possess any kathas, that those 
that were seized by police belonged to 
one Jeetmal from whom the acoused bad 
borrowed them on the day in question, 
and that these kathas were, as a matter 
of fact, verified by the Officers of the 
Notified Area Committee, on 2l3t March 
1928, with the result that one of them 
was found to be correct and the other 
short by only two tolas. It is also proved 
by actual test at the trial that these two 
kathas, on a comparison with the standard 
one, measured five tolas more and there- 
fore they were false measures within the 
meaning of S. 265, I. P. C. 

In para. 5 of his judgment in spite of 
the finding that Jeetmal had told the ac- 
cused, at the time when he lent the 
kathas, that they had been passed by the 
Notified Area Committee, the learned 
Magistrate presumes fraudulent inten- 
tion on the part of the accused because, 
according to him, it was possible that 
the accused could tamper with the 
kathas on the way. He further states 
that the accused: 

could very well do it whoa he was going to 
make a largo profit by its use and at the same 
time be not respoaaible for it as the kathas 
'belonged to another man." 

It is unfortunate that the learned Dis- 
trict Magistrate has fallen into the same 
error in making a similar presumption 
for, after concurring with the finding of 
the first Court that the kathas in ques- 
tion were incorrect, the ' learned District 
Magistrate in para. 2 of his judgment 
states that: 

" For the second question therefore whether 
the false kathas were ueed fraudulently I 
must find that they were so fraudulently used 
on the principle that a man must be presumed 
to know the natural result of his actions.’' 

The learned District Magistrate even 
goes farther than the trying Magistrate 
in presuming that the kathas in question 
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17616 inoorreot even when the Notified 
Area Committee certified them as oorrect 
and he could not understand 

tbe Notified Area Oommibtee certifying as 
oorreot katha with a wobbling “ aigoutter/’ 

It was the duty of the prosecution to 
lead some evidence to prove that before 
he brought the kathas from Jeetmal the 
accused knew them to be inoorreot or 
that before he used them he tampered 
with them and there being no evidence 
on these points the lower Courts could 
not. in my opinion, presume fraudulent 
intention on the part of the accused so 
as to convict him under S k65, I. P. C., 
one of the principal ingredients of the 
offence being the use of false measure 
with intent to defraud- 

For the reasons set forth above I 
allow the application for revision and set 
aside the conviction of the applicant- The 
fine, if paid, will be refunded. 

K.N /R.K. Revision allowed. 
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SUBHEDAR, A. J. C. 

Raghycb — Accused — Applicant. 

V. 

Emperor 

Criminal Revn No. 79-B of 1929, 
Decided on 2l8t June 1929 against judg- 
ment of Sub-Divisional Mag., Basim, 
D/- 17th March 1929. 

Criminml P. C. (5 of 1B98), S. 162-During 
trial after charge wai framed accufed deiir- 
ing to crofi-examine prosecution witnesses 
further and applying for copies of state- 
ments made by witnesses to police — Accused 
should be allowed such copies and judg- 
ment should not be passed without disposink 
of such application. 

11 during the course of the trial after the 
charge is framed the accused desires to orosa- 
eiaTnine prosecution witnesses further and 
applies to the trying Magistrate to grant him 
copies of the Btatements made by the wit- 
nesses to the police during the investigation, 
the Magistrate should allow him such copies 
and should not pass judgment without dis- 
posing of Buoh application, and if the appel' 
late Court finds that the statements of wit- 
ness were recorded in the diary he should 
remand the case and allow the copies to the 
accused . A. /■ 22. 1929 Rang. 67, Rel, on. 

[P 240 0 2] 

D. T. Mangalmurii — for Applicant. 

Order. — On 12fch February 1929 the 
aDDlicant was convicted by the Tahsildar 
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and Magistrate, Second Class, Basim, of 
an offence under B. 35A, I. P. G., and sen- 
tenced to four months rigorous imprisou- 
ment. His appeal to the Sub-Divisioual 
Magistrate has been rejected and he^ 
comes up on revision to this Court The 
applicant has already undergone the seU' 
tenoe and therefore the decision of thia 
applioation is only of an academical 
interest. 

During the course of the trial after 
the charge was framed the accused de- 
sired to cross-examine the prosecution 
witnesses further and with that object 
on 22Qd November 1928 he presented an 
application to the trying Magistrate to 
grant him copies of the statements made 
by the witnesses to the police during the 
investigation On 24th November 1928 
the Magistrate recorded the following 
curious order on the face of the appli- 
cation : 

"Ask S. I. if the statements are on separate' 
papers or in the general diary. If I’atter 
copies oannot be given.” 

In the order sheet of the same date 
the Magistrate also noted the following 
order . 

“Read application for copies of statements 
of P. Ws. made to police. Request S. I. 
through A. S. P. to send all papers in this 
connexion for my perusal and reference.” 

It does not appear from the record 
whether the police papers were sent to 
the trying Magistrate or not and judg- 
ment was apparently pronounoed with- 
out disposing of the aforesaid applioation 
for copies. The learned Sub-Divisional 
Magistrate in disposing of the appeal 
found fault with the trying Magistrate 
in not passing any final order on the ap- 
plioation for copies, but when he found 
that the statements of witnesses were 
recorded in the diary, he should have 
remanded the case and allowed the ac- 
cused copies thereof as was done in the 
case of Sulaiman Mohamed Bholai v. 
Emperor (1). But this appareut illega- 
lity oannot now be cured because the ao> 
oused has already undergone the sentence 
and his learned pleader very properly 
objects to a retrial being ordered. With 
these remarks the applioation is dis- 
missed. 

P.N./R-K, Order accordingly. 


(1) A. 1. R. 1929 Rang. 87=s6 Bang. 672. 
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SUBHEDAR, A. J C. 

Sadia and another — Plaiatiffs — Ap- 
pellaafcs. 

V. 

Ambhiria — Ddfeadant — Bespondeiifc. 

Second Appeal No- 359 of 1927, De- 
cided on ilbh March 1929, against; decree 
of Disk. .Tadge, Bhandara, D/- 22nd 
Mirch 1927, in Civil Appeal No. 112 of 
1926 

Contract Act, S. 65 — Usufructuary mort- 
gage executed by occupancy tenant in con- 
sideration of loan in contravention of Cen- 
tral Province Tenancy Act — Suit to eject 
mortgagee is governed by S. 65 and decree 
should be passed conditional on payment of 
loan. 

Where an oocupanoy tenant of certain fields 
oxeouted an ua rogi'itared usufructuary mort- 
gage in oonaiderabioii of a loan and the mort- 
gagee gut possQsaion under it, a suit brought to 
ejQob the mortgagee from the fields will bo 
governed by S. and a decree will be passed 
conditional on mortgagor paying to the mort- 
gagee the above loan, although the mortgage 
was m Goutravontiou of the provisions of Cen- 
tral Province Tenancy Act : 33 All. 779, Foil.; 
A. I. R. 1924 Nag. 132 , I j C.P.L.R. 33, Appl,\ 
A. I. R. 1922 P. C. 403, Cons. , 54 I. C. 794 ; 
not Foil. [P ^13 Ij 

M. B. Niyogt — for Appellants. 

\V. B. Puramk — for Respondent. 

Judgment. — The plaintiffs canio to 
the first Court alleging that they were 
the occupancy tenants of fields 397 and 
403 of rnouza Mohagaon, Tahsil Gondia 
that their father sublet the said fields to 
the defendant for the year 1923-1924, 
and that after this period was over the 
defendant was wrongfully withholding 
possession though asked to give it up. 
The claim was to eject the defendant 
from the fields. The defendant pleaded 
that he was lawfully in possession 
of the fields by virtue of an unregistered 
usufructuary mortgage-deed which the 
father of the plaintiffs had executed in 
his favour, on 16bh February 1923, in 
consideration of having taken a loan of 
Rs 300. It was, therefore, contended 
that so long as the debt was not paid off 
the defendant could not be ejected. In 
the alternative the defendant prayed that 
the plaintiffs should be put upon terms ; 
if they repudiated the mortgage, they 
sbould get a decree for possession condi- 
tional upon their refunding the mortgage 
debt. The Saoond Class Subordinate 
Judge, Gondia, who tried the suit passed 
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an unconditional decree in plaintiffs’ 
favour for possession of the fields, but on 
appeal by the defendant, the learned 
District Judge, Bhandara, modified it by 
making it conditional upon the plaintiffs 
paying to the defendant Es 300 which 
he found to have been received by the 
plaintiffs’ father under the mortgage- 
deed (Ex. D-l). The plaintiffs have, 
therefore, come up in second appeal to 
this Court. 

The only point argued by the learned 
advocate for the appellants was that the 
order for the refund of consideration of 
the mortgage debt passed by the lower 
appellate Court was wrong because once 
it was held that the transaction was 
void, being in contravention of the provi- 
sions of tho Central Province Tenancy 
Act, the consideration for the contract 
was unlawful and the maxim in pari 
delicto potior est conditio defendatis ap- 
plied, and therefore the money paid 
under such an illegal contract could not 
be recovered by the defendant. Reliance 
is placed on the case of Bhure v. Sheogo- 
pal (1), in support of this contention. 
That was a case in which the plaintiff 
sued to recover certain 5ir fields of which 
the defendants, soon after selling the vil- 
lage share to the plaintiff, had become 
occupancy tenants but had surrendered 
the same to the plaintiff. In the alter- 
native a claim for refund of consideration 
was also made. The learned Judicial 
Commissioner found that the sale and 
the surrender being practically one 
transaction, the latter was void and con- 
firmed the disiTiissal of the plaintiff’s 
suit. In disposing of the claim for re- 
fund of consideration the learned Judge 
made the following observations : 

"Tho actual position obtaining is that the 
dolendants aro in possossion whilo the plain- 
tiB seeks to enforce against them an agree- 
ment which IS void. Both parties knew that 
when tho sale and surrendor waro executed 
they were contravening the provisions of the 
Tenancy Act. The plaintiff as the defenBaDts’ 
creditor was oaitainly not less to blame than 
the defendants, and the maxim in. part dehetoj 
potior est conditio defendatis would seem to ap- 
ply. S. 63, Contract Act, has no application 
where the oontraot embodies a purpose known 
to be illegal to which both sides are parties, 
For similar oases 1 may refer to Mutlidhar v. 
Pern Raj (2) and Dtpan Rat v. Ram Khelawan 
Rao (3). The position in Dahoran U padhya v 

1) [1920] 54 I.O. 794. 

2) [1900] 22 All. 203—(1900) A.W.N. 10. 

(3) [1910] 32 All. 383=5 I.O. 557=7 A.L.J. 

330. 
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Uttainjir (4), was praaliioally fche reverse of 
whab obtains here . in that oase the plainbiS 
sued the mortgagee of an oocupanoy holding 
bo recover possession upon bho ground that the 
mortgage was void under the Tenancy Act 
without repaying the mortgagee the money ho 
had received, and it was hold on the prinoiplo 
that ho who seeks equity must do equity that 
the mortgagor could not 'retain the mortgage 
money in addition to regaining the property.” 

It will, therefore, appear clear that on 
the facts found in the case that posses- 
sion was nob transferred the learned 
Judicial Commissioner disallowed the 
claim for refund following the two 
Allahabad cases in which. the facts were 
similar to those in the case before Jiiin. 
The case of Bohoran Upadhya v. Uttam- 
gir (4), the facts of which are identical 
with those of the present case, was only 
distinguished. The case cited can, 
therefore, afford no precedent for the de- 
cision of the present case. On the facts 
the present case is similar to the case of 
Bohoran Upadhya v Uttamgir (4) and 
the law propounded therein must, in ray 
opinion, be followed for the decision of 
the present case. In a later case decided 
by Prideaux, A. J. G., and reported as 
Narayan v. Motisa (5) -the dictum laid 
down is that ; 

" before au illegal purpose is oirried oub, 
wholly or in part, and whan the parties 
are in pan doliobo, the general rule is that no 
flUbt will lie to racovac money paid under the 
unlawful agraamaLib. But whan the parties 
have dona nothing illegal with their eyas open 
but have been oaught by the fiction that they 
should havo known the law, a suit for refund 
Of the oonsidoration is manibaiaablo.'’ 

Applying this principle bo the prasaab 
GSiSe, it is evident that the plaintiffs’ 
father as well as the defendant being 
mere agricultural rustics could not be 
expected to know the intricacies of the 
tenancy law as to transfer of holdings, 
and have been caught by the fiction that 
they should have known the law. It 
would be manifestly unjust that the 
defendant should be made to lose both 
mouoy and the fields, aud equity demands 
that in such a oase as the present restitu- 
tion must be made An earlier ease of 
this Court reported as Durgai v. Ajab 
Singh (6), was also decided on the same 
equitable principles and the plaintiffs 
there were given a decree for possession 
conditional upon their refunding a pro- 
portionate part of premium received by 

[1911J 33 AiTr779=12 I.O. 112=9 aTlX 
981 

(5) A.I.R. 1924 Nag. 132=20 N.L.R. 97. 

(6) [1902] 15 G. P, L. R. 33. 


them under an illegal lease which they 
wanted to avoid. 

There only remains the consideration 
of two other oases cited by the learned 
advocate for the respondents which also 
support his case. They are Vijendra 
Mohan v. Monorama Dasi (7) and Har- 
nath Kuar v Indar Bahadur Singh (8). 
In the first of these cases the dispute was 
between the two rival purchasers of cer- 
tain properties belonging to a minor and 
conveyed to them separately by the cer- 
tificated guirdian at different times. The 
plaintiff was the subsequent purchaser 
and sought to oust the defendant, who 
was the prior purchasor, from possession 
of the properties on the ground that his 
purchase was not legal because of certain 
irregularities cjmuibbal by the guirdian 
in effecting the sale. In confirming the 
dismissal of the plaintiff’s claim the 
learned Judges made the following ob- 
servations : 

"Noiihiag can bc3 more unjuab Lhaa to permit 
a paraoa to asll a bract of laril and taka the 
purohaaa money, and then, because th 9 sale 
happens to b3 inforniil and void, to allow him 
or, whioli IB the satnj thing, the parson on 
whose behalf he acts, to recover back the land 
and keep the money , any Gods of law which 
would tolerate thisjwould seem to be liable to 
the reproach of being a very imperfect or a 
very inequitable one.” 

In the sacend cise the plaintiff had 
filed the suit to recover possession of cer- 
tain properties conveyed to him in con- 
sideration of the advances received by 
the defendant as loan, and in the alterna- 
tive for recovery of the money. It was 
found thac the sale was void at its incep- 
tion because tho defenlant had, at the 
date of transfer, no interest capable of 
transfer but merely an expectancy. The 
claim for possession was, therefore, dis- 
allowed, bub that for the recovery of 
money decreed on the ground that S 65, 
Contract Act, governed the cise. The 
controversy that so long raged as to the 
correct interpretation of the provisions 
of S. 65, Contract Act, was thus set at 
rest by the following pronouncement to 
be found in the judgment of their Lord- 
ships of the Privy Council : 

" Ths Bcotion deals with (a; agreements and 
(b) oontraots.^ The disbinotion between them is 
apparent from S, 2. By Gl. (o) every promise 
aud every set of promise forming the oonsi- 
deration for oaoh other is an agreement, and 
by Gl. (h) an agreement, enforoeable by law 

"(7rA7T. R. 1922 Gal. 150=49 Gal. 911. 

(8) A. I. R. 1922 P. 0. 403=45 All. 179=26 
0. G. 223=501. A. 69(P.G.). 
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is a oonliracii. 9. 65, bherefore, deals wlbh (a) 
agreements enforceable by law and (b) with 
agreements not so enforceable. By Gl. (g) an 
agreement npt enforceable by law is siid to be 
void. An agreement, therefore, diseovered to 
be void is one discovered to be not enforceable 
by law, and, on the language of the section, 
would include an agreement that was void in 
that sense from its inception as distinct from 
a contract that becomes void. The agreement 
hero was manifestly void from its inception, 
and it was void because its subject-matter 
wJs incapable of being bound in the manner 
stipulated." 

In the light of these observations of 
the Privy Council the view of the learned 
Tudioial Coinmissioner oxproased in the 
case of Bhure v. Skeogopal (1) that S. 65, 
Contract Act, has no application to the 
case of contracts which are void ah initio 
must, therefore, be held to be no longer 
good law. The present case must also be 
governed therefore by S. 65, Contract Act. 
Upon a review, therefore, of the autho- 
rities considered above, I hold that tho 
plaintiffs were rightly directed to pay, 
before receiving possession of the holding, 
the amount of Rs 300 to the defendant 
which their father had received as con- 
sideration for the transfer The appeal 
fails and is dismissed with all costs, 

p.N./R-K. Appeal dismissed. 
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Halupax and Kinkhede, a. J. Cs. 

Commissioner of Income-tax — Appli- 
cant. 

V. 

Jainarain Motiram — Non-Applicant. 

Misc. Bef. No. 20-B of 1927, Decided 
on 18th July 1928, made by applicant on 
14th December 1927. 

(a) Income-tax Act, S. 62 (2) — Queition 
of law not railed before Commiiiioner — 
High Court can direct to refer if it arises 
out of his order. 

An asseaseo is entitled to move the High 
Court for a direetior. to the Gommisaioner to 
refer queationa ofjlaw raiaed by him in hia peti- 
tion to the High Court even though they may 
not have been raised before him in the course 
of tho pcoceedinga under S. 62 (2) provided 
they are quesbiona of law ariaing out of the 
Gommiaaioner'a order paaaad in appeal. 

[P 214 G 2] 

(b) Income-tax Act, S. 23 (4) — If aisessee 
disputes authority of the Income-tax 
Department to adopt flat rate, then ques- 
tion of law may arise for consideration 
whether in absence of reliable data of in- 
come from certain source, Income-tax- 
Officer can make aiieiiment based on 


formula by taking certain percentage of 
gross turnover as representing fair margin 
of profit. 

If an asaasBoe diapubea m hia atatemant the 
authority of the Income-tax Department to 
adopt a Hat rate, than a question of law may 
arise for consideration of High Court as to 
whether in the abaonce of other reliable data 
aa to inoome of an assesseo from a certain 
source an Income-tax OMcer ia justified iu 
making an asaeaamant baaed on a formula 
deduced by taking a certain percentage of the 
gross turnover as represonting a fair margm 
of profit. But if aasessQQ admits that he has 
nothing to say if aome percentage is adopted 
to find out income from a particular source 
it is not opan to him to urge merely the 
question of the roasonableaess of tho extent 
of the porcenCage adopted. [P 245 G 1] 

(c) Income-tax Act, S. 10 (a) — Aisessee 
can claim deduction of expenditure only if 
expenditure is actually incurred or liability 
incurred is satisfied before close of year — 
Income-tax Act, S. 11 (2j. 

An aasssaoe is not entitled to deduct an 
expenditure (adat, interest etc.,) not actually 
incurred by him before the close of the ac- 
count year and a deduction can be claimed 
only if the expenditure is actually incurred 
or the liability incurred is satisfied before the 
close of the yoar. [P 243 0 2] 

D. N. Choudhary — for Applicant. 

A V. Khare — for Non-Applicant 
Kinkhede, A. J C— This is a case 
referred for decision to this Court by the 
Commissioner of Income-tax under S. 66 
( 3 ), Inoome-tax Act (11 of 1922), upon a 
requis|ibion made by this Court as per its 
order dated 16th February 1927. The 
facts are stated in suilicient detail by 
the Commissioner of Income-tax in his 
reference and I need not repeat them 
here Tho assessee had filed a return 
showing Rs. 20,374-9-6 as hia approxi- 
mate (Ajmasa) income for the year end- 
ing Divali 1922. lie could not vou- 
chsafe for the correctness of his figures 
as required by law, as is clear from the 
word "Ajmasa" (approximately) used 
by him. This was not accepted, as the 
Assistant Commissioner himself puts it, 
" as he was said to have a large trade 
in cotton. ” Tho Assistant Commis- 
sioner asked him to produce his account 
books which being produced wore inspec- 
ted and found to be "unclosed." He was 
asked to close them, but he pleaded his 
inability to close them for want of ac- 
counts from other firms with which he 
had dealings. 

After some investigation the Assistant 
Commissioner assessed him on a total 
income of Rs. 1,79,905 and by an order 
dated 20t)h February 1924 directed him 
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to pay Ea. 17,453-10-0 on aooouat of in- 
oome-tax and super-tax. The assessee 
appealed to the Commissioner who 
ordered reduction of tax by Bs. 2,884-5-0. 
Not being satisfied he applied to the 
Commissioner of Income-tax to state hia 
case on points formulated by him but the 
Commissioner thinking that they did not 
constitute points of law, asked him to 
Bubmit a revised petition Bub even 
then the Commissioner was nob satisfied, 
and the assessee then pub in a third ap- 
plication through a pleader. Still it was 
not clear 

“ as to what point oC law arose out of this 
case and on what point of law the reference 
to the High Court waa sought. " 

The application was therefore refused. 

The assessee then presented a petition 
to this Court setting forth the points of 
law arising out of the Commissioner's 
order. Both parties were heard, and 
this Court passed the order dated 16th 
February 1927 oompelling the Commis- 
sioner to make the reference. The Com- 
missioner in submitting the case as 
ordered has raised a preliminary ques- 
tion and requested this Court to decide 
it before giving its opinion on the points 
raised. That question is whether or 
not an assessee is entitled to move the 
High Court for a direction to the Com- 
missioner to refer questions of law which 
have not been raised before him in the 
course of the proceedings under S. 66 (2) 
of the Income-tax Act ? 

Before dealing with the question re- 
ferred it is necessary to dispose of this 
preliminary objection. In my opinion, 
the wording of S 66 (2) does nob bear 
the construction put by the Commis- 
sioner. It does not lay on the assessee 
the duty of formulating any question of 
law, although it is open to him to do so 
for the benefit of the Commissioner. It 
ought to be sufficient for him to indicate 
that the order of the Commissioner up- 
holding the assessment gives rise to 
questions of law and that he wants him 
to state his case for the decision of this 
Court. The law casts on the Commis- 
sioner the duty of drawing up a state- 
ment of the case. Had the wording of 
the section been that the petition for re- 
ference shall be drawn up in the form 
laid down for a memo of appeal under 
B. 30 (3) or 32 (2), Income-tax Act, and 
shall also specify the questions of law, 
then there wsiS some force in the conten- 


tion raised by the Commissioner. No 
rules or departmental instructions have 
been brought to my notice by the learn- 
ed counsel who appeared for the Com- 
missioner, making it obligatory on the 
assessee to specify or even to formulate 
the questions of law arising out of the 
Commissioner’s order at the time when 
he moves the Commissioner to state his 
case under S 66 of the Act. It thus 
follows that the duty of stating the case 
for the decision of the High Court in 
such a clear manner as " to enable it to 
determine the question raised thereby " 
rests on the Commissioner and not on the 
assessee. After the Commissioner re- 
fused to state his case, the law vests in 
the assessee the right to move this 
Court for compelling the Commissioner 
to make a reference on the ground that 
hia case involves questions of law, and 
this Court on being satisfied that the 
Commissioner's view that no questions 
of law are involved is nob correct, 
can issue directions to him to state 
the case. It is sufficient for the 
purposes of the reference if the ques- 
tions set forth in the petition to 
this Court arise out of the Commis' 
sioner’s order passed under S. 31 or S 32 
of the Act. I therefore hold that an as- 
sessee is entitled to move the High 
Court for a direction to the Commis- 
sioner to refer questions of law raised by 
him in his petition to this Court even 
though they may not have been raised 
before him in the course of the proceed- 
ings under S. 66 (2J, Income-tax Act, pro- 
vided that they are questions of law 
arising out of the Commissioner’s order 
passed in appeal. For these reasons 1 
overrule the preliminary objection and 
proceed to deal with the questions invol- 
ved in the reference. 

The Assistant Commissioner stated in 
his order of assessment that the accounts 
of the ShegaoQ business which were exa- 
mined and scrutinized by the Income- 
tax Officer as also by himself disclosed 
that they were " unclosed accounts” and 
that the total turnover was of 
Bs 16,48,928. The Income-tax Officer 
therefore applied 2i per cent rate, where- 
as the Assistant Commissioner reduced 
it to 2 per cent. The Commissioner has 
upheld this rate. He says it is not an 
unreasonable or arbitrary rate. 

The scheme of the Income-tax Act 
shows that under S. 22 and B, 23 (4) it 
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is the duty of the asBessee to supply the 
materials of his assessment. If he fails 
iro supply or having supplied fails to 
substantiate the same under S. 23 (3) 
the Income-tax OfUcer' has still *'to assess 
the total income oi the assesseo " to the 
best of his judgment " as contemplated 
by S. 23 (4). The assessee’s accounts 
being unclosed he was unable to supply 
the full material, much less to sub- 
slantiate the same. Bealizing this 
difficulty the assessee’s agent in his oral 
statement dated 11th January 1924 be- 
fore the Income-tax OfiTicer expressly ad- 
mitted thn^ he had nothing to say if 
some fair percentage is adopted to find 
out his income from the cotton business 
of Shegaon. The owner of the shop also 
did not object to the adoption of a per- 
centage. He simply objected to the rate 
of per cent as being high. On the 
facts ascertained by the Assistant Com- 
missioner in his enquiry he had no rea- 
son to think that the rate of 2 per cent 
was unreasonable and the Commissioner 
also has confirmed the same. The rea- 
sonableneES or otherwise of the rate ap- 
plied cannot be a question of law which 
he can agitate before us. Had the 
assessee disputed in his statement, 
the authority of the Income-tax 
Department to adopt a flat rate, 
then I think a question of law mi^hb 
have arisen for consideration ‘as 
" to whether in the absenoe of other reliable 
I data as to income of an aSBessee-'froin a oer- 
;baia source an Income tax Officer is justified 
in making an assesment based on a formula 
deduced by taking a certain peroenbage of the 
gross turnover as representing a fair mar- 
1 gin of profit.” 

But on the admission made by the 
assessee in this behalf that question 
does not arise. Therefore it follows that 
it is not open to him to argue merely the 
question of the unreasonableness of the 
extent of the percentage adopted. 

1 am satisfied that the opinion given 
by the Commissioner on the second 
point leaves no ground for complaint. 1 
therefore hold that it does not raise any 
question of law. 

I now come to the third point. It rai- 
BQB a question of law whether the as- 
sesses is not entitled in law to deduct 
the adat charges Bs. 4,692-6-0 payable 
but not paid to the adafcya from the 
amount of the gross income derived from 
the business of purchases and sales of the 
Telahara branch carried on by him in 


the adat of amther firm, irrespective of 
the fact that the actual payment of the 
adat charges came to be made to the ada- 
tya when the whole account was settled 
later on. It is an admitted fact that 
even though the liability for adat char- 
ges was incurred during the sambat year 
197U-79, the same had nob been paid to 
the adatya before the olose ofbbeyear. 
The Commissioner was, therefore, right 
in disallowing this item as it was not 
* expenditure incurred ” for earning the 
profits of the account year within the 
meaning of S. 10 (9) or S. 11 (2) of the 
said Act. No doubt it could bo termed a 
liability incurred so long it is not satis- 
fied. But it appears the Income-tax Act 
for obvious reasons does not take into 
account mere monetary obligations or 
liabilities incurred The Income-tax 
Commissioner was, therefore, right in 
refusing to allow this deduction 

The sum of Rs 4,468-13-0 paid on ac- 
count of interest to others for the busi- 
ness would certainly be debitable against 
the gross income of the business under 
S. 11 (2), Income-tax Act. The Commis- 
sioner’s opinion shows that he might 
have allowed these doduotions had the as- 
sessee furnished the necessary details and 
shown that the payment made was before 
the end of the account year. A part of 
this amount was paid after the assess- 
menb order was made, i. e., after the ac- 
counts were examined. Thus the Com- 
missioner entertained doubts about the 
correctness of the debit and thought fit 
to disallow it. My answer to this ques- 
tion is that an assessee is nob entitled to 
deduct any expenditure not actually in- 
curred by him before the olose of the 
account year and that a deduction can be 
olaimed only if the expenditure is actu- 
ally incurred or the liability incurred is 
satisfied before the olosa of the year. 

Hallifax, A. J. C . — I agree with my 
learned brother in the general conclusion 
of his judgment delivered two days be- 
fore my return from three months’ leave. 
The petitioner has put in from time to 
time four lists of verbose and involved 
arguments or contentions. To under- 
stand them involves considerable labour, 
bat they all seem to cover the same 
ground. My learned 'brother was of 
opinion that the Commissioner’s deoi- 
sion that no questions of law are invol- 
ved is not correct ” and required the 
Commissioner to state the case and 
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refer it to this Court.” The point of 
law whioh he was to refer, with his 
statement of the case on it, was not men- 
tioned 

It may be oorrect to say that the peti- 
tioner may raise questions in this Court 
which he never raised before the Com- 
missioner, though it would certainly 
be difficult to do so, but that hard- 
ly needs consideration as no question, 
whether of law or of fact, was raised 
in this Court that had not already 
been raised three times before the Com- 
missioner. But I am at a loss to see 
how the Commissioner can refer a ques- 
tion of law to the Court, with a state- 
ment of the case on it, unless it is for- 
mulated for him. The Commissioner was 
apparently aware of this, but he has 
courteously done his best by stating the 
case on all the points raised in the peti- 
tion presented to this Court, whether of 
fact or law 

But after a laborious examination of 
all the petitions I am still unable to dis- 
cover a single question of law in any one 
of them. The only questions that emerge 
from them are these; 

1, Was the income derived from the 
Shegaon business less than 2 per cent of 
tbe tgtal *' turnover ” ? 

2. Is money that a person owes, but 
has not paid and may never pay, money 
that he has expended ?. 

3 Can a sum of Rs. 4,692-8-0 admit- 
tedly not expended during the year in 
question be called money expended in 
that year ? 

4. Was a sum of Rs. 4,468-13-0 spent 
at all " for purposes of profession or 
vocation ” or as interest ? 

The Commissioner's answer in the ne- 
gative to each of these questions of pure 
fact is undoubtedly correct, as my learn- 
ed brother holds, and indeed it would bo 
hard to answer any one of them incor- 
rectly. But wo are not concerned with 
questions of fact. I am of opinion fur- 
ther that the assessee should be ordered 
to pay the whole of the costs of these 
proceedings including a pleader’s fee of 
Rs. 50. ' 

P.N./r.K. Reference answered. 
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Einkhede, a. J. C. 

Eamnath — Appellant. 

V 

Ilazartlal — Respondent. 

Misc. Appeal No. 23 of 1928, De- 
cided on 19th October 1928, from 
decree of Addl. Dist. Judge, Narsinghpur, 
D/- 29th February 1928 

(a) Interpretation of Statutes — General sta- 
tute cannot be impliedly repealed by local 
or special statute. 

A genorel statute cannot be treated as im- 
pliedly repealed by a local or special statute 
because ordinarily the general law of the 
country is not altered by special legislation 
made without particular reference to it. A 
statute must necessarily be repealed by express 
legislation. Repeal by implication, which 
whenever it occurs is the consequence of 
inconsistent legislation, should never be 
favoured and judicial interpretation should be 
directed to avoiding consequences which are 
inconvenient and unjust if this can be done 
without violence to the spirit or language of a 
statute. [P 249 G Ij 

(b) Interpretation of Statutes — General 
words and phrases. 

General words and phrases, however wide 
and comprehensive they may be in their 
literal sense must usually bo construed as 
being limited to the actual objects of the Act 
and as nob altering the law beyond, 

[P 249 C 1, 2] 

(c) C. P. Tenancy Act (2 of 1920), 
S. 104 and C. P. Land Revenue Code (2 of 
1917), S. BO — Mortgagee foreclosing mort- 
gage without impleading owners of equity of 
redemption — Entry in settlement records on 
basis of that decree — Mortgagee cannot set 
up S. 80 and S. 104 to defeat right to re- 
demption of owner of equity of redemption. 

— Transfer of Property Act, S. 91. 

On the principle that a man cannot take 
advantage of his own wrong, ho may not plead 
in hiB own interest a self-oreated necessity, a 
mortgagee who forcloses a mortgagor, omit- 
ting to implead the owner of the equity of 
redemption as a party to the suit and at a 
time when he had left in him no interest to 
foreclose, cannot plead that the settlement 
entry based on a foreolosure, which brought 
him no part of the equity of redemption that 
had already vested in another parson and gave 
him nothing beyond his own right as prior 
mortgagoo, secured to him the status of an 
absolute occupancy tenant under the provi- 
sions of B. 60, Tenancy Act and B. 104, Land 
Revenue Code, and deprive the owner of the 
right of redemption which the Transfer of 
Property Act secures to him. [P 249 0 2] 

(d) Civil P. C., O. 1, R. 9 — Omission to 
join owners of equity of redemption in mort- 
gage suit keeps intact rights of such persons 
and their title can only be impugned by 
separate suit. 

A mortgagee who forecloses his mortgagor 
or a person who purohases at a mortgage sale,, 
behind the back of the owner of the equity of 
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redempbion or of other persona interested in 
the said equity does not by foreclosure or pur- 
chase get the right to sue for khaa possession 
of the property as against the transferee of 
the equity of redemption who were not parties 
to the suit on the mortgage, but his only 
remedy is to bring a suit against such trans- 
feree to have his right declared to sell or foro- 
olose the property to satisfy hia mortgage-debt. 
The prineiple is that omission to ]oin keeps 
intaet rights of persons not joined : 6 Gal. 
317 , 11 C. W. N. 314 , A. I. 1923 Cal. 274 ; 
IGL All. 541 {IP.B.) ; 21 All. 235 (F.B.) , 11 A, 
L:J. 3G2 ; A.I.R. 1921 AIL 301; A. I. R. 
1921 All. 339 (F.B,), 30 Mad. 500 ; and A. I. R. 
1923 Nag 273, Ref. [P 250 0 1, 2] 

J Sen — for Appellant. 

N. G. Bose — for Respondent 1. 

Judgment. — This is an appeal against 
an order of remand passed by the lower 
appellate Court. One Damodar was for- 
merly an absolute occupancy tenant of 
fields old Nos. 150, 151, 152, 162, 16d/l, 
163/2, 164/1, 161/2, 165, 195 and 197. 
total area 29 B3 of mouza Tinsara. Their 
new numbers are 109, 132, 133, 134, 160, 
204, 205 and 206, area 29.83, rent Rs. 70. 
He mortgaged them all to plaintiff under 
a registered mortgage-deed, dated 10th 
August 1911, Subsequently he leased 
field No. 195=109 to one Godhan under 
a deed of lease, dated 25bh January 1913 
(Ex. P-14), for the period Samat 1970 to 
Samat 1984 aud mortgaged the rest to 
him by a deed, dated 17th September 
1915 (Ex. P-15). Thereafter ho mort- 
gaged on 17th February 1917 to Patiram 
and Barelal fields Nos. 150, 151, 152, 195 
and 197 without possession and fields 
Nos. 162, 163/1. 163/2, 164/1, 164/2 and 
165 with possession for Rs. 400. In 
execution of his own money decree against 
Damodar, defendant 1 Ilazarilal pur- 
chased at auction all the aforesaid fields 
of the aggregate area of 29 83 acres rental 
Rs 70 on 27th Juno 1918, the auction 
sale being confirmed in his favour on 
30th July 1918, and a silo cortificato 
(Ex. 1-D-l) was issued to him on 14th 
August 1918. 

In this way after the equity of redemp- 
tion had become vested in virtue of the 
subsequent lease, mortgages and auction 
sale iu different persons, the mortgagee 
plaintiff instituted his suit No. 227 of 
1918 for foreclosure of the mortgaged 
property on lObh September 1918 only 
against his mortgagor and obtained a pre- 
liminary decree for foreclosure on 7th 
January 1919 (Ex. D-3) and made it 
absolute ou 16bh December 1919. In 


pursuance of this foreclosure decree the 
plaintiff alleges he got possession of the 
property foreclosed on 30th July 1921. 
He admits that the delivery of possession 
to him was formal, so far as the fields in 
the possession of Godhan and Patiram 
were concerned, and asserts that it was 
actual as regards the rest. He contends 
that having thus obtained actual physical 
possession of the fields bearing old Nos. 
150-152, and 197, he was illegally dis- 
possessed hy Godhan and Ilazarilal from 
old No 150=new No. 206, old No. 152=* 
new No 205, area 1.11 and 7.10 acres on 
24th June L926, and from old No 197= 
new No. 160 area 2 39 in Jeth Samat 
1983 He, therefore, instituted the pre- 
sent suit for ejecting the defendants as 
trespassers from the aforesaid three fields 
on 24th February 1927 

Defendant Ilazarilal alone contested 
the suit ; the representatives of Godhan 
did not. The defence was that plaintiff 
having failed to implead him as a party 
to the mortgage suit, his foreclosure 
decree, dated 16bh December 1919, gave 
him no right to eject him and that his 
proper remedy was to let him redeem tho 
mortgage and nob to treat it as foreclosed 
even as against him. The plaintiff’s 
allegation that he got into possession of 
the land in suic and was subsequently 
dispossessed by the defendants was of 
course denied by defendant Hazarilal, 
who asserted that, in pursuance of the 
right which he acquired by the purchase 
at auction, he got into possession of the 
fields on 13th July 1919 which was at 
any rate before the date of the foreclosure 
decree. He also raised the defence that 
plaintiff, not having taken possession of 
the land within two years of the date of 
his decree, had lost his right to the ten- 
ancy, and that he never was in posses- 
sion, and was, therefore, never disposses- 
sed by himself. He admitted the plain- 
tiff’s allegation that at the recent settle- 
ment there was a dispute between him 
and the plaintiff as regards the right to 
obtain the settlement paroha and that 
the same was granted to plaintiff. He, 
however, disputed the right of the plain- 
tiff to eject him from the land merely on 
that ground, in the absence of a foreclo- 
sure decree against himself. 

The first Court recorded oral pleadings 
and framed a few issues of a preliminary 
character and fixed the case for the evi- 
dence of parties. After some evidence 
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was gone into, the parties oame to an 
understanding that, in case the Court 
held that defendant I’s right to redeem 
plaintiff was subsisting, he may be al- 
lowed to redeem the mortgage, in this 
suit, on certain terms. Issue 4 was 
accordingly amended and parties closed 
the case on the preliminary issues. As 
the Judge thought that the decision on 
the preliminary issues was sufficient for 
the decision of the case he proceeded to 
record the judgment in the case and 
decreed the plaintiff's suit against defen- 
dant 1 for possession and discharged the 
heirs of Godhan. 

The defendant Hazarilil, therefore, ap- 
pealed to the Court of the Additional 
District Judge, Narsinghpur, contending 
that the said decision was incorrect on 
several grounds, and chiefly on the ground 
that, in view of the agreement between 
the parties, they had altogether dispensed 
with the necessity of the Court’s giving 
any findings on the questions of fact in- 
volved in issues 1 to 3 and simply in- 
vited it {the Court) to decide the legal 
question whether defendant 1 had a sub- 
sisting right of redemption in view of 
the fact that he was not joined as a party 
to the mortgage suit irrespective of the 
question whether the tenancy right of 
the respective parties had or had not 
become barred by limitation. It was 
also urged that defendant 1 had not pro- 
duced his evidence, in view of the agree- 
ment arrived at, in support of his con- 
tentions 

It will not be out of place to note here 
that the Court of first instance really 
went off the rail when it considered that 
the decision on the preliminary issues 
was sufficient to dispose of the case. It 
is undisputed that the case was brought 
to an abrupt close by virtue of the agree- 
ment of the parties ; but the scope of the 
agreement was really misunderstood by 
the Judge of the first Court. It was not 
proper for that Court to take into con- 
sideration the one-sided evidence of pos- 
session and to base its findings on it, and 
then deduce the conclusion that defen- 
dant I’s equity of redemption was extin- 
guished by the adverse possession of 
Damodar, and that he, therefore, had no 
subsisting right to redeem the plaintiff, 
and that the plaintiff's final decree for 
foreclosure furnished a starting point for 
his adverse possession, and perfected his 
title by prescription as against defen. 
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dant 1. The Court also held that defen- 
dant 1, not having sued within one year 
for setting aside the settlement entry 
recording plaintiff as a tenant of the land, 
could not contest the latter’s status as a 
tenant In this view of the case the 
plaintiff’s suit was decreed. The defen- 
dant, therefore, appealed. 

The learned Additional District Judge, 
however, upset the first Court’s decision 
on the ground that the relation of mort- 
gagor and mortgagee not having come to 
an end as between the plaintiff and de- 
fendant 1, plaintiff’s possession could not 
be adverse to defendant I and that de- 
fendant I’a right to redeem could not be 
lost by reason of plaintiff’s possession 
(even if the same were hold to have been 
actually taken), and further that defen- 
dant I's right of redemption could not he 
lost or affected by bis failure to sot aside 
the settlement entry, as the foreclosure 
decree made plaintiff the owner of the 
land subject to the rights of defendant 1. 
Thus the findings of the first Court on 
issues 1 to 4 were set aside as being 
wrong and that Court was ordered to 
decide the case after framing the neces- 
sary issues The effect of this decision 
was to hold that the mortgage though 
foreclosed as against the mortgagor was 
subsisting as against defendant 1 under 
the Transfer of Property Act. 

The plaintiff contests the correctness 
of the remand order on the ground that 
the entry recording him as a tenant of 
the land in suit having become conclusive 
as against defendant 1 by reason of his 
omission to sue to set it aside, the latter 
was nob entitled to contest his right to 
be restored to possession as a tenant. In 
other words, the appellant’s contention 
amounts to a plea that, with the loss of 
his right to contest the correctness of the 
entry describing the plaintiff as the ten- 
ant of the land, defendant 1 must be 
deemed to have also lost the right of 
redemption which the Transfer of Pro- 
perty Act preserves for him It is also 
contended that, though the auction sale, 
dated 27th June 1918, clothed defendant 
1 with a right to possession as against 
the judgment-debtor Damodhar, the 
latter continued in forcible possession of 
the land down to the time when the ap- 
pellant entered into possession under his 
foreclosure decree, and that whatever 
right defendant 1 had was extinguished 
under S. 104, G. P. Ten. Act, on 1st 
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May 1921, i. o., one year after the new 
Tenancy Act of 19^0 came into force. 

In my opinion this contention is fal- 
lacious and cannot prevail. The Transfer 
of Property Act enacts the general law of 
transfer for British India, whereas the 
Central Provinces Tenancy Act is noth- 
ing more than a subsequent local legisla- 
tion made for a particular purpose and 
ith reference to a particular locality, 
general statute cannot be treated as 
impliedly repealed by a local or special 
statute, because ordinarily the general 
law of the country is not altered by 
special legislation made without parti- 
cular reference to it. A statute must 
ordinarily be repealed by express legis- 
lation. No doubt a statute is repealed 
by implication also, if its provisions are 
wholly incompatible with a subsequent 
statute or if the two standing together 
would lead to wholly absurd consequen- 
ces, or if the entire subject-matter of the 
first is taken away by the second Re- 
peal by implication, which, whenever it 
occurs, is the consequence of inconsistent 
legislation, is never to be favoured, and 
should not be imputed to Parliament . 
Lord Halsbary’a Laws of England Vol. 
27, p 197. But judicial interpretation 
should be directed to avoiding conse- 
quences whiob are Inconvenient and 
unjust if this can be done without vio- 
lence to the spirit or the language of a 
statute. 

There are certain objects which the 
legislature is presumed not to intend, 
and a construction which would lead to 
any of them is therefore to be avoided 
One of these presumptions is that the 
legislature does not intend to m^ke any 
substantial alteration in the law beyond 
what it explicitly declares, either in 
express terms or by clear implication, 
or, in other words, beyond the immediate 
scope and object of the statute In all 
general matters beyond, the law remains 
undisturbed. It is in the last degree 
improbable that the legislature would 
overthrow fundamental principles, in- 
fringe rights, or depart from the general 
system of law, without expressing its in- 
tention with irresistible clearness ; and 
to give any such effect to general words, 
simply because they have that usual or 
their natural sense, would be to give 
them a meaning other than that which 
jwas actually intended. General words 
land phrases, therefore, however wide and 


compreherisive they may be in their| 
literal sense, must, usually, be construed 
as being limited to the actual objects of 
the Act, and as not altering the law 
beyond : Maxwell on the Interpretation 
of Statutes, 6th Edn., pp. 148 to 150. 

Similarly, whore Courts avoid a oon- 
struction that leads to obvious injustice 
or to absurd results, they act upon the 
view that suoh a result could not have 
been intended unless the intention has 
been expressly manifested in the express 
words. On the general principle of 
avoiding injustice and absurdity, any 
construction would, if possible, be re- 
jected (unless the policy and object of 
the Act required it) which enabled a 
person to defeat or impair the obligation 
of his contract by his own act, or other- 
wise to profit by his own wrong . 

“a maa may not take advantage of his own! 
wrong; he may not plead, in his own interest, 
a self-oroated necessity : Maxwell on the' 
Interpretation of Statutes pp. 309-370." 

Bearing these rules of interpretation 
in mind while dealing with the conten- 
tions raised by the appellant, I say that, 
having omitted to implead the respon- 
dent as a party to his mortgage suit, and 
having, behind his back, sued and fore- 
closed the mortgagor at a time when he 
had left in him no interest to foreclose, 
he cannot under law be allowed to profit 
by his own wrong In other words, on 
the principle that 

"a man may nob take advantage of his owm 
wrong, he may not plead, in his own lateiosbj 
a self-oreated necessity, " 

the plaintiff-appellant cannot plead 
that the settlement entry, based on a fore- 
closure which brought him no part of 
equity of redemption that had already 
vested in other persons including the 
respondent and which gave him nothing 
beyond his own rights as a prior mort- 
gagee, secured to him the status of an 
absolute occupancy tenant. To interpret 
the provisions of S. 80, C. P. Land He- 
venur Aot, 1917, and also those of 3. 104, 
0. P. Ten. Act, 1920, in a manner which 
will give to the appellant the status of 
an absolute occupancy tenant and also 
the right to ejeot the respondent without 
obtaining a foreclosure decree against 
him, and thus to deprive the latter of 
the right of redemption which the Trans- 
fer of Property Act secured to him, would 
be to permit plaintiff to plead, in his 
own interest, a self-oreated necessity. ' 
Siioh a construction would lead not only 
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to inconvenience and injustice but to 
absurd results, and ic I may be permitted 
to say, would render the legislature open 
to the charge that its local legislation 
tend s 

“to overthrow f audamontal priuciploa, in- 
friDgo rights, or depart from the general 
system of law, without expressing its inten- 
tion with irresistible elearnesR.'' 

The goQoral words used in S. 80, C. P. 
Land Revenue Act, 1917, that *'the entry 
shall be conclusive” however 

wide and comprehensive they may be in 
their literal sense, must be construed as 
being limited to the actual objects of the 
Act, and not altering the law beyond, 
namely, the law of transfer as enacted in 
the Transfer of Property Act 

This brings me to the consideration of 
the question whether, under the general 
law of transfer, the plaintiff-appellant, 
by obtaining a foreclosure decree against 
the mortgagor at a time when ho had 
ceased to bo the owner of the equity of 
redemption, could have acquired such 
ownership of the mortgaged property as 
entitled him to say that his own right is 
nob qualihed by the respondent’s right of 
redemption, and that ho can eject the 
latter as a trespasser. It must be clearly 
understood that the foreclosure vested 
the estate in plaintiff subject to redemp- 
tion by the person interested in it who 
was not made party bo the proceedings. 
In other words, omission to join keeps 
intact rights of persons not joined ” The 
plaintiff thus did not get clear title to 
the property, bub got all the title which 
the mortgagor would give and that was 
a title subject to the equity which the 
present respondent had of redeeming 
plaintiff’s mortgage and preserving the 
property for himself. The plaintiff’s 
title, if any, was thus subject to the in- 
firmity that the present respondent had 
not been impleaded and consequently he 
must suffer by his neglect to implead 
him. It is on this principle that in a 
long aeries of cases it has been laid down 
that, a mortgagee who foreolo-sea his 
mortgagor, or a person who purchases at 
a mortgage sale, behind the back of the 
Dwner of the equity of redemption or of 
□ ther persons interested in the said 
equity, does not, by the foreclosure or 
purchase, get the right to sue for the 
khas possession of the property as against 
the transferees of the equity of redemp- 
tion who were not parties to the suit on 


the mortgage, but his only remedy is to 
bring a suit against such transferees to 
have bis right declared to sell or fore- 
close the property to satisfy his mort- 
gage debt : Badha Pershad Misser v. 
Monohar Das (1), Aghore Nath Banerjee 
V. Deb Narain Gum (2), Erishtopada 
Boy V. Chaitanya Charan Mandal (3), 
Ilargu Lai Singh v. Gobind Bai (4), 
Madan Lai v. Bhagiuan Das (5), Ilajra 
Bibi V. Shiam Narain (6), Mahadeo Baz 
V. Baldeo Bai (7), Hukum Singh v, Lai- 
lanji (8) and Entholi Eizhakkikandy 
Kanaran v. V,K Unnooli (9). The case 
of Sheoram v Jamnabai (10), also con- 
tains very valuable observations in the 
same connexion. 

Moreover, the principle that a right 
to redeem is co-extensive with the right 
to foreclose cannot be lost sight of. If 
the provisions of S 104, C. P. Ten. Act, 
read with Art. 1, Sch. 2, were interpreted 
so as bo destroy the tenancy right itself 
after two years’ non-possession by or on 
behalf of the tenant mortgagor, then 
many a mortgagee would find himself 
stranded into dilficultieg by his mortgage 
becoming unenforceable even before the 
expiry of the period of twelve years limi- 
tation prescribed for a mortgage suit, for 
no fault of his, on the ground that the 
tenant right on which the mortgage was 
engrafted has ceased to exist This would 
throw on the mortgagee an additional 
duty or obligation which the law never 
intended to impose on him to see that 
none but the mortgagor or person having 
title from him keeps any touch with the 
mortgaged land down to the date when 
be (mortgagee) himself effects his own 
entry into possession as owner after fore- 
closure, or the auction purchaser makes 
a like entry into possession on the basis 
of his purchase at auction. If, as a result 
of want of possession by mortgagor for 
two years even the right to redeem is to- 
be treated as lost by the operation of 
Art. 1. Sch. 2 and S. 104, 0. P. Ten. 
Act, then it would follow as a natural 

(1) [180OJ 6 Cal. 317=7 0. L. r 7 m 
(2J [1906J 11 C. W. N. 314. 

(3) A. I. R. 1923 Gal. 274=49 Gal. 1018. 

(4) [1897] 19 All. 541=(L837) A. W. N. 154: 

^ (F.fl.). 

(5) [1899] 21 All. 235 (F.B.). 

(6) [1913] 11 A. L. J. 362=20 I. 0. 134. 

(7) A. I. R. 1921 All. 301=43 All. 539. 

(dj A. I. R. 1921 All. 339=43 All. 204 (P.B ). 
(9j [1907] 30 Mad. 600=17 M. L. J. 431. 

(10) A. I. R. 1923 Nag. 273=19 N. L. R. 18. 
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oonsequence thereof that with the ex- 
tinction of the mortgagor’s right of re- 
djsmptioQ the mortgagee’s right to fore- 
close may have to be treated as extin- 
guished for no fault of his own. These 
and several other anomalous results may 
ensue if the construction sought bo bo 
put by the appellant were to be accepted. 

The present suit as laid asked for an 
absolute decree, and not a conditional 
ofie, for ejectment of the respondent, and 
as such, it was liable to be dismissed in 
view of the aforesaid decisions. But in 
view of the agreement arrived at in the 
lower Court, I take it that plaintiff is 
prepared to abandon his prayer for an 
absolute decree, if his contention based 
on the effect of S. 80, C. P. Land Revenue 
Act, and of S. 104, C P. Ten. Act, "were 
overruled. Ho has thus very narrowly 
escaped from a summary dismissal of his 
suit as being nob maintainable under the 
general law of transfer. The remand 
order virtually gives effect to the agree- 
ment between the parties and gives them 
an opportunity of having the question of 
the price of redemption determined in 
the trial Court I must, therefore, de- 
cline to interfere with the remand order; 
I cannot of course vary it in favour of 
the respondent by dismissing the suit 
upon an appeal by the plaintiff-appellant. 
To say the least the appeal was ill-con- 
ceived and plaintiff should have thought 
twice before he lodged it. The appeal is 
dismisssd with costs. Pleader’s fee 
Rs 25. 

V.B./r.K. Appeal dismissed. 
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Full Bench 

Macnair, Offg. J. C., Staples and 
Sqbhedar, a. J. Cs. 

Sitaram — Petitioner. 

V. 

Kaniram and another — Opposite 
Parties. 

Misc. Judicial Case No. 55 of 1928, 
Decided on 15th August 1929, for review 
of order, D/- 28th April 1925, reported 
in A, I:B. 1926 Nag. 193. 

(b) C. P, Courts Act, S. 9— Question of 
law referred to Bench — Judge disposing of 
the case need not be on the Bench. 

Seotioa 9 doos not make it neosssary that 
the Judge who is disposing of the case should 
be a member of the Bench for the decision of 
which a question of law is referred. 

[P 253 C 1] 


if: (b) Civil P. C., O. 47, R. 1 — Decision- 
proceeding upon incorrect exposition of law 
— Subsequent exposition by superior Court — 
Review cannot be allowed — Hardship lo 
applicant is immaterial. 

Review is not permitted whore new material 
comes in existence Bubsequontly. A review 
cannot therefore be granted on the ground 
that the previous decision of tho case had 
proceeded upon an inoorroct exposition of tho 
law. Tho question of hardship to the appli- 
cant does not arise in such a case A. I, li, 
1922 P. C. 112 and A. I. R. 1925 ^ag. 2^0, 
liel. on. \V 253 0 1, 2] 

3^ (c) Civil P. C , S, 151 — Order based on 
erroneous view that incorrect procedure 
was followed — It cannot be varied for ends 
of Justice. 

It IS not necessary for tho ends of justico, 
or to prevent abuse of the process of the Court 
that orders based on an erroneous view that 
an incorrect procedure has been taken should 
ba varied. There is no greater injustice or 
abuse when a claim is wrongly dismissed on 
the ground that the wrong procedure has been 
followed than where it is wrongly dismissed 
on the ground that the claim is invalid. 

[P 254 0 1] 

B. K. Bose, V. Bose, P. A. Pandit and 
P. N. Rudra — for Petitioner. 

D. N. Choiidhrt, V. D. Kolte and S A. 
Ghadgay — for Opposite Parties. 

Order of Reference. 

Findlay, J. C. — This is an applica- 
tion for review of the order of this Court, 
dated 28bh April 1925, in Civil Revision 
No. 295 of 1924 The circumstances of 
the case are rather peculiar In Sita- 
ram V Kaniram (1), I have hold that 
recourse could nob be had to S. 151, 
Land Revontie Act, for the purpose of 
enforcing a right to pre-empt in execu- 
tion proceedings. In confirming the^ 
order of the lower Court to the same 
effect, I pointed out that the then appli- 
cant Sitaram had his remedy by way of 
suit open to him. In pursuance of the 
said order, the present applicant in- 
stituted a civil suit (No 138 of 1925) 
in the Court of the Subordinate Judge, 
2nd Class, Sakoli, to enforce his right 
of pre-emption. That Court decreed the 
suit, and the said decree was upheld cn 
appeal by the District Judge, Bhandara. 
The defendants-purohasers, Kaniram and 
Hiralal, instituted second appeals Nos- 
313 and 344 of 1927. Both these ap- 
peals were disposed of by one judgment, 
dated 30th August 1928, on the ground 
that in the meantime a Full Benoli of 
this Court had, in Goimda v. Alurlidhar 
(2), overruled my deoiajon in S ita r am v. 
“ arA. 1.^. 192G Nag7l93=21 N. L. R. 157. 

(2) A. I. R. 192S Nftg. 43=»23 N. L. R. 14L 
(F.B.). 
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K amram (l) quoted above. The Full 
Bench finding was that a claim to pre- 
empt under S 15L, C. P. Land Revenue 
Act, is enforceable in execution proceed- 
ings. The result of this curious com- 
bination of circumstances undoubtedly 
constitutes a grave hardship on the 
present applicant who had, in the first 
instance, adopted the right procedure 
as laid down by the Pull Bench in the 
case quoted ; yat the result for him has 
been that he failed on the view of the 
law taken hy me, which has, in the 
meantime, been overruled by a Pull 
Bench In these circumstances, the 
applicant has applied for review of the 
order of this Court, dated 28th April 
1925, and claims that the said order 
should be set aside 

The application has been attempted 
to be supported on the ground that, in 
view of the decisions in Sharup Chand 
Mala V. Pat Da^see (3) (at p. 630) and 
Brindaban Chandra v. Damodar Prosad 
(4) (at p. 150 o/ 29 C W N.), the lang- 
uage of R, 1, 0. 47, Civil P. C. is sutfi- 
ciently wide to embrace a case like the 
present. In Sudananda Moral v. Rah- 
hal Sana (5) Mitter, J., however held 
that the words “ sulfioient reason 
must be some reason analogous to the 
previous one included in the rule and, 
in so doing, he followed the Privy Coun- 
cil decision in Ghhajju Ram v Neki (G) 
of also Ramchandra v. Govindrao (7). 

As at present advised, I am still in- 
clined to the view that the words " suffi- 
cient reason ” cannot be so interpreted 
as to bring a case like the present with- 
in the terms of R. 1, O 47, Civil P. C. 
The mistake or erroneous view of this 
Court cannot be said to have been " ap- 
parent on the face of the record ” at the 
time the Court passed the order which 
is now sought to bo reviewed. On the 
contrary, the difficulty and complexity 
of the matter was such that a Full Bench 
was constituted to deal with it. I do 
not think therefore that the present case 
oomes within the terms of the rule in 
question, but, in view of the widely dis- 
crepant case-law on the point, I am of 
opinion that it is highly desirable that 
a Full Benoh should deal with this 

(3) [1887] 14 Gai. 627. ' 

(4) A. 1. K. 1925 Cal. 80L 

(5) A. 1. R. 1927 Gal. 020. 

(6) A. I. R. 1922 P. 0. 112=3 Lah. 127=49 
I. A. 144 (P. 0.). 

(7) A. 1, R, 1925 Nag. 266=23 N. L. R. 53. 


question, as also with the further one 
as to whether, even assuming thit a 
case like the present does not come with- 
in the terms of the rule quoted, it is 
open to this Court, in the exercise of its 
inherent powers, to remedy what has 
caused an obvious injustice to the pre- 
sent applicant. 

I am of course aware of my decision 
in Nizamuddtn v. Jumma (8), but I am 
not at present prepared to admit that 
that decision is an erroneous one. I am 
nevertheless, of opinion that it is desir- 
able that a fundamental important ques- 
tion like the present should bo con- 
sidered by a Full Benoh : cf. Munna Lai 
V. Radlia Kishan (9) and Chhayeman- 
nessa^Dibi v. Basirar Rahman (10) (at 
p. 404). I am therefore of opinion that 
it is desirable that the following ques- 
tions should be referred to a Bench : 

(i) Whothor, on bha fneba stabed in bho first 
part of this order, a case like that of the pro- 
Honb applicant can be brought witbm the 
letter of K. 1, 0. 47, Civil T. 0. ; and 

(ii) Whether, even if the first point be hold 
against the applicant, the circumstancea of 
.such a case would permit of this Oourt re- 
viewing its order in the applioant’a favour 
in the exercise of the inherent powers of the 
Court under 3. 151, Civil P, C. 

A Full Bench consisting of the J. C. 
and the Ist and 3rd A. J Cs. will be 
constituted accordingly. 

Opinion. 

Macnair, Offg. J. C. — The facts 
which led to this reference are stated in 
the order of reference, dated 5th Febru- 
ary 1929. In execution of a money de- 
cree certain village shares were sold. 
The applicant Sitaram preferred a claim 
to pre-empt these shares to the executing 
Court ; that Court held that S. 151, 
C. F Land Revenue Act did not auth- 
orise investigation oE such claims by the 
executing Court. Sitaram applied in 
revision to Findlay, J. C., who refused 
to interfere and in the order dismissing 
the application remarked that the appli- 
cant was not prejudiced by the refusal 
of the executing Court to consider his 
claim to pre-emption, but still had a 
remedy by suit open to him. The ap- 
plicant then filed a suit to enforce his 
right of pre-emption. The trial Court 
decreed the suit and an appeal was dis- 

“(0)' /L‘i7R7i92TN7gri7;^J4 N. L. R. 48. 

{9J [1915] 37 All. 591=30 I. G. 186=13 A, L. 

J. 893. 

(10) [1909] 37 Cal. 399=5 I. C. 532=11 C. L. 

J. 285. 
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missed. In seoond appeal, however, the 
suit was dismissed as a Full Bench — 
Govinda, v. Murlidhar (2) — had ruled 
that a elaim to pre-empt under S. 151, 
C. F. Land Revenue Act, was enforceable 
in execution proceedings and could not 
be enforced in a separate suit. The pre- 
sent application was then filed ; the 
applicant asked for review of the order 
of Findlay, J. 0. Findlay, J. C., con- 
BUered it highly desirable that a Full 
Bench should deal with two questions : 

** (a) Whether, on the facts stated m the 
first part of this order, a case like that of the 
present applicant can be brought within the 
letter of R. 1, O. 47, Oivil P. G. , 

*'(ii) Whether, even if the first point be 
held against the applicant, the oircumstancea 
of Buoh a case would permit of this Court re- 
viewing its order in the applicant’s favour in 
the exeroise of the inherent powers of the 
Court under S, 151, Civil P. C." 

The uou-applicant urges a prelimmary 
objeobion. His first argument was that 
Findlay, J G., had in reality held that 
the application for review should be dis- 
missed, I am unable to follow this 
argument. It is quite clear that Findlay, 
J G., Gonaidared that the opinion of a 
Bench on certain questions should be ob- 
tained before he disposed of the applica- 
tion. 

The next point urged is that the pro- 
visions of O. 47, R. 5, Scb. 1, Civil P. C., 
make it necessary that Sir Charles Find- 
lay himself should bo a member of the 
Bench. It seems sufliGient to say that 
S. 9, C F. Courts Act, does nob make it 
necessary that the Judge who is disposing 
of the case should be a member of the 
Bench for the decision of which a ques- 
tion of law is referred. I add that Sir 
Charles Findlay would probably have 
been a member of the Bench had he not 
taken nine months leave directly after 
making the order of reference. 

The applicant urges that review can 
be granted in accordance with the pro- 
visions of O. 47, R 1, Sch. 1, Civil P. C., 
both on the ground that new and im- 
portant matter has been discovered and 
on the ground that there is something 
analogous to an error apparent on the 
face of the record. Now, for the purpose 
of deciding whether the applicant is enti- 
tled to apply for a review under O. 47, 
R. 1, I have to consider only whether the 
conditions mentioned in the rule are 
satisfied. The question of hardship to 
the applicant does not arise. The facts 


material for decision of this point then 
are simply these ; A Judge took a certain 
view of the law and dismissed an ap- 
plication : subsequently a tribunal whose 
decision that Judge was bound to follow 
took a contrary view of the law Tha 
applicant's counsel admitted that an ap- 
plication did not lie in the numerous- 
cases were these facts exist. These were 
the facts which were considered by a 
Bench of this Court in Ramchandra v. 
Govindrao (7) and in that case for rea- 
sons with which I am in entire agree- 
ment it was held that there was not 
ground for granting a review. I add 
that in a Full Bench ruling of their 
Lordships of the Privy Council Chhajju 
Ram V. Nek% (fi) (at p. 133 of 3 Lah.), 
their Lordships state that ; 

”tho thruo cases in which alone mere re- 
view IB permitted aro those of now material 
overlooked by excusable misfortune, mistake 
or error apparent on the face of the record, or 
'any other sufiiGient reason’.” 

Review then is not permitted where! 
new material comes in existence subse- 
quently. In the same ludgment their 
Lordships have clearly held that review 
cannot be granted on the ground that the 
previous decision of the ease bad pro 
ceeded upon an incorrect exposition of 
the law. 

In the second question of the reference 
the referring Judge appears to have used 
the word “reviewing’* in a very general 
sense. Clearly S. 151, Civil P. C., does 
not enable a Court to follow the proce- 
dure laid down in 0. 47, whore the con- 
ditions under which review can be- 
granted are not satisfied. In my opinion 
the point raised in the question is the- 
power of the Court to vary the previous, 
order. For consideration of this point 
the only material facts are in my opinion, 
these : Findlay, J. G , erroneously held 
that the applicant adopted a wrong pro- 
cedure and for this reason refused the- 
relief . it appears to be a fact that the- 
applicant was entitled to the relief 
claimed by him. The fact that the ap- 
plicant subsequently adopted the proce- 
dure suggested by Findlay, J. C , does- 
not appear to me to have any bearing 
on the decision of the question I re- 
mark that, as the applicant has not chal- 
lenged the judgment in which it was 
held that the procedure first adopted by 
him was correct, it must be assumed for 
the purposes of this opinion that the^ 
decision of Fiudlay, J. G., was erroneous.. 
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It is not urged that that Court has in- 
herent power to vary at any time a final 
order merely because that order was in^ 
^<^oorrect. In my opinion it is not necessary 
for the ends of justice or to prevent abuse 
to the process of the Court that orders 
based on an erroneous view that an in- 
correct procedure has been taken should 
be varied There is no greater injustice 
or abuse when a claim is wrongly dis- 
missed on the ground that the wrong pro- 
cedure has been followed than where it 
is wrongly dismissed on the ground that 
the claim is invalid 

The applicant has cited Panda v, 
Rajeshivar (IL) and other oases in which 
effect has been given to the principle 
that the act of the Court should prejudice 
no one, but the Judge decided the case 
with due care and did not act wrongly 
6ven if his decision was incorrect. These 
cases then have no application. 

The applicant has also cited cases such 
as Sarat Chandra Bose v. Bisweswar 
Mitra (12), in which it has been held 
that where there is no provision in the 
Civil Procedure Code expressly providing 
for a remedy and none which prohibits a 
remedy being obtained, the provision of 
8 151 may in a suitable case apply. But 
these rulings do not justify the applica- 
tion of S 151 where such application 
would contravene the fundamental prin- 
ciple that there must be finality to liti- 
gation. A final order passed after proper 
consideration must not be set aside if it 
cannot be challenged by methods ex- 
pressly provided by the Code. 

I add that I am not considering the 
power of the Court. If I had to decide 
whether that power should be exercised 
in this particular case, I should have to 
consider the question whether or not it 
would involve hardship to the non-appli- 
cant to allow pre-emption to the appli- 
cant BO long after the sale to him had 
been confirmed. 

In my opinion then both the ques- 
tions must be answered in the negative. 

Staples, A. J. C. — I agree. 

Subhedar, A. J. C. — I also agree 

R.K. Reference answered. 


Ill) A. I. B. 1924 Nag. 271=20 N. L. R. 131. 
(12) A. 1. B. 1927 Cal. 594=54 Oal, 405. 
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Full Bench 

Macnair, Ofpg. j. C., Jackson and 
SUBEDHAR, A. J. Cs. 

{Haji) Mahomed Raji Wali Mahomed 
— Plaintiffs — Appellants. 

V. 

Ramappa — -Dafendanb — Bespondent. 

Second Appeal No 298-B of 1927, 
Decided on 12bli August 1929, against 
decision of Special Addl. Dist. Judge, 
Akola, D/- 25bh Jane 1927 in Civil Ap- 
peal No 13 of 1927. 

^ (a) Tranifer of Properly Act, S. 58 
(c) — Lahan Gahan mortgage, 

Iq a Lahan Gahan mortgage it ia neces' 
Barily implied that there is no covenant oi 
personal liability if no suoh covenant is in- 
oluded m the terms of the deed : A, I. R. lOlG 
P. C. 119 ExpL and Itel. on , 12 N. L. R. 19; 
A,I.R. 1922 Pat. 1G7, 34 Bom, 4G2, 10 Gal. 740; 
(P.G.), 22 Cal, 434; A. I. R. 191G P. C. 147; 
Rel, on., A. I. R. 1924 Naj, 97, A. I. R, 

1922 Nag. 98, not Foil. [P 256 C 2] 

(b) Transfer of Property Act, S. 58(c) — 
Effect of Lahan Gahan mortgage is same as 
that of conditional mortgage. 

The eflect of a Lahan Gahan mortgage is 
the same as that of one by conditional mort- 
gage and mortgages in forms similar to that 
of Lahan Gahan stand on the same footing as 
the mortgages by conditional sale 22 All. 
149 (P.C.), Bel on. [P 255 C 1] 

(c) Contract Act, S. 19 — S. 19 does not 
entitle party to iniist on entirely new con- 
tract. 

Per Jackson, A. J. C . — Under 3. 10 the right 
is given to a party, who has entered into a 
contract under fraud or misrepresentation, to 
avoid the ooatraot or to insist on the contract 
being performed. 3. 19 doss not entitle a party 
to insist on an entirely diHorent contract be- 
ing performed. [P 257 C 1] 

M. R. Bohde, O. R, Deo and P. B, 
Gole — for Appellants. 

M.B Niyogi — for Respondent. 
Opinion 

Jackson, A. J. C. — Tho question we 
have to decide is whether, in a Lahan 
Gahan mortgage, that is, a mortgage in 
which the remedy provided is foreclosure 
in default of payment by given date and 
in which the only remedy expressly 
given 18 that of foreclosure, there is by 
implication no covenant of personal liabi- 
lity. The reference has been made neces- 
sary by the decision in Oopikisan v. 
Mt. Mankuarhai (l) which applied Ram 
Narayan Stngh v. Adhindra Nath 
Mu kherji (2) as interpreted in J iwandas 

(1) A. I. R. 1924 Nag. 97=20 N. L. R. 46“ 

(2) A. I. R. 1916 P. 0. 119=44 Oal. 388=44 
I. A. 87 (P.O.). 
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V. Mt. Janki (3). According to Seth 
Oopikisan v Mt. Mankuarhai (l) the 
Brivy Council decision in Bam Narayan 
Singh v. Adhindra Nath Mukherji (2) 
must be considered to have overruled 
Oovind V J agannath (4), in which it 
was laid down that 

“where in a mortgage- deed the remedy of 
the mortgagee is expressed to be foreclosure 
the mere fixation of a date by which the mort- 
gagor undertakes to pay the mortgage-money 
dJbs not amount to a stipulation binding him 
to repay the same within the meaning of 
clause (a), S, G8, T. P. Act." 

As has been held in Jag Sahu v. 
Mt. Ram Sakhi Kuer (5) and Dattam- 
bhat Ramhhat v. Krishnahhat (6), the 
insertion in a usufructuary mortgage of a 
covenant by the mortgagor to repay the 
consideration money on a particular date 
may entitle the mortgagee to a personal 
decree against the mortgagor , hut it 
does not follow 'that that would be the 
effect of inserting such a covenant in a 
mortgage by conditional sale or in a 
mortgage of a similar nature to one by 
conditional sale. It has been pointed 
out in Govind v. J agannath (4) that a 
Lihan Gahan mortgage does not come 
within the definition of a mortgage by 
conditional sale in S. 58 (c), T. P. Act. 
Nevertheless, the effect of a Lahan Gahan 
mortgage is the same as that of one by 
conditional sale and mortgages in forms 
similar to that of Lahan Gahan, such as 
“kutkubala" or “bai-bil-wafa,” were re- 
cognized by their Lordships of the Privy 
Council in BalJcishen Das v. W. F 
\Legge (7), in a passage that occurs at 
p. 159, as standing on the same footing 
as mortgages by conditional sale. In 
that case their Lordships said that it is 
not necessary in such mortgages that the 
mortgagor should make himself person- 
ally liable for the repayment of the loan. 
Again, ixiKalka Singh v. Paras Bam (8), 
another Privy Council decision, the fol- 
lowing occurs : 

“In the next place, although an unqualified 
admisaion of a debt no doubt impliea a pro- 
mise to pay it, their Lordships are not pre- 
pared to hold that that is necessarily so where 
there is an express promise to pay in a parti- 
cular manner." 

^ A. I. R.IM2 Nag. 93=18 N. L. R. 14^ 

4) [1916] la N. L. R. 19—33 I. C. 753. 

(5) A. I. R. 1922 Pat. 167=1 Pat. 350. 

(6) [1910] 34 Bom. 462=7 I. 0. 446=12 Bom. 

L. R. 491. 

(7) [1900] 22 All. 149=27 I. A. 58=7 Sar. 

601 (P.O.). 

(8) [1895] 22 Gal. 431=22 1. A. 68=6 Sar. 

545 (P.O.). 


These decisions are authority for the 
view that a personal covenant is not 
necessarily implied in every mortgage. 
In Narotam Das v. Sheo Pragash Singh 

(9) their Lordships have held that there 
was no personal covenant to pay in an 
instrument which contained a promise 
to repay the loan within a fixed period 
and then provided, in default of payment, 
for satisfaction of the debt out of the 
property hypothecated. This is exactly 
the same view as has been taken in 
Govind V. Jaggaiinath (4). It goes fur- 
ther than the two Privy Council deci- 
sions already cited and makes it clear 
that in some mortgages the nature of the 
mortgage gives rise to the implication 
that there is no personal covenant. 

It has now to be considered whether 
the Privy Council have taken a different 
view in Ram Narayan Singh v. Adhin- 
dra Nath Mukherji (2). At p. 400 (of 
44 Gal.) the following passage occurs : 

“In considering bbis question it must be 
borne in mind (i) that a loan prima facie in- 
volves such a personal liability; (ii) that such 
a liability is not displaced by the mere fact 
that security is given for tbe repayment of 
the loan with interest; but (iii) that the 
nature and terms of such security may nega- 
tive any personal liability on the part of the 
borrower." 

The intorpretakion of this passage in 
Jiwandas v. Mt. Janki (3), as applied in 
Gopihisan v Mt. Mankuarbai (1), is 
that a personal covenant to repay the 
money lent exists in every mortgage 
transaction unless it is negatived expressly 
or by necessary implication by the terms 
of the bond or the circumstances of the 
case. It is argued before us that the 
mortgage-deed is an acknowledgment of 
the debt, that such acknowledgment im- 
plies a personal promise to pay the debt 
and that, therefore, the law is correctly 
laid down in Gopikisan v. Mt. Mankuar- 
hai (l). It is difficult, however, to hold 
that their Lordships of the Privy Council 
have, in Ram Narayan Singh v. Adhin- 
dra Nath Mukherji (2), taken a different 
view to those expressed in the earlier 
decisions already referred to Another 
judgment of their Lordships delivered 
in the same year as Ram Narayan Singh 
V. Adhihdra Nath Mukherji (2) is that 
in Jatindra Nath Basu v. Peyer Deye 
Debi (10). At p 255 (of 31 M. L. J ) 
they seem to repel the argument now 

■79)11884] m OaT. 74d=nT7.~83 (l^K 

(10) A. I. R. 1916 P. C. 147=43 Gal. 990=43 
I. A. 108 (P.G.). 
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Boaghfc tro be ba.ged on Bam Narayan 
Singh y Adhindra Nath Mukherji (2) 
by the following words: 

"The Subordinate Judge and the High Court 
have assumed from the mention in that docu- 
ment that the Rs. l.SO.OQO had been advanced 
that it might be inferred that it was the in- 
tention of the parties that the Maharaja Ram 
Naiayan Singh should be personally liable to 
repay the advance. Their Lordships do not 
draw that inference from that document. On 
the contrary, their Lordships draw the in- 
ference from that document that the Maha- 
raja Ram Narayan Singh did not intend that 
he should be personally liable." 

f'rom the words used in Ram Narayan 
Singh v. Adhindra Nath Mukherji (2) 
I do not think that their Lordships’ pro- 
nouncement in that case supports the 
argument taken before us. In my order 
of reference I have pointed out that the 
learned Judge, who interpreted their 
Lordships’ pronouncement in Jiwandas 
V. Mt, Janki (3), interpreted it, in my 
opinion, somewhat inaccurately, because 
he referred only to the terms of the deed 
and not to the nature thereof. It is 
argued before us that the nature and 
the terms of a mortgage-deed are the 
same thing, but 1 cannot agree. It 
is true that the nature of the deed must 
be set forth in the terms and it is set 
forth, in my opinion, in the terras which 
state how the property is to be used in 
satisfaction of the debt It is also 
argued before us that the nature of a 
mortgage deed has nothing to do with 
the remedy but it seems to me clear 
that it is the remedy which decides 
whether a mortgage is by nature a 
simple mortgage, or a mortgage by 
conditional sale or a usufructuary mort- 
gage and BO on. This is indeed clear 
from the words used by their Lordships 
of the Privy Council in Bam Narayan 
Singh Y, Adhindra Nath Mukherji (2) 
at p. 401 {of 44 Cal.) : 

" having regard to the natare of the deed of 
14th April 1336, which was a uaufiuctuary 
mortgage only. " 

It seems to me that the nature of the 
deed, that is, the terms relating to the 
remedy, has been given special import- 
ance by their Lirdships and that the 
nature of the deed may by itself negative 
a personal covenant. That is also I 
think in accordance with S. 68, T. P. 
Act. That section gives the mortgagee 
a right to sue the mortgagor for the 
mortgage money in three cases only the 
first of which is where the mortgagor 
binds himself to repay the mortgage 


money. Reference to S. 58 will show 
that it is in only two of the four mort- 
gages there defined that the mortgagor 
binds himself to pay the mortgage 
money ; he does not do so in a mortgage 
by conditional sale or in a usufructuary 
mortgage and as I have said, a mortgage 
such as that we are considering, stands 
on the same footing as a mortgage by 
conditional sale. 

Although I have expressed the opi- 
nion that the learned Judge who inter- 
preted Bam Narayan Singh v Adhin- 
dra Nath Mukherji (2) in Jiwandas V- 
Mt Janki (3) has restated their Lord' 
ships' pronouncement somewhat inao- 
ourately, it is clear from what be goes 
on to say that be was in no danger in 
that case of applying that pronounce- 
ment wrongly. After his statement : 

“ In every mortgage bond there is a per- 
sonal covenant to pay bbe mortgage debt un- 
less the contrary is expressly stated or ap- 
pears by necessary implication from tho 
terms of the bond, " 

the following sentence occurs : " Where 
there is'no express covenant, that neces- 
sary implication " that is, that there 
is no personal covenant : 

" arises out of the terms of most foreclosure 
and many usufructary mortgages, but nob out 
of those of a simple mortgage for sale. " 

By these words he gives the requi- 
site value to the nature of the mortgage. 
In Gopikisan v. Mt, Mankuarbai (1) he 
seems to have misapplied his own judg- 
ment and to have omitted to consider 
that the provision of foreclosure and no 
other remedy in a deed might imply tho 
absence of a personal covenant. 

I am of opinion that Seth Qopikisan 
Y. Mt Mankuar bai (l) has been inac- 
curately decided and that Govind v. 
Jaagnnath (4) has not been overruled 
by Bam ^Narayan Singh v. Adhindra 
Nath Mukherji (2) I coDsider that in a 
Laban Gahan mortgage it is necessarily 
implied that there is no covenant of 
personal liability if no such covenant 
IS iucluded in the terms of the deed ; 
and that the question referred to us 
should be answered m the affirmative. 

Macnair, Offg. C. J.— I agree. 

Subhedar, A. C. J. — I also agree. 

After receiving the opinion of the 
Full Bench, Jackson, A. J. C, delivered 
the following : 

Judgment. — In accordance with the 
opinion given by the Full Bench I hold 
that there is no personal oovenant in 
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the mortgage-deed on 'which the suit 
out of which this appeal arises is based. 
There is one other point to be consi- 
dered and that is the claim of the plain- 
tiffs to a decree for sale with a personal 
decree against the defendant, in the 
event of the sale proceeds being insuffi- 
cient to satisfy the mortgage debt, on the 
ground that the defendant misrepre- 
sented to the plaintiffs the value of the 
property mortgaged at the time the mort- 
gage deed was executed. Both the lower 
Courts have recorded that the defendant 
has admitted that he told the plaintiffs 
that the value of the property was 
about Rs. 9,000. 1 do not so read the 

defendant's deposition but assuming 
that he did make a statement as to the 
value oE the property and that his 
deposition shows that that statement 
was to the effect that the value was 
Ra. 9,000 and assuming further that 
that was a false statement of the value 
of the propel ty mortgaged, I am of opi- 
nion that the plaintiffs are still not en- 
titled to the decree that they claim. 

Under S 19, Contract Act, the rights 
given to a party, who has entered into 
a contract under fraud or misrepresenta- 
tion, are to avoid the contract or to in- 
sist on the contract being performed. 
The section does not entitle the party 
to insist on an entirely different con- 
tract being performed. Moreover, the 
rights given by S. 19 are given only to 
a party whose consent to the contract 
was, in fact, caused by the fraud or mis- 
representation. 1 agree with the trial 
Court that it is impossible to believe 
that the plaintiffs relied solely on the 
statement of the defendant as to the 
value of the property. They had mate- 
rials or could have obtained them with- 
out much trouble on which to form an 
independent opinion of the value and 1 
am convinced that it was not the state- 
ment of the defendant that induced the 
plaintiffs to enter into a contract and 
that any statement of the value made 
by the defendant does not entitle them 
to the decree that they olaim. I dis- 
miss the appeal with costs. 1 ffx 
pleader’s fee at Rs. 150. 

f.n./r,k. Appeal dismissed. 
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Jackson, A. J. C. 

Rajeshwar — Defendant — Appellant. 

V. 

Ajabsingh — Plaintiff — Respondent 
Second Appeal No. 170 of 1927, De- 
cided on 13th July 1929, against de- 
cree of Diat. Judge, Bhandara, D/- 2l8t 
December 1926, in Civil Appeal No. 62 
of 1923. 

(a) C. P. Tenancy Act, S. 49 — Surrender of 
sir land is void if it iorms part of the 
transaction of sale. 

If a oovenant to relinquish the sir lands is 
part of the transaction of sale or of mortgage, 
th3D only the agreement to surrender will be 
void and unenforceable, 

Where there was a difference of mor^ than 
throe months between the dates of tho two 
transactions, sale of one anna share of a 
particular village and surrender pf occupancy 
rights in sit land, and where no evidence was 
led to show that the two transactions were 
really one, the surrender was held to be not 
invalid. Narj. Sreond Appeal No. 530 of lOlfl, 
Appr. _ [P 258 C IJ 

(b) Evidence Act, S. 114 — Two docu- 
ments executed on same day — Purpose of the 
documents will determine priority, 

Where more documents than one bear date 
on the same day they are presumed to have 
boen executed in the order necessary to effect 
tho purpose foe which they were executed. 
That is, lb might bo presumed that persons 
who are presumed to know the law observed 
it and that, when two acts are done on the 
same day, the one nooossary to be done first 
to give the other validity was, in fact, done 
first. ■ [P 258 C 2J 

But where a sale deed m respect of property 
under the management of the Collector in exe- 
oution of a decree, has been executed and 
deposit in Gollector’s Court, sulficienb bo 
satisfy the decree-is made on the same day, 
but lb IS found that tho sum out of which the 
deposit was made was obtained at the time of 
the registration of the sale-deed, it cannot be 
presumed, in the absence of any reliable evi- 
dence to the contrary, that the deposit was 
made before the sale. [P 258 G 1] 

^ (c) Contracl Acl, S. 65 — Sale-deed 
found invalid under para. 11, Sch. 3, Civil 
P. C — Purchaser suing for refund of consi- 
dsration — Purchaser is entitled to a refund, 
Where a vendor sues his vendee for posses- 
aion of the property on the ground that the 
sale is invalid under para. 11, Sch, 3, Civil P. 
0., the decree for possession of the property 
in hiB favour should bo made subject to the 
payment of the consideration of sale received 
by him : A. I, R. 1922 P. C. 403, Appl. , 
30 CflZ, 539 (1\ C.), Dist, \ 13 N L.R 130, Cons. 

[P 259 0 2] 

B. K. Bose and V. Bose — for AppeL- 
lanli. 

M. B. Bobde — ior Respondent. 
Judgment. — Bhagwat, the father of 
the plaintiff-respondent, on 22ad Maroh 


1929 N/33 & 34 
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1919 Bold a one-anna share of mouza 
Sulsuli to the defendant-appellant for 
Bs. 400. On 1st July 1919 he surren- 
dered to the appellant his occupancy 
rights in what had been his fir land. 
The respondent and his brother, who 
is now dead, sued for a declaration that 
the sale and surrender were not binding 
on them and for possession. Their claim 
has been decreed by the trial Court, 
whose decree has been upheld by the 
lower appellate Court, though that Court 
has held that the sale was invalid and 
not merely as the trial Court did, that 
it does not bind the respondent. 

I propose to refer first to a new plea 
raised here on behalf of the respondent. 
The fact that there was both a sale and 
a surrender of oocupancy lights in what 
had been sir land is made a ground for 
attacking both. This is based on the 
pronouncement by Dnike-Brockman, J. 
0., in Secoiid Appeal No 530 of 1918 
that : 

"if a covenant to relinquish the .sir lands is 
part of the transaction cf sale or of mortgago 
then the agroemeut to surrender will be 
void and unenforceable, no matter what in- 
genious devices may be employed to give 
colour to it." 

The decision of the learned Judicial 
Commissioner would render invalid only 
the surrender and not both transaebioDs; 
but I consider that I must reject the 
plea even as regards the surrender. It 
does not involve only a question of law; 
there was a dillerence of more than 
three- months between the dates of the 
two transactions and obviously evi- 
dence would be required to show that 
the two transactions were really one. 
There is no such evidence and the plea 
must fail. 

The sale has been held invalid on the 
sole ground that it was effected while 
the property sold was under the manage- 
ment of the Collector in execution of 'a 
decree against Bhagwat. It is alleged 
that on 22nd March 1919, the date on 
which thesalo-dood was executed* and 
registered, Bhagwat made a deposit in 
the Collector’s Court of a sum sufficient 
to satisfy the decree that the Collector 
was executing ; but it has been held by 
the lower Courts that the deposit was 
not made before the sale and con- 
sequently that the property was still 
under the management of the Collector 
when the sale took place. That is a 
finding of fact bub it is challenged on 


the ground that the burden of proof has 
been wrongly laid. It seems to me clear 
that the lower Courts have considered 
that the burden of proof lay upon the 
defendant Ho examined two witnesses 
to prove that the deposit was made be- 
fore the sale-deed was executed, bub they 
have not been believed. It is argued 
that the burden of proof really lay upon 
the plaintiffs, that although the wit- 
nesses called by the defendant have been 
disbelieved there is no evidence that 
the sale deed was executed before the de- 
posit was made and that the result is 
the same as if no evidence had been 
given on either sido and the suit, as 
the burden of proof lay on the plaintiffs, 
must fail. 

It might be possible to apply in 
principle -the presumption men- 
tioned in Woodrode and Ameer Ali's 
Law of Evidence, Edn. 8, p. 60S, that, 
where more documents than one bear 
date on the same day they are presumed 
to have been executed in the order 
necessary to effect the purpose for which 
they wero executed. That is, it might 
be presumed that persons who are pre 
Burned bo know the law obsorytd it and 
that, when two acts are done on the 
same day, the one necessary to be done 
first to give the other validity was, in 
fact, done first There are, however, 
circumstances whicli seem to me to justi- 
fy the Court in refusing to draw this 
presumption in the present case. The 
plaintiffs’ plea regarding their father's 
incompetence to sell owing to the Col- 
lector’s proceedings was nob replied to by 
the defendant in the trial Court. In 
first appeal, he put in, by order of the 
Court, a written statement dated 8th 
April 1924 in which he did not assert 
that the deposit was made before the 
sale-deed was executed. He first made 
the assertion, through his pleader, on 
26th August 1926 when ho admitted 
that ho could not say how many days or 
hours before execution of the deed the 
deposit was made. Moreover, I find 
that, when the defendant was examined 
as a witness on 28th March 1923, he 
made a statement which I read as mean- 
ing that the sum out of which the de- 
posit was made was paid to Bhagwat at 
the time of registration of the sale-deedi 
I cannot then draw the presumption 
that the learned counsel (or the defen- 
dant-appellant suggests, and the appea 
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must fail in bo .far as ib is based on the 
validity of the sale. 

. The defendant is on firmer ground 
when he claims refund of the considera- 
tion under S. 65, Contract Act. It has 
been found that the sale was efiocted to 
satisfy debts of Bhagwat which would 
have been binding on his sons, who have 
therefore been benefited by the sale. 
For the defendant the Privy Council de- 
cision in Harnath Kitnivar v Inder 
Bahadur Singh (1) has been cited, in 
which the follo?7iiig remarks occur . 

"Beforo this Hoard, the claim has baeu 
based on S, G5, Gonbriob Ant. It is hhara pro- 
vided that "when an agreement is disoovered 
to b3 void, or when a contract bocomas void 
any person who has received any advantage 
under such agreement or contract is bound 
to restore it or to maki compousatiou for it 
to the peraon from whom he rocoivod it.” So 
framed, the plamtiil'a claim to compensation 
rests, not on any principle or formuLi. of 
English law, but on the words of this section 
and it has to bn seen whether the facta of 
this case come within its scope. The section 
deals with (a) agrcameiits and (b) contracts. 
Tho diEtinction between them is apparent 
from S. 2, Dy Gl, (e) every promisi and every 
Bet of promisrs forming the consideration for 
each other is an agreement, and by Gl. (h) ati 
agreement enforceable by law is a contract. 
S, G5, therefore, deals with (a) agreements 
-enforcoablo by law and (b) with agreements 
not BO onforoeable. By Gl. (g) an agreement 
Dot-enforceable by law is said to be void. 

An Rgroemont therefore discovered to be 
void is ono discovered to bo not onforceablo 
by law and, on the language of the section 
would include an agreomout that was void 
in that Beuac from its inception, as distinct 
from a contract that becomes void. 

Tho agreement hero was manifestly void 
from its inception, and it was void because its 
'Subject-matter WAS incapable of being bound 
in the manner stipulated.” 

As against this the plaintid-respon- 
denh relies on the following passage from 
the Privy Counoil judgment in Mohori 
Bibee v. Dharmoda^ Ghose (2) (at p 548) 
as showing that S 65, Contract Act does 
not apply : 

"A new point was raised here by the appel- 
lant’s counsel founded on 3. G.*), Oonbract 
Act, a section not referrud to in the Gourts 
below, or in the oasea of the appellants or 
Tespondent. It is sufficient to siiy that this 
3. 63 Sjarts from th^) basis of there being an 
agreement or contract between competent 
parties, and has no application to a case in 
which thors never was, and never could have 
been any contract,” 

It is tho former ruling that seems to 

(1) A. I. R. 1922 P. G. 403=45 All. 179=50 
I. A. 69 (P. 0.). 

<2) [1903] 30 Gal. 539=801. A. 114=8 Sar. 
874 (P. 


me to be applicable. la the latter, their 
Lordships of the Privy Council were 
dealing witli a case in which a contract 
was entered into by a person who was 
totally incompetent to oonbract, a minor. 
In tho former the contract was entered in- 
to by a person who was not incompetent 
to contract but was iuoompetent to trans- 
fer the property that he purported to 
transfer and the position is the same in 
tho case with which I am now dealing 
It is true that in Mt. Salii Bai v. Bajat 
Khan (3) Drake Brockman, J, C., 
has said that in S. 325-A, Civil P. G. 
of 1882 and its counter-part in tho 
current Code there is a legal disquali- 
fication to alienate at all which muta- 
tis mutandis puts the judgment-debtor 
affected on a par with a minor ; but 
para, il, Sch 3, Civil P. C. of 1908, 
which coriesponds to S 325-A of 
tho Civil P. C of 1882, only makes 
the judgment-debtor incompetent to 
alienate his immovable property which 
is under tho Collector’s raanagament. He 
is otherwise competent to contract and 
can only be considorod on a par with a 
minor in respect of that property. That 
being so, I hold, on tho authority of' 
Harnath Kunwar v. Indar Bahadur 
Singh (1) that S. 65, Contract Act, ap- 
plies and that the appellant is entitled 
to recover the consideratiou tliat he paid, 
to Bhagwat. 

The trial Court has decreed posses- 
sion of the malguzari share aud the sir 
fields to tho plaintiffs ; bub as its find- 
ing was that the sale was not binding on 
them because it wis not effected to pay 
off antecedent debts of Bhagwat, a de- 
claration was added ‘that tho appellant 
had acquired interest to the extent of a 
one-third joint share in the malguzari 
share. Though the lower appellate Court 
has found the sale null and void, it has 
not ordered deletion of that declaration 
bub has simply coufirmed the (rial 
Court’s decroo. That declaration must 
DOW be deleted ; and in view of my de- 
cision in tho last preceding paragraph,, 
the decree must be further modified b>| 
making the respondent's right to posses-| 
sion subject to the payment to the ap-, 
pellant of the consideration that the! 
latter paid to Bhagwat. In view of thej 
result I consider that each party should 
bear his own costs throughout. 

K N./tt K Order acaordinql^fn 

(3rTl9I3J 13 N.L.R. 180=42 I.C. 200(P.B ). 
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Jackson, A. J C. 

Ehaje Hussenuddtn — Plaintiff — 
Appellant 

V. 

Ktsan and anoihet — Defendants — Res- 
pondents. 

First Appeal No 65-B of 1928, Decided 
on 22nd July 1929 against the decree of 
Ist Sab-Judge, 1st Class, Khamgaon, 
D/- 16th April 1928. 

(a) Tort — Malicioua proceeding! — It can- 
not be aaid that because accuied is acquitted 
complainant must have deliberately made 
false complaint. 

AUhough lb la truo that if a deliberately 
false complaint ia proved to have been made, 
no further proof of malice and want of rea- 
Bonable and probable cause would be requir- 
ed, but lb caunob be said that because the 
accused in the criminal case ia acquitted 
and becauae Che complainant must, if the 
complaint was false, know that it waa false, 
he must be held to have deliberately made 
a false complaint. [P 260 G 2] 

^ (b) Tort — Malicious proceedings — It is 
not sufficient in suit for malicious prosecu- 
tion to prove mere fact of acquittal. 

It la uot Bufhcient, in a suit for damages 
for malicious proBCCution to prove the mere 
fact of acquittal. The plaintifi can establish 
the other facts necessary to entitle him to 
damages without proving hia innocence, but 
if he relies on the falsity of the complaint 
to establish those other facts he must prove 
hiB innocence by proving the complaint to be 
false; and ha cannot do this by simply put- 
ting in the judgment of the criminal Court 
which acquitted him A. Z. li 1922 All. 209, 
ReU on\A Z. R. 1926 P. C, 46, Ref, 

[P 260 G 2, P 261 G 1] 

M. B. BobfJe^for Appellant. 

M. B. Ntyofii — for Respondents. 

Judgment. — This appeal arises from 
a suit for damages for malicious pro- 
secution which the lower Court has 
dismissed The prosecution arose out 
of a dispute regarding the succession to 
the property of one Miroti. Maroti had 
two brothers, Janji, the father of the 
defendant 1, Kisan, and Sakharam, 
the husband of defendant 2, Dindi. 
Both these brothers predeceased him, 
and after he too died, Kisan claimed his 
property on the strength of a will made 
by Maroti in favour of Kisan and Sakha- 
ram. Maroti's widow, Lakshmi alias 
Gangu Bai, resisted Kisan’s claim, and 
a contest took place for possession of 
the cotton crop obtained from Maroti’s 
fields after his death. Kisan and Bindi 
made reports to the pateL and to the 
police, that one Khair Muhammad, Lak- 
shmi’s agent, and oertkrin other Mabo- 


192a 

medans, had broken the look pub npou 
Marot Dhaba by Kisan, had taken out^ 
the cotton there from and carried it away 
and had assaulted Kisan and Bindi in 
doing so. No action was taken by the 
police, and on 11th January 1921 Kisan 
lodged a complaint in the Court of the 
Sub-Divisional Magistrate, Jalgaon- 
Five of those against whom Kisan com* 
plaineZ, including the plaintiff appel- 
lant, were eventually charged with an 
offonce punishable under S 147, but in 
the end they wore acquitted on 23rd 
December 1924 On 1st December 1925 
the plaintiff-appellant Hussenuddin in- 
stituted his suit for damages. 

The lower Court has found that Kisan- 
alone was responsible for instituting the 
criminal proceedings against Hussen- 
uddin but that though Hussenuddin was 
acquitted m those proceedings, he has 
failed to prove that Kisan acted malici- 
ously or without reasonable and prob- 
able cause. It 13 argued on behalf of 
the appellant that the complaint was 
false to the knowledge of the defendants 
and that is sufficient to show both, 
malice and want of reasonable and prob- 
able cause. I agree that if a delibera- 
tely false complaint is proved to have 
been made, no further proof of malice 
and want of reasonable and probable 
cause would be required. No authority, 
I think, 13 necessary for that proposi- 
tion, but it does not follow that because 
the accused in the criminal case were 
acquitted and because the complainant 
must, if the complaint was false, know 
that it was false, he must be held to 
have deliberately made a false com- 
plaint It is true, as has been conton- 
decl on behalf of the appellant on the 
authority of the Privy Council decision 
in Balhhaddar Singh v. Budri Sah (l), 
that the plaintiff in a suit for damages 
for malicious prosecution need not prove 
that he was innocent of the charge made 
against him, but their Lordships do not 
indicate that it can ever be sufficient, 
in a suit for damages for malicious pio- 
secution, to prove the mere fact of ac- 
quittal. The plaintiff can establish the 
other facts necessary to entitle him to 
damages without proving his innocence; 
but if he relies on the falsity of the 
complaint to establish those other facts 
be must, in fact, prove his innocence 

(1) A. I. R. 1926 P. 0. 46=i Liick, 215=29 
O. 0. 163 (P.C.). 
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by proving fche complaint to be false; 
and he cannot do this, as has been held 
in Oobardhan Singh v. Ram Badan 
Singh (2) by simply putting in the ]udg- 
imont of the criminal Court which ac- 
quitted him. 

For purposes of the suit that judg- 
ment proves nothing but the acquittal, 
but I should like to point out that the 
■criminal Court did not find tbe com- 
plaint to be false as regards Ilussen- 
uddin. He pleaded an alibi and it is 
asserted that that alibi was accepted; 
but I do not find this to be the case. 
There is no definite finding as to the 
e.libi and the general remark: 

“ The prosecution story is rebutted by the 
oral and dooumentary evidenoo adduced by 
the defence and as such thg charge is not 
substantiated against any ot tha accused,’* 

cannot be interpreted to mean accept- 
anco of the alibi. What the criminal 
Court found was that Khair Muhammad 
■and his companions did use force to 
break open the lock of the Dhaba and 
removed the cotton, hut that they were 
]ustifii'd in doing this and in using 
force. In tha suit tha only evidenca 
to show that Husseiiuddin was not pre- 
-senL when Khair Muhammad and others 
removed the cotton is that of Luxmi 
(P W. 7), whom the lower Court has, 
I think, rightly disbelieved. Hussen- 
uddin (P. W. 1) himself has not in his 
deposition asserted his innocence and 
the other oral evidence adduced by him 
relates merely to the part taken by 
Bindi in the institution of oriminal pro- 
ceedings and to the fees paid to pleaders 
by Hussonuddin in connexion with 
them. 

I agree with the lower Court that 
Husseinuddin has failed to establish that 
Kisan brought his complaint maliciously 
and without reasonable and probable 
cause, and that his suit therefore had 
to be dismissed. In view of this find- 
ing I need not consider the question 
whether Bindi, who was not a party to 
the complaint, could be held to have 
joined with Kisan in instituting the cri- 
minal proceedings. The appeal is dis- 
missed with costs. 

P.N./n.K. Appeal dismissed^ 
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PftIDEAUX, A. J. C. 

Surajmal and another — Plaintiffs — 
Appellants. 

V 

Raghunath and others — Defendants — 
Respondents. 

Second Appeal No 620 of 1926, De- 
cided on 16th April 1928, from a decree 
of 2nd Addl. Dist. Judge, Wardha, 
D/- 11th October 1926, in Civil Appeal 
No. 88 of 1926. 

Civil P. C., O 6, R. 17 — Appeal in name 
of dead plaintiff — No application to rectify 
error for about three monthi — Caie is not 
one of misdescription of plaintiff and Court 
is juitified in dismiising appeal. 

Where an appeal ia filed in the name of the 
dead plaintifl whoa it should have been filed 
in the name of his legal representative and no 
application was made for about three months 
to got the error rectified, the case esnuot be 
called one of a misdescription of the plaintiff 
and the Court is justified in dismissing the 
appeal 10 N. L. li. , A. I. R. 1023 Nag. 
9(5 , A I. R. 1923 Bom. 452 , A. I. R. 1925 
Lah. 441, not Appl , A.I R. 1924 Cal. 74, Dist.; 
31 Mad. 86, Ref. [P 262 C 1] 

M. R Bohde — for Appellants. 

D N Khare — for Respondents 
Judgment.— The plaintiff Chaudan- 
bai sued the defendants for possession 
of a one-anna malguzari share of mauza 
Panjra Gondi. That suit was dismis- 
sed on 10th April 1926. An appeal was 
filed on 16th June 1926, in the name of 
the plaintiff Chandanbai who had, how- 
ever, died on 22nd May 192G On 24th 
September 1926, the pleader for the 
respondents brought this fact to the 
notice of the lower appellate Court, the 
fact being admitted by tbe pleader for 
the appellant who stated that the name 
of Chandanbai had been inserted in the 
memorandum of appeal through an ac- 
cidental mistake, the appeal really hav- 
ing been filed by Chandanbai's two sons. 
It was argued for the respondents that 
the appeal being filed in the name of a 
dead person, abated. The lower appel- 
late Court, following the case of Veerap- 
pan Chetty V Tindal Ponnam (1) which 
deals with a suit against a deceased per- 
son dismissed the appeal with costs. 

It is here contended that the intention 
was to bring tbe appeal in the name of 
Chandanbai’s heirs who gave a power-of- 
attorney to the pleader who 61ed the ap- 
peal, but that bv a clerical error the 
"TDTllibS] 31 Mad. "86=17 M. L. J 551, 


A. 1. R. 19^1 All. 209=44 All. 485. 
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name of the original plaintiff was en- 
tered as the appellants and the present 
appellants ask for permission to oorreot 
the misdescription. Reliance is placed 
on Manjula v Shankar (2) a case which, 
in my opinion, does not apply. Another 
case quoted is Bakaram v. Hiialal (3) 
a case of a misdescription cf a plaintiff. 
In that case the managers of a temple 
filed a suit when the temple itself was 
the real plaintiff. It was held that the 
omission to mention the temple in the 
heading was merely a mistake in the 
description of the plaintiff and that no 
question of limitation arose when that 
description was corrected. It is difficult 
to see how the decision in that case ap- 
plies to the facts of the present case, the 
appeal hero having been brought in the 
name of a plaintiff' who is dead. Other 
cases quoted are Sarasp^ir Manvfactur- 
ing Co. Ltd., y B. D & 0. 1. Ry Co. 
(4J and Nanak Chand Mukandi Lai v. 
Easi-Indian Ry, (5). Those are two 
cases where the agent of a railway was 
sued as such, while the case was against 
the railway itself. They again do not 
apply to the circumstances of the pre- 
sent case. 

Another case referred to by the 
pleader for the appellants is Seodoyal 
Khemka v. Joharmull Manmull (6). 
But the ciroumstanoes there are not 
on all fours with those of the present 
case. It is noteworthy that the power 
signed by the sons of Ghandabai to the 
pleader dees not state under what auth- 
ority they wished to file the appeal. 
There is nothing to show that they did 
BO as the legal representatives of the de- 
ceased ; and as the facts stand, the ap- 
peal was filed in the name of a dead 
person, and further until September 19‘z6, 
no application was made to get the 
error rectified. I do not think that the 
present case can bo properly called one 
of a misdescription of the plaintiff: there 
ia DO misdescription at all. The appeal 
was filed in the name of a dead 
woman when it should have been filed 
in the name of her representatives, and 
it is difficult to see what the lower ap- 
pellate Court could have done under 
these oircum stances except to dismiss 
the appeal with costa. 1 am told that 
2j [1915] 10 N. L. B, 144=26 I. G. bSO. 

9) A. 1. R. 1923 Nag. 96. 

(4) A. 1. B, 1923 Bom. 452=47 Bom. 7B5. 

(5) A. I. B. 1925 Lah. 441=6 Lab. 252. 

<6) A. I. R. 1924 Cal. 74=50 Gal. 549. 
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the sons have now filed an appeil in 
their own name, asking for tim^ under 
S. 5 Lim. Act, but that is a separate case 
and will he dealt with by the original 
Court. The result is that this appeal 
fails and is dismissed with costs. The 
appellants will pay the respondent’a 
costs. 

P.N./r K. Appeal dismissed* 
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Subhedar, A. J. 0. 

Abdul Rahiman — Defendant — Appel- 
lant. 

V. 

Mt, Shah Bibi — Plaintiff — Respon- 
dent. 

Second Appeal No 12-B of 1929, Deci- 
ded on 5fch July 1929, from decree of 
Spl. Aldl Dist. Judge, Akola, D/- 17tb 
October 1928, in Civil Appeal No. 47 of 
1928, 

Mahompdan Law — Divorce — False (charge 
of adultery against wife — Conditional relrac* 
tion is not retraction in law and wife is en- 
titled to decree. 

A poraon preferred a falae obarga of adultery 
agaiosb bis wife. Ho made n conditional re- 
traction in the course of the pleadings in the 
suit brought by the wife for dissolution of 
marriage. 

Held . that such ccnditional robraebion was 
no retraction in Uw and wife was entitled to a 
decree for dissolution of marnago. 41 All, 278, 
Itched on, [T 2C3 C ij 

M, R. Pathah — for Appellant. 

Fida Hussain — for Respondent. 

Judgment — This second appeal ia 
directed against the decree for dissolu- 
tion of plaintiff's marriage with the de- 
fendant passed by the Subordinate Judge 
Second Class No. 3, Akola, in Civil Suit 
No. 301 of 1927 and confirmed by the 
Special Additional District Judge in Civil 
Appeal No 47 of 1928. Both the lower 
Courts have concurrently held that the 
defendant did prefer a false charge of ad- 
ultery on oath against the plaintiff, hia 
wife, that he did not make retraction of 
the same as required by law and that 
therefore the plaintiff was entitled to 
have a decree for dissolution of marriage 
passed against the defendant 

There is no force in either of th® 
grounds of appeal. It is abund.antly pro- 
ved by documentary evidence on record 
that the appellant on two oocasions be- 
fore the District Magistrate and the Sub- 
Divifiional Magistrate had stated on oatb 
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that; '‘her uncle Abdul Bahim is having 
immoral relation with her," the plaintiff. 
The defendant was also subsequently con- 
victed under S. GOO, I. P. 0 , with respect 
to this defamatory Btatemeni. The con- 
ditional retraction made by him in the 
couise of the pleadings in the suit is no 
retraction in law. The plaintiff was, 
therefore, rightly given a decree for dis- 
solution of marriage; Zafar Hunan v. 
limmatur- Rahman (l). The second ap- 
peal fails and is dismissed with costs. 
Pleader’s fee Rs. 50. 

P.n/.U.K. Appeal dismisned. 

“(i) L191^J 41 Al].“li70='4'Jl7c“ 25b:^lT~A7 iT. 

J. 78. 
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Macnair, a. j. G. 

Ramnarayan Marioadi — Plaintiff — 
Appellant 

V. 

Ulanda and others — Defendants — Res- 
pondents. 

First Appeal No 30-B of 1928, Decided 
on 3rd December 1928, from decree of 
First Class Sub-Judge, Morsi, D/- lOth 
December 1927. 

(a) Civil P. C., O. 34, R. 3 . (2) Proviio— 
Judgment-debtor not paying decretal amount 
in March 1927 on date fixed for its payment 
but submitting statement in July 1027 to ex- 
tend time on ground of bad harvest — Stale- 
ment held (o be attempt to show good cause 
for non-payment and Court should consider 
its truth and sufficiency. 

A judgmont-debbor did not pay fcho decretal 
amount on lOth March 1927, the date fixed for 
its payment in a preliminary decree for foro- 
closure but subinittel a stabemont in July 1927 
for extoQsion^r time coforring to bad harvest 
in the previous years. 

Held', that though the statement was a bela' 
feed one and referred primarily to the difficulty 
in raising money iii July 19*27 it could be oon- 
aidered an attempt to show that good cause 
existed for non-payment prior to iOth March 
and the Court should consider the truth and 
feho Budiciency of such statement; A. I. R 
1923 P. C. 137, Disf. [P 264 0 1] 

(b) Civil P. C., O. 34, R. 3 (2) Proviso- 
Fact that decretal amount is large and pay- 
ment is made within few months from date 
fixed for payment is not good cause. 

Extension cannot be granted unless good 
cause is shown and the facts fehab the decretal 
amount is large and that payment is made 
within a few mouths from the time Axed for 
payment do not by themselves constitute good 
cause: A. J. R. 1928 P.C. 137, Rel. on. 2 C. P. 
Z/. R. 29, not Foil.] 10 N. L. R. 150, Ref. 

[P 264 Cl] 


W. B, Pendharkar Appellant;. 

G. L Suhhedar — for Respondents. 

Judgment. — The faota which I have 
feo consider are these: A preliminary de- 
cree for foreclosure was passed by whioh 
the defendants were d_irected to pay over 
Rs. 7,000 to the plaintiff on or before 13th 
February 19ii7. An appeal was decided 
on 6th February 1927, and the decretal 
amount was reduced ^considerably. Mr. 
Subfiedar for dofendant 3 asked that the 
date for payment should be extended and 
on 10th February 1927, the date fixed for 
payment was changed from 13th February 
192G to lObh March 1927. It may be 
conceded that as the fixi tion of the date 
for payment was not discussed when de- 
fendant 3 was present in person, Mr. 
Subhedar was unable to press for a longer 
date, bub the fixeation of a date one month 
ahead should have impressed upon 
defendant 3 the necessity for prompt pay- 
ment. The payment was not made be- 
fore the due date and an application for 
final decree was made on 22ad March 
1927. The case was adjourned for hear- 
ing twice for want of time. Then on 
25th June 1927, defendant 3 tendered 
Rs. 2,500 in part payment and prayed for 
time till the next harvest to pay the 
balance. The plaintiff refused to accept 
part payment and defendant 3 was 
directed to deposit the amount in Court 
aud submit in writing his grounds for 
extension of time. The case was ad- 
journed till 16th July 1927. Defen- 
dant 3 submitted his statement and on 
16bh July 1927, he was ready to pay the 
deoretal amount. lie had, however, not 
brought any amount as interest by way 
of compensation or as costs bo be paid to 
the plaintiff. The plaintiff again refused 
to receive the amount. Statements were 
taken aud on 19bh November 1927, tho 
Judge held that an extension of time 
should be granted on condition that some 
interest was paid. Interest was paid and 
the Judge pissed a final decree to the 
effeob that the mortgage-debt had .been 
satisfied. 

In appeal it is urged that as the judg- 
ment-debtors did not show sufilcient 
oauso for their failure to pay the amount 
within the time fixed, the lower Court 
could nob legally extend the time. Now, 
tho reasons given by tho lower Court are: 
(l) that it was not a small amount that 
the defendant had to pay and (2). that 
payment had been made after a smalt 
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delay of four monkhs, It appears to 
have followed thediotum ia Gol’^nda v. 
Gangaram (l) that 

"where a few days after the fixed time the 
mortgagor pays down the whole of the mort- 
gage-money he should not forfeit his estate." 

Thisdiotnm is quoted with apparent 
approval in Balkishan v. Atmarain (2) 
but this judgment contains a statement 
on p. 157 that the Court has to be satis- 
fied that there is gcod cause for extend- 
ing time and that this good cause is not to 
be assumed either from non-payment or 
delayed payment. The judgment of the 
Privy Council in Motilal v. Ujtar Singh 
(3) makes it clear that an extension can- 
not be granted unless good cause is shown 
The facts that the amount is large and 
that payment has been made within a few 
months do not, by themselves, constitute 
good cause The first Court, then had no 
material before it to use the discretion to 
enlarge the time fixed. The decree passed 
must, therefore, be set aside 

But the facts of this case differ from 
those considered in Motilal v. Ujtar 
StnqU (3) In that case their Lordships 
of the Privy Council had before them a 
definite finding that there was no good 
cause for extension In the present case 
defendant 3 asked for extension by a state- 
ment referring to the bad harvest during 
the previous year and other matters This 
statement is belated and appears to refer 
primarily to a difficulty in raising the 
money in July 1927, but it can be consi- 
dered an attempt to show that good cause 
existed for non-payment prior to 10th 
March 1927 The truth of the statement 
and its sufficiency, if true, has not been 
considered by the first Court. I, therefore, 
direct the first Court to consider the rea- 
sons given by defendant 3 and to come to 
the conclusion whether ho had good 
cause for the delay in making the pay- 
ment. Costs of this appeal will be costa 
in the suit. 

P.N /r K Case remanded. 


(1) []889] 2 0. P. L. R. 29. 

(2) [1914] 10 N. L. R. 150=26 I. C. 701. 

(3) A. I. R. 1920 P. C. 137=55 Cal. 821=55 I. 
A. 207 (P.C ). 
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SUBHEDAR, A. J. C. 

Sam pat — Appellant. 

V. 

Kisan — Respondent. 

Second Appeal No. 346-B of 1927, 
Decided on 20th March 1929, from judg- 
ment of Addl. Dist Judge, Akola, D/- 
27th October 1926, in Civil Appeal No. 
32 of 1927. 

(a) Civil P. C., S. 96 — Objection againit 
award decided — No appeal liei againit de- 
cree in accord with termi of award. 

No appoal liee against the deoreo which 
is in accord with the terms of the award 
and particularly when the trial Court 
entertained and decided all the objections 
preferred against the validity of the award . 
IB All.i22 (F n.) ] A. I. R. 1921 Btrm. 32 and 
29 Cal. 1G7 (P. C.), Rel. on. [P 265 C 1] 

(b) Civil P, C., Sch, 2, Para. 10 — Para, 10 
contemplates writing of evidence — But it 
is not obligatory. 

Paragraph 10 undoubtedly contemplates the 
possibility of the depositions of witnesses be- 
ing reduced to writing by the arbitrators but 
does not oblige them to keep such a record. 

[P 26j C 2] 

W. D. Pendharkar — for Appellant. 

Judgment — The plainbifi’s suit was 
for recovery of Es 40 as damages for 
the breach of contract of marriage. De- 
fendant 1 was to have been married to 
the plaintilf. Defendant 2 Is lier bi other 
and defendant 3 a mere stranger but is 
alleged to have contributed to the 
breach Defendants 1 and 3 denied 
knowledge of the contract but defendant 
2 admitted its existence but pleaded 
breach on the part of the plaintill. 

The pleadings led to the framing of the 

following issues for trial : 

1. Had the plaintifl agreed to give a field to 
dofondant 1 before the performance of mar- 
riage ? 

2, Who IS reaponsiblo for the breach of the 
contract of marriage ? 

3. Whether plaintiff incurred actual dama- 
ges on account of the broach of contract, if 
BO, to what extent ? 

4, What amount of damages, if any, is 
plaintiff entitled to recover from the defen- 
dants ? 

Before, however, the evidence was re- 
corded the matter in dispute was refer- 
red by the parties to the arbitration of 
certain panchas who submitted their 
award on 7th December 1926. But as 
award gave no findings on issues 2, 3 and 
4, it was remitted to the panchas for pro- 
per disposal with directions that, if they 
thought it necessary parties or witnesses 
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may bo further examiued. The award 
was duly completed aud again filed in 
'Court un 20th December 1926 and de- 
fendant 2 filed certain objections to the 
eame. His principal ground of attack 
against the validity of the award was that 
he or his witnesses were nob further ex- 
amined by the arbitrators after the award 
was returned to them. It was, however, 
admitted that he and his witnesses were 
already examined before the award was 
first drawn up. 

The trial Court found no substance in 
this objection and passed a decree in 
terms of the award directing defendant 2 
to pa> to the plaintiff Us 141 as dama- 
ges The Court further ordered defen- 
dant 2 to pay the costs of the plaintiff. 
Against this decree all three defendants 
appealed though no decree was passed 
against defendants 1 and 3 The lower 
appellate Court held that no appeal lay 
against the decree and assuming that it 
did lie, it held that no irregularity of 
procedure adopted by the arbitrators was 
pointed out to justify the upsetting of 
the award. The first appeal was accord- 
ingly dismissed and again all the defen- 
dants have preferred this second appeal. 

It was urged by the appellant’s learned 
pleader that the lower appellate Court 
was wrong in holding that no first ap- 
peal lay to that Court. But in view of 
the principle laid down in Ihrahiin Ah 
V. Mohsin All (l), Baujibhai v. Dahya- 
hhai (2) and Gulam Khan v Muhammad 
Husain (3), it is clear that no appeal lay 
against the first Court’s decree which 
was in accord with the terms of the 
award and particularly when the trial 
Court dill entertain and decide all the 
objections preferred by the appellants 
against the validity of the award. 

It was also contended tliat because the 
arbitrators did nob make any notes of the 
statements of the parties or take down 
the depositions of the witnesses examined 
by them their proceedings were void bub 
no authority has been shown to me in 
support of this contention. Para. 10, 
Sch 2, Civil P. 0 , only says that the 
■award is to be filed in Court : 

"together with any depositions and docu- 
ments which have been taken and proved” 

before the arbitrators and it was sug- 

(1) [l896ri8All. 422=*(l39'3y A. W. N. 137 
(F.B.). 

(2) A. I. R. 1921 Bom. 32=15 Bom. 832. 

(3) [19021 29 Cal. 167=29 I. A. 51=8 3ar. 

154 IP.C.). 


gested that this paragraph postulates 
that depositions of witnesses must be 
reduced to writing. I do not think this 
suggession is sound. The paragraph in 
question undoubtedly contemplates the 
possibility of the depositions of witnes 
BBS being reduced to writing by the arbi- 
trators but does not oblige them to keep 
such a record. The appeal fails and is 
dismissed with all costs 

r.N./R.K. Appeal dismissed. 
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MaCNAIR, OfPG . T. C. AND 
Jackson, A. J. C. 

Commr. of Income-tax, Nagpur — Appli- 
cant. 

V. 

S. M. Chitnavis — Non- Applicant 
Miso Pebn. No 15 of 1929, Decided 
on Isb August 1929, for leave to appeal 
to Privy Council from the decision of 
this Court reported in A I. R. 1929 
Nag, 50 

(a) Income-tax Act, S 66-A (2) — When the 
matter referred to comes before civil Court, 
CommiBiioner it a party. 

The Act m pruviding that cho Commis- 
sioner in proper cases should make references 
to the civil Court, merely provides a conve- 
niout procedure for obtaining the decision of 
the Court with regard to the matter in dis- 
pute and BO when the matter comes before the 
civil Court the Commissioner is a party A. /. 
R, 1928 P. C. 1, Rel. on, [P C 1] 

(b) Civil P. C., S. 110 — Queition to decide 
when debt becomes bad — Case is "other- 
wise” fit. 

The question whether au assesseo has an 
absolute option to decide lu what year a debt 
due to him or any ol that debt is to be treated 
as irrecoverable and therefore to affect au 
amount of profits received in that year is of 
great public importance and tbo case is 
"otherwise" fib for appeal to the Privy Coun- 
cil A, I. R. 1927 P, C. 242 and 23 All. 227 
(P.c;.), lief. [P 2G6 C 1, 2] 

D N. Choudhri — for Applicant. 

M, R. Bobde — for Non-Applicant. 

Order . — The Commissioner of In- 
oome-tax asks for leave to appeal to His 
Majesty in Council under the provisions 
of S. 66-A (2), Income-tax Aqfc, 11 of 
1922, against the final order of this 
Court passed on a reference under S. 66 
(2) of the Act. The respondent raises a 
preliminary objection that S. 66-A does 
not authorize an appeal by the Commis- 
sioner of Income-tax bo the Privy Coun- 
cil. His ground is that the Commissioner 
of Income-tax cannot be considered a 
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party as he exercises the functions of a 
Court in making a reference to the civil 
Court. We hold that the Income-tax 
Act, in providing that the Commissioner 
in proper cases should make reference to 
the Court, merely provides a convenient 
procedure for obtaining the decision of 
a Court with regard to the matter in dis- 
pute. When the matter comes before 
the civil Court the Comuiiasioner of In- 
come-tax is a party A Collector also 
can make a reference under the Land 
Acquisition Act, and it has never been 
doubted that the Collector is a party in 
the proceedings of a civil Court. The 
practice of the Privy Council is sulhcient 
to remove any doubt on this point. In 
appeals by the assessee the Commissioner 
of Income-tax is treated as respondent 
and in Commissioner of Income-tax v. 
Western Indian Turf Club, Ltd. (l) 
the Commissioner ot Income-tax was 
considered to he the appellant. 

In Delhi Cloth and General Mills Co. 
Lid V. Income-tax Commissioner ^ Delhi 
(2), it was held that the provisions of 
S. 66 A, Income-tax Act, exclude from 
any right of appeal cases which fall 
within the requirements of S. 110 of the 
Code and are operative to confine that 
right to cases which are certified to be 
otherwise fit for appeal to His Majesty 
in Council. We have, therefore, to de- 
cide whether this case is “otherwise*' fit 
for appeal to Ilis Majesty in Council. 
Their Lordships of the Privy Council in 
Banarsi Prasad v. Kashi Krishna 
Narain (3), have stated that the provi- 
sion authorizing a High Court to certify 
that the case is fit for appeal "other- 
wise" is clearly intended to meet special 
cases: such, for example, as those in 
which the point in dispute is nob measu- 
rable by money, though it may be of 
great piililic or private importance. The 
applicant urges that the point in dispute 
is of great public importance. 

The point which is in dispute is briefly 
this. Has an assessee an absolute op- 
jiou to decide in what year a debt duo to 
lim or any part of that debt is to be 
ireated as irrecoverable and therefore to 
iffect the amount of profits received in 
i h at year? It cannot, we think, ha de- 
"■(iTA. 1. R. 192 8 P. C. 1=52 Bom. 123=55 
I. A. 14 (P.O.). ■ 

(2) A. 1. R. 1927 P. G. 242=9 Lah. 204=54 
I. A. 421 (P.C.). 

(8) [1901] 23 All. 227=28 I.A. 11=7 Sar, 825 
(P.C.). 


nied that this point is of great public 
importance. Every trader or money 
lender contracts bad debts. If he is 
aware that he has an absolute option to 
abstain from writing ofi these debts in 
year when such abstention will not 
greatly increase his tax, he will fre- 
quently or even generally utilize thab op- 
tion in order to save income-tax. A 
petty trader, whose income but for this 
device would in many years exceed the 
taxable minimum, can write oil in a con- 
siderable proportion of tliese years just 
enough of a bad debt to bring his income 
below the minimum. As apssssec with a 
considerably larger income can write off 
just Bufiicient to reduce the rate of as- 
sessment in years in which, if he has aob 
full option to choose the time of writing 
off, his income would be slightly above 
the maximum for which a certain rate is 
taken. A still wealthier trader or money 
lender can utilize the option in order to 
escape supor-tax, refraining from writing 
ofl bad debts in years when liis income 
is below the super-tax limit. The exis- 
tence of this option then whon it becomes 
known will have a very considerable 
effect on the receipts of Government from 
income-tax. 

The sum in dispute in this case is 
stated to be about Ks. 1,000, but the 
sums affected in individual oases by exer- 
cise of the optioQ, will in most cases be 
even smaller. In the pre? 0 ab case the 
point in dispute was referred to a Full 
Bench. We do not consider it likely 
that a case more suitable for certification 
will come before this Court in the near 
future. The oouusel for the non-appli- 
cant did not urge that the grant of the 
certi£icite when the sum in dispute was 
so small would involve great hardship 
on his client, and we do not think that 
the grant does involve undue hardship 
The amount placed in jeopardy by the 
grant is a small fraction of the income 
of the non-applicant for a single year, 
and the non applicant will not be 
saddled with the costs of tho applicant in 
appeal unless their Lordships of the 
Privy Council considor that this is just. 
We therefore certify that the case is fit 
for appeal on the ground that the point 
in dispute is of great public importance. 
Costa incurred in this Court will be 
borne as incuried. 

P.N./bk. Application granted.. 
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Jackson, A. J. 0. 

DouZat— Plaintiff — Appellant. 

V. 

Baltram and others — Defendants — 
Bespondents. 

Second Appeal No. 419-3 of If 27, 
Decided on 29Lh .Tuly 1929, from dociee 
of Addl. Dist. Judge, Kbaragiion, D/- 
3#th 1927, in Civil Appeal 

No. 96 of 1925. 

(a) Evidence Act, S. 95 — Transfer by 
mortgagee of mortgaged property — No men- 
tiion in deed that only mortgage righli were 
intended to be sold— Presumption is that 
wbcle properly is sold — If absence of as- 
sertion of absolute ownership in the deed 
makes it possible to hold that only mort- 
gagee’s rights were sold, there is latent 
ambiguity and evidence can be given to 

remove it— Limitation Act, Art. 134. 

Where a inoitgagco bratisferrcd the moit- 
gnged property and there was no mention in 
the deed that only mortgage righta wore in- 
tended, to bo transforied the mare fact that it 
is mentioned in the deed that tho property 
stood in the khata of tho mortgngor and that 
there is an indoninity clanso -cannou justify 
the contention that only mortgage rights were 
intended . and if tho ahsonco of any asEortion 
in the deed of absolute ownership on the part 
of the vendor mortgages makes it possiblo to 
hold that mortgagee’s rights were sold, thoro 
is a latent ambiguity to remova which evi- 
deiioo can be given . 14 M, I. A. 1 (P.C 1, 

Bel. on. [P :207 0 2] 

^ (b) Limitation Act, Art, 134 — Scope. 

Good faith is immaterial and Art 134 ap- 
plies oven if the transferoe kuows that the 
transferror was only a mortgagee . A. I R. 
1022 Thin. 231 ; 40 JLfa(7. 74 1 and A. I. R. 1926 
Mad. 81. F(dl. [P 263 C 1] 

(c) Limitation Act, Art, 134— Scope. 

Article 134 applies even to transfers by 
trustees and mortgagees and there is no dis- 
tiucLicn between transfers by those two clas- 
ses; A. I. It. 192u Mad. 31, Bel. 07i. [P 268 G 1] 

G.S. Brahmarakshas and Af.ii. Pathak 
— for Appellant. 

M V Abhyankar and S A. Ghadgay 
— for Bespondents 

Judgment. — This appeal arises from 
a suit for redemption of a usufructuary 
mortgage. After the death of the mort- 
gagee his son sold the property mortgaged 
in 1907 The suit for redemption having 
been brought more tlian 12 years after 
the transfer has been held to bo time- 
barred under Art 134, Sob. 1, to the Limi- 
tation Act It is urged, in the first place, 
that the sale was merely of the mort- 
gagee's rights and not an absolute sale of 
the property and that the finding of both 
the lower Courts that it was an absolute 
sale is based on an inadmissible oral 
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evidence as to the intention of the parties 
There is no mention of mortgage rights 
in the deed and prima facie it purports 
to bo a sale of the propcity and not of 
those rights. The fact that it is men- 
tioned in the deed that the fields com- 
prised in the property stood in the khata 
of Baliram Kunbi, the original mortgagor, 
and tho fact that there is an indemnity 
clause cannot prove that mortgage rights 
only were transferred. If it can be held 
that tho absence of any assertion in the 
deed of absolute ownership on the part 
of the vendor makes it possiblo to hold 
that only the mortgagees’s riglits were 
sold, a view which appears to have been 
taken by tho Privy Council in Badanatk 
Doss V Gisbonie & Co. (1), then, there is 
a latent ambiguity to remove which 
evidence can ho given. 

For the appellant it is argued that the 
fact that no enquiry into the title of the 
vendor was made by tho purchasers is 
evidence that only the moitgago rights 
were transferred This argument is 
based on Miithaya Chetti v. Kandhappa 
Chetti (2) in which at p 438 it is said : 

"If, for iiiBbance, it ehould appear that the 
purchaser Tofrained from calling for and 
examining the titlc-dreds and from examiniug 
the register of assurances, or from enquiry as 
to who was in possession of the property, or 
othoiwise abstained from means available to 
him of ascertaining tho title or that he in 
fact inspected the mortgage document under 
which the vendor olaimod the property, thoro 
would bo evidence upon which the Court 
might hold that the parties did not intend to 
transfer an absolute property but such in- 
terest only as was vested in tho transferror, or 
possibly that the mortgagee intended to com- 
mit a fraud upon tho mortgagor and that the- 
transferee was accessory thereto or did not 
act in good faith." 

It will be seen that this decision does 
not lay it down as a necessary deduction 
from the fact that no enquiry was made, 
that only mortgage rights were intended 
to be transferred ; and the oral evidence 
makes it clear that in the present cas& 
that was not the intention, a point oa 
which there are concurrent findings by 
both the lower Courts. 

As to the other possible inferenoe* 
suggested in the Madras decision, it ap- 
pears to me immaterial whether the pur- 
chasers acted in good faith or not. The- 
words "in good faith" occurred in the 
provisions of t he Limita t ion Acts of 165 9^ 
“(ini'87bri4 M. i. A. 1=15 \V. R. 24=2 
Suther 397=2 Sar. 636 (P.C.). 

(2) [1910] 34 M. L. J. 431=7 M. L. W. 402=* 
45 I. 0. 976=(1918) M. W. N. 984, 


Dauiat V. Balibam (Jaokfon, A. J. C.) 
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and 1871, whioh correspond bo A.rb. 134 Tatya v. Bala Ravji (8), a suib barred 


of bho presenb Aob. They have, however, 
been omibbed in bhe Aobs of 1877 and 
1908, and bheir omission oannob be wibh- 
oub significance. Ib has been held in 
Keshav Baghunath v. Oafurkhan (3), 
Baluswamy Ayyar v. Venkataswamy 
Naicken (4), and Bukku Shetti v. Rama- 
chandraya (5), bhab good faith is im- 
material and bhab Arb. 134, applies, even 
if the transferee knew that the transferrer 
was only a mortgagee. Arb. 134 applies 
to transfers by trustees and mortgagees, 
and in Rustomii’s Law of Limitation a 
distinction is suggested between transfers 
by these two classes. That distinction 
has been rejected in Rukkii Shetti v. 
Ramchandraya (5), and it is difficult to 
see how it can be drawn, in face of the 
clear wording of the Article, which leaves 
no room for any such distinction. 

Prima facie then the suit was time- 
barred, bub the plaintiff-appellant relies 
on the fact, that he has brought his suit 
within three years of his attaining majo- 
rity, in order to save limitation. The 
lower Courts have, however, held that 
S. 7, Lim. Act, applies ; firstly because 
time began to run in the lifetime of the 
plaintiff s father, who was the manager 
of the joint family, and, secondly, because 
the plaintiff’s elder brother did nob sue 
lor redemption within three years of 
attaining majority : he also is held to 
have been bhe manager of the family It 
has been argued that the inaction of the 
elder brother does not affect the plain- 
tiff’s right to sue. Reliance is placed in 
the decision in Shampuri v. Ram- 
Chandra {A. I. R. 1925 Nagjmr 385) and 
the Privy Council decision in Jairahir 
Singh V. Udai Parkash (6) In the first 
of these cases the decision appears to me 
to have turned on the fact that bhe elder 
brother was not necessarily and had nob 
been proved to be the manager of the 
family ; and in the second also the elder 
brother does nob appear to have bean the 
manager In cases in which the elder 
brother was the manager of the family 
Jlatt Ram v. Niadar (7), and Bupu 

(3) A. I. R. 1922 Bom. 234=40 Bom. 903. 

(4) [1917] 40 Mad. 745=40 I. C. 531=32 M. 

L. T. 24. 

(5) A. I. R. 1926 Mad. 81=49 Mad. 29. 

(6j A. I. R. 1926 P. C. 16=40 All. 152=53 I. 

A. 36 (P.O.)- 

■f7) [1919] 41 All. 435=49 1. C. 990=17 A. L. 

J. 649. 


as against him has been held barred as 
against the younger brother. Moreover, 
no argument has been addressed 
to me to show that the inaction of 
the plaintiff’s father does not lead to 
the plaintiff’s suit being barred He 
clearly was in a position to bind the 
plaintiff, and time began to run against 
him from the date of the transfer I 
agree with the finding of the lower 
Courts that the suit is barred The ap- 
peal is dismissed with costs 

P.N /n K Appea l dismi^^ed. 

(8) A. I. R.'l921 Bom. 239=45 B'om.T4G7'“ 
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Findbay, j C. 

J agannathpuri — Appellant 
v. 

Nathoo and others — Respondents 

First Appeal No. 28 of 1927, Decided 
on 16th March 1928, against decree of 
Isb Sub-Judge, 1st Class, Nagpur, D/- 
2nd February 1927 in Civil Suib No. 29 
of 1925 

^ (a) Civil P. C,, S. 149 — Only applica- 
tion under O, 33 filed — S. 149 has no ap- 
plication. 

Where no suib is instibutod bnb only an 
applioabion under 0 33 for leave bo sue as a 
pauper is made, S. 149 has no applicabiou to 
validate subsequent payment of court-fees . 
38 Bof?i 41, Be/, [P 2G0 G 1] 

(b) Limitation Act, S, 14 — Application 
for leave to sue as a pauper dismissed — 
Application made in bad faith — Payment of 
court-fees after dismissal cannot operate 
retrospectively for purposes of limitation. 

Whore an application for leave to sue as a 
pauper has been disposed of and dismissed 
and whore, moreover, it has been found that 
the applioabion was made in bad faith, any 
payment of couit-foes made thereafter can- 
not operate retrospectively for the purposes 
of calculation of limitation 2 All. 241 (P.C,), 
iJz'it. , 20 Bom 508 , 24 Cal 609, ReL an. 

[P 269 C 2] 

D W, Kathaley and T. Iliralal—loi 
Appellant. 

W. R. Puranik and M. 11. Bohde — 
for Respondents. <• 

Judgment. — The facts of this case are 
sufficiently clear from the judgment of the 
lower Court. The only question with 
which I am concerned is whether the pay- 
ment of court-fees by the present plaintiff- 
appellant on 1st October 1924 has re- 
trospective effect, or whether the suit 
should bo deemed to have been instituted 
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on the actual data of payment of court- 
fees. The plaintiff-appellant's conten- 
tion is that he is entitled to exclusion 
of time from 18th June 1923 to Ist 
October 1924, which time is said to 
have been spent in proceedings in the 
Court of the Second Subordinate Judge 
first class, taken with a view to being 
allowed to sue as a pauper The said 
anplicabion for leave to sue as a pauper 
wis dismissed by the Court in question 
on 22nd February 1924, bub thereafter 
the applicant asked tbe Court to keep 
the case ponding as he intended apply- 
ing for revision to this Court against the 
dismissal of the application. Mean- 
while, the application was dismissed 
and the Court gave time until 1st Octo- 
ber 1924 for payment of court-fees 
There can be no question in the present 
case but that the applicant was able to 
pay court-fees and that his application 
to sue as a pauper was one made in bad 
faith 

An argument has been addressed to 
me in this Court to the effect that the 
provisions of S. 149, Civil P C., apply 
to the case It is urged that the pay- 
ment of court-fees made on Ist October 
1924, in effect, validated the original 
application for leave to sue as a pauper 
and the decision in Achut Bamachandra 
V. Nagappa Bab Balgaya (1) has been 
referred to in this connexion I am 
wholly unable to accept the view 
that S. 149, Civil P. C , has any ap- 
plication to the facts of the present 
case No suit had been instituted when 
the application for leave to sue as a 
pauper was filed, that was a preli- 
iminary proceedings as laid down in 

iO. 33, Civil P. C. 

The only question, therefore with 
which I am concerned, is whether if 
there has been fraud on the part of the 
plaintiff in applying to sue as a pauper 
by setting up a false case of pauperism 
he is entitled, nevertheless, to claim 
tbe benefit of S 14, Lim. Act, if his ap- 
plication to sue as a pauper has 
been dismissed and he pays court-fees 
on a date when the limitation for suit 
has expired. I have not the slightest 
hesitation in holding that the position 
urged on behalf of the plaintiff in this 
connexion cannot for a moment be sup- 
ported. The decision of their Lordships 

(1) [1914] 38 Bom. 41=21 1. 0. S37=»15 
Bom. L. R. 902. 
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of the Privy Council in Stuart Skinner 
V. William Orde (2) clearly cannot^ 
govern the present case because, in it, 
there was no question of malafides or 
fraud on the part of the plaintiff. That 
their Lordships might have come to a. 
differenc decision ha I such mala fides or 
fraud been proved, is clear from the re- 
marks at p. 248 of the judgment. The 
view I take in this connexion finds sup- 
port in the decision of Sargent C. J.^ 
and Parsons, J., in Eeshao Bamchandra 
V. Krishna Bao Venkatesh (3) and in 
Auhhoya Churn Dey v. Bissesuari'i^). I 
am of opinion that where an application 
for leave to sue as a pauper has been 
disposed of and dismissed and where, 
moreover, it has been found that the 
application was made in bad faith, any 
payment of court-fees made thereafter 
cannot operate retrospectively for the 
purpose of calculation of limitabicn. The 
suit has, therefore, been properly dis- 
missed as time barred and I dismiss tbe 
present appeal. The appellant must 
bear the respondent’s costs. Costs in 
lower Court as already ordered Only 
pleaders fees will be allowed. 

P N./r.K. Appeal dismissed, 

(2) [1870] 2 All. 241=6 I. A. 126=3 Suther,. 

627=4 Sar. 31 (P. C). 

(3) [1806] 20 Bom. 509. 

(4) [1897] 24 Cal. 089. 
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SUBHEDAR, A. J. C. 

Mt. Maabi — Plaintiff — Appellant. 

V. 

Kodu — Defendant — Respondent. 

Second Appeal No. 215 of 1928, Deci- 
dod on 25tli July 1929, from decree of 
Disb. Judge, Jubbulpore, D/- 26th Janu- 
ary 1928, in Civil Appeal No. 126 of 1927 

Eaiemenli Act, S. 60 (6) -Licensee con- 
structing permanent building on licensor’s 
site under implied license — License is irre- 
vocable as to building and licensee cannot be 
ejected — Irrevocability is restricted to por- 
tion covered by building. 

If a person oonstructs a permanent building 
on a portion of the site belonging to another 
under an implied liaense from him, the lioensa 
cannot be revoked and the lioenseo cannot be 
ejected from the building. Tbe irrevooability of 
the license in suoh a ease applies to bhatportioa 
of the site which is covered by the building 
and not to any other open portion of the site: 
8 AIL 69, Hel. on, [P 270 C 2]1 
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Ahdul Razah — for Appellant. 

Fida Husain—ior Reapondenb. 

Judgment. — The facts leiding to this 
flecond appeal are briefly these: About 
30 years ago the plaintid’s husband died 
leaving three kachoha houses in the 
town of Mandla. The defendant is the 
plaintiff’s brother’s son and lived at 
Jubbulpore with his mother. In 190i he 
was invited by the plaintiff to come and 
stay with her in one of those houses and 
flince then the parties are admittedly oo- 
cupying the house which is the subject 
matter of the present suit All the throe 
houses were dismantled and new ones 
put up in their places at different periods 
of time from 1908 onwards. The plain- 
tiff’s story is thrit the cost of construc- 
tion of all the three was borne by her 
though the money was actually disbursed 
through the hands of the defendant, while 
the defendant’s version is that after he 
oame over to the plaintiff she gifted the 
whole of her property including the old 
houses to him on condition of his main- 
taining her all her life, and that ho re- 
built all the three houses at his cost and 
had otherwise acquired a title thereto by 
adverse possession. 

The plaintiff had brought the present 
euit to eject the defendant from the oc- 
cupation of the parties, though each of 
them occupy separate portions. The 
trial Court held that the alleged gift 
was not proved, that the houses wero not 
constructed at the defeudant's expense, 
and that the defendant did not become 
the owner of the house in dispute by ad- 
verse possession. The claim was accor- 
dingly decreed 

On defendant’s appeal, the District 
Judge, Jubbulpore, concurred with the 
trial Court in holJing that the alleged 
.gift vvas nob proved and that no question 
of adverse possession arose in the case, 
but he dismissed the plaintiff’s suit hold- 
ing that because the defendant had spent 
hia own money in rebuilding the house 
with plaintiff's acquiescence lie could 
iQob be turner! out of it by the plaintiff. 

The plaintiff has come up in second 
appeal and it is contended on her behalf 
•that the lower appellate Court erred in 
'holding that because the defendant paid 
4or the construction of the house he had 
become the owner of it. Mr. Fida 
Husain, who appeared for the defendant 
respondent, stated that the lover appel- 
late Court has not decided that the defen- 
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daut had beoome the owner of the house. 
All that is decided by the District Judge 
is that the defendant was a liconsee of 
the land, and since the superstructure 
was constructed by the defendant at some 
cost and was of a permanent character 
the license could not be revoked under 
S 60 (6), Eisement Act. But in view of 
the principle enunciated in the Land 
Mortijaqe Bank of India v. Mott (l) the 
irrevocability would only apply in the 
present case to that portion of the site 
which is covered by the building and 
not to any other open portion cf the site. 
The result indeed is very unsatisfactory 
to both sides, but as the law stands there 
is no escape from it I would, therefore, 
uphold the decision of the lower appellate 
Court and declare that because the defen- 
dant has constructed permanent build- 
ing on a portion of the site belonging to 
the plaintiff under an implied license 
from tho plaintiff the license cannot be 
revoked and defendant cannot be ejected 
from the building; but that so far as the 
unbuilt portion of the site is concerned 
there is no license in favour of the defen- 
dant and tho plaintiff is the owner there- 
of along with the building in dispute 
itself stands 

After the conclusion of tho arguments 
Mr Abdul Razak for the plaintiff pre- 
sented an application for permission to 
withdraw from the suit with liberty to 
bring a fresh suit on the allejition that 
the pleadings were defective and the 
whole trial consequently unsatisfactory. 
As the application is opposed by the res- 
pondent I ace no reason to grant it. The 
second appeal fails and is dismissed. Bub 
as the operative finding of tho lower ap- 
pellate Court was not very clear I direct 
that tho costs of the second appeal be 
borne by the parties as incurred. 

N . /r.K Ap peal 

(1) [IBaC] 8 All. 60^(1BSG) A. W. N. 3. 
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Macnaib. Opfg. J. C. 

Sitaram — Plaintiff — Appellant, 
v 

Doma and others — Defendants — Res- 
pondents. 

Second Appeal No. 553 of 1927, Deci- 
ded 'on 27th June 1929, from decree of 
Dist , Judge, Chhindwara, D/- 9bh Augasb 
1927, in Civil Appeal No. 45 of 1927. 
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(b) Civil P, C., S. 100— Soundneii of con- 
cluBioni drawn from facti is matter of law. 

Whore the aouadnesa of the oonoluaiona 
drAwa from tho faota ia in question, it ia a 
matter o[ law and oan be questioned in 
appeal: 20 Cal, 93 (P.C.), Rel. on,[P 271 C 1, 2] 

(b) Civil P, C., S. 100 — Undue weight on 
certain facki— Finding of fact cannot be 
questioned. 

The finding of the lower appellate Court 
oannot be set aside merely on the ground that 
undue weight waa laid on certain facts which 
it |7aB proper to consider. [P 271 O 2] 

(c) Hindu Law — Debt — Manager — Bonds 
executed by adult members— Subsequent 
borrowing on bond executed by only one 
such member and executant not described 
as manager — Creditor must prove that 
money was borrowed on subsequent bond by 
him in capacity of manager and that there 
was necessity. 

Where a ]oint Hindu family was in difficul- 
ties and borrowed money on bonds executod 
by certain adult members of tbe family and 
aubnequontly money wa'3 borrowed on a bond 
executed by only one of such membera but ho 
was not deacribed in the bond as manager, the 
creditor must prove that money was borrowed 
in hia oapacity of manager and that cither 
there waa necessity for the loan or the credi- 
tor after due enquiry had reason to believe 
that there waa such necessity. [P 271 C 2] 

D. TK. Kathalay — for Appellant 

M. R Bohde — for Resporidente. 

Judgment —The suit out of which 
this appeal arises was based on bonds 
executed by Manaji. It is admitted 
before me that Manaji, in the bonds, is 
not described as manager of the joint 
Hindu family. The lower appellate Court 
has held that; Manaji was the manager of 
the joint family but has disbelieved the 
evidence of the plaintiffs that the money 
borrowed was taken for family purposes 
and that the bond executed in 1924 
acknowledged the debts due in the pre- 
vious bonds on behalf of the family 
Manaji is dead and the suit against the 
surviving members of the joint family 
has accordingly been dismissed 

The argument in appeal is as follows* 
The District Judge has based his judg- 
ment, to a very large extent, on an in- 
ference drawn from the fact that the 
plaintiffs obtained the signatures of other 
adult membeis of the family on previous 
bonds. This inferenoe, which is not 
justified, caused him to reject the evi- 
dence of respectable witnesses which had 
been accepted by the first Court. There- 
fore, although the first Court's decision 
regarding the effect of the evidence must 
stand final as to the facts, it is the 
soundness of the conclusions drawn from 


the facts that is in question, and this is 
a matter of law: Ramgopal v. Shamskha- 
ton (!}. The conclusions of the District 
Judge can, therefore, be challenged in 
appeal. 

Now, in 191G the bonds wore executed 
in favour of the plaintiffs by throe adult 
members of the family. In 1920 plain- 
tiff 1 Balwant Rao (P. W. 1) wrote to 
Nago Rao about one or both of these 
bonds and, in consequence, in July 1920, 
a fresh bond was written. It is admitted 
before me that this fresh bond was 
executed by the three adult members. 
Part of the debt, on account of which 
the present suit is instituted, was lent 
in August 1920; the bond was signed by 
Manaji alone. Plaintiff 1, as P W. 1, 
Btdtcs tbit Manaji said it was unnecessary 
for the others to come aud execute the 
bond, as ho had authority to borrow on 
behalf of the family. It must bo admit- 
ted that the lower appellate Court was 
Cjrreot in laying some weight on the 
fact that, whereas the signatures of 
three members had been taken on the 
former bond, the signature of Manaji 
alone was taken on this bond. 

The family has been in money difficul- 
ties for many years and it is not impro- 
bable that the money was borrowed by 
Manaji for purposes of cultivation, but it 
was for the plaintiffs to prove that the 
money was borrowed by Manaji iu his 
capacity of manager and that either 
there was necessity for the loan, or the 
plaintiffs, after due enquiry, had reason 
to believe that there was such necessity 
The plaintiffs' evidence on these points 
has been disbelieved I might have 
come to a different conclusion with 
regard to this evidence, but I am unable 
to set aside the finding of the final 
tribunal merely on the ground that un- 
due weight was laid *on certain facts 
whioh it was proper to consider. The 
evidence of the plaintiffs has been re- 
jected and, without that evidence, it is 
not possible to hold that the money must 
have been borrowed by Manaji in his 
capacity of manager for the purpose of 
carrying ou the agriculture of the family 
since it is not impossible that the plain- 
tiffs were content to lend money to 
Manaji in his personal capacity. The 
same considerations apply to both bonds 
on whioh money waa advanced and to the 
bond whioh wa^ the renewal of one 
”uTTi893r20 Cal. 93=19 X A. 228 (P.O.). 
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of the former bonds. The appeal there- 
fore, fails and is dismissed. Costs on 
appellant. 

P.N./r.K. Appeal dismissed. 
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Staples, A. J. C. 

Ajodkija Prasad — Applicant. 

V. 

Parashram — Non- Applicant. 

Civil Revn. Appln. No. 426 of 1928, 
Decided on 10th July 1929, from order 
of AddJ. Dist. Judge, Damoh, D/- 8bh 
October 1928 in Civil Suit No. 16 of 
1920. 

(b) Stamp Act, S. 57 — Scope. 

If B deed does not mention the value of the 
property it does not require a stamp 44 All, 
339. Poll, LP 5^72 (J 2J 

(b) Stamp Act, S. 42 — Document stamped 
as authority to adopt though in reality it ia 
deed of gift validated by Collector under 
S. 42 — Hii decision cannot be set aside. 

'Where a dooumout purports to bo a deed of 
adoption but la in reality a deed of gift and 
IS stamped as an authority to adopt, if the 
Collector validates and certifies it under 
S. 42, his decision la final and binding and 
cannot be sot aside by a civil Court 7 N. L 11. 
26, Rel on. [P 272 0 2] 

J. Senator Applicant. 

N. G. Bose — for Non- Applicant. 

Order — This is an application for 
revision against the finding of the Addi- 
tional District Judge, Damoh, on an 
issue framed in the suit with regard 
to a document tendered in evidence, its 
admissibility and the value of the stamp 
payable upon it The document in ques- 
tion purports to be a deed of adoption 
executed by Motiram in favour of the 
applicant Ajodhya Prasad. It was 
written upon a stamp of Ro. 1, but was 
produced before the Collector under 
8. 41, Stamp Act, and has been certified 
and endorsed by the Collector under 
S. 42 of the Act upon payment of R. 20 
as duty. 

The lower Court has held that the 
document, although purporting to be a 
deed of adoption is really a deed of gift 
as it transfers the whole of the execu- 
tant’s property in favour of the appli- 
cant Adjodhya Prasad, and has relied 
upon Bhagivan Prasad v. Han 


Singh (1). The lower Court has then 
proceeded to hold that the document is 
inadmissible in evidence without a 
proper stamp and has declared the stamp 
duty to be Rs. 1,500 and the penalty 
Rs. 15,000 and has recorded a finding 
that the document is not admissible as 
a deed of gift until the applicant, defen- 
dant 1 pays Rs 16,500 as (luty and penal- 
ty The application for revision is 
against this finding. 

Two points appear to have been over- 
looked by the Judge of the lowor Court. 
Tho first is that the deed does not men- 
tion the value of the property and there- 
fore according to In the matter of 
Muhammad Mnzaffar Ah (2) which 
was a decision upon a reroronce made by 
the Chief Controlling Revenue Authority 
under S. 57, Stamp Act, the deed does 
not require a stamp under the Act; the 
second point is that, as mentioned above 
the deed has been validated and certified 
by the Collector under S. 42 of the Act 
and is therefore admissible in evidence. 
Tho lower Court has brushed this fact 
aside by simply stating that the docu- 
ment has been stamped as an authority 
to adopt and not as a deed of gift. But 
whether the Collector made a mistake or 
not in the luatter, 1 am of opinion that 
this decision is now binding and final 
and that it cannot be disturbed or set 
aside by the civil Court. In this con- 
nexion I have been referred by the 
learned counsel for tho applicant to 
Tiikaram v. Somaji (3). I am of opinion, 
then, that the finding of the lower 
Court is bad on both grounds and cannot 
be upheld. 1 therefore set aside the find- 
ing of the lower Court as regards the 
stamp duty leviable upon the document 
and its admissibility in evidence, and 
instead record a finding that the deed* 
must now be held to be sufficiently 
stamped and that it is admissible in evi- 
dence. Costs of this application will be 
payable by the non-applicant. I fix 
pleader’s fees at Rs. 10 as the applica- 
tion was not opposed and was heard 
ex parte. 

P.N./b.K. Revision allowed. 


(1) A. I, B. 1925 Nag. 199:^22 N. L. R, 124- 

(2) A. 1. R. 1922 All. 62^44 All. 889 (F.B.)- 

(3) [1911] 7 N. L. R. 26=10 I. 0. 702. 
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. Jackson, A J. 0. 

Muhammad Wazir Agha — Appellant. 

V. 

Muhammad Abdul Gafoor — Respon- 
dent. 

Misc. Appeal No. 10-B of 1929, Deci- 
ded on 3rd July 1929, against the order 
of Sub- Judge, 1st Glass, Amraoti, D/- 
•l7th April 1929. 

(a) Civil P. C., O. 39. R. 2— Right of 
appeal under O. 39, R. 2 eziiti although 
Court acia under O. 39, R. 2, by virtue of 
S. 141. 

When the Code apeoiflcally givea a right 
of appeal against order passed under O. 39, 
B. 2, a person cannot be deprived of his right 
of appeal merely because the lower Court 
acts under O. 39, 0. 2 by virtue of S. 141. 9 
N. L. R. A. /. R, 1922 Nag. G2. ReU 

on. [P 273 G 2] 

(b) Civil P. C., O. 39, R. 2 — Temporary 
injunction against person not to get girl 
married — He not responsible for promoting 
marriage but not doing all to prevent it — 
He does not actuall^r disobey order as pas- 
sed and order for his detention in prison 
cannot stand, 

Where a temporary injunction was obtained 
against a person directing him not to get the 
girl who had gone to hia house married and 
when the person was not responsible in pro- 
moting or bringing about the marriage but 
did not do all that he could do to prevent it, 
it cannot be said chat he actually disobeyed 
the order as it was passed and so an order 
for his detention in prison is incompetent, 

[P 274 C 1] 

W. A. Forbes — for Appellant. 

M. B. Dobde — for Respondent. 

Judgment. — In this case the appel- 
lant, Mohammed Wazir Agha, has been 
directed to be detained in the civil pri- 
son for a term of one month under O. 39, 
R. 2, in Soh. 1, Civil P. C. Tlio pro- 
eeedings arose out of a case under the 
Guardians and Wards Act. A girl, 
Rahimatbi, who had been living with 
the respondeat Abdul Gafoor, lett hia 
house and came to that of the appellant. 
Abdul Gafoor applied to be appointed 
guardian of the girl and obtainod a 
temporary injunction again:it Mohammad 
Wazir Agha directing him not to get 
the girl married pending disposal of the 
application. The girl, nevertheless, was 
married on 1st August 1927. Action 
was then taken under O 39, E. 2, 
against Mohammad Wazir Agha for his 
disobedience of the Court’s' injunction 
after an applioation for the prosecution 
of Mohammad Wazir Agha under S, 188, 
1. P. 0., had failed. 

1929 N/35 Sc 36 


It has been argued oa behalf of the 
respondent that no appeal lies in this 
case and reference has been made to 
Faridbi v. Mohammad Amin (l). The 
argument is that the Court in a case 
under the Guardian and Wards Aot oould 
only aot under O. 39, R. 2, by virtue 
of S. 141 and that S. 141 relates to pro- 
cedure only and does not confer a right 
of appeal. Gabba v. Kanchhedilal (2), 
which was decided by the same Judge as 
Faridbi v. Mohammad Amin (l), shows 
that the latter ruling was not intended 
to have a very wide effect that the res* 
pondent would give it and when the 
Civil P. C. specifically gives a right of 
appeal against orders passed under 0. 39, 
R. 2, I am unable to hold that the 
appellant is deprived of his right of 
appeal merely because the lower Court 
has acted under 0. 39, R. 2, by virtue 
of S. 141. 

The question then is whether the ap- 
pellant has disobeyed the injunction of 
the Court His plea is that it was the 
girl herself who, with the ^connivance 
of some of the inmates of the house, 
left his house and went and got married 
without his knowledge. It is clear that 
the appellant himself was not present 
at the marriage but the lower Gouit has 
found that he arranged it. IE the evi- 
dence of the Kazi, Nur Mohammad and 
of a tongawala, Sheikh Hussain, is be- 
lieved, then the case against the appel- 
lant is clear. Nur Mohammad says that 
a week or ten days before the marriage 
actually took place Mohammad Wazir 
Agha asked him to perform it and that 
he promised to do so if someone was 
responsible for the girl. Sheikh Hus- 
sain, who carried the girl and two others 
from the appellant’s house, says that 
his hire was paid by the appellant I 
cannot, however, believe these two 
witnesses. Even if the appellant was 
responsible for the inarriage, it is clear 
that he was keeping himself carefully 
from taking any ostensible part in it 
and I do nob think tnib lie would him- 
self have approached the Kazi or would 
himself have paid the tongawala, there- 
by clearly implicating himself It is 
noteworthy tliat the Kazi knew of the 
Gotirt's injunction but said nothing to 
the appellant about it and made no ob- 
jection to performing the inarriage on 

(1) [1913] 9 N. L. R. 33=19 I. C 07, 

(3) A, I. R. 1922 Nag. G2=18 N. L. R. 15, 
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that aooount. This seemB to me to 
throw additional suspicioh upon his 
evidenoe. 

Ignoring the evidenoe of Nur Moham- 
mad and the tongawala all we have 
proved is that Bahimatbi got married 
with the aasistance of Mohammad Yuaul, 
who lives in the appellant's house but 
is not related to him. 1 do not for a 
moment believe the evidenoe of the girl 
Bahimatbi that she fled alone from the 
appellant's house, that she met by 
chance the brother of the man to whom 
she is now married and told him that 
she wanted to get married, although she 
did not know him previously, and that 
he then arranged for her marriage to 
his brother; but I do not think that it 
necessarily follows that the appellant 
was responsible for the marriage. It 
is not clear what his interest in the 
girl was or why he should want to get 
her married, while it is clear that the 
girl did not want to go back to Abdul 
Gafoor's house. It seems to me quite 
possible and, in view of the Court's in- 
junction, very probable that the appel- 
lant did not take any part in pro- 
moting the marriage. He may not have 
done all that he could do to prevent it; 
but then he was not ordered to prevent 
the marriage but merely not to arrange 
for it himself and I am unable to find 
that he has disobeyed the order as it 
was passed. 

He has put in an aflidavit to show 
that he reported to the police the girl's 
disappearance from his house and the 
likelihood that she would get married. 
I think that he might reasonably have 
been expected to do more and might have 
told the Court what the position was 
and that he was not in a position to pre- 
vent the marriage^ although he could 
undertake not to promote it. He appears 
to have done the minimum to comply 
with the Court's order but as he has 
not been proved actually to have dis- 
obeyed it, I do nob think that the lower 
Court’s order for his detention in prison 
con stand. It is accordingly set aside. 
^As I oanaot approve of the appellant’s 
oonductp I do not propose to give him 
costs. Each party will bear his own 
costs. 

P.N /r.K. 
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Jackson, A. J. C. 

Bankida^ — Appellant, 
v. 

Tanaftai— Bespondenb- 

Sscond Appeal No. 103-B of 1928, De- 
cided on 3rd April 1929, against decree 
of Dist. Judge, Akola, D/- 15th Novem- 
ber 1927. 

(a) Negotiable Initrumenti Act, S. 4 — 
Document containing promiie to pay on 
demand certain lum to ipecified person ii 
promiiiory note. 

It ia nob baoaiiae a document is not payablo 
to order or baarer that it ia excluded from the 
deduitiou oE promiasory note, aud even a 
documont which oontaiua aimply promise to 
pay on demand a certain sum to a specified 
peraon is a promiaaory note: 2) Bom, 82, 
Expl. [P 275 G 1] 

(b) Negotiable Instruments Act, S. 27 — 
Undisclosed principal cannot be sued on 
negotiable instrument. 

The effect of S. 27 ia that the principal can 
only be made liable through hia agent on 
a negotiable inatiument when the agent aota 
in hia prinoipal’a name, that ia, whoa he aigua 
as agent and that an uadiacloaed principal 
cannot bo sued on a negotiable instrument. 
30 Mad. 88 (F.B.), A. I. B. 1918 P. C. 146, Bel. 
on,] A, I, B. 1925 CaL 1062; A, I, R. 1928 Bom, 
516, Dist, [P275 0-1] 

(c) Practice — New plea. 

A new oauae of action cannot be taken in 
second appeal. [P 275 0 2] 

M, B. Niyogi — for Appellaut. 

N. G. Bose — for Bespondent. 

Judgment. — This appeal arises from 

a suit on a promissory note executed by 
Eesbeo, defendant 2, ia favour of the 
plain tifi, Bankidas, Tanabai has been 
impleaded on allegations that Keaheo, 
who is her son-in-law, had been manag- 
ing her estate and had authority from 
her to pass document as her agent, and 
that the promissory note in suit was 
passed by him in that capacity. The 
lower appellate Court relying on the 
decision in Sadasuk Janki Das v. Eisan 
Pershad (l) has found that Kesh’o alone 
is liable on the promissory note. 

It is first contended in second appeal 
on behalf of the plaintifl that the docu- 
ment in question is nob a promissory 
note and is not governed by the Negotia- 
ble Instruments Act. Beference has been 
made to VenkiL'7. Sitaram (2) In which 
it was held- that a document, not dissimi- 
Ur in terms from the one that I am oon- 
"(1) A. 1, R. 1919 P. C. 146=46 Cal. 668=46 
I. A. 33 (P.Q.). 

(2) [1905] 29 Bom. 82=6 Bom. L. B. 841. 


Order set aside* 
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sideriag, was a bDad and not a promis- 
sory noiie, beoause it was attested aad 
was not payable to order or bearer and 
because the eseoutant obliged himself to 
pay the amount to another. This deci- 
sion merely reproduced the terms oE 
Cl. (b) of the dehnition bond in 
S. 2 (5), Stamp Act 1899, and it was not 
because the document was not payable 
to order or hearer that it was excluded 
from the definition of "promissory note” 
in S. 4, Negotiable Instruments Act. 
Under that section a document like the 
present one, which contains simply a pro- 
mise to pay on demand a certain sum to 
a specified person, is a promissory note: 
see 111. (b). To be a negotiable instru- 
ment a promissory note, under S. 13 (l), 
must be payable either to order or to 
bearer, but explanation (i) to S. 13 (l) 
shows that a promissory note, which is 
expressed to be payable to a particular 
person, and does not contain words pro* 
hibifcing transfer or indicating an inten- 
tion that It shall not he transferable, is 
payable to order. 

Under this explanation the promis- 
sory note that 1 am considering is 
a negotiable instrument, and will be 
governed by Ss. 27 and 28 of the Act. 
With regard to S. 27, it has been re- 
marked in Subba Naraijan VatJiiyar 
7 . Ramaswami Aitjar (3), that the effect 
of this section is that the principal can 
only be made liable through his agent on 
a negotiable instrument when the agent 
acts, as here prescribed in his principal’s 
name, that is, when he signs as agent, 
and that an undisclosed principal cannot 
be sued on a negotiable insbrumeat. In 
the case of Sadasuk Janki Das v. Ktsan 
iPershad (1), relied on by the lower ap- 
pellate Court it was decided by the Privy 
Council that the name of a person or 
firm to be charged upon a negotiable 
document should be clearly stated on the 
face or on the back of the document, and 
that it is not sufflcient that the name of 
the principal should be in some way ” 
disclosed; it must be disclosed in such a 
way that on any fair interpretation of 
the instrument his name is the real 
name of the person liable on the bill. 
The principle on which this case was 
decided was applied in Sreelal Mangtu- 
lal y.'Jjister Antiseptic Dressing Co, Ltd, 
44) and SitCLram Krishna v. Chimandas 

a [1907] 30 Mad. 88=16 M.L.J. 609 (F.B.K 
A. 1. B. 1925 Gal. 1062=52 Gal. 602. 


Fatechand (5). In those two cases th^ 
question was whether the name of the 
principal had been sufficiently disclosed 
on the document. In the present ease no 
such question arises, as according to the 
promissory note only Kesheo is liable. 

It is urged, however, that the suit has 
not been brought on the promissory note 
alone but also on the debt for the satis- 
faotion of which the promissory note was 
executed That, however, does not ap- 
pear to mo to be the case. There are 
pleadings as regards the debts to satisfy 
which the note was executed and as to 
Tanabai’s liability for .those debts, in 
support of the plea that Kesheo acted as 
her agent in executing the note But 
the suit was, in fact, on the note and has 
been dealt with by the lower Courts on 
that basis. The plea that Tanabai is 
liable on another cause of action cannot 
be taken in this Court for the first time 
for one reason, the question of limitation 
would at once arise and would, as far as 
I can see, defeat the plea, but that is a 
question that 1 need not go into I hold 
that the suit is on the promissory note 
and that Tanabai whose liability is in 
no way shown upon the document cannot 
be made liable to bho plainbilf The a^p' 
peal fails aud is dismissed with costs. 

PN./a.K Appeal di^viissed, 

^15) A. iT H. 1929 Bom. 516=5"2 BomVciO. 
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SUDHEDAR, A. J. C, 

Ramdutt Kishandayal and others. — 
Defendants — Applicants. 

v. 

Mt Basaiitibai — Plaintiff — Non-Ap- 
plicant. 

Civil Revn. No. 0i-B of 1929, Decided 
on 29bh July 1929, from deoision of let 
Addl. Dist. Judge, Akola, D/- 19bh Janu- 
ary 1929, in Misc. Appeal No. 21 of 1928. 

Civil P. C., O. 23, R. 3— Order refusing 
to record compromise under O. 23, R. 3, is 
appealable whatever reasons of refusal may 

be — Civil P. C., O. 43, R. 1 (m). 

IE an appeal is permiasible co a party who is 
aggrieved by an order reoording a oompromiie, 
whatever the reasona behiud the order may be, 
it ia bub ]UBt that similar remedy ahzuld be 
available to a party aggrieved by the order 
refusing to record a compromise : A. J. E. 1928 
Lah. 33, Eel, on.; A. I. R. 191^4 Lah,- 248, not 
Foil, [P 276 G 11 

S. B Gokhale — for Applicants, 

M. B. Niyogi — for Non-Applioaut. 
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the non-applioant plaintiff in the Court 
of Second Glass Subordinate Judge No. 4, 
Akola. During the pendency of the suit 
it was alleged that the matter was cem- 
promised and a decree in terms of 0. 23, 
K. 3, Civil P. 0. was asked for. After 
investigation the trial Court, however, 
hold that no compromise was made and 
proceeded with the trial of the case in 
the ordinary way. The defendant pre- 
ferred an appeal against the finding that 
no compromise was proved but the First 
Additional District Judge, Akola, reject- 
ed the appeal holding that no appeal lay 
from ^ch an order under 0. 43, R. 1 (m), 
Civil P. C. It is against this order that 
the present application for revision has 
been filed. 

It is contended that the wording of 
O. 43, R. 1 (m) is clear and that a finding 
that no compromise is effected would 
fall within its purview. The view ex- 
pressed in the case of Shanti Sarup v. 
Jahangir^ A, J. R. 1924 La/i, 248 on 
which the lower appellate Court relied 
appears not to have been followed by 
the same Court in a later case of 
Kishore Chand v. Hans Raj, A. I, R. 
1928 Lah. c9 wherein it was held that 
all orders refusing to record a compromise 
under 0. 23, R. 3, would be appealable 
whatever the reasons for refusal may be, 
This view appears to be in consonance 
with common sense and oan also come 
within the purview of the wording of 
0. 43, R. 1 (mj, Civil P C. If an appeal 
is permissible to a party who is aggriev- 
ed by an order recording a compromise, 
whatever the reasons behind the order 
may be, it is but jist that similar reme- 
dy should be available to a party 
Aggrieved by the order refusing to record 
|a eompromise. I, therefore, allow this 
application for revision, set aside the 
order of the lower appellate Court and 
lermand the appeal to that Court for dis- 
posal on meriWi. Pleader's fee in this 
Court Rs. 25. Costs in this Court shall 
abide the result 

P.N./r.K. Case remanded. 


Babiiappa— Applicant. 

V. 

Ramchandra — Non- Applicant. 

Civil Revn. No. 270-B mf 1928, Deci-' 
ded on 19th April 1929, from judgment, 
of 2nd Glass Sub-Judge, No. 2, Akola, D/-- 
14th September 1928, in Civil Suit No. 
10 of 1928. 

Ceurt-feei Act, S. 7 (5) — Suit not for de- 
claration but merely for poiieiiion^Court- 
fee on actual relief only need be paid. 

If the plaintiff does not claim a doolaration^ 
in his plaint that a decree under which the 
defendant holds poaaesaion is not binding, 
upon him but sues for poasesaion simplloiter, 
he need pay court-fee only on the actual re- 
lief claimed: 50 All. 610, Rel. on; 38 Mad. 1181,, 
Ref. [P 276 G 2} 

W. B. Pendharkar — for Applicant. 

Order . — The only question for deci-* 
sion in this application for revision is if 
the plaint is properly stamped. The 
plaintiff claimed two reliefs : (1) for pos- 
session of a field.and (2) for an injunction 
restraining the defendants from inter- 
fering with plaintiff’s possession of two 
fields, and has valued the claim for the 
first relief for purposes of court-fees 
under S. 7, Cl. 5 by paying court-fees on. 
five times the revenue payable in respect 
of the said field. The lower Court fol- 
lowing the principle laid down in Raja- 
gopala Naidu v Vijayaraghavalu (1)' 
held that the court-fee was correctly 
paid. 

In support of the revision it is con- 
tended that since the grant of the relief 
for possession involves the settirjg aside^ 
of a decree under which the contending 
defendant bolds possession, the relief 
claimed should be for declaration that 
the decree is not binding on the plain- 
tiff and therefove the court-fee should be 
paid upon Rs. 1,179-12-0 which is the 
amount of the decree which has to be- 
rendered ineffectual by the deslai^tion. 
Reliance is placed upon the case cf Tula 
Ram V. Diuarka Das (2) for the conten- 
tion advanced. But that case clearly i 
decides that if tne plaintiff does not 
claim declaration in the plaint and sues, 
for possession simpliciter he need pay 
court-fee only on tho actual relief 
claimed. I think the lower Court has 
decided Uie point of court-fee correctly 
(1) [1915J 38 Mad. L G. 003=1 

M. L. W. 824. 

(3) A. 1. EL 1928 All. 248=50 All. 610, 
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'And I dismiss this application for re^i- 
laion . 

’ P.N./h.K. Revi&ion dismissed. 
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Sqbhedab, a J. 

Kishan — Appellant. 

V. 

Respondent. 

Second Appeal No 67-B of 1928, De- 
-^iided on 17th April 1929, from decree of 
Ist Addl. Dist Judge, Akola, D/- 10th 
October 1927, in Civil Appeal No. 223 
^ of 1927. 

Hindu Law^Alienation — Widow — Next rc- 
irersioner female entitled to abiolute eitate 
— Conient of immediate male reversioner ia. 
neceiiary. 

Even under the Bombay aohool where the 
next reversioner la a female eiibitled to an 
absolute estate upon Buooession the consmt 
of the immediabo male reversioner is necessary 
lu order to estop him from challenging the 
alienation. Mere consent of female rever- 
sioner IS nob sufficient 0 Bom. 563: 25 Bom 
129: 34 Bom. 165, Bel. on., 38 Bom, 221, Dtst. 

[P 277 C 2] 

M. B. NiyoQi and W B. Pcndharkar 
— for Appellant. 

A. S. Athah and O. A. Pande^ior 
Respondent. 

Judgment. — The facta necessary for 
lihe disposal of this second appeal are 
shortly those : One Laxman had two 
daughters Mt Bajai and Mb Sonai and 
the plaintiff is the son of the latter. 
After Laxman's death his widow Mt 
Uma succeeded to the property in dis- 
pute and alienated the same to defen- 
dant 2 in 1926 for a consideration of 
Bs- 1,200 said to have been required to 
meet certain objects of legal necessity. 
Mt. Uma died about four years ago and 
the plaintiff brought the present suit as 
a reversioner of his maternal grand- 
iather for possession of the property in 
dispute on the allegation that it was il- 
legally alienated by his grandmother. 

The suit was resisted on various 
grounds the principal one being that 
since the plaintiff’s mother, who was 
the immediate reversioner, had joined 
her mother in the alienation the same 
was binding upon the plaintiff. It was 
.also denied that the plaintiff was a re- 
versioner. Both the Courts below have 
decreed the plaintiff's claim on the find- 
ing that the plaintiff was a reversioner 
and that the sale was not proved to have 


been for legal necessity. Defendant 2 
has, therefore, come up to this Coart in 
second appeal. It ia contended for the 
appellant that the consent of the plain- 
tiff's mother, who was the next rever* 
sioner, should be held sufficient to vali- 
date the transfer as against the plaintiff. 
No question of the validity of the alie- 
nation does, however, arise in the 
present case. Mere consent of the next 
reversioner does not validate an aliena- 
tion, it is only of evidential value though 
not conclusive proof of the existence of 
legal necessity. It merely raises a pre- 
sumption of the existence of legal neces- 
sity and throws the burden of proving 
the contrary on the actual reversioner, 
who questions the alienation after the 
death of the transferring widow. If the 
consenting reversioner himself is the 
actual reversioner olaiming the alienated 
estate he will be precluded by his con- 
sent from questioning the alienation. 

In the present case it is concurrently 
found by the two lower Courts that the 
plaintiff was a reversioner of Laxman 
though not the next reversioner. There- 
fore, under the Bombay school of Hindu 
law, when the next reversioner in the 
present case was a female though en- 
titled to an absolute estate upon succes- 
sion, the consent of the immediate male 
reversioner, i. e , the plaintiff, was 
necessary in order to estop him from 
ohallenging the alienation ; Varjivan 
Bangji v. Chelji Gokaldas (l), Vinayak 
v. Oovind (2) and Pilu v. Babaji (3). 
The case of Mallik Saheb v. Mallik 
Arjunapjoa (4) cited by the learned ad- 
vocate for the appellant was decided on 
different facts and is no authority for 
saying that the earlier view of that 
Court as propounded above was departed 
from in that case. The case has been 
correctly decided by the Courts below 
and this appeal, therefore, fails and is 
disinissed with costs. 

P.N./r.K. Appeal dismissedrn 


1) [1880] 5 Bom. 563. 

2) [1901] 25 Bom. 129=2 Bom. L. R. 820. 

(3) [1910] 34 Bom. 165=4 1. 0. 681=11 Bom, 
L. R. 1291. 

( 4 ) [1914] 38 Bom. 224=22 I. 0. 292=1S 
Bom. L. R. 1142. 
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Subhedar, A. J. C. 

Emperor 

V. 

Bhaiyalal — Accused — Non- Applicant. 

Criminal Revo. No. 169 of 1929, Deci- 
ded on 8fch June 1929, reported by Diet. 
Magistrate, Nagpur. 

(b) Hindu Law — Marriage — Diicarded wife 
of Kori cannot remarry ia abience of legal 
divorce. 

In the abssnce of a legal divorce even the 
discarded wife of a Kori will not be able to re- 
marry. [P 278 0 2j 

(b) Criminal P. C., S. 439— Scope. 

High Court has got power under S. 439 to 
grant the permission necessary for compound- 
ing offences under S. 345 (2j. [P 279 G 1] 

(c) Criminal P C., S..438 — Kori convicted 
for branding hii wife and only fined — Re- 
commendation that sentence be enhanced^ 
Compromise between parties and application 
to High Court for permission to compound 
offence — In view of nearness of relationship 
between and interest of parties case was al- 
lowed to be compounded. 

A Kori branded his wife with hot iron tongs 
in three places. He was convicted and fined. 
The District Magistrate reported the cas3 to 
the High Court for enhancement of sentence.. 
But the parties had compromised tbcir diffe- 
rences and an application was made to High 
Court signed by the husband and the father of 
the wife, a minor girl, for permission to com- 
pound the offence under S. 345 (2). Compro- 
mise was effected in mutual interest of hus- 
band and wife. 

Held', that the case was a fit case to be cotu- 
ponnded in view of the nearness of relation- 
ebip between parties* A, 1. Jl. 1922 Cal. 191, 
Bel. on. [P 279 C IJ 

Bazak—ior Noa-Applioanfc 

Order . — The non-applicant Bhaiyalal 
alias Chhoteldl Kon who is young lad of 
20 years of age was convicted, practically 
OD his own admission, by the Tahsildar 
& Magistrate, Second Class, Nagpur ,^uader 
S. 324, I. P. C, and sentenced to pay a 
fine of Ba 50 only. The case against the 
accused was that be bad branded his wife 
Mt Gulabboo with hot iron tongs in 
three places on account of a petty domes- 
tio quarrel. 

The District Magistrate, Nagpur, has, 
under S 438, Criminal P C. reported the 
case to this Court with the following re- 
commendation: 

‘'The brutality of the act of the accused 
calls, in'' my opinion, for a seuteuco of impn- 
Bonment of at leaat six mouths. In awarding 
the sentence of fine, the Magistrate has been 
influoDced by the consideration that the ac- 
cused was the husband of the girl, who wtis 
branded. Buc 1 do not consider this a suffi- 
cient reason for taking a lenient view of the 


case. I may note that the acoused and his - 
wife are Koris by caste, and remarriage am- 
ongst them IB parmiBBible.” 

Mr. Bazak who appeared for the non- 
applicant in showing cause against the* 
recommendation of the District Magis- 
trate presented an ' application to this 
Court signed by his client and Hiralal, 
the father of the minor girl, stating that 
since the parties have compromised their 
differences permission of the Court be 
granted to compound offence under S. 345^ 
(2), Criminal P. C. 

The principal grounds for the neces- 
sity for compounding the offence are 
given in paras 3 and 4 of the application 
in these words: 

The applicant is a young girl of 16 years and 
if her husband, the non-applioant, were to be 
sentenced to imprisonment, the whole family 
would suffer disgrace, and lu that eventuality 
there is every apprehension of the non-appli- 
cant mirrying another woman and deserting 
the applicant. The applicant will not, accor- 
ding to the law governing the parties, be able 
to marry another person and her whole life 
will be ruined and blasted. 

“It IS therofore in the mutual interest of the 
ap'^licaub as well as the non-applicant that the 
differences between them be removed and the 
compromise effected and the parties have 
therefore compounded the offence and seek per- 
mission of this Hon'blo Court to file this 
compromise in Court. As 'the applicant is a. 
minor her father who is her present guar- 
dian IS acting on her behalf in this compro- 
mise.” 

It was this consideration of the close' 
relationship between the accused and the 
assaulted girl wife that led the learned 
trying Magistrate to deal with him leni- 
ently, apparently not to embitter their 
relationship any further The learned 
District Magistrate in his recommenda- 
tion for enhancement of sentence seema 
to suggest that even if a sentence of im- 
prisonment is inflicted upon the acoused 
with a possible eventuality of his dis-- 
carding his wife it would not matter at 
all heoause the parties "are Koris by 
caste and remarriage amongst thear is 
permissible He fails to take account 
of the fact that in the absence of a legal 
divorce even the discarded wife of a Kori 
would not be able .to remarry, and that a 
revengeful husband is not likely to grant 
the divorce though he may himself marry 
a second wife. 

Hiralal, the father of the minor girl to 
whom the hurt was caused was examined 
by me and he admitted having come to 
terms with his son-in-law, the non-appli- 
cant. He also stated that the girl was* 
only 16 years of age and had been stayin^t 
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^ith him since she was aEsanlted and 
that it was at his saggeation that the 
girl had made a report to the police who 
after investigation pat up the case against 
the accused before the Oourt, Under the 
peculiar circumstances of the case Hira- 
lal must therefore be considered to be 
competent to compound the case on behalf 
of his minor daughter under S. 345 (4), 
Criminal F. 0. ^ 

I There is no doubt that this Court has 
got the power under S. 439, Criminal P. 
C., to grant the permission necessary for 
compounding offences under S 345 (2) 
ihid. Having regard to the nearness of 
the relationship betwesn the parties to 
this case and for the reasons enumerated 
in grounds 3 and 4 of the petition of com- 
promise, I consider this case to be a fit 
one to be compounded and therefore ac- 
cord the necessary permission. In 
Aminulla v. Emperor (1) it was very 
pertinently remarked by a Bench of the 
Calcutta High Court that : 

"it is a great pity when parties who are ap- 
parently nearly related to one another eucoecd 
in patching up their quarrels, that the Magis- 
trate should not do what he can to restore 
peace and goodwill.” 

As the matter has now been compoun- 
ded sub-S 6, 8. 345, Criminal P. C., 
comes into play and I must record an 
order of acquittal against the aocused. 
The fine paid by him will be refunded. 

P N /b,K, Accused acquitted, 

(1) A. 1. H. 1922 Oal. 191. 
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Findlay, J. C. 

Tarachand Marioadi — Accused — Ap- 
pellant. 

v. 

Emperor —"Opposite Party. 

Misc. Appeal No. 43 of 1928, Decided 
on 29th September 1928, from an order 
of Dist Judge, Chbiodwara, D/- 11th 
July 1928 

(a) Penal Code, S. 193 — For offence o^ 
perjury to be complete deponent must leav^ 
Court under lie with which he begini by 
deceiving it. 

The gist of an ofifenoa of parjury is the fact 
that it amounts to an attempt to mislead and 
deoeive the Court. For the offence to be com- 
plete the deponent must leave the Court under 
the lie with which he began by deceiving it. 

[P 280 0 2] 

Where a witness makes a statement in his 
examination- in-ohlet oontiadiobory to his pre- 
vious deposition but in his oross-examinatiou 
goes baok to his previous position, the whole 


evidence must be read together and no offence 
of petjury la committed : AJ.R. 1027 Nag. 169, 
Affirmed, [P 2B0 C 1] 

(b) Precedents— If head-note is not con- 
sistent with judgment, it is latter that is to 
be looked upon as authoritative. 

If a head-note to a reported ease is, in any 
way, inconsistent or not wholly reconcilable 
with the body of the judgment, it la the latter 
that must undoubtedly be looked upon as au- 
thoritative. [P 260 G 1] 

P S. Kotual, M. D. Niyogt and W. B. 
Puranik — for Appellaul). 

G. Pm Dick — for the Crown. 

Judgmei^. — The prosecution of ^he 
appellant Tarachand for an offence under 
S. 193, 1. P C , has been ordered by the 
District Judge, Chhindwara, on 11th July 
1928. Neither in the order in question, 
nor in the complaint sent to the Magis- 
trate of the First Class, Chhindwara, was 
the particular section of the Indian 
Penal Code concerned mentioned, but the 
offence for which Ihe appellant was 
ordered to be prosecuted, was apparently 
one under 8. 193, or that seotion read 
with S 511, I. P. C. 

It is unnecessary here to repeat in any 
detail the facts of the case. It will 
suffice to say that, in the year 1916, the 
question of the validity of the adoption 
of one Uderam was concerned, and the 
present appellant, who is an influential 
and old member of the community con- 
cerned, gave evidence testifying to the 
existence and validity of an orphan-adop-' 
tion in the caste. Cuiiously enough, in 
the suit, out of which the present pro- 
ceedings arose, the validity of the adop- 
tion of the same Uderam was again in 
question and, in his examination-iQ-chief 
in the Court of the District Judge, the 
appellant's evidence was of a kind which 
was to some extent prima facie contra- 
dictory of his earlier statement in 1916. 
When, in cross-examination, however, 
that statement was brought to his notice, 
the appellant then more or less resiled 
from the position he had taken up in his 
examination in-ebief and admitted the 
existence of the custom of orphan-adop- 
tion as well as its validity ; he, in fact, 
went baok, to all intents and purposes, to 
the position he hid taken in 1916. The 
learned District Judge was of opinion 
that a prosecutions for perjury prima facie 
lay, for alleged contradictions between 
the appellant's deposition of 1916 and his 
examination-in-ohief in the present case, 
and for oontradiebions existing in his 
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later deposition between the examina- 
tioD-in-ohief and the oross-examination. 

The attention of the District Judge had 
been called to the decision of Hallifax, 
A. J. C., in Local Government v. Oambhir 
Bhujua (1), a decision which, as at pre- 
sent advised, I may say, I see no reason 
to differ from. In considering this deci- 
sion, the District Judge has allowed him- 
self to be influenced by the terms of the 
head-note thereto. 1 may at once say 
that if a head-note to a reported case is, 
in any way, inconsistent or not wholly 
reconcilable with the body of the judg- 
ment, it is the latter that must undoub- 
tedly be looked upon as authoritative 
The head-note is little more than an 
index summary, or memoriser, abstracted 
from the judgment for purposes of quick 
reference by those having occasion to 
refer to the reported decision in question. 
It is in no way authoritative and in 
practice, it is often not even prepared by 
the Judge, who has delivered the judg- 
ment, for the simple reason that when 
the case comes to be reported, that Judge 
may not be available. In practice, there- 
fore, such head-notes are not infrequently 
prepared, not only by Judges of this 
Court other than the one who. delivered 
the judgment but, in certain instances, 
by other officials of this Court. The 
head-note, therefore, cannot, in any way, 
be looked upon as authoritative. 

It will be convenient, first of all, to 
deal with the deposition of the appellant, 
as given in the District Judge's Court, 
There can be little doubt indeed but 
that, in the initial part of that deposi- 
tion, the appellant was anxious to sug- 
gest, as regards the custom of orphan 
adoption in the caste concerned, that the 
practice in question did not exist, or at 
least that he was unaware of it. That 
his action in this connexion was dis- 
honourable and possibly jjer verse cannot 
be doubted for a moment. At the same 
time, even in the examinatiou-in-chief, 
it was obvious that the witness was only 
prepared to make a half-hearted attempt 
in support of the plea he was called on 
bo support, because, even in that exa- 
mination-in-chief, he explicitly stated 
bhat he was not prepared to say that an 
orphan-adoption was invalid ; all the 
length he would go, was to say that the 
caste opinion was in favour of its in- 
va lidity. However this may be, I fully 
(l) A. I. B. 1927 Nag. 189=23 N. L. R. 39. 


agree, with 'the remarks of HallifaX| 
A. J. G., in para. 6 of his judgment in 
Local Government v. Gambhir Bhujua 
(1), quoted above, ^and I am of opinion 
that the deposition must be taken as a 
whole and, in the cross-examination, it 
is obvious that the appellant fully re- 
tracted the statement in the examination- 
in-chief and went back to the position 
he had taken in 1916. It not infrequently 
occurs in criminal and civil Courts that 
a witness, who begins by making, or 
attempting to make a false statement, is 
cautioned hy the Magistrate or Judge 
concerned and is informed of circum- 
stances which seem to him to establish 
the falsehood of that statement ; it 
frequently ensues that the witness, after 
such caution, corrects his earlier state- 
ment and proceeds, to put it bluntly, to 
tell the truth. I have never known of 
any case, where in such circumstances, a 
Judge or Magistrate has thought it desir- 
able to prosecute such a witness either 
for perjury or for an attempt to commit 
that offence. This is precisely what we 
have occurring in the present case, the 
only difference being that the witness 
proceeded to tell the truth, not as the 
result of a caution from the Judge but on 
his being confronted with his earlier 
statement of 1916. I myself am of opinion 
that, in such circumstances, if it be true 
that a very technical offence, attempt tc 
commit perjury, has been committed by 
such a witness, it is inadvisable and per- 
haps unreasonable to order his prosecu- 
tion. The very gist of an offence of per- 
jury is the fact that it amounts to an 
attempt to mislead and deceive the Court. 
For the offences to be complete, the 
deponent must, in my opinion, leave the 
Court under the lie with which he began 
by deceiving it. 

In the present instance, the result has 
been precisely the reverse When the 
appellant left the Court, the latter was 
doubtless by that time imbued with the 
truth of the later statement of the wit- 
ness as given in his oross-examination. 
It might be advanced in this connexion 
that the motive, which led the deponent 
eventually to tell the truth, was an un- 
worthy one, viz., the mere fear that he 
might otherwise incur a penalty under 
the Criminal Law. I fully oonour that 
this was probably so in the present ease, 
but, nevertheless, I do not think that, in 
such circumstances it is advisable to 
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order a proseoubion for perjury, or for an 
attempt to oommib perjury of a moat 
ijeohuical nature, a proaeoution in which, 
‘moreover, there ia noti, in my opinion, 
any large degree of certitude of convic- 
-tion. 

Taking the view I do, it pari pasau 
followa that, if the whole of the evidence 
of the appellant in the lower Court ia 
read together, there ia no essential con- 
iirAdiction between it and his deposition 
•of 1916. I do not, therefore, think that, 
in the present cise, a prosecution lay at 
all fora contradiction between the earlier 
deposition and the examination-in-chief 
in the later deposition. Similarly, I have 
already given my reasons for holding 
that it is inadvisable to prosecute the 
appellant for an attempt to commit per- 
jury in respect of the discrepancies and 
•contradictions between his oxamination- 
in-chief and his cross-examination in the 
later deposition. 

Rife though the oGfence of perjury may 
be and although it may be most desirable 
to bring offenders in the matter to jus- 
tice, 1 do not think -that, for other rea- 
sons, a prosecution was advisable in this 
•case. The question of whether an orphan- 
.adoption is valid or invalid in the case 
concerned is obviously a vexed one, on 
which opinions differ, even among the 
caste people. It is difficult, therefore, to 
arrive at any degree of certitude as to 
the existence of the validity or invalidity 
of any such custom, at any rate, as re- 
gards the degree of certitude required in 

criminal trial, in which the onus of 
proof would lie on the prosecution. 

Secondly, 1 am of opinion that, in view 
of the long lapse of time since the earlier 
•deposition, the appellant was worthy of 
come consideration in this connexion. 
Finally, it is impossible to overlook the 
extreme old age of the appellant who is 
a man of 74. If his respectable position 
in the past is taken into account, he has 
certainly disgraced himself in the present 
proceedings and, in the circumstances, 
1 should be inclined to bold tl^at his 
punishment will be sufficient. Moreover, 
4ihere occur many worse and much more 
manifest oases of perjury than the pre- 
cent one which is, as I have shown, from 
the legal point of view, of an extremely 
doubtful nature as to whether even a 
technical offence was committed ; and 
which has, moreover, in it incidents I 
have referred to above, which make the 


case one of a very marginal nature. I 
do not think, therefore, that, in the cir- 
cumstances, the learned District Judge 
exercised a sound discretion in ordering 
the prosecution of the appellant and I 
do not think that that prosecution would 
be likely in any way to further the ends 
of justice The order appealed against 
is accordingly reversed and the prosecu- 
tion of the appellant for the offence in 
question in the Court of the First Class 
Magistrate, Ghbindwara, is quashed. 

P.N./r.K. Prosecution quashed. 
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Mohiuddin, a. J. C. 

Chinai — Appellant. 

V 

Mukundram — Respondent. 

Criminal Appeal No. 74 of 1929, Deci- 
ded on 12th August 1929, from decision 
of Sess. Judge, Saugor, D/-'4bh March 
1929, in Criminal Appeal No. 10 of 1929. 

(a) Criminal P. C., S. 476 (B)— Meaning 
of wordi “and if it makes such complaint, 
the provisions of that section shall apply 
accordingly,” explained. 

The words "and if ife makes such com- 
plainb, the provisions of that section shall 
apply accordingly" refer to the procedure laid 
down in S. 476 about the filing of • such oom- 
plaints and not to the act of making the 
complaint. [P 282 G 1] 

(b) Criminal P. C , S. 476 (B) — No appeal 
lies against order by appellate Court under 
S. 476 (B). 

The policy of the Code is not to allow two 
appeals in criminal matters and no appeal 
lies under the provisions of the Code against 
an order mide by an appellate Court under 
S. 476 (B) . A. I. R. 1925 Lah. 322, ReU on. ; 
A. I. R. 192C Pat. 81, not Poll. ; A. I. R. 1924 
Bo7n. 317 ; A. /. i2. 1927 Ranj. 313, Ref. 

[P 282 C 1] 

J. for Appellant. 

Judgment. — Mukundram moved the 
Sub-Divisional Magistrate, Rehli, by an 
application to ffle a complaint against 
Ghinai and this application was rejected 
on 5bh January 1929 and the Sub-Divi- 
sional Magistrate. Mr G P Saraiya, 
declined to lodge a complaint. This was 
done under S. 476, Criminal P.C. Mukund- 
ram filed an appeal under S. 476-B, 'Cri- 
minal P. G., in the Court of Sessions 
Judge, Saugor, who allowed the appeal, 
and filed a complaint which the Subordi- 
Gourt might have made under S. 476, 
Criminal P. C. Chinai has filed this ap- 
peal under 8. 476 B, Criminal P- C., and 
the learned Government Advocate has 
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taken an objection to the effect that no 
appeal lies against the order of the Sea- 
Sessions Judge passed under S. 476-B, 
Criminal F. 0. Ghinai's learned pleader 
relies on ^ judgment of the Patna High 
Court in Banjit Naratn Singh v. Bam- 
hahadur S^ngh (l), and the learned 
Government Advocate cites the following 
cases in support of his contention : Soma- 
bhai Vallavhhai v Aditbhai Parshottam 
(2), Muhammad Idris v. Emperor (3) 
and Ma On Khin v. N. K. M. Firm (4). 

I have read carefully the reported oases 
on the subject and am of opinion that no 
appeal lies against the order passed by 
the appellate Court under S. 476-B, 
Criminal P. C Great stress was laid 
on the following words in S. 476-B: 

"and if ii: makes such complaint, the provi- 
sions of that section shall apply accordingly," 
and it was argued that if the appellate 
Court files a complaint, it is a complaint 
under S. 476, Criminal P. C., and an 
appeal lies. The words : 

"and if it makes such complaint, the provi- 
sions of that section shall apply accordingly," 
refer to the procedure laid down in 
S. 476, Criminal P. C., about the filing 
of such complaints and not to the act of 
making the complaint. The policy of the 
Criminal Procedure Code is not to allow 
two appeals in criminal matters, and, if 
the construction put by the Patna High 
Court is accepted, there would be two 
appeals under S. 476-B, Criminal P. C. 
S. 476 B, Criminal P. C., does not seem 
to provide for a second appeal As poin- 
ted out by Martineau, J., in Muhammad 
Idris V Emperor (3)' 

"Secbion 476-B of the Code gives a right of 
appeal only when a Court has made oi refused 
to make a complaint under S. 476 or S. 476-A, 
and neither of those sections relates to a com- 
plaint made by a Court on appeal from an 
order of a subordinate Court refusing to make 
a oomplaint." 

I therefore hold that no appeal lies 
under the provisions of the Criminal 
Procedure Code against an order made by 
an appellate Court under S. 476-B, Crimi- 
nal P. C. 

This Court will exercise its revisional 
powers in suitable cases where justice 
demands it, but no good case is made out 
for interference in revision in this case. 
The learned Sessions Judge has given 
good reasons in his order dated 4th March 

(1) A. I. R. 1926 Pat. 81=33 Pat. 262. 

(2) A. I. R. 1924 Bom. 847=18 Bom. 401. 

(3) A. I. R. 1925 Lah. 322=6 Lah. 63. 

(4) A. I. R. 1927 Rang. 813=5 Rang. 523. 


1929 why a oomplaint should he filed and 
in my opinion the order is oorreot. Th» 
appeal is dismissed. 

p.N /b.k. • Appeal dismissed^ 
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Jackson, A. J. C. 

Gokal Prasad —Defendant — Applicant ’ 

V. 

Govindrao Subhedar — Plaintiff — Non- 
Applicant. 

Civil Revn. No. 58 of 1929, Decided 
on 18th July 1929, against the order of 
Sub-Judge, 1st Glass, Betul, D/- 22ad 
December 1928. 

(a) Civil P. C., S. 115 — Election — Order 
thereon is reviiable. 

High Court has junsdiotiou to revise an 
order passed in connexion with an election 
petition under the Municipal Election Rules : 
A. I. R. 1927 Mad. 935, Bel. on. [P 282 0 2], 

(b) C. P. General Clauses Act, S. 5 (c) — 
Scope. 

It cannot be said that S. 5 (c) requires ther 
proceedings to continue before the original 
Court and nob before the Court to which juris- 
diction may have been transferred by the re- 
pealing Act. lP 283 0 IX 

(c) Interpretation of Statutes — Amende 
ment of law. 

An amendment of the law which changes 
the forum and docs not take away thn right 
to institute proceedings, relates to procedure 
only and has retrospective efieob : A. I. R. 
1924 Cal. 983, Ap])r.\ A. I. R. 1927 P. C, 

97. Dist.; A I. R. 1927, Mad. 977, Ref. 

[P 203 C 2] 

G. B. Pradhan — for Applicant. 

A, V. Vazalwar — for Non-Applicant. 

Order . — This is an application fori 
revision of an order passed by the Sub- 
ordinate Judge, First Glass, Betul, in 
oonuexioQ with an election petition 
under the Municipal Election Rules. 
The jurisdiction of this Court to inter- 
fere in revision has been questioned ; but 
it is a fact that such applications have 
been hitherto entertained and I find that 
in Chellastvami Konar y. Sangama 
Nayakar (A, /. B. 1927 Mad 935) the 
jurisdiotion of the High Court has been 
efinibely* asserted. That is a view from 
which 1 am nob prepared to dissentt pB>r-t 
ticularly as the wording of the rules 
appears to give the civil Court as such 
the jurisdiction to deal with election 
petitions. 

The election petition was originally pre- 
sented, as the rules theu iu force requir- 
ed, to the Deputy Commissioner. Whil» 
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it was pending, the rules were anaended 
and the jurisdiction was given to the 
civil Goutt. The petition was according- 
ly transferred, but the applicant objected 
to the civil Court’s jurisdiction on the 
ground that the amendment of the rules 
had not a retrospective effect. The 
learned Subordinate Judge has held 
against the applicant and revision of his 
order is now sought. Reliance is placed 
orf S. 5, Cl. (o), C F. General Clauses 
Act, which deals with the conti- 
Quance of proceedings after the enact- 
ment, under which they were instituted, 
has been repealed ; but it does not seem 
to me that that section requires the pro- 
ceedings to concinue before the original 
Court and not before the Court to which 
jurisdiction may have been transferred 
by the repealing Act. Moreover, legis- 
lation is regarded as having retros- 
pective effect in so far as it relates to 
procedure. 

It is argued, however, that this is not 
a mere matter of procedure and that the 
right to present a petition to a particu- 
lar authority is a substantive right which 
cannot be taken away with retrospective 
effect. Various decisions have been cited 
before me dealing the effect of legisla- 
tion which takes away a right of appeal, 
but I cannot find in any of them any 
decision that the right to appeal to a 
particular Court cannot be taken away, 
what is decided in those cases is that the 
right of appeal is not affected by subse- 
quent legislation. One of the decisions 
Daivanayaga Reddiar v Renukambal 
Ammal, A I.R. 1927 Mad 977 (F'.B.)seemB 
to me to have no bearing at all on the 
present cise"; it decides that a question 
of valuation of an appeal, namely, that 
an amendment of the Court-fees Act, 
does nob alter the money value of the 
original suit, calculated under the law 
in force when it was instituted, by 
which jurisdiction throughout the subse- 
quentlitigation inits several stages is fixed. 
The Privy Council decision in Keshoram 
Poddar v. Nundo Lai Mallick A. I. R. 
1927 P. C. 97, upon which great reliance 
was placed, does not help the applicant. 
It dealt with a right of appeal to the Pre- 
sident Improvement Committee, Calcutta, 
under the Calcutta Bent Aot. An appeal 
had been preferred, but before it could be 
decided the Act had ceased to be in force 
as regards premises, the rent of which 
exceedel Rs. 3,000 a year The rent of 


NaeatanBao Nagpur 283.' 

the premises occupied by the appellant 
did exceed this amount and the President 
of the Improvement Committee decided 
that he had no jurisdiction to decide the^ 
appeal. It was held by their Lordships 
of the Privy Council that the President 
had jurisdiction ; but the position-there, 
was that no appellate Court had been 
appointed to succeed the President with 
jurisdiction in respect of premises such* 
as those occupied by the appellant ; and 
I cannot infer from the decision of their 
Lordships that, if jurisdiction had been < 
transferred from the President to another 
authority, the appellant would have had 
the right to continue his appeal before 
the President. 

On behalf of the non-applicant I have* 
been referred to the decision in Rajib 
Lochan Dhai v. Jogesh Chandra Das {A. 
I. R. 1921 CaL 983). It dealt with an 
amendment of the Criminal Procedure^ 
Code, which made an offence previously 
tribleonly by the Court of Session triable ^ 
by a Magistrate of the First Glass. 
It was held that the amendment related- 
to procedure and had retrospective ef- 
fect and that a case, commenced before the* 
amending Aot came into force, could he 
disposed of by a Magistrate. That is a view^ 
with which I respectfully concur. I am of 
opinion then that an amendment of the 
law, which changes the forum and does 
not take away the right to institute pro- 
ceedings, relates to procedure only and 
has retrospective effect. That being so, 
I must hold that the Subordinate Judge, 
in the present case, has jurisdiction to 
deal with the election petition presented 
to the Deputy Commissioner. The ap- 
plication for revision is dismissed withi 
costs. I fix pleader’s tee at Bs. 20. 

P N /r.K. Revision dismissed. 
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Jackson, A. J. C. 

Babarao and another — Plaintiffs — Ap- 
pellants. 

V. 

Naraijanrao and — Defendantf“ 

Bespondents.' 

Misc. Appeal No. 6-D of 1929, Decided' 
on 26th August 1929, from order of Addl.- 
Dist. Judge, Amraoti, D/- 12bh March 
1929, in Civil Suit No. 33 of 1928. 

(a) Civil P. C , O. 40. R. 1 (2)-0. 40- 
R. 1 (2) deali with CAiei in which property,. 
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ii in poiieiiion of perion who it not party 
do tuit. 

Order 40?, B 1 (2), deals with oases ia 
which the property is in possession of a per- 
son who is not a party to the suit. [P 281 0 2] 
Where a creditor, who had purchased the 
eights of a person in execution of a decree, le 
.hiade a party to a suit brought by the person's 
wife and son for partition and declaration 
ihat certain decrees, mortgages and attach- 
ments were not binding on them, a Court can 
on creditor's application appoint a receiver 
although such creditor has no present right 
to possession of the property 18 Mad. 23, 
.1. I. R. 1925 rat. 293, Rel. on,, 9 N. L. R. 18. 
15 C P. L. R. 156; 9 N ‘L. 145 and 39 Mad. 

_265, Ref. [P 284 G 2J 

(b) Hindu Law — Debts — Debts incurred by 
Mfalher are binding on son unless it is proved 
that they are incurred for immoral and ille- 
purposes. 

In a suit brought by a minor son and a wife 
of a person against him and his creditors for 
a partition and declaration that certain dec- 
rees, attachments and mortgages were not 
binding on them on the ground that the debts 
■ware incurred by the person for immoral and 
illegal purposes, the whole estate is prima 
Jacie liable for the debts unless it is proved 
Fthat the debts were so incurred. [F 285 G 1] 

T. L. Sheode — for Appellaafca, 

M. B. Niyoiji — for Reapoadeats. 

Order . — This is an appeal againafi an 
(Order appointing a receiver. The plain- 
tiffs are the minor son and the wife of 
defendant 1 and they have sued for a 
partition and a declaratiob that certain 
•decrees, attachments, mortgages and 
•simple money debts are not binding upon 
them on the ground that the debts in- 
^ourred by defendant 1 were for illegal 
and immoral purposes. Defendant I's 
.creditors have been joined as defendants 
and they made an application for a recei- 
'ver which was rejected on 13th August 
1928. They were, however, permitted 
to apply again if they failed to realize 
the sums due to them by sale of the 
right, title and interest of defendant 1. 
A part of the property has been sold, but 
there still remained debts of Rs 18,000 
outstanding. A second application for a 
receiver has now been granted on the 
ground that if no receiver is appointed, 
defendant 1 in collusion with the plain- 
tiffs will do away with as much of the 
4 )roduGe as they can. 

The first point taken in appeal is that 
-the creditors, who have purchased the 
rights of defendant 1, have no present 
right to possession of the property. It 
'has been laid down in Abdul Aziz 
v. Ajudhia (l) and Mohanlal v. Tek- 

(1) [1902J 15 C. P. L. B. 156. 


chand (2), that a purchaser of an undivi- 
ded share can only obtain'separate posses- 
sion by enforcing partition of the whole 
estate. On this it is urged that no re- 
ceiver can be appointed because of 0. 40, 
R. 1, sub-R. (2) which runs as follows: 

** Nothing in bhia rule ahall authorize the 
Court to remove from the poaaeaaiou or cus- 
tody of property any person whom any party 
to the suit has not a present right so to 
Tomova." 

Bub that aubrule seems to me clearly 
to deal with cases in which the property 
is in possession of a parson who is not a 
party to the suit. If applied, as the ap- 
pellants desire, it would mean that a 
receiver could not be appointed in suits 
for partition and that a receiver can be 
appointed in such suits as has been re- 
cognized in Hanumayya v. Venkatasub- 
bayya (3) and Bhaywan Das v. Sheonan- 
dan Prasad {i). It has been sought to 
distinguish those cases on the ground 
that no strangers were parties to the 
suits; but that would not take them out 
of the operation of 0. 40, R 1, sub-R. (2) 
if the appellants’ interpretation of that 
subrule is correct. 

It is next contended that, as the only 
ground for appointing a receiver is a fear 
that defendant 1 and the plaintiffs will 
do away with the produce and as the 
creditors are not entitled to mesne pro- 
fits before partition, they are not entit- 
led to obtain the appointment of a recei- 
ver. Reference has been made in this 
connexion to Amrit r ao y. Gobini {d) &nd 
Maharaja of Bohbili v. Venkataramara- 
julu Naidu {&), In Maharaja of Bob~ 
bill V. Venkataramarajulu Naidu (6), it 
is laid down that a purchaser of the un- 
divided share of a member of a joint 
Hindu'family does not thereby become a 
tenant-in-common with the other mem- 
bers and hence he is not entitled to any 
mesne profits in respect of his share for 
the period between the date of his pur- 
chase and the date of his suit for parti- 
tion. It may ha pointed out that here 
the suit for partition has been instituted 
though not by the purchasers, but the 
real answer to the appellants’ contention 
is that the creditors are not claiming 
mesne prohts; what they claim is that 
the whole property and the produc e 

(2) [1913] 9 N. L, B. 18=18 I. G. 926. 

(3) [1695] 18 Mad. 23. 

(4) -A 1. B. 1925 Pat. 293=3 Pat. 961. 

(5) [1913] 9 N. L. B. 146=21 I. G 590. 

(6) [1916] 39 Mad. 265=25 I. 0. 595=27 M. 

L. J. 409. 
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thereof are liable for the debts due to 
them. The plaintiffs have to prove that 
the debts were incurred for illegal or im- 
moral purposes and until they do so, the 
whole property is prima facie liable for 
the debts. In these circumstances, I 
consider that the receiver was rightly 
ordered to be appointed. I dismiss the 
appeal with costs. I fix pleader's fee at 
I^s. 50. 

r.N./a.K Appeal dtsmissed. 
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Staples, A. J. C. 

Gangadhar — Applicant. 

V. 

Balkrishna and others^ — Non- Appli- 
cants. 

Criminal Revn. No 107 of 1929, De- 
cided on 19bh August 1929, from deci- 
sion of Sess. Judge, Wardha, D/- 22nd 
January 1929, in Criminal Revn. No. 33 
of 1928. 

(a) Criminal P. C., S. 145 — Order regard- 
ing future poBieiaion it wrong. 

Section 145 relates simply to the fact of 
actual possession at the data of the preli- 
minary order, No question of title can bo 
taken into consideration, nov can any order 
be passed as regards future possession with 
reference to the actual possession at the 
date of the preliminary order, [P 286 G 2] 

Where a Magistrate, in proceedings under 
S. 145 passed an order acc^ording to an agree- 
ment between the parties, for future posses' 
sion : 

Held : that the order regarding future 
poBBQssiou on the strength of the agreement 
was wrong. [P 286 G 2] 

Ih) Criminal P, C,, S. 145 — Proceedings 
under S. 145 cannot be compromised nor 
can they be referred to arbitration. 

Proceedings under S. 145 cannot bo com- 
promised, uor can they bi submitted to 
arbitration : all that cau bo done is that there 
may be an agreement as to the mode of tak- 
ing e\^dQnci 3 as regards actual possession on 
the date oC the preliminary order either by a 
commissioner or by arbitrators. Such a 
commissioner or arbitrators have no power 
to decide the case, but can only submit a re- 
port, aud the Magistrate would then bo 
bouud to take that report into consideration 
before passing an ord^r. It hii.s, however, 
always to ba borne in mind that if the 
parties come to any agroemeut with regard 
to a dispute eveu an agroemeut as regards 
the mode of ascertainiug actual possession 
it at once becomes doubtful whothoi there 
is auy likehood of a breach of the peace, and 
if the Magistrate is satisfied that no likeli- 
hood of a breach of the peace exists ho 
should cancel his preliminary order under 
S. 145 (5) . A. I. R. 1^)24 Pat. 689 , 32 CaL 
552 , 2 Pat. L. J. ‘8G ; 15 C. W, N. DG(4 aud 


A. I. R. 1921 Cal, 687. Ref, ; A. I. R. 1923- 
All. 77 and 7 C. W. N, 461 D^ 3 t. 

[P 207 C 2. P 288 C 1]'. 

T. J. Kedar — for Applicant. 

M Bhagade — for Non-Applicants. 

G, P. Dick — for the Crown. 

Order . — The applicant applies for 
reviaion of tho order of the Sessions 
Judge, Wardha, which confirmed an 
order of the Sub-Divisional Magistrate, 
Wardha, passed under S. 145, Criminal 
P. 0. The applicant had made an ap* 
plication to the Sub-Divisional Magis- 
trate under S. 145, alleging that the non- 
applicants had changed the boundary 
between their fields and had taken pos- 
session of about a quarter of an acre of< 
his field, No. 35, by force. A preli- 
minary order was passed, and after a> 
short written reply by the non-appli- 
cants the applicant's pleader Mr. Ealo 
stated that the boundary line between 
the two fields was unchanged, that he 
was prepared to have the boundary 
measured by the Court with the help of 
any revenue officer according to thO' 
settlement record and that he would 
abide by the decision of the Superinten- 
dent of Laud Records about the exact 
boundary. Mr. Ghate pleader for the 
non-applicants stated that he had no ob- 
jection if a revenue officer was directed, 
by the Court to fix the boundary lines 
between the fields according to>the settle- 
ment record and that any encroach- 
ment would be condoned and that 
the non-applicants would abide by the> 
decision of the revenue officer. On these < 
statements the Magistrate directed that 
the Superintendent of Land Records 
should be asked to measure the boundary 
line between the fields Nos. 35 and 40 
according to the settlement record and 
put the parties in possession accordingly. 
The Superintendent of Land Records sub- 
mitted a report by 18th September 1928 
but the applicant’s pleader stated that 
he wished to examine him. He was so 
examined on 21st September and then 
the Coiurt examined tho patwari, who 
actually did the measuiements, on 2Qd 
October arguments wore he^ird on the 
6th October and on 11th October further 
statements of the parties were recorded. 
At that time Mr. Manohar Deshpaude 
for tho applicant stated that his client 
was not satisfied with the measurements, 
taken by the Supcrintendendont of-Laisd 
Records and tho Revenue Inspector and 
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waated to rovoka hia previous state- 
meat. Mr. Ghate for the noa-applicaata 
stated that the sebtlameat map could 
not now be challeaged and that it was 
binding, that no flaw had been shown 
in the measurements taken by the Beve- 
nue Inspector and permission could not 
he granted to the applicant to revoke his 
former statement and agreement to sub- 
mit to the measurements. The Magis- 
trate then passed an order and held that 
the arbitration was not on the point of 
•determining the fact of possession, but 
was to determine the boundary line ac- 
cording to the settlement record, accord- 
ing bo which the parties undertook to 
maintain future possession. He held, 
then, that the parties, when they agreed 
to abide by the settlement dhura and to 
maintain future possession in accord- 
dance therewith, gave up their right 
to determine actual past possession. He 
further held that according to the spirit 
of S. 145, if the parties agreed to main- 
tain future possession in accordance with 
a certain order, the hadings on their 
statement would be legal. The Magis- 
trate refused therefore to allow the ap- 
plicant to revoke his statement and 
passed an order that the parties should 
maintain possession of their respective 
^elds in accordance with the boundary 
as pointed out by the Superintendent of 
Land Records until the matter was finally 
decided by the civil Court. On an ap- 
plication for revision the Sessions Judge 
held that the rulings cited by the ap- 
plicant as regards arbitration in such 
proceedings did not apply and that the 
method of survey was agreed upon by 
the parties to decide the dispute as to 
the extent of possession of each of the 
parties He further held that the pri- 
mary object of proceedings under 3. 145 
was as stated by the Magistrate to pre- 
vent a breach of the peace and that it 
was not for the Court in these proceed- 
ings to adjudicate upon the title or 
right of possession. He added : 

" The partieo ia this case had agreed bo 
have the question of their poBBesaion decided 
hy the result of the survey, and the lower 
Oourt did not act illegally in accepting it, " 

I am of opinion that the view taken 
by the Sessions Judge is incorrect. The 
agreement between the. parties was not 
to have the question of past possession 
decided by the result of the survey as is 
quite clear from the Bettlements and 
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from the order of the Magistrate ; the 
agreement was that measurements should 
be taken and that the boundary should 
be fixed according to the settlement map. I 
The Magistrate has made it clear that! 
he has made no order as regards past 
possession bub has ordered that future 
possession should be maintained acoord- 
ing to the boundary fixed by the Super- 
intendent of Land Records after measure- 
ments. I am very clearly of opinion 
that such an order under S. 145, Crimi- 
nal P. C., is wrong. That section re- 
lates, as has been held in numerous cases 
simply to the fact of actual possession 
at the date of the preliminary order. 
No question of title can be taken into 
consideration, nor, in my opinion, can 
any order be passed as regards future 
possession without reference to the ac- 
tual possession at the date of the preli- 
minary order. The order of the Magis- 
trate, therefore, is on the face of it, in- 
correct and cinnot be upheld. 

I am further ol opinion that, strictly 
speaking, proceedings under S. 145, 
Criminal P. C , cannot be compromised 
or settled by agreement, though possibly, 
there may be an agreement as to the 
mode of ascercaining the possession of 
each party, e. g by appointing a commis- 
sioner or commissioners to enquire 'into 
the fact of actual possession. In this 
counexiou 1 have been referred to Uttim 
Singh v. Jodhan Bai (l) and Banwari 
Lai Mukerj ee v. Ilriday Chakravarti 
(2). In the latter case it has been held 
that even the question as to who is in 
actual possession should not be dele- 
gated even by consent of parties, to 
arbitrators, whilst in the former case it 
has been heldi, firstly, that an order 
could not be passed upon a reference to 
arbitration, and then it was held that a 
local enquiry might be directed and the 
enquiry report might be brought on re- 
cord as evidence. I would quote the 
following passage from that case : 

" There are decided oases in whioh the 
delegation of the jarisdlotion of the Court, 
under B. 145, to arbitrators has been con- 
demned. In the case of Banwari Lai Muker~ 
jee V. Hriday Chakravarti (2) this procedure 
was condemned on the ground that the law 
does not allow delegation. The utmost that 
the Code allows in a proceeding under S. 145 
is that the Court may direct a local enquiry 
and bring the enquiry report on the record 
aa evidence. In the case llamidul Hague t. 

(II A. 1. B. 1924 Pat. 699=sa Fat. 286. 

(2) [1905] 32 Cal. 652=1 C. L. J 482. 
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Atait Hussain (3) the procaduca waa alao 
oonlamaad oa thj ground bhi!i iti V 13 noj in 
BooordaaGB with tha apaoido diraobioaa givan 
S. 11^. Aa analogous oaas to this, bearing 
out tha sama prinoipl's, is to ba found in oaaa 
of Sadhu Biswas 7. Mahammad Ali Biswas (4) 
where a oompromiaa waa filed in a procaeding 
undar S. 145," 

It seems clear, thea, that prooeediags 
under S. 145 cannot be submitted to arbi- 
tration and that all that can be dona is 
that, in certain cases, the Court may ap- 
point a commissioner or commissioners to 
conduct a local enquiry and to report as 
regards actual possession. 

Another point which must be made 
clear is that, when once the parties have 
agreed to arbitration or to a compromise 
there can be no question really of a breach 
of the peace and that the preliminary 
order should therefore he cancelled under 
S. 145 (5), Criminal P. C. For this I 
would again rely upon Uttirn Sifujh v. 
Jo'lJian Rai (l) at p. 294 of 3 Fat. and 
upon the case there quoted, viz., Sadhu 
Bisivasv. Mahammad xUi Binoa'i{A). 

The learned Standing Counsel who ap- 
peared for the Crown argued that a case 
under S. 145 might be submitted to arbi- 
tration and cited (hjn Da^ v. MadJ Lai 
<5). Taramoni GhaudhiLram v. Gyanen- 
dra Mohan Gliandhuri (6), Kalananda 
Smjh V. Ramcskiuar Sinyh (7) and 
Jamwiadas Ktjriwala v. Hanuman 
Baksh (8). As regards these oases, I 
would point out that in Gopi Das v. 
Madho Lai (5), it has not been laid down 
that proceedings under S. 145, Criminal 
P. C. can he compromised. That case 
was a second appeal from a decree passed 
in a civil appeal. The r civil appeal re- 
lated to a suit which was brought after 
proceedings under S. 145. All that has 
been stated in the judgment is that the 
case under S. 145 was compromised, but 
nothing has been said as regards tha 
legality or otherwise of the compromise. 
What has been held is that the compro- 
mise could, at the outset, amount to an 
admission of title, but that it could not 
l)e deemed bo have the etfeot of estoppel 

73) [1^17 2 P*b. L. J. 83 = 37 I. D. 513=1 
Pat. L. W. 81. 

(4) [1911] 15 O.W. N. 568=a3 I. 0. 167=12 Or. 
L. J. 32. 

(5) A. I. R. 1923 All. 77=45 All. 162. 

(6 [19031 7 0. W. N. 461. 

(7) [19111)15 0. W. N. 271=8 1.0. 892=11 
Or. L. J. 729. 

48) A. I. R. 1931 Oal. 637. 


and that therefore the compromise or 
agreement in the proceedings under S. 145, 
Criminal P. C., would not preclude either 
party from having recouiEe to the civil 
Court. In Taramoni Ghaudhuram v. 
Gyanendra Mohan Chaudhari (6), it is 
true, it has been held that when the ques- 
tion of possession in proceedings under 
S. 145 has been referred to arbitrators 
and the arbitrators have submitted an 
award as regards the question of actual 
possession, the Magistrate was bound to 
take the hading of fact by the arbitrators 
into consideration. This view, perhaps, 
may be accepted, though it directly con- 
flicts with the view expressed in Bamuari 
Lai Mukerjec v. Eriday Ghahravarti (2); 
but. at any rate, all that it amounts to is 
that there may be an agreement, as al- 
ready held above, as regards the mode of 
ascertaining actual possession; it cannot 
mean that the question of possession can 
be compromised nor does it even say that 
the Magistrate is bound by the award or 
report submittel by arbitrators. All that 
has been held is that the Magistrate is 
bound to take the hnding of fact by the 
arbitrators into consideration, which of 
course, would apply to any evidence or 
report submitted by a commissioner. 
Kalananda Smyk v. RamcfihiLHir Sinyh 
(7), is somewhat similar to Sadhu Biswas 
V. Mahammad Ah Bisuas (4) already 
referred to above, and the chief' pointithera 
laid down is that, when once a dispute 
has been referred to arbitration in pro- 
oaedings under S. 145 anl the Magistrate 
has stayed further proceedings as unneces- 
sary, the order really amounts to an order 
under S. 145 (5; and that the preliminary 
order should be cancelled. In Jamuna- 
das Rijraiwala v. Eanuman Baksh Mar- 
loan (0) it has been clearly held that a 
reference to arbitration is not contem- 
plated under S. 145, but that if the par- 
ties privately referred the dispute to 
arbitration and^the award has been aocep- 
ted,‘the Magistrate would have grounds to 
proceed under S. 145 (5). 

On a review of the authorities, then, I 
am of opinion that proceedings under 
S. 145 cannot be compromised, nor can 
they be submitted to arbitration: all that 
oan be done is that there may be an agree- 
ment as to the mode of taking evidence as 
regards actual possession on the date of 
the preliminary order either by a oommia- 
sioner cr by arbitrators. Suoh a oom- 
mlssioaer or arbitrators have no power 
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to deoide the oase, but can ouly submit a 
report, and the Magistrate would then be 
bound to take that report into oonsidera- 
tion before passing an order. It has, how- 
ever, always to be borne in mind that if 
the parties oome to any agreement with 
regard to a dispute, even an agreement as 
regards the mode of ascertaining actual 
possession, it at once becomes doubtful 
whether there is any likehood of a breach 
of the peace, and if the Magistrate is 
satisfied that no likehood of a breach of 
peace exists he should cancel his preli- 
minary order under S. 145 (5). 

For these reasons I am of opinion that 
the order of the Magistrate in the present 
oase is wrong, in the first place, as it re- 
lates to future possession and not to ac- 
tual past possession, and, secondly, it is 
wrong because, when once the parties had 
agreed to maintain possession according 
to the measurements made by a revenue 
officer, there was no likelihood of a breach 
of the peace existing, and the preliminary 
order should be cancelled under S 145 
(3). I therefore now set aside the order 
of the Magistrate and under S 145 (5) 
cancel the preliminary order which was 
passed on 20th July 1920. 

K.N./r.K. Order accordingly. 
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Jackson, A. J C. 

Panda — Applicant. 

V. 

Bapudas and others — Non-Applicants. 

Civil Revn No 136 of 1929, Decided 
on 7th August 1929, from order of 2nd 
Class Hub-Judge, Chanda, D/- 8th Febr- 
uary 1929, in Misc. Judicial Case No. 84 
of 192S. 

Evidence Act, S. 65 -Trial Court is to de- 
cide whether or not sufficient proof of 
search for or Joss of, original documents for 
admission of secondiary evidence is given — 
Loss of original held to be not proved — Se- 
condary evidence ref used — Order of refusal 
is not revisable. 

Whobhpr or not suCiiicianb proof of search 
Inr or lobs, of an original document, to lay a 
ground for the admission of secondiary evi- 
dence, has been givim, is a point proper to bo 
decided by the Judge of the first insbanca and 
depends very much on his discretion. Thus 
if such Court finds the loss of a document 
not proved and refuses to admit secondary 
evidence it cannot bo said that it has refused 
to exeicise jurisdiction or has exercised juris- 
diction with material irregularity, nor is 
there any gross or palpable error to justify 


interferanoe in revision ; A..J. B, 1926 Nag,. 
290 and 19, Cal, 438 (P.O.), Bel, on \ A, 1, R,. 
1926 Nag, 257 ; A, I, B, 192 7 Nag. 286, Eugpl^ 
and Dist : A, I. R, 1924 Cal. 633, Diat. 

[F 288 0 2, P 289 G H 
V N, Herlekar — for Applioanb. 

V. V, Kelkar — for Non-Applicanbs. 
Order. — This is an applioation for 
revision of an order dismissing an objec- 
tion under 0. 21, B. 68, Oivil P. C. Tha 
non -applicant has argued that there can- 
be no revision under S. 115, Civil F. 0.^ 
and he has relied upon the ruling in 
Samsherkhan v. Abdul Sattarkhan (l)p. 
in whioh it has been held that this Court 
will not interfere in revision when an- 
other remedy is open to the aggrieved 
party and where no great injustice or in- 
convenieuce would follow from its re- 
fusal to act In any case, it is urged 
that there has been no material ir- 
regularity in the exercise of the lower 
Court’s jurisdiction. This appears tome 
to be correct What is objected to in 
the lower Court’s decision is that it haa 
found the loss of a document not proved 
and has therefore refused to admit se- 
condary evidence. As their Lordships 
of the Privy Council have laid down in 
Ilarnpria Debi v Bukmini Debi (2), 
whether or not sufficient proof of searoh 
for, or loss of, an original document, to 
lay a ground for the admission of se- 
condary evidence, has been given, is a 
point proper to be decided by the Judge 
of first instance, and is treated as de- 
pending very much on his discretion. In 
coming to a conclusion of fact that the 
loss of the document was not proved, 
it is im|)ossible to say that the lower 
Court has refused to exercise jurisdiction 
or has exercised its jurisdiction with 
material irregularity. 

I have been referred to the decision in 
JoQUnnessa Dibi v. Satish Chandra (3) 
which lays it down that the expression 
"acted illegally" in S. 115, Civil P. C.^ 
is an indefinite expression whioh em- 
powers the High Courts to interfere and 
correct gross and palpable errors of sub- 
ordinate Courts, the justification for th& 
interference being determined upon the 
grossness and palpablonoas of the error 
complained of and upon the gravity of 
the injustice resulting from it. 1 am not 
prepared to say that there is any gross- 

(1) A. I. R. J92G Nag. 290=22 N. L. R. 30. 

(2) [1892] 19 Cal. 438=19 I. A. 79=6 Sar. 

177 (P.C.). 

(3) A. I. R. 1924 Cal. 633=51 Cal. 6G0. 
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Dr palpable error in tibia oaad which 
vvoald jaatify inberferenoe in revision. 
Moreover, as I have already pointed oat, 
the applicant has another remedy and so 
there is no grave injaatiue to be redres- 
sed. 

1 have boon referred to the decision of 
this Court in Pandurang Govind v. 
Maifuzhai (4), but that decision 
gives no assistance in the present 
cafo, aa it dealt with a case in which 
an erroneous view of the scope of 
a section of the Civil Procedure Code 
had been taken by the lower Court. 
Agxin m Sujat Ah v Bhao Singh (5), it 
was held that the word “conclusive” in 
R. 63, O. 21, does not preclude revision 
and the order of the lower Court was 
reversed but on the ground that it had 
wrongly gone into the question of title, 
that is, it had exercised a jurisdiction 
not vested in it. This decision also is 
no authority for iuterference in the pres- 
ent case. I dismiss the application with 
costs I fix pleader’s fee at Rs. 25 

P.N./R-K Revision dismissed. 

T4T"A7TrH. 1926 Nag. 257. ' 

(5) A. I. R 1927 Nag. 280. 
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Jackson, A. J. C. 

Tam and another — Defendants — Ap- 
pellants. 

v. 

Krishnappa and others — Plaintiff and 
Defendants — Respondents. 

Pirsb Appeal No. 2-B of 1927, Decided 
on 24bb July 1929, from decree of 1st 
Class Bub-Judge, Yeotmal, D/- 15th 
September 1926, in Civil Suit No. 6 of 
1924 

(aj Hindu Law — Parlilion — Evidence of — 
Entering widow's name in place of that of 
husband ii not sufficient — Application by 
mother to enter share in minor ion's name 
is alio not sufficient. 

The fact that a Hindu widow's nama has 
h?en entered in the roveuiie reoorda in place 
ol her husband does not prove partition. Nor 
IS an applioation by the mother of a Hindu, 
asking for a apeoific share of the property, 
which belonged entirely tothi family, to bj 
entered in the name of her son, then a minor, 
an unequivocal deelaration of an intention 
to separate from the rest of the family. 

[P 290 0 1] 

^ (b) Hindu Law — Adoption — Bombay 
School — Husband dying joint — Property not 
vested in widow — Widow cannot adopt. 

A Hindu widow in the Maratha oountry of 
the Piesidenoy of Bombay, who liaa not her 
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husband's estate vested in her and whose 
husband was not separate at the time of hla 
death, la not competent to adopt a aon to her 
husband without his authority or the oonaant 
of her father-in-law of her buaband’a undivi- 
ded coparoenera :G Bom. 498 {F.B), held not- 
ovei ruled by A.I.R- 1922 P C. 216, A I.R. 1926 
Bom. 435 {F.B.h Appr. [P 290 0 1, P 291 C 2] 

M. B Niyogi^nd W. B.Pendharkar 
— for Appellants. 

K V. Deoskar — for Respondents 3 to 6. 

Judgment — This appeal arises from 
a suit for pirtitioQ of the Nim Jagir vil- 
lage of mouza Pardi, Tahsil Kelapur 
The family to which the appellants be- 
long owns a half share in this village, 
and the question I have to decide is whe- 
ther the appellants are entitled to half 
of that share. 

The hrst appellant Tani is the widow 
of Kesho, who, with hia brother Raghu- 
uath and Raghunath’s sons, formed 
a joint family owning the whole 
half share. Kesho died, according to 
the hading of the lower Court, in a state 
of jointness, without issue, but after the 
institution of the suit out of which thi? 
appeal arises, Tani adopted to him the 
second appellant, Wasanta The lower 
Court has held that this adoption is in- 
valid. 

Aa regards the finding that there was 
DO partition between Kesho and the rest 
of the family, I agree with the lower 
Court Tani's pleading is that in 1917, 
her husband Kesho declared to his 
brother Raghunath, hisintontioa to sepa- 
rate, and that the home-farm was then 
divided, the division of the rest of the 
property being postponed. The evidence 
adduced does not support this pleading. 
Tani herself (6 D. W. 1) gives very oon- 
fused evidence, and obviously she has 
no personal knowledge of the facts to 
which she deposes, because on her own 
showing she can only have been nine or 
tea years old at the time of the alleged 
partition, and she had not then been 
married to Kesho. The other oral evi- 
dence is mainly to the effect that Kesho 
had for some years before his death lived 
separately from Raghunath and had sepa- 
rate cultivation. Kesho died in 1918 
and it is clear that his living and culti- 
vating sepiiately from Raghunath did uot 
indicate partition, because it began be- 
fore the partition is alleged to have taken 
place There is some evidence to prove 
that the parbitiou went further than the 
division of the home-farm, but that is 
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not in the pleaidings, ani in any Oise 1 
ugree with the louver Gjurt thdit the evi- 
dence is unreliable 

It was decide i in a oise before the 
Munsif, KeUpur, thit Kesho did sepa- 
rate from the re^t ol the family, but the 
judgmeat m that case, Ex G D 3, does 
not operate as res julicita. P.ia fact 
that Pam's name has been entere 1 in the 
revenue reojrds in place ot Kosne^'s does 
not prove pircition, and I af^ree with the 
jlower Court's view of the sbateioent 
Icnade by Shivappa then a youtri ol 18, 
jin the prooea lings relating to mutatio i 
iof names after Kesho's deith. Greit 
'reliance is, ho vever, placed on c le appli- 
cation, of whioii 6 D 3 19 a copy, mile 
by Kesho’s mother on 9th April 19 lB, 
in which she asL’s to hive a d-aini shire 
of mousfa Pardi and an 8-anaa share of 
mouza Palsi, which helongel entirely to 
the family, entered in the name of her 
son Kesho, wiio was then a minor. This 
application is not an unoqnivocil decLira- 
tion of an intention t) sepirate fron the 
rest of the family. It mil^es no mention 
of the alleged separation in 1917, and 
its object IS clearly to have it recorded 
that Kesho is entitled to a 4-rinna share 
and not to an eqml share with eich of 
his nephews, id iighun ith's sons It does 
nob prove that partition had alreidy 
taken place, nor does it operate to effect 
partition 

The question then arises whether no 
partition having taken jjlace in the 
lamily, Tam had authority to adopt a 
sou to her deceased husband. In Udmji v 
jhamaii{l), it was held by a Pull Bench 
that a IIiiilu widow in the Miratha 
country of the Presidency of Bombay, 
who has not her hnsninl’s estite vested 
in her and whose husband was nob sepa- 
rate at the time of his death, is nob c nn- 
pebenb to adopt a son to her husband 
without his authority or the consent of 
her fatber-in-iaw or her husband's un- 
divide! coparceners. That decision has 
heeu ojnsidered by the Piivy Council in 
Yadao v Namdeo (2J, and there are pas- 
sages in their Liordship’s judgment from 
which it may bo inferred that they have 
overruled Hamji v Gkamau (l), but I 
do not think that they have gone so far 
as that. 

In Yadao v. Namdeo (2) the facts were 

"[T) [LBBlJ G Bom. 4'Ja (F.B.). 

{!) A. 1 li. 1922 P. 0. 216-=4J Cal. 1=18 I.A. 

513=17 N. L. B. 145 vP C.J. 
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as follows: One Pundalik died while 
still joint with his cousin Nimdeo and 
the latter's two sons, Pandurang aqd 
liiinbhau. His senior widow, Mt. 
Cnampi Bai, with Pundalik's authority 
ani Nam lari’s consent adopted the 
lacter’s son, Paniurang. Paniurang 
diel and tberej,fter .Vib. Cnampa Bai ad- 
opted one Yadao and it was the validity 
ot Yadio’s adoption that the Privy Coun- 
cil h id to consider. At the time of the 
aloption of Pandurang a deed of adoption 
was executed by Namdeo, which their 
Ljrdsliips held bo have theetfect of sepa- 
I'iti'ig Pandurang from his natural father 
and brother, Namdeo and Rarnbhau. On 
Paniurang’s death the property which 
hii goie to him as the adopted son of 
Piiidlik vested in Pundlik’s widows, and 
the adoption of Yadao had thus not the 
etfeeb of divesting Namdeo and Rambhau 
of property alreaily vested in them Ne- 
vertheless, the liw as laid djwn m 
Baniji v. (riidmizit (U woul 1 have applied 
bo the facts foun 1 in Yadao v. Namdeo 
(2) as the following passage from the 
judgment of the Privy Oounoil will show: 

"Iq tilij pre«ea:i c is ) Pnudiik had not sepa- 
rated, ho h.i'l died A meniior of a joint Hindu 
family, and th ) eata o wtii:!h was voatad in 
M*;. Cbampa Ba' at the time whon aho ad- 
opted the plaintifE aa a aon to h^r nuaband 
wisnotthe intjrjst whioh Pundiik had in 
the joint farnily property, bat was the estate 
whioh had vested la Faudarang on the aopa- 
ratioa of the ,oint family." 

Tneir Lurdships, however, refused bo 
apply the Uw S3 stated, and thus gave 
their reason-. 

“Th^rj does not appear ho their Lordahipa 
to be any bonnd reason why in the Mihralha 
ooiiribry of the Pruaideiicy of Boinb-iy the 
Hindu Law aa to the power of a Hindu widow 
whr) baa not the authority of her deceased 
huiband to adopt a son to him abou’d depend 
on the question as to whether her husband had 
tiiol as a separated Hindu or as an unsepa- 
rated Hindu, or on the question as to whether 
the pruperty whioh was vested in her when 
Hho made tha ad:)pt]on was or was not vested 
in her as his heir. If it w>s her religious 
duty to adopt to her husband, that duty 
would be sime in either case, although pos- 
sibly tbo right of the adopted son to the pro- 
pETty vested in the widow might bj different. " 

It is this passage and one to similar 
effect, in which their Lordships com- 
mented on a quotation they had made 
from Rakkma Bai v. liadka Bai (3), 
that may be taken to indicate that the 
decision in Ramji v. (Jhamao (l) was 
overruled. Ic has. however, been decided 
^(8)~5^VH. CriBi. 
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by a Baaoh of five Judges of the Bombay 
High Court, with one dissentient, in 
Ijshwar Dadu v. Oajabai (l) that Ramji 
V. Gha nau {l) has not been overruled 
by Yaddo v. Namdeo (2) and I have come 
to the sime conclusion. 

The observation of their Lordships of 
the Privy Council must be read with 
reference to the facts to which they were 
applied. Tnese were essentially ditlerent 
iHjm tne facts in liamji v Gliamau (1) 
and in the present cise, in which the 
person to whom adoption was made had 
aotsepirated in his Iifetimo and his 
widow could not sop irate al ter his death, 
and in which the adoption had the effect 
of introducing a new member into the 
copircomry. 1 do njt read the decision 
in Yadao v Namdeo (2) as meaning that 
such an adoption would ho valid. In that 
oase their Ljrdships based their decision 
on two propisitions Firstly, they say 
that the power of a Hindu widow to ad- 
opt does nob depend on the question whe- 
ther her husband died as a separated 
Hindu or an unseparated Hindu, by 
which they mean, in my opinion, that 
it IS the pDsition at the time of adoption 
thit has to be considered and nob the 
position at the time of the adoptive 
tabher's death, secondly, they say that 
that power to adopt does nob depend on 
the question whether the property which 
was vestoi in her when she made the ad- 
option was or was not vested in her as 
bis heir; and by tbis, I take them to 
mean that it is immaterial whether the 
property cime to her as the immedute 
successor of her husband or in some such 
way as that in which it came to the 
widow in the case with which they were 
dealing. They clearly, however, con- 
templated that the husband's property or 
property in which he had an interest 
must have come to be vested in her 
directly or indirectly. The elTeob of 
their decision is not, [ consider, to over- 
rule Liamji V. Gkamau{l) At the most 
the decision is that the law has been 
too widely stated in that case; it needs 
the ^ualitioition that it is applicable 
only to cases in which the effect of the 
adoption vvould bo to introduce a new 
meinber into a coparcenary. 

My view is, I think, strengthened by 
the quotation mile in the julgment of 

(4) A [. R. 1926 fio n. 435=30 Bom. 4G8. 

(F.B.). 
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their Lordships from from Baghunadha 

V. Brozo Kishoro (6): 

“It m^y be the duGy of a Court of Juatico 
administering the Hindu Law to consider the 
religious duty of adopciiig a son as tho es- 
soutiai foundation of law of adoptlou and 
the eilaot of an adoption upon the devolu- 
tion of property as a mere legal conse- 
quence. Bat it is impoasible not to sea 
that there are grave social objections to mak- 
ing the sacooBBion of property — and it may ba 
in the o^sa of collateral sucoesBioD, as in the 
present instaaoe, tho rights of parties in ac- 
tual poKseSBion — dependent on the oapriuo of 
A woman, subject to all the pernioious influ- 
ences which interested advisers are too apt 
in India to exert over women possossod of, or 
capable of exercising dominion over, property. 
It seems, therefore, to be the duty of the 
Courts to keep the power strictly within the 
limits which the law has assigned to it." 

The com meat of their Lordships oq 
this passage is also instructive. It ends 
with the beuteoce. 

"in tho present caso, owing to tho family 
having separated tho rights of Namdeo and 
his son Pandurang were merely rights oi col- 
laterals m unpartitioQod property." 

That comment iiidicates the distia- 
guishing feature in Yadao v. Namdeo 
namely, the fact that although Fundlik 
died in a state of jointness, the son first 
adopbel to him afterwards separated. It 
is that fact and that fact alone which 
seems to me to have led their Lirdships 
of the Privy Council nob to apply the law 
as laid down in Ra • ji v. Ghamau (I). 
It is nowhere stated in Yadao v. Nam- 
deo (2) that Itamji v. Ghamau (l) was 
an incorrect decision as far as the facts to 
which it applied were concerned. I am 
Bitisfied that it is correct as to such facts 
and that it applies in the present case. 

It follows that tho adoption of defen- 
dant 2 Wasanta is invalid and that he 
is not entitled to a share in the village 
of Pardi which is now bo be partitioned. 

The appeal is dismissed with costs. 

K.N./r.K. Appeal dismissed. 

I 1. A. 151=25 W. R. 

‘231=3 3ar. 5S3 (P.C.). 
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Mohicjudin and Staples, A. J. Cs. 

Amrutrao Viuayakrao Dcshvuikh — 
Defendant — Appellant. 

V. 

Trimbakrao and others — Plaintiffs — 
Eespondeabs 

First Appeal No. 49-B of 1927, Deci- 
ded on 9bh July 1929, against decree of 
Addl. Dist. Judge, Buldana, D/- IGth 
June 1927. 
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(a) Civil P. C., O. 20, R. 12— Partition 
decree silent about mesne profits — Party 
can assert right to them by separate suit. 

Where a decree for partition is silent about 
mesne promts subsequent to the institution of 
the suit, a party is at liberty to asssrt his 
right to such profits by a separate suit . 19 

j9om. 532, Foil , A. I. R. 1927 Mad. ROl, 
A. I. R. 1922 Rom. 119, Dist.. 39 Mad. 1.59, S 
Mad 230 (P. G.), Ref. [P 293 G 2] 

(b) Civil P. C , q. 20. R 12— Coiharei' 
kept out of poBiPision, is entitled to claim 
from his co-tenant interest on mesne profits. 

The relations between lambardar and a co- 
sharer are not analogous to those which exist 
betwocn two co-touauts, one of whom is kept 
out of possession. In a suit brought by the 
latter for mesne profits in respect of hia share 
against his co-tenant, who has excluded him 
from possession be is entitled to claim in- 
terest on mesne profits . l.'j N. L. R. 85, 

[P 294 C IJ 

W. B. Pendharkar and G. K. Dixit — - 
for Appellant. 

M. B, Niyogi — for Respondents. 

Judgment. — This appeal relates to a 
claim for profits for the years 1920-21, 
1921-22, and 1922-23 which the respon- 
dents Triinbak Bao and Daulat Bao had 
filed in the Court of Subordinate Judge, 
First Glass, Buldana, on 3rd December 
1924, against the appellant Amritrao 
It is an admitted fact that the respondents 
had filed a suit for partition in 1917 in 
the Court of third Additional District 
Judge, Buldana, against the appellant, 
and that the partition suit was con- 
tinued in the Akola Court, and ended in 
a compromise between the parties in 
1920. The details of the compromise 
have been stated in para. 3 of the plaint 
and are contained in Ex, P-133 The 
parties accDrding to the terms settled 
between them, referred the question of 
actual partition to arbitrators, who gave 
bheir award in 1923. The respondents 
in this suit cUimed their share of the 
profits for the period during which the 
appellant was in possession, after the 
parties had determined finally the defi- 
nite shares to which they were entitled. 
The profits claimed are from the follow- 
ing four sources ; 

(1) Lands other than home-farm. 

(2) Home-farm lands. 

(3) Mango trees. 

(4) Guava trees. 

The appellant denied the respondents' 
claim, contested the various items for 
which the claim was made and expressed 
his willingness to pay such an amount 
to the respondents as might be decreed 
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by the Court. Para. 14 of the writteD 
statement ran as follows : 

"After taking the acoounts as per scheduls, 
if anything is found due to plaintiffs, it may 
be daoreed." 

The trial Court held that the appel- 
lant bad realized the letting values of 
12 fields in mouza Chondal, of three 
fields in mouza Perikhed, and of seven 
fields in mouza Takli, during the years 
in suit, that the income per year from 
the mango grove in the appellant’s pos- 
session was Bs. 1,000 to Rs. 1,200, that 
similarly the income from the guava was 
Rs. 25 per year, that the appellant had 
incurred an expenditure of Bs. 32 per 
year in maintaining the mango grove» 
that the net profits from the excess home- 
farm land was Bs 42-8-0, that the res- 
pondents were entitled to get interest,, 
that the raspondonts were entitled to 
receive profits for the years in suit, that 
the profits from the fields mentioned in 
Sell A were Bs. 22,606 for the years in 
suit and Bs 42-8-0 for those mentioned 
in Boh. B, that the rental value of the 
fields was six times the revenue and 
passed a decree for Rs. 12,049-12-6. 

Ground 1 in the memorandum of ap- 
peal ran as follows : 

"Tho lower Court should have held that tho 
suit filed for olaiming mesno profita was 
not niaintainabla and was liable to be dis- 
missed. ” 

The learned pleader for the appellant 
contended that the question of profits 
for the years in suit, that is, 1920-21, 
1921-22, and 1922-23, ought to hava 
been raised and agitated in the partition 
suit, and could not bo claimed in a suli- 
sequent suit, as the matter in dispute 
was one, which in tho ordinary course 
was a relevant question in the partition, 
suit. He cited Sri Banga Thatha- 
chariar v. Srinivasa Thathachariar (1) 
at p. 874 of 50 Mad. and Gulabchand 
Chhotiram v. Bamnath Ghhotiiavi (2) 
at pp. 332 and 333 of 46 Bom, in 
support of the point raised by him. It 
is clear from the written statement filed 
by the appellant and his pleadings re- 
corded in the trial Court, that this point 
was not raised by him at all in the 
Court below. The only objection which 
the appellant put forward is contained 
in para. 12 of the written statement^ 
which runs as follows ; 

~(fj A i. R. 1927 Mad. fc01^50 MaT. 86G. ” 

(2) A. I. U. 1922 Bom. 119=4G Bom. 327. 
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"PlaiabillB are olaiming aa per award oE bhe 
Panohea bub as bhe Panohes have given bheir 
awArd on 13bh November 1923, plaintifia are 
«ob onbibled bo claim meane prodba for bhe 
years 1920-21 and 1921-22. This defendant 
therefore denies bhe plainbiQ’a claim in toto." 

No reason was assigned, why the ap- 
pellant was not liable for the claim for 
the year 1922-23, and it was never 
alleged that the suit was nob maintain- 
able. The rulings cited do nob support 
tliQ contention raised In Oulahchand 
Chhotiram v liamnath Ghhotiram (2) 
the plaintitfa brought another suit against 
the defendants to recover from them by 
way of damages rent of certain lands, 
4iQd the amount due in respect of certain 
bonds, both of which were referred to, 
by the trial Judge in the partition suit. 
The plaintiffs had not followed the in- 
structions, contained in the judgment, 
and the real ground for the dismissal of 
the suit was abated by Shah, J., in the 
following words : 

“The praBont suib in reapecb of the rents for 
tho years 1‘J0j to 1910 is nothing but a claim 
for mesne prodta partly prior to the date of 
the partition suit, and partly after the date of 
the suit. It is clear that it was really a point 
arising in the partition suit, and having 
regard to the result! of the appeal to this Court 
there could be no doubt that that claim would 
have been disallowed, oven if it had been 
allowed by the lower Court. It follows that 
tho plaintiffs cannot now maintain a suit in 
respect of the mesne profits which would have 
been disallowed if they bad boon claimed 
then as mesne profits." 

Tho facts of that oaso were quite dif- 
ferent, and the remarks contained on 
pp. 332 and 333 do nob apply to the 
facts of this case. Beliance was placed 
on the following remarks contained in 
Sri Banga Thathachanar v. Srinivasa 
Thathachartar (i) 874 of 50 Mad. : 

“But Bubaequont to bhe dabe of bhe auib, bho 
plainbiS and bhe iiTBii defeudanb were only 
tenanba-ia-oommon or cosharers and therefore 
the first defendant ia abrictly bound bo ac- 
oounl: for all receipta and expenaoS and aa 
observed by the lower Court can bake credit 
only for such expenaea as have been incurred 
ior bho beneflb or neeeaaity of the eatabe, and 
the net income after deduction of such ex- 
penses will have bo bo divided equally bet- 
ween him and the plaintiff." 

The point now urged was not raised in 
that case. After the oompromise of 1920, 
the appellaub and the respondents were 
tenants-in-common and as the appellant 
was in possession, .he had to make over 
to the respondents their share of the pro- 
tits. This was tiled as a suit for parti- 
tion, bub after the oompromise, the arbi- 
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trators were asked to divide certain 
speoitio property and thia they did. The 
suit for partition was tirst tiled in 1917, 
and as held in Soundararajan v Aruna~ 
chalam Ghetty (3), the tiling of a plaint 
claiming partition amounts to an un- 
ambiguous manifestation of intention on 
the part of the plaintiff to separate. The 
severance of ]oinb status took place iu 
1917, if not earlier, and from that year, 
the parties became teoanbs-in-common. 
The respondents, as stated in para. 3 of 
the plaint, gave up specitioially, bheir 
claim on account of profits, from the year 
1910-11 to the date of compromise. The 
claim for the years for which the suit 
was filed in 1924 was not made then and 
could not have been made. The suit 
.after the compromise of 1920, did not 
continue as a partition suit, and the 
arbitrators did not take into considera- 
tion the question of mesne profits, be- 
cause it was nob referred to them There 
is no doubt that the claim as laid is! 
maintainable. Bhtvrav v. Sitaram (4): 
is clear authority on the point and the, 
facts of that case were similar to the; 
facts of this case In that case, it was 
held that where a decree for partition is; 
silent about mesne profits subsequent toj 
to bhe institution of the suit, a party isj 
at liberty to assert his right bo such pro- 
fits by a separate suit. The claim for| 
profits made by a member of a Hindu 
]oint family in a suit for partition, 
though, is not technically one for ' mesne 
profits” as used in bho Civil Procedure 
Code, must be calculated on the same basis. 

The respondents were excluded from 
their share of the property by bhe ap- 
pellant in this case. This is clear from 
the pei'usal of the judgment. Ex P-1, and 
the award, Ex. P-134. Their Lordships 
of bho Privy Council allowed mesne pro- 
fits from date of exclusion of cosharers 
in Appa Rao v. Court of Wards (5) and, 
in our opioiou, the lower Court was 
right in calculating profits on the basis 
which it adopted. Wo therefore 
hold that the suit aa framed was main- 
tainable (The judgment discussed evi- 
dence as to amount of mesne profits and 
concluding that the calculation by the 
lower Court was correct, proceeded.) 

(3) [1916] 39 Mftd. 1 j9==29 M. L. J. 816=33 

I. C. 058=(1916) 1 M. W. N. 31. 

(4) [13)5] 19 Bom. 532. 

(5) [1832] 5 Mad. 236=9 I. A. 125=4 Sar. 

345 (L\C.). 
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Lastly, it was urged that Rs. 1,151-8-6 
ought not to have been nwarded as in- 
terest, rn the amount of the profits cal- 
culated by the C<mrt, and Gopala v. 
Bamkrisknapuri (6) was cited in this 
connexion. It was argued that the ap- 
pellant ought not to have been treatel 
as a trespasser and on the an iloiiv of a 
lambardar in Central Provinces he could 
not be made to pay inLorest. on profits 
realized by him. Batten, A. J. C., had 
made the following ohsf^rvafcion in Gopala 
V. tiamhrishnapun (6; (at p. B7) . 

'‘Ab a mattier of fact there ib no uniform 
practice of the Courm to grant interest irn s- 
pecCiVQ of the circumstance and I myself 
have never allowed intorest in such siiita 
unJess the plaintiff proves special oircum- 
Btanoea entitling him to claim interest." 

The I'tlations between a lambaTdar and, 
a cosharer are not analogous to those 
which exist between twe co-tenants, one 
□f whom is kept out of possession. The 
appellant must pay interest in this cise, 
because he unnecessarily detained 
money in h^s hand, which he ought to 
have handed over imtnoj lately to the 
respondents who were entitled to it. 

The appeal therefore fails and is dis- 
missed with costs. 

K N'./rk Appeal dismissed. 

“ (6) 1 uiy r 1 5 nTX7 kT a 'j =^o iT c. oao."' “ 
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Moiiiuddin, a. j C. 

Patil Shyainlal — Applicant 

V 

Gau) i 'iliankai — Non- Applicant. 

Misu. Judicial Case No. 53 of 1929, 
Decided on lOth August i9k!9, from de- 
cision of Afldl Judge, to let Class Riih- 
Judge, Hoaliangribad, in Civil Suit 
No 10 of 1929 

(b; Court fees Act S. 4 — Scope. 

Fillug of an appeal on insutliGiont ooiirt- 
lee stamp with the kaowlpdge rh it it is in- 
sufficiQDt, with a view to save linjiration, 
aannot be allowed. [P 205 C 1] 

(b) Civil P. C , S. 149 — Appellant not car- 
ing to find out proper court fee payable on 
memorandum of appeal —Discretion under 
S 149 to allow party to make up deficiency 
of court feel, even after expiration of 
period of limitation for filing of appeal can- 
not be exercised. 

Discrotion given to the Cnnrt bv S. IP) to 
Eiliow a party to make up tho deficiency of 
Ciiart'foes'pavablo on a memorandum of ap- 
peal oven alt'^r the expiration of the period of 
limiuation, proaonbjd for filing of the appeal], 


can be exercised in cbbob where the inauffi' 
ciency of the stamp was caused by a bona fide 
mistake or a bona fide misundorstandiug of 
the law as to valuation hut not where tho 
appellant never cared to find out the proper 
courc-fee which be had to pay on the rnemo- 
randum of appeal. [P 295 0 1, 2] 

fc) Court’fces Act, S. 4 — S. 4 is impera- 
tive 

Soo^ion 4 is imperative in its terms and 
makes it impoasible for the Court to entertain 
a memorandum of appeal upon which the 
proper amount of court-feo has not been 
paid. [P 205 G3] 

Fida Ilusf^ain — for Applicaut. 
Judgment.— This is an appeal, which 
was filed in this Court on 19th July 
1929, on a court- fee of Rs 10, against 
the judgment and decree dated 12th 
April 1929, pasted by Mr S D. Phatak^ 
Additional Sub-Jud m, Ist Class, Hos- 

hangribad, ['Luntilf's claim 

against delerj.ianr., I and 2 for 
Rs 46-J9-12 7 with iirofjortionate costs 
and future interos The proper court- 
feo payable in this case is Rs, 260, hnt 
the appeil has been filed on a court-fee 
of Ks. 10 only, and a month's lime is 
asked for, to in ike up the defioienev in 
court fees. Tho appl cation filed with 
the apjieal racnrioiis tho following facts : 

" That a preliminary isauo was framed 
about tbo ad nissibility or otberwise of oral 
evidence and was docid* d against tho appel- 
lant That the appellant ciiino to Nagpur 
with 'htf iLitenlion of filing an appeal againRt 
tha*; order and was told that an appeal could 
be filed on a couit fee of Rs 2 but did not 
file tbo appeal, he was advjGJrl bo wait till 
tho final decision o' tli'^ ^iiit. That after tho 
suit was Rually decided, he sent his man to 
got th" iippeiil filed, but b^ng under the im- 
pruB&ion, that the appeal could bo filed on a 
Court-fee stamp of Hs 2, be did not provide 
hifi iiifiu wi'h the' ncoPi'Biry fiiricls That tho 
man enm^ to know at Nagpur that full court- 
lee will bavo to 1 e paid and as tbo last dato 
for filing tbo appial waq 20bb July 19',£0 and 
as there was not enough time for the man to 
go bark and to anangs and Bond Hr 355, the 
appeal was filed on a stamp of Rh. 10 ” 

Rallying on these facts the appellants 
Want a innnth's birno bo maku good tho 
defuiiency in court, -fee. 

Section 4, Court'foos Act, runs as 
follows : 

No dociiuiniib of any of tbo kinds apeoi- 
fiod 111 Sob. 1 or 2 to this Act annexed, as 
obargcabl I with feesi, Hhall In lil^d, exhibited 
or recordt d in, or shall bn recoivud or fur^ 
niBhed by, any of tibo said High Courts in any 
case coming before such Court in the oxer- 
C 1 BQ of its extraordinary original civil juris- 
diotinn , 

or in the exorcise of its extraordinary ori- 

ininal criminal lurisdiccion , 

or in tho exorcise of its jurisdictiun as ce~ 
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gaids appeals from bho ludgment of two or 
more Judges of the said Court, or of a Divi- 
sion Couri; , 

or m Lhe exorcise of its jurisdicbioa as re- 
g>irds appeals from tho Courts subject to its 
superiumudoDCa , 

O'* 111 the exercise of its jurisdiction as a 
Court of refarenoa or revision , 
uuless 111 re^speot of such document there be 
paid h fee of an ainouiit not less than that 
indicated by eitbar of the said schedules aa 
the proper fee for sucu document. " 

j In this case, the decree was passed on 
12Gh April 1929, and the appellants must 
have come tu know on that date that it 
was lor a sum of Rs 4,019-12 7. Any 
one at Hoshangaliad would have told 
them, tnat they will have to pay full 
oourt-ree on the amount decreed, il they 
wanted to Ole an appeal Apparently 
they made no enquiry and sent a man to 
Nagpur to die the appeal, when onlv rwo 
days were left for the period ol iimiiarion 
to expire Tiio advice which was given 
before was about the court-fee to be paid 
in a miscellaneous appeil or a r«.vi9ion 
applicition, against an uiterlocutory 
order, bub no ad vice was sought or was 
given about thecjurt-leo to be paid, on 
a memorandum of appeal against the 
decree which might be eventually passed 
in the case It is not alleged that the 
appellants made any enquiry about tho 
amount of court-fee which it would bo 
necessary for them to pay on tiieir memi- 
randuru of appeal. They applied tor 
copies of judgment and dociee on 3rd 
July 1929 aud got those copies on 12th 
July 1929. Tney could have gob the 
requisite inforiiiatiun at Hushangahad, 
about the CLUit-fee payable on the 
memorandum of appeal, after they had 
obtained tho copies of judgment and 
decree. Tlie apjiellants never c<ired bo 
find out after the dccieo w^s pa sed, as 
to what court fees would he required for 
filing an appeal against the decree passed 
against them The i ea&mis stal ed in tho 
application are nob bulficionf to extend 
time and therefore I leluse to do so 

This IS a ctse in which an appeal was 
filed, on insiilfioient court-*ee stamp, 
with the knowledge that it is insuflicieub, 
with a view to save limibatinn This 
cannot be permitted. Section 4, Court- 
fees Act, expressly proviiles that no docu- 
ment shall he filed, unless in rrspt eb of 
BUch document there be paid a fee of an 
amount indicated in the schedules as a 
proper fee. [n this oipe the proper fee 
baa nob been paid Section 149, Civil 
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P C. gives a discretion to the Court to 
allow a party to make up the deficiency 
of court-fees payable on a memorandum 
of appeal, even after the expiration of the 
period of limitation prescribed for filing 
of the appeal. This discrotion can be 
exercised in suitable cases, where the 
iosulficiency of the stdmp was caused by 
a bona tide mist.’ke or a bona fide mifi- 
underbtanding of the law as to valuation 
bu5 nob in a cise of this nature, where 
the appellants never cared bo find out the 
prjper court-fee which they had to pay 
on their momorandurn of appeal. Sec- 
tion 4. Court fees Act, is imperative in 
its terms and makes it impossible for the 
Court to entertain a memoraudnm of 
•appeal upon which the proper amount of 
oourt-'eo h.LS not been paid. The amount 
ol ourb fee payable was not open to 
doubt, and therefoie the appellants can- 
not be allowed to pay the balance of the 
court fee witbin a month from 19th July 
1^^29 The appeal is insnificienr.ly stam- 
ped and therefore I refuse to accept it. 

P.N./u,K. Appeal dismissed 
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Findlay, J. C. 

Naraya^ Sinyh — ’Accuse! — 

Appellant. 

V. 

Emperor — Opposite Party, 

CrimiDal Appeal No 189 of 1928, De- 
cided on 2 jHi September 1928, from deci- 
sion of Addl Sosa Judge, Nagpur, D/- 
14th liiin^ 192fl. 

(a/ Criminal P. C , Ss 238 and 537 — Trial 
by jury — Accused charged with major 
otfence — Jury reluming verdict of guilty in 
respect of minor off-nce — Verdict of jury is 
right and is covered by S 537 (a) 

All accused was couvioS’d by a jury of an 
olTcuce uii ier S. 1. P. 0., and tlie verdict 
of tbu jury was iioc^^pted by tho SosBioaa 
Judge, lb was oonbtmd^id bhsi; the Judge ueod 
the jury as ahdosHors in accepting the verdict 
for an utfonoc with which th accused was 
not specifically charged aud that ' tbereforo 
the High Court could go into the facts ns if 
iho vordict niiioiiutod to an opiuiou of thu 
asNOHsors : 

Hi'l I that the oflGcb of S. 23S, Criminal 
P C, was Co invest a jury trving an oflence 
uuder S. 307, 1. P C , with authority to find 
that the facts proved only constitute a minor 
offoiico and to return a vordict of guilty of 
such oITlmu'o It pauuot bo disputed that, in 
view of th • charge iindi’r S 307, I. P. 0 , the 
fact that no charge nudor 325 was framed 
IB not even a defect or irregularity aud, as 
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such, curable under 3. 537 (a), Criminal P. C., 
for the Bimplo reason that, under S. 238 (1), 
Criminal P. C., the aoouaed was liable, with- 
out separate charge, to be convicted inoident- 
ally of the minor offence under 3. 325, I. P. G. 
The High Court could not interfere and go 
into the question of facts on which the jury 
delivered the verdict the> did . 26 Mad. 243, 
Ayyangar, J., Foil. [P 296 C 2] 

(b) Criminal P. C., S. 298 — Duly of Judge, 
while charging Jury. 

It is not the duty of the Judge to discuss in 
detail each and every item of the evidence and 
any such discussion of the evidence by the 
Judge in the charge leads to a great risk of 
the Judge pressing his own view of the facts 
too positively. [P 297 G 2] 

B. R. Mandlekai — for Appellant 

G. P. Diok—ioi the Crown. 

Judgmenl. — The appellant Narayan 
Singh and his co-aocused Eaghunath 
(Criminal Appeal 191 of 1928J, who has 
also appealed to this Court, have been 
convicted by the Additional Sessions 
Judge at a jury trial of offences under 
Ss 117 and 325 read with S. 145, I. P. C., 
in the case of Narayan Singh, and as 
regards Eaghunath of an offence under 
S 147, I. P. C., simpliciter. The appel- 
lant Narayan Singh has been sentenced 
to two years' rigorous imprisonment, and 
the appellant Eaghunath to six months’ 
rigorous imprisonment In the case of 
Narayan Singh, sentence was imposed on 
him only under S. 325 read with S 149, 
1. P. C. 

The main aspects of the case are sufTi- 
ciently clear, not only from the charge of 
the Additional Sessions Judge to the 
jury but also from hia order of reference 
in the case of another accused Tukaram 
to this Court The result of that order 
of reference was that Tukaram, who had 
been acquitted by the verdict of the 
jury, has been convicted by another Judge 
of this Court of offences punishable under 
Ss. 147 and 325 read with S. 149, 1. P. C. 
Both the order of reference and the judg- 
ment of Mohiuddin, A J. C., dated 11th 
September 1928, give an admirable sum- 
mary of the facts of the case and it is 
unnecessary, therefore, to repeat them 
in any detail in the present judgment. 
It will suffice to say that in all 28 ac- 
cused were tried in the Sessions Court 
for offences under Ss. 147 and 307, 1. P. C 
The jury unanimously couvicted 16 of 
the accused including the appellants. As 
regards 11 accused, whom tho jury 
acquitted, the Additional Sessions Judge 
accepted the verdict and onlv disagreed 
with the verdict of the jury so far as the 


accused Tukaram was oonoerned. The 
result of the disagreement of the Addi- 
tional Sessions Judge with the jury-'s 
verdict in the case of Tukaram has 
already been stated above. 

The first question, which I have to 
consider in the case of each of the appel- 
lants (who have been represented by 
separate pleaders) is whether there is 
any ground on which I can interfere with 
the verdict of the jury as regards these 
two appellants in view of the law as laid 
down in Ss. 418 and 423, sub-S. (2), Cri- 
minal P. C. 

I take up first tho case of Narayan 
Singh This appellant was charged with 
offences under Ss. 147 and 325 read with 
S. 149, I. P C. The jury, however, as 
already stated, convicted the appellant of 
an offence under S. 147, and further held 
that he had bEen specifically guilty of 
an offence under S. 325, and the learned 
Additional Sessions Judge accepted this 
verdict and convicted the appellant ac- 
cordingly On the strength of certain 
remarks made by Benson, J., in Patti-\ 
kadan U minaru Y Emperor (1) it hasj 
been urged before mo that, in accepting 
the verdict of the jury for the offence 
under S. 325, with which the appellant 
was not specifically charged, the learned 
Additional Sessions Judge in reality 
used the jury as assessors and that, 
therefore, this Court is competent to go 
into the facts of the case precisely as if 
tho verdict of the jury amounted merely 
to an opinion as from assessors. 

For my own part, with all respect, I 
prefer the view taken by Ayyangar, J., 
in the same case. The latter learned 
Justice was of opinion that the effect of 
S. 238, Criminal P. C., was to invest a 
jury trying an offence under S. 307, 
1. P. C., with authority to find that the 
facts proved only constitute a minor 
offence and to return a verdict of guilty 
of such offence. It cannot be disputed 
that, in view of the charge under S. 307, 
I. P. C , the fact that no charge under 
S. 325 was framed is not even a defect or 
irregularity and, as such, curable under 
S. 537 (a). Criminal P C., for the simple 
reason that, under S. 238 (l), Criminal 
F C., the appellant was liable, without 
any separate charge, to be oonvioted in- 
cidentally of the minor offence under 
S 325, r. P C. When S. 418, Criminal 
P 0 ^moreover is read with S. 5 3 7 (a) 

(1) [1903] 26 Mad. 243. 
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^dem, the position seems to me perfectly 
plain and it would be a mere reduobio 
ad absurdum to suggest that, because the 
jury has convicted the appellant of the 
minor otfence under S. 325, this Court is 
oompetent to go into the facts, although 
it could not have done so had the con- 
viction been for the more serious offence 
which was charged. I am therefore of 
opinion that, so far as this objection 
gdes, the view taken by Ayyangar, J., 
in the Madras case quoted above is un- 
doubtedly the correct one and, so far as 
this objection is concerned, there is obvi- 
ously no ground on which I could inter- 
fere and go into the question of facts on 
which the jury delivered the verdict 
they did. 

The next point, which has been urged 
on behalf of the appellant Narayan Singh, 
13 that the opinion of the jury was wrong 
and perverse. It is diOicult to under- 
stand how, in the present case, such a 
contention can be seriously urged. Ap- 
parently the position of the pleader for 
the appellant in this connexion is that, 
because, as held by a fellow Judge of this 
Court, the jury went wrong in the case 
of a single accused one out of 12 viz., 
Tukaram, a presumption should also be 
drawn that the jury had erred in the 
opposite direction in not acquitting the 
present appellant and the other accused 
against whom they returned a verdict of 
guilty. Such an argument hardly re- 
quires serious consideration, and the best 
proof of its utter want of substance is 
the fact that Mohiuddin, A. J. 6 , found 
it to be his duty to convict even the ac- 
Gused Tukaram. 

It has again been urged, in what is 
obviously a somewhat unsubstantial 
attempt, to induce this Court to go into 
the questions of fact involved in the case 
on insufi&oient grounds, that the charge 
to the jury was not a proper and com- 
plete one, anyhow as regards the appel- 
j^ant Narayan Singh. For my own part, 
I desire to say in the first instance that, 
in this diffioult, complicated and keenly 
contested oriminal proceeding, the fair, 
— lucid charge framed by the 
Additional Sessions Judge seems to me a 
model of what should be expected of a 
Judge in this connexion. I have been 
referred to the fact that, in para, 18 of 
the charge, the Judge only referred to cer- 
tain alibi evidence produced by Narayan 
Singh and it has been suggested that 


only some two prosecution witnesses 
identified him out of the many others 
who had received injuries. This and 
other matters of fact arising out of the 
evidence were referred to by the appel- 
lant's pleader, but what 1 have, first of 
all, to determine before I go into such 
points of detail, is whether there is any 
prima facie reason on which I can hold 
that the charge was a wrong or illegal 
one in any respect. The present appel- 
lant is one of the three Rangdas who 
took a leading part in the riot, and the 
evidence, which had to be considered by 
the jury in the appellant’s case, was re- 
ferred to not only in para. 18 of the 
charge but in para. 10 and para. 13 as 
well, while the learned Additional Ses- 
sions Judge, in para. 13, put forward the 
possible plea of self-defence which might 
be offered on behalf of the appellants, and 
again, in para. 22, the question of the 
acceptance or otherwise oi the alibis was 
very fairly and fully put before the jury. 

Much of the argument, in fact, which 
has been adduced before mo in connexion 
with the said charge, suggests that there 
has been some misunderstanding on the 
part of both the pleaders ooncerned as to 
the exact function of a Judge in charging 
a jury. It is not the duty of the Judge^ 
to discuss in detail each and every item| 
of the evidence and any such discussion, 
of the evidence by the Judge in the^ 
charge leads to a great risk of the Judge 
pressing his own view of the facts too| 
positively The provisions m Ss. 298' 
and 299, Criminal P. C., are sufficiently 
clear in this connexion and, after care- 
fully considering the case of the present 
appellants, I can find no ground whatever 
which would justify me ia going into the 
facts of the case with a view to interfer- 
ing with the verdict of the jury, a verdict 
in support of which there is overwhelm- 
ing evidence on record. 

Turning to the ease of the appellant 
Baghunath, much what I have already 
said applies in his case also. It has, 
however, been suggested on behalf of the 
present appellant, Baghunath, that there 
was misdirection or at any rate want of 
suGhoient direction in the charge to the 
jury as regards this appellant I have 
been referred to the fact that Bagho (P. 
W. l), pp. 53 and 51 of the record, does 
not mention Baghunath at all, while 
Lalianu (P W. 13), p 141 of the record, 
says that Baghunath did nothing ; he 
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was merely present at the marpit and 
had no weapons in his hands. Again, 
Joseph (P. W. 23), p. 192 (reverse of the 
record) menfcions that, amongst Tulca- 
ram’s party, there were people like the 
present appellant who had neither stick 
nor gun with them . vide 'also the evi- 
dence of Kararachand (P. W. 28), p. 229 
(reverse o\ the record), who says that ex- 
cept Nathu, no one ruenbioned Raghu- 
nath’s name. This and other points of 
detail in the evidence have been pub for- 
ward before ine in support of the allega- 
tion that the Additional Sessions Judge 
failed to put the case of this appellant 
fairly and squarely before the ]ury. 

I am of opinion, however, that when 
para. 22 of the chirge is raid with para. 
10 thereof, in particular, as well as with 
much of the context, the learned Addi- 
tional Sessions Judge obviously put the 
law applicable to the offence of rioting 
most fairly and squarely before the jury. 
Ragho (P. W. l) did, as a matter of fact, 
state that Raghuaath was present and 
was obviously an abettor of tbe rioters 
and making common cause with them, 
and the evidence of Lahanu (P. W i3i 
and Joseph (P. VV. 23) clearly shows that 
this appellant was present amongst the 
rioters The evidence on record indeed 
^oos to suggest that the present appel- 
lant was one of the ring-leaders who re- 
mained at the back directing the assault. 
It was open to the jury to have taken a 
view favourable to the appellant, hut 
there were obviously very good grounds 
why they did nob do so, and I am wholly 
unable to see that there is any legal 
ground on which I could hold that the 
extremely able and fair charge to the 
jury in anj way prejudiced the case of 
this appellant. I am unable, therefore, 
to interfere with the conviction of either 
of the appellants. 

As regards the sentences, it has been 
urged before me that, in any event, both 
the appellants arc entitled to some de- 
gree of leniency, and an allusion has been 
made to the fact that the main ring- 
leader, Tulcaram, has only been sentenced 
to BIX months' rigorous imprisonment 
and a 6n0 of Rs 2, GOO. In the case of an 
extremely hold concerted and deliberate 
riot of the kind I am concerned with, in 
which fire-arms were used to the d mger 
of life, and serious injuries were inflicted 
on various members of the other party, I 
am wholly unable to see any reason for 


reducing the sentence which has been 
imposed on either of the appellants. The 
sentence of six months' rigorous impFi- 
sonment on Raghunath is, in reality, a 
peculiarly lenient one, while as regards 
Narayan Singh it is plain that he was 
the first person to use force and took up 
a prominent and leading part throughout 
in the riot. I am not concerned with the 
quantum of punishment imposed upon 
Tukaram by my learned brother ; I have 
only to consider what is, in my opinion, 
a suitable penalty for the offences com- 
mitted by the two appellants. A more 
grave case of disturbance of tho public 
peace it is diffiouU to conceive of, and I 
am v^hnlly unablo bo see any ground for 
mitigation of the sentences in the way of 
reduction thereof 

Both appeals are accordingly dis- 
missed. 

K.N /r.K. Appeal (h&missed. 
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Kfnkhede, A. J. C. 

Gnurishafikar and others — Defendanta 
— Appellants. 

V 

[hrahim Ah — Plaintiff — Respondent. 

Second Appewl No. 178 of 1926. De- 
cided on 29Lh November I92rt, from a 
decree of Dist. Judge, Jubbulpore, D/- 
lOrh December 1925, in Civil Appeal 
No. 33 nf 1925 

fa) CiaiJ P. C., O. 21. R. 95— Withholding 
of pomeBiion after symbolical delivery of 
possession gives rise to fresh cause of action 
for poBsesiion — Adverse possession. 

The pus.ieBsiOD uf tbe judgiuenb-dobtor after 
symbolical delivery oI property iu execution 
of a final docreo for forecluBure can only be 
regarded as a fresh act of tT 0 Bp.»BB giving riflo 
to a new ciiipo of action. So it tbe judgment- 
debtor reitjaiiJB m poHHfBSion nftor Buoh deli- 
very, fcliH Ci*U(»o ol action arises when formal 
poascRbion m taken . 10 N, h R fiO , 23 All. 

442 and IG Bum. 343, Rel. im [P 301 C 1] 

(b) Limitation Act, Art. 136 — Under Art. 
136 private purchaser has 12 years' limita- 
tion to sue lor possession of immovable pro- 
perty sold by his vendor when out of posses- 
sion at dale of sale — Limitation starts 
from Hate when vendor is first entitled to 
possession. 

Under Art. 133 a pardon in his capacity of a 
private purohasor haH 12 years’ limitation to 
Huo for puBKQSBion of immovable propei ty sold 
to him by his vendor when out ol pobbosbioa 
at the date of sale, tho starting point ol limi- 
tation being the date when the vendor was 
Brat entitled to poBBesaion ; and the mere 
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oiroumBtanca that the purohaaer takea five 
ycara to complete hia title aguinat hia vendor 
onoDot give him a fresh starting point of 
limitation aa ha can only aue m the right of 
hiB vendor ; ^N. L R. 32, Rel, on [P 301 G 1] 
(c) PoaBeaaion — Advene posieBaion — Legal 
character of peraon’a posseBsion of property 
of another ia to be determined by hia animus 
—A in poBseasion of property of Contract 
by K of Bale of property to — SubBequenlly 
K Belling it to N — A takes poBsesBion ip his 
q.wn right ahd not under any express trust 
for benefit of M merely because N baa notice 
of fiis prior contract of purchaBe. 

When a person baa possenaion of another 
man's property, the legal character in which 
he holds it is to be detormiuod by his 
animus. [P 3Q2 G l] 

A was in possossion of property boloitging 
to K, K made a contract ol sale of tbn pro- 
perty to M. Subsequently A sold the property 
to A. 

Held . tbjit N had taken poaROssioii of the 
])ropjrly in his own nglit under sale deed and 
that he could uut be legarded as Laving taken 
poBBPSsion under any oxprois trust lor the 
benefit of M merely bcc,iusG N had notice of 
his piior coatr,icu ot purchj.ae. [P 302 G IJ 
fdj Limitation Act, S. 10 — Expression 
" trust for any specific purpose " means 
express trust, 

Tile expression “ trust for any specific pur- 
pose " 13 merely a more expanded mode uf 
expressing the same idea asi thst convoyed by 
the term “express trust of the Kugliah Liw,” 
both the terms being synonymous in meaning 
and thus the acctiuu excludes from its t>pera- 
tioo such tri^sts as the law would imply 
merely lioin the oxis^eiico of particular facta 
or fiduciary relation a 31 Bovi. 222 ; 4 Cal. 
45D ; A. I n. 1923 Mad. 007 , A. I H 1925 
Haiiif. 2H9 and A. I. Jl. 19z7 Lah. 773, Rel on. 

[P 302 C 2] 

(e) Trusts Act, S. 91— Person buyin^ with 
notice of previous contract for sale — S. 91 
applies. 

Where a bona fide contract is made for the 
sale of the property and another person after- 
wards buys the property with notice of the 
contract, the title of the party claiming under 
the contract prevails agaiusb the aubsequont 
purchaser, although his purchase may have 
been registered and although he has obtained 
possession, and the caso of such subsequent 
piircbarer falls under S. 91 . 27 Cnl 468, 
Rcl on. [P 303 C 1] 

(fl Specific Relief Act, S. 27 (b)— Proper 
decree is to ask subsequent purchaser to 
execute conveyance to person previously 
contracting to purchase. ^ 

The proper decree in a suit for sprcifio per- 
foriiiaiioo of a contract to soli land when the 
same has been sold to a third party aiibse- 
quent to the contract with plaintiff ia to 
direct the aubsequent purchaser to o~xccuto a 
ooiiveyaiice no the pluntiff ; 22 M. L. J. 124 ; 
A. I. R. 1925 Bum 181, Rfl on. [P 303 G 2] 
(g) Limitation Act, Art. 11.1— Suit to spe- 
cific performance barred — He cannot sub- 
■equently recover possession. 

Vendee whoso auic for apeoifio performance 
ia barred by Art, lid, cannot recover poaaoa- 


aion of the property aold becauae a anit for 
poBseaaion, i e., to enforce hia right under the 
contracs with reference to property is esaen- 
tially one for epacifio performance of a con- 
tract to which Art, 113 f^ppliea : A. 1. R. 1922 
P. C 345, Foil, [P 304 C 1] 

W. H. Puramk and N. G. Bose — for 
Appellants. 

J, Sen and Fida Husain — for Respon- 
dent. 

Judgment. — One Kanhaiyalal boa of 
Ramprasaii of Gadarwada obtained a 
preliminary decree for foreclubure on lOtb 
September 1910, against GaunshaLikar in 
Suit No fcf) of 1908 brought on foot of a 
iDortga^'e. The said c^efendant failed to 
redeem the mortgaged property, namely, 
holds of absolute occupancy tenure bear- 
ing Nos. 415 and 416, area 16.29, rent 
Rs 10 and 3 houses including a plot 
situate in Gadarvvada, and the prelimi- 
nary decree was consequently made final 
OD 6th December 1911 (Ex. P-IO). The 
decree was later on executed and posses- 
sion of the helds foreclosed was taken on 
li^th April 1912, and that of the house 
property in June and December 1912, as 
per receipts Exs. P-7, P. 8 and P. 9. The 
actual possession, however, lemained 
with the judgment-debtor, and Kanhaiya- 
lal ri)oker1 upon him as being wrongfully 
in pos&i'ssion, ns recited in the receipt 
dated 27th November 19 l6 (Ex. P-l), 
which he executed in favour of the pre- 
sent plaintiff. This receipt evidenced a 
contract for a sale of the self-same pro- 
perty to plaintiff, for a consideration of 
Rs 1,001 bv K.inhaiyalal, who was being 
wrongfully kept out of possession by the 
person wliom he had forecloeed. Kan- 
liaiv>il«l had received Rs. 51 from the 
plaintiff by way of earnest money, and, 
it was agreed that the balance of Rs. 950 
wag to be piid at the time of the regis- 
tration of sale- deed By the terms of 
Ex. P-1 and its counter-part Ex. D-8, 
the vendee was authorized to secure pos- 
gession of the Beldg and the houses pri- 
vately, or, by suit as he thought fit. 

Plaintiff called upon Kanhaiynlal to 
perform liis part of the oontract of sale 
by executing a sale-deed in his favour, 
but for some reason or the other, bho 
document of sale wag not secured, and, 
consequen tl V, the sale in his fivnnr wag 
nob completed. Exhibits D-7. 9 and 10 
are the notices which pas-^ed between tho 
vendor and the vendee in connexion with 
the broach of contract of sale. These 
are dated 16th December 1916, I4th 
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Deoember 1916, and 22ad December that tbe plaintiff being admittedly 


1916, respectively. It appears that the 
matter remained in suspense after that 
for some time. In ,tbe meantime of 22nd 
January 1917, Kanbaiyalal executed a 
conveyance (Ex. D-l) of the property in 
favour of Gaurishankar and the two 
minor sons of Laxminarayan Dube his 
nephew. As one of the purchasers was a 
judgment-debtor and already held actual 
possession, there was no formal delivery 
of possession to the vendees. The pos- 
session which the judgment-debtor held 
in spite of its symbolical delivery by 
Court to the decree-holder in x\pril, June, 
and December 1912, thus became lawful 
possession of the vendees entitled to hold 
it, in their own right, with effect from 
22nd January 1917, subject to such 
rights, as there may be in favour of 
plaintiff by virtue of his contract of 
purchase dated 27th November 1916, 
(Ex. P-1). 

On 27th November 1919, the plaintiff 
instituted Suit No. 66B of 1919, for spe- 
oiffc performance of the contract of sale 
dated 27th November 1916, against Kan- 
haiyalal hia vendor. Exhibit D-6 is the 
plaint in that suit. Exhibit) D-5 is the 
judgment dated 23rd August 1920, and 
Ex. P-13 is the decree passed in that case. 
In pursuance of this decree, a sale-deed 
was executed by Kanhaiylal, on 12th 
February 1921, (Ex P-2), and the same 
was registered on 21sb February 1921. 
The consideration of Rs. 950 which had 
to be paid before the Sub-Registrar was 
deposited in the civil Court on 18th Nov- 
ember 1920, as per receipt Ex. P-3 and 
the same is said to have never been 
withdrawn by Kanbaiyalal as ho had 
Already received the full consideration of 
Ex. D-l from the appellants in 1917. 

As the property covered by the sale- 
deed Ex P-2 was in the possession of 
the present appellants, the plaintiff- 
respondent, on 23rd November 1922, in- 
stituted the present suit against them, 
for recovery of possession thereof with 
mesne profits. The first Court decreed 
the claim and the lower appellate Court 
confirmed that decree. Hence this second 
Appeal. 

It has been concurrently hold by both 
the Courts below that the appellants' 
pnrobase, dated 22ad January 1917, *(Ex 
D-l), was with full notice of the plain- 
tiff's contract of sale dated 27th Novem- 
ber 19L6. The aDnellanta’ contention 


aware, at the date of his Suit No. 66 of 
1919, of his vendor Kanbaiyalal having 
sold the property to the appellants 
already, and of their having been in 
adverse or wrongful possession of the 
same from before the date of his con- 
tract as recited in Ex. P. 1, was bound 
to implead them also in that suit, as 
subsequent purchasers with notice of the 
oontraot and to obtain a decree for 
specific performance and possession as 
against them, and that he having omitted 
to sue for that relief then, is precluded 
from bringing the present suit for posses- 
sion under 0 2, R 2, Civil P. C., was 
overruled It was held that, it was not 
necessary to ask for possession or to join 
the appellants in the former suit, and 
that the present suit was tenable. It 
was further held that the suit for pos- 
session of the absolute occupancy fields 
was in time, as the right to possession 
came into existence when the sale-deed 
was executed on 12bh February 1921. 

The appellants contest every one of 
these findings in second appeal But so 
far as the finding on the question of 
notice to them of the plaintiff’s contract 
of sale is ejnoevnod, I think, it is not 
permissible to them to go behind it in 
second appeal. The only other points, 
which as questions of law can be gono 
into, are the following : 

1. Whether the present suit for pos- 
session of the property comprising abso- 
lute occupaucy fields aud house property 
is barred by time as regards any portion? 

2 Whether the present suit, for mere 
possession and mesne profits without a 
prayer for the relief of specific perform- 
ance, is maintainable, in view of the 
admitted failure of plaintiff, to join the 
present appellamts as co-defendants, and 
to obtain a decree for specific perform- 
ance and possession, even as against them, 
in the former suit ? • 

In spite of the delivery of symbolical 
possession of the property through Court 
to Kanbaiyalal in 1912, the judgment- 
debtor Gaurishankar had boon wrong- 
fully keeping him out of actual posses- 
sion and enjoyment of the same, for over 
four years at the date of the purchase as 
per Ex. D-l, dated 22nd January 1927. 
Tbe possession of Gaurishankar was, 
admittedly, wrongful, as recited in Ex 
F-1 dated 27th November 1916. That 
such withholdinEi of DoaseBsioa Gives risa 
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to a fresh cause of action for a suit for 
possession is clear from Dhaiisingh v. 
Oanpat (l), where it is laid down that 

" lihe poBBOBsion of the judgment-debtor after 
such (symbolical) delivery can only bo regar- 
ded as a fresh act of treapass giving rise to a 
new cause of action. '* 

Kanhaiyalal’s cause of action had 
thus accrued, and limitation had begun 
to run against him from 12fch April, 7fch 
Jujie and 6th December 1912, when 
formal possession wo.s taken, as per 
receipts, Exs. P-7, P"8 and P-9, under 
Art 142, Lim. Act : cf. Partap Chand v 
Saiyida Bihi (2) and Ka^hinfith Sitaram 
V. Shridhai' Mahadco (3) The starting 
point of limitation was the date of deli- 
very of symbolical possession of the pro- 
perty comprised in the final decree for 
foreclosure as stated above. This period 
of limitation was to expire, so far as the 
fields were concerned, on 12fch April 1924, 
ivid as to the house property, on 7th 
June and 6th December 1924. While ha 
was thus wrongfully kept out of posses- 
sion, hut when his own right to sue was 
in time, he assigned by a private sale 
the benefit of the decree to plaintifi by 
an agreement dated 27th November 1916, 
and in pursuance of that agreement exe- 
cuted the sale-deed (Ex. P-2) in his 
favour on 12th February 1921 Under 
Art. 136, Sch. 1, Lim. Act of 1908, the 
plaintiff in his capacity of a private pur- 
chaser had 12 years' limitation to suo 
for possession of immovable 'property sold 
to him by his vendor when out of posses- 
sion' at the date of sale, the starting 
point of limitation being the date when 
the vendor was first entitled to posses- 
sion . cf. Ganpat Rao Bhonsle v Oanpat 
Rao Gopal Rao Ghatatey (4). 

I am not, therefore, prepared to hold 
that the mere circumstance that the 
plaintiff took five years to complete 
his title as against Kanhaiyalal could 
give him a fresh starting point of 
limitation, as he' could sue only in 
the right of his vendor under Art. 
136. So, irrespective of the question that 
the suit for possession was not brought 
by Kanhaiyalal, bub by plaintiff, as his 
assignee, the starting point of limitation 
remained a constant factor, namely, the 
dates of the symbolical deliveries as 
p er receip ts for possession (Exs. P-7, 

(1) [1914] 10 N. H7^=24 T. C. 850. 

(3) [1901] 23 All. 442=(l90l) A. W. N. 137. 

(3) [1892] 16 Born. 349. 

(4; [1906] 2 N. L. R, 32. 
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P-8 and P-9) The present suit for 
possession was, so far as the house pro> 
perty was concerned, surely within time, 
as, on 23rd November 1922, the limita- 
tion of 12 years had not run out. No 
question of limitation, therefore, arisee 
so far as the house property is concerned 
for tho purposes of this second appeal 
unless it may under Art. 113, which I 
will consider later on 

But it is contended by the appellants 
that as regards tho absolute occupancy 
fields the position is quite different. The 
present claim for possession in regard to 
them was barred by limitation on 23rd 
November 1922, as it ought to have been 
instituted at the latest on 1st May 1921, 
in view of tho provisions of S. 104 (2), 
C. P. Tenancy Act, read in conjunction 
with the special limitation prescribed by 
Art. 1, Sch-, 2 of the said Act. In answer 
to this contention tho plaintiff’s learned 
pleader urged that as the appellants’ 
purchase, dated 22nd January 1917, was 
with notice of his client’s prior contract 
of sale dated 27th November 1916, no 
plea of limitation can be available to 
them, in view of S. 10, Lim, Act, and 
that, however wrongful the previous pos- 
session Ol Gaurishankar may have been, 
it became converted into possession 
derived from Kanhaiyalal, the lawful 
owner thereof, on the date of tho sale,, 
dated 22arl January 1917, and waa 
stamped with the character of possession 
lawfully taken from plaintiff’s vendor 
and as such the same was held by the 
appellants as trustees for him, or, at any 
rate, subject to such equities as may 
have been created in his favour by reason 
of tho purchase being with notice of hia 
prior contract. 

The question as put by the learned’ 
ploader for the respondent turns upon 
the constructions and applicability of 
S. 10, Lim Act, to the facts of this case. 
In this connexion tho period of posses- 
sion between April 1912 and the date of 
the suit may he divided into parts : 

(1) The period from April 1912 to 
27th November 1916, (Ex. P-l) , 

(2) the period from 27th November 
1916, to 22Qd January 1917, (Ex. D-1) ; 

(3) the period from 22nd January 1917, 
to 27th November 1919, the date of Suit 
No. 68 of 1919; 

(4) the period from 27th November 
1919 to 12th February 1921 (Ex. P-2), 
and 
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(5) tbe period from I2bh February 
192 L to 23rd November 1922 

I will Qow deal with these periods. 

As regards the first period there oaa be 
no doubt as to the wrongful or adverse 
nature of Gaurishankar's possession. 
Kauhaiyalal has frankly admitted it to 
be BO iu Ex. P-l and the whole tenor of 
the document clearly shows that he did 
not want to undertake to procure delivery 
of possession to plaintid but distinctly 
directed the latter to secure it as best as 
he could privately or by suit if necessary. 
As to the second period, there is nothing 
to show that the adverse characttr of 
possession was expressly ch inged The 
question, however still remains for oon- 
Bidoration whether by reason of Gau- 
rishankar and his minir g’-andnephews 
taking the sale deed (Ex. D-I) on 22ad 
January 19L7, from Kanhaiyalal with 
notice of plaintiff’s contract (Ex. P-l) 
they naust be deemed bo have converted 
their own adverse possession into a sorb 
of possession held by them, as it were, 
in oonjunebion with llanhaiyalal i e , as 
a bruEtee of plaintiff for working out the 
latter's right under his prior contract of 
sale? Whan a parson has possession of 
another man’s property, the legal cha- 
racter in which he holds it is determined 
by his animus. In parch ising the pro- 
perty from Kanhaiyal by payment of 
consideration they could not he con- 
sidered to have expressly contracted to 
change the character of their possession 
At any rate Gaurishankar could not bo 
said to have consented to hold possession 
for or on behalf of plaintiff As, on the 
contrary, he and che minors got Kinhaiya- 
lal to covenant that they shall thereafter 
hold the property in their own right, 
they have shown their animus with sutii- 
oient definiteness Under the terms of 
their sale deed (Ex D-Othey cannot, 
therefore, be considered to have taken 
possession in any capacity other than 
that of legal owners, much less 
could they he regarded as having taken 
possession under any express trust for 
the benefit of plaintiff merely because 
they had no ice of his prior contract of 
parebase as per (Ex. P-l.) Let us next 
see whether law or equity superimposes 
a constructive trust. 

In order to create a trust with refer- 
ence to immovable property the Indian 
Trusts Act (2 of 1882), which is applic- 
able to this case, requires a registered 


instrument signed by the author of the 
trust or the trustee and there must be 
a clear indication of an intention to crea^te 
a trust. There is nothing in the wording 
of Ex. D-1 to show that either Kanhaiya- 
lal the vendor or the appellants vendees 
intended to create any trust. 8 10, Lim. 
Act, lays down that no suit against a 
person in whom property has become 
vested iu trust for any specific purpose, 
for the purpose of following in his band 
such property shall be barred by any 
length of time The words used are 
"in trust for any specific purpose ” The 
expiession trust for any spocifio pur- 
pose'* is merely a mjro expanded mode of 
expressing the samo idea as that conveyed 
by the term "express trust” by the Eng- 
lish law and it means the same thing as 
the express trust of the English law 
both the phrises being synonyinjus in 
meaning: ct. Matlixiradas v. Vandrawan- 
das (5). The Trusts Act restricts the 
scope of the term trustee more closely 
than in England and considers construc- 
tive and resulting trusts as UDt trusts 
but as obligations, in the nature of trusts: 
see Chap. 9. It, therefore, follows that 
S, 10, Lim. Act excludes from its opera- 
tion such trusts as the law would imply 
merely from the existence of pirticular 
facts or fiduciary relations: cf. Kherodc- 
mofiey Dossce v. Doorgamoney Dossec (6), 
Secretary of State v. lladhika Prasad 
Bapuli (7), Ma Them May v. U Vo Km 
(8) and Ktshan Dei v. liarn Ckand (9.) 
It IS for this reason held thiL if a person 
has been in possession not being a trus- 
tee but still being in under such circum- 
stances that a Court, on principles of 
equity, would hold him a trustee, he is 
not an expreas trustee and if tlie possession 
of such a constructive trustee has conti- 
nued for m:)re than 12 years, he rniy set 
up the statutes against the pirby who 
bub for lapse of time would be rightful 
owner ; cf. Darkat v. Daalat (10). 

The position of a constructive trustee 
in the usual sense of the word, that is to 
say, of a person who, though he had 
taken possession in his own right, was 
liable to be declared a trustee in a Court 
of Equity was widely different (Prom that 
of an express trustee) and it hid long 

('^) [19j 7J aVUoijiT 222'^s'Bjm"ljrRr32^ ‘ 

(6) [IS74] 4 Gal. 455=3 G. L R 315. 

(7) A I R. 1 m Mad. 667=46 Mad 251. 

(8) A. I. K. 1925 Rang. 2S9=3 Rang. 206. 

(9) A. 1. R. 1927 Lah. 77.3. 

(iO) [1082] 4 All. 187=(1882) A. W. N 3. 
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beea settled that time raa ia his favour 
from the memeat of his so taking posses- 
sipn. This rule is iilustriited by the 
well known judgnenb of Sir Williau 
Grant, M. R., in Beckford v. Waie{ii)\ 
"It is oertainly true,*’ said that learned 
Judge ’*: 

" bb«b no bime bfira a diroob trust, as 
taetwesQ cQstui quo trust and trusbeo; but if it 
18 maaab to ba assarted, that a Court of 
Hquity allows a man bo maka out a caso of 
ooiAitructive bruat ab any diabanoa of bima, 
after tha facta and circumstsnoea happened, 
out of which lb arises, I am nob awara, that 
thero ia any ground for a dootriao, no fatal to 
*bho sacurity of propirby as that would be , so 
far from it, that not only in oircurnstanoas, 
whoro the length of tuna would render ib ex- 
tremely diflioult to aseerbain th ^ true abate 
ol the fact, but where the true stibe of the 
fact is easily ascertain -d, and where ib is per- 
fectly clear, that relief would originally have 
baou given upon the grouu I of can-i^ruobi ve 
trust, lb IS refused to the party, who after long 
aoquiascoiices comae into a Oouitof Ejquity 
to seek that relief see Taylor v. D%vi6s (Li)." 

Ttie underlying principle of S. 27 (b), 
Spaoidc Relief Act aiii its illustra- 
tions, is that from the time of the con- 
tract for the sale of tlio Lind the 
vendor a.s to the land becomes trustee 
for the vendee and the vendee as to 
tha purchase money a trustee for the 
vendor who has a lien upon the land 
therefor. Eyeryone coming in by sub- 
sequont and representative title and 
every subsequent purchaser from either 
with not:c 0 , becomes subject to the sirne 
.equity as the party would be to whom ha 
succeeds or from whom he purchased. It 
is for this reas in provided that where a 
bona (ida contract is made for the sale of 
the property and another parson after- 
wards buys the property with notice of 
the contract, the title of the party claim- 
ing under the contract prevails against 
the subsequent purchaser, although his 
parch Lsemiy have been registered and 
although he has obtained possession under 
his purchase: of llarnandiin Singh v Ja- 
wad Alt (13 ) The ease of such subsequent 
purchaser falls under S. 91, Trusts Act. 
As such it is a trust oroatei by operation 
of law or by conduct of pirtios and can- 
not be oalled an express trust. Being 
resulting or constructive trust it is out- 
side the purview of S. 10, Lim. Act. 1 
therefore, overrule the contention of the 
respondent that when the appellants 
fll) [L805J 17 Vea 87. ' 

(1‘2) [l')20j A. 0. 686=123 L. T. 121=99 L. J. 

P. 0 C5 

(13) [1900J 27 Cal. 168. 


took a sale from Kanhaiyalal on 22nd 
January 1917, they became trustees for 
a specific purpose within the meaniisg 
of S 10, Lim. Act. They, no doubt, be-, 
cane trustees but the nature of the trust 
instead of being express, was construc- 
tive, and, cjnsequently, the Statute of 
Limitation ran in their favour from tha 
moment of their taking possession as 
parchasers. They could, therefore, plead 
limitation bo the s i.me exteat to which 
their veudor could have pleaded it in 
answer to a suit by pliiutitl to enforoe 
specific performance of the contract of 
sale. This will clearly show that the 
possession of Gaunsbiiukar prior Lo 22nd 
January 1917 and that of himself and 
his grandnephews siuce that d ite, was 
clearly adverse to Kanhaiyalal, and, 
therotore, necessarily also the plaintiff 
Tne hostile na.ure ot that possession 
might have been arresbei in 1920 by 
obtaining against them a decree in Suit 
No. 68 of 1919 bad the appellants been 
impleaded as parties thereto, and a 
decree obtained against them along with 
Kanhaiyalal. 

The proper decree in a suit for speci- 
fic porformarice of a iiontracb to sell land 
when the same has been sold to a third 
party subsequent to the contrast with 
the plaintiff IS to direct the subsequent 
purchaser to execute a conveyance to the 
plaintiff : cf. Subiha Pillai v. Vclappa 
Saicken (14) ail Kii^hnaji Babaji v. 
Sangappa Murigappa (15) It, therefore, 
follows thib in view ol S. 27 (h), Spocido 
Relief Act, S. 91, Trusts Act, it was open 
to the plamtitl to so frame his suit with 
reference to 0. 2, R. 1, Civil P. C , as to 
atford ground for final decision upon tha 
subjects in dispute and to prevent fur- 
ther litigation concerning them. As the 
appellants were in possession under a 
subsequent purchase tiken from the 
plaintiff's vendor K inh liyalal, and, if as 
found by the Courts below, their pur- 
chase was with notice of the plaintiff's 
prior cinbracb of sale, he had really one 
cause of action to sue to enforce specific 
performance of the contract of sale and 
possession against the party to the con- 
tract, viz., Kanliaiy ilal, and the subse- 
quent transferees from him, viz., the ap- 
pellants. Though the former Suit 
No 68 of 1919 was not liable to be de- 

(14) [1911] 22 M L. J. 121=13 1. C. 176= 
(1911) 2 M. W. N 560. 

(15) A. I. R. 1925 Bom. IHl. 



301 Nagpur GAnBiSHA.MKAB v. Ibbahim Ali (Kinkhede,. A. J. C ) 1929 


feated merely on the ground of non- join- 
der of the present appellants as parties 
thereto, asO. 1, B. 9 of the Code is olear 
on the point, it is clear that the mere 
obtaining of a decree in that suit and the 
execution of sale-deed (Ex. P-2) by the 
judgment-debtor Kanhaiyalal in pur- 
suance of that decree behind the back of 
the appellants did not put an end to all 
controversy relating to or existing be- 
tween all paities interested in the pro- 
perty comprised in that sale It was 
still left open to the appellants to con- 
test the plaintill's right to obtain speci- 
tic performance of the contract of sale 
and possession of the property as a conse- 
quence of such performance being decreed 
against them. It gave them opportunity 
to raise a further plea of limitation as re- 
gards'tbe present claim, and to even urge 
that the suit as brought for possession of 
the property without suing for specific 
perlormance or after such a suit for 
specific performance had become barred 
by limitation, was not maintainable as 
against them. 

It is clearly laid down by their Lord- 
ships of the Privy Council in Suhharaya 
ViUai V Venkata Verumal (16) that a 
vendee whose suit for specific porform- 
ance is barred by Art. 113 cannot recover 
possession of the property sold because a 
suit for possession, i. e., to enforce his 
right under the contract with reference 
to property is essentially one for specific 
perlormance of a oontract to which 
Art. 113 applies. The right to posses- 
sion springs out of the sale contract and 
the relief by giving possession is com- 
prised in the relief by specific perform- 
ance and it cannot be governed by any 
article except Art. 113. The right to 
poEsesBion being dependent on the sale 
contract, if the suit is barred for speci- 
fic performance it cannot be maintained 
for possession of the property sold under 
the contract : Muhiuddin Ahmad 

Khan v. Majlis Rai (17J Harqovindas 
Lakshmi Das v. Baji JJhai Jtjibhai 
(lb) and Venkanna v V enkaiakrish- 
nayya (19). 

The limitation for a suit for specific 
performance began under Art. 113 when 
the vendor refused to the plaintiff’s 

(ICT A.i;. R“ R“0. 345=4;j Mad. 041= 

49 1. A 335 (P.G.). 

(17) [1884] 0 All. 231=(1884) A. W. N. 42. 

(18) [1390] 14 Bom. 222. 

(19) [1918J 41 Mad. 18=33 M. L. J. 35=41 
I. C. 807=6 M. L. W. 192. 


knowledge to perform the ooutraotr^ 
Such knowledge could be imputed to 
plaintiff' when he demanded performance 
by his notice dated lAbh December 1916, 
(Ex. D-9) and the vendor refused it by 
his notice dated 16th December 1916, 
(Ex. D-7) which reached plaintiff on 
22nd December 1916 (Ex. D-IO). The 
limitation having thus begun to run 
against him since 22nd December 1916, 
(Ex. D-IO), the three years’ period ex- 
pired on 22nd December 1919. With 
the loss of limitation for enforcing speci- 
fic performance against the present ap- 
pellants, the plaintiff lost hia light to 
recover possession also as already stated 
in para 16 above. The mere obtaining 
of decree subsequently on 23rd August 
1920 (Ex. P-13) against Kanhaiyalal 
could nob give plaintiff any additional 
right to obtain a decree for specific per- 
formance against the appellants after he 
had once lost his limitation, much less 
could the execution of the sale-deed, 
dated 21ab February 1921, by Kanhaiya- 
lal give him any new right to demand 
possession from persons not bound by the 
deciee. They were transferees under a 
registered deed executed long prior to 
the institution of Suit No 68 of 1919. 
As such neither the decision (Ex D-6) 
nor the decree (Ex. F-13) could operate 
as res judicata as between plaintiff and 
the present appellants Plaintiff thus 
ceased to have any subsisting cause of 
action to enforce against the present ap- 
pellants sinoe 1919 and their suit for 
possession for house property and fields 
was bound to fail in view of the Privy 
Council decision quoted above. 

In this view of the case it is unneces- 
sary to go into the further question whe- 
ther the suit would be barred under the 
provisions of S 104 (2) read with Art. 1, 
Sch. 2, C. P. Tenancy Act of 1920. If 
any decision were necessary on this 
point, I would be prepared to hold that 
when the plaintiff compelled Kanhaiya- 
lal by means of the decree Ex. r-l3 to 
give him a completed sale-deed (Ex. P-2) 
on 12th February 1921, he had still left 
to him more than three months to sue 
for poBsession, if he could maintain 
under law a suit for mere possession 
without a prayer for specific performance 
of the contract of sale The one year's 
grace period counted from Ist May 1920, 
the date of the oommencement of the 
new Tenancy Act of 1920, granted by 
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S. 104 (2) had not then expired. In un- 
neoesBarily postponing the institution 
of the present suit even after that date, 
to 23Td November 1922, the plaintiff has 
done further damage to his own ease, by 
allowing it to become barred by limita- 
tion oven with reference to the require- 
ments of the local tenancy law. It will 
thus be seen that the possession of the 
defendants-appellants which was adverse 
froift its commencement continued to be 
so, throughout all the hve periods men- 
tioned in para. 10 of this judgment, and 
the suit as laid was liable to be dis- 
missed altogether as barred by the sta- 
tute of limitation, and also because a 
suit for possession without a prayer for 
specific performance which was barred 
by time could not lie. 

No doubt plaintiff had offered to am- 
end, and actually amended, the plaint by 
adding a prayer for the relief of specifio 
performance. This amendment being 
dated 5th October 1923, when a suit for 
specific performance was clearly barred 
by limitation was of no avail. As a 
result of these conclusions, I allow the 
appeal and dismiss the suit for posses- 
sion and mesne profits with costs 
throughout to be borne by the plaintiff. 

P.N./R.K. Appeal allowed. 
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Kinkhede, a. J. C. 

Sunderabai — Judgment-debtor — Ap" 
plicant. 

v. 

DapunaaLTid others — Decree-holders-" 
Non-Applicants. 

Civil Bevn. No. 122-B of 1927, Deci- 
ded on 10th September 1928 

(a) Civil P. C., O. 21, R. 66 (2), (3) — Ap- 
plication under R. 66 (3) for order for sale ii 
abiolute neceiiity and condition precedent 
to palling of order for lale. 

Application under B. GG (3) for an order for 
sale accompanied by a stabemont duly signed 
and verified and containing the matters re- 
quired by B. 66 (2) to be specified in the pro- 
clamation IB an absolute necessity and a con- 
dition precedent to the passing of an order for 
sale. [P 306 0 1] 

(b) Deed— Execution. 

Without fraud or wrong a dooument cannot 
be materially altered after its execution: Doe 
V. Catomore, 16 Q.B. 745 and A, I. R. 1924 Nag. 
250, Rel. on. [p 307 o 1] 

(c) Civil P. C., O. 21, R. 17, Proviso - 
Scope. 

Under B. 17 (proviso) the Court can call 
upon the decree-holder to specify the approxi- 
mate value of the land to be attached with a 
view to see whether the value of the property 
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oorresponds as nearly as may 'be with the 
amount due under the decree. [P 308 0 2] 
(d) Civil P. C., O. 21, R, 85, and General 
Clauses Act, S. 10 — Provisions of O, 21, R. 
85, read with S, 10 contemplate deposit of 
three fourths being made into Court on day 
it re-opens after vacation. 

The provisions of O. 21, B. 85, read with 
S. 10 contemplate the deposit of three-fourlha 
being made into Court on the day it re-opens 
after the vacation. So a three-fourth balance 
of pnrohase money deposited, at the time when 
the civil Courts are closed, with a reader of a 
Sessions Court in charge of dutias on the cri- 
minal side, cannot be regarded as duly depo- 
sited in the Court which ordered the sale as 
required by law. [P 310 C 1] 

sjc (e) Civil P. C, , O. 21, R, 73 — Purchase by 
pleader of decree- holder directly or indirect- 
ly is altogether void, 

A pleader of a decree-holder cannot bid at 
auction sale either directly or indirectly and 
if he does so the sale is altogether void. 

[P 311 C 1] 

(f) Limitation Act, Art, 181 — Petition for 
review of order confirming auction sale is 
application under S. 47 and governed by 
Art, 181 — Civil P, C,, S, 47, 

A petition for review of an order confirming 
an auction sale is an application under B. 47 
and the petitioner is entitled to a longer 
period of limitation under Art. 181’: A. I. R. 
1928 Cal. 60 Rel, on. [P 311 C 1] 

^ (k) Civil P. C., S. 115 — Scope, 

An error of law which amounts to a usurpa- 
tion of authority in the act of rejection of a 
petition for review of order confirming auction 
sale calls for interference under S. 115 : 46 
Gal. 962, Rel. on. ^ [P 311 C 1] 

W. R. Puranik — for*' Applicant. 

G. G. Ilatwalne and W. B. Vendharkar 
— for Non-Applicants. 

Order . — In this case the judgment- 
debtor applies for revision of an order re- 
jecting her petition for review of the order 
confirming an auotion-sale held on 3rd 
May 1926, at which the non-applioant 
Farashram was declared to be the 
auction-purchaser. This revision raises 
somewhat intricate questions which have 
not received due attention and treatment 
at the hands of the lower Court. I think 
the auction- sale held in this case should 
have been treated as void and the appli- 
cation granted. It is consequently neces- 
sary for me to deal with the matter in- 
volved in the case at some length in this 
order. 

Bapu, son of Suryabhan, patel of Kanl- 
kheda, the client of the auotion-puroha- 
ser'a natural father Mr. Suuderlal Agar- 
wal, pleader, Akola, obtained a money 
decree dated 6th February 1925, foi 
Bb. 240 and costs against the present ap- 
plicant Sunderabai in Suit No. 2985 ol 
1924 on the file of the Small Cause Court 
Akola. That Court sent a certificate oj 
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noa-sa.ti 3 faobioa dated 25th July 1925, to 
the Court of the Subordiaate Judge. 
Seoond Glass, No. 2 of Akola, for execution 
of the decree against the immovable pro- 
perty of the judgment-debtor. In due 
course, that is, on 16th September 1925, 
the decree-holder through his pleader Mr. 
Sunderlal applied for execution of the'de- 
oreefor recovering Bs. 281-2-0 by attach- 
ment and sale of the judgment-debtor’s 
field Survey No- 26, arei 23 acres and 29 
gunihas, revenue Bs- 32 situate in mauza 
Kaulkheda. The aforesaid pleader acted 
all along on behalf of the deoroc-holder and 
did all the appearances, applications and 
acts which he would have been required 
to make, had he personally conducted 
the proceedings in the executing Court. 
On 21st September 1925, Mr. Sunderlal 
obtained an order for the attachment 
which took place on 8bh October 1925, 
which was before the date of the hear- 
ing fixed for 24th October 1925. At this 
hearing again the decree-holder was repre- 
sented by the said pleader, and the Court 
passed the order '*sale notice be issued 
on decree-holder’s sale application,” and 
fixed the case for 28th November 1925. 

It appears that the Subordinate Judge 
did not then realize that Br. 64 and 66 
of 0 21, Civil P. G., require that the 
Court executing the decree must pass a 
formal order for sale by public auction, 
and that sub-B. (3) B. 66. further re- 
quires that there should be an applica- 
tion for an order for sale and the same 
must be accompanied by a statement duly 
signed and verified and containing the 
matters required by sub-B (2) of the said 
rule bo be specified in the proclamation. 
Such an application acconpanied by a 
duly verified statement is an absolute 
necessity and a condition precedent to the 
passing of an order for sale. I have 
^ransacked the whole record in order to 
find out whether any application praying 
for an order for sale accompanied by the 
verified statement prescribed by law was 
put in on or before 24th October 1925 on 
which day the order for sale was passed. 
But I have not been able to find any 
having been made on that date On the 
contrary, at record p 15, I come across 
process form dated 29th October 1925, 
which shows that process-fee for the 
issue of notice to settle the terms of the 
proclamation for the hearing dated 2Bth 
November 1925, was then paid, with the 
following note: 


1929 

"Statement will be filed at the bear- 
ing.” This process parcha bears the sig- 
nature of Mr. Sunderlal. On this a rub- 
ber stamp order: "Issue J. S.Paithana- 
kar, Judge,” was impressed under date 
30th October 1925. The notice was ser- 
ved on the judgment-debtor on 10th 
November 1925, but she remained absent 
at the hearing dated 28th November 1925. 

In the presence of the said pleader the 
Judge at once proceeded to enquire from 
the Nazir the date to be fixed for the sale 
of the property, and fixed 5bh December 

1925, for the receipt of the information. 
Even on 28th November 1925, the learn- 
ed pleader did not care to put in the ap- 
plication and the verified statement. On 
3rd December 1925, a memo, to be found 
at record p. 17, was sent to the Nazir as- 
king him to propose a date for sale. The 
Nazir suggested 1st March 1926 for the 
sale at Akola. On 5th December 1925 
also the application and verified state- 
ment was still unfiled. In spite of their 
absence the executing Court ordered the 
sale of the field to take place on 1st March 

1926, at Akola and fixed the 6th March 
1926 as the date for submission of the re- 
port and directed "sale warrant and pro- 
clamation” to be issued. The decree- 
holder’s pleader was present at the hear- 
ing to know that the process fee was 
ordered to be paid in three days, but no 
process fee being paid no sale could be 
held. Mr. Suaderlal’s explanation given 
at the hearing dated 6th March 1926 was 
to the effect that the process "was by 
oversight paid elsewhere.” Even at 
this hearing neither the pleader nor the 
Presiding Officer of the Ccart oared to 
see, before giving a fresh date for sale and 
ascertaining it from the Nazir whether 
the prescribed application and state- 
ment were filed with the record. The 
case, was, however, adjourned to 13bh 
March 1926, to await the fixation of the 
date of sale afresh by the Nazir. A 
memo, dated -lOth March 1926, record 
p 18, was sent to the Nazir who returned 
it with a note that the proposed 3rd May 
1926, " at Akola before the Court” was 
the date for holding the sale. On 13th 
March 1926, the Judge, in the presence of 
Mr Sunderlal, fixed 3rd May 1926, as the 
date for holding the sale at Akola, and 
19th June 1926 for a report and ordered 
"sale proclamation to issue.” Even on 
this day the aforesaid application and 
statement had not come on the record. 
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At record p. 21 of the same file 0 is to 
be found the prooess-fee parcha put in by 
Mr- Sunderlal on 16th March 1926, and 
at pp. 22 and 23, the application for an 
order for sale accompanied by the state- 
ment prescribed by B. 66 and verified by 
the decree-holder Bapu, The application 
is undated, but the statement purports to 
have been drawn up, signed and verified 
under date 1st November 1925, but the 
datoiseems to have been altered to 6th 
March 1926, by the pleader who presum- 
ably presented it on 16th March 1926. 
From the dates noted in the margin of 
the application (record p. 22) it can he 
inferred that the same purports to be 
drawn up in compliance with the pro- 
ceedings dated 24th October 1926 for be- 
ing filed at hearing dated 28th Novem- 
ber 1925, fixed in the execution case baaed 
on the decree dated 6th February 1925, 
in suit No. 2965 of 1924. But here the 
original dates 24th October 1925 and 
28th November 1925, were respectively 
changed to 6th March 1926, and 19th 
June 1926, presumably by the said plea- 
der. This change of dates runs counter 
to the explanation that the process-fee 
“was by oversight paid elsewhere" and 
shows that the papers must have re- 
mained with the pleader and not found 
their way to the record of any other 
Court. 

A further but a very important change 
is noticeable in the body of the verified 
statement at the place where the ap- 
proximate value of the property to be 
advertised for sale was mentioned. The 
original figure of this value reads as 
Es. 5,000. It has been altered to 
Bs. 1,000. This was a very material 
alteration in a statement verified by the 
decree-holder under his own signature. 
None of the above alterations is attested 
by the initials of the decree-holder or of 
Mr. Suoderlal, pleader, in token of its 
being genuine and made before it was 
signed by the executant, or some person 
having an authority to make it. With- 
out fraud or wrong, a document cannot be 
materially altered after its execution :of. 
Doe V. Catomore (1) and Eanhayalal 
Tarachand v. Sttaram Tukaram (2). If 
what I have seen from the present record 
of Mr. Sunderlal’s writing and parti- 
cnlarly h is figures, entitles me to judge 

(1) [1851] 16 Q. B. 745=20 L. J. Q. B. 864=15 
Jur. 728. 

(2) A.I.R. 1924 Nag. 260=20 N.L. B. 76 (79). 


accurately the characteristics and pecu- 
liarities with which he writes figures, I 
may feel myself justified in drawing an 
inference pointing to a probability almost 
amounting to a certainty that these 
alterations in figures must have been 
made by the person from whose custody 
the applioation and the statement bearing 
them were produced, sometime before he 
actually filed them, in Courc, on 16th 
March 1926. 

Here again, I cannot shut my eyes to 
one more important circumstance which 
discloses a deplorable slackness in the 
matter of drawing up, signing and veri- 
fying plaints, applications for execution 
of decrees, and statements required by 
law to be verified. In my opinion, this 
is due to the very pernicious practice of 
leaving in the possession of either one’s 
own signatures, which is prevalent in 
some parts of this Province, and I have 
noticed that the Akola District is not an 
exception to it. This may be quite well 
intentioned or innocent, and, even, faci' 
litate business, but it cannot be gainsaid 
it throws a heavy responsibility on the 
custodian to guard against any improper 
use of documents signed by the client in 
anticipation in blank being made. I 
think if the legal profession owes any 
duty to itself, it must strive hard to stop 
this pernicious practice, lest it may one 
day recoil on itself. In the present case, 
the verified statement at record page 23 
bears two signatures one above the other 
on its lower portion, with a verification 
clause pressed in between. It is not un- 
likely that the decree-holder Bapu may 
have affixed the signature first, and then 
the contents of the verification clause 
were written in the ordinary course along 
with the rest of the statement written 
above the upper one of the two signatures. 
Moreover, going by the test of ink of the 
signatures on the statement and the 
application for execution, it may not be 
unsafe to infer that all the four signatures 
being in the same deep black ink were 
simultaneously written by, or obtained 
from, Bapu. The contents of the applica- 
tion for execution as also of the state- 
ment being written in pale blue ink 
make the difference in ink marked and 
conspicuous. 

On 17th March 1926, the warrant for 
sale and the proclamation were drawn 
up. The first was signed by the Judge 
himself while the second bears the rubber 
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stamp impression oE his signature. A 
bare description and not the parbioulars 
required to be specified under sub-B. (2) 
of R. 66, Civil Procedure Code, of pro- 
perty to be advertised for sale drawn up 
and signed by Mr. Sunderlal, pleader, 
was attached to the proclamation. The 
warrant for sale rightly directs the sale 
officer to sell only such part of the atta- 
ohed property as would just suffice to 
raise Bs 289-2 the amount of the decree 
on 3rd May 1926 at 12 noon at Akola 
after the expiry of 30 days from the date 
of affixing a copy of the notice of sale to 
the Court house and publishing the 
proclamation, but it vaguely mentions 
Akola as the place where the sale is to 
be held, it does not clearly state that 
the sale will be held in the precincts of 
the Court house. None of these docu- 
ments of importance (record pages 24 to 
26) is drawn up with any degree of care 
or bears any mark of scrutiny by the 
Judge. Even the report dated 26bh 
March 1926, of the process server on the 
back of the proclamation and that of the 
Nazir, shows carelessness. It mentions 
that the proclamation was made and pub- 
lished at the property by beat of drum 
on 26th March 1926, and a copy thereof 
was affixed to the Collector’s office and 
the Court house on 27th March 1926 
How the affixation dated 27th March 
1926, could be reported under date 26th 
March 1926, is difficult to imagine. 

I wish the Judge of the Court below 
had been more conversant with, and 
careful enough to follow, the proce- 
dure prescribed by O 21, Civil F. G , 
and, also, ' more vigilantly exercised 
a more efficient control over his staff, 
and been more watchful of the interest 
of the judgment-debtor whose property 
he happens to sell under decrees coming 
up for execution before him, than what 
he was in this case. The pleader con- 
cerned, like all other legal practitioners, 
was an officer of the Court in which he 
practised and, as such, he also owed a 
duty not only to his own client but also 
to the Court to assist it in the adminis- 
tration of justice according to law and 
procedure. A very heavy responsibility 
thus lay on the pleader to conduct the 
proceedings in the case entrusted to him 
according to law andin a manner befitting 
the honourable profession to which he 
belongs. Undoubtedly, there has been, 
in this case, a failure of duty on the part 


of the Judge and also the pleader in the 
matter of compliance with the procedure 
prescribed by law. I need only add one 
or two instances of such non-compliance 
which I think vitiate the whole proceed- 
ing culminating in the sale. 

It is a matter for regret that in this 
case, the Judge who ordered the sale was 
so negligent in the discharge of his duties 
that he does not seem to have directed 
his attention to the necessity of avoiding 
the levying on an excessive attachment 
as contemplated by the proviso to 
R. 17, O. 21, Civil P. C. Under that 
proviso, he could have called upon the 
decree-holder to specify the approxi- 
mate value of the land to be attached, 
with a view to see whether the value 
of the property attached corresponded as 
nearly as may be with the amount due 
under the decree. It is needless to point 
out that this failure to observe even such 
little formalities, at the proper time very 
often results in dire consequences to the 
judgment-debtor’s interest, and ulti- 
mately affects prejudicially the interest 
of the decree-holder and even the auc- 
tion-purchaser Under B. 64, at least, 
at the time of making an order for sale, 
it was open to the Court to ascertain 
from the decree-holder’s pleader whether 
in order to raise a sum below Bs. 300 the 
whole of the field of 23 acres and odd 
gunthas hearing the handsome assessment 
of Bs. 32 and situate in the rich tract 
of Balapur Parganah, was necessary to 
be sold. But this was not done because 
things are either done superficially, or 
usually left .to the Court Reader en- 
tirely. 

As stated above, sub-B. (2), B. 66, 
does not appear to have been duly com- 
plied with. No effort seems to have been 
made to comply, as far as possible, with 
the requirements of Cl. (e) of that sub- 
rule, apparently because the Judge never 
applied his judicial mind to the question 
of the materiality of the information 
which that clause requires to be specified 
as fairly and accurately as possible in the 
proclamation. 1 have already adverted 
to the failure to insist upon the filing oi 
the application accompanied oy a state- 
ment duty signed and verified as pres- 
cribed by sub-B. (3). The Judge did 
not care to scrutinize the truth of the ex- 
planation given at the hearing dated 6tb 
March 1926, to get over the failure tc 
pay the necessary process which entailec 
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a \vaBte of Court's time sinoe 5th Decem- 
ber 1925 and necessibated the giving of 
a.fresh date for sale two months ahead. 
In suggesting Ist March 1926, and 3rd 
May 1926, as the date for holding the 
sale at Akola, the Nazir, apparently 
contemplated holding the sale within 
the precincts of the Court house, pre- 
sumably. either, understanding orders to 
that effect, or, with a view to seek any 
SSioh directions from the Court as the re- 
quirement of the case may oecessitate on 
the occasion. 

On the basis of an order for sale which 
was passed in spite of the absence of a 
properly drawn up verified statement 
and which was proclaimed without due 
regard to the provisions of B. 66 and 
was, therefore, illegal, the auction-sale 
was held on the precincts of the Court 
house on 3rd May 1926, when the Civil 
Courts were open. The decree-holder 
had apparently left everything to his 
pleader. Ho was nob present at the sale. 
The decree-holder’s pleader, however, 
interested himself in attending the auc- 
tion and brought his nephew Farashram 
Hiralal with him. The highest bid at 
the auction which was Bs. 500 was put 
in the name of Farashram Hiralal. The 
same was accepted and the one-fourth 
purchase-money realized on the spot. 
The remaining three-fourths purohase- 
monoy was tendered on 17 th May 1926, 
i. e , when the Civil Courts wore closed, 
to the Feader of tbo Sessions Court which 
was open in those days as Mr. Sunderlal 
pleader himself admits in his deposition 
Mr. Sunderlal admits having accom- 
panied Farashram both at the auction 
and on the occasion of the payment of 
three-fourths purchase money. He in 
fact drew up the petition dated 17th May 
1926, and got it signed by Farashram. 
He says Farashram went with him and 
was present when the application was 
banded over to the Beader, but he went 
away and the money was actually lodged 
by himself. Of course, he denies that 
the money was his own and calls it 
Farashram's money. But he had to 
admit that it is money paid out of a firm 
styled Farashram-Hiralal. The Beader 
of the Sessions Court put up the petition 
for orders before Mr, B. M. Vighney who 
was iu charge of the current duties 
presumably on the criminal side, as the 
oivil Courts were closed, but in spite of 
that an order was given to the Nazir to 
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receive the deposit of Bs. 375 as sale- 
proceeds in oivil Court deposit. The 
Judge signed it as A. D. J. for D J. Akola 
under date 17th May 1926. 

So although the name of Farashram- 
Hiralal either personally or as a repre- 
sentative of the firm doing business in 
that name appeared on paper, the judg- 
ment-debtor’s contention was that the 
real purchaser at the auction was Mr. 
Sunderlal. On a careful scrutiny of the 
evidence on reoord, 1 think this seems 
very likely. Mr. Sundorlal’s object in 
accompanying Farashram or taking 
Farashram with him, at the auction 
could not be anything but to help him 
in bidding at the auction- On his own 
admission as a witness, that Farashram 
was a novice, his help became quite in- 
dispensable at such a point of time. The 
bids put in by or in the name of Farash- 
ram were, therefore, virtually his bids 
though stood in the auction list in the 
name of Farashram only to keep up ap- 
pearances. This is corroborated by the 
prior and subsequent conduct of Mr. 
Sunderlal. There is internal or intrinsic 
evidence in support of this. One lias 
only to read his deposition to be con- 
vinced of the fact that it was Mr. Sunder- 
lal who was the real purchaser. The 
money came from the shop in which he 
is interested in spite of his so-called dis- 
claimer of right. The application dated 
I7th May 1926, was written out by him, 
and peculiarly enough to it is fixed a 
court-fee label bearing his name pre- 
sumably it must have been purchased by 
him. His conduct of personally depo- 
siting the money on 17th May 1926, 
during the oivil Court vacation is con- 
sistent with his desire to acquire title 
as a purchaser to the field in the name 
of his own nephew. It points, at least, 
to a oommuaity of interest between him 
and his nephew. The evasive replies 
which Mr. Sunderlal has given as nou- 
applicant’s witness 1 on several points, 
point to the conclusiou that he wanted 
to purchase the property indirectly at 
the auction. He was conscious that he 
being the pleader who actually conducted 
the execution case might be looked upon 
as an ofiloer of the Court, or as a person 
who bad a duty to perform in connexion 
with the sale and would, therefore, iu 
all probability be disentitled under B. 73 
from bidding, acquiring or attempting to 
acquire, either directly or indirectly, any 
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interest in the property sold. He, there- 
fore, took the obvious precaution of put- 
ting in the bids in the name of his 
nephew Farashram. 

Moreover, in presenting the applica- 
tion for deposit to the Header of the Ses- 
sions Court be was following a quite out 
of the way procedure. It shows his un- 
due haste and anxiety to retain the valu- 
lable property he managed to purchase for 
|a small sum. The provisions of H. 85 
read with S. 10 of the General Clauses 
Act of 1897 clearly contemplated the 
deposit of three-fourths being made into 
Court on the day it re-opened after the 
vacation, as on 15th day the Court was 
closed. I am, therefore, of opinion that 
not only was the purchase by Mr. Sunder- 
lal void under E. 73 but that even three- 
fourth-balance of purchase-money cannot 
be regarded as duly deposited in the 
Court which ordered the sale as required 
by law, and hence the sale was bound to 
be disregarded and the purchaser regarded 
as having no legal claim to the five per 
cent commission. 

But the judgment-debtor did not wish, 
as far as possible, to expose Mr Sunder- 
lal, or so to contest the sale on that 
ground so long as she could succeed by 
other means, in saving her valuable 
estate. On l6th Juno 1926, the very 
first day when the civil Courts opened 
after the civil vacation her agent Eam- 
dass made an application record p. 58 
of Class 4, File C, praying for permission 
to deposit into Court the amount of 
Es. 289-2-0 and Bs. 25 on account of five 
per cent commission payable to the auc- 
tion-purchaser, total Es. 314-2-0. This 
petition was granted on 16th June 1926, 
by the Subordinate Judge who ordered 
the District Nazir to receive the amount 
of Bs. 314-2-0 including the purchaser’s 
commission and to report accordingly. 
But Sheocharansingh who was appa- 
rently interested in Mr. Sunderlal, and 
was cited by his nephew as his witness 
but was not examined in the case dis- 
suaded the agent from making the deposit 
that day. This dissuation served the in- 
terest of the auction-purchaser's right 
enough. 

Mr. Sunderlal as non-applicant’s wit- 
ness l'^ admits that soon after the sale 
had taken place the judgment-debtor’s 
agent was after him for settlement and 
for accepting money. He, however, put 
him off OQ some excuse or other. The 


judgment-debtor arranged for mouey by 
a mortgage on 12th June 1926, and had 
money ready for payment and in fa^t 
offered to deposit it in Court, on 16th 
June 1926, the day it reopened. In view 
of the conduct of Mr. Sunderlal which 
discloses his anxiety to retain the field it 
was very likely that, as shown above, 
Sheocharansingh sale amin had inter- 
ceded in his interest just when the money 
was being offered for deposit on 16th 
June 1926, in the Nazaret as deposed to 
by Eamdas (applicant’s witness 4). The 
property was admittedly worth much 
more than Es. 500 and hence Mr. Sunder- 
lal desired to retain it and could not lose 
the bargain. If the verified statement 
(record p. 23) and the certified copy of 
the deposition of the decree-holder Bapu 
whioh is Ex. A.-l on the record have any 
evidentiary value on the point of the 
market value of the land, I think, a very 
strong motive existed for Mr. Sunderlal 
to try his level best to prevent private 
payment or payment into Court in time. 
In fact the auction-purchaser wished to 
beguile the applicant by his offer in this 
Court to give up all claims by accepting 
Es. 1,000 whioh shows that he desired 
to make 140 per cent profit out of 
the bargain because after deducting 
Es. 289-2-0 on account of the decree- 
holder’s decretal amount from Es. 1,000 
a sum of Es. 700 and odd would be left 
as a clear profit to him. I have no hesi- 
tation in discarding the testimony of non- 
applicant’s witness 1 and Farashram non- 
applicant’s witness 2 and in accepting 
that of Eamdas applicant’s witness 4, 
corroborated as it is in material parti- 
culars by the rest of the evidence on 
record. 

I believe the agent when he says that 
he first tried the most innocent method 
of offering payment privately and then 
depositing the amount into Court under 
E. 89 (I6th June 1926), but when he 
failed in those attempts he wished to 
try his luck with an application under 
E. 90 the next day (l7th June 1926). 
But when he found at the bearing dated 
19th June 1926, that it was summarily 
thrown out without enquiry on the plea 
of limitation, he was compelled most 
reluctantly to bring to light the fraud 
practised in bidding at the auction and 
in preventing the payment into Court in 
time. I think, the judgment-debtor ia 
entitled to call S. 18, Lim. Act, to her 
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&id uader auoh oiroumsbanoeB. On the 
facts prove!, I think, this was a fib case 
[dr reading the provisions of Art. 166 as 
qualified by S. 18. Lim. Act, unless the 
prohibition contained in B> 78, 0. 21, 
Oivil P. 0 , is made applicable here, and 
the pleader held disentitled to bid at the 
sale either directly or indirectly, in 
which case, the applicant would be en- 
titled to urge that the sale held was 
aftogether void under law and as such 
did not require to be set aside at all, she 
will have at any rate, a longer period of 
limitation under the residuary Art. 181 
for pressing this petition for review as 
an application under S 47, Civil P. C.; 
Monmdthcb Nath Ghose v. Luchmi Debi 
(3). In either view o[ the case the ap- 
plicant was entitled to succeed in the 
Court below. 

Looking at the case from any point of 
view, I think there is an error of law 
which amounts to a usurpation of autho- 
rity in the act of rejeobion of the peti- 
tion by the lower Court, and calls for in- 
torforonoe under S. 115, Civil P. C., of. 
Einiley v. Joynarain Marwari (4). I, 
therefore, grant the petition for revision 
and granting the petition for review set 
aside the sale, and direct that unless the 
judgment-debtor has already deposited 
or hereafter deposits the full amount of 
the decree, the property bo again adver- 
tised for sale and sold in the manner 
proscribed by law after due compliance 
with the provisions of the Civil Proce- 
dure Code in this behalf. The applicant 
will get her costs of both Courts from 
the non- applicant Parashram who will 
bear his own. I award Rs. 25 as plea- 
der's fee in this Court. 

P.N /r.iL Revision allowed. 

(3) A. I. R. 1928 Oal. 60=55 Oal. 96. 

(4) [1919] 46 Cal. 962=51 I. 0. 439=24 G. 

\V. N. 288. 
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Second Appeal No. 170-B of 1927, 
Decided on 14th March 1929, from 
decree of 1st Addl. Dist. Judge, Akola, 
D/- lOth March 1927, in Oivil Appeal 
No. 245 of 1926. 


Decree — Form of—Suil by two loni to 
recover poiieiiion of joint family field lold 
by father— Finding that part only of conii- 
deration for sale binding on loni — Decree 
■hould be paiied directing delivery of poi- 
ieiiion of whole field by vendee on pay- 
ment of 2/3rd coniideration found proved 
for neceiiity and ihould contain declaration 
that vendee hai acquired l/3rd ihare of 
father and ii entitled to obtain poiieiiion 
thereof in luit for partition. 

If in a Buib brought by two lona to reGover 
poBBeiaion of the anoeatral joint family field 
Bold by the father, it is found that a part 
only of oonsideration, being an antecedent 
debt nob inourred for any immoral purpose, 
is for legal neoosaity and that the other part 
not being for any le.^al purpose la not binding 
on sons, tho decree should be passed to tho 
effect that on payment by sous to vendee of a 
sum representing their 2/3rd share and not 
the entire part of consideration found proved 
for necessity within a certain time, the 
vondee shall deliver possession of the entire 
field and the decree should alao contain a 
declaration that vendee has acquired l/3rd 
share and interest of father and ia entitled 
to obtain posaoBaioa thereof in a suit for 
partition : A. I. R, 1929 Nag, 60, Rel. on; 

A. I. R, 1924 Nag. 109, Ref. [P 312 C 2] 

W. B. Pendharkar — for Appellant. 

M.Tt, Bobde — for Respondent. 

Judgment. — Plaintiffs are the sons of 
Tikaram, defendant 2, who sold the an- 
cestral joint family field which is the 
subject matter in dispute, to defendant 1 
on 29bh March 1915 for Rs. 850. The 
plaintiffs as the sons of Tikaram impeach 
the sale on the ground that the oonside- 
ration for the sale was borrowed by 
their father for being spent on immoral 
purposes. The plaintiffs brought the 
suit to recover possession of the whole of 
the field. The contending defendant 1 
stated that the whole consideration for 
sale was for legal necessity, a part of it 
being antecedent debt. It was denied 
that Tikaram was a person of immoral 
habits and it was pleaded that the field 
in dispute being the self-acquired pro- 
perty of Tikaram because he has got it 
by succession from his separated brother, 
the plaintiffs had no right to challenge 
the sale. 

The trial Court held that Tikaram 
was nob of immoral habits and that the 
debts that formed the consideration of 
sale were not spent by him for immoral 
purposes. It further found that out of 
the entire consideration, Rs. 414-4-0 only 
was for antecedent debt, and held that 
legal necessity for the balance of consi- 
deration (Rs. 435-12 0) was not proved. 
A decree for joint possession to the 
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extent: oE 87/170 share in the field was Bs. 414-4-0 out of the entire oonsidera-l 


passed in palintififs' favour. As this 
deoision did nob satisfy either the plain- 
tiffs or defendant 1 both filed appeals in 
the Court of the Additional Distriot 
Judge, Akola. (Civil ‘ Appeals Nos. 261 
oE 1926 and 245 of 1926), bub both the 
appeals were disposed of by one judgment 
though two decrees were drawn up. 

In para 6 of his olaborate judgment 
recorded in Civil Appeal No. 245 of 1926 
the learned Additional Distriot Judge, 
upon a review of all the evidence on 
record, concurred with the first Court’s 
finding that Rs. 414-4-0 were proved to 
have been antecedent debt not incurred 
for any immoral purposes, and in para. 8 
of his judgment he also concurred with 
the first Court and held it not proved 
that the balance of Bs. 435-12-0 was 
spent on any necessary purposes as 
alleged by defendant 1 It was, there- 
fore, held that the sale for that sum 
could not hind the interest of the plain- 
tiffs in the property conveyed by defen- 
dant 1. The lower appellate Court also 
found it not proved that defendant 1 
had made any enquiries and it, therefore, 
held that he was not a hona fido pur- 
chaser In para. 10 of his judgment the 
learned Judge following the principle 
laid down in Bhadaji v Oaneshrao (1), 
modified the decree of the lower Court 
and passed in substitution thereof, one 
directing defendant 1 to deliver posses- 
sion of the entire field to the plaintiffs 
conditional upon their paying to him the 
sum of Bs. 414-12-0 (apparently 0-12-0 
is a mistake for 0-4-0). 

As two separate decrees were drawn up 
in the said two first appeals by the lower 
appellate Court defendant 1 has filed 
two separate second appeals in this 
Court which are registered as Second 
Appeals Nos. 170-B of 1927 and 175-B 
of 1927 The grounds of appeal in both 
these appeals are the same and only one 
set of argument was addressed to this 
Court. The first four grounds of appeal 
merely challenge the several findings of 
fact concurrently arrived at by the two 
lower Courts, but these were wisely not 
pressed by the learned pleader for the 
appellant who took objection only to the 
form of the decree appealed against (in 
Civil Appeal No. 261 of 1926) and argued 
{that it was not according to law. It was 
1 urge d that on the finding that only 

U) A. 1. R. 1934 Nag. 109=20 N. L. R, 4. 


tion was for legal necessity, the decree 
should have directed payment by the 
plaintiffs to defendant 1 of the sum of 
Bs 276-2-8 only which represented their 
2/3rd share and not the entire amount of 
Bs. 414-4-0. It was also urged that a 
declaration should have been inserted in 
the decree to the effect that defendant 1 
was entitled to havo possession of the 
l/3rd share of the mortgaged property, 
representing the father's share, in any 
suit for partition that he may bring 
later on. There is no doubt that so far 
as the father’s l/3rd share is concerned,, 
it passes out completely and irrevocably 
to defendant 1 and the plaintiffs oould 
not challenge the sale to the extent of 
that share. Under oircumstances similar 
to those of the present ease this Court 
in a very recent case directed a decree to 
be drawn up in the manner oontended 
for by the learned pleader for the appel- 
lant : see Kcimtaprasad v Madhorao 
( 2 ). 

The decrees passed by the lower appel- 
late Court in Civil Appeals Nos. 261 and 
215 of 1920 are, therefo«e, set aside and 
in lieu thereof a decree will now issue 
to the following effect That if the 
plaintiffs pay Bs. 276-2-8 to defendant 1 
within a period of two months from this 
date, defendant 1 shall deliver possession 
of the whole field No 83 area 22 acres 
and 11 gunbhas, rental Bs. 10, situated 
at mouza Eawathal, Taluq Mangrulpir, 
District Akola, to the plaintiffs : it is 
also declared that defendant 1 has ac- 
quired the l/3rd share and interest of 
Tikaram the father of the plaintiffs in 
the aforesaid property and is entitled to 
obtain possession thereof in a suit for 
partition, if he is so advised. If the 
plaintiffs fail to pay the aforesaid amount 
as directed above then their suit shall 
stand dismissed. Under the peculiar 
circumstances of this case I order that 
the costs of these appeals shall be borne 
by the parties as incurred. 

P.N./fl.K. Decree set aside. 


(2) A. I. R. 1929 Nag. 60=26 N. L. R, 20. 
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Staples and Mohiuddin, A. J. Os. 

Abdul Rahiman and others — Appel- 
laats. 

V. 

Abdul Hafiz and others — Bespondenbs. 

First Appeal No. 78 of 1928, Deoided 
on 31st July 1929, from decree of Dist. 
Judge, Chhindwara, D/- 15th March 
19Q8, iu Civil Suit No. 14 of 1927. 

(a) Mahomedan Law— Legitimacy — Ac* 
knowledgment — Bringing up a boy ii not ac- 
knowledgment of lonship. 

Acknowledgmenb of sonahip ia aufficiont 
under Mahomedan Law to eafcabliah paternity 
and legitimacy, bat there muat be a definite 
acknowledgment of aonship, i. e., the father 
muat acknowledge the boy aa the aon of hia 
body. For a man to say that he haa brought 
up a boy is not an acknowledgmenti of son- 
ship or paternity and la, in fact, rather the 
reverse . it coatradicta the physical relation 
of father and son and instead aasorts that the 
man haa brought up some other boy aa his 
aon. Neither under Mahomedan Law nor any 
other law will such a statement prove pater- 
nity or legitimacy : 15 N, L. R. 1, Ref. 

[P 8U C 1, 2] 

(b) Mahomedan Law — Will — Sunni Law 
— Life estate is not recognized. 

Under Mahomedan Law applicable to Sun- 
nis no life estates are recognized and that 
when a life eatatc is given the effect ia that a 
full share isi transferred. The edoeb of a de- 
vise of a life interest in favour of the widows 
is to pass an absolute property in their favour. 
It therefore follows that a widow haa full 
power to alienate the property and that the 
alieuabious made by her cannot bo called in 
question ' 28 All. 342 ; A. I. R. 1922 All. 205 , 

A. I. R. 1924 All. 20 ; 19 0. C. 319 ; A. I. R. 
1925 Mad. 997 and 1 Lah. 302, Ref. 

[P 314 C 2 ; P 315 G 1] 

jV. U. a. Siddiq and M. R, Bobde — for 
Appellants. 

P. S. Kotval and Abdul Razak — for 
Respondents. 

Judgment — This is an appeal from 
the decree of the District Judge, Chhiud- 
wara. The appellants had brought a suit 
for posBossion of three villages in the 
Chhindwara District on the grounds that 
those villages belonged to their grand- 
father Naziruddin, and that they were 
bequeathed by him to hia widow Amirbi 
and OQ her death to their father Abdul 
Karim. The District Judge at first 
framed the following two preliminary 
issues : 

“1. Did the will if proved confer any vested 
interest on Abdul Karim ? 

2. Whether acknowledgment of a son who 
is not a natural son aud known not to be has 
the same efleot in Mahomedan Law as ac- 
knowledgment of the fact of paternity ?" 

1929 N/40 
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The District Judge found, on the first 
issue, that Abdul 'Karim obtained no* 
vested interest and that the plaintiffs had 
no ease, and, on issue 2, that the aoknow- 
ledgmeut of a son must be aa aoknow* 
lodgment of paternity. These findings, 
we think, were really sufficient to dis- 
pose of the case, as the appellants' wholo 
ease rested on the alleged fact that their 
father Abdul Karim was acknowledged as 
son by Nasiruddin The District Judge, 
however, allowed the appellants to file an 
amended plaint and then framed the fol- 
~ lowing issues : 

“1. Whether Naairuddin acknowledged Ab- 
dul Karim as hi>i legitimate son 

2. Who or what wore Abdul Karim's par- 
ents ^ 

3. Wag such acknowledgmenb valid to make 
Abdul Karim an heir ?" 

He then delivered the final judgment 
and in that judgment found that Nasir- 
uddin did not acknowledge Abdul Karim 
as his legitimate son, that Abdul Karim's 
parents were a Gond woman and an un- 
known father, and that issue 3 did nob 
arise, but that had there been an acknow- 
ledgment it would have bsen valid 

The whole case depends upon whether 
Abdul Karim can be held to be the son 
of Nasiruddin or not. The case put for- 
ward by the learned counsel for the ap- 
pellant is somewhat curious aud we 
think that there is a confusion between 
acknowledgment of paternity and acknow- 
ledgment of legitimacy. A great number 
of authorities were cited in support of 
the proposition that according bo Maho- 
medan Law, if a man acknowledged a 
child as his son, that acknowledgment 
was valid and sufficient to establish the 
fact of sonsliip, provided that the rela- 
tionship of father and son was not impos- 
sible, i. e., the father «,waa at least 12 
years older than the son and there existed 
no insurmountable barrier to a valid 
marriage between him and the mother of 
the child. This matter has been very 
fully discussed in Zakir Ah v. Mt Sog~ 
rabi (l) and we do not quarrel with th& 
view of law as set forth by the learned 
counsel for the appellaats, bub in the 
present case the question is really one of 
fact, viz,, whether there was any ac- 
knowledgment by Nasiruddin that Abdul 
Karim was his son. It is quite clear 
that there must be a definite acknow- 
ledgment of paternity and that any other 
acknowledgment is meaningless. Now,. 

(1) [1919] 15 N.L^r7^43 1,0, 663. 
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in the preaent ease the only direct piece 
-of evidence before ua ia the will executed 
by Nasiruddia on 9th April 1898, which 
13 admitted by the partiea and has been 
^iled as Ex. F-1. That will contains the 
statement of Nasiruddin himself, and the 
relevant portion is : 

"Mb. Amirbi my wife by marriage and my* 
sell have brought up Abdul Karim and Mb. 
Mariambi my wife by nika and myseH have 
hrought up Abdul Kadar, i. e., we have 
brought them np both as our own sons Erom 
their birth. They both shall be after my 
death the owners of the property loft by ua. 
That IS, Abdul Karim shall be, after my death 
und the death of my wife Amirbi, owner of all 
moveable and immovable property, i. e., mal- 
guzari villages oash, eto., left by myseif and 
my wife Ambirbi, and Abdul Kadar shall be, 
after my death and the death of Mt. Mari- 
ambi, my wife by nika, the owner of all the 
property left by me and my wife by nika.’* 

Now, this, W0 think, cannot be con- 
strued into any acknowledgment of pa- 
ternity. On the other hand, it seems 
clear that Nasiruddin states that he and 
his wife Amirbi had brought up a boy 
Abdul Karim and he and his other wife 
Mariambi had brought up another boy 
Abdul Kadar. The words used are 
“ *’ and *' " we think, means 

to support and to bring up, ” it 
cannot import any meaning of paternity 
or sonship There ia also a definite state- 
ment by the appellant Abdul Eahiman 
on record as the plaintiff as follows : 

"1 havQ no money, 1 do not know whose son 
Abdul Karim really was." 

There is also the statement of the 
plaintiff’s pleader Mr. Ghatpande as 
follows : 

"Abdul Karim was not the natural son of 
Nasiruddin but was hia acknowledged son. I 
do not know why ho was acknowledged as a 
son." 

It is not, then, even really contended 
that Abdul KaHm was the natural son of 
Nasiruddin, but it seems to have been 
contended that he was acknowledged as 
a son and wj.s hrought up and treated as 
a son, and that such acknowledgment 
should be sufficient to establish sonship 
according to Mahomedan Law. We can- 
not, however, accept that proposition. No 
doubt, an acknowledgment of sonship 
will be sufficient under Mahomedan Law 
to establish paternity and legitimacy, as 
laid down in Zakirali v. Mt Sograbi (1) 
but there must be a definite acknowledg- 
ment of sonship, i. e., the father must 
acknowledge the boy as the son of his 
body. For a man to say that he has 
brought up a boy is not an aoknowledg- 
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meat of sonship or paternity and is, in 
fact, rather the reverse ; it oontradicts 
the physical - relation of father and eon 
and instead asserts that the man has 
brought up some other boy as his son 
We are of opinion that neither under 
Mahomedan Law nor any other law will 
such a statem3at prove parternity or 
legitimacy. The numerous authorities 
cited by the learned counsel for the ap- 
pellants therefore are beside the point 
and we hold that the finding of the lower 
Court as regards the alleged aoknowledg- 
meut by Nasiruddin is oorrect. 

The only other point to be considered, 
then, is whether the appellants oin 
claim any title under the will executed 
by Nasiruddin. That will was executed 
on 9th April 1888 Nasiruddin died on 
15th August 1891. The will which is 
filed as Ex. P-1 purports to give a life 
interest ia the estate to the testator’s' 
two wives Amirbi and Mariambi, stating 
that they should both live together in 
harmony. It was further laid down that 
after Amirbi’s death Abdul Karim should 
be the owner of the moveable and im- 
movable property in her possession and 
after Mariambi’s death Abdul Kadar 
should be in possession of all the move- 
able and immovable property left to 
Mariambi i. e in the terms of the English 
Law, a life estate appears to have been 
created in favour of the two widows and 
after their death to Abdul Karim and 
Abdul Kadar. The learned District Judge 
rightly held that under Mahomedan Law 
applicable to Sunnis no life estates are 
recognized and that when a life estate is 
given the effect is that a full share is 
transferred. 

In this oonnexion reference was made 
to Abdul Karim v. Abdul Qayum Khan 
(2) and Babulal v. Ghansham Das (3). 
This position appears to be inoontestable 
and, if the will is valid, the two widows 
Amirbi and Mariambi would bake an ab- 
solute estate. The argument put forward 
by the learned counsel for the appellants 
was that only the usufruct of the pro- 
perty was given to the widows and that 
the will must really be read as a bequest 
in favour of the boys Abdul Karim and 
Abdul Kadar. This, we think, is olearly 
a forced and wrong interpretation of the 
will. There is no mention of usufruct 

(2) [1903] 28 All. 343=3 A.L.J. 131=, 1906) 
A.W.N. 95. 

(3) A.i.B. 1929 All. 93)=11 All. 633, 
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and, on the other hand, it ia clearly 
atgkted that the two wives shall have the 
whole property, moveable and immov- 
able, daring their life. It ia stated that 
Abdul Karim and Abdul Kadar shall be 
the owners of the property, but only 
after the death of the two wives. It is 
clear, then that there was to be no res- 
triction upon the ownership of the two 
leaves during their lifetime. We are of 
opinion that it must be held that there 
was a devise of a life interest in favour 
of the widows and the effect of such a 
devise will be to pass an absolute pro- 
|perty in favour of the widows. It has 
^also been rightly contended that under 
iMahomedin Law there is no limited 
estate. This proposition, in fact, is much 
the same as the proposition that Maho- 
medan Law does not recognize a life in- 
terest and it is also correct. 

In this connexion we have been re- 
ferred to Mt. Amrtt Bibi v. Mustafa 
Hussain {A 1 B 1924 All. 20), Bakhta- 
warkhan v. Farooq Ahmad (i), Bahiman 
Saheb v. Uthumansa Boiuther (A. I. B. 
1925 Mad. 997) and Nazir Ah Shah v. 
Sughra Bibi (5). It follows, then, that 
Amirbi had full power to alienate the 
property and that the alienations cannot 
now be called into question. 

Some attempt was made by the learned 
counsel for the respondents to argue that 
the will would he invalid unless it was 
assented to by the heirs. This point is 
not now material because, in any case, 
the appeal must be dismissed and the 
plaintiffs’ case must fail, but ia clear, we 
think, that such an argument cannot now 
be put forward in view of the fact that 
the will was clearly admitted by the de- 
fendants’ pleader in the lower Court. It 
was also not contended that there were 
any other heirs of Nasiruddin or that the 
heirs did not assent to the will. It can- 
not now therefore, we hold, be pleaded 
that the will was invalid because it was 
not consented to by the heirs The will, 
then, must be held to he valid, but ac- 
cording to Mahomedan Law it passed an 
absolute estate to the two widows Amir- 
bi and Mariambi and they had full powers 
of disposition over the property. 

We are of opinion, therefore, that the 
suit was rightly dismissed by the Dis- 
trict Judge on the preliminary issues 

(4) [1917] 19 O.C. 319=37 I.O. 423=3 0.l7j- 
639. 

<5) [1920] 1 Lab. 302=64 I.G. 863. 


framed and that there ia no cause for in- 
terference in appeal, nor ia it necessary 
to decide any other issues in the case. 
The appeal ia therefore dismissed and 
the decree of the lower Court is con- 
firmed. All costs of the appeal will be 
borne by the appellants. We allow only 
one set of pleader’s fees for the respon- 
dents which shall be distributed in the 
following proportion ; three-fourths to 
respondents 1, 3 and 4 and one- fourth to 
respondents 2 and 5. Costs of the suit 
will be borne as ordered by the lower 
Court. 

K.N./r K. Appeal dismissed. 
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SUBTIEDAR, A. J. C 

Harakchand Hemchand Bhatia — 
Plaintiff — Applicant. 

V. 

Secy, of State — Defendant — Non-Ap- 
plicant. 

Civil Revn No. 275-B of 1928, Deci- 
ded on 3rd July 1929, against judgment 
of Sm. Cause Court Judge, Akola, 
D/- 2l8t August 1928. 

(a) Railway! Act (9 of 1890), S. 72 — Riik- 
notei A and B — Some bag! coniigned no| 
delivered — Suit for damage! — Initial burden 
i! on company to !how that there i! loi! of 
good! and not in company’! control — Com- 
pany ihowing whole con!ignment loaded in 
waggon which wa! !ealed and at particular 
itation lome good! found loit— Lo!t gooda 
not under company*! control — Company hai 
diicharged initial burden. 

Where out of 40 bags of sugar consigned 
under risk-notos in forma A and B only 33 
baga are reooived and a suit ia brought 
against Lhe Railway company for damages, 
the initial burden lies upon the company of 
proving that there is in fact loss of the gooda 
and that the same are not in the control of 
the Railway Administration; but where the 
company proves that the whole consignment- 
waa loaded iu a waggon and it was closed 
and sealed according to the prevailing prac- 
tice but at a station a door was found broken 
open and seven bags were discovered missing, 
and further proves that the missing gooda 
were not In control of the company, the com- 
pany has adequately discharged the initial 
burden: A. I. R. 1928 Cal. 65, Bef.lP 316 G 1,2] 

(b) Railways Act (9 of 1890), S. 72 — Risk- 
notes A and B — Waggon sealed according to< 
prevailing practice — Some goods missing — 
Company is not guilty of wilful neglect. 

Where gooda consigned under risk-note in- 
forms A and D are loaded in a waggon and lb 
ia closed and sealed according to prevailing 
practice and some of the goods are found 
misaing, the company ia not guilty of wilful 
neglect though it does not look the door of 
the waggon but merely sealea it : A, I, R. 1929 
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438; Dxst,\ Civil Rem. No., 68 of, 1924 and 
A. /. R. 1928 Lah. 036, Rel, on. [P 317 C 1] 

O. O. Ilatwalne—lor Applica.nt;. 

Order . — The faots of the ease giving 
rise to this application for revision are 
these : On 1st April 1925, a consignment 
of 40 bags of sugar was booked from 
Wadi Bunder station, under risk notes 
in forms A and B to be delivered to the 
plaintiff at Akola. The plaintiff, how- 
over, received only 33 bags out of the 
aforesaid consignment and he, therefore, 
brought the suit, in the Small Cause 
Court, Akola, to recover from the defen- 
dant Eailway Company Bs. 245-12-0 re- 
presenting the damages sustained by him 
on account of the non-delivery of the 
seven bags. The defence was that the 
Bailway Company was fully protected 
against the plaintiff’s claim under risk- 
note forms A and B under which the con- 
signment was booked. The first issue 
framed for trial was: 

Whether the seven bags of sugar (woigh- 
iug 15 mda.) in question has been lost owiug 
to wilful negligence of the defendant com- 
pany ?" 

None of the parties having led any 
evidence, the issue was decided against 
the plaintiff and his claim dismissed. 
On revision Kinkhede, A. J. C., reman- 
ded the case for retrial holding that the 
defendant company must, in the first 
instance, discharge the burden that lay 
upon them under the principle enun- 
ciated in G. I. P. By. Go. v. Jesraj 
Paiwart (1) of proving that there has, 
in fact, been a loss of the goods and that 
the same are no more in the control of 
the Railway Administration. It was 
further remarked in the order of remand 
that: 

" It is hardly necessary to point out that 
that it is only after the loss is proved by the 
defendant company that the burden of pro- 
ving " wilful neglect " as dedned by their 
Ijordships of the Fnvy Council in the re- 
cent case of Ardeshir Bhicaji Tambole v. 
G. J. F. Ry., A. I. R, 1928 F, C, 24, will be 
shifted to che plaintiff. ” 

The order of remand by this Court is 
reported at p, 104 of Vol. 24 of the 
Nagpur Law Reports. 

After remand four witnesses were ex- 
amined by the Railway Company all 
of them are their servants who had to 
deal with the plaintiff’s oonsignment in 
•jquestion. Their evidence proved that 
|the whole of the plaintiff’s consignment 
l and other goods intended for Akola we re 

(1) A. I. R. 1928 Cal. 65=55 Cal. 132. 


loaded at Wadi Bunder in waggon 
No. 8314, that it was closed and sealed 
aooording to the prevailing practice, that 
at Nandgaon one of its doors was dis- 
covered broken open on one side and 
seven bags were found missing, and that 
the waggon was resealed and directed 
to Akola whereon arrival the same short- 
age in its contents was noted. It was 
also proved that the missing goods were 
Dot'in possession or control of the defen- 
dant company. The plaintiff did not 
lead any evidence to show that the loss 
was due to the “ wilful neglect ” of the 
Railway Company. The lower Court, 
therefore, again dismissed the plaintiff’s 
claim and the plaintiff has again come 
up to this Court on revision. 

The first point argued by the learned 
pleader for the plaintiff was that since 
the defendant company did not produce 
the reports made by its servants in con- 
nexion with the loss of the goods in 
question it should be held that they 
have failed to discharge the burden of 
proving the loss in the first instance 
and that under the circumstances it was 
not necessary for the plaintiff to have 
proved “ wilful neglect ” on the part of 
the defendant company. It is really 
difficult to uphold this contention. The 
law does not lay down any particular 
standard of proof in such matters and 
the direct evidence of those witnesses, 
who actually dealt with the consign- 
ment in question, was, in my opinion, 
the best available evidence that the 
defendant company have produced to 
prove the loss. If the plaintiff thought 
that the reports and correspondence in 
possession of the defendant company 
were likely to throw further light on 
the matter, he should have taken advan- 
tage of the provisions of 0. 11, Civil 
P. C , to compel the defendant company 
to produce these documents. I concur, 
therefore, with the lower Court in bold- 
ing that the defendant company have 
adequately discharged the initial burden 
that lay upon them to prove the loss 
of the goods in question. 

The next contention advanced on be- 
half of the plaintiff was that the mere 
sealing of the waggon in question should 
be held to amount to such wilful neglect 
on the part of the Railway Company as 
to make them liable for the loss in spite 
of the protection afforded to them under 
risk-note form B. Reliance was placed 
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ia support of this argument on a recent 
•dfloision of a Bench of the Calcutta High 
Oourt in the case of Karali Prosad v 
H. I. By. Co. (A. I. B. 1928 Cal. 498) 
But the facts of the Calcutta case, as 
found, were quite exceptional in that the 
^oors of the waggon from which the 
goods in question were stolen were not 
only not looked but did not even bear 
ally seals, and therefore it was rightly 
held that there was wilful neglect on 
the part of the Railway Company which 
took the case out of the purview of the 
contained in the risk-note, 
mere sealing is at all effec- 
tive ’’ it was considered unnecessary to 
enquire in that case. 

On the contrary, it was hold by 
Baker, J. C., in the case of O I. P. By. 
Co. V. Haji Umar Sharif {Civil Revn. 
No. 60 of 1924) whore the door of the 
waggon in question was only sealed but 
not looked, that the failure to look 
waggon did not constitute wilful neg- 
lect for the reason that' 

aa the company owns thouaanda of wag- 
igona, it la impracticable to have a different 
lock for every waggon, and if one standard 
pattern of lock ia used it will not be long be- 
fore thieves will make kaya fitting it." 

The proved facts in the present case 
are on all fours with those in Secy, of 
State V. Ghanaya LaUSti Krishan (2) 
wherein it was held that the Railway 
Company was not guilty of wilful neg- 
lect as defined in Ardeshir Bhicaji 
Tamoli v. O. I. P. By Co. (3) because 
there was nothing on the record to 
show that the practice of sealing wag- 
gons in vogue had been proved to be an 
inadequate safeguard or that a system of 
looking waggons was known to be a 
necessary precaution in the case of a 
train travelling over a long distance and 
yet was deliberately and intentionally 
not adopted by the Railway Company. 
It is, therefore, clear that the plaintiff 
having failed to prove wilful neglect on 
the part of the defendant Company in 
the present case, his claim was rightly 
dismissed by the lower Court. The 
application for revision fails and is dis- 
ccissed with costs. Pleader’s fee Rs. 25. 

P.N.^R-K. Revision dismissed. 


protection 
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(2) A. 1. R. 1928 Lah. 837=10 Lab. 329. 

(8) A. 1. R. 1928 P. C. 21=52 Bom. 169=55 
I. A. 67 (P.O.). 
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Jackson, A. J. C. 

Gowris/iajiAar— Applicant. 

V. 

Debiprasad and others — Non-Appli- 
cants. 

Civil Revn. No. 452 of 1927, Decided 
on 7th August 1929, from order of Dist 
Judge, Jubbulpore, D/- 12th November 
1927, in Misc. Case No. 39 of 1927. 

(a) Succeition Act (39 of 1925), S. 206 — 
Penon having remedy by luit under S, 208 
— No reviiion ii neceiiary. 

Where a peraon has a remedy by way of 
suit under S. 203, it is not necessary for the 
High Court to exercise its power of revision. 

[P 318 G 1] 

(b) Civil P. C., S. 115 — Scope. 

Soctioa 115 IB not directed against conclu- 
sions of law or fact in which the question of 
jurisdiction is not involved . A. I. H. 1917 
F. C. 71, Foil. [P 318 C 1] 

(c) Succession Act (39 of 1925), S. 209 — 
Person aggrieved by order in summary pro- 
ceeding under part 7 should seek remedy 
by suit. 

A person aggrived by an order passed in s 
summary proceeding under part 7 should seek 
hiB remedy by a suit and not by an applica- 
tion by revision . 2 N. L. B, 72, Appi . 31 Cal. 
929, Dist. [P 318 U 1] 

J. Sen — for Applicant. 

B. E. Bose, V. Bose and P. N. Budra 
— for Non-Applicants. 

Order — This is an ^application for 
revision 5f an order passed by the Dis- 
trict Judge,Jubbulpor 0 , on an application 
made to him under S. 192, Succession Act. 
He has held that two persons, Dwarka- 
prasad and Jagdishprasad were entitled to 
posaession of the property of one Shamlal 
on the death of Shamlal’s daughter Dro- 
padi Bai. The applicant claims to be 
the next reversioner to Dropadi Bai 
along with the two persons mentioned. 
His claim to possession has, however, 
been rojeobed by the learned District 
Judge because of a compromise entered 
into by the applicant in litigation bet- 
ween him and Dropadi Bai and others. 
It is argued on behalf of the applicant 
that this compromise amounted to a 
transfer of his reversionary rights and 
was invalid under S. G (a), T. P. Act. 
Rulings of the Privy Council both for 
and against this decision have been cited 

There is I think a clear distinction 
between the two sets of rulings ; but I 
do not propose to state my conclusion as 
to whether the compromise affects the 
applicant's rights, aa I consider that 
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I must reject this application for revi- 
sion. 

In the first place, it is to be noted 
that the applicant has his remedy by 
way of suit, this remedy being preser- 
ved for him by S. 208, Succession Act. 
In the ciroumstances, it is not necessary 
for this Court to exercise its power of 
revision if it has such power in the pre- 
sent case. In the second place, there 
has been no assumption of or failure to 
exercise jurisdiction and no illegality or 
material irregularity in the exercise of 
jurisdiction. At the most the applicant 
contends that the learned District Judge 
'has made a mistake in law. As has been 
jlaid down by the Privy Council in Bala- 
krishna Odayar v Vasudeva Ayyar (1) 
|(at p.799 of ^0 Mad ), S,il5. Civil P.C.,i 9 
inot directed against conclusions of law 
or fact in which the question of jurisdic- 
tion is not involved. 

In the third place, it appears to me 
that S 209, Succession Act, is a bar to 
revision. That section lays down that 
the decision of a District Judge in a 
summary proceeding under part 7 of the 
Act shall have no other effect than that 
of settling the actual possession but for 
that purpose shall be final and shall not 
be subject to auy appeal or review. Act 
19 of 1811, which has been repealed by 
the Succession Act of 1925, had simi- 
lar wording and has been held in Khaja 
Kutubuddin v. Ehaja Faizuddin (2) 
,not to permit revision That is a view 
with which I agree. It seems to me 
to have been the intention of the legisla- 
ture that any person aggrieved by an 
order passed in a summary proceeding 
under part 7, Succession Act, should 
iseek his remedy by a suit and 'not by an 
japplication for revision. In Sato Koer 
V. Gopal Sahu (3) a decision relied up- 
on by the applicant, there is a finding 
that the Act did not apply in that parti- 
cular case ; and the decision cannot 
therefore be authority for holding that 
revision is possible. I dismiss the ap- 
plication with costs. I fix pleader’s fee 
at Bs. 15. 

P.N./R.K. Bevisioii dismissed. 


(1) A. I. R 1917 P. 0. 71=a40 Mad, 793= 44 
I. A. 261 (P. G.). 

(2) [1906] 2 N. L. R. 72. 

(3) [1907] 34 Cal. 929=12 C. W. N. 65. 


Jackson, A. J. 0. 

Kasturchand Bhikamchand Shop^ 
Appellant. 

V. 

Atmaram and another — Respondents. 

Second Appeal No. 229-B of 1928, De- 
cided on 30th July 1929, from decree of 
Addl. Dist. Judge, Khamgaon, D/- 30tb 
June 1928, in Civil Appeal No. 72 of 
1927. 

(a) Evidence Act, S. 110 — Perion tether- 
ing cattle for four monthi in year — Pre- 
■umption of title ariiei but not definite 
proof. 

Where a person is in possession of property 
and he use.>] it for four months of every year 
for tethering his cattle, such possession ia 
prima facie evidence of title, but Court should 
not say that the person's ownership is esta- 
blished : 13 N. L. R, 2.5, n^sL [P 319 0 Ij 

(b) Registration Act, S. 28 — Property in- 
cluded for effecting registration at partis 
Gular place — Property belonging to trans- 
ferrer and intended to be transferred — Regis- 
tration is valid. 

Though certain property is included in sale- 
dead to enable it to be registered io particular 
place, still if that property belongs to tho 
transferror and was intended to be transferred 
by the parties, the registration cannot be in- 
valid: A. I. R. .1921 P.C. 0; A. I. R, 1914 P.C* 
67; 15 N. L, R, 75 and A, I , R. 1928 Nag. 1» 
But. [P 319 G 21 

(c) Transfer of Property Act, S. 53— 
Scope. 

A transfer which satisdes some oreditora- 
oannot be held fraudulent. [P 319 C 21 

M R. Bobde — for Appellant. 

S. B. Gokhale — for Respondents. 

Judgment — This appeal arises from 
a suit for a declaration that two fields* 
are liable to attaobment and sale in 
execution of the plaintiff's decree againsb 
Lalchand, the father of defendant 2. 
The fields in question were sold by Lal- 
ohand on 8th December 1920 to defen-' 
dant 1. In each of the sale deeds (Exs.l 
D-2 and 1 D 3) a small piece of open 
land situated in mouza Wazar has been 
included and by this inclusion it waa 
possible to register the deeds in monza 
Amrapur. It is urged, in the first place^ 
that the two sites in mouza Wazar did 
not belong to Lalchand, that they were 
included in the deeds merely to enable 
the registration to be obtained at Amra- 
pur and that there has oonsequently 
been a fraud upon the law of registra- 
tion. 

As regards the question of ownersbiiv 
the lower Court has found that Lalchand 
was in possession of the two sites and 
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bhab he used bhem for four moabhs of 
every year for tebheriag his oabble whioh 
he seat bo Wazar for grazing. From this 
ib finds bhab Lilohand's ownership has 
been suffioienbly osbablishei. lbs reason- 
ing is open bo oribicism as regards bhe 
effeob bhab ib gives bo bhe appellanb’s 
admission of bhe map filed on behalf of 
defendanb 1 ani as regards bhe mis- 
applioabion of bhe maxim bhab pos- 
Assion follows bible. What bhe lower 
Gonrb should have done is bo hold that 
possession is prima facie evidence of 
title under S. 110, Evidence Act, and its 
finding is nob necessarily incorrect be- 
cause of bhe mistakes referred to. It is 
argued that, as laid down in Badhikadas 
V. Harmohanlal (l), possession of bhe 
nature proved cannot be held to prove 
title, bub I think that the argument is 
wrong. The possession proved is essen- 
tially diiferenb from that dealt with in 
the ruling cited. I hold that the pos- 
session proved is primi facie evidence of 
title and that the appellant had to prove 
that there was no bible in Lalchand. This 
he has failed to do 

It is argued, nevertheless, bhab there 
is a fraud on bhe law of registration, 
because these two sites of Wazar were 
included in order to enable the deeds to 
be registered at Amrapur That is a 
finding of the lower appellate Court, 
but ib also finds that there was a real 
intention on the part of bhe parties that 
the sites at Wazar should be transferred. 
This is a finding with which I cannot 
interfere and it is sufficient to make the 
registration valid. In Biswanath Prasad 
V. Chandra Narayan (2), registration 
was held invalid because the deed was 
registered in the Mozatlarpur District in 
which the mortgagor had purchased a 
one kauri share in a village for registra- 
tion purposes, bub in that case it was 
bold that ib was nob the intention of the 
parties that the one kauri share should 
▼est in bhe mortgagor or pass under the 
mortgage. In Harendra Lai Boy v 
Haridasi Debi (3), bhe property included 
lor registration purposes was found to be 
non-existent. In Urkudya v. Doma (4) 
it was found that bhe property did not 
belong bo bhe mortgagor and in V i/an~ 

(1) [19i7J 13 N. £j. R. 25=3) I. 0. 54. 

(2) A. I. R. 1921 P.O. 8=19 Oal. 503=49 I. A. 

127 (P.O.). 

O) A. I. R. 1914 P.O. 67=11 Oil. 972=11 I. 

A. 110 (P.O.). 

(4) [1919] 15 N. L. R. 75=50 I.O. 7G4, 
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katesh V. Annasa (5) it was found that 
bhe property was not intended to be 
mortgaged. These oases are all differen- 
tiated from the present case by the fact 
that in bhe present case the property 
belonged to the transferrer and was in- 
tended bo be transferred. * 

It is urged that, nevertheless, the 
transfer is fraudulent on the following 
grounds: 

(1) That Lilchand’s mother was the 
sister of defendant 1, (2) that payment of 
Bs. 1,000 of the consideration has been 
held to be doubtful, (3) that Lalcband 
and after him his son defendant 2 have 
been left in possession of the fields, (4) 
that Lalchxnd transferred nearly the 
whole of his property, (5) that the 
method of registration shows a desire for 
secrecy, and (6) that there was no press- 
ing necessity to pay off at least one of 
bhe two mortgage debts said bo have been 
satisfied as a result of the sale. 

It must be admicted that there are 
several features in this case that go to 
indicate fraud in the transfer, but the 
lower appellate Court has found that out 
of the total consideration of Bs. 8,500, 
Bs 3,500 was due to defendant 1 on two 
promissory notes and Bs 4,030 was re- 
quired to pay off the debts on two mort- 
gages. Tliat being so, I cannot find that 
S 53, T. P Act applies This is nob a 
case of fraudulent preference under the 
Insolvency Act and a transfer which 
satisfies some creditors cannot be held 
fraululent. The appeal is dismissed 
with costs. 

P.N./fl.K. Appeal dismissed. 

{5) A. 1. R. 1923 Nag. 1=23 N. L. R. 143. 
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Macnaib, Offg. J C. 

Divarkabai — Defendant 3 — Applicant. 

V. 

Sakharam and others — Plaintiffs — 
Non-Applicants. 

Misc. Judicial Case No. 71 of 1923, 
Decided on 9th September 1929, for 
leave bo appeal in forma pauperis from 

decision in Civil Suit No 2iofl92S, 
D/- 17th November 1920. 

(a) Civil P. C., O. 33, R. 1 — Entitled to 
property. 

It oaaaot ba aaauniad thit tho framani « F 
0, 33, R. 1, thought thiit overy one who la 
eatltlol to propirty was poasesaad of msana to 
the value of that property. [P 820 G 2] 

4c (b) Civil P. C.. O. 33, R. 1 — Words 
"poaieiied of lufficient meani” are not in* 


Dwabeabai y . Saehabam 
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tended to be quelifieo. by words "other then 
the subject metter of the suit." 

It is not intended to qualify the words 
"poBBesBcd of sufficient meanB" by the words 
"other than the subjecb-niatter of the auit"; 
and there is no reason whatever to think that 
beoauBe the Bubject matter of the suit must be 
excluded from property to which the party ia 
entitled, it should be excluded from the 
means of which the party is posBeased : 30 

Bom. 593, Rel on. [P 321 G 1] 

G. G. Hatwalne^ior Applicant. 

P. S. Kotval and H, B. Gadgil for 
Non-Applicants. 

Order. — The applicant applied for 
permission to appeal as a pauper. The 
Court from whose decision the appeal 
was preferred was directed to enquire 
whether the applicant was on 18th De- 
cember 1928 in possession of (l) house 
property claimed in the State of Bhor 
and (2) property which formed the sub- 
ject matter of the suit, and whether the 
property of either class and also of both 
classes taken together is sufficient for the 
fee prescribed by law. 

I need not consider the finding regard- 
ing the house property and land in the 
State of Bhor. It appears that this pro- 
perty is in reality the property of the 
sons of the applicant : the non-applicants 
admit this. The trial Court has found 
that the applicant was on 18th December 
1928 in possession of jewellery and gold, 
property, which formed the subject mat- 
ter of the suit, of ample value to cover 
the fee prescribed by law. The appli- 
cant has objected to this finding. In her 
evidence she Ldmits that ornaments 
worth about Rs. 25,000 were taken in 
possession by her on the death of Vithal 
and remained with her till about two 
years ago Her assertion is that from 
time to time she used to hand over orna- 
ments to her son Vinayak or Baboo in 
order that he might sell them and incur 
expenses, She is not able to give any 
details and she has nob examined her son 
Vinayak : clearly it would have been 
possible for her to examine Vinayak and 
the persons to whom Vinayak sold the 
ornaments and thus furnish very strong 
evidence that most of the ornaments had 
been sold ; it should not be difficult to 
furnish proof of the disposal of ornaments 
of considerable value 

It is unnecessary to consider the vague 
evidence regarding the amount of ex- 
penses incurred by her. When she was 
living with Vinayak and Vinayak was a 
party to the various suits, it is clearly 


possible that most of these expenses were* 
met by Vinayakrao. She has not proved 
the sale of a single ornament, and the' 
inference that she is in possession of the^ 
bulk of the jewellery is proper. It ie 
irrelevant that the trial Judge held that 
the prosecution for contempt of Court- 
should not be sanctioned because it was- 
not clear that she was in possession of 
this property at the time she was ordered* 
to hand it over to the receiver ; this was 
not a finding in the course of the trial of 
the suit. It is not material that the ap- 
plicant, after representing that she had 
no property when she was directed to< 
hand it over to the receiver, applied for 
maintenance allowance, and the evidence 
of witnesses who say that she appeared 
to have no property is useless. I there- 
fore hold that the applicant was on 16th 
December 1928 in possession of valuable- 
property which formed the subject matter 
of the suit. 

I have next to consider whether th^ 
applicant was on 18bh December 1928 ^ 
‘‘pauper,” as defined by the explanation' 
to R. 1, 0 33, Sch. 1, Civil P. C. This 
explanation runs : 

"A pBrsoD IB A 'pauper' whan he ib not pos- 
sessed of sufficient means to enable him to 
pay the fee prescribed by law for the plaint in' 
such suit, or, where no such fee is prescribed^ 
when he is not entitled to property worth 
Bs. 100 other than his necessary wearing ap- 
parel and the subject matter of the suit." 

It is clear that the decision of the 
question whether a person is a pauper is 
to be governed by special considerations 
when no fee is prescribed by law for the 
plaint. Where a fee is prescribed, the 
person who desires to file the suit cannot 
be held to be a pauper if he possesses 
just sufficient means to pay the fee ; he- 
need not possess means to meet demands 
for process-fees, diet-money for witnesses 
and similar expenditure. In the special 
case where no fee is prescribed he must^ 
be considered a pauper unless he is enti- 
tled to some property : some consider* 
ation then is shown for the necessity to^ 
meet expenses necessary for the conduct 
of the suit, but the section considers it 
sufficient that he should be entitled to 
property It cannot be assumed that the 
framers of this rule thought that every 
one .who is entitled to property was pos- 
sessed of means to the value of that pro- 
perty : had they desired to lay down 
that the person must be possessed of 
means, presumably they would have re- 
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pealed the words used in the begianing 
of the explaoation. As the oonditioa was 
that he should nob be enbitled to pro- 
perty, it was neoessary to add the words 
that this property should be other than 
the Bubjeob matter of the suit. Clearly 
it would be unfair to lay down that a 
person could not sue as a pauper because 
he has a just claim to the property for 
possession of which he desires to sue. 

lit seems obvious that it was not in- 
tended to qualify the words '‘possessed 
of sufhcient means" by the words "other 
than the subject matter of the suit" : 
this was held in Kr%shnabat v. Mano~ 
har (l). There is no reason whatever to 
think that because the subject matter of 
the suit must be excluded from property 
to which the party is entitled, it should 
be excluded from the means of which the 
party is possessed. O. 33, Sch. 1, Civil 
F. C , refers primarily to suits and it is 
ordinarily the case that the subject mat- 
ter of the suit is out of the plaintiff’s 
reach, but when the applicant for leave 
is a defendant-appellant, the case is 
different. The applicant has control over 
the jewellery and gold, of which she is 
in possession. I hold then that the ap- 
plicant was not a pauper on 18th Decem- 
ber 1923. The application is rejected. 
The application has not been made in 
good faith ; 1 reject the memorandum of 
appeal. Counsel’s fee Rs. 60. 

P.N Ir. 1L. Application rejected. 

(1) [1906J 30 Bom. 593=8 Bom. L.R. GrTi 
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Jackson and Subhedar, A. J. Cs. 

Par ashram — Defendant 1 — Appellant. 

V- 

Shriram and others — Plaintiffs and 
Defendants 2 to 4 — Respondents- 
First Appeal No- 20-B of 1927, De- 
cided on 19bh July 1929, from decree 
of 1st Addl. Diet. Judge, Akola, D/-2lBt 
February 1927, in Civil Suit No. 12 
of 1926. 

^ (a) Hindu Law — Adoption— Full owner 
of property by will bequeathing it lo his 
wife N for life and after her to hii widowed 
daughter* in-law K abiolulely — Will giving 
permiiiion to either widow to adopt — 
Widow N entering into contract relating to 
property and K bringing suit for ill ipecilic 
performance — Adoption made after eilate 
had be come veiled in two widowi— Suchiub- 
■equent adoption cannot ouit A^of her life 

1929 N/11 & 42 


intereit nor can it after N*s death prevent 
veiling of aholule eitale in K and N can 
enter into luch contract and K can maintain 
luit for ipecific performance » Specific 
Relief Act, S. 25. 

Where the adoption ii made by a will by 
one who hai full power over hii property 
under which a portion of that property ia 
carried away, lubiequent adoption made by 
a widow m virtue of a power to adopt oannot 
afieot the portiou diepoeed of- [P 328 0 1] 

A perion who waa lull owner of the pro- 
perty exeouted a will bequeathing hii entire 
eatate to his wife N for life and alter her to 
his widowed daughter-in-law K abiolntely. 
The will alio gave permiiiion to either widow 
to adopt a son and enjoined npon them to 
take an agreement from the natural father 
poRtponing the rights of the adopted lou till 
the demise of the widows. Widow N entered 
into a contract relating to property but died 
in a short time. Subsequently K brought 
a suit for speoiflo performanoe of the con- 
traob. The adoption waa made by K accord- 
ing to the directions in the will and after 
the estate had become vested in the two 
widows as devisees under the will of the full 
owner. 

Held : that the adoption could not ouet N 
of her life-interest nor could it after the 
death of N prevent the vesting of an absolute 
estate under the terms of the will for the 
simple reason that the bequests bad taken 
effect already long before the adoption, that 
K could enter into the contract and that N 
could maintain the suit for ipeoifio perfor- 
mance : A. I. H. 1927 P.C. 139, Bel. on. 

IP 32« 0 1} 

(b) Contract Act, S. 63 — Scope. 

An agreement was arrived at between part- 
ners in a firm that partneiship be dissolved 
and K one of the partners should purohaso 
the concern and after payment of partneiahip^ 
debts out of the consideration distilbate the 
balance between several partners according 
to their shares. A notice was sent by a pro- 
misee calling upon K to get the sale-deed 
exeouted by paying agreed amount and say- 
ing further that if he did not do that under- 
standing that he was not willing to abide by 
settlement and oonsidering it to be oancel- 
led, a claim would be brought against him: 
for rendition of accounts. 

Held : tbRt the notice did not put an end 
to the oontiaoj. LP 3^^ 0 2} 

M. V. Joshi and E. K. Manohar — for 
Appellant. 

M. B, Niyogi — for Respondents 1 
and 2. 

Judgment. — The facts leading to this 
first appeal are briefly these. In the- 
year 1904 a partnership was formed bet- 
ween the parties to start a factory at 
mouza Hiwarhhed in the Akola district 
known as "Narayandas Parashram Gin- 
ning factory". The several partners had 
vaiying shares in this concern, the 
plaintiffs having Rs. 0 9-3 and the de- 
fendants Bs- 0-6-9. It is admitted that 
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plaintiff 1 had authority for plaiu- 
tiS i tq aot for him in this partnership 
oonoem -while defendant 1 had similar 
authority from the other two defendants. 
The ease for the plaintiffs was that on 
4th Ootober 1923 an agreement was ar- 
rived at between the firm of plaintiff 1 
which was then represented by one 
Sonabai as owner thereof and defen- 
dant 1, that the partnership ha dissolved, 
that defendant 1 should purchase the 
concern for Rs. 41,000 and after pay- 
ment of partnership debts ont of the 
consideration distribute the balance bet- 
ween the several partners according to 
their shares- As defendant 1 failed to 
carry out this contract the present suit 
was brought by the plaintiffs to have the 
agreement specihcally enforced or in the 
alternative for a decree for dissolution 
of b3<Ttnership and for recovery of the 
umounb of assets due to them. 

Defendant 1 alone contested the claim, 
the other defendants remained ex parte- 
Defendant L admitted the contract of 
eale but alleged that as he was doubtful 
o£ the capacity of Sonabai — who was a 
Hindu widow with limited powers — to 
enter into the bargain he had asked for 
and secured a guarantee from one Bal- 
kisandas\ the uncle in-law of the lady, 
to stand surety for the bargain- It was 
stated that on the strength of this as- 
eurance of suretyship the defendant made 
the agreement on 1st November 1923 
and had even gone to the length of pnr- 
chasing the necessary stamps for oon- 
weyance- The defendant, however, al- 
leged that Balkisandas later on refused 
to stand surety and plaintiff 1 served 
him (defendant 1) with a notice dated 
17th June 1921 whereby she oancalled 
the contract to which defendant 1 agreed- 
The rigbjiof Hirabai to represent: the Qrm 
of plaintiff 1 in this suit was challenged 
on the ground that she had adopted a 
son who alone could have a right of suit 
The alternative claim for dissolution and 
rendition of accounts was not resisted 
but it was alleged that the accounts were 
made up till Srd November 1923. In 
reply the plaintiffs asserted that Fatte- 
lal, who was the original owner of the 
firm of plaintiff 1, had hy his will made 
the two widows successively owners of 
the firda and that the natural father of 
thehov adopted by Hirabai having given 
an agreement in her favour constituting 
her the ‘ owner of the property for her 
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lifetime, she alone and not the adopted 
son had the right to insAtute the pre- 
sent suit. 

A fair idea of the further pleadings 
of the parties would be gathered from 
the following issues which were settled 
for trial ; 

" 1. Whether Fattela] executed the alleged 
will dated 13th November 1916 7 

2. Are the oondibioaa and directions in the 
said will valid in law and do they confer 
title on the plaintiff bo bring this suit ? 

3. Whether the coutraob oE sale was ter- 
minatod by the notice dated 24th June 1924 7 
What is the effect of the notice 7 

4. Whether Balkisandaa had agreed to stand 
as guarantee for the sale transaotion as al- 
leged by the defendant ? Was it on such assu- 
rance of Balkisandas that defendant 1 agreed 
to have safe deed as alleged by defendant 
17 Did Balkisandas refuse to stand guaran- 
tee as alleged by defendant 1? 

5. Should a decree for speoifio perform- 
ance of the contract of sale under the cii- 
Qumstances of the oaso be passed^ 

G. If nob, whether the accounts were set- 
tled upto 3rd November 1923 as alleged by 
defendant 1 except in respect of points noted 
in the docament data 1 4^:0 November 1923? 

7. Since which date defendant 1 is liable 
to render account? 

8. Has the plaintiff paid any unnooeBsary 
court-foes? If so, is the partnership estate 
liable for the same? 

9. Is plaintiff 1 entitled to maintain the 
suit apart from the will? Did the adopted 
sou Purushottamdas execute the deed dated 
15th May 1924 through his natural father? 
Are the conditions therein valid and enfot- 
cible? 

10. Did Sonabai possoas power to enter 
into the alleged contract and can plaintiff 
1 sue upon tnat?” 

The learned Additional District Judge 
who tried the case, in an elaborate judg- 
ment, decided the several issues in plain- 
tiffs’ favour and decreed the claim for 
specific performance of the agreement. 
Defendant L alone has filed the pre- 
sent appeal. 

The main argument advanced by Sir 
Moropanb Joshi, the learned advocate 
for the appellant, was that Hirabai had 
no right to institute the present suit 
because she had already adopted one 
Purushottamdas on 15th May 1924 who 
alone from that date could and did re- 
present the film 'ci plaintiff 1 on 
behalf of which the contract which is 
sought to be specifically enforced by the 
present suit was entered into by Sona- 
bai on 4th November 1923. It was ooo- 
teuded that in spite of the directions to 
the contrary contained in the will (Ex. 
P-3) of the last male owner of the firm, 
viz. Fattelal, and notwithstanding th6 
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'Agreement (Ex P-4) given by the na- 
tural father of Parashottamdae, the ves- 
ting of the estate in the adopted son 
could not be postponed under the law 
and reliance was placed upon Krishna- 
murthi Ayyar v. Krishnamurthi Ayyar 
(l) in support of this contention. In 
the Privy Council case relied on by the 
appellant's counsel a Hindu full owner 
had executed a will whereby he disposed 
cff his estate to certain specified persons 
including his own prospective adopted 
son Before the adoption he even took 
the precaution of taking a formal agree- 
ment from the natural father of 
the adopted boy consenting to the 
several testamentary dispositions. After 
the deith of the testator in a suit 
brought by certain legatees against the 
adopted son to recover possession of the 
properties bequeathed to them, the latter 
challenged the validity of the will and 
it was held that the will on the strength 
of which the legacies were claimed was 
invalid because long before it came into 
operation on the death of the testator 
the properties disposed of by it had 
already become jointly vested in the 
adopted son and could not be effectualy 
disposed of by the will of the father 
who was merely a coparcener with the 
adopted son incapable under the Hindu 
law of making a will in respect of the 
coparcenary property even though the 
consent of the natural guardian of the 
adopted boy was secured to such testa- 
imentary dispositions before the actual 
adoption. The true principle governing 
the case was laid down byttheir Lordships 
of the Privy Council in the following 

words appeiring at p. 5*z6 of the report: 

" Whan a diapoBitioa is mi&da iaber vivoa 
by oae who has full power over property 
under which a portion of that property is 
oarriod away, it is cleai: that no rights of a 
son who is subsequontly adopted oan allaot 
that portion which la diapoaed of. The same 
is true when the disposition is by will and 
the adoption is subBsquently made by a 
widow who has been given power to adopt. 
For the will speaks as at the death of the 
testator, and the property is oarriod away 
before the adoption takes place. It is also 
obvious that the consent or non-consent of 
iihe natural father oannot in such cases afieot 
the question. But it is quite different when 
the adoption is antecedent to the date at 
which the disposition is meant to take efleot. 
The rights which flow from adoption are im- 
mediate, and the disposition, if given effect 
to, is inconsistent with these rights and oan- 
aot of itself vi propria affect them." 

(1) A. 1. R. T927T7 a 189; 


Applying the principle enunciated in 
the above quotation to the faota of the 
present case it is perfectly obvious that 
instead of supporting the case of the 
appellant it directly goes to support the 
case of the conteading respondents. It 
is admitted that Fattelal was the sole 
owner of the firm of plaintiff 1 on 
I3bh November 1916 when he executed 
his will (Ex P-3J whereby he bequea- 
thed his onbiro estate, comprising the 
share he owned in the partnership of 
“ Narayandas Parashram Ginning fac- 
tory," to bis wife Sonabai for life and 
after her to his daughter-in-law, Hira- 
bai— the widow of his predeceased son 
Labhchand — absolutely The will also 
gave permission to either widow to take 
a son in adoption, in case the testator 
himself did not adopt any in his 'life- 
time, and in order that the son so adop- 
ted may not enjoy the estate till after 
the demise of the two widows, it en- 
joined upon them to take, before adop- 
tion, an agreement to that effect from 
the natural father of the boy selected for 
being adopted. It is also admitted that 
Fattelal died on 24th May 1917 without 
himself making any adoption and it is 
nob and could not be denied that as the 
sole owner he was under the law fully 
Gompeteab to make whatsoever disposi- 
tion he liked of his estate The adop- 
tion of Puruahottarndas by Hirabai ^as 
admittedly made some seven years after 
the death of Fattelal and long after the 
estate had become vested in the two 
widows as devisees under the will of the 
full owner. In other words in the langu- 
age of their Lordships of the Privy 
Council the property was "carried away 
before the adoption” of Purushobtamdas 
took place Under tliese circumstances 
neither the directions in the will (Ex. P. 
5) nor the agreement (Ex. P-4j which 
WAS evidently taken in virtue of the said 
directions, can, on the principle already 
enunciated, affect the question of .the 
validity of the will of Fattelal wh^rphy 
Sonabai and Hirabai succeeded to the 
estate. 

It was then in her capacity as the 
holder of a life estate by virtue of the 
will of her husband, and not as bis natu- 
ral heir under the Hindu Law, .that 
Sonabai succeeded to the firm of plains 
tiff 1 and it was in this capaoity 
that she must be deemed to have e^’tMed 
into the agreement with defendant X op 
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4bh November 1923 which is sought to be 
specifically eoforoed by tbe present suit. 
iBy his adoption on 16bh April 1924 Fnru- 
shottamdas could not therefore oust 
Sonabai of her life interest in the firm of 
plaintiff 1 nor could he, after the death 
of Sonabai on 8th October 1924, prevent 
the vesting of an absolute estate in Hira- 
bai under the terms of the will of Fatte- 
lal for the simple reason that the be- 
quests had taken effect already long be- 
fore his adoption. We have therefore no 
hesitation in holding, though for reasons 
somewhat different from those given by 
tbe lower Court, that Hirabai alone is 
the sole representative of the firm of 
plaintiff 1 after the death of Sonabai and 
.as such entitled to maintain the present 
jsuit. The above finding also disposes of 
the other contention advanced on behalf 
of the appellant that under S. 25, Specific 
Belief Act, Hirabai could not maintain 
the suit for specific performance of the 
contract because she could not convey a 
valid title to defendant 1. 

It was next argued that under the 
notice (Ex. D-5) dated 17th June 1924, 
plaintiff 1 having unequivooably rescin- 
ded the contract she was inaompeDent to 
maintain the present suit to enforce it 
although the appellant may not have 
been able to prove that he communicated 
his assent to the cancellation as alleged by 
him. Tbe learned coansel for the appel- 
lant went so far as to assert that tbe 
assent of tbe defendant for rescission of 
tbe contract was unnecessary and this 
contention appears to be warranted by 
tbe language of S 63, Contract Act which 
provides that 

"every promisee may dispense with or remit 
wholly or in part the performance of the pro’ 
mise made to him." 

The only question for decision there- 
fore is if the terms of tbe notice (Ex. D-5 
favour the interpretation sought to be 
put upon them by the appellant's coun- 
sel and come within the purview of 
8. 63, Contract Act. The last portion of 
the notice .(Ex. D-5) which requires cor- 
rect interpretation is translated as under; 

"My client having purchased a stamp paper 
for the sale deed is ready to execute the pro- 
per sale dttod but you are evading to get the 
Bale deed executed alter paying the amount. 
You are therefore asked to get the sale deed 
executed by immediately paying the agreed 
Amount together with its interest up to this 
date. If you do not do this, understanding 
that you are not agreeable to abide by the 
edttjlenient ol 4th November 19JI8 and consi- 
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dering it oanoalled a claim would forthwith bo^ 
brought against you for rendition of aaeounts 
from the oommenc^meiit of the factory eto." 

The matter relating to the oonstruc- 
tion and effect of this notice was embo- 
died In issue 3 and is dealt with by the 
lower Court in para. 6 of its judgment. 
The learned Additional Distriot Judges 
holds that the notice did not put an end 
to the agreement of sale but on the con- 
trary reserved to the plaintiff tbe right 
to enforce it by a suit. The conduct of 
defeodaub 1 after receipt of tbe notice it- 
self shows that he did not take the notice 
in the light of the cancellation of the 
contraot for otherwise he would not have 
approached Mr. Athlay the pleader for 
the plaintiff (P. W. 7) for settlement of 
the dispute and got the draft of convey- 
ance (Ex- F-8) prepared by Mr. Athlay 
in consultation with his own pleader 
Mr. Bapat on or about 2Qd July 1924. 
The language of tbe notice also does not 
warrant the construction that it unequi- 
vocably cancelled tbe contract. For the 
reasons given above we uphold the deci- 
sion of the lower Court on this point and 
hold that the notice in question did not 
pub an end to the contract and that it 
does not in any way debar the plaintiffs 
from enforcing the ooutracb specifically 
It was conceded, in reply, by the learned 
counsel for tbe appellant that since there 
is no allegation that plaintiff I was a 
party to the alleged arrangement between 
defendant 1 and Balkisandas, tbe plea of 
suretyship advanced by defendant 1 was 
absolutely out of place in the present suit 
which would not be affected in any way 
even if it be held proved that Balkishan- 
das backed out of his promise to stand' 
surety. It is therefore unnecessary to< 
decide if as a matter of fact Balkisandas 
agreed to stand as surety and subsequent- 
ly declined to do so. 

The last argument of tbe counsel for 
the appellant ohallanged the principle of 
accounting adopted by the lower Court, 
which did not first deduct the debts 
amounting to Bs. 13,050 out of the oon- 
sideration of Bs 41,000 payable to the' 
plaintiffs and defendants by the partner- 
ship before asoertaioing the amount due 
to the plaintiffs under the berms of the 
agreement. This method of accounting 
was conceded by the •advocate for tha 
respondents to be wrong. According to- 
the agreement (Ex. F-l) all the debts due» 
from the partnership ought- to be first. 
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deducted out of the oonsideratioD for sale 
and the balance in hand should then be 
distributed among the several partners 
according to their shares. On this prin- 
ciple of accounting the plaintiffs' share 
in the next balance after paying all the 
partnership debtn will come to Be. 
24,969-12-9 and the lower Court's de- 
cree will therefore be modified by sub- 
stjybuting this figure for Bs. 27,046-5-3 as 
'payable by the defendants to the plain- 
tiffs with interest at 0-7-9 per cent 
mensem thereon from 4th November 1923 
to 2l8t February 1927 which comes to 
Bs. 4,786-15-0. Interest after that date 
till satisfaction will run at the rate of 
0-8-0 per cent per mensem as already 
ordered by this Court on 22nd September 
1927 by agreement of parties. 

In the light of the original agreement 
'(Ex. P-l) and the further agreement arri- 
ved at between the parties in this Court 
on 22nd September 1927 we do not see 
our way to raise the rate of interest as 
claimed by the plaintiffs- respondents in 
their cross-objection which is dismissed 
with costs. As the appeal has succeeded 
on a minor point conceded by the con- 
tending respondents, all the costs of the 
appeal must be paid by the appellant. 
Costs in the lower Court will be paid as 
.already ordered by that Court* 

P.N./r.K. Decree modified. 
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^Staples and Subhedar, A. J. Cs. 

Kisandas — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 81 of 1929, Deci- 
ded on 29th June 1929. 

(a) Criminal Trial — Discrepancies in pro- 
-eecution evidence on mailers of detail— Evi- 
dence consistent in the main — Absence of 
evidence in rebuttal — Proaeculion alory 
•bold supported by evidence on record. 

Disorepanoies were found on matters of 
detail in the evidence tendered by witnesses 
for the proseoution, the evidence in the main 
being oonsistent. No evidence in rebuttal was 
tendered and it was contended that the pro- 
seoution story was unsupportable. 

Held : that it was more natural than other- 
wise that such diiorepanoles should ooanr on 
account of the Buddenness of the quarrel and 
the extremely short duration of the actual 
assault and that the evidence supported the 
proseoution story. LP 337 0 1] 

4i(b) PonalCodo, S. 114— Convlcllon for 
abetmont It Illegal without definite charge. 

In the absence of a definite charge of abet- 
'inenl being framed against an aoonsod which 
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he had no opportunity to meet, his conviction 
for abetment of murder under 3. 302 read with 
S. 114, Penal Code, is wholly illegal. 

[P 320 0 2] 

(c) Penal Code S. Aisailant striking 

fatal blow not ascertainable — All assailants 
can be held guilty of murder. 

Where it cannot be found who among the 
assailants struck the blow whioh proved to 
be fatal all the assailants can be held guilcv 
of murder: 35 All. 320, Foil. [P 327 C 1, 21 

J. Sen and Shaligram Trivedi — for 
Appellant. 

0. P. Dick — for the Crown. 

Judgment. — On the afternoon of Sun- 
day Slat March this year one Maru 
Kirar died at mouza Mathni in the 
Sohagpur Tahsil, Hoshaugabad Dis- 
trict, as a result of an assault made 
upon him by some village people with 
lathis. Eight wounds were found on the 
body of the deceased, seven of which were 
contusions not amounting to grievous 
hurt bub the one on the head as described 
in the post-mortem report (Ex. P-9) frac- 
tured the skull and lacerated the brain 
and in the opinion of the Medical Officer 
(Ex. P-il) caused death. 

The first informatiou report (Ex. P-l) 
was made by Suka (P. W. 14), the son of 
the deceased, at Piparia statiou house at 
9 p. m. ou the same day, and implicated 
the following seven persons by name as 
the assailants responsible for the crime 
and the informant also gave the names 
of certain persons who witnessed the 
assault : (l) Kisandas Kirar, (2) Bajaram 
Kirar, (3) Nathuram Kirar, (4) Tuuda 
Kirar, (5) Dhauna ’ Kirar, (6) Oorelal 
Kirar and (7) Dal pat Kirar. 

An investigation followed and all the 
aforesaid seven persons were challaned 
before Mr. Shrivastava, Magistrate, 1st 
Glass, Hoshangabad, who, however, dis- 
charged the last three and committed the 
first four to take their trial before the 
Court of Session at Hoshangabad under 
S. 302, 1. P. C., for the murder of the 
deceased Maru Kirar. 

The trial was held by Mr. Amardekar, 
Additional Sessions Judge, who convicted 
Kisandas alone under S, 302 read with 
S. 114, I. P. G.p for abetment of the mur- 
der of Maru and sentenced him to death. 
The other three accused Bajaram, Nathu- 
ram and Tuuda were found guilty under 
S. 323, I. P. C.| only and each of them 
was seutenoed to one year’s rigorous iui- 
pTisonment, 

Agaiuat their convictions all the afoi^e- 
said oOnviobs have preferred separeite 
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appeals to this Coart which are regis- 
tered here as Criminal Appeals Nos. 81 
to 81 of 1929 and since they were oon- 
neoted and heard together this indgment 
will govern the disposal of all of them. 

The story for the prosecution is a bit 
complicated and not quite easy to follow. 
In the early part of the afternoon of Sun- 
day the dist March last, a quarrel took 
place between two women Mt. Daiya 
(P. W. 11) and Mt. Gajaria (P. W. 2) on 
account of a son of the latter taking some 
khaderas (stalks of tuar plants) from 
the fencing of the former The women 
as usual ran at each others' throats but 
the deceased Maru intervened and sepa- 
rated the oombat[i.nts, and peace was res- 
tored. Soon after Dhanna Sonai (P.W 4) 
the husband of Mt Gajaria returned home 
and found two persons Ghirisa and his 
namesake Dhanna Eirar at his door 
threatening his wife and Dhanna Kirar 
gave the Sonar a blow with his lathi 
which injured his finger (Ex. P-8). 
Dharamdas (P W. 12) then intervened 
and peace was again restored. About 24 
minutes after this incident was closed 
the appellant Eisandas came upon the 
scene and enquired of the Sonar as to 
who his supporters were and on getting 
a reply in the negative he at once began 
to abuse the Sonar and the deceased 
Main, who was then at his own house. 
There were then free exchange of abuses 
between the deceased and the appellant 
Eisandas and the latter is said to have 
asked Dhanna Eirar to give five shoe- 
blows to the Sonar (P W. 4) and asked 
his grazier Kolha to fetch the other ap- 
pellants and when they arrived they 
went over to the house of the deceased, 
where the appellant Eisandas pulled him 
out of the osari where he was sitting 
into the angan and all the appellants 
gave him lathi blows. The deceased then 
ran up to a munga tree followed by the 
appellants and was also beaten there and 
when he again went towards a pipal tree 
all the appellants again followed him and 
again gave him blows with the result 
that the deceased then fell down sense- 
less, but died on route to the police 
houi^e. 

Upon a consideration of the evidence 
recorded by him the Additional Sessions 
Judge held : 

"(tt) that all the appellants gave the lathi 
blows to the deceased Mara bub that it oould 
not be proved who among the assailants gave 


the blow on the head of the deceased: 
which lacerated the brain and caused his- 
death ; (b) that there was no Gouspiraoy bet- 
ween the appellants to kill Maru ; and (o)- 
that excepting appellant 1 none of the 
other appellants had any intention of causing 
the death of Maru," 

As a result of the aforesaid findings 
the learned Additional Sessions Judge 
found the first appellant guilty of murder 
or abetting the murder of Maru and th^ 
others of oausiug Maru simple hurt only 
and passed the sentence of death on the 
former and one year’s rigorous imprison > 
ment each on the latter 

Mr. J. Sen who represented all the ap« 
pellants in this Court addressed a very 
long and learned argument at the Bar 
challenging the correctness both of cer- 
tain findings of fact arrived at by the 
Additional Sessions Judge and of the ap- 
plicability cf the law by him to tho 
facts BO found. 

Before proceeding to examine tha 
points of law involved in the case it ia 
necessary in the first instance to dispose 
of the contentions raised in the first five 
and 10th and 11th grounds of appeal to 
the effect that the complicity of the 
appellants in the assault upon Maru has 
not been established. It was argued 
that since the whole lot of the prosecu- 
tion witnesses who are alleged to hava 
witnessed the assault were hostile and 
inimical to the appellants, and because 
they were discrepant on matters of 
detail their evidence was untrustworthy 
and should be rejected It was also con- 
tended that since in the first informa- 
tion report definite persons were named 
as eyewitnesses but who were not exa- 
mined at the trial, a presumption ad- 
verse to the prosecution should ba 
drawn, and that in the absence of dis- 
interested witnesses having come for- 
ward to support the prosecution story it 
should be held that none of the appeU 
lants was really responsible for the as- 
sault which undoubtedly resulted in tha 
death of Maru. It was further argued,, 
as suggested in the written statements 
of the appellants filed in the Sessions 
Court, that Maru probably met his death 
in the assault made upon him by Gola 
Dhanna, Jherisa, Eishora and their 
relations. 

It is undoubtedly well established that 
the eyewitnesses for the prosecution are 
not; disinterested bat certainly hostile tb 
the appellants but under the peculiar 
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oiToumsfcanoeB of this case, bhisfaob alone 

insnffioient to discard their evidence 
as unreliable. There are undoubtedly 
two factions in the village of Mathni and 
that probably accounts for bhe absence 
of any bub bhe persons inberesbed in the 
deceased Maru who happened to witness 
the assault from coming forward to sup- 
port the prosecution. The village is a 
fairly large one and the appellant Kisan- 
daSp who is the mukaddam, is admittedly 
the leader of one party. When the wit- 
nesses who are examined for the prose- 
cution established a prima facie case 
against the appellants it should nob in 
our opinion have been at all difficult for 
the defence to have supported their own 
story to the contrary as contained in 
their written statement, viz., that Maru 
was really assaulted by Gola, Dhanna 
and others. 

The abstract principles detached from 
the facts found in the particular oases, 
as laid down in the several reported 
oases cited by the learned pleader for the 
appellants in support of this branch of 
his argument, cannot, in our opinion, 
apply to the facts of the present case and 
no adverse inference should be drawn 
against the prosecution, because they 
did not examine the witnesses named in 
the first information report. They were 
undoubtedly examined by the police 
in the course of the investigation but 
because probably out of fear of the 
appellants or partiality to them, they 
professed complete ignorance of the 
affair, they were naturally not ex- 
amined at the trial. As to the dis- 
crepancies on matters of detail in the 
evidence of the prosecution witnesses, 
we agree with the Additional Sessions 
Judge that on account of the suddenness 
of the quarrel and the extremely short 
duration of the actual assault it was 
more natural than otherwise that such 
discrepancies should occur in their de- 
positions. In the main their evidence 
is consistent and in the absence in re- 
buttal it supports the story of the pro- 
secution that the four appellants did 
take part in the assault upon the de- 
ceased Maru which resulted in his death. 

The next question that has to be con- 
sidered is what offence was committed 
by the appellants who are proved to 
have taken part in the assault. The 
evidence on record does not prove who 
among the assailanta struck the fatal 
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blow, but the victim having died as a 
result of this assault it should not pro- 
bably have been difficult for the learned 
Additional Sessions Judge to hold the 
whole lot of accused before him guilty of 
murder under the principle of law en- 
unciated in the case of Kanhai v. Em- 
peror (1), instead of convicting three of 
them for simple hurt only under S. 323, 
I. P C. 

But since there is no appeal preferred 
by the Local Government against the 
acquittal of these three appellants of the 
charge of murder it is not open to this 
Court to take any independent view of 
the evidence and come to a finding con^ 
trary to the one arrived at by the Addi* 
tional Sessions Jqdge in this matter : 
Ktshan Singk v. Emperor (2). The find^ 
ing that these three accused were only 
guilty of an offence under S. 323, 1. P. G , 
must therefore stand and on the basis of 
this finding and on the finding that 
Kisandas did not give the fatal blow it 
is clear that the conviction of the appel- 
lant Kisandas for the murder of Maru or 
for abetment thereof cannot be sus- 
tained. 

It has been a matter of considerable 
difficulty to understand if the learned 
Additional Sessions Judge convicted the 
appellant Kisandas of murder under 
S. 302, I. F. 0., or of abetment of murder 
under S. 302 read with S. 114, 1. P, C. 
Para. 14 of the judgment appealed against 
which deals with this matter is really 
incapable of a correct interpretation and 
the learned pleader for the appellants 
very rightly characterized It as full of 
faulty reasoning, illogical conclusions 
and confused findings. The matter is 
not even made clear by referring to the 
form containing the finding and sentence 
which follows the judgment, because it 
also states that Kisandas: 

*'iB guilty of the offence speoifled in the 
charge, namely, that he committed the offence 
of murder and has thereby committed an 
offence punishable under S. 302 read with S. 
114, I. P. 0.” 

It may be noted that the operative 
words of the finding aro not filled in the 
said form by the Judge himself but appa- 
rently by his reader though the form 
bears the signature of the Judge. 

(1) [1913] 35 All. 329=21 I. 0. 657=11 A. L. 
J. 752. 

(a) A. I. R. 1928 P. C. 254=50 All. 722 =5& 
I. A. 390 (P.O.). 
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Having found in fche earlier paragraph 
of his judgmenli bhat the fatal blo^ was 
not given by Kisandas, that there was 
no oonspiraoy to kill Maiu, 

^'thab oven if ab abated by P. W. 9 EiaandaB 
aaked hia followers to atrike it is doubtful if 
each of the followera did intend to kill 
Mam." 

the learned Judge inoonsistently begins 
para. 14 of the judgment by stating that 
'it appears that he did wish that Maru 
ehould be killed," and that because 
Maru ran from the spot near the osari 
to save his life 

'*'bhBt IB to Bay, that ha probably perceived 
that Eisandaa was so violently excited that 
he with the help of othera, might even kill 
him," 
therefore: 

"Under the oircumabanoea, the fatal blow 
must be deemed to have been given at the 
inatanoe of KiaandaB." 

No authority has been cited by the 
learned Judge for fastening upon Kisan- 
das a constructive liability for the fatal 
blow which has not been proved to have 
been given by any one of his three fol- 
lowers, viz , the other appellants. 

Bub the matter does not rest here for 
the learned Judge goes on to state that 
the fatal blow: 

"waa given in hia presenoe by one of hia 
followera if he himaelf did not give it. He 
who gave the blow with a heavy stick on the 
head which fractured the skull and lacerated 
the brain must be deemed to have intended to 
causa death. Murder was thus committed 
cither by Kisandas himself or by one of the 
other three accused in consequence of the 
abetment and in the presence of the abettor 
(Kisandas). Regard being had to the provi- 
eion of S, 114, I. F. G., Kisandas must be 
deemed to have murdered Maru if he himself 
did not kill him." 

Further on the learned Judge abates 
that : 

"It aleo appears thnt the situation de- 
veloped Bomewhat suddenly. But it is clear 
that there was premeditation and that he who 
gave the fatal blow acted in a cruel and un- 
usual manner. I And acaordingly that Kisan- 
daa either actually committed murder or that 
he must be deemed to have committed that 
offence. " 

Inoonsistenoy and Gonfasion of ideas 
and uncertainty in arriving at a definite 
ooDclusioQ are thus patent on the face of 
para. 14 of the judgment from which the 
above quotations are taken. When on 
his own finding none of the other three 
appellants had any intention to kill 
Maru nor did any of them aotually kill 
him by striking the fatal blow, it was 
olearly illogical to hold Kisandas con- 
structively responsible for the fatal blow 


given by somebody else who was not bis 
follower and on the further finding th^t 
Kisandas did not himself give the blow, 
it was manifestly wrong to have oon- 
vioted him of murder under S. 302, 
I. P. 0. 

The substantive charge of murder 
having failed in the case of the other 
three appellants, Kisandas could not in 
law be convicted of murder on the short 
ground that the substantive offence itself 
is not found proved in the case. More-^ 
over, it is equally clear upon the autho- 
rities cited by the learned pleader for 
the appellants that in the absence of a 
definite charge of abetment being framed 
against Kisandas which he had no op- 
portunity to meet his conviction for 
abetment of murder under S. 302 read 
with a. 114, I. P. 0 , was wholly illegal: 
Beg, v. Chand Nur (3), Empress v. Don- 
gria (4), Padmanabha Panjikannaya v. 
Emperor (5), Emperor v Baghya Nagya 
{6), Hulas Chand Baid v Emperor (7), 
Emperor v. Mahabtr Prasad (8) and 
Kadirav Emperor, A. I. B 1928 Cal. 
466. 

The result is that the appeals of Baja- 
ram, Nathuram and Tunda are dismissed 
and that of Kisandas partly allowed by 
setting aside his conviction for murder 
or for abetment of murder and convicting 
him under 8. 323, I. P. G., and senten- 
cing him to one year’s rigorous imprisou- 
ment. 

K.N./r.K. Order accordingly, 

(3) [1874] 11 B- H. 0. 240. 

(4) [1900] 13 C. P. L. R. 167. 

(5) [1910] 33 Mad. 264=5 I, C. 145=20 M.L. 

J. 84. 

(6) A. I. R. 1924 Bom. 432. 

(7) A. 1. R. 1927 Gal. 63. 

(8) A. I. B. 1927 All. 85=49 All. 120. 
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SUBHEDAR, A. J. C. 

Kashiram Hazari — Accused — Appli- 
cant- 

V. 

Asaram — Complainant — Non- Appli- 
cant. 

Criminal Bevn. No- 101 of 1929, De- 
cided on 18th July 1999, from decision of 
Bess. Judge, Raipur, D/- 8th March 1929, 
in Criminal Appeal No. 39 of 1929 

(a) Criminal P. C., S. 118 — High Court can 
intorfere on merits of orders under S. 118 if 
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“Court under S. 406 hes not reolly gone 
through evidence on record. 

Ib is true bhab bhe High Ooarb will nob 
ordinarily inberfere on the merits of orders 
.passed under S. 118, ezoepb in very excep- 
tional oiroumstanoes provided that the Court 
under S. 406, shows in its judgment that ib 
has really, and nob merely nominally, gone 
’through the evidence on the record, which ib 
can do by stating clearly what it believes the 
evidence proves giving a short summary of 
that evidence, and making such criticisms as 
£0 bo show that the evidence is reliable, but 
if the jadgm3nt does nob satisfy these require- 
ments and also fails bo come up to the re- 
•qaired standard of a legal judgment, and 
there is a clear misconception of such evi- 
dence as is considered, ib is nob only jusb but 
imperative on the High Court to see how far 
'the judgment in appeal is correct even on 
matters which it purports to decide expressly: 
G A. L. /. 487, Rel. on.\ 8 N.LM. 84, Ref, 

[P 330 0 2, P 331 C 1, 2] 

(b) Criminal P. C., S. 107 — Threatening to 
lieat person or asking person to give up 
serving another on pain of being involved 
•n litigation does not justify passing order 
under S. 107. 

Threatening to beat a person saying why 
he served a particular parson and asking an- 
other to give up serving a particular parson 
on pain of being involved in litigation are not 
threats of violence of such a nature as would 
in law justify the passing of an order under 
S. 107. [P 333 0 2] 

(c) Criminal P. C., S. 107 — Scope. 

Dispute about the cultivation of a bund and 

a proclamation forbidding people on payment 
of 6na and shoe-beating from picking frait 
from a Ber tree do not come within the pur- 
view of S. 107. [P 330 0 1] 

(d) C. P. Land Revenue Act, S. 188 (2) — 
Lambardar of undivided village has no sole 
right to appoint village servants. 

There is no authority to support the propo- 
flltiou that a persou as the lambardar of the 
undivided village has the right to appoint 
persons who simply make a living in the 
village by their labour as village servants 
and a oosharer has no right to interfere with 
ibheir appointment. [P 331 0 2] 

K. V. Deoskar — for Applioaat. 

0. P, Dick — for the Orowa. 

H. £. Bose, V. Bose aad P. N. Budra 
— for Noa-Applioaat. 

Order . — This rule was issued at the 
iuBtauoe of the applicant Kaahiram to 
revise the order passed by the Sub- 
Di visional Magistrate, Baloda Bazar, 
under S. 107 read with S. 116, Criminal 
F. 0., and oonhrmed in appeal by the 
Bessions Judge, Raipur, binding over the 
.applicant for one year to keep the peace. 
The history of this case is a deplorable 
reading of the lack of promptitude and 
tact displayed by the Magistrate con- 
•^erned in regard to taking proper timely 
jneasnres for preventing possible breach 


of the peace, as the delay seems to have 
given ample opportunity to the other 
side to improve upon the otherwise 
simple case in its origin. As far back as 
19th December 1927 a petition (Ex. P-l) 
was presented to the Sub-Divisional 
Magistrate by Asaram Malguzar and 
other oosharer Kashiram (1) that he had 
allowed: 

"the winter crop to be grazed by hie cattle 
and is allowing the summer crop also to be 
grazed up by hia cattle," 
and (2) that he threatened to beat the 
sons of the village watchmen if next time 
his cattle were impounded This com- 
plaint was forwarded by the Magistrate 
to the police "for report it any action 
under S. 107 is necessary." On 29th 
January 1928, the police returned the 
complaint with their report which stated 
that since 1927 there was a dispute bet- 
ween the lambardar Asaram and the oo- 
aharer Kashiram over the cultivation 
by the latter of a portion of the bund of 
a tank and other waste laud, that in 
spite of the pToceedings taken under 
S. 115, Criminal P C., on 16th Septem- 
ber 1927, Kashiram refuses to leave pos- 
session of the field or bund but offers 
other land in exchange which Asaram 
refuses to take, aud that there was thus 
a likelihood of the dispute getting more 
acute 

Instead of taking any action forthwith 
the Magistrate recorded the following 
curious order on the police report on 
15th February 1928: 

"The crops are now out, there oan be hardly 
any breach of the peace now. Put up later in 
May or June." 

On 11th June 1928, the learned Magis- 
trate again endorsed the followiug order 
on the very same police report: 

"Ask Sub-Inspector of Police whether there 
is still likelihood of a breach of the peace." 

It is indeed difficult, if not impossible, 
to understand the sigaificanoe of the last 
portion of the first order and the second 
order. If the police report was correct 
it oertaiuly disclosed the necessity of 
taking prompt action under S. 145, Cri- 
minal P. C., against both thecouteuding 
parties who were fighting about the 
lauds in dispute. The papers were, how- 
ever, again forwarded to the Sub-In- 
spector of Police who submitted his second 
report on 4th July 1928 and on the same 
date, the case was registered aud the 
preliminary order under S. 112, Crimi- 
nal P. C., was passed against the appli- 
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oaiQb and his brother Ajab. It is appa- 
rent that the tM^o main oauses of trouble 
given in Ex. P-1 had totally disappeared 
in the seven months that elapsed sinoe 
the presentation of the original applica- 
tion, and three entirely new matters all 
subsequent to the first police report 
cropped up in the meanwhile leaving the 
bone of contention, viz., the alleged for- 
cible cultivation of the land between the 
two tanks, intact. The three additional 
matters introduced in the second police 
report were- 

(i) That Kashiram and his brother had 
threatened the village servants of the 
other cosharers and prevented them from 
working; (ii) that they had wrongfully 
turned a man out of his house and put 
someone else into it ; and (iii) that they 
had wrongfully prevented a man using a 
lane in the village. 

In recording evidence of the prosecu- 
tion witnesses the Magistrate did not 
take care, as he should have done, to con- 
fine the witnesses to depose only to the 
four facts enumerated above and which 
were embodied in the preliminary order 
of 4th July but allowed them to depose 
to the tour following additional facts 
against the accused : 

(i) that Kashiram had issued a procla- 
mation forbidding people on payment of 
fine and shoe-beating from picking fruit 
from a Ber tree on the embankment of 
the tank ; (ii) that the two brothers had 
shut up cattle and their owners and ex- 
torted mpney from the latter on the alle- 
gation of damage done to their crops ; 
(ii) that they had beaten one Sobharam ; 
e.nd (iv) that Kashiram had threatened 
to beat Asaram. The proceedings drag- 
ged on up to 2nd January 1929, when the 
Magistrate passed his final order and 
holding all the charges proved against 
the applicant bound him over for one 
year to keen the peace but discharged 
his brother Ajab. 

On appeal the Sessions Judge relying 
on the evidence of P. Ws. 2, 3, 5, 7, 8 
and 9 held that 

" in April or May 1028 KaBhiram threatened 
the village Bervanta appointed by Asaram and 
turned one of them, (aio) Sakharam Lohar, out 
of the house in which he was living and put 
Luddu Dhobln into the house in his place. ” 

The learned Judge, however, rightly 
held that the cultivation of the bund 
and the proolamation about the Ber trees 
did not come within the purview of 
S. 107, Oriminal P. 0., and without dis- 


cussing the evidence relating to the ra-^ 
maining four charges he simply stated {d 
para- 8 of his judgment as follows : 

There is a good deal ol evidence to show 
that Kashiram has acted in a highhanded' 
way on many occasions, and it appears to me 
likely that if the lower Oourt’s order is can- 
celled a breach of the peace would result. ” 

With regard to the complaint of the« 
applicant that the introduction of the> 
additional charges disclosed in the evi- 
dence but not covered by the preliminary 
order had prejudiced him and had viti- 
ated the trial, the learned Judge held 
that since the applicant had sufficient 
notice of them their omission from th& 
preliminary order was a mere irregu- 
larity and did not vitiate the trial. 

Three points which have been stressed 
for the applicanb and require considera- 
tion are : 

(i) that the Sessions Judge has wholly 
misconceived the evidence relating to tho 
incident of ousting Khamman Lobar 
from his house and putting Luddu in it , 
(ii) that the evidence on the point of 
alleged threats to village servants was sa 
meagre and unreliable as to be insufficient 
in law to sustain the order in question ; 
and (iii) that the judgment of the Sessions- 
Judge is not a legal and proper disposal 
of the appeal because it does not at all 
deal with the merits of the four other 
charges on which the order against tho 
applicant was also based 

It was contended by the learned 
Government-Advocate for the Crown and 
Mr Vivian Bose for Asaram who ap- 
peared to oppose the rule that since the 
Sessions Judge concurred with the trying 
Magistrate in finding the^case against the 
applicant proved this Court should not 
interfere. It is true that the High Court 
will not ordinarily interfere on the merits 
of orders passed under S. 118, Criminal 
P. C., except in very exceptional circum- 
stances provided that the Court hearing 
the appeal under S 406 %bid shows in its 
judgment that it has really, and not 
merely nominally, gone through the evi- 
dence on the record ; and as remarked in 
Shiam Lai v. Emperor (l) ; 

" This lb can do by sbatlng clearly what itr 
believes the evidence proves against the ap-i 
pellant, giving a short summary of that evl'| 
denoe, and making such oritioizms as go to[ 
show that the evidence is reliable. " 

In the present case 20 witnesses for 
the prosecution were examined and the' 

(1) [1909] 6 A. Ij. J. 187=2 I. 0. 226=.9 Or*. 

L. J. 528. 
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oase was keenly oontested by the appli- 
oanfc who examined 12 witnesses in de- 
fdnoe. Even a cursory examination of 
the materials placed upon the record 
should have disclosed that Asaram was 
rightly or wrongly offended ab bhe con- 
duct of the applicant in encroaching upon 
waste lands of the village, and for the 
last two year? was trying to regain pos- 
seyion of these lands. Before the pre- 
seflt proceedings were started there were 
other criminal cases between the parties, 
viz., the criminal case started against 
the applicant admittedly at the bidding 
of Asaram by his watchman Hiraman 
which resulted in acquittal of the appli- 
cant and the oase started by the appli- 
cant against Asaram and 18 others for 
illegal seizure of his cattle in which all 
the accused were fined. The proceedings 
under S. 146, Criminal P. C., started 
against the applicant at the instance of 
Asaram also failed. The defamation case 
filed against Kashiram by a tenant Kunju 
in which Asaram had figured as wit- 
ness 3 for the prosecution was also held 
to be false and in which the Sessions 
Judge regarded Asaram as " the wire- 
puller " : see the judgment in Criminal 
Appeal 33 of 1928 filed by the defence 
and to be found at p. 69 of the record- 
The attention of the trying Magistrate is 
invited to the omission of drawing up 
the lisc of documents admitted for the 
defence. The documents are also not 
marked. Under these circumstances 
when strongly partisan evidence for the 
prosecution was produced in the present 
case, it was very incumbent upon the 
appellate Court to carefully weigh it in 
the light of all circumstances and the 
defence evidence to find out for itself the 
real truth of the matter. Asaram seems 
to have furnished the key to the whole 
situation when at p. 35 of the record he 
made the admission that, 

** If Kashiiam leaves the ' Oobhan ' the 
' Paai ’ aud the Dhaisa there will be an end 
of the dispute unless he goes on quarrelling.” 

The judgment of the learned Sessions 
Judge not only does not satisfy the re- 
quirements suggested in the Allahabad 
oase noted above in spite of the fact that 
by grounds 3, 6 and 7 of the memorandum 
of appeal the Judge was pointedly invi- 
ted to consider the probabilities of the 
prosecution evidence being untrue and 
the defence evidence bub it also fails in 
my opinion to come up to the standard 


of a legal judgment as laid down byl 
this Court in J air am v. Emperor (2)- 
Moreover, as I shall show later oo, 
there has been a clear misconception of 
such evidence as was considered by the 
learned Judge. For all these reasons it 
is not only just but imperative on me to 
see for myself how far the judgment in 
appeal is correct even on matters which 
it purports to decide expressly. As re- 
gards the first point it was conceded by 
Mr- V. Bose that there has really been 
some confusion in the mind of the 
learned Judge- The evidence in cross- 
examination of Khamman Lohar (P. W- 
18) makes it quite clear that one of the 
three rooms meant for blacksmiths 
which was in the occupation of another 
blacksmith by name Bampershad and 
who used to work for the applicant 
Kashiram last year was allotted to 
Luddu Dhobin and not the one room 
which was originally allotted to this 
witness and which was still in his occu- 
pation. It is thus evident that the 
whole lot of prosecution witnesses are a 
set of liars when they come forward and 
say that the applicant turned Khamman 
Lohar out of his house and put the 
Dhobin in it. 

This apparent misconception of bhe 
evidence by the learned Sessions Judge 
on an important point justifies my ex- 
amining the evidence about the other 
complaint of alleged threats to " village 
servants.'" It was rightly conceded by 
Mr. Bose that the expression " village 
servants " has rather been loosely used 
in the judgment of the Sessions Judge 
and that there is no authority to sup' 
port the proposition that Asaram as the; 
lambardar of the undivided village hadj 
the right to appoint either of the foui[ 
prosecution witnesses, viz , Nos. 5, 7, 8 
9, and that Kashiram had no right to 
interfere with their appointment- This 
initial mistake in the conception of the 
supposed right of appointment of these 
witnesses who simply make a living in 
the village by their labour has very 
largely influenced bhe learned Judge in 
accepting their meagre testimony on the 
question of threats as true and upholding 
the order of the trying Magistrate. 
Furan (P- W. 6) the washerman stated 
that until Kashiram brought Anandram 
Dhobi this year he used to wash the* 
(9) [i9iaj 8 NTDriirei^is i, o. 975=18 Ot^ 

L. J. B59. 
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olothes of the whole village, that KaahU 
ram " threatened me not to wash the 
olothes of Labbu Teli ” but in oross-exa- 
mination he had t6 admit that except on 
this OGoasion the applicant did not pre- 
vent him from doing the work of any 
tenant in the village. What was the 
nature of the threat the witness did not 
say and he admitted that when it was 
given none was present. It is ridiculous 
to accept this sort of evidoDoe as 
enough in law to bind a man down to 
Jieep the peace. 

Barwan (P. W. 7) who is a grazier em- 
ployed to graze cattle of Asaram and 
other tenants stated that once Kashiram 
threatened to beat him saying " why I 
was serving Munari Teli and so I gave 
up grazing cattle of Munari." Sheonath 
(P. W. 8) who is another grazier stated 
that Kashiram once came to his house 
and asked him to give up grazing cattle 
of the Ghamars of his patti on pain of 
being involved " in the litigation " and 
so he gave up grazing cattle of some 
Ohamars. Parsu Barber (P. W. 9) sta- 
ted that he used to shave all tenants but 
that because Kashiram abused and asked 
him not to shave Munari Teli he 
gave up shaving Munari, In cross-exa- 
mination, however, the witness admit- 
ted that Kashiram did not in any way 
administer any threat to him. Budh- 
ram (P. W. 2) and Asaram (P. W. 3) 
have no personal knowledge of the 
threats alleged to have been given to 
the aforesaid four witnesses, and, there- 
fore, their evidence must be excluded 
from consideration in connexion with 
this point. 

Neither the defence evidence in rebut- 
tal on this point nor the probabilities 
of the case have been taken into consi- 
deration by the learned Sessions Judge 
in accepting the version of the prosecu- 
tion witnesses 6, 7, 8 and 9, as true. I 
had, therefore, to scrutinize all the evi- 
dence with some care. The evidence 
of these witnesses appears to me to have 
been concocted for the occasion. All 
these witnesses belong to Asaram 's party 
and are admittedly dependent upon him 
for their very living. The second en- 
quiry suggested by the Magistrate's 
order dated 11th June 1928 undoubtedly 
gave Asaram a fresh opportunity to 
sasily cook up this evidence against his 
oibter enemy and present it before the 
3ub-Inspeotor of.Police. That Asaram is 
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not incapable of such a feat can be 
gathered from his own admission that 
he had instigated his watchman Hira- 
ram to start a criminal case against 
Kashiram which failed, evidently be- 
cause it was false. For these reasons I 
am not prepared to accept this evidence 
as true. Moreover, the testimony of 
Puran (P. W. 5) and Parsu (P. W. 9) 
even if true does not establish any 
threats at all while that of the two 
graziers fails to point out any “ threats 
of violence " of such a nature as would 
in law justify the passing of an order 
under S. 107, Criminal P. C. The evi- 
dence for the defence establishes that 
there are two parties in the village and 
each party makes its own arrangements 
for the services of dhobis, graziers, bar- 
bers and blacksmiths, etc., and this 
should indeed be the normal outcome of 
party feeling. 1, therefore, hold there is 
no substance in either of the first two 
charges enumerated in para. 6 of this 
order, and that the order for furnishing 
security should not, therefore, be sus- 
tained on the basis of these charges. 
The learned Sessions Judge has already 
rightly held that the other two allega- 
tions about the Ber tree do not come 
within the scope of the proceedings 
under S. 107, Criminal P. G. There 
then only remains the consideration of 
the other four charges which has not 
been done by the learned Sessions Judge 
when disposing of the appeal. In view 
of the dictum laid down in Jazram v. 
Emperor (2) it cannot be said that 
para. 8 of the Sessions Judge’s judgment 
legally disposed of the appeal so far as 
these four points are concerned. Fol- 
lowing the course suggested in the re- 
ported case, I, therefore, remand the case 
for retrial of the appeal and its disposal 
by a legal judgment, but the fresh hear- 
ing and disposal will be confined only to 
the four points left undecided by the 
previous judgment. 

F n./b.K. Case remanded. 
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Mohiuddin, a. J. C. 

Mulchand Balbadhar — Accused — Ap- 
plicant. 

V. 

Municipal Committee, Oondta — Non- 
Applicant. 

Criminal Revo. No. 16L of 1929, Deci- 
ded on 29th July 1929. 
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C. P. Municipal Act (16 of 1903), S. 105 
(1) (b), Bya-Uw 5 (a)^Leaie can only be ter- 
minated according to law and it doei not 
co'me to end at mere will of Committee ~ 
Tranifer of Property Act, S, 106. 

A lease can only be terminated according 
to law and ib does nob come to an end, at the 
sweet will of the Committee, by passing a fe- 
Bolubion, [P 893 C 2] 

A Municipal Committee granted a lease of 
immovable property. The lease was from 
month to month. No 15 days notice as requi- 
res' by law was given, but the Committee 
passed a resolution by which the lessee was 
to quit the land after seven days notice. On 
lessee’s failure to do so ho was convicted for 
breach of the bye-law 5 (a). 

Held-, that the lease could only be termina- 
ted with 15 days notice and as no such 
notice was given there was no breach of the 
bye-law 5 (a), and tho coaviebion was illegal. 

[P 333 0 1, 2] 

Samiullakhan — for Applicant. 

G. A. Dixit — for Non-Appllicanfc. 

Order. — The applicant Mulchand has 
been convicted under the Municipalities 
Act for committing a breach of bye-law 
5 (a) under S. 1C5 (1) (b), Act 16 
of 1903, and has been ordered to pay a 
fine of Ba. 10, by Mr Todkar, 3rd Class 
Magistrate, Gondia He had filed an ap- 
peal in the Court of the District Magis- 
trate, Bhandara, who dismissed it on 
15bh March 1929. 

Bye-law 5 (a) runs as follows: 

Every person the berm of whose lease has 
expired shall, on the date of the expiry of his 
lease, at once without notice, vacate the 
shop, chabubra or stall, or site leased to him, 
unless the same is again leased to him and 
he pays the rent in advance as provided in 
by-law 4 above.” 

It is, therefore, necessary to find out 
the term of the lease, granted to the ap- 
plicant. There is no doubt that he was 
a monthly tenant, as appears from 
the rent receipts Exs. D-1 to D-4. 
Ex. D-4 is dated 15th August 1928, and 
is a receipt given to the applicant under 
the signature of the Secretary, Municipal 
Committee, for the months of June -and 
July 1928. A lease of immovable property 
can only be determined on the expira- 
tion of a notice to determine the lease or 
to quit, and as this was a lease from 
month to month, 15 days notice expir- 
ing with the end of a month of the te- 
nancy ought to have been given. No such 
notice was given. Resolution dated 5th 
August 1928 runs as follows: 

" These persoos should be given seven days 
notice. If they do not remove the mandwa 
within the time specified, in thst ease legal 
action will be taken.” 


The Municipal Committee was entit- 
led to pass the above resolution, but, it 
was the duty of its executive officer to 
give a proper and legal notice, which be 
failed to do. A lease can only be termi- 
nated according to law and it does not 
come to an end, at the sweet will of the 
Committee, by passing a resolution. The 
lease was not for any fixed term and the 
Committee by accepting rent for the 
month of July treated the applicant as a 
leasee from month to month. There has 
been no breach of the by-law 5 (a) and 
therefore the conviction is illegal. I set 
aside the conviction and sentence and 
direct the fine if recovered to be refunded. 

r.N./B.K. Conviction set aside. 
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Macnair, Offg. J. C. 

B. P. Byramji and Co. — Applicant. 

V. 

Khemkaran — Non- Applicant. 

Civil- Revn. No- 138 of 1929, Decide^' 
on 29th July 1929, from order of Sm- 
Cause Court Judge, D/- 28th January 
1929, in Execution Proceedings in Sm. 
Cause Suit No. 133 of 1926. 

Civil P. C, O. 21, R. 48— O. 21,.R. 48 has 
no application in case of persons in private 
service. 

Order 21, R 48, has do applioation in the 
case of persons who are in private service. 

If the Court issues a preliminary order 
against an employer of a person on 23rd of 
a month attaching bis pay for the whole of 
the month, such order is illegal as the pay 
that would fall due on the first of each month 
is not a debt on the date of the order ; nor 
can the pay of the 23 days be attached as an 
employee engaged by the month is not en- 
titled to wages for the current month if he • 
wrongfully leaves employment during the 
month and so the right to receive pay for 23 
days is contingent on the due performance 
of aervioe for the entire month: 27 Cal. 38 
and 18 Cal. 80, Rel. on. [P 884 0.1] . 

J. K. Cama — for Applioanb- 

0. B. Deo — for Non-Applicant. 

Order. — The Small Cause Court 
Judge baa held that the pay of Mr. Pri- 
chard which falls due on the let of every 
month is in the nature of a debt due on 
the let of each month and that there- 
fore a prohibitory order can issue against 
hia employer in view of Rr. 46 and 48 
O. 21, Sch. 1, Civil P. C. The order 
was passed on an application presented 
a year previously asking in vague termB- 
for the attachment of the pay of Mr. Pri- 
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|Ohard. The order is in my opinion oon- 
llirary to the provisions of law. O. 2L, 
IR. 48, has no application as Mr. Pri- 
tchard is in private service. The pay 
Iwhich would fall due ou the 1st of each 
month was not on the date ef the order 
a debt : Haridas Acharjya v. Baroda 
Kishore (l). It is argued for the non- 
applicant that an order might have been 
passed with regard to the pay for 23 
days of January on the ground that this 
amount had become due on the date of 
the order. This proposition was not 
apparently put forward in the Small 
Oause Court : the order of the Judge 
states that the pay would become due 
'on the Ist of the month. It is well 
established that an employee engaged 
by the month is not entitled to wages 
for the current month if he wrongfully 
leaves employment during the month : 
\Dhumee Bchara v. C. H. G Sevenoaks, 
|(2) The right to receive pay for the 
,23 days of January then was contingent 
Ion the clue performance of service for 
Ithe entire mouth The wages for that 
iperiod tyere not on 23rd January a debt 
Iwhich could be attached. I therefore 
set aside the prohibitory order. Costs 
in this Court will be borne by the non- 
appliCant Khemkaran. Counsers foe 
Rs. 25. 

P.N./bk. Order set aside, 

(1) [1900J 27 Cal 38=4 0. W. N. 07." 

(2) [1886J 13 Gal. 80. 
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Jackson, A. J. 0. 

Karan Appellant. 

V. 

Nandkishore and otk^s^Respondents. 

First Appeal No. 141 of 1927, Decided 
'On 27th March 1929, against decree of 
Addl. Diat. Judge, Bilaspur, D/- 29th 
August 1927. 

(a) Criminal P. C., S. 550 — Sub-Inapector 
.4if Police doling ihop on report of cheating 
— Hii action ii unneceiiary, but not illegal. 

Whore a Srah-Inapoobor of Polion on a re- 
*port made to him of theft and oheating oloaed 
a shop la order to be able to show to the 
Magistrate In the oaee of oheating that the 
shop or rather the goods contained in it had 
bean sold to the ehoo-keoper for an inadequate 
price, it was unneoeeiary and undesirable to 
oloee the Shop and put a itop to the bnalDeBS, 
bat it was not illegal. [P 335 0 1] 

(b) Tort —Malicious Prosecution — Shop 
•closed during pendency of criminal trial 
.against shop-keeper by Sub-lnspeetov of 


Police — Application made to Court to re- 
lease shop but its consideration postponed 
by conient till end of trial — Accused knew 
that shop was in control of Court and not in 
possession of Sub-Inspector — Sub-Inspector 
acting in good faith is not responsible for 
loss to shop-keeper. 

A shop was closed by Sub-Inspector of 
Police and remained closed pending the cri- 
minal trial against the shop-keeper. Appli- 
cation was made to the Court to release the 
shop alleging the shop was in the possession 
of che Sub- Inspector, but consideration of 
such application was postponed till the dis- 
posal of the case with the consent of the ap- 
plicant. 

Held ; that the applicant who subsequently 
brought a suit for malicious prosecution 
against the Sub-Inspector knew that the shop 
was under the control of the Court and he 
being lax in obtaining its release, the Sub- 
Inspector of Police who was found to have 
acted in good faith was not responsible for the 
loss caused by the shop being closed. 

[P 33f> 0 1] 

Gr. P. Dick — for Appellant. 

O. R. Deo and J. Sen — for Respon- 
dents. 

Judgment. — The original plaintiffs 
in the suit out of which his appeal arises 
were Motichand, a pleader of Bilaspur, 
and his brother, Randhir Sahai. Moti- 
ohand died during the oourse of the trial 
and his sons were brought ou the record 
in his place. Motichand and Randhir 
Sahai were prosecuted foroffences punish- 
able under S 380 and S. 420, I. P. C., 
and were discharged. The prosecution 
originated in a report made to the police 
by Mt Jima Bai, defendant 1, and the 
investigation was conducted by Sub-In- 
spector Karan Singh, defendant 2. After 
Motichand and Randhir Sahai had been 
discharged they filed the suit out of 
which this appeal arises for damages for 
malicious prosecution. As regards Karan 
Singh, the present appellant, the suit 
was founded on the allegation that he 
had conspired with Mt. Jima Bai to 
prosecute the plaintiffs on charges of 
theft and cheating knowing them to be 
false, and that in the course of the in- 
vestigation he maliciously closed Randhir 
Sahai's shop and kept it closed during 
the criminal proceedings, thereby causing 
loss to Randhir Sahai, The lower Court 
has passed a decree for Rs. 3,556-4-5 
against Jima Bai as damages for mali- 
oioua prosecution and for Rs. 3,838-8-9 
against Karan Singh on the ground that 
he is liable for damages beoause of his 
gross negligence in dealing with Randhir 
Sahai'a shop. i 



1929 Kaban Singh v. Nandeishobe (JaoksoDi A, J. G.) Nagpur 336 


Id appeal it is ooDtended od behalf of 
Caran Singh that as he has been found 
to have acted in good faith, he has been 
wrongly found liable to pay damages. 
The question of his good fnith has again 
been raised on behalf of the respondents, 
but I entirely agree with the reasons 
given by the lower Court for finding 
that he did act in good faith, Certain 
alleged irregularities in his procedure, 
ncft mentioned by the lower Court, have 
been placed before me, but some of them 
eire not irregularities at all, and none of 
them leads me to suspect that Karan 
Singh acted otherwise than in good faith: 
that, however, does not dispose of the 
case against him. 

I It has been held by the lower Court 
!that Karan Singh’s aution in closing the 
Ishop of Bandhir Sahai was unjustified. 
{Karan Singh has said that he closed 
jthe shop in order to be able to show to 
the Magistrate in the case of cheating 
Ithat this shop, or rather the goods con- 
tained in it, had been sold to Bandhir 
Sahai for a very inadequate price. He 
claims to have acted under S. 550, Cri- 
minal P. C. The lower Court holds that 
this reference to S. 550 is an after- 
thought I do not understand what the 
lower Court means. The reason for clos- 
ing the shop may be an afterthought, as 
it was hardly likely to show to the Ma- 
gistrate that the goods had been pur- 
chased for an inadequate price six months 
earlier, but as regards S. 550, whether 
Karan Singh’s reference of his action to 
that section was or was not an after- 
thought, the question is whether the sec- 
tion covers his action. It has been 
urged that the goods, can, in no circum- 
stances, he said to have been '*found,” 
but it seems to me they can very well be 
said to have been found in the posses- 
sion of the plaintiff, Bandhir Sahai, in 
circumstances creating suspicion of an of- 
fence. It seems to me that it was un- 
lUecessary and undesirable to close the 
shop and put a stop to the business, but I 
cannot say that it W'iS illegal. It is, 
however, for subsequent negligence that 
Karan Singh has been held liable by the 
lower Court, 

The question, then, is whether he can be 
held responsible for the loss resulting to 
Bandhir Sahai from the shop having been 
kept closed for the period during which 
the criminal trials proceeded. The shop 


was closed on I9bh September 1918, and 
the chalan under 8, 420, 1. F 0., was 
presented on 8th October 1918, with the 
chalan the seizure memorandum was sub- 
mitted to the Court, and it is contended 
on behalf of the appellant that the shop 
then came into the possession of the 
Court, that it was open to the plaintiffs 
to move the Court to release the shop, 
which they failed to do and that there- 
fore no responsibility rests on Karan 
Singh. The seizure memorandum is not 
on the record, but it is clear from the de- 
position of Karan Singh (2 D. W, 3) that 
it was filed with the chalan. It was 
produced in order to refresh his memory 
as to the person to whom the key of the 
shop was given when it was closed. The 
memorandum should be on the record, 
but the reason why it is not appears to 
be that at the stage of pleadings the par- 
ties had not in mind Karan Sifigh's pos- 
sible liability on the ground of negli- 
gence. It is true that in para. 24 of the 
plaint it is alleged that Karan Singh 
kept the shop closed under hie charge, 
without placing it in the custody of the 
Court or taking care to preserve the 
goods. The reply in para 7 of Karaq 
Singh's written statement is that the 
seizure of the shop was made under the 
Criminal Procedure Code in accordance 
with the law and was duly reported to 
the District Superintendent of Police 
and the Magistrate concerned. Nothing 
further was pleaded about the Sub-In- 
spector’s failure to place the shop under 
the control of the Court, but in para. 4 
of the plaintiffs’ written reply, it is said 
that* 

"tha arrest and closing o( the shop and 
GODsequent damages were tho results of mali- 
oiouB prosecution, ” 

and clearly the suit went to trial on 
tbe basis that Karan Singh’s liability 
would depend on whether he had acted 
in good faith in prosecuting the plain- 
tiffs and in closing the shop. It appears 
to me that it was only at tbe time of 
judgment when malice was negatived 
that the question of his liability on ac- 
count of negligence came prominently 
before the lower Conrt. 

It is contended on behalf of the res- 
pondents that Karan Singh continued 
throughout the criminal proceedings in 
possession and control of the shop. It 
is true that on two ocoasiona during the 
proceedings they made applications to 
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the Court in which it was alleged that*" 
the Bub-laspeotor oE the Police was in 
possession oE the shop. On 12th Octo- 
ber 1918: see Ex. P-3, which is a copy of 
the order sheet in the case under S. 380, 
an application was made to the Court to 
direct the Sub-Inspector to produce cer- 
tain books and papers. On 14th July 
1919, the application, of which Ex. 2 
D-S is a copy, was made to the Court 
for the release of the shop, which was 
said to be kept locked and guarded by the 
police. But in spite of these allegations 
as to possession and control, the fact 
that the applications were made to the 
Court show that the plaintiffs recognized 
that the shop was in the control of the 
Court, as it clearly would be when the 
seizure memorandum was filed with 
the chalan. 

It is clear that the plaintiffs took no 
steps to obtain the release of the shop 
till they made the application dated 
14th July 1919 above referred to, and it 
is significant that there is an endorse- 
ment on that application dated 26th 
August 1919, which shows that conside- 
ration of the application was postponed 
with the consent of the applicants till 
the disposal of the case. After the case 
was disposed of, on 15th November 1919, 
the order sheet (Ex. P-2) shows that the 
Court directed the property (shop) to be 
made over to the person from whom it 
had been seized, It seems to me clear 
that the shop was under the control of 
the Court, that this fact was recognized 
by the plaintiffs and that they were lax 
in trying to obtain release. In these 
circumstances it seems to me clear that 
that the Sub- Inspector Karan Singh can- 
not be made liable for the loss caused by 
the closing of the shop on the ground 
that it was kept closed 16 months owing 
ito his gross negligence. In view of the 
above finding, I need not go into the 
questions of limitation and assessment of 
damages. The appeal succeeds and the 
decree of the lower Court is set aside as 
against Karan Singh, who will get his 
costs in both Courts. 

M.N./r.Ri Appeal allowed. 
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MaONAIR, OFFG. J. 0. AND 
Jackson, A. J. C. 

M, E. B. Malak — Applicant. 

V. 

Commissioner of Income-tax^ Nagpur 
— Non- Applicant. 

Misc. Petn. No. 33 of 1929, Decided' 
on 25th July 1929 for leave to appeal 
to Privy Council against decision of 
Judicial Commissioner, D/- llth April 
1929. in Misc Judicial Case No. 25 of 
1928, D/- 18th April 1929. 

(b) Income-tax Act (11 of 1922), S. 
66-A — S. 66-A excludei from right of ap* 
pool caiei which fall within requirements 

of s. no, Civil p. c.-Civil p. c., s, no. 

The words "to be a fib one for appeal to- 
Hib Majesty in Oounoil” coupled with the- 
words "bo fat as may be' in para. 3, S. 6G-A, 
exclude from any right of appeal oases which 
fall within the requirements of S 110 of the 
Code and are operative to confine that right- 
to cases which are certified to be otherwise' 
At for appe-il to His Mejesty in Council : A. 
I. R. 1927 P. C. 242, Foil. [P 837 0 1] 

(b) Income-tax Act, S. 11 (11) (a) (b)~De' 
termination by Board of two Abidi years tO' 
be previous year for aBBesimeiit — Objec- 
tion to such order — It was not shown that 
there were other asBessees making accounts- 
according to Abidi year— Sum in dispute* 
about Rs. 20,000 — Point is not one of 
great private or public importance and case- 
cannot be certified ai otherwise fit — Civil 
P. C., S. 109. 

The Central Board of Bevenne determined 
the period of the two Abidi years which 
ended during one calendar year to be the pre- 
vious year for the purpose of Bssessment. Ilr 
was oontended by the asBessee that it was not 
within the oempetenoe of the Board to pass 
Buoh an order. The sum in dispute wae- 
abont Hs. 20,000. It was not shown that thera 
were other BBsesseeB who took as their pre- 
vious year a year which is consisbently lesa- 
than calendar year. 

Held ; that the point in dispute was not of 
great public or private importance and the case 
could not be certified to be otherwise fit for 
appeal to Privy Council : 23 All. 227 (P. C.'r 

and A. I. R. 1927 P. C. 242, Ref. [P 337 0 2) 

M. B- Niyogt — for Applioaut. 

D. N. Choudhry — for Nou-Applioant. 

Order. — The applioant Moulana Mo- 
hammad Ibrahim Biza Malak asks for 
leave to appeal to the Privy Oounoil 
against the final order passed by this 
Court on 18th April 1929 on a reference 
made by the Commissioner of Inoome- 
lax under S. 66 (2), Inoome-tax Aot 11 
of 1922. The right of appeal to the 
Privy Council from suoh a deoi- 
BioQ is given by sub-S. (2), B. 66- 
A and is confined to a ease whtoh the 
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High Conrb oertifies to be a fit one for 
appeal to his Majesty in Oounoil. Their 
Lordships in Delhi Oloth and General 
Mills Co. Ltd. y. Income tax Commis- 
sioner, Delhi (l) state that the words 
"to be a fit one for appeal to his Majesty 
in GouDoiT' coupled with the words 
“so far as may be" in para. 3, S. 66-A 
exclude from any right of appeal oases 
which fall within the requirements of 
S. IIO, Civil P. C., and are operative to 
oodfine that right to oases which are 
certified to be otherwise fit for appeal 
to his Majesty in Council. The sum is 
admitted bo be over Rs 10,000 so that 
the case thus falls within the require- 
ments of S. 110, Civil P. G , for the ap- 
peal need not involve a substantial ques- 
tion of law when an order of this Court 
is passed otherwise than on an appeal. 
But 3. 66-A excludes from right of appeal 
oases which fall within the requirements 
of 3. 110 of the Code. We have to de- 
cide whether the case is otherwise fit 
for appeal to his Majesty in Council. 

Their Lordships of the Privy Council 
in Banarasi Prasad v. Kashi Krishna 
Narain (2) have stated that the provi- 
sion authorising a High Court to certify 
that the case is fit for appeal "other- 
wise^' is clearly intended to meet special 
oases : such, for example, as these in 
which the point in dispute is not 
measurable by money, though it may be 
of great public or private importance. 
This statement of their Lordships must 
be considered with reference to the 
point which they desired to decide. They 
had pointed out that the section cor- 
responding to the present 3. 110, Civil 
P. C., did not allow an appeal in any 
case where the value of the subject 
matter in dispute was less than Bs. 
10,000 and they were dealing with oases 
where the point in dispute in so far as 
it was measurable by money could not 
be said to be an amount of Bs. 10,000 or 
upwards. It cannot then be inferred 
from the statement that their Lordships 
oonnidered -that the point in dispute 
could not be held to be of great private 
importance to the parties for the sole 
reason that it involved a very large sum 
of money. It may well be then that if 
the subject matter of the s uit is a suf- 

(1) A. I. R. 1927 P, 0. t242=9 Lah. 284=51 

I. A. 421 (P. 0.). ^ 

(2) [1901] 23 AIL 227=28 I. A. 11=7 Sir. 

825 (P. 0.). 
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ficiently large amount a High Court may 
be authorised to certify that the case is 
fit for appeal on the ground that it is o 
great private importance : but tbeir 
Lordships’ judgment in Delhi Cloth and 
General Mills Co. Ltd. v. Income-tax 
Commissioner, Delhi (l) shows that no 
certificate should be given merely be- 
cause the sum in dispute is in excess of 
Bs. 10,000 by an amount which is nob 
very great. The sum in dispute is stated 
in the application to be Bs. 22,084-7-0. 
It is in reality less as the applicint 
admitted liability for some income- 
tax : it is probably in the neighbour- 
hood of Bs. 20,000. In our opinion 
it cannot be said that the point in dis- 
pute is of great private importance 
merely because the sum in dispute is 
about Bs 20.00C. We do not consider 
that Bs. 20,000 can be said to be very 
greatly in excess of Bs. 10,000 for the 
purpose of deciding whether a dispute 
affecting it is of great private import- 
ance and admittedly the main point 
in dispute will not affect the payment of 
income-tax in the near future. The only 
ground on which we are asked to grant a 
certificate is that the point in dispute is 
of great public or private importance. 
Wo cannot, then, certify the case to bo 
fit for appeal unless the point is of great 
pnblic importance. 

In the application it is said that the 
case involves an important question of 
law, namely, the meaning of the word 
"previous year" within the meaning 
of 3s. 2 (ll) (a) and (b). Income-tax Act 

11 of 1922. The facts which led to the 
reference were briefly these. Under 3. 3, 
Act II of 1922 income-tax for any year 
is charged in respect of the income, pro- 
fits and gains of the previous year. The 
"previous year" is ordinarily the twelve 
months ending of 3lst March next pre- 
ceding the year for which the assess- 
ment is to be made, but 3. 2 (ll) (a) 
allows the assessee to take as his previ- 
ous year a year ending on a date within 

12 months before that 31st March if his 
accounts have been made up in respect of 
that year. This previous year obosen 
by the assessee need not be 12 calendar 
months : it is very common for commer- 
cial years to differ from periods of 12 
calendar months, but ordinarily these 
years, sometimes longer and sometimes 
shorter than 12 calendar months and in 
the same season ; so that the total 
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length oE a namber of these years varies 
little from that of an equal number of 
oalendar years. Now the assessee and 
his adherents form the " Atba-e-Malak 
Badar Community" and have for a 
Qumbar of years made up aooouuta ao- 
cording to what they term an abidi 
year. This year is always 10 or 15 days 
shorter than a calendar year- At inter- 
vals of about 30 years two of these 
abidi years will end during the 
12 months preceding Slat March. 
The assessee for the year 1925-1926 paid 
in respect of income, prohbs and gains of 
the abidi year ending on 4th April 1924. 
The next abidi year ended on 25th 
March 1925 and when the question of 
inorne-tax for the year 1926-1927 arose 
he 'claimed that he should be charged 
in respect of the prohts for the abidi 
year from 25bh March 1925 to 13bh 
March 1926 thus escaping tax on the 
profits on the intervening abidi year. 
The Central Board of Bavenue deter- 
mined the period of the two abidi years 
to be the previous year for the purpose 
of assessment for the year 1926-1927. 

The question of law raised by the ap- 
plicant is that it is not within the com- 
petence of the Board to make such an 
order. It has not been shown to us by 
the applicant that there are other asses- 
sees in India who take as their previous 
year a year which is consistently less 
than 12 oalendar months. We do not 
know then that this question of law is 
ever likely to arise with respect to any 
other assessee. The question will not 
arise again with regard to the present 
assessee for a period of about 30 years. 
We must, therefore, hold that the point 
in dispute is not of great public or pri- 
vate importance. We cannot therefore 
certify the case to be "otherwise fit for 
appeal to his Majesty in Council." We 
dismiss the application with costs on 
applicant. Counsel's fee Rs 100. 

F.N./n K. Application dismissed. 
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Macnaib, Offg J. C. 

Nagoba and another — Applicants, 
v. 

A. V. Zinzarde — Non-Applicant. 

Civil Bevn. Appln. No. 134 of 1929, 
Decided on 9th September 1929, from 
order of Dist. Judge, Nagpur, D/- 4th 
January 1929, in Miao. Appeal No. 15 of 
1928. 


(■) Provincial Iniolvency Act, S. 4 ^ Ai 
■oon ai Court findi that receiver ii wronsly 
given poiiesiion, Court ■hould direct him to 
deliver poiteiiion to proper perion. 

The reoeivar is aa offioer of the Court and 
as Boon as the Court fluda that he haa wrongly 
been given poasesaiou and ought not to remaiia 
la poBBoaBion, the Court ahould diraot him to 
deliver poBBeaaion to the proper peraon. If the 
iuBolvaaoy OQurti, owing to a miataken view of 
the law, doea not paaa auoh an order, the per- 
aon aggrieved may appeal and the appellate 
Court ahould paaa the order and appeal 
ahould not be diamiaaed merely beoauae in- 
solvent delays in asking to be put in possea- 
sion. [P 333 0 1] 

(b) C. P. Tenancy Act, S. 49 — "To occupy 
any portion of hii air land as proprietor." 

The words "to oooupy any portion of hia 
sir land aa a "proprietor" in S. 49, mean to 
enjoy the proprietary righta In any portion of 
airland. [P33)Gl] 

(c) C P. Tenancy Act, S. 49 — Owner of air 
land adjudged inaolvent — Order paased vea- 
ting his land in receiver — Owner becomes 
occupancy tenant of air land — Provincial In- 
solvency Act, S, 28 (5). 

The iabaatioQ of 3. 49 appears to be that 
whenever proprietary poBsessioa temporarily 
passes from the o rner of sir land he bdoomes 
an oooupaacy tenant. If an owner of sir land 
is adjudged insolvant and order is passed ves- 
ting hia property in the receiver, he no doubt 
loses hia right to proprietary righta in the sir 
land but by the vestiug order he bacomaa the 
ocoupaucy tenant of the sir land and is en- 
titled to poaaeasion of the land: A. I. R 1924 
Nag. 159, Rsl. on. [P 339 0 2] 

M. R Bobie and V. V, Eelkar — for 
Applicants. 

V. Bose and P. N, Rudra — for Non- 
Applicant. 

Order — ■ The applicants are insol- 
vents. On 27th April 1926 an order was 
passed iu virtue of which all the pro- 
perty of the iusoiveuts iucludlug sir lands 
was vested in the receiver and given in- 
to his possession. In the beginning of 
1928 the insolvents asked that they 
should be pub into possession of the str 
lands on the ground that they, by the 
order dated 27th April 1926, had become 
exproprietary occupancy tenants under 
the provisions of S. 49, G. F. Tenancy 
Act. The insolvency Court held. that they 
had not become tenants: in appeal the 
learned District Judge, Nagpur, held that 
they had become tenants but considered 
that because the iusoiveuts had not urged 
this point sooner, the appeal failed. The 
learned Judge remarked that it might be 
open to the lower Court to return posses- 
sion of the occupancy rights iu the sir 
lauds to the iusoiveuts. 

The iusoiveuts have applied for revi- 
sion and S. 75, Provl. lusol. Act, givaa 
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me ample power fco set aside the order il 
it is Qob aooordiag to law. I do not 
think the appeal of the insolvents ought 
to have been dismissed on the ground that 
the applioanba had failed to take a plea 
at a previous stage of the aaaa or had 
delayal their applioation. The reoeiver 
is an offioer of the Court and as soon as 
the Court finds that he has wrongly 
been given possession and ought not to 
remain in possession, the Court should 
diroA him to deliver possession to the 
proper parsons. If the insolvenoy Court 
owing to a mirtakea vie'V of the law, 
does nob pass such an order, the person 
aggrieved may appeal and the appellate 
Court should pass the order. 

I have therefore to consider whether 
or not the insolvents were in reality en- 
titled to possession when they applied 
for possession. If this was the case, the 
receiver will be directed to deliver 
possession to the insolvenba, The insol- 
vents had not asked for and will not 
receive, anything in the nature of com- 
pensation for the profits of the Lands 
during the period during which the re- 
ceiver was in possession I have bo con- 
strue the following words extracted from 
3. 49, C. P. Tenancy Act (1 of 1920): 

*'A propriotor, who tamporarily . , . loaoa, 
whothar aader a daocaa oc ordar of a civil 
Court or a traaafer oc othocwiao hia right to 
occupy aay portioa of hia l^ad aa a pro- 
prietor, shall, at the date of such loaa, become 
an ooDUpaaoy tenant of such sir laud." 

Now in a aeries of rulings reference 
has been made to the possessory as apart 
from the cultivating right of a proprie- 
tor in sir land, I cite a sentence from 
Diwan Zahmsingh v Ghhadamtlal (1) 
at p, 136- 

*'la bha proaanb oaaa the pUinbifla are en- 
titled to bring to sale the ontira rights, i. e., 
the posaoaaory and the cultivating rights of 
the proprietor in the sir land." 

In Sheolal v. Nanhelal (2) at p, 127 
it was stated: 

"that the proprietary and cultivating rights 
are oo- existing and oomponent pacta of the 
sir right," 

The words "to occupy any portion of 
hia sir land as a "proprietor," in S, 
49, 0, P. Tenancy Act, appear to me to 
refer to this view and to mean to enjoy 
the proprietary rights in any portion of 
sir land. There oan be no doubt that 
by the vesting order the insolvents tem- 
porarily lost their right to enjoy the 

(1) [l3)^] Ll 0. P. [j.ll 133, 

(9) [1919] 8 N. L. B. 193317 1. 0. 199. 
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proprietary rights in the sir land; after 
the vesting order the receiver deals with 
these rights in the manner he considers 
most beueficial to the interests of both 
creditors and insolvents. It is not neces- 
sary to consider whether the insolvents 
temporarily lost their proprietary rights 
in the sir lands: What has to be con- 
sidered is whether they temporarily lost 
their rights to proprietary enjoyment, 
i. 0 ,, to proprietary profits eto. The 
intention of 3 49, Tenancy Act, appears 
to be that whenever proprietary posses- 
sion temporarily passes from the owner 
of sir land, he becomes an oooupanoy 
tenant I therefore hold that the order 
causes the insolvents to become occu- 
pancy tenants of the Airlands. Prideanx,] 
A J. C., in a judgment passed on Slat 
August 1923 in Shrikiskan, v. Nagoba, 
A. /. B, 1924 Nag 153 considered the 
question whether a receiver oould apply 
for sanction of the sale of the cultivating 
rights in sir land, he held that by the 
vesting order the insolvents acquired oc- 
oupanoy rights and I fully agree with 
his reasons for so holding. 

It is clear that the right of an occu- 
pancy tenant cannot be attached and sold 
in exeoutionlof a decree: 3. 12, (2), Tenancy 
Act, and, therefore, the tenancy rights do 
nob vest in the receiver (3. 28 (5), Provl. 
Insol Aob). At the date of the applica- 
tion the insolvents were occupanoy ten- 
ants and the receiver was nob entitled to 
possession of the cultivating rights; the 
insolvenoy Court should therefore have 
directed delivery of possession of the 
sir land to the insolvents. I set aside 
the orders of the insolvency and appel- 
late Courts and direct that the insolvents 
shall now be placed in oocupabion of the 
land which formed their sir land. Costa 
in all Courts will bo paid from the funds 
in the hands of receiver. Gounsel’s fee 
in this Court forty rupees. 

P-N./h.K. Order set aside. 


A. I. R. 1929 Nagpur 339 

SCJBEIEDAR, A. J. C. 

Oaneshlal — Appellant. 

V. 

Sardarmal — Respondent. 

First Appeal No. 118 of 1928, Decided 
on 19th April 1929, from decree of AddL 
Dist. Judge, Raipur, D/- 6th June 1929 
in Civil Suit No. 9 of 1922, 
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Civil P. C., O. 21, R. 2 — Pre-decree er- 
rengement not to execute decree ii no bar to 
it! execution. 

A pra-deoree arrangemeDl: by which a decree 
is Dot to be executed cauDot be pleaded in bar 
of the execution of the decree: 11 N, L R. 
110; 29 Cal. 810 and 81 Cal, 179, RbI. on.; 
A I.R. 1926 Mad. 582, not Foil. [P 340 0 2] 

S K. Ohosh — for Appellant. 

Abdul Bazak — for Respondent. 

Judgment — In Civil Suit No. 9 of 
1922 on the file of the Additional District 
Judge, Raipur, a final decree for fore- 
closure was passed against the defen- 
dants-appellants on 19th March 1927. 
The respondent on 3rd August 1928 filed 
an application for execution of the said 
decree asking for delivery of possession 
of the foreclosed properties and a warrant 
for possession was issued, but returned 
unexecuted because it was reported that 
the houses were looked. On 22nd Sep- 
tember 1928 a fresh warrant was issued 
with directions to break open the looks 
and deliver possession of the houses to 
the respondent decree-holder. 

On 26tb September 1928 the appel- 
ants judgment-debtors presented an ap- 
plication to the lower Court contending 
that on account of a certain agreement 
arrived at between the parties before the 
preliminary decree was passed the decree 
oould not be executed otherwise than in 
terms of the alleged agreement which a^e 
set out in para. 2 of the application in 
these words; 

"That these Judgment-debtors contend that 
prior to the passing of the decree there was an 
agreement between the parties that in case the 
subsequent-mortgagee Madhoram Parasram 
would fail to redeem and pay up the decretal 
amount this decree-holder would not execute 
the decree against these judgment-debtors and 
accept the decretal money in three annual 
Instalments ten months after the decree abso- 
lute. That the consideration for this agree- 
ment was that these judgment-debtors would 
not dispute the decree-holders' claim under 
the mortgage which part of the agreement the 
judgment debtors have performed."* 

The lower Court overruled the objec- 
tion on the short ground that it oould 
not go behind the decree. It is against 
this order that the judgment-debtors 
have come up in appeal to this Court. 

Reliance was placed by the learned 
pleader for the appellants on the case of 
Venkatasubba Mudali v. Manickammal 
(1), which, following an earlier Full 
Bench case of the same Court, lays down 
that a pre-decree arrangement, by which 
a decree was not to be executed, can be 

(1) A.l.R. 1926 Mad. 682=49 Mad. 618. 


pleaded in bar of the execution of the 
decree. On the other hand, in the case 
of Hukamohand v. Badhakiaan (2) this 
Court following the law propounded by 
the Calcutta High Court in the cases of 
Benode Lai v. Brojendra(S) and Hassan 
AH V. Gauzi AH Mir (4), has held ex- 
actly the opposite view after expressly 
dissenting from that taken by the Bom- 
bay High Court in the case of Laldaa v, 
Kishordas (5) 

Wo prefer to follow the view of this 
Court and hold that the appellants can- 
not plead the agreement set up by them 
in bar of the execution of the final decree 
for foreclosure The result is that this 
appeal fails and is dismissed with costs. 
Pleader's fee Bs. 50. 

P.n./r.k. Appeal dismissed, 

“(2i LiSl^nLTN. L. R. 110 = 29 1. O. 838. 

(3) [1902] 29 Oal. 810=6 0. W, N. 8S8. 

(4) [1904J 31 Cal, 179. 

(5) [1898] 22 Bom. 463. 
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Findlay, J. C. 

Bhagwan Plaintiff— Appel- 

lant. 

V. 

Bamoharanlal and of/iers^Defondants 
— Respondents. 

First Appeal No. 97 of 1926, Decided 
on I3th December 1927, from decree of 
First Class Sub-JudRe, Chhindwara, D/- 
14th September 1926, in Civil Suit No. 
10 of 1926. 

Tranifer of Property Act, S. 43— Transfer 
by one of the widows of part of property of 
her husband — Transfer by another widow 
oi her portion also — Compromise between 
widows not to contest each other’s transfer!^ 
Transferee from one widow afterwards suc" 
ceeding otherwise to the property as legal 
heir — Compromise does not hold good — 

43, T. P. Act, has no application. 

Where there was on the part of (defendant 1, 
a transferee from cue of the widows of the 
deceased owner of the property, a promise not 
to ooutesL the rights of the other widow of the 
deceased in the property she was then hold- 
Ing, while she also made a similar mutual 
promise as regards the property in possession 
of defendant 1, and thus there was a mutual 
compromise that In future each would not 
contest the other's right, but where later on 
defendant 1 in the course of law, obtained an 
Indefeasible title to the property Independant 
of the widow. 

Held : that the compromise ceased to have 
any effect and so the nansferee from the first 
widow cannot say that defendant was estop- 



1929 Bhaowan Fbashad v. Bamohabamlaii (Findlay, J. 0.) Nagpur 341 


pedfromBulng for the olalm of hie share la 
the property, B. 43 T. F. Act, has no appli- 
cation in such oase : A. I. B. 1923 All, 204 ; 
A, I. B. 1923 All 387 {F.B ) a d A. I. iZ. 1924 
All. 826, Disl. Smith v. Osborne, (1857; 6 H. L. 
O. B75, Be/. [P 343 O 1] 

A, V. Khare aad F. 2?. Dhoke — for Ap- 
pallant. 

B. K. Bose, V. Bose, P. N, Budra, S. 
V. Mangrekar and D. K- Qhosh Chau- 
dhr^/^loT BespondentB. 

Judgment — A somewhat infceresbing 
question of law arises in the present 
oase. The following genealogy is not 
disputed. 


mutual settlement, whereby it was ag- 
reed that neither of them should disturb 
the transfers made by the other. As a 
result of this settlement, defendant 1 
continued to hold Bhaliwara and the 
eight annas share of mouza Bilanda, 
while Subheti Khurd, in 1912, made a 
gift of mouza Bagdari to the plaintiff 
and gave him possession of mouza Ling- 
pani and other property in 1921 shortly 
before her death. Prior to this in 1916. 
Subheti Khurd had filed Civil Suit No, 
33 of 1916 in the Court of the District 
Judge, Chhindwara, against Bamoharau 


LaohhmaB 


I ^ I 

Hiraman=Mt. Kasturibai Amarsinsh 

I _Ll 

I 1111 

Tikaram=Two widows Subheti Harlsiiigh=Snjanl Bhalron Dnrga Nathuram 

I Ealan and Subheti J Bai Prasad 

Khurd I (deft. 3) 


Bhagwan Prasad (adopted by Bamoharan (defendant 1.) Boshanlal (defendant 2.) 
(plaintiff). Subheti Khurd.) 


Hiraman was the owner, amongst 
other property, of mouza Bagdari (Ohh- 
indwara) and of the sir and khudkasht 
fields therein mentioned in para. 9 of the 
plaint. He died about 1869, having been 
predeceased by his son Tikaram. Hira- 
man also owned mouza Lingpani, mouza 
Bhaliwara and an eight annas share of 
mouza Bilanda On Hiraman's death, 
the property went to his widow Mt. 
Easturibai ; she died in 1886, and the 
two widows of Tikaram Subheti Ealan 
and Subheti Ehurd then took possession 
of the property. During their lifetime 
about 1890, they effected a partition of 
the property as follows : Subheti Ealan 
took mouza Bbaliawara and the eight 
annas share of mouza Bilanda, and Sub- 
heti Ehurd took mouza Lingpani and 
mouza Bagdari. The present plaintiff is 
said to have been adopted by Subheti 
Ehurd in 1892 ; Subheti Ealan had the 
adoption declared null and void in a 
litigation which progressed about the 
year 1901. 

In 1909, Subheti Ealan executed a will 
in favour of Bamoharan (defendant l), 
And placed him in possessioo of the pro- 
perty held by her, .Subheti Ehurd, 
thereupon, was on the point of filing a 
suit for cancelling the will and for re- 
covery of the property held by Bam- 
oharan, but the two ladies effected a 


and others for possession of the property 
he held. The case came up on second 
appeal to this Court and, during the 
pendency of the said second appeal, a 
compromise was arrived at between Sub- 
heti Ehurd and the defendant, whereby, 
inter alia, the former recognized the 
latter as the owner of the property con- 
cerned in the said suit, while the latter 
declared that he had no rights over 
mouzas Bagdari and Lingpani and agreed 
to recognize the gift of mouza Bagdari 
made by Subheti Ehurd in favour of the 
plaintiff 

We now come to the year 1921. In 
that year, Subheti Ehurd died. The 
father of Bamoharan, Harisingh, filed 
Civil Suit No. 147 in the year 1922 in 
the Court of the First Class Subordinate 
Judge, Chhindwara, against the plaintiff 
and his father Qopal Prasad for posses- 
sion of tbe 16 annas share of mouza Bag- 
dari and Lingpani and succeeded in get- 
ting poBBession from the Court. Hari- 
singh died in 1926 and, on bis death, 
Bamoharan and his brother Boshanlal 
succeeded to the property obtained by 
their father in Civil Suit No. 147 of 
1922. 

Plaintiff's case apparently was that the 
defendant Bamoharan was bound by the 
compromise in suit No. S3 of 1916 and 
was bound to restore mouza Bagdari to 
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him. The Sabordinate Judge, by his 
order of 21ab Augusb 1926, held that the 
plaiat did not disolose a cause of action 
and returned it for amendment. The 
amendment made, as shown by the Sub- 
ordinate Judge in his order of 14th 
September 1926, left matters, to all in- 
tents and purposes, as had previously 
been, and the Subordinate Judge aocord- 
ingly dismissed the suit. Against this 
judgment, dated 14th September 1926, 
the plaintiff has now come up on appeal. 

The main contention urged on behalf 
of the plaintiil-appellant in this appeal 
is that Bhagwan Prasad has a right to 
the property in suit by virtue of the 
principle laid down in S. 43, T P. Act, 
and reference has been made to the 
deoicisions in Kanhai Lai v. Brij 
Lai (1), Bahadur Singh v.' Bam 
Bahadur (2), Fateh Singh v. Bukmini 
Ramanji Maharaj (3) and Kunti v. Gaj~ 
raj Ttwari (4), in this connexion. In 
the first case quoted, B, one of three bro- 
thers, was, by survivorship, the sole 
owner of the estate of a Hindu joint 
family, and his widow became entitled to 
that estate for life. Her title was, how- 
ever, disputed by A and P and £, the 
widows of pre-deceased brothers of B. A 
set up a claim to the entire family estate 
based on the allegation that he had been 
adopted by P to her deceased husband, 
and was entitled as such adopted son to 
the whole property. P supported the 
claim of A^ and together with K alleged 
that the three brothers had separated 
and that their widows were each entitled 
to one-third share of the estate. The 
widow of B brought a suit against P and 
K for a declaration that B, her husband, 
had been the sole owner of the family 
property. Before this suit came on for 
hearing, B's widow, her daughter, P, K 
and A entered into a compromise. 

Their Lordships of the Privy Council 
held that A was precluded from claiming 
as a reversioner by his having been a 
party to the compromise, which as well 
as the awards made in accordance with it 
were binding on him. 

In the ^TstAllahabad case (2) quoted, one 
Shad died leaving two surviving daughters 
and two cousins who were separated, 

~ (1) A.I.R. 1910 P.O. 7U=10“a11. 487=45 I. A. 

118 (P.C.). 

(2) A.I.B. 1928 All. 204=45 All. 277. 

(8) A.I.B. 1928 All. 887=45 All. 899 (F.B.). 

(4) A.I,B. 1924 All. 828=46 All. 847. 
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both from him and each other. All four 
of these entered into an agreement where- 
by they divided S’s property between 
them in equal shares. One of the cousina 
sold the share so acquired ; the other 
cousin died leaving three sons who suc- 
ceeded to their father’s share. On the 
death of one of the daughters, her hus- 
band claimed possession of ber share in 
the property of her father, and in this 
he was resisted by the three sons of the 
deceased cousin who claimed title in 
themselves. 

It was held therein that the defen* 
dants, although no parties to the agree- 
ment by which the property of S was 
divided, yet had received the benefit oE it 
on the death of their father, and could 
not be permitted to question its validity. 
In the other Allahabad case quoted, a re- 
versioner to the estate of a deceased sepa- 
rated Hindu had expressly assented to an 
alienation of the property forming part 
of the estate made by the widow in pos- 
session. It was held that such a rever- 
sioner cannot, on succeeding to the estate 
after the widow’s death, repudiate hie 
action and sue for possession of the pro- 
perty alienated by the widow. In the 
Kunti V Gajraj (4), decision quoted, 
Walsh, Ag. G. J. and Ryves, J., held that, 
according to equity and good oonsoience, 
when parties having agreed not to go to 
law, carried out by a mutual arrangement 
their mutual promises, the Courts in 
India will not permit any of such parties 
to repudiate what has been done, and 
will prohibit any person claiming under 
such party from attempting the same 
thing. 

It has been urged on behalf of the 
plainbifif-appellant in this Court that, as 
he was a party to the compromise of 
1918, by which Subhebi Ehurd and he 
arrived at a compromise by which the 
former recognized defendant-respondent 1 
as the owner of the property then in snit^ 
while Bamoharan declared that he had 
no rights over* Bagdari and Lingpani and 
agreed to recognize the gift of Bagdari 
made by Subheti Khurd in the plain- 
tilf’s favour, Bamoharan is now estopped 
from contesting the plaintiff’s right to 
the property in suit. It is farther urged 
that now, as Bamoharan has succeeded to 
the property as heir to his father Hari- 
singh, he cannot, in equity, be allowed to 
qaestion the title of the plaintiff : of. 
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Smith y. Osborne (5) and it has further 
been urged in this eonnexioa that, under 
B. 23, Cl, (o), Speoifio Relief Act, the pre- 
sent plaintiti-appellant has a right to 
enforoe performanoe of the oomproniise 
arrived at in 1918. 

For my o^n part, I am wholly unable 
to aeoepb the contenbions whioh have 
been urged on behalf of the appellant in 
this coQDexioQ. There can be no ques- 
tion bub that, by the oompromise of 1918, 
defendant-respondent I’s rights entirely 
disappeared for the time being and that 
the latter was bound by the compromise 
so far as the title to the property in dis- 
pute was Qonoerned. That title it will 
be remembered, was derived from the 
will of Subheti Kalan made in 1909 In 
the present case, however, a wholly 
diHerent set of facta came later into oper- 
ation. The father of defendant 1, who 
had not been a party to the oompromise 
of 1918, brought a suit in 1922 against 
the plaintifif and his father Gopal Prasad 
for possession of mouza Bagdari and 
mouza Lingpani and succeeded in getting 
possession thereof. Harisingh thus gob 
an indefeasible title against the present 
plaintiff and, as he died in 1925, I am of 
opinion that his estate properly devolved 
on defendants 1 and 2 

I do nob think, in the circumstances of 
the case, there can be any question of ap- 
plying the principle laid down in S. 43, 
T P. Act. So far as the oompromise of 
1918 was concerned, there was no trans- 
fer of any property. There was only, on 
the part of defendant 1, a promise not to 
oontest the rights of Subheti Khurd in 
the property she was then holding, while 
Subheti Khurd made a similar mutual 
promise as regards the property in pos- 
session of Bamcharan As regards the 
dispute of title then in question, there 
was a mutual oompromise that in future 
each would not contest the other’s right. 
Now, however, a wholly different state of 
affairs has arisen- The father of defen- 
dant 1 has meanwhile, in course of law, 
obtained an indefeasible title to the pro- 
perty and his son Bamcharan has now 
succeeded as one of the heirs thereto. It 
is difficult, in those circumstances, to find 
the slightest ground for the present suit. 
The position of the appellant seems to 
me a forced and an unnatural one. 

Let us assume in the present case thati 

(5/ [18S7] 6 H.L.O. 875=6 W.R. Jur- 

(n.i,) 1101=108 R.B. 161. 


after the oompromise, Subheti Khurd 
had mortgaged all her property to a 
stranger and that the mortgage not hav- 
ing been satisffed, it had passed in whole 
to the mortgagee. Let us assume also to 
take an extreme case that the mortgagee 
in queshion had thereafter made a gift or 
a sale of the property in favour of defen- 
dant 1- On the position taken by the 
appellant in this Court, defendant 1 
would even thereafter be estopped from 
denying the title of the plaintiff to the 
property in question. The position, in 
short, taken up by the plaintiff in this 
case leads to a sheer reductio ad absur- 
dum. I am of opinion, therefore, that 
the case has been rightly decided by the 
lower Court and that, in reality, the 
plaint discloses no valid cause of action. 

The appeal is accordingly dismissed. 
The appellant must bear the respondeats' 
costs. 

Costs in the lower Court as already 
ordered. 

N.K./r.K. Appeal dismissed, 
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Jackson, A. J. 0. 

Oulabchand — Defendant — Appellant. 

V. 

Bhaiyalal and others — Plaintiffs — 
Bespondents. 

Second Appeal No. 288 of 1928, Deci- 
ded 12bh August 1929, from decree of 
Dist. Judge. Jubbulpore, D/- 13th 
February l928, in Civil Appeal No. 134 
of 1927. 

(a) Civil P. C., S. 100 — Point not railed 
in firit appeal ihould not be allowed to be 
railed in lecond appeal. 

When a porioa does not itato in hla grounds 
of drat; appeal anything about marriage of A 
with R, he ahould hot be allowed to urge In 
second appeal that the marriage' took plaoe 
and was valid. [P 344 0 1] 

(b) Evidence Act, S. 18 — Admiiiion of 
points of law cannot bind person. 

Admission by a poraon that a Brahmin 
widow was admitced into the caste of Ahirs 
and that she was Kari wife of an Ahir, in- 
oludea an admission of a point of law whioh 
would not bind him. [P 344 0 2 ; P 345 0 1] 

(c) Evidence Act, S. 114 — Perioni who 
cannot prima facie contract valid marriage 
living together ai man and woman— No pre- 
sumption of valid marriage arises. 

Presumption of a valid mariiaga from two 
persouB living together as man and woman 
oannot be drawn where the union is between 
a man who is an Ahir and a Brahman widow. 
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who OADDot priniB facie oontraob a valid mar- 
riage. [P 345 0 1] 

(d) Civil P.C., S. 100— Court holding that 
document is so worded as to obscure its 
meaning — It is not interpretation of docu- 
ment. 

Where the Court holds that the document 
is so worded as to obscure its meaning 
and prevent the executants from grasping 
the fact that they were executing a deed of 
Burrendefp it is not an interpretation of a 
document and suoh finding does not involve 
a point of law. [P 345 0 1] 

Jf. i?. Bobde and i2. N. Padhye — for 
Appellants. 

O. R. for Respondents. 

Judgment. — This judgment will 
govern two second appeals Nos. 288 and 
289 of 1928. They arise from two suits, 
in one of which the malgnzar sues for pos- 
session of certain fields in monza Dhanga- 
wao. Iq the other the three plaintiffs, 
Bhaiyalal, Jhnnni and Chutti, have sued 
for mesne profits of the said fields for 
the period daring which they were dis- 
possessed by the malgnzar. Gulabchand's 
suit and his defence in the other suit are 
based on two surrender deeds, one exe- 
outed by Mt. Phuljariya who, he alleges, 
was the Kari wife of Ghunnn, the de- 
oeased brother of Bhaiyalal, Jhunni and 
Chutti. The other snrrender deed has 
been ezeouted by Jhanni and Chutti. It 
is the finding of the two lower Courts 
that Phuljariya, who was a Brahmin 
widow, was not and could not be legally 
married to Cbunnu, an Ahir, and that the 
alleged surrender deed executed by Jhun- 
ni and Chutti was not intended by them 
to be a surrender deed, they were over- 
reached by the malgnzar and that they 
were merely executing a compromise in 
respeot of certain urimiual cases that had 
been filed in connexion with the dispute 
about the land. 

The lower appellate Court has pointed 
out that in the grounds of appeal before 
it nothing was stated about the marriage 
of Phuljariya with Chuonu. In these 
oiroumstances I am inclined to think 
that Oulabohand should not be allowed 
in second appeal to urge that the mar- 
riage took plaoe and was valid ; but at 
the same time 1 should like to state my 
opinion that on the record it could not 
be held proved that a valid marriage 
took plaoe. My attention has been drawn 
to the following sentence in Rnsseirg 
Tribes and Castes of the Central Pro- 
ivinces, Vol. 2, p. 23 ; 


"But though the Ahir oasta takes its name 
and is perhaps partly descended from the 
Abhira tribe, there is no doubt that It is now 
and has been for centuries a purely occupa- 
tional oaata, largely recruited from the in- 
digenous tribes." 

It is argued from this that the Ahirs 
cannot be held to be bound striotly by 
the doctrines of Hindu Law, and, in 
particular, marriage among them must 
be regarded as governed by usage It is 
urged that it was pleaded in the trial 
Court that, by usage, the marriage of an 
Ahir male with a Brahmin female is a 
valid marriage and that the trial Court 
has failed to go into the plea of usage. 
An issue was framed as regards the mar- 
riage of Chuonu and Phuljariya in the 
following words : 

(a) Whether Chunnoo married Mt. Phul- 
jhariya in the Kari form of marriage? 

(b) If so what was the legal effect of the 
marriage of Brahmin widow and an Ahir 7 

Under this issue it was open to Galab- 
ohand to prove the alleged usage and show 
that suoh a marriage was valid ; but he 
has not done so. Bai Gulah v. Jiwanlal 
Harilal (i) has been oited. In that oasa 
it has been held that in the Bombay 
Presidency a marriage between a Vaishya 
male and the illegitimate daughter born 
of Vaishya father and a Budra mother is 
valid. That decision is, however, no 
authority for holding that the marriage 
between a Sudra and a woman of a 
higher caste is valid. Assuming that 
Chunnu and Phuljariya did go through a 
form of marriage, I am unable to hold 
that it has been proved to be valid. 

On behalf of Gulabohand an argu- 
ment has been based on the fact that on 
2l8t September 1926 Bhaiyalal admitted 
that Phuljariya was admitted into the 
caste of Ahirs and that she was Kari wife 
of Chunnu. The trial Court allowed this 
pleading to be withdrawn, although it 
remarked that it doubted whether 
Bhaiyalal was unable, as he alleged, to 
understand the meaning of Kari wife. It 
is nrged that this amendment should not 
have been allowed and that the admis- 
sion by Bhaiyalal was sufficient to prove 
the faot of the marriage and usage whioh 
made it valid. I am unable to aooept 
this argument, because I find that 
Bhaiyalal's admission was in direct oou- 
tradiotiun of the pleading made by him 
on the same day, and it includes in any 
case, if the contention on behalf of 
Galabohand is oorreot, an admission of a 

(1) A. I. R. 19aa Bom. 8a=4e Bom. 871. 
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poiat of law which would not bind him. 
It has also been urged that as Chunnu 
and Phuljariya admittedly lived together 
as man and woman, it should be presum- 
|ed that they were validly married ; but 
that presumption oanuot, however, be 
drawn in the oiroumstanoes like those of 
the present ease in which the union is 
etween a man and a woman who cannot, 
rima facie, contract a valid marriage. 
The surrender deed executed by 
Phuljariya can be given no effect. As 
ragards the other surrender deed the 
finding of the two lower Courts is a find- 
ing of fact. It is urged that a point of law 
is involved as the finding depends upon 
the interpretation of a document. That 
does not seem to me to be the case. The 
lower Courts in effect hold that the docu- 
ment was so worded as to obscure its 
meaning and prevent the executants 
from grasping the fact that they were 
executing a deed oE surrender. This is 
not the interpretation of a document ; 
and I see no reason for interfering with 
the finding of fact by the two lower 
Courts that Jhunni and Chutti did not 
intend to execute a deed of surren- 
der. It must, I think, be found that 
Oulabchand had no right to possession of 
the fields and that his claim to posses- 
fiion was rightly dismissed and the claim 
against him for mesne profits rightly de- 
creed. I dismiss both appeals with 
costs. 

P.N./fi.K. Appeal diemis^edM 
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SUBHEDAR, A. J. C 
V ishnu — Applicant. 

V. 

Secy, of State — Non-Applicant. 

Civil Revn. No. 136-B of 1928, Decided 
on 25th February 1929, from order of 
Small Cause Court Judge, Akola, D/- 
15th March 1920, in Civil Suit No. 2497 
of 1927. 

Land Revenue Code, S. 160 (3) 
—Rulei framed under R. 4 — Chaudi, 

If a Ohaudi oould oonvenleatlj acoommo- 
date a Bohool or vloe veraa, lb would none the 
leBB be regarded a Ohaudl. [P 346 0 1] 

Ber^r Land Revenue Code, 8.160(3) 
Rules Mnder, R. 5 — Rule 5 doeB not pro- 
wide for nUicoB to be given aBBOBBeeB in- 
dividualli^ 

Bala 6 loeB nob provide for nobloeB bo be 
■given to t^B oBBeBBeeB Indivldnally and if only 
one Dotioeto all the aBBeBBeea in the village Is 
posted In tl'^a Ohaudi along withg^the copy of 


the regiater, it ia aufflolent oompliance with 
B. 5. [P 846 0 2] 

(c) Berar Land Revenue Code, S. 160 (3) 
— Rules under, R. 4 — Identification of as- 
sessment regiiters made in December is 
proper. 

There ia no provision in the Code or the 
rules framed thereunder, which prohibits the 
vecifloacion of BBaeaament regiatera by the 
Bevenue Officers after SOlih November and de- 
clares Buoh an action on their part as void, 
and Bo if veriflcation ia made in December, it 
is perfectly in order, [P 946 0 2] 

(d) Berar Land -Revenue Code, S. 175 — 
Scope. 

If the procedure adopted by the Revenue 
Offioeia acting under rulea made under S. 160 
(3) is irregular, perBon'a remedy is by way 
of appeal to the higher revenue authorities 
and nob by a civil suit. [P 346 0 2] 

O. O. Hatvalne — for Applicant. 

G. P. Dick — for Non- Applicant. 

Order. — This applicatiou for revision 
arises out of a suit broughc by the plain- 
tiS-applicaut in the Small Cause Court, 
Akola, to recover Rs. 2 from the Secy, of 
State for India, the defendaut-nou-appli- 
oaut, alleged to have been illegally re- 
covered from him by the Tabsildar of 
Akola on llth May 1927, in respect of 
Mahar Jaglia cess for the year 1926- 
1927. 

The prinoipal ground on which the 
right of suit was founded is contained in 
para. 1 of the plaint wherein it is stated 
that the asBessment was ultra vires be- 
cause no notice, as required to be given 
under the rules regulating the asseBsmeat 
and collection of oesBes, was given to the 
plaintiff. These rules are framed by the 
Local Government under S. 160 (3), 
Berar Land Revenue Code, and published 
as Notification No. 1448-738-L2, dated 
17th May 1923. Rules 4 and 5 may use- 
fully be reproduced below ; 

14) Between October let and November 
SObh, the Tabsildar with the aBBiatanoe of the 
village offioera will decide whether the peraoua 
entered in the regiater are liable to be asaea- 
Bed and in which olasa each peraon falls. 
(6) On oomplotiou of the aBaeBameut of each 
village the register shall be forwarded to the 
tahsll and a copy shall be posted In the 
ohaudi accompanied by a notice informing 
asBeBBeea that an appeal may be presented 
to the Sub-Diviaionai Officer under the Barar 
Land Revenue Code not later than 45 days 
after the date on which the regiater was 
posted. " 

In para. 3 of his written statement the 
defendant stated that legal notioe was 
given as mentioned in R. 6 above and 
that one was posted in the ohaudi as 
required by the said rule. It was further 
ooutended by the defendant that tho 



316 Nagpur Vishnu v. Sect, of State (Subbedar, A, J. 0.) 1929 


plaintiff’s suit was barred under the pro- 
visions of Ss- 171 (i) (3) and 176, Berar 
Land Bevenue Code. 

Further oral pleadings were recorded 
by the lov7er Court, an idea of which 
could be gathered from the following 
issues : 

" (1) Ib there a Ohaudi Alanda ? (2) Was a 
copy of the aBBaasmoDt regiator poated to the 
Chaudi 7 (3) Was the asaeasmonb ultra viiea 
as not being made before SOth November ? 
(4) la the suit barred under Ss. 171 and 175, 
Berar Revenue Code 7 " 

All theae issues wore decided against 
the plaintiff and his claim was dismissed. 
He has therefore come up to this Court 
in revision In challenging the findings 
of the lower Court the learned pleader 
for the applicant has taken me through 
the entire evidence on record, upon a 
careful consideration whereof I have no 
hesitation in concurring with the lower 
Court in holding that there was a ohaudi 
in the village alanda, though the build- 
ing is also used for holding a school, and 
that a copy of the register of assessment 
together with a notice as required by 
B. 5, Assessment Buies, was posted in 
this building the very next date after 
the verification of the register was made 
by the Naib Tahsildar. Mr. Deshmukh, 
who has been examined as F. W. 1, 

It was very vehemently contended by 
tbe learned pleader for the applicant 
that when B. 4 only speaks of a ohaudi 
the posting of a copy of the assessment 
register and the notice in a building used 
both as a chaudi and a school is not in 
strict compliance with the requirements 
of the rule, and therefore the assessment 
was ultra vires I have been referred to 
no authority for this strange proposition. 
The word '' chaudi ” is admittedly no- 
where defined, and if a ohaudi could 
conveniently accommodate a school or 
vice versa, it would in my opinion none 
the less be regarded a chaudi, as was 
understood in the village alanda by the 
village officers, the patwari (D. W. 1), 
the patel (D. W. 2) and the village mahar 
(D. W. 3). 

It was urged that B. 6 requires indivi- 
dual notices to be given to the assessees. 
I am unable to appreciate this conten- 
tion in the face of the clear wording of 
the said role. The effective words are 
that a copy (of the register) 

" shall be posted in the ohandi aooompanled 
by a notice inloimlng assessees that an appeal 


may be preaented to the Sub-Dlvlalonal 
Officer. 

1. therefore, hold that if only the notice 
to all the assessees in the village is 
posted in the ohaudi along with the copy 
of the register it is a sufficient compli- 
ance with B. 5, of the said rule. The 
rule in question does not provide for 
notices to be given to the assessees in- 
dividually. 

It was next contended that because 
the Naib Tahsildar did not admittedly 
verify the register between Ist October 
aud 30th November, as required by B. 4, 
but did it on 4th December, therefore the- 
whole basis of the assessment was illegal 
and the assessment itself ultra vires. 
There is also no force in this contention. 
The learned pleader for the applicant was 
unable to point out to me any provision 
in the Berar Land Bevenue Code, or the 
rules made thereunder, which prohibits 
the vei'ifioation of assessment registers 
by the revenue officers after 30th Novem- 
ber and declares such an action on their 
part as void. In the absence of any pro- 
hibition to that effect I hold that the 
verification made by P. W. 1, Mr. Desh- 
mukh, in the present case was perfectly 
in order. 

But assuming that the procedure adop> 
ted by the Naib Tahsildar was irregular, 
it is rightly contended by tbe learned 
Government Advocate, who appeared for 
the non-applicant, that the plaintiff’s 
remedy was by way of appeal to the 
higher revenue authorities and not by a 
civil suit. S. 175, Berar Land Bevenue 
Code, is clear on this point. It says : 

'*No suit ahsll be brought in any oivil 
Court againat the Government on aooount of 
any act or omiRaion of any Bevenue Officer 
unloBB the plainHS flrat provea that, previ- 
ously to bringing hia suit, he haa preaented 
all Buob appeala allowed by the law for the 
time being in force aa, within the period of 
limitation allowed for bringing such puit, it 
was poBsible to preaent. " 

It is admitted that the applicant failed 
to appeal to the revenue authorities- 
against the irregularities complained 
of, and therefore S, 176 aforosaid bara 
the present suit. On this ground aloue 
the plaintiff was out of Court but I have 
considered the ease on the meri:a as well 
beoause of its importance and the vehe- 
mecce with whioh it was argied. The 
application for revision, thereore, fails 
and is dismissed with costs. Pleader’s* 
fee Bs. 16. 
p.n./b.e. « 


Bsvision ditmisied, 
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Jackson. A, J. 0 . 

Premsiikhdaa — Appellanfc- 

V- 

Shankerdas — Reapondeafc- 

Oivil Bevn. Appln. No. 357-B of 1928, 
Decided on 29th July 1929, from order 
|of 2nd Cl. Addl. Sub-Judge, Khamgaon, 
D/- 19bh November 1928, in Civil Suit 
No. 1 of 1927. 

(a) Civil P. C., O. 7, R. 8— Plaintiff claim- 
ing properly by ownerihip ai lucceiior to 
person in mahantship and in his reply to 
defendant's written statement pleaiung that 
he was entitled, even if not owner, to its 
management, first claim cannot include 
■econd and case falls under O. 7, R. 8. 

Whore a plaintifl in hia plaint claims a 
property by virtue of ownership as succoaaor 
to a person in the mahintship of a tompla 
and in hia reply to the defendant's written 
statement he pleads chat he is entitled, even 
if not the owner, to the management of the 
property, though he claims the same relief 
namely poBsessiou on both grounds and 
claims it in both oases by virtue of his title 
to be mahant but as in one case ho claims 
that thi> mahant is the owner of the property 
and in the other that the mahant is entitled 
to posBOBsion as manager, the first claim can- 
not include bhe second and he has two dis- 
tinct claims, founded on separate and dis- 
tinct grounds and the case falls under 0. 7, 
R. 0. [P‘347 G2] 

(b) Civil P. C., S. 115— Issues framed not 
arising from plaint — Revision lies, 

Wtere the Court under a mistake frames 
issues which do not arise from the plaint as 
drafted and rejeebs application to confine 
issues to the matters set up in the plaint, 
revision of the order is possible : 12 Bo7n. 617 
and 42 Cal. 926, ReU on. . [P 347 0 2] 

P. S. Kotval and W. ii. Furamk — 
for Appellant. 

M. B Bobde^ioi Respondeat. 

Order . — The plaintiff Shankerdas in 
his plaint claimed the property in dis- 
pute by virtue of ownership, as successor 
to one Tbakurdas in the mahantship of 
the Balaji temple. In para. 14 of his 
written reply he pleaded that he was 
entitled, even if not the owner, to the 
management of the property. Subse- 
quently he applied for permission to 
amend his plaint by adding a claim as 
manager. His application was allowed, 
but this Court in revision reversed the 
lower Court's order. In this Court it 
was pleaded on behalf of the plaintiff 
that the application, though called one 
for the amendment of the plaint, was 
not an application for amendment but 
only contained an explanation of his 


position as owner. This Court held that 
on that explanation by the plaintiff no 
amendment was necessary. This Court'e 
order has clearly been misunderstood by 
the lower Court as holding that no 
amendment of the plaint was necessary^ 
as the claim to be manager bad been 
pleaded in the written reply. Issues 
have accordingly been framed on tha 
view that the plaintiff's right to be 
manager can be considered without 
amendment of the plaint. An applica- 
tion was made for the issues to be con- 
fined to the plaintiff's original case 
based on ownership but that has been 
rejected and the defendants now apply 
for revision of the order rejecting it. 

The question arises whether O. 7,. 
B. 8, applies to the present case. That 
order runs as follows : 

*' Where the plaiatiS seeks relief in respect 
of several distinct claims or causes of action 
founded upon separate and distinct grounds,, 
they shall be stated as far as may be sepa- 
rately and distinctly." 

It is urged on behalf of the plaintiff 
that on both the grounds set up by 
him ha is claiming the same relief ; but 
that does not take the ease out of the 
purview of the rule. He is claiming 
the same relief possession, and he is 
claiming it in both oases by virtue of 
his title to be mahant ; but, in one case, 
he claims that the mahant is owner of 
the property, and, in the other, that the 
mahant is entitled to possession as 
manager. The first claim oanuot be 
held to include the second ; and it seems 
to me that he has two distinct claims 
founded on separate and distinct grounds 
and he should have included his claim 
as manager separately and distinctly in 
the plaint. It is not enough for him 
to set up that claim in the pleadings. 
He had to obtain leave to amend the 
plaint and that leave has now been 
denied him. It follows that his claim 
to possession as manager does not arise 
in the suit and no issue should have 
been framed relating to that claim. 

It has been contended on behalf of the 
plaintiff that under S. 115, Civil P- C). 
there oan be no revision of the order. 
It has, however, been held in Venkuhai 
V. Lakshman Venkoba (l) that in any 
case where the Court, having a mistaken 
and wrong apprehension of the questions 
at issue, proceeds to determine an issue 
whioh does not really arise in the case 

(1) [1888J 19 Bom, 617. 
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and bases its deoisioQ oC the ease oa its 
determinatioo of that issue, it aots with 
material irregularity iu the exeroise of 
its jurisdiotioQ. The same view has 
been taken in Sivaprasad Ram v- Tr»- 
comdas Cover ji Bhoja (2) and I am of 
opinion that revision of the order is 
possible. In the latter of the two oases 
mentioned, it was an interlocutory order 
that was revised. Any issue relating 
to the claim to possession as manager 
most be struck out. The application 
for revision is allowed with costs. 1 
fix Bs 30 as pleader's fee- 

P,N,/B-K. Revision allowed. 

(2) [1915J 42 Oal. 926:^:27 I. G. 917. 
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Jackson, A. J. C. 

Lajbarkhan and another — Plaintififs — 
Applicants. 

v- 

Nanhu — Defendant — Non- Applicant. 

Civil Bevn. No. 116 of 1929, Decided 
on 20th September 1929. from order of 
Small Cause Court Judge, Sohagpur, 
D/- 22nd December 1928, in Small 
Cause Suit No. 611 of 1928. 

3^ Ulurious Loam Act S. 3 fll^Cuitom in 
locality allowing intereit at 75 per cent per 
Annum and double that in default — Intereit 
ii itill ezceiiive^Court can under S. 3 (1) 
order repayment of ezceiiive intereit and 
no claim for luch relief ii neceiiary. 

Even if it ia proved that it la the ouatom 
In the locality to charge intereat at 75 per 
cent, per annum and 150 per cent per annum 
in caae oE deEault, the rate of intereat can 
etill be held to be exceaaive and Court has, 
under 3. 3 power to re-open tranaaction 
and order repayment in reapeot of exceaaive 
interest and no claim for auoh relief ia ueces- 
eary. [P 318 G 2] 

Samiullakhan — for Applicaufcs. 

Order ' — This is au application for 
revision of a decree passed by the Small 
Cause Court, Sohagpur, iu a suit brought 
on a bond, dismissing the plaintiffs' 
euit and direotiDg them to pay Bs. 
42-8-0 on aooount of surplus recoveries. 
The bond, on which the suit was 
brought, was exeouted ou 16th January 
1926 for Bs. 50. The rate of interest 
stipulated for was one auua per rupee 
per mensem and in default two annas 
per rupee per mensem^ The suit was 
brought on 24th September 1928, less 
than three years after the ezeontion of 
the bond. By that time the defendant 


had paid Bs. 122-8-0. The Jndge of the 
Small Cause Court, acting oq the 
Usurious Loans Act, reopened the trans- 
aotion, found that the rate of interest 
stipulated for was exhorbitaut and penal 
and, allowing interest at two per cent 
per annum, found that only Bs. 80 was 
due to the plaintiffs and gave a decree 
to the defendant for Bs. 42 8-0 paid in 
excess. It is objeoted that the defen- 
dant never asked for this relief, bat it 
does not seem to me that any suoh claim 
is necessary ; unier S. 3 (l), Usurious 
Loans Act the Court has power to order 
repa^ meat. 

It is also objeoted that the plaintiffs 
were not allowed to show that the inter- 
est was not excessive. Befereuoe has 
been made to Buldu Mai Thakar Das 
V. Allah Ditia (1), where it is laid down 
that in deoiding whether the rate of 
interest charged is excessive, the Court 
must haye regard to the prevailing rate 
of interest on similar transaotions in the 
locality, the security offered to the 
plaintiff, the nature of the dealings bet- 
ween the parties and the period during 
which the account was outstanding for 
less than three years. Periodioal pay- 
ments were being made by the debtor 
and though no security was offered and 
no evidenoe given as to the prevailing 
rate in the locality for loans of the 
description of the one now under oon- 
sideration, I oonsider that the Small 
Cause Court was right iu holding the 
rate to be exoessive. Even if it were 
proved that it is the oustom iu the 
locality to charge interest at 75 per eeut 
per annum and that 150 per cent, per 
annum in ease of default, I should still 
hold the rate of interest to be obviously 
exoessive. It has been pointed cut that 
the debt was to be repaid in three 
months and if that payment had been 
made within that period, the interest 
would only have been Bs. 9. It dooB 
not, however, alter the faot that it would 
be interest at the rate of 75 per oent 
per annum. I deoline to interfere ia 
revision and I dismiss the applioatioa 
with costs. 

F.N./a.E. Revision dismissed. 


U) A. I. B. 1927 Lah. 621. 
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Jackson, A. J. G. 

Abdul Sattar — Defeadanb 2 — Appel. 
laDb. 

7- 

Bansgopal — Plaintiff — Respondent. 

Second Appeal No. 692 of 1927, Deci- 
ded on 14th March 1929, from decree of 
Diat. Judge, Hoshangabad, D/- 29th 
ilAugust 1927, in Civil Appeal No. 63 of 
1927. 

Civil P. C., S, 97 — Appeal againit prelimi- 
nary decree after paiiing of final decree ia 
competent. 

An appeal filed aginsb a preliminary decree 
after the final decree ia paaaed ia competent 
even though no appeal ia filed againat the 
flna] decree : 37 Mad. 29 ; 37 Mad. 455 and 36 
All. 5S2, Bel. on : 36 Cal, 762 and A. J. B. 19a 
Cal. 109, not Foil ; A. I. R. 1928 Cal. 325, Ref. 

[P 850 0 1] 

Fida Hussain — for Appellant. 

J. Sen — for Respondent. 

Order. — A preliminary objection has 
been taken that this appeal is incom- 
petent, because it ia directed against a 
preliminary decree for sale and no appeal 
againat the final decree, ^hich was pas- 
sed before this second appeal was filed, 
has been presented. In Mackenzie v. Nar- 
singh Sahai (l), it was held that when 
after a final decree had been passed, an 
appeal was preferred against the preli- 
minary decree only, it was not open to 
the appellant to challenge the correctness 
of the preliminary decree without pre- 
ferring an appeal against the final decree. 

It was pointed out that if the appeal 
against the preliminary decree succeeded 
the final decree would still stand. A 
similar view has taken in Kulada Prosad 
V. Bamananda Pattanaik (2), in which 
Khtrodamoyee Dasi v. Adhar Chandra 
Ohose (3j, was distinguished on the 
grounds that it dealt with a case in 
which the appeal against the preliminary 
decree had been preferred before the final 
decree had been passed, and that it must 
be assumed that the subsequent proceed- 
ings were subject to the result of the 
appeal against the preliminary decree. 
The latter deoision shows that the exis- 
tence of a final decree, not appealed 
against, is hot an insuperable bar to an 
appeal against a preliminary decree being 
allowed. Another reason has, however, 

(1) L1909J 86 Gal. 762=1 I. 0. 413=»10 O.L.J. 

113. 

(2) A. 1. B. 1921 Gal. 109=346 Gal, 1036, 

(8) [1918] 18 0. L. 7. 821S91 1. G. 816. 


been given in Salim v. Hajira Bihi (4), 
in which it was held that, when a de- 
fendant appealed against an order of re- 
mand after the suit had been decided 
against him on the merits, his appeal 
was not maintainable, that reason being 
his consent to the proceedings subsequent 
to the remand, implied by his not ap- 
pealing against the order of remand 
during those proceedings. But there ia 
not in every case such an implied consent. 
Certainly, in the case with which I am 
dealing there is no implied consent ta 
the proceedings after the final decree. 
The facts speak for themselves. The 
preliminary decree was passed on 21st 
September 1926 ; the first appeal waa 
filed on 8th November 1926 ; while it 
was pending decision, on 25th April 1927 
application for a final decree was made 
but time was granted on the application 
of the present appellant till the first 
appeal waa decided ; the appeal was 
decided ; that appeal was decided on 29th 
August 1927 ; and the final decree waa 
passed on 6th September 1927. 

The decision in Salim v. Hajira Btbi 
(4) would also distinguish between the 
oases in which the appeal against thn 
preliminary decree or order was filed be- 
fore the final decree or order was passed 
and those in which it was not. No such 
distinction, however, has been made in 
Lakshmi v. Maru Devi (5) and Bamien 
V. Veerapaudayan (6) in which it hae 
been held that it is competent to a party 
to prefer an appeal against an order of 
remand or a preliminary decree, although 
before the appeal is presented the final 
decree has been passed, because with the^ 
reversal of the earlier order or decree, 
the final decree which depends on it for 
its validity ipso facto ceases to have any 
force- A similar view has been taken in 
Kanhaiya Lai v. Ttrbeni Sahai (7). 
which dealt with a case in which 
the final decree was subsequent to the 
appeal against the preliminary decree ; 
but Chamier, J., remarked that the pas- 
sing of a final decree should not be a bar 
either to the institution or to the hear- 
ing of an appeal against the preliminary 
decree. In this matter I prefer to follow 

(41 A. I. R. 1928 Gal. 325=55 Cal. 506. 

(6) [1914] 37 Mad. 29=13 I. 0. 664=21 
M. L. J. 1063. 

(6) [1912] 87 Mad. 455=22 M. L. J. 217=14 
I. G. 894=(1912J M. W. N. 117. 

(7) [1914] 36 All. 582=24 1. 0. 627=11 
A.L. J.987. 
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the decision of bhe Madras and Allaha- 
bad High Courts, and although the 
present appeal has been filed after the 
final decree was passed, I hold it to be 
competent. 

F.N./r.E. Appeal allowed. 
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SUBHBDAR, A. J. 0. 

Shamlal and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 85 of 1929, Deci- 
ded on 11th June 1929, from judgment 
of 1st Class Mag., Bhandara, D/- 13tb 
April 1929, in Criminal Casa No. 31 of 
1929. 

(a) Penal Code, S. 307 — Abraaioni found 
on perion of accuied — Incriminating cir- 
Gumstance not proved againit him — Accuied 
cannot be called upon to explain them — 
Criminal P. C., S, 342. 

Where an acouaed was charged under S. 307 
and bhe brying Magiabrate, in oonvicbing him, 
relied on the facb thab some abrasions were 
found on hia person. 

Held, bhab unless an incriminating circum- 
abance is proved by bhe prosecution bo exist 
against an accused person he should nob be 
oallod upon to explain away its existence. 

[P 352 0 1] 

(b) Evidence Act, S. 26 — Incriminating 
admissions of accuied before police officeri 
are inadmiiiible in evidence. 

Inoiimiuating admissions of an aooused, 
under admitted oircumstauoes that he took 
the whole of the invescigabing stall of the 
police officers round the scone of oCfenoe and 
admitted before them his own guilt, aro in- 
admissible in evidence under 3. 20. 

[P 353 G 2] 

(c) Evidence Act, S. 27 — Placet already 
known are not placet *'diicovered” within 
S. 27. 

Incriminating admissions of an accused 
before the police officers cannot bo said to 
lead to the discovery of several places pointed 
out by the aecused where thay are already 
known and cannot be said to have been “dis- 
oovered" in oonsequonce of the said admis- 
sions within bhe meaning of 3. 27. 12 Mad. 

153, Foil. [P 3.53 C 1] 

(d) Evidence Act, S, 30 — Self-exculpatory 
atatement of co accused ii inadmiiiible 

Where a statement is voluntecrod by a co- 
aooused to the effect that when he arrived on 
the Boeno of offence alter hearing the cry of 
the oomplainant he noticed another acoused 
in the act of assanltidg the oomplainant, such 
a self-exculpatory statement is inadmissible 
in evidence. [P 353 C 1, 2] 

(e) Evidence Act, S. 27 — Confessions of 
accused proved through prosecution witness 
— Court must be very cautious to believe id 
such evidence especiallv when accuied is 
charged under Penal Code, S. 307. 

(Obifer) Bald evidence Inbroduoed through the 


month of a prosecution witness to prove 
the ooofessions of an aooused under cover of 
S. 27 ought to receive very little credence by 
the Oourt, more especially when the aoousad 
stands charged with grave offence as an 
attempt to murder and particularly, when 
more direct evidence to prove the same points 
are available to the proseoution and which 
they do not take oara to produce before the 
Court. [P 353 0 1] 

Kedar — for Appellant 2. 

Bazalc — for Appellant 3 

O. P, Dick — for the Crown. 

Judgment. — Three persons, Shamlal 
Lodhi.Niikaath Lodhiand Mantya Mahar 
hereinafter to be referred in this judg- 
ment as the first, second and third appel- 
lant respectively, have been convicted by 
Mr. V. A. Bambawale, Magistrate, First 
Class, Bhandara, having powers under 
S. 30, Criminal P. C., of an offence under 
S. 307, I P. C , reid with S. 34, ibid 
and sentenced respectively to 7, 4 and 3 
years rigorous imprisonment. 

All the aforesaid convicts have pre- 
ferred appeals against their oonviotions 
and these are registered in this Court as 
Criminal Appeals Nos. 85, 67 and 86 of 
1929. This judgment will govern the 
disposal of all the three appeals. 

The case for the prosecution briefly is 
that on the night of 22nd December last 
the complainant Motia Mahar (P.W. 10) 
had gone, after the evening meal, to 
sleep in a hut in his khala, that while 
he was there sitting by the fire which he 
had lit before retiring, all the three 
appellants came there and had a chat and 
smoke with him Appellant 1 Sham- 
lal had a sword (Art D) with him 
while appellant Nilkanth was armed 
with a pharsa and appellant 3 Mantya 
had oairied a tutari (Art. A) While the 
others were engaged in conversation the 
anpellant Shamlal lay down in the hut 
of the complainant and went to sleep 
and was not disturbed when the other 
two appellants parted to go to their 
khalas. The complainant also then lay 
down beside appellant 1 in the hut, but 
about midnight he was awakened on 
account of a feeling of pain in the region 
of his stomach. He then found that 
appellant 1 Shamlal had given him a 
thrust with the sword which he grap- 
pled and in the struggle that followed 
Shamlal left the sword and ran away. 
The complainant Motia farther stated 
that with the sword in his hand he then 
ran after Shamlal for some distance, ap- 
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parenlil^ to oatoh him but; fche latter ran laats with this crime. In my opiaioa 


away. When Motia oame out of his hut 
follo97Lag Shamlal he stalied that he had 
eeea the other two appellants standing 
outside the hut and they also ran away. 

The shouts of the complainant for help 
ware heard by his brother Jaitram 
(P.W. 2), who soon came to the hut, and 
later on Jagannath (P.W. 3) and Kanhai 
(P.W. 4) also arrived on the scene. 
Jagannath then went to call Btpu 
(F.W. 11) from the neighbouring village, 
and on his arrival at the scene of the 
crime with other Mahars the complai- 
nant’s wound was dressed up and he was 
removed to the village on a cot. It is 
the prosecution story that soon after the 
arrival of all the aforesaid witnesses at 
the hut the complainant Motia gave out 
the names of all the three appellants and 
the part each had taken in the commis- 
sion of the crime 

The first information report of the 
offence recorded in Ex. P-1 was made to 
the Police Station House at Amgaon by 
Sheoram (P.W. 5) at 8 a. m on 23rd 
December last, and before the Sub- 
Inspector (P.W. l) arrived on the scene 
another report, Ex. P-11, was scribed by 
Ohandanlal (P W. 6) in the Kotwar’s 
book. On his arrival the Sub-Inspector 
(P.W. l) also recorded a statement of the 
complainant Motia at 11 a. m the same 
day as he found his condition rather 
serious this is Ex. P-2. Another state- 
ment of Motia was recorded by Mr. 
Babukhan, Second Glass Magistrate, Qon- 
dia, at 9-15 p. m. on 23rd December. 

The motive for the crime is alleged to 
be a longstanding dispute between the 
complainant Motia and his brother Jait- 
ram (P.W. 2) on the one hand and the 
first two appellants on the other over a 
field which is now recorded as the occu- 
pancy holding of Jaitram. It is also 
alleged that about three months prior to 
the present incident a quarrel took place 
between Jaitram (P.W. 2) and the ap- 
pellant Nilkanth on account of the for- 
mer having taken some water out of the 
tank belonging to Jit Singh the brother 
of the appellant Nilkanth when a threat 
was given by this appellant to the com- 
plainant and his brother. 

It is undoubtedly a fact that a most 
cowardly and a brutal attack was made 
on the life of Motia on the night in 
question but it is to be ascertained if the 
evidence on record connects the appel- 


there is no such evidence forthcoming. 

Messrs Kedar and Razak appeared for 
the second and third appellants respec- 
tively, while the learned Government 
Advocite representated the Grown at the 
hearing of these appeals in this Gourt. 
The first appellant was unrepresented] 
It may at the outset be remarked that 
the evidence of Motia (P.W. 10) so far 
as it relates to the visit of all the ap- 
pellants on the night in question stands 
without any corroboration. None of the 
other witnesses examined for the prose- 
cution speaks of having seen any of the 
appellants at or near about the khala of 
the complainant on the night of 22nd 
December last, nor is there an iota of 
evidence to support that the three ap- 
pellants had conspired together to com- 
mit the crime, nor has any connexion 
between the appellants inter se been 
established. The learned trying Magis- 
trate seems to have assumed that the ap- 
pellant Mantya was a servant of the ap- 
pellant Nilkant. No evidence was poin- 
ted out to me in the course of arguments 
to establish this point. The theory of 
the motive for the crime alleged by the 
prosecution appears to be too farfetched. 
Even on his own admission the dispute 
over the field between Jaitram (P W. 2) 
and appellant 1 had come to an end some 
4 or 5 years ago when Gokul purchased 
the village. The complainant himself 
also admits that Shamlal had since 
Ashadh last become so friendly that; 

"he used bo aoms bo me with a sword and 
also sleep near me with a sword." 

It is thus impossible to hold upon this 
evidence that the motive for the crime 
was the dispute over the fisld. 

The story of the dispute over the 
taking of the water from the tank be- 
longing to Jit Singh cannot also furnish 
any motive for the dastardly crime as- 
suming the story to be true. Jaitram 
(P.W. 2) admits that the appellant Nil- 
kanth has got no right over this tank 
and it is therefore not clear that he 
should have protested against the use of 
the water by the witness and threatened 
him as alleged. It is also to be noted 
that no mention of this quarrel was made 
to the police during the course of the in- 
vestigation or in any of the documents, 
Bxs. P-1, P-2 and P-ll, as furnishing 
any cause for the alleged cowardly as- 
sault by the appellants. 
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There are obviously several other diffi- 
oulties in the way of the proseoution. 
The oase appears to have been appa- 
rently mishandled by the polioe and 
the learned trying Magistrate seems 
to have bestowed very little attention 
to the solution of these diffiouties. 
(The judgment then discussed evi- 
denae regarding the night attack and the 
sword (Es. D) and concluded that there 
is no trustworthy evidence on the record 
to identify Art. D as belonging to the 
appellant Nilkant). Moreover it is ap- 
parent that if this sword was not the 
one that was used by the appellant to 
inflict an injury upon Motia as has been 
found by me, it is a matter of little 
consequence if the Art. D belongs or does 
not belong to the appellant Nilkant. 

A great deal of unnecessary stress has 
been laid by the learned trying Magis- 
trate on the fact that some abrasions 
were found on the persons of the flrst two 
appellants. In the absence of any legal 
evidence on the part of the prosecution 
the Magistrate was wrong in assuming, 
as he has evidently done, that the in- 
juries were caused to these appellants in 
the course of their alleged flight from the 
scene of the crime. It is an elementary 
proposition of law that unless an incri- 
minating circumstance is proved by the 
prosecution to exist against an accused 
person he should not be called upon to 
explain away its existence. Even the 
investigating officer (P. W. 1) has not in 
his evidence given any explanation as to 
why iu the absence of any evidence con- 
necting these injuries with the alleged 
flight of these two appellants he got the 
two appellants medically examined and 
placed upon the record an irrelevant 
piece of evidence in the shape of medical 
reports, Exs. P-7 and P-iO, for the con- 
sideration of the Court. These remarks 
apply equally to the production of the 
Loi (Art. E). There is no evidence placed 
upon the record to prove that this Loi 
was used by the appellant Shamlal on 
the night in question so that the minute 
bloodstains detected in it would be held 
to be an incriminating piece of evidence 
against this appellant. 

Another piece of inadmissible evidence 
through the mouth of Jodhi (P. W. 7) in 
the shape of certain statements made by 
Shamlal while in police custody has been 
introduced in the case and aot^ upon by 


the learned Magistrate. This is wha 
Jodhi has stated ; 

*'Oa Monday at mahatnl time the S. I.. 
Polioe took UB and the aooused Shamlal to the 
khala of Motia, Daroga, Oirole Saheb, Pat- 
wari, Umedi Mahajan and one Kanhai who is 
not a witnoBB (aio). S. I. Polioe asked Shamlal 
to show the plaooB and he showed the place 
where he was Bleeping, where Motia was 
Bleeping and was BCabbed and where others 
were standing. Shamlal also showed the place 
where ho fell down. Patwari saw all theBs 
plaoea and took meaBurementa." 

In the first instance neither the Sub- 
Inspector (P. W. 1) nor the witness Jodhi 
tells us the circumstances under which 
the appellant Shamlal came to take the 
whole of investigating staff of polioe 
officers round the scene of offence and 
admitted before them his own guilt by 
showing them the different places marked 
out in the map Ex. P-6 prepared by Tika- 
ram Patwari (P. W. 8). These places 
were admittedly known to the complai- 
nant Motia Maharfrom whom in the ordi- 
nary course the investigating officer must 
have ascertained them, and it is not ex- 
plained why it was found necessary to 
have the discovery of these places made 
through appellant 1, unless it be for 
the purpose of using his own confes- 
sions against himself and to bring the 
case within the purview of S. 27. Evi- 
dence Act. 

In his evidence the Sub-Inspector 
(P. W. 1) said that the appellant Shamlal 
took him to the spot : 

" and showed the spot and the different 
places" 

while Jodhi (P. W. 7) stated that ; 

"the Sub-Inspector, Police took us and the ao- 
ouBed Shamlal to the khala of Motia," 
that 

"the Sub-InBpeotor Police asked Shamlal to 
show the places" 

and the latter showed them. In this 
conflict of evidence on the point if the 
offer of the appellant Shamlal to show 
the several places was voluntary or en- 
forced and in the absence of the know- 
ledge of the circumstances preceding it 
and further having regard to the oase 
with which evidence of this sort can be 
made available, I am not prepared to 
hold that the appellant Shamlal did 
point out the several places and make 
the incriminating statements imputed to 
him in supplying the descriptions of the 
several places as given in the map Ex.P-6. 

But assuming that this evidence is 
true I am further of opinion that these 
incriminating admissions of the appel- 
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Iftnt Shamlal under the admitted olr^ 
onmatanoea in whioh they were made are 
inadmisBible in evldenoe in this ease 
under 8. 26, Evidence Act. 

It is clear that these incriminating ad- 
missions embodied in the description of 
the several places as ooatained in the ex- 
planatory notes on the map, Ex. P-6, 
cannot possibly come within the purview 
of S 27, Evidence Act. They cannot 
possibly be said to have led to the dis- 
covery of the several places pointed out 
in the said map because these were al- 
ready known to the complainant Motia 
and his brother and could not be said to 
have been ''discovered'' in consequence of 
the said admissions within the meaning 
of the said section. As laid down in the 
case reported as Queen- Empress v. Gam- 
mer Sahib (li : 

"the beat ia: waa the faob dlBOovered^by reaaon 
of the information, and how muoh of the in- 
formation WAS the immediate oauae of the 
fact diEQovered, and aa auoh a relevant fact?” 

Bhamlal is also alleged to have shown 
the place where he fell down, marked No. 

4 in Ex. P-6. Jodhi does not tell us if 
Shamial also told the assemblage the 
oiroumstanoes under whioh or the day 
and the time on which be fell down at 
the particular place shown in the map 
and therefore assuming that the admis- 
sion of Shamial contained in the sentence 
just quoted is admissible and true, it 
fails to establish (I) that he fell down on 
the night of 22nd December last in the 
course of his alleged flight from' the scene 
of the ofl'ence after being pursued by 
Motia and (2) that the injuries found on 
his person were the result of that fall. 

The bald evidence of the type intro- 
duced through the mouth of Jodhi to 
prove the confessions of an accused under 
cover of S 27, Eviilenoe Act, ought to 
receive, to say the least of it, very little 
credence by the Court, more especially, 
when the accused stand charged with 
such a grave odence as attempt to mur- 
der, and particularly, when more direct 
evidence of the complainant to prove the 
same points was already available to the 
jproseautioQ and whioh they have not 
taken care to produce before the Court. 
It may be observed that Motia (P. W. 10) 
has not at all been questioned on the 
several points noted in Ex. P-6 

The last point that remains to be de- 
cided is the admissibility or otherwise of 
the statement volunteered by the appel- 
[18801 19 Mad. 153. 

1929 N/46 A 46 


lant Mantya to the effect that when he 
arrived on the scene of the offenoo after 
hearing the cry of Motia he noticed 
Bhamlal in the act of assaulting the com- 
plainant. This statement has been used 
by the learned trying Magistrate against 
the appellant Bhamlal Suffice it to say 
that under S. 30, Evidence Act, this 
statement could not be used against 
Shamial because it was self -exculpatory. 

Upon a careful and anxious considera- 
tion of the materials on the record and 
the probabilities of the case my conclu- 
sion therefore is that the charge as laid 
cannot be brought home to any of the 
appellants. I accordingly allow all the 
appeals and setting aside the convictions 
of the appellants order them to be set at 
liberty. 

V.S./r.E. Appeals allowed, 
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Jaokson, A. J. C. 

Kesheo — Plaintiff — Appellant. 

V. 

Defendant — Respondent. 

Second Appeal No. 307-B of 1928, De- 
cided on 22od August 1929, from decree 
of Addl. Dist. Judge, Amraoti, D/- 30th 
August 1928, in Civil Appeal No. 71 of 
1928. 

(a) Berar Land Revenue Code, S. 205 — 

In favour of specified person." 

The words " in favour of a specifled per- 
son " refer only to the oase of relinquish- 
ment. [P 354 0 1] 

(b) Berar Land Revenue Code, S. 205 — 
Fact that property is lold by Official Recei- 
ver does not take away rights of co-occu- 
pant to pre-empt. 

The Official Reoeiver or the owner, if he 
decides to auction the property, can and 
should hold the sale subject to the right of 
the co-occupants to pre-empt and before con- 
firming the sale to the highest bidder, he can 
and should offer the property to oo-ocoupanta 
at the figure bid and the mere fact that pro- 
perty is sold in an auction by the Official 
Receiver does not take away the rights of a 
oo-oocupant to pre-empt: 4 N. L, R. 138, DtsC.; 
A. I. R. 1927 P. C. 113, Appl\ 24 0. W. N, 
1072. Ref, [P 354 0 2] 

O. V Deshmukh — for Appellant. 

N. O. Bose — for Respondeat. 

Judgment — In this oase I have to 
deal with a claim to pre-emption under 
the Berar Land Revenue Code of 1896. 
Both the lower Courts have held, on the 
authority of Maidabi v. Tejahai (1), that 

(1) [1908] 4 N. L. R. 188. 
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there la no right of pre-emption in the 
o&ae of an auction aale by the Official 
Receiver in an inaolvency oaae. In Mas- 
dabi V. Tejaba U), it ia held that there 
ia no right of pre-emption when the in- 
tereat of a co-occupant in a aurvey num- 
ber in Berar ia sold by auction in pursu- 
ance of a mortgage decree for sale of the 
mortgaged property; but itdoea'not follow 
that a sale by the Official Receiver stands 
on the same footing as that of a sale in 
execution of a decree. It has been held 
in Entazuddi Sheikh v. Ram Krishna 
Banik (2), that sales by the receiver 
are really sales by the owner and may 
be either by public auction or by private 
treaty; and that the procedure governing 
Bales in execution of a decree under the 
Civil Procedure Code does not apply to 
them. I am not impressed by the rea- 
sons given in Matdabiv. Tejahai (l). for 
holding that no right of pre-emption 
arises when the sale is held in execu- 
tion of a decree. The real reason is given 
in the Privy Council decision in Sheo- 
baran Singh v- Kulsum-un-nissa (3), 
where the following passage occurs; 

"It was pointed out that ajaale in ezeoution 
of a deoree transferred the property free from 
a claim of pie'emptlon. The reason la simple. 
The Civil Prooeduie Code arranging for sale 
under a deoree mentions and deals with rights 
of pre-emption and gives those who hold them 
certain rights." 

It is argued, however, that this case 
must be decided with reference to the 
provisions of the Berar Land Revenue 
Code 1896, and that those provisions 
makes the Privy Council decision in- 
applicable to the present case. It is 
first pointed out that S. 205 only gives a 
right of pre-emption when the interest 
of a co-occupant in a survey number is 
transferred 

" by sale, foreoloaure of mortgage or relin- 
quishment In favour of a speoifled person for 
valuable consideration 

and it is argued from this that the sec- 
tion cannot apply to an auction sale 
which is not to a specified person. This 
argument is based upon a misreading of 
the section, as the words " in favour of 
a specified person ” oan only refer to the 
ease of relinquishment. 

Reference has next been made to 
S. 206, sub-S. (2), in which it is laid down 
that notice to be given to the co-occu- 
pants who have the right of pre-emption 

(2) [1920J 94 0. W. N. 1072=60 I. 0. 746. 

(3) A. I. B. 1927 P. 0. 118=349 All. 967=64 
I. A. 204 (P.G.). 
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shall be given through the Tahsildar and 
shall be deemed to have been sufficiently 
served if it be posted at the ohauri or 
some other public place and proclaimed 
by beat of drum in the village in which 
the aurvey number is situated. It is as- 
sumed that the Official Receiver in hold- 
ing a aale follows the procedure laid 
down for sales in execution of a deoree; 
but he is not required to do so and there 
ia no evidence in the present case that he 
did BO. Very probably he did, but it 
cannot be assumed; and without evidence 
on the point I cannot accept the plea, 
now raised for the first time, that the 
Official Receiver's proclamation of sale 
amounted to notice under S. 206, Berar 
Land Revenue Code. 

Finally it is argued that no due notice 
could be given because S. 206, sub-S. (l), 
requires the vendor to specify in the 
notice the price at which he is willing 
to sell and no notice can be specified in 
the case of an auction aale. This is one 
of the grounds put forward in Maidabi 
V. Tejahai (1), for holding that there is 
no right of pre-emption, when property 
is sold in execution of a deoree; but, as I 
have already stated, it does not appeal 
to me, and I consider in view of what .is 
containedfin Sheobaran Singh v. Kulsum- 
un-nissa (3) that it is not the real ground 
for the view stated. I see no reason to 
hold that that Privy Council decision 
does not apply to the present case. 

It is pointed out by their Lordships 
that, if there ia no right of pre-emption 
when the property is sold by the Official 
Receiver, it means that the insolvency 
of the owner renders his property more 
valuable in the hands of the Official 
Receiver than it was in his own. The 
argument now put forward would go fur- 
ther than that and would mean that the 
owner of an interest in a survey number 
in Berar could defeat his co-ocoupanta' 
right to pre-empt by disposing of his 
property by auction. I am not impress- 
ed with the difficulty of intimating to 
the co-oocupants the price at which it is 
proposed to sell. The Official Receiver 
or the owner, if he decides to auction 
the property, can and should hold the 
sale subject to the right of the co-occu- 
pants to pre-empt and before confirming 
the sale to the highest bidder, he can 
and should offer the property to the co- 
occupants at the figure bid. I am satis- 
fied that the admitted right of the appel- 
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lanfc to pra-empli has nofc been fcaken away 
by the faofc thafc the property was sold in 
Ian auotion by the Official Beoeiver. The 
decree of the trial Oourt, which was up- 
held by the lower appellate Court, is set 
aside and the appellant will be given a 
decree enbitling him to pre-empt for the 
price at which the property was sold in 
the auotion. The respondeat will bear 
the costs of the appellant throughout. 
Tb|3 purchase money shall be paid with- 
in three months, 

p.N./R.K, Decree set aside. 
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JAOKgoN, A. J. 0. 

Kisanrao — Defendant 3— Appellant. 

V. 

Mangniram and others — Plaintiffs and 
Defendants 1 and 2 — Bespondents. 

First Appeal No. 31-B of 1918, Deci- 
ded on 8th October 1929, from the decree 
of Addl. Sub- Judge, Ehamgaon, D/- 17th 
December 1927, in Civil Suit No. 19 of 
1927. 

Civil P. C., S. 34— Contractual obligation 
to pay inloreit allowed by rule of dam- 
dupat coming to end before filing of suit 
— Court hai diicretion to award intereit 
from date of luit in addition to interest 
allowed by,rule — Oamdupat. 

Where the rules of damdupat applies, the 
oonbractual obligation, as regards interest, 
Qomes to an end as soon as the maximum 
limit of interest Is reached and it is not 
Qoireot to say that the oontraotual obligation 
remains until a decree Is passed. When that 
obligation has come to an end before the suit 
is filed, the Oourt has discretiou to award 
interest from the date of suit over and above 
the amount of interest allowed by the rale: 
37 Bom. 326 (P.O.); 22 Bom. 86 and A.I.R. 1924 
Naq. 349, Bel. onr, A. I, R. 1929 Nag. 117; 
A. I. R. 1922 Nag. 155 and 40 Oal. 710, Oons.i 
34 Cal. 150 (P. 0.), not Appl. [P 356 0 1, 2] 

M. B. Niyogi — for Appellant. 

. M. B. Bobde — for Bespondent 1. 

Judgment. — This appeal arose from a 
suit ou a mortgage for Bs. 3,500. Under 
the -rule of damdupat the amount re- 
coverable at the time of the decree was 
only Ba. 7,000 on the day on which the 
suit was filed. The lower Court has 
allowed interest from the date of suit 
to the date fixed for payment by the 
preliminary deoree and the only ques- 
tion that I have to decide in appeal is 
whether the lower Court was right in 
doing so. It is contended on behalf of 
the appellant that the rule of damdupat 
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prevents the interest included in the 
sum payable on the dies datns from ex- 
ceeding the prinoipal. I have been 
referred to a deoision of this Court in 
Narayan v. Khiwaraj (l), in which it 
has been held that the rule of damdupat 
applies until the matter is removed from 
the domain of oontraot, that is, until 
the date fixed by the Court in the 
preliminary deoree for sale. The ques- 
tion, however, does not appear to have 
been really considered as it is recorded 
that the oouusel for the respondents 
admitted that the fourth ground of appeal 
must succeed, that ground being that no 
interest should have been allowed from 
the date of suit to the date of the deo- 
ree, as the rule of damdupat covers this 
period. In Narain v. Nathmal (2) it 
has been held that the rule of damdupat 
applies only so long as the relation of 
creditor and debtor exists but not when 
the contractual relation has oome to an 
end by reason of the deoree; and the 
view may be inferred that the rule does 
apply until a deoree is passed whioh 
would in effeot mean up to the date 
fixed for payment. But that view has 
not been expressed and it is to be noted 
that in that ease interest was actually 
allowed from the date of suit. Simi- 
larly, in Nanda Lai Boy v. Dhirendra 
Nath (3) all that was held was that the 
rule of damdupat does not apply to the 
interest aocruiug after the date fixed for 
redemption; and it was not laid down 
affirmatively that the rule does apply 
to the period between the date of the 
suit and the date fixed for redemption. 

Sundar Koer v. Bai Sham Kriahen 
(4) has been^oited by the appellant. It 
is a Privy Council deoision whioh does 
not deal with 'the rule 'of damdupat, 
but reliauoe is placed upon the following 
passage at p. 161 : 

" In bhe preaenb oaae, their Lordahlpa have 
no healtatlon in expreaslng their oonour- 
renoe with the High Oourt of Oalontta, not 
only in allowing interest after the fixed day, 
bub also in allowing inbereat at the Oourt 
rate and nob at the mortgage rate. They 
think that the achemo and intention of the 
Transfer of Property Aot waa that a general 
aooonnt ehould be taken once for all, and 
an aggregate amount be stated in the decree 
for prinoipal, interest and ooata due on a fixed 
day and that after the expiration fof that 

a A. I. R. 1929 Nag. 117. 

A. i; R. '1922 Nag. 155=17 N. L. B. 200. 
(3) [1913J 40 Oal. 710=^21 I. 0. 974. 

(4) [1907] 34 Oal. 150 = 34 I. A, 9 = 1 
0. W. N. 249 (P, 0.), 
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if the property ehoold not be redeemed, 
the metier ehonld peea from the domain of 
oontraot to that of Judgment, and the rlgble 
of the mortgagee should thenceforth depend, 
not on the oontenta of hie bond, but on the 
direotiona in the decree." 

It is argued that the general aooount 
to be taken onoe for allj must be gover- 
ned by the rule of damdupat, whioh 
must fix the interest to be included in 
the aggregate amount, to be stated in 
the decree, as due on a fixed day. This 
argument, it seems to me, ignores the 
point that the matter of interest has 
passed from the domain of oontraot onoe 
the rule of damdupat becomes appli- 
cable. The remarks made hy their Lord- 
ships of the Privy Council cannot be 
applied to a case which is essentially 
different from the one they were con- 
sidering by reason of the applicability 
of the rule of damdupat. In Hiralal 
lohhalal v. Narailal Chaturbhujdas (6), 
in which their Lordships were dealing 
with a suit for redemption, it was ad- 
mitted that the trial Court had discre- 
tion to allow interest between the date 
of suit and the actual date of redemp- 
tion, although the rule of damdupat ap- 
plied and the interest to be allowed up 
to the date of suit was limited to an 
amount equal to the capital sum. Again 
in Dhondshet v. Ravji (6) it has been 
definitely held that the discretionary 
power as to awarding interest con- 
ferred on the Courts by S. 209, .Civil 
P. C., 1802, (corresponding to 3. 34 of 
the present Code) may be exercised with- 
out reference to 'the law of damdupat, 
even in a suit brought on a mortgage. 
That view has also been taken by a 
Judge, of this Court in Motilal Ram- 
lal V. Reni (7). 

It seem to me that the view taken in 
the last three oases cited is the correct 
view. Where the rule of . damdupat 
applies, the contractual obligation, as 
regards interest, comes to an end as soon 
as the maximum limit of interest is 
reached and it is not correct to say that 
the contractual obligation remains until 
a decree is passed- When that obliga- 
tion has come to an end before the suit 
is filed, the Court has discretion to 
award interest from the date of suit over 

(6) [1918] 87 Bom. 326318 I. 0. 900340 
1. A. 68 (P.O.). 

ie) [1898] 92 Bom. 86. 

(7) A. I. B. 1924 Nag, 848 


and above the amount of interest allow 
ed by the rule. 

As I hold that the lower Court had 
discretion to make the order regarding 
interest that it has made, I dismiss tho 
appeal with costs. 

P.N./b.K. Appeal dismiasedm 

A. I. R. 1929 NagpurTaSe 

Jackson, A. J. C. 

Marotirao — Applicant. 

V. 

Oovind — Non- Applicant. 

Civil Bevn. No. 245 of 1929, Decided 
on 25th September 1929, from 'order of 
2adiClass 2Dd Sub-Judge, Wardha, D/- 
21at March 1929, in Misc. Judl. Case 
No. 2 of 1929. 

Provincial Iniolvency Act, S. 2S^N ob- 
taining decree againit K and attaching ac- 
cording to A, A*s property in execution — K 
adjudged iniolvent during pendency of A*a 
ojection to attachment — Objection dii- 
mitied for want of juriadiction — Order dii- 
mitiing objection ii incorrect — Such order 
can be reviied though remedy ii open under 
O. 21, R. 63— Civil, .P. C., S. 115. 

N obtained a decree against K and in exe- 
cution thereof attached according to A, A’s 
property. Daring pendency of A's objection 
to attachment K was adjudged insolvent. 
The Court dismissed the objection holding 
that its juriadiction'had ceased. 

Held : that in view of 3, 29 the order dis- 
missing objection was incorrect. 

Held further : that though A had a remedy 
by way of suit under 0. 21, R. 69, that rule 
is not an inflexible one and might be de- 
parted from in special oases and that the 
order could be revised. [P 357 0 1] 

W. H, Dhabe — for Applioaut. 

D. T. Mangalmurti — for Non-Appli- 
oant. 

Order . — Non-applicant 1 had ob« 
tained a decree against non-applicant 
2 and in execution thereof attached, 
according to the applicant, the ap- 
plicant's property. Non-applicant 2 
was adjudged insolvent during pendency 
of the applicant's objection to the at- 
tachment. The lower Court then held 
that its jurisdiction had ceased and dis- 
missed the objection. The applicant’ 
seeks revision of the lower Court’s order» 

It is clear that the lower Oourt'a 
order is incorrect. Under S. 29, Frov. 
Ins. Act, the Court had only two alter- 
native oourses to select from and oould 
only stay the prooeedings or allow them 
to continue on terms. It is urged, bow- 
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'eyer, thafc, ia aooordanoe wibh the 
praotiioe of this Ooart and other High 
Ooarts, there should be no revision, be- 
oause the applicant has a remedy by 
way of suit under O- 21 B. 63. But the 
rule is not an inflexible one, and may be 
departed from in special cases. The 
lower Court in the present case has, 
without any jurisdiction to do so, de- 
prived the applicant of his right to have 
hit claim decided in objection proceed- 
ings, and there has been no default or 
neglect on his part requiring condona- 
tion. I consider that he should not be 
at this stage forced into bringing a 
suit. I set aside the order of the lower 
Court which will now decide which of 
the two alternative courses permitted 
by S. 29 should be followed. Non-ap- 
plicant 1 will bear the applicant's 
costs. I fix pleader's fee at Bs. 15. 

P.N /r.k. Order set asidei 

A. I. R. 1929 Nagpur 357 

Mohidddin and Staples, A. J. Cs. 

Kashinath — Judgment-debtor — Appel- 
lant. 

V. 

Harda Central Bank — Deoree-holde^ 
— Bespondent. 

First Appeal No. 48 of 1929, Decide^ 
on 26th September 1929, from decree o^ 
Addl. Dist-'Judge, Harda, D/- 2-3-1929. 

Civil P. C., S. 47 — Executing Court can 
within certain limit! queition validity of 
decree where queition of juriidictien ii in- 
volved. 

The authority of the exeouting Court to 
queation the validity of the deoree will de- 
pend on the faota and oiroumatanoea of the 
partioulur oaae under oonaideration and no 
hard and fast rule oan be laid down in this 
matter. The ezeouting Court oan within 
certain limita queation the validity of a de- 
cree where the queation of juriadiotion ia in- 
volved. [P 357 C 3; P 358 C 1] 

Dispute regarding money owed by E to a 
bank waa referred to -the Registrar of Co- 
operative Sooietiea and he gave an award. 
It was ordered in the award that in oaae the 
full sum due by K to the Bank waa 'not ool- 
lected, K should execute a mortgage over hia 
immovable property. It waa objeoted in ex- 
eoution of award that auoh direction in the 
oward waa outside the power of the Registrar. 

Held \ that tho execution Court should 
consider the objection : A, I. R, 1921 Lah. 
448 ; A. I. R. 1926 Pat, 202 and A. I. R. 1927 
Nag, 216, D\st,\ A. I. R. 1025 Oal, 907 (F. B.), 
Bel, on. [P 858 0 1] 


Af. A. Bohde — for Appellant. 

W~ Bm Puranik — for Bespondent. 

Judgnaent. — This is a judgment-debt- 
or’s appeal against the order passed by 
Additional District Judge, Harda, on 
2Qd March 1929. The appellant Eashi- 
nath Yeshwant owed money to the 
Harda Central Bank, and as he was not 
paying it up, the • dispute between him 
and the Bank was referred to the Begis- 
trar Co-operative Societies, who gave an 
award on 1st September 1928. Decree- 
holder filed an application for the execu- 
tion of the award which^has the force of a 
deoree on 3rd September 1928, and judg- 
ment debtor's immovable property was 
attached. After this, notice was issued 
to the judgment-debtor, to execute the 
mortgage-deed, as ordered by the Begis- 
trar, and the judgment-debtor filed writ- 
ten statements on 10th November 1928 
and 16th February 1929. The following 
issue was framed : 

" Whether the Court can entertain objeo- 
tioDB to the validity of the award raised by 
judgment-debtor. " 

The finding waa recorded in the fol- 
lowing words : 

" 1 would accordingly hold that this 
Court cannot entertain objeotiona -to the 
validity of the award. " 

First ground in the memorandum of 
appeal runs as follows : 

" The lower Court ought to have held that 
the award of the Registrar of the Co-opera- 
tive Societies in so far as it directs the 
appellant to execute a mortgage-deed for 
money due by him, was outside the power of 
the Registrar, being thus ultra vires and un- 
enforceabls. *' 

The appellant had raised this objec- 
tion in pars. (3) (iii) of his writ- 
ten statement dated 10th November 
1928, but the learned Judge has not 
referred to it, in his order. The 
Court framed a general issue and re- 
corded a finding but failed to consider 
this objection, about the juriadiotion of 
the Begistrar to pass an award, which 
contained the following direction : 

" 1 also order that in case the full sum of 
Rs. 10,025-10-0 with interest at the rate of 
9 per cent, per annum from lit September 
1928 to the date of realization, be not ool- 
leotad'* from Pandit Eashinath Yeshwant 
forthwith, he shall execute a mortgage over 
his immovable property of the minimum 
market value of Rs, 20,000 at once, as seou- 
rlty. ” 

It seems to us that the authority of 
the exeouting Court to question the 
validity of the deoree will depend on 
the facts and oiroumstanoes of the parti- 
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oular case under oonaideratioui and [no 
hard and fast rule can be laid dawn in 
this matter. The limits within which 
an executing Court can question the 
validity of a decree were pointed out by 
the Fall Bench of Calcutta High Court 
in Oora Ohand Haidar v. Prafulla 
Kumar Boy (1) in which it was held : 

“ where a decree presented for execution was 
made by a Court which apparently had no 
jurisdiction, whether pecuniary or territorial 
or in respect of the judgment-debtor’s person, 
to make the decree the executing Court was 
entitled to refuse to execute it on the ground 
that it was made without jurisdiction. " 

The learned advocate for the respon- 
dent cited Lahore Bank v. Qhulam 
Jilani {2),Amrit Lai v. Jagat Chandra 
(3) and Babhutmal v. Madhoji (A. I. B. 
1927 Nagpur 216). In Lahore Bank v. 
Ohulam^Jilani (2) Shadi Lai, C. J., and 
LeBossignol, J., held that the'" broad and 
clear rule was that an executing Court 
had no jnrisdiotion to criticise or go 
behind the deoreer; all that concerns it is 
the. execution of it. In that case the 
executing Court had refused action on 
the gonnd that the minor had not been 
represented before the liquidation Court. 
The objection in this case related to the 
procedure of the Court which issued the 
decree and not to the question of juris- 
diction. Amrit Lai Seal v. Jagat 
Chandra Thakur (3) and Babhutmal 
V. Madhoji (4. J. B. 1927 Nag, 216) 
were cases in which mortgage decrees 
were passed, and the decrees were at- 
tacked in execution proceedings on the 
ground that the property ordered to be 
sold was not legally saleable, and this 
attack upon the legality of the decree 
was not allowed. In none of these oases 
the question of jurisdiction was raised. 
We are of opinion that the executing 
Court, within certain limits can ques- 
tion the validity of a decree where the 
question of jurisdiction is involved and 
as this objection was not considered by 
the trial Court, the case is sent back to 
the Additional District Judge, Harda, 
to record clear and definite statements on 
the question of jurisdiction and to de- 
cide the following point : 

“ Whether the Beglatrar had jurlsdiotion 
to pass the order mentioned in the last para- 
graph of the award and aa to whether that 
order oan be challenged in the execution 
proceedings. " 

(1) A. 1. R. 1926 Oal, 907=53 Oal. 166 

(P. Bi)i 

(2) A. I. r! 1924 Lah. 440:35 Lah. 54. 

(3) A. I. R. 1926 Pat. 202=4 Pat. 696. 


Naratan 1929 

The next point pressed is that the 
debtor was the firm " Onkardas Nara- 
yandas " and that the award must be 
taken as being against the firm and not 
against the appellant. The award is 
quite clear on the point, that the debtor 
is the appellant Kashinath Yeshwant and 
the executing Court, cannot consider thia 
question. Lastly, it is urged that the 
execution proceedings are in violation 
of Ss. 51, 52 and 53, Frovl. Insol. 
Act and therefore, oannot be enter- 
tained. This objection was about the 
insolvency petition filed against the firm 
and not against the appellant. The 
S*ward is against the appellant not 
against the firm. The objection is 
futile. As the appeal succeeds on a 
point which was not considered by the 
Court below and as the judgment of the 
Court below is upheld on the other 
points raised in the appeal, we order 
that the costs of this appeal should be 
borne by the parties as incurred. 

P.N./b.K. Case remanded. 


A. I. R. 1929 Nagpur 358 

Mohiuddin, a. j. C. 

Laxmanlal and others — Defendants 7 
to 10 — Appellants. 

V. 

Narayan and another — Plaintiffs — 
Bespondents. 

First Appeal No. 67-B of 1924, De- 
cided on 24th September 1929, frony 
decree of Addl. Dist. Judge, Amraoti, 
D/- 9th September 1924, in Civil Suit 
No. 21 of 1923. 

Civil P. C., O. 22, R. 9— Suit for joint 
poiieiiion decreed without geparetely de^ 
fining iharei of plaintiffi — Appeal againit 
decree abating againit one plaintiff — Ap- 
peal cannot proceed in abience of heiri of 
dead plaintiff and ii incompetent. 

A suit waa brought for joint poasesalon and 
a joint decree In plaintiffs' favour waa passed 
without separately defining the shares of the 
various pUintifis. An appeal waa preferred 
against the decree and it abated aa against 
one of the plaintiffs. 

Held : that if a decree was passed in favour 
of appellant, there would bo two conflioting 
decrees and would lead to absurd results and 
that the appeal could not proceed in the ab- 
sence of the heirs of the dead plaintiff and 
was incompetent : A, J. R, 1926 Oal. 893, Eel, 
on. J. R. 1925 'Bom. 122, Rijf.; 31 Oal, 
487 ; A. 1. R. 1925 All. 103 and A. I. R. 1926 
All, 284, Eef. [P 360 O 1} 
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1929 

Af. B. Marathe md W, B. Pendharkar 
~for Appellants. 

T. L. Sheode—toT BespondentSi 

Judgment. — This appeal and appeal 
No. 72-B of 1924 are oonneoted appeals, 
arising from the same judgment and 
deoree dated 13th September 1924, passed 
by Additional District Judge, Amraoti, in 
Civil Suit No. 21 of 1923 and, therefore, 
this judgment will govern both the ap- 
peals. This suit was hied on 12th Ja- 
nuary 1923 by Walla Bai, Narayan and 
Maroti for recovery of Arjun’s property, 
which was alienated by his widows. 
Walla Bai claimed the property as 
Arjun's daughter and Narayan and 
Maroti were added as co-plaintiffs, as 
they had purchased a portion of the 
undivided property from Walla Bai. 
After the institution of the suit Walla 
Bai sold the remaining portion of the 
property to Narayan and Maroti, who 
became the sole plaintiffs in this suit 
and the name of Walla Bai was removed 
from the record on 3rd September 1924. 
The appellants in First Appeal No. 67-B 
of 1924 are Laxmanlal,|Eun]ilal, Laxman 
and Zibal, and they were defendants 7, 
8, 9 and 10 in the suit. The deoree 
passed against them is contained in 
paras. (6) and (7) of the deoree, which 
runs as follows : 

"6. That defendants 7 and 8 shall put plain- 
tifia in posBesaion .of S. No. 67 of mouza 
Bajura and 2/3 of the houae as desoribed in 
the schedule annexed, shall pay Ba. 500 as 
meane prodta for the three years, shall pay 
future nieane profits till the date of recovery 
of poBBGBsion of the field by the plalntifia 
and shall pay 1/10 of the aggregate costa 
of the suit viz., Ba, 140." 

" 7. That defendants 9 and 10 shall put 
plaintiffa in poaseaalon of the remaining 
l/Sid of the house as described In the sche- 
dule annexed and shall pay 1/20 of the ag- 
gregate costa Ba. 70 to the plalntifia." 

The appellant in First Appeal No. 72- 
B of 1924 is Mt. Kashi Bai, and she 
was defendant 3 in the suit. Para. (3) 
of the deoree relates to the claim decreed 
against her. It runs as follows :i 

" 3. That defendant 3 do put the plain- 
tifla in posaession of the following fields at 
mouza Bajura Taluq Ohandur, 

8. No. P.H. No. A.G. B. A. P. Share. 

5 1 9.34 10-14-6 Whole 

5 8 7.1 7-12-3 "with a mango 

14 2 20.22 38-0-0 " treea. 

16 1 6.34 10-5-6 " 

and ahall pay Ba. 1900 as meane profits for 
the 3 years (1920-28) and shall pay future 
meane profits till the date of recovering poa- 
session of the aforesaid fields and shall also 


pay i of plaintiffs' aggregate coats via, 
Bs. 350." 

After the filing of the appeals the res- 
pondent Maroti died at mouza Bajura on 
12th May 1926, and the appellants filed 
applications to bring the legal represen- 
tatives of the deceased respondent on 
record. The appeal abated on 12th 
August 1926 as against Maroti and as 
sufficient cause was not shown for set- 
ting aside the abatement, the applications 
were dismissed on 3rd April 1929. 

The learned pleader for the respon- 
dent raised a preliminary objection that 
the appeal conld not proceed against the 
other respondent Narayan in the absence 
of the dead co-respondent or his duly 
substituted representative. He contends 
that as the suit was one for joint pos- 
session by the plaintiffs and was decreed 
as such, the appeal is incompetent in the 
absence of one of the respondents. In 
support of his contention he referred to 
Baj Chunder Sen v. Oanga Das Seal{l), 
Midnapur Zamindary Co, Ltd,, v. 
Amulya Nath Boy (2), Wajid AH Khan 
v. Puran Singh (3) and Narain Das v. 
Sheo Din (4). The learned counsel for 
the appellants argued that Narayan and 
Maroti were tenants in common and not 
joint tenants, that their interest was 
separate and could be separated, and, 
therefore, Maroti or his legal represen- 
tative were not necessary parties to the 
appeal, and he cited Shankarbhai Manor- 
bhai v.Motilal Bamdas (5). In the last 
mentioned case the plaintiffs were uncle 
and nephew and claimed the land as 
tenants-in-common. It was conceded in 
that judgment, that a difficulty may 
arise when the abatement is not set aside 
under B. 9, and the relief which the 
Court can grant as against the other res- 
pondents in appeal is not likely to be 
effective, and it was pointed out, that 
difficulty must depend largely upon 
the nature of the suit and the possible 
relief that can be granted in appeal, 
under the circumstances of the particu- 
lar case. The facts of that case and the 
case under consideration are not analog- 
ous and, therefore, the law laid down in 
it is not of universal application and 
should not apply to this case. In this 

(1) [1904] 31 Gal. 487 = 31 I. A. 71 = 8 Sar. 

623 (P.O.) 

(2) A. I. B. 1926 Gal. 898=63 Oal. 752. 

(3) A. 1. B. 1926 All. 108=47 All, 100. 

(4) A. 1. B. 1926 All. 234=48 All. 251. 

(6) A. I. B. 1925 Bom. 122=49 Bom. 118. 
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case the shares of the respondents have 
not been separately defined, and a joint 
deoree in their favour was passed. As 
pointed out in Midnapur Zamindary 
Co Ltd. V. Amulya Nath Boy (2), at 
p. 756 (of 53 Cal.) if a deoree in favour 
of the appellants, setting aside the 
deoree of the Court below, so far as the 
respondent on record is passed, such a 
deoree would be incapable of execution, 
because the deoree in favour of the heirs 
of the dead respondent stands, and under 
that deoree, they are entitled to posses- 
sion. If a deoree in favour of the ap- 
pellants is passed, there will be two 
conflicting decrees in existence, and will 
lead to absurd results. The plaintiffs 
sued for joint possession and obtained a 
deoree. Under these ciroumstanoes, the 
appeals cannot proceed in the absence 
of the heirs of the dead respondent, and 
are inoompetent, and must be dismissed. 
The appeal is dismissed with costs. 

P.N./b.K, Appeal dismissed. 


A. I. R. 1929 Nagpur 360 (1) 

Macnair, Offg, J. 0. 

Secy. Municipal Committee, Nagpur~ 
Complainant. 

V. 

Yenka Khatik — Accused. 

Criminal Bevn. No. 298 of 1929, Deci- 
ded on 26th September 1929, made by 
Sess. Judge, Nagpur, on 5th August 1929. 

C. P. Municipal Act, S. 199— Words "every 
day after the first" must be interpreted as 
every day after first day to which conviction 
relates, 

The words "every day affcer the first" must 
be interpreted as every day after the first to 
which the conviction relates. IE a person has 
been committing a breach of a bye-law since 
Bth July 1928, he can be properly fined Bs. 50 
on 21st November 1928. It is misreading S. 199 
to think that he should be fined Bs. 5 only 
on 21st November 1928 because he was on that 
date continuing the offence. [P 360 0 2] 

Samiulla Khan — for Accused. 

Order. — Yenka was convicted under 
fche provisions of S. 199, C. P. Municipali- 
ties Aofc, for disobedience to a bye-law. 
He was fined Bs. 60 for his breach of the 
bye-law on 2l8t .November 1928 and Bs. 
5 for the sabsequeot days in which he 
persisted in the breach. The learned 
Sessions Judge has made a report under 
S. 433, Criminal P. C , as in his opinion 
Yenka should only have been fined Bs. 5 


for his offence on 21st November 1928 
The learned Sessions Judge states that 
Yenka had been oommitting tbe breach 
since 8th July 1926 and was only oon- 
tinuing the offence on 2Lst November 
1928. Yenka had been convicted and 
fined for his disobedience during the 
period 9th July 1928 to 20th Nov. 1926. 

In my opinion the learned Sessions 
Judge has misread S. 199, Municipal Act. 
S. 199 clearly states that disobedience of 
a lawful direction shall be punishable by 
fine which may extend to Bs. 60. The 
words : 

"and, in the case of a continuing breach, with 
further fine which may extend to five rupees 
for every day after the first during which the 
breach is proved to have bisen persisted in," 
do not detract from this provision. 
"Every day after the first" then must be 
interpreted as every day after the first 
day to which the conviction relates. If 
it were interpreted otherwise, the result 
would be that Yenka could have been 
fined Bs- 6 for 2Lst November 1928 and 
the subsequent days in addition to the 
fine of Bs 60 inflicted in accordance with 
the preceding provision of the section. 
There is then no necessity for inter- 
feranoe. 

F.N./b.E. Revision dismissed. 


A. I. R. 1929 Nagpur 360 (2) 

Macnaib, Offg. J. 0. 

Bhaulal — Applicant. 

V. 

Eallu — Non- Applicant. 

Criminal Bevn. No. 319 of 1929, Deci- 
ded on 5th October 1929, from order of 
Sess. Judge, Nagpur, D/- 29th July 1929. 

Criminal P. C., S. 436— Scope. « 

Where a Magistrate completes au enquiry 
and discharges the accused, further enquiry 
should not be ordered except for very strong 
reasons. [P 361 0 Ij 

F. N. Herlekar — for Applicant. 

H. D, Mulak — for Non- Applicant.' 

Order . — The order in this criminal 
revision will govern the disposal of 
Criminal Revision No. 320 of 1929 (Dtn- 
bandhu v. Eallu). On 6th September 
1928 Kallu made a complaint that a 
petty assault had been committed seven 
months earlier. The Magistrate heard 
all the witnesses produoed by the com- 
plainant and states clearly that he dis- 
believes them. He gives some substan- 
tial reasons such as that the oomplainant 
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has nofc told a oonsisbenl; story. He thea 
made a reference to the documents filed 
by the defence, but remarked that ib was 
not necessary for him to do so as he had 
found no corroborative evidence to sup- 
port the prosecution. He discharged the 
accused saying that the prosecution had 
failed to establish the case. 

In revision the learned Sessions Judge 
stated that the Magistrate should not 
hafe taken help of the documents filed 
by the accused in order to decide whether 
a particular witness was reliable or not. 
He also remarked that too great stress 
should not be laid on discrepancies and 
exaggerations and directed further en- 
quiry into the complaint. In my opin- 
ion it was improper to direct further en- 
quiry. The trying Magistrate had con- 
sidered all the evidence produced and 
had come to the conclusion, apart from 
the documents, that that evidence did 
not make out a prima facie case. The 
learned Sessions Judge has not dealt with 
the reasons given for this conclusion. 
Where a Magistrate completes an en- 
quiry and discharges the accused, further 
enquiry should not be ordered except for 
very strong reasons. I therefore set 
aside the order directing further enquiry. 
P-N./r.K. Order set aside^ 

A. I. R, 1929 Nagpur 361 

SUBHEDAR, A. J. 0. 

Babusingh — Defendant 3 — Appellant. 

V. 

OodoLwcLri — 'Plaint iff ^Respondent. 
Second Appeal No. 77-B of 1928. De- 
cided on 5th March 1929, against decree 
of Second Addl. Dist Judge, Akola, D/- 
16th September 1927. 

CivilP. C., O 41. R. 2 2 -Person not en- 
appeal against order — His mere 
■Addition as respondent in appeal against 
order deei not entitle him te raise cross-ob- 
jection to that order. 

Where a person oannob prefer an indepen- 
dent appeal against an order, as nothing is 
decided therein against him, his mere addi- 
tion as pro forma respondent in the appeal 
against the order would not entitle him to 
raise jny oross'objeotion to the order. 

CP 362 G 1] 

W» B. Puranik^tov Appellant. 

M, B. Niyogi—ioT Respondent. 
Judgment. As the judgment ap- 
pealed against does not sufficiently meu- 
tiou the facts, it is necessary to give the 
came in some detail here. In Civil Suit 


No. 127 of 1918 a preliminary decree for 
foreclosure wag obtained by two plain- 
tiffs, Oolawari and Suoderbai, against 
four defendants, (1) Babu, (2) Lalsingh, 
(3), Babusingh and (4) Bhagwandas, in 
the Court of 2nd Subordinate Judge, 
Akola, on 8th September 1919. Various 
appeals were preferred later, the last of 
which was decided by this Court on 17th 
December 1924, as Second Appeal No. 
188-B of 1923, The preliminary decree, 
as ultimately modified by this Court, was 
made absolute on 27th March 1926, ex 
parte the defendants and possession of 
the mortgage property was obtained by 
the plaintiffs decree-holders on 24th 
June 1927, and the decree was struck off 
as fully satisfied on 30th July 1927. 

On 7th April 1926, defendant 3, Babu- 
singh applied to the lower Court for set- 
ting aside the ex parte decree absolute for 
various reasons given in the application 
which was registered as *Misc. Case No. 
29 of 1926. On 23rd April 1926, defen- 
dant 4, Bhagwandas, made a similar ap- 
plication and this was registered as 
Misc. Case No. 36 of 1926. Both these 
cases were contested by the plaintiffs de- 
cree-holders and separate orders rejecting 
the applications were passed by the 
lower Court on 9th April 1927. Defen- 
dant 3, Babusingh, did not prefer any ap- 
peal against the adverse order passed 
against him in Misc. Case No. 29 of 1926. 

Against the order passed in Misc. Case 
No. 35 of 1926 defendant 4, Bhagwandas 
filed an appeal in the Court of the 2nd 
Additional District Judge, Akola (Misc. 
Appeal No. 2 of 1927} making the plain- 
tiffs as the first two respondents and 
defendants 1 2 ,and 3 as respondents 3, 

4 and 5 respectively. On 19th Novem- 
ber 1927, defendant 3 as respondent 5 
in the aforesaid appeal filed cross-objec- 
tions to what he styled as "the final 
decree for foreclosure passed in this case" 
on various grounds oue of which was that 
the lower Court should not have passed 
an ex parte decree absolute when notices 
were not properly served upon the defen- 
dants. On the date of the hearing of the 
appeal ou 1st December 1927, the defen- 
dant 4, Bhagwandas, who was the sole ap- 
pellant through his pleader, withdrew his 
appeal and in spite of the protest of de- 
fendant 3, Babusingh, respondent 4, that 
his crosa-objeotion should be heard and 
decided on merits, the lower appellate 
Court overruled nim on the ground that 
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the 8o-oalled orosa-objeotions were not 
maintainable because they were in the 
nature of an appeal against the order 
passsed in Miso. Case No. 29 of 1926 
whioh was not appealed against. It is 
against this last order of the lower ap- 
pellate Court that the present second ap- 
peal is filed. The only question for de- 
cision is whether the orosa-objeotions 
filed by the present appellant in the 
lower appellate Court were in order and 
if so whether the lower appellate Court 
was justified in refusing to dispose of 
them on merits. 

Order 41, B. 22, Civil P. C., lays down 
that any respondent though he may not 
have appealed from any part of the decree 
may not only support the decree fon any 
of the grounds decided against 'him in 
the Court below but take cross-objection 
to the decree whioh he could have taken 
by way of appeal. Applying the principle 
of this rule to the ease of the appellant, 
it is clear that he had no right whatso- 
ever to take any erosa-objection to the 
order passed in Miac. Case No. 35 of 1926 
whioh was the subject matter of Miso- 
Appeal No. 2 of 1927 in the lower appel- 
late Court. It is conceded by the learned 
pleader for the appellant that he could 
not have preferred any independent ap- 
peal against the said order, as nothing 
was decided therein against him. That 
being the case his mere addition as pro 
forma respondent in the appeal would 
not entitle him to raise any cross-objec- 
tion to the order appealed against. As a 
matter of fact the appellant himself 
styled his memorandum of cross-objec- 
tions as one not against the order refus- 
ing to set aside the ex parte decree 
against defendant 4, Bhagwandas, but as 
one directed against the final decree for 
foreclosure passed ex parte. On the face 
of them these cross-objections were 
therefore, out of place in the appeal be- 
fore the lower appellate Court. 

The order of the learned Additional 
District Judge is perfectly correct and 
this appeal fails and is dismissed with 
all coats. 

B.M./R.K. Appeal dismissed. 
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Jackson, A. J. 6. 

Baghunath — Plaintiff — Appellant. 

V. 

Mt, Yamunabai — Defendant — Bea» 
pendent. 

Second Appeal, No. 102-B of 1920, Deci- 
ded on 4th October 1929, from decree of 
Diat. Judge, East Berar, Amraoti, D/- 
3rd March 1928, in Civil Appeal No. 38 
of 1927. 

Hindu Law — Partition — Reviiion — After 
partition memberi living together and man- 
aging property in common — Family re- 
presented ai joint in litigation — Such evi- 
dence doei not prove reunion. 

Fartitiion was effected among all the mem- 
bers of the joint Hindu family. After parti- 
tion members lived together and managed 
their property in common. The family was 
also ropresenbed as a joint family in litiga- 
tion in whioh only one adult member was 
suing. 

Held: that though the evidence was con- 
sistent with reunion did not necessarily prove 
it as the allegation of jointness might have 
been merely for the purposes of litigation: 
SO Cal, 736 (P. C,). Rel, qh; A, J. R, 1923 P. C. 
136; A, I, R. 1926 Mad, 1113 and A, I. R, 1920 
P, C. 24, Ref, [P 3G3 0 2J 

D. r, and S, T. Mangalmurti — for 
Appellant. 

P. S. Kotwal and T, S. Dehode — for 
Bespondent. 

Judgment- — This appeal arises from 
a suit by one member of a Hindu family 
against the widow of another member 
for possession of property now in her 
possession. Harbaji, the grandfather of 
the plaintiff Baghunath and of the de- 
ceased Oulab, husband of the defendant, 
had three sons, Sarawan, the father of 
Gulab, Farashram and Jhyango, the 
father of Baghunath. It has been held 
by both the lower Courts that these 
four separated from each other in 1903 
and that the defendant Mt. Yamuna is 
entitled to the property of her husband 
Gulab, The plaintiff's case is that 
Farashram alone separated from the 
other three members of the family in 
1903 and that the other three either 
remained united or reunited and that the 
plaintiff in either case is entitled to all 
the property that belonged to the mem- 
bers of the family that did not separate. 
The plaintiff relies on certain statements 
made in mutation proceedings after the 
death of Sarawan in 1912 by Harbaji, 
Farashram and Bhagirathi, Sarawan's 
widow (Exs. F. 7, F. 0 and F. 9) in 
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which they say that Farashnin haa been 
separated ia meas and estate for the last 
9 years from which it is inferred that 
only Parashram separated. On the 
other hand, there are statements made 
by Jhyango and Harbaji in other muta- 
tion prooeedings on the same oooasion 
(Exs. D. 16 and D. 17) in which they 
say that all the property had been divi- 
ded, although they admit that Harbaji, 
Satawan and Jhyango continued living 
together. He also relies on certain 
exhibits e.g.. Ex. F. 14 and F. 16, which 
are copies of plaints filed in 1921 and 
1923, in which Gulabrao and Baghunath 
and the widow of Sarawan, Bhagirathi, 
have sued as members of a joint family 
and on the fact that there have been joint 
purchases and other transactions by the 
members of the family excluding Farash- 
ram and his branch. 

As regards the finding that all the 
members of the family separated, I find 
myself unable to interfere; there is oral 
evidence which the lower Courts have 
believed, namely, that of Ganpat 
(D. W. l) and Amrit (D. W. l), which 
shows a complete separation of all mem- 
bers of the family, It is also a fact that 
at the partition four shares were defin- 
ed in the landed property and the parti- 
tion is mentioned in the Becord-of-Bights 
and the fields are recorded in the names 
of the persons to whose share they fell. 
It is pointed out that in Nageshar 
Bakhsh Singh v. Oanesha (1) the {Privy 
Council have laid down that a definition 
of shares in revenue and village papers 
affords by itself but a very slight indica- 
tion of an actual separation and is not 
sufficient to rebut the ordinary presump- 
tion of jointness; but that ruling can 
have no application to the facts of the 
present case. It is not merely on the 
entries in the revenue records that the 
defendant relies. As I have laid, there 
is also oral evidence and there is at least 
the admitted fact that a partial parti- 
tion did take place. 

It has been laid down in Balabux 
V. Bukhmabai (2) that there is no pre- 
sumption when one coparcener separates 
from the others that the latter remain 
united and an agreement amongst the re- 
maining coparceners to remain united or 

(1) A. I. B. 1920 P. a. 46^42 All. 368=23 
0.0. 1=47 I. A. 57 (P. C.). 

(2) [1903] 80 Oal, 726=30 1, A. 130=8 Sar, 

470 (P. a). 


to reunite must be proved like any other 
fact, a view that has been re-affirmed in 
Jatti v, Banwari Lai (3). As I have al- 
ready held on the evidence, all members of 
the family separated in 1903 and none of 
them remained united. The plea as to 
reunion is not very definite and there is 
no evidence of any specific agreement to 
reunite. Mahalakshmamma v. Surya- 
narayana (4) is cited in support of 
the view that reunion can be inferred 
from subsequent conduct. The subse- 
quent conduct has already been indicated, 
namely, that Harbaji, Sarawan and 
Jhyango lived together after the parti- 
tion and appear to have managed theirl 
property in common; the family has even 
been represented as a joint family in 
litigation. The evidence may be consis- 
tent with reunion, but it does nob neces- 
sarily prove it. After partition mem- 
bers of the family might, as the Privy 
Council has recognised in Balkisken Dan 
V. Bam Narayan Sahu (5), elect to enjoy 
their share separately or to continue to 
live together and enjoy their property 
in common; whether they did one or the 
other weuld affect the mode of enjoyment 
but not the tenure of the property or 
their interest in it. The statements of 
Harbaji and Jhyango (Exs. D 16 and 
D. 17) point to the latter alternative 
having been elected and the only facts 
that point definitely to reunion are the 
plaints in which the family has been 
representud as a joint one. In all of 
them I find that only one adult male was 
suing and the allegation of jointness may 
have been merely for the purposes of the 
litigation. 

There is one piece of evidence 
which goes to show that the family was 
not really reunited and that is 
Ex. D. 41, a partition deed between the 
plaintiff and the defendant. It is urged 
on behalf of the plaintiff that this deed 
could only have been executed if the 
family had been joint; but it is clear 
that it would not have been executed at 
all if the family had been joint, beoause 
in that case she would have been 
entitled only to maintenance. The rea- 
son why this partition deed was neces- 
sary, even though the family was not 

(3) A. I. R. 1923 P. 0. 136=4 Lah. 350=59 
I. A. 192 (P. 0.). 

(4) A. I. R. 1928 Mad. 1113=51 Mad, 977. 

(6) [1903] 30 Oal. 738=30 1. A. 139=8 Sar» 

489 (P. C-). 
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jolat, is that it relates to property acqui- 
red after the partitioa which the mem- 
bers of the family would hold as teuauts- 
iu-oommon. I hold that Harbaji, 
Sarawan and Jhyaugo did not remain 
united and did not re-unite on or after 
the partition of 1903 and I dismiss the 
appeal with costs. 

P.N,/b.E. Avpeal dismissed. 
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Jackson, A. J. C. 

Krishnappa — Plaintiff — Appellant. 

V. 

Kashinath and others — Defendants — 
Bespondents. 

First Appeal No. 68-B of 1926, Deci- 
ded on 24th July 1929, from decree of 
Ist Class Sub-Judge, Yeotmal, D/- 15th 
September 1926, in Civil Suit No. 6 of 
1924. 

(a) Hindu Law — Partition — Aicertainment 
4if ihara of outgoing coparcener virtually 
aeparatet all — Reunion, however, of the 
remaining may be preiumed by conduct of 
coparcener! remaining together after parti- 
tion. 

Where ifc ia neoeaaary, in order to asoertain 
the share of the outgoing ooparoeaers, to fix 
the aharaa which the others are, or would be, 
entitled to, the separation of one may be said 
to be the virtual separatiou of all. And even 
though there is no evidence of any specific 
agreement among the remaining ooparoenera 
to remain united, such a reunion shall be 
presumed by the evidence showing that they 
did BO remain ; 30 Cal. 725 (P. C.), Expl. 

[P 364 0 2 : P 365 G 1] 

(b) Hindu Law — Will of coparcener of 
reunited family cannot operate as will — 
Such will, if acted upon, binds coparceners. 

The will of a deoeased oo-parcener belong- 
ing to a reunited joint Hindu family cannot 
operate as a will, but it may act as a family 
agreement which, if acted upon, will be bind- 
ing on the members of the family : 35 All. 337 
<P. O.) and A. I. R. 1926 P. C. 64. Foil. 

[P 365 0 2] 

M. B. Niyogi — for Appellant. 

K. F. Deoskar, K. G. Deshpande and 
W. B. Pendharkar — for Bespondents. 

Jackson, A. J. C. — This appeal, like 
First Appeal No. 2-B of 1927, arises 
from a suit for partition of the Nim 
Jagir village of mouza Fardi. In it 
I have to consider the other half share 
of the village in which the appellant, 
Erishnappa, claims to have a quarter 
share, that is, two annas of the whole 
village. It is not disputed that he and 
fais uncle Vishwanath are together en- 


titled to four anua share. The question 
is whether that four anna share is to be 
divided between them equally or whether 
the appellant Erishnappa is to get one 
anna and Vishwanath three annas. 

There were fonr brothers, Bamji, 
Harba, Manappa and Mahadappa, who 
owned the half share in mouza Fardi. 
They also own fields in mouza Wai. In 
1896 Harba and his branch separated 
from the rest of the family and the fields 
at Wai were divided between all fonr 
branches. The other three branches 
went to live at Fardi and there they 
appear to have lived and managed their 
affairs as a joint family. In 1903 Man- 
appa died and his branch became extinct. 
Before his death he executed a will, 
Ex. 7 D 4, dated 21st August 1903, in 
which he bequeathed his two anna share 
in Fardi and his other property to 
Vishwanath, the son of his brother 
Bamji. Krishnappa, the appellant, is 
the son of Sonba, Vishwanath’s brother. 
His claim is that, though the will of 
Manappa was inoperative as Manappa was 
a member of a joint family, it proves a 
family settlement by which Vishwanath 
was to get Manappa’s interest in the 
family property leaving his brother 
Sonba, the appellant’s father, to succeed 
to the whole interest of Bamji, Viswa- 
natb's case is that he is entitled to two 
annas under the will of Manappa and to 
one anoa as the son of Bamji, The lower 
Court has found in favour of Vishwanath, 

The lower Court has found that the 
separation of Harba’s branch in 1896 
amounted to a complete disruption of the 
family ; consequently Manappa was 
competent to make a will, and the will 
conferred on Vishwanath Manappa's two 
anna share without depriving him of the 
one anna to which he would naturally 
succeed as the son of Bamji. It ia urgod 
on behalf of the appellant that the 
lower Court’s finding as to separation is 
based on a misconstruction of Balabux 
V, Bukhmabai (1) in which the Frivy 
Council have laid down the law as fol- 
lows : 

"Thete is no -presumpblon when one oo- 
paroener separabeu from the others that the 
latter remain united. Where it is nedesaary 
in order to asoertain the share of the out- 
going ooparoener, to fix the shares which the 
others are or would be, entitled to, the sepa- 
ration of one may be said to bo the virtual 

(1) [1903] 80 Oal. 726=80 1. A, 180=8 Bar’ 
470 (P.O.). 
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geparafcioa of all. And an agreemeafe amongab 
bhe remaining ooparoenera bo remain nnibed 
or bo rennibe musb be proved like any othet 
faoba" 

When Harba'a branoh aeparafced and 
bhe fields ab Wai were divided it waa 
olearly neoeasary to aaoertain the 
share to which each branoh was entitled. 
The presumption then would be in 
favour of a partition between all the 
branches of the family. Nevertheless 
it open to the appellant to contend 
that there was an agreement between the 
three branches that went to live at Pardi 
to remain united. It is not a question, 
as^the lower Court supposes, of pleading 
and proving reunion. What the appellant 
pleaded was that the three branches in 
question did not separate. There is no 
evidence 'of any specific agreement to 
remain united, hut there is, I think, 
good evidence to show that they did so 
remain. 

Three members of the family have ap- 
pared as witnesses, Krishnappa (P. W. 
1), Vishwanath (7 D. W. 1) and Bhag- 
wan (9 D W. l), who represents the 
branch of Harba which did separate in 
1896 Their evidence seems to me to 
show that though Harba'a branoh sepa- 
rated in that year and the fields at Wai 
were then divided between all four 
branches, the other 'three branches re- 
mained joint for some cime longer, and 
that it was not till 1916 that the 
branoh of Mahadappa separated from 
that of Bamji. The wording of the so- 
called will of Manappa on the whole 
bears this out. Although it purports to 
bequeath Manappa's share to Vishwa- 
nath it deals with the whole of the pro- 
perty belonging to the three branches of 
the family living at Pardi, and though 
it specifies the share to which each 
shall be entitled, it clearly considers 
them to be living in a state of joint- 
ness. It has been urged on behalf of 
Vishwanath that Ex. P 23 to P 28, which 
are extracts from the Record -of- Rights of 
mouza Wai, prove complete partition ; 
but that is not necessarily the case, and 
if Exs. P-30 and P-31 are considered, 
which are extracts from the Record -of - 
Bights of mouza Belora in which also 
the family had fields, it will appear that 
as the oral evidence shows, there was a 
partition between Krishnappa and 
Vishwanath on'the one hand and Kashi- 
nath, the son of Mahadappa, on the 
other in 1916. Having regard to the 


evidence of the record I am not ‘ satisfied 
that the separation of Harba’a branch 
in 1896 effected a complete disruption of 
the family, and I consider it satisfacto- 
rily proved that the remainder of the 
family remained joint till 1916. 

The result is that Manappa's will can- 
not operate as such, but it may be a 
family arrangement which, if acted 
upon, will be binding on the members of 
the family, a document called a will 
having in such circumstances, been 
given effect to as a family arrangement 
by the Privy Council in Brijraj Singh 
V. Sh^odcLn Singh (2) and Lnkhmi 
Chand v. Anandi (3), What the family 
settlement was is clearly enough 
set forth in the will which makes it 
evident that Vishwanath was to get 
Manappa's share, his brother Sonba 
the father of the appellant, retaining 
the share that appertained to their 
branoh. The will has been witnessed by 
Kashinath, son of Mahadappa, and by 
Sonba, and although this attestation by 
them cannot by itself prove that they 
knew the contents of the will and as- 
sented to them, it is proved by the sub- 
sequent conduct of members of the 
family the settlement was recognised and 
acted upon. As regards Vishwanath, it 
has been urged that he was a minor at 
the time of the will and so cannot be 
bound by any arrangement then come to 
by the other members of the family. 
I consider this to be a false plea. Th» 
evidence of Bhagwan (9 D. W l) would 
make Vishwanath about 25 in 1903, and 
the last statement but one made by 
Vishwanath himself in his examination- 
in-obief would make him over 23 in that 
year. 

After the partition with Kashinath in 
1916, an application dated 6th March 
1918 was made to the Deputy Commie- 
sioner, Yeotmal, signed by Vishwanath 
and Krishnappa as well as other membera 
of the family in which it was stated that 
Kashinath, son of Mahadappa, had a two 
anna share in the village, Krishnappa 
had a two anna share, Vishwanath had a 
two anna share and Narayan and Bhag- 
wan, sons of Harba, had each a one anna 
share. Ex. P-2 is copy of this applica- 
tion and the sub sequent proceedings, as 

(9) [1913] 36 All. 987393 1. 0, 896=40 1. A. 

161 (P. 0.). 

(8) A. 1. B. 1996 P. 0. 64=48 All. 818=68 

A. 198 (P. 0.). 
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Ex. P-3 and Ex. P-4 aho^, resulted in arrangement must be given effeot to, and 


the sharea speoified being entered in the 
revenue records. In 1922 a plaint, of 
which Ex, P-1 is a copy, was filed on be- 
half of Erishnappa and Vishwanath, It 
is signed by both and it represents each 
as having a two anna share in the village. 
On 24th April 1924 Ex. P-19 was execut- 
ed by Vishwanath "and Erishnappa. It 
is a deed of partition and allots to each 
a two anna share in mouza Pardi. It is, 
however, Vishwanath’s contention, which 
has been accepted by the lower Court, 
that he executed this deed under mis- 
representation and undue infiuenoe 

The deed, Ex. P-19, was executed 
after the institution of the suit but be- 
fore the first hearing, that is, before 
Vishwanath had set up his claim to a 
three anna share. His explanation of the 
oircumstances in which he claimed to 
execute this deed is not convincing. It 
must be explained, in the first place, that 
before Manappa executed his will in 1903, 
it was at one time intended that he 
should adopt Vishwanath. The adoption 
was for some reason found impracticable 
But nevertheless the execution of the 
will appears to have been considered in 
some way to place Vishwanath in the 
position of a son of Manappa and he has 
at times described himself as Vishwa- 
nath, the son of Manappa, though at 
other times he has signed himself as 
Vishwanath, the son of Bamji. Accord- 
ing to him, Erishnappa used the fact that 
he sometimes signed as Vishwanath, the 
son of Manappa, to coerce him into sign- 
ing the partition deed. His evidence is 
as follows : 

"My signature on the farkhat was taken by 
force by Krlahnappa. Ha said that unless I 
agree to take two annas share in all, I would 
not get even that and he threatened to gbeat 
me. Hence 1 signed the farkhat. He said I 
must get Manappa's share only as 1 used his 
name in place of the name of my father 
Bamil." 

I cannot believe this explanation. The 
evidence of Vishwanath ^on the point is 
unsnpported and it is contradicted by 
that of Bhagwan, who as a member of 
Harba's branch of the family can have 
no interest at all in supporting Erishnap- 
pa. This deed and the other actions of 
the parties satisfy me that the arrange- 
ment oome to at the time when Manappa 
executed his will was recognized as valid 
until after the institution of the suit. 
In the oircumstances, I think, that the 


that Vishwanath must be held to be 
entitled only to a two anna share. 

The appeal is allowed and the decree 
of the lower Court will be modified by 
Erishnappa being shown as entitled to a 
share of two annas instead of one anna 
and Vishwanath to two annas instead of 
three annas. Vishwanath will bear the 
appellant’s costs, 

v.s./r,K, Appeal allowed^ 
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SUDHBDAR, A. J. 0. 

S hamrao — Defendant — Appellant, 

V. 

Chandrahhagabai — Plaintiff — Bespon- 
dent. 

First Appeal No. 74-B of 1928, Deci- 
ded on 25th July 1929, against judgment 
of 1st Class Sub-Judge, No. 1, Akola, D/- 
30th June 1928. 

Hindu Law — Maintenance — Income from 
anceitral property alone bean all mainten- 
ance chargee, 

The income from anceBtral property alone 
beare all maintenance charges. Therefore, 
the income from Deshmukhi and Fatwariparl 
should not be taken into consideration in fix- 
ing a person’s maintenance allowance beoause 
the Income from these sources is dependant 
on personal service. [P 367 C 1] 

W. B. Pendharkar — for Appellant. 

B, W. Fulay — for Bespondent. 

Judgment. — The facts of the case 
out of which this first appeal has arisen 
are shortly these: - The plaintiff's hus- 
band Puni8ho..tamrao, who died in 1917, 
was a step-brother of the defend&nts and 
formed a joint Hindu family with them. 
Up to 1922 the plaintiff stayed on with 
the defendants when difference arose and 
she took up her residenoe with her 
brother who has aiuce been maiutaining 
her. She, therefore, brought the suit 
in the lower Court claiming Bs. 50 a 
month as a suitable maintenance allow- 
ance and arrears for three years at this 
rate. She put down the family income 
at Bs. 10,000. In reply the defendants 
stated that the annual income from all 
sources was not more than Bs. 1,600 and 
as there were five memberB to support the 
plaintiff should not be allow^ more 
than Bs. 100 a year if she did not care 
to stay with the defendants. 

The lower Court in a very carefnl 
judgment reviewed all the evidence ori. 
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tloally aad oameto the ooaolasion that 
the annual neb inoome from the fields 
was Bb, 1,250, that from Deahmukhi 
Bs. 267 and from Patwaripan Bs. 198 
total Bs. 1,665. Making allowance for 
everything the learned Subordinate 
Judge fixed Bs. 20 a month as a suitable 
maintenance allowance to the plaintiff 
in future and ordered three years’ arrears 
to be paid to her at this rate. 

l|be defendants come up in appeal and 
it is contended on their behalf that the 
inoome from Deshmukhi and Patwaripan 
should not have been taken into con- 
sideration in fixing the plaintiff’s main- 
tenance allowance because the income 
from these sources is dependant solely on 
personal service to be rendered by one or 
the other defendant. Strictly speaking, 
the inoome from ancestral property alone 
bears all maintenance charges. I, there- 
fore, accept this contention of the defen- 
dants. The result will then be that the 
net inoome of defendants will be con- 
sidered to be only Bs. 1,259 a year and 
the allowance fixed by the lower Court 
will accordingly be reduced proportion- 
ately. The plaintiff will be thus en- 
titled to a monthly allowance of Bs. 15 
only instead of Bs. 20, 

The next contention advanced is that 
since the plaintiff left the defendant’s 
house of her own free will and accord 
without any good reason she is not en- 
titled to claim any arrears of mainten- 
ance more particularly when there is no 
evidence that any notice of demand was 
ever given by her to the defendants. 
Mr, Fulay, who appeared for the plain- 
tiff-respondent states that since this 
question of want of notice was not raised 
by the defendants in their pleadings the 
plaintiff had no opportunity to plead and 
prove that demand was in fact made. 
Under these circumstances I remand the 
case to the lower Court for taking plea- 
dings and evidence on the point of notice 
of demand and disposal of the question 
of arrears afresh in the light of fresh 
findings. Since there has been a divided 
success in this Court the costs of this 
appeal will be borne by the parties as 
incurred by them, 

p.N./r.k. Case remanded. 
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SUBHBDAB. A. J. 0. 

Yashodi and another — Defendants — 
Appellants. 

V. 

Chandrabhan and another — Plaintiffs 
— Bespondents. 

Second Appeal No. 137-B of 1928, De- 
cided on 25th September 1929, against 
decree of Addl. Diet. Judge, Akola, D/- 
23rd January 1928, in Civil Appeal No. 
242 of 1927. 

Hindu Law — Adoption — Bombay School — 
Adoption by widow of coparcener -without 
huiband'i or coparcener’! conient ii invalid. 

. Adoption made by a widow of a oopaE- 
Qoner without having authority from her 
husband and without obtaining the consent 
of the ooparooners is Invalid: A. /. R. 1926 
Bom. 435 (F.B.) and 6 Bom. 498 (F.B.), •Foil. 
and A, I. R. 1922 P. O. 215, Ref. [F 868 0 2] 

M. B. Bobde — for Appellants. 

S. A. Pande — for Bespondents. 
Judgment. — This is a second appeal 
by the defendants. The genealogical 
tree of the parties is as under: 

(1) Paiwati 

Chandrabhan Sitaram=3(2) Yashodi 

(Plff. 1) I (Deft. 1) 

I I 

Mahadu Maroti 

(Plff. 2) (Deft. 2) 

Sitaram died on 24th April 1923, and 
after his death disputes arose between 
the parties as regards possession of a 
field S. No. 4 pot hissa No. 3 of mouza 
Kothadi which was ultimately attached 
by the criminal Court. The present suit 
was, therefore, filed by the respondents 
for a declaration that the said field is 
theirs and that the appellants have no 
right over it. The plaintiffs’ case was 
that Sitaram died as a member of a joint 
family consisting of himself and the 
plaintiffs, and therefore after Sitaram’s 
death the latter became owners of the 
field in dispute by right of survivorship 
and that the adoption, if any, of the 
second by the first defendant was invalid 
because defendant 1 was the junior 
widow of Sitaram and was not authori- 
zed by him to make the adoption. The 
defence was that Sitaram separated in 
estate from the plaintiff in 1921, that 
the field in dispute came to him at the 
partition, and that the adoption was 
made and was valid because it was au- 
thorized by Sitaram. The trial Court 
found for the defendants and dismissed 
the plaintiffs’ suit, but on appeal by the 
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plaintiffB the Additional District Judge |7 of its judgment and oononr with it in 


Akola, held that the partition set up by 
the defendants was not established, and 
that the adoption of defendant 2, though 
made, was invalid in law as neither the 
authority of Sitaram nor the oonsent of 
the ooparoeners was proved. The lower 
appellate Court therefore set aside the 
trial Court's decree and decreed the 
plaintiffs' claim with all costs. 

In second appeal Mr. Bobde for the 
appellants argued that the lower appel- 
late Court misconstrued the documents 
(Bxs. F-1, P-3 and P-4 and Exs. D-1 and 
D-2) and wrongly inferred that they pro- 
ved jointness rather than separation of 
the brothers. There is certainly no evi- 
dence to prove that plaintiff 1 got his 
own name inserted in the first three 
documents to the knowledge of Sitaram 
and the lower appellate Court's assump- 
tion to that effect has undoubtedly given 
the plaintiffs' advocate some ground to 
challenge the inference drawn by the 
learned Judge against Sitaram's conduct 
in acquiescing in the said entries. But 
the simple question for consideration is 
how far these documents support the 
plea of partition set up by the defen- 
dants. Having gone through the several 
documents, I have come to the same con- 
clusion, as the two lower Courts did, 
that the entries in these documents be- 
ing to some extent oonfiicting, the docu- 
ments are not oonclnsive either way. It 
is, however, clear that they cannot lead 
the inference that that there was a par- 
tition between the brothers in 1921. 

Because the documentary evidence was 
not correctly appreciated by the lower 
appellate Court, it was suggested that 
its appreciation of the oral evidence was 
also biased and, therefore, Mr. Bobde 
took me through the entire oral evidence 
which bore on the question of partition 
and argued that it supported the plea of 
partition. To my mind no Court of jus- 
tice would consider the type of oral evi- 
dence furnished in the present case by 
the appellants as- sufficient to controvert 
the ordinary presumption of Hindu 
Law that a family is joint until the con- 
trary is proved. I accept the analysis 
and criticisms of this evidence given by 
the lower appellate Court in paras. 6 and 


holding that the partition set up bet- 
ween the plaintiffs and Sitajram has not 
been established. 

The next question that was argued and 
remains for decision is if the adoption 
of defendant 2 by defendant 1 was valid 
on the findings (l) that the husband of 
defendant 1 died as a member of the joint 
family of himself and the plaintiffs, (2) 
that Sitaram had left no direction to de- 
fendant 1 to make any adoption to him, 
and (3) ■ that the plaintiff's consent to 
the adoption of defendant 2 was neither 
asked for nor given. On the authority 
of the observations of their Lordships of 
the Privy Council appearing in para. 1 
at pp. 155 and 158 of the report of the 
case of Yado v. Namdeo (2), Mr. Bobde 
argued that the adoption in question 
must be deemed to be valid in spite of 
the fact that the consent of the plain- 
tiffs' ooparoeners was not given to the 
adoption. It is undoubtedly true that 
the aforesaid observations fully support 
the contention and seem in a way to 
overrule the dictum to the contrary laid 
down in Bamji v. Ohamau (2). 

But it was argued by the respondents' 
pleader that the aforesaid observations 
were in the nature of obiter dicta as they 
were not necessary for the actual deci- 
sion of the case before their Lordships of 
the Privy Council as was pointed out by 
the Full Bench of Bombay High Court 
in the case of Ishwar Dadu v. Gajabat 
(3), where it was held that the decision 
in Yadao v. Namdeo (1). did not overrule 
Bamji v. Ohamau (2). As the Bombay 
School of law is admittedly applicable 
to Berar it follows that the latest autho- 
rity of the Bombay High Court laying 
down the law applicable to facts similar 
to those of the present case must be fol- 
lowed. I, therefore, concur with the 
lower appellate Court in holding that the 
adoption of defendant 2 was not valid. 
The appeal fails and is dismissed with 
costs. 

P-N./b.k. Appeal dismissed. 

(1) A. I. R. 1923 P. 0. 216':^7 N. L. R. 146= 
19 ObI. 1=48 I. A. 518 (P.O.J. 

(9) [1881] 6 Bom. 498 (F.B.). 

(9) A. 1. B. 1996 Bom. 485=60 Bom. 469 
(F.B.). 


END 
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S. 19 (c) — Servant carrying 

master's gun in British India for having 
it repaired — No acknowledged license — 
Servant will nob be protected 157 

B 

Benami 

Advancement* — Principles and dis- 
tinction between benami and advance- 
ment pointed out 97t 

c 

Charitable and Religious Trusts 
Act (14 of 1920) 

Scope and applicability indicated 

(FB) 225b 

Applicability — Act applies where 

entire benefit under wakf is allotted 
for public purposes (FB) 225^ 

S. 3 — Interpretation of words 

"public purpose” — Real substance and 
primary intention of creator must be 
looked at (FB) 225c 

S. 3 — Trust partly private and 

partly public — Interested person can 
apply under Mussalman Wakf Act (42 
of 1923), S. 4 — Charitable and Religious 
Trusts Act, S. 3 is nob applicable 

(FB) 225c 

^ S. 3 — Wakf for benefit of speci- 

fied person or class of persons such as 
kindreds, dependants and others is nob 
a trust for a public purpose (FB) 225a 
Civil P. C, (5 of 1908) 

S. 2 (11) — Auction purchaser in 

execution of decree for sale on mortgage 
of under-proprietary tenure is nob legal 
representative of original under-pro- 
prietor 353a 

Ss. 10 and 11 — Whilst S. 10 bars 

only a suit, S. 11, bars the trial of both 
the suit and of issue involved in that 

Bait 341a 

S. 10 — For S. 10 to be applicable 

entire subject matter of two suits must 
be same — Where former suit relates to 
declaration of title with regard to cer- 
tain properties and latter suit is for 
profits in regard to one of those pro- 
perties, S. 10 will not apply 3416 

S. 10 — Suit for profits which is 

solely cognizable by a revenue Court 
cannot be stayed by prior suit for de- 
claration of title pending in civil Court 

341c 

S. 10 — Court can stay under its 

inherent powers even where it does 
not come within the provision of S. 10 

3416 

S. 11 — Prior mortgagee who is 


Civil P C. 

also puisne mortgagee impleaded in suit 
by mesne mortgagee as subsequent 
mortgagee — No contest as to prior 
mortgage — Prior mortgagee’s rights are 
not barred by res judicata 463 

S. 11, Expln. 4 —Omission by sub- 

mortgagee to claim amount due on sub- 
mortgage does nob bar fresh suit 455 

S. 11 — Lower appellate Court le- 

mandiDg case ordering one of several 
documents to be admitted — Case com- 
ing up before successor of Judge making 
that order— He passing another order 
of remand ordering all documents in 
question to be admitted — Second order 
of remand is proper 3986 

^ — S. 11 — Land Record Officer order- 
ing that mortgagor should be recorded 
as ex-proprietary tenant of his sir land 
— His order will operate as res judicata 
in subsequent civil suit, Land Record 
Officer having exclusive jurisdiction to 
pass such order 362 

S. 11 — Applicability — Whilst S, 10 

bars only a suit, S. 11 bars the trial of 
both the suit and of issue involved in 
that suit 341a 

S. 11 — Partition suit — Decision 

affecting right of one defendant against 
another is decision inter partes and 
will be res judicata 275a 

S. 11 — Decision need not be on 

merits 2756 

S. 11 — Father’s mortgagee im- 
pleaded in sons’ suit for partition to 
get sons’ share released from mortgage 
— Point fought in appellate Court 
which reduced rate of interest and held 
whole family property liable for mort- 
gage— Decision being final and complete 
will be res judicata in subsequent suit 
by mortgagee to recover disallowed in- 
terest from father's share 275c 

♦ S. 11 — Prior suit by transferee 

of pronote against executant and as- 
signor dismissed — Second suit by trans- 
feree against assignor alone for damages 
is barred (FB) 172a 

S. 11 — Causes of action need not 

be same (FB) 1726 

S. 11 — Question whether a whole 

class of cases is barred is difficult to 
reply in general terms (FB) 172c 

S. 11— A compromise decree ope- 
rates as res judicata 63a 

S. 11 — Alluvial land in present suit 

not the same in previous suit bub newly 
formed while old land disappeared — 



Subject Index, 1929 Oudh 


Civil P. C. 

There ca.a be no res judicaba or esboppel 

15a 

* S. 20 (c) — 'Primary bransacbion of 

sale and purchase ab one place — Execu- 
tion of promissory nobes in vespecb of 
unpaid price ab anobher place — Cause 
of acbion bo recover price accrues ab 
place of primary transicbion 916 

S. 34 — Lower appellate Court using 

its dRscretion with regard to costs with 
due care — High Court cannot interfere 
unless order demonstrably wrong 

(FB) 4066 

S. 38 — Decree transferred to Col- 
lector — Injunction to Court passing de- 
cree is futile 235a 

^ S. 41 — Evan after issue of certifi- 

cate under S 41, transferee Court has 
jurisdiction to decide objections relating 
to anything done in the course of its 
Iiroceedings 76a 

S. 47 — Application by decree-hol- 
der sub-mortgagee to execution Court for 
withdrawal of mortgage money in re- 
demption suit is an application for exe- 
cution and order passed thereon is ap- 
pealable 309 

S. 47 — In execution the decree- 

holder can be put in possession of the 
specific lands substituted for his share 
on partition 263 

^ S. 47 — Applications as objections 

by the parties to suit are governed by 
Lim. Act Art. 181 and not by Art. 165 

766 

S. 47 — Decree against husband — 

Wife impleaded as representative on his 
death— Property in her hands attached 
— Objection by her that the property 
did nob form assets of her husband is 
one covered by S. 47 and nob by O. 21, 
B. 58— Summary rejection is illegal 21 

^ S, 60, Proviso — Right of Ganga- 

pubra to receive offerings is right of per- 
sonal service and cannot be attached — 
Bub right of occupabiou of particular 
spot on bank together with physical 
articles is liable to attachment 444 
S. 69 — Decree transferred to Col- 
lector — Injunction to Court passing de- 
cree is futile 235a 

S. 96 (3)— Agreement to abide by 

decision of Court bars appeal — Agree- 
ment is not barred by Contract Act, S. 
28 451 

S. 96 (3)— Decree on compromise 

— Party verifying dr admitting compro- 
mise on behalf of other without autho- 


Civil P. c. 

riby — Other party can appeal against 
decree (FB) 385a 

S. 100 — Finding of lower Court as 

regards right of privacy is finding of 
fact 535 

S. 100 — Finding of fact nob vitiated 

by error of law or procedure is conclu- 
sive 524a 

S. 100 — Findings of facts to pre- 
clude second appeal must he precise and 

definite 453a 

S, 100 — Appellate Court cannot in- 
terfere if decision of lower Court, though 
defective is based on findings of facts 

447a 

S. 100 — Finding of fact based on 

admissible evidence cannot be impugned 

402a 

S. 100 — Adverse possession is mixed 

question of law and fact 337a 

S. 100 — Question whether purcha- 
ser had notice of a charge on the pro- 
perty purchased is one of fact 316a 
— S. 100 — Market value is question 
of fact 2446 

S. 100 — Finding based on wrong 

interpretation is not binding 2416 

S. 100 — Finding of fact — The ques- 
tion of benami is purely a finding of 
fact and cannot be challenged in second 
appeal 83a 

S. 109 (c) — Value of claim less than 

Rs. 10,000 — No question of general prin^ 
ciple^ involved — Certificate should nob 
be granted unless justified by excep- 
tional circumstances 243 

S. 110— Subject matter over ten 

thousand rupees — High Court affirming 
decree except as to costs — Substantial 
question of law must be sliown 43 

S. 115 — No revision lies in respect 

of order setting aside arbitration award 

493 

S. 115 —Power of revision explained 

(FB) 389c 

S. 115 — Laches in revision applica- 
tion nob permissible unless good cause 
is shown 3836 

♦ S. 115 — Scope — Civil P. C., 0. 1, 

R. 10 (2) — An order refusing bo make a 
person as defendant can be revised under 

S. 115: (c/. A.I.Ii. 1926 P.G. 142) 1 48a 

❖ s. 115 — Return of plaint for want 

of jurisdiction affirmed in appeal Order 
could be revised 91a 

S. 115 — Jurisdiction properly exer- 
cised — Mere disagreement with trial 
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Civil P. C. 

Gourti's conclusion is no ground for revi- 
sion 266 

S. 135 (2) — Person coming fco 

appear as accused in criminal case is 
exempt from arrest — Money paid to 
secure release should be refunded 

(FB) 426 

** S. 144 — Person coming to appear 

as accused in criminal case is exempt 
from arrest — Money paid to secure 10 - 
lease should be refunded (FB) 426 

S. 146 — Combined effect of S. 154, 

Oudh Rent Act and S, 146, is to render 
auction purchaser of under-proprietary 
tenure liable to satisfy decree for arrears 
of rent obtained against original under- 
proprietor, although such purchaser is 
not judgment debtor on record of that 
decree 3536 

Ss. 151, 152 and 153 — Decree 

on basis of compromise — Party verify- 
ing or admitting on behalf of other 
without authority — Other party can in- 
voke inherent powers under Ss. 151, 152 
and 153 to remove name from decree — 
Ko question of limitation arises 

(FB) 3856 

S. 151 — Court can stay suit under 

its inherent powers even where it does 
not come within the provision of Civil 
P. C., S. 10 34U 

« 0.1, R. 10 (2) — An order refusing 

to make a person as defendant can be 
revised under S. 115: (c/. AJ.R, 1926 
P.C. 142) 148a 

O. 1, R. 10 (2) — A suing B for house 

rent — G, purchaser of house, applying 
for making him defendant — G is neces- 
sary party and should be impleaded 

1486 

O. 2, R. 2 —Joining several causes 

of action is not compulsory 1626 

* O. 2, R. 2 — Family property en- 

joyed by all as tenants-in-common — 
Member S separating as regards some 
portion of property and getting posses- 
sion over moiety of it — Member P suing 
for his share only of that property — 
Second suit by P claiming share in other 
property is not barred under B. 2 la 

O. 6, R. 4 — Custom set up by party 

must be taken as a whole and not piece- 
meal 204(2 

O* 6, R. 7 — Custom—Ordinarily a 

party should not be allowed to prove a 
custom different from that set up by him 

204c 

O. 6, R, 17 — Court has wide dis- 


Civil P. c. 

oretion to amend pleadings — Amend- 
ment was allowed 483(2)a 

O. 9, R. 13— Appeals against ex 

parte decrees dismissed — They become 
merged into appellate Court’s decrees 
and original Court cannot set them aside 

35(l)a 

O. 9, R. 13 — Ex parte decree 

against criminal in jail for non-appear- 
ance — Application to set aside such de- 
cree — No special concession should be 
made in favour of criminals 35(1)6 

O. 20, R. 12— Mesne profits are in 

the nature of damages which may he 
moulded according to the justice of the 
case — In the case of trespassers even 
ordinary charges may be refused 55 

O. 20, R. 18 — Joint possession — A 

decree for joint possession cannot be con- 
strued as a preliminary decree for parti- 
tion 117a 

O. 20, R. 18 — After preliminary 

decree in partition suit, application for 
final decree is proper course and fresh 
suit for absolute partition does not lie — 
Art. 181, Lim. Act, does not apply to 
such application — Such application, 
however, affects properties then in suit 
and not new properties 456 

O. 2l,R. 1 — Judgment-debtor pay- 
ing decretal amount to receiver appoin- 
ted for the purpose — Loss duo to mis- 
appropriation by receiver must fall on 
judgment-creditor (FB) 231 a 

O. 21, R. 1 — Payment under, O. 21, 

R. 1 according to Court’s direction ab- 
solves judgment-debtor (FB) 231c 

O. 21, R. 53 — Holder of decree be- 
comes representative of holder of at- 
tached decree from date on which at- 
tachment is ordered and not on date on 
which he applies for attachment — Suit 
under O. 21, R 63, by such representa- 
tive is barred if not brought within 
time 413a 

O. 21, R. 58 — Decree against hus- 
band — Wife impleaded as representative 
on his death — Property in her hands 
attached — Objection by her that pro- 
perty did not form assets of her hus- 
band is one covered by S. 47 and not by 
O. 21, R. 58— Summary rejection is 
illegal 21 

O. 21, R. 66 — Intentional misdes-. 

cription of property in sale proclama- 
tion by decree-holder — Defaulting pur- 
chaser misled— His description consti- 
tutes fraud — Defaulting purchaser can- 
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Civil P. C. 

nob be made answerable 


for 


deficiency 

294 

O. 21, R. 6S — Suib by subsequent 

morbgagee — Prior morbgagee made a 
parby — Abandonmenb of bhe issue as re- 
gards prior mortgage is no bar bo prior 
morbgage being shown in bhe sale pro- 
clamiibioQ in execubion of subsequenb 
morbgagee’s decree 88 

— O. 21, R. 70 — Decree transferred 
bo Collecbor — Sale in ibs execubion posb- 
poned sine die — No fresh proclamabion 
— Sale is irregular albhough Br. 66 to 69 
do not strictly apply 235^ 

O. 21, R. 71 — Intentional Misdes- 
cription of property in sale proclama- 
tion by decree-holder — Defaulting pur- 
chaser misled — Mis-description consti- 
tutes fraud — Defaulting purchaser can- 
nob be made answerable for deficiency 

294 

— ^O. 21, Rr. 72 and 73 — Pleader for 

decree-holder purchasing property — 
Sale is not invalid 235^ 

O. 21, R. 90 — Material irregularity 

— Property to be sold in two lots — Cre- 
ditor allowed to bid not below his 
claim — At sale of one lot creditor offer- 
ing certain price and reserving right to 
offer balance at sale of second lob — 
Sale officer refusing to accept bid — Pro- 
perty sold for much lower price — Mate- 
rial irregularity is caused resulting in 
substantial injury to decree-holder 26a 

O. 21, R. 92— Sale in judgmenb- 

debtor’s lifetime confirmed without his 
legal representatives on record is nob 
void 235c 

O. 23, R. 3 — Pleader confessing 

judgment on ijarty’s behalf — Courb' pas- 
sing consent decree thereon must be 
presumed to have enquired as to his 
authority to confess 211 

O. 23, R. 3— Transfer of spos suc- 

cessionis — Transferee suing after 
widow's death — Compromise entered 
into betwean transferrer and transferee 
— Compromise and decree are valid 636 

O. 32, R. 3 — Guardian though not 

properly appointed conducting suit pro- 
perly — Minor cannot challenge result 
alleging no notice was given to him 

4816 

O. 34, R. 4 — Suib for foreclosure 

on anomalous mortgage is covered by 

R. 4 2826 

O. 34, R. 6 — Decree under B. 6 is 

supplementary decree and no question 


Civil P. C. 

of limitation arises if the original suit 
was within time for relief on personal 
covenants 59 

O. 34, R. 12— Prior mortgagee 

who is also puisne mortgagee implea- 
ded in suib by mesne mortgagee as sub- 
sequent mortgagee — No contest as to 
prior morbgage — Prior mortgagee’s 
rights are not barred by res judicata 

463 

O. 39, 'R. 1— Sale in teeth of in- 
junction is nob void 2356 

O. 40, R., 3 — Receiver misappro- 
priating proper'-j meant for paying off 
decree-holders— They must bear loss 

rateably (FB) 2316 

^ O. 41, R. 22 — Account suib — 

First appeals filed by both parties — 
That of one party dismissed — Second 
appeal nob filed by that party from dis- 
missal of his first appeal — His claim 
cannot be taken by way of cross-objec- 
tions to second appeal filed by opposite 
party 41a 

O. 43, R. 1 (u)— Parby asking for 

remand cannot appeal against remand 
order, merely because ground covered by 
such order is not so wide as desired by 

him 398a 

O. 45 — Value of claim less than 

Rs. 10,000— No question of general prin- 
ciple involved — Certificate should not 
be granted unless justified by exceptional 
circumstances 243 

Sch. 2, Para. 1 — Judgment-debtor 

causing removal of his property from 
the decree-holder's land through a bai- 
liff — Bailiff putting in a bill found ex- 
cessive — Munsif asked to decide the 
matter on personal spot-visit — Munsif 
nob to be deemed an arbitrator 287a 
* — Sch. 2, Para. 15— Arbitrator nob 
applying rules of succession of law to 
which parties belonging bub making 
award according to what he thought 
proper in bhe circumstances— He giving 
three annas share to one who was ordi- 
narily entitled to eight annas share 
Award is binding on him 
Sch. 2, Para. 16 — Judgment-deb- 
tor causing removal of his pioperty 
from the decree-holder's land through a 
bailiff— Bailiff putting in a bill found 
excessive — Munsif asked to decide the 
matter on personal spot-visit —Munnif 
not to be deemed an arbitrator 287a 

Sch. 3, Para. 11— Construction- 

Provisions must be construed strictly 
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4 nd salo by juJgmenb-debtor wibhoub 
Collector’s written permission is void 

441a 

Sch. 3, Para. 11 — Permission by 

salo oflicei' to deposit amount in satis- 
faction of decree does not amount to 
implied permission in writing 4412) 
Sch. 3, R. 11 — Property under con- 
trol of Collector cannot be given as gift 
without his written permission 4356 
— ■‘Sch. 3, R. 11 — Judgment-debtor 
cannot enter into any transaction in 
contravention of R. 11 435c 

Clog on redumption 

See T. P. Act, S. 60 

Contract 

Construction — Hire purchase — A 

lot his motor to B and received initial 
money as consideration for allowing B 
option to buy — B to become absolute 
owner after paying certain monthly in- 
stalments — B obtained option to buy 
but was under no obligation to exercise 
it — Contract was merely one of hire and 
ownership of motor did not vest in B 

155 

Contract Act (9 of 1872) 

S. 16 — Pleader appearing in one or 

two cases of his client — Pleader's father 
purchasing property from the client — 
Pleader and father constituting joint 
Hindu family — Pleader cannot be said 
to bo permanent pleader and does not 
stand in a position of active con- 
fidence so as to justify throwing on 
pleader burden of proving good faith of 
transaction — Father is not bound 
to prove bona fidos of transaction 

67a 

S. 16— Undue influence — Either 

fraud or coercion ought to exist 446 

S. 25 (2) — Suit cannot succeed 

^hen no new contract is created by ac- 
knowledgment 529(1) 

S. 28 — Agreement bo abide by de- 
cision of Court is not barred by S. 28 

451 

S. 62— Suit cannot succeed when 

DO new contract is created by acknow- 

ledgment 529(1) 

S. 230— Cases of presumption in 

S. 230 are nob exhaustive 417a 

S. 230 — Agent having special pro- 
perty or interest in subject matter of 
•contract can sue in bis own name on 
contract 4176 

S. 230 — Agent by having powers to 

contract does not become principal 417c 


Cosharer 

Partition — Grove belonging ibo one 

cosharer standing in joint land — That 
land in partition alloted to another oo- 
sharor— Title to trees cannot be claimed 
by the grove-holder unless the right 
was preserved at partition proaeodingg 

439a 

Person entitled to joint possession 

may be granted decree for joint posses- 
sion even if he has never been in pos- 
session at all 414 

Adverse possession— One cosharer 

in possession of entire property — His 
possession is nob adverse to others — 
Mere entry of that cosharer’s name is 
no proof of adverse possession — Denial 
of other cosharer, a title must be proved 
— Mere non-participation in profits does 
not constitute adverse possession 4026 
Right against trespasser — One co- 
sharer can sue to eject braspasser frt^m 
entire property — Suit does nob estab- 
lish ouster or denial of other cosharor’s 

title 337c 

Cosharer’s possession is not adverse 

284c 

Adverse possession — Extent — The 

mere fact that one of the cosharers was 
nob in actual possession and resided 
elsewhere, would nob make the posses- 
sion of other cosharers adverse 2S7a 
Court-fees Act (7 of 1870) 

S. 7 (iv) (c) — Suit for declaration 

that certain deeds are voidable with 
prayer for their cancellation — Ad valo- 
rem fee must pe paid 491 

S. 7 (iv) (c)— Suit for possession of 

property and in alternative for cancel- 
lation of some document is nob suit for 
declaration with consequential relief 
and fl. 7 (iv) (c) does not apply 419 

S. 7 (v) — Suit by mortgagee for 

possession of mortgage property is not 
governed by S. 7 (v) but fee ought to bo 
calculated on principal money secured 
by mortgage according to principles of 
Court fees Act, S. 7 (ix) 321(1) 

S. 7 (vi)— Pre-emption — Appeal — 

Court-fee should be paid on difference 
of sale price alleged by parties 240(2) 

S. 12 — Power bo compel payment 

of additional foe can be exercised by 
appellate Court only before decision of 
appeal 483(1) 

Criminal P. C.. (5 of 1898) 

S.139-A — Existence of evidence to 

support plea of private road — Magi- 
strabe dismissing applioabion and refer- 
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ring complainanb to civil Court — Magi- 
strabe’a courso ib correct 85 

S. 14S— Joinb possession before dis- 
pute— After dispute property kept under 
attachment till production of partition 
chitthi — One xjarty producing such 
chibthi whilo other giving no evidence 
as to possession — Former put iu posses- 
sion — Order should not he set aside 82a 
145 — Unless order putting per- 
son in possession is illegal or irregular 
it should not ho interfered with 826 
S. 145 (4)--Objoct of S. 145 is re- 
tention of possession to avoid breach of 
peace — It has no refeionco to title 526a 

S. 145 (4) — “Two months” are to 

be calculated from date of order 5266 

S. 190 (c) —Magistrate making 

enquiry and repoifcing the case — Ma- 
gistrate takes cognizance of the case — 
Proceedings by the same Magistrate aro 
illegal 87 

S. 195 (3)— Court of Subordinate 

Judge exeicising power of Judge of 
Small Cause Court is subordinate to Dis- 
trict Judge 515a 

S. 264 — Summarv trial — Substance 

of evidence and not of every deposition 
is necessary — Judgment containing 
necessary substance is legal 15la 

S. 276 — Oudh Criminal Eules, 

Chap. 5, R. 14 — Original selection of 
jurors made without any objection — Out 
of eight present in Court, Judge choos- 
ing five without conducting second 
ballot — Accused having no objection to 
that choice — Irregularity was covered 
by Criminal P. C., S. 537 154 

S. 307 — Ground of reference that 

verdict is perverse and unreasonable 
not expressly stated — Ground can be 
presumed 280a 

S. 307 — Duty of High Court is to 

see whether verdict is unreasonable— 
Verdict contrary to or unjustified by 
evidence is unreasonable 2806 

S. 307 — High Court will interfere 

only when verdict of jury is patently 
bad and preverse 86 

S. 337 (2-A) — Magistrate wrongly 

committing approver to sessions along 
with accused — Sessions Judge instead of 
referring to High Court to get commit- 
ment quashed, proceeding with case as 
if there was no commitment— Sessions 
Judge's procedure though wrong did not 
vitiate trial 1906 

— S. 337 (2-A) — One accused granted 


Criminal P. C. 

pardon— Case against otlier must bo 
committed to sessions 190cr 

S. 339 — Non-compliance with the 

Xirovisions by the Court vitiates the 
trial 256 

S 339 (3) — No sanction can be 

given in absence of certificate by Public 
Prosecutor that condition of tender has 
not been complied with 527(2) 

S 439 — Inteilocufcory order is open 

to revision 543a 

S 439- -Power of revision is dis- 
cretionary and should not bo used on 
trilling occasions 240(1) 

S. 439 — Nature of offence can be 

cause of enhancement of sentence l50a 
Criminal Trial 

Opinions of recording Magistiate» 

on guilty conscience of accused and 
demeanour are not admissible in Ses- 
sions trial 3816 

Evidence — Witnesses altering state- 
ments in Sessions Court to fit evidence 
in Magistrate’s Court — Evidence must 
be carefully scrutinized 243a 

Medical evidence, if merely opinion 

of expert and capable of two explana- 
tions, is not of first impoitance — But if 
it is merely statement of facts it is en- 
titled to great weight even as against 
eyewitnesses 2486 

Offences of attempted murder 

should ordinarily be tried by Sessions 
Judge 1506 

Custom 

- — Wajibularz — Custon laid down in, 
not uniform and not acted upon should 
nob be accepted 5416 

Every cosharer of mahal Mathura 

Singh (Oudh) is entitled to collect his 
share of rent 4S9c 

Land cannot be claimed as reserved 

for burning corpses in absonoe of special 
custom, merely because some dead 
bodies had been buri^t there 447c 

^Pre-emption — Custom dating from 
beginning of 19th century is sufficient to 
be immemorial 2786 

Widow succeeding as absolute 

owner and after her death, undisposed 
residue to go to husband’s heirs ■ 
Custom is nob unreasonable 204/ 

Widow given power to adopt— She 

cannot bo held to have no power to 
transfer 204i 

^“Mahomedan of Djarion Widow 
holds husband's property with absolute 
power of transfer 2047 
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Damages 

Person entitled to profits — Diffi- 
culty in tracing them —Fixed rate of in- 
terest should be allov7ed in Court's dis- 
cretion — Bate need nob be the current 
rate I34fi 

Decree 

Construction — Construction of 

decree in suit relating to portion of 
same land should be followed in suit 
rdlating to other 52S 

Deed 

Construction — Stipulation entitling 

mortgagee to recover amount and simple 
interest as well as compound in case of 
default — Eight to sue for whole mort- 
gage money held accrued even before 
period fixed for payment of whole sum 
had expired 536a 

- Construction — Words naslan bad 
naslan and batan bad batan denote 
absolute estate in gifted property 415 
Construction — Ambiguities — Con- 
temporaneous usages may be looked to 

204i7 

—^Construction — Mortgagor creating 
further charges —Mortgagee rights old — 
Sale referring to rights sold by terms 
“Haq Murtahini” — Both mortgage and 
further charges pass by sale 40 

Divorce Act (4 of 1869) 

S. 19 (1) — Incurable syphilis am- 
ounts to impotence — Bub where woman 
is discharged from hospital as cured with 
negative blood test the syphilis is nob 
incurable and her marriage cannot be 
dissolved 238 

_ E 

EaaementB Act (5 of 1882) 

^58.4 and 13 — Person building well 

for public use on municipal land — Neigh- 
bour constructing wall surrounding well 
leaving space of five feet in width and 
also passage to public road — Builder of 
well cannot claim any easement and so 
cannot ask neighbour to demolish wall 

401 

— S. 18 — Privacy — Bight acknow- 
ledged in award cannot be infringed 

437a 

S. 32 — Constructions infringing 

upon rights of dominant owner cannot 
be allowed 4376 

S. 41 — Grant of easement not 

stipulating its termination on expiry of 
necessity — Grant does not terminate on 
expiry of necessity 351 


Equity 

Party bo a decree cannot be allow- 
ed to act in a manner so as to nulllly it 
— Judgment-debtor oannot purchase his 
own property at auction 26:; 

Evidence 

Appreciation — When witnesses are 

partisans, to arrive at corr03b conclusion 
best method is bo look at inherent pro- 
bability of case 494i 

Evidence Act (1 of 1872) 

Ss. 11 and 32 — Statements of liv- 
ing persons not examined as ‘'^witnesses 
being inadmissible under S. 32 cannot 
be made relevant under S. 11 1136 

S. 24 — Detailed and voluntary con- 
fession subsequently retracted though 
nob found to be true in certain parts is 
sufficient for conviction 381a 

S. 24 — Evidence of admission to 

villagers, though sufficient to justify 
conviction, must be scrutinized as other 
evidence to prove murder 272a 

S. 24— Ziladar serving under a 

great State is person in authority 2726 

S. 24 — Extra-judicial confession is 

of great importance but it must nob be 
one fabricated in order to provide ad- 
ditional evidence 272c 

S. 32 ~ Statements of living persons 

nob examined as witnesses being in- 
admissible under S. 32 cannot be made 
relevant under S 11 1136 

* S. 32 (5)— Pedigree —Settlement 

pedigree amounting to statement of 
deceased with special knowledge before 
controversy or prepared in discharge of 
public duty is admissible under Evi- 
dence Act, S. 32 (5) or S. 35 129a 

S. 32 (5) — Entry as to date of birth 

in a school register based upon state- 
ment of deceased father is admissible to 
prove age 113c 

S. 35 — Guardianship certificate 

in Oudh by District Judge is admissible 
under S. 35 134(7 

^ S. 35 — Pedigree — Settlement 

pedigree amounting to statement of 
deceased with special knowledge before 
controversy or prepared in discharge of 
public duty is admissible under Evidence 
Act S. 32 (5) or S. 35 129a 

S. 35— Entry as to date of birth in 

a school register based upon statement 
of deceased father is admissible to 
prove age 113c 

S. 90 — S. 90 is not confined only to 

those cases where original is produced 

483 (2)6 
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Evidence Act 

■ — S. 91 — Qranb reduced to form of 
document — Document itself is only evi- 
*dence — Where document not shown to 
have been lost— Secondary evidence is 
inadmissible 4475 

S. 91 — Suit for money borrowed — 

Debt evidenced by pro-note — Debt can 
be proved independently of the pro-note 

, 399 

S. 101 — Negative necessary for 

proving title — Claimant must prove 

204e 

S. 101 — Allegation of minority at 

the time of executing a deed — Burden 
of proof lies on alleger 113a 

S. Ill — Pleader appearing in one 

or two cases of his client — Pleader's 
client purchasing property from his 
client — Pleader and father constituting 
joint Hindu family — Pleader cannot be 
said to be permanent pleader and does 
not stand in a position of active confi- 
dence so as to justify throwing on 
pleader burden of proving good faith 
of transaction — Father is not bound 
to prove bona fidos of transaction 

67a 

S. 114 — Person knowing of his 

wife's murder but making no report to 
police nor trying to find out murderer — 
Ilis conduct leads to conclusion that he 
was murderer 190a 

S. 114— Marriage —Presumption — 

Woman continuously living with cer- 
tain man — Children begotten and treat- 
ed as tlieir issues — Man having absolute 
power of disposal over her income — 
Both jointly assessed with taxes by 
municijmlity — Presumption is that they 
are married 126a 

— S. 114 — Party abstaining from 
giving evidence — Presumption is adverse 
to him 1265 

Sb. 114, IlluB (b) and 133 — Buie 

of criminal law that accomplice is un- 
worthy of credit unless corroborated in 
material particulars is not absolute 

321 (2)5 

S. 114, lllu8.(b) —Retracted confes- 
sion of co-accused is conclusive against 
himself but is only evidence against 
other co-accused 167 

S. 115 — Claimant must have acted 

to his detriment 494ff 

S. IIS- Plaintiff's connivance at 

defendant’s building in plaintiff’s land — 
Defendants having bona fide belief that 
they possess good title to the property— 


Evidence Act 

Plaintiff's bringing declaratory suit — 
Plaintiff's claim cannot be decreed, on 
ground of acquiescence 292a 

S. 115 — Estoppel — An estoppel 

cannot have the effect of making a void 
transfer valid 1855 

S. 115 — Mortgagor and mortgagee 

— A suing on his mortgage joining his 
co-mortgagee B as defendant — B not 
appearing in Court and decree passed 
exclusively in favour of A — A executing 
decree receiving money and giving dis- 
charge — B cannot urge 'that this posi- 
tion was not legally available to A 1605 

S. 115 — Alluvial land in present 

suit not the same in previous suit but 
newly formed while old land disap- 
peared — There can be no res judicata or 
estoppel 15a 

^ S. 124 — Communications made by 

railway employees to Station Master as 
regards theft are not protected 5435 

S. 133 — Evidence in corroboration 

of approver’s evidence need nob be 
direct 321 (2)a 

Sb. 145 and 157 — Extract from 

newspaper by itself is nob admissible 
though can be used to contradict or 
corroborate writer 494^ 

F 

Family arrangement — 

True best regarding validity — 

Claims adjudged and disputes settled is 
sufficien!; consideration for upholding 
the family settlement 373a 

Terms — Terms recorded in wajibul- 

arz and acted upon — Validity cannot 
be questioned 373c 

Conflicting claims are recognized 

and settled — Settlement is not transfer 
within the meaning of S. 10, T. P. Act 

193c 

Condition nob valid in ordinary 

deeds may be inserted, though, estate 
contrary to law cannot be created 193^ 
Family settlement 
^—'Family settlement need not be em- 
bodied in formal registered document 

3055 

Parties agreeing not to dispute each 

other’s claims — Active contest is nob 
necessary 305c 

“Mahomedan Law — Minors’ inte- 
rests fully safeguarded — Adult members 
accepting arrangement It is binding 
also on minors 1345 

■"Although persons relinquish their 
claim on property allotted to others it 
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Family Settlement 

is not transfer but family arrangemnt 

134^ 

— Existing dispute is not necessary — 
Avoiding possible or anticipated dis- 
pute is sulliciont considoi ation 134<2 

G 

Guardians and Wards Act (8 of 
1890) 

S. 31 — AVjsenco of enquiry does nob 

vitiate good bargain 354^ 

S. 48 — Minor declared to havo at- 
tained majoiihy— Court cannot again 
inberfeio to correct aeio 354a 

H 

Hindu Law 

Alienation — Mortgage by widow — 

Mortgagee must prove considei ation 
independently of recitals 422a 

Alienation by widow — Gift to 

stranger — Reversioner consenting — Pre- 
sumption as to gift being legitimate 
does nob arise I85e 

Alienation — Widow — Permission 

granted to cut and remove trees of 
spontaneous growth and subject bo 
periodical cutting for cash consideration 
— Transaction is for benefit of estate 
and done in ordinary course of manage- 
ment and is binding on reversioners 936 

Antecedent debt — Sums admitted 

to be paid in part consideration of deed 
do not constitute antecedent debt 4536 
Brit Mahabrahmini — Ancestral pro- 
perty — Property acquired out of its 
savings by one member of the family is 
joint family property 2576 

Custom — Succession — Jangra San- 

gra Chauhan Thakur— Daughters aie 
excluded from inheriting father's pro- 
perty moveable and immovable — But no 
inference from this of exclusion from 
mother’s or grandmother’s stridhan can 
be drawn 296a 

Debts — Whole joint family proper- 
ty is liable under decree unless debt by 
father is tainted with immorality 458a 

Debts — Speculation by itself does 

not make the debt immoral 4586 

Debts — Necessity — Payment of de- 
cree for arrears of rent is not by itself 
necessity 4226 

* — Joint family — Separation of step- 
son from a family does not automati- 
cally separate remaining members when 
they choose to remain undivided — Joint 
members continuing be joint — They can- 
not be presumed to have separated 

427a 


Hindu Law 

Joint family — Liability of son bo 

pay father’s debts incurred before parbi- 
bition — Son is liable bo extent of family 
property in his hands on partition 

(FB) 406a 

Joint family — Migration of a bianch 

of family does not imply separation 289 
Joint fimily — Sale by manager 
V. ibhoLit legal nocc:^sity is void 2846 
'■ — Joint family —One member consen- 
ting to silo of family propoity h'^’ an- 
other doe-j not malce foiiner vend^;r 

(FB) 265a 

M iinben.ince — J oint family having 

no propel by - Widow of piodeceasod son 
is entitled bo mainbenauco from self-ac- 
quired piopeibv of f.ibhcr-in-law com- 
ing in the hands of othci son or grand- 
son by inhciibance or by suivivorship 

(FB)251 

Marriage — Restitution of conjugal 

rights — Husband living in adultery — 
Covenant by him to give up but not 
giving up the illicit company — Wife 
obtaining decree for maintenance — 
Restitution was nob granted 121 

Mibakshara — Adoption — Boy whose 

mother adopter could have legally mar- 
ried can only bo adopted 469a 

Partition — Whore defendant in b» 

partition suit has only pleaded that 
plaintiff did not bring into hotchpot a 
certain property but did not file a list 
of such properties, the objection should 
nob be entertained 2Sld 

Partition — Suit for — Offer to in- 
clude omitted property if proved joint 
- Suit should nob be dismissed 162a 
— Religious office — Brib Mahabrah- 
mani is heritable, partible immovable 
property 257a 

♦ — Reversioner assuming that pro- 
perty had already been gifted to donee 
by widow’s husband when living and 
therefore consenting to its gift by 
widow to him as he (donee) had allowed 
widow to remain in possession — Con- 
sent is not to an alienation by widow as 
female heir 185t2 

Reversioner — Proof of title — Re- 
versioner must prove that he is nearest 

1296 

Sale of Hindu reversioner’s interest 
is not validated by T. F. Act S. 43 

185c 

Sikhs — History of Sikh sects, Udasi 

and akali treaced 44c 
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Hindu Law 

Btridhan — In absence of special 

custom, Hindu Law rules should be ap- 
plied — In absence of issue, husband or 
his heirs succeed — Bub husband is nob 
to be considered propositus 2966 

Succession — Exclusion — Failure to 

conduct family business is not sign of 
insanity — S, when under observation, 
leaving hospital of his own will and 
takifg paib in funeral and marriage 
ceremonies^S is not lunatic although 
he may be eccentric and of weak in- 
telligence 305a 

Succession — Sridhan — A Hindu fe- 
male dying issueless leaving no heirs of 
her husband — Sridhan property will 
devolve on her blood-relations \\b 

Widow — Costs in litigation incurred 

by her to protect her title to the estate 
are binding on reversioners bub not 
those undertaken with any other object 

364 

Widow — Her possession is nob ad- 
verse to reversioners nor that of person 
in possession with her consent 2l5a 

♦ Widow in possession of property 

which she is not entitled to inherit — 
Possession is adverse unless she declares 
herself a life-tenant or holds with re- 
versioner’s consent 2156 

a0c Widow — Adverse possession — If 

adverse possession against a widow is 
sought to be made adverse also against 
the reversioner, it can only be so in a 
case where the widow has been in 
actual possession and has been dispos- 
sessed 153a 

—Widow — Mother taking possession 
of deceased’s property — His widow liv- 
ing bub minor and unable to look after 
property — Mother’s possession is not 
adverse but only nearest reversioner’s 
possession 1536 

Husband and Wife 

Marriage — Presumption — Woman 

oontinuously living with certain man — 
Children begotten and treated as their 
issues — Man having absolute power of 
disposal over her income — Both jointly 
assessed with taxes by municipality — 
Presumption is that they are married 

. 126a 

^ Hindu Law — Marriage — Restitu- 

tion of conjugal rights — Husband living 
in adultery — Covenant by him to give 
up but nob giving up the illicit company 
— Wife obtaining decree for mainteu- 
anoe — Restitution was not granted 121 
1929 Indexes (Oudh) — 3 & 4 


I 

Income-tax Act (11 of 1922) 

^ S. 4 (3) (7) — Judgment debtor 

giving security for certain sum to stay 
execution of partition decree — Interest 
on security paid to decree-holder — Re- 
ceipt of interest is income — Exception 
to S. 4 (3) (7) does not apply 125 

Interest 

Agent called upon to render ac- 
count and refusing to do so is liable to 
pay interest 4206 

interest Act (32 of 1839) 

Agent nob shown to be appointed 

under deed providing for payment of 
sums realized at stated time or that 
money was demanded from him iu writ- 
ing — Intoreat cannot be claimed 420a 
Interpretation of Statutes 

Exception does not affect general 

rule and it must be confined within its 
own limits and strictly to the subject 
matter entrusted within it (FB) 389a 

An enactment includes all necessary 

incidents and consequences of it 

J (FB)2316 

Jurisdiction 

Civil and revenue Courts — Dispute 

between two rival tenants is cognizable 
by civil Court 529(2)/ 

Suit for declaration that property 

released is liable to attachment — Value 
of decree and not of property attached 
determines jurisdiction 4136 

■ Consent cannot confer, nor can 
waiver make for defect or lack of juris- 
diction — Party bo proceeding can chal- 
lenge it subsequently 383c 

Principle of waiver ordinarily does 

nob apply — But case is different when 
party does not appeal against the order 
about jurisdiction {Obiter) 286a 

L 

Landlord and Tenant 

Transfer of grove — There is no cus- 
tom allowing landlord to assert his right 
in case of transfer of grove 541a 

Tenancy — Fact that person in pos- 
session pays rent and it is accepted sup- 
ports creation of tenancy 529(2)6 

Ejectment — Landlord in Oudh must 

have recourse to ordinary process of law 
to eject tenant 529(2)d 

Proprietary right — Proprietor has 

DO right of re-entry on under-proprie- 
tary land even though it is in posses* 
sion of trespasser — He is entitled tc 
rent only S24{ 
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Landlord and Tenant 

UDder-propriefcary right cannot be 

obtained by prescription unless it has 
been asserted against a landlord 5236 

Rent— Suit for — Tenant pleading 

payment of rent to third person — Third 
person must be impleaded as co-de- 
fendant 459a 

Land continues to be grove although 

it is cultivated 397a 

Adverse possession — Entry as te- 
nants bila faisla is inconsistent with 
adverse possession — Mere possession for 
long time or non-payment of rent cannot 
establish adverse possession 370 

— Cess— Nankar — Where mere fact 
that nankar has been granted to persons 
who wore old proprietors is established, 
presumption will be, unless shown to 
the contrary, that the grant was in lieu 
of old proprietary right of a heritable 
and transferable character 348 

Landlord knowing tenant to be 

dead giving receipts in deceased tenant's 
name and entering defendant’s name 
only as person making actual payment 
— ^Landlord did not wish to treat defen- 
dant as tenant 333a 

Abadi — Non-tenant residents do 

not make village a non-agricultural vil- 
lage 314a 

Tenant ceasing to be tenant but 

allowed to remain in house — Tenant 
gifting the house — Transfer by tenant 
is not permitted — Transferee acquires 
no right and can be ejected as trespasser 
by landlord 3146 

Abadi — Mere inclusion in munici- 
pality is no test of area being 'town' 

301a 

Tenant not getting enjoyment for 

full term — Lease term is not extended 

286c 

Suit for arrears of rent — Mortgagees 

of holding not impleaded — Suit need 
not be dismissed for mortgagees are 
not necessary parties 116a 

Land Tenures 

Birt — Decree granting birt rights 

under Circular 2 of 1661 grants under 

proprietary rights 358a 

Non-transferablo holding — Heredi- 
tary right proved — Transferability can 
be presumed 3586 

Lease 

Construction — Superior proprietor 

letting village from year to year and 
generation after generation — Lessees 
applying for decree for under-proprie- 


Lease 

tary rights — Settlement Officer ordering 
that "their claim was dismissed but that 
they had secured their end" — Lessees 
not recorded as under-proprietors and 
not exorcising such rights — Lessees had 
obtained no transferable right under 
the lease 327 

Legal Practitioners 
Pleader for decree-holder purchas- 
ing property — Sale is not invalid 235^ 

Pleader confessing judgment on 

party’s behalf— Court passing consent 
decree thereon must be presumed to 
have enquired as to his authority to 
confess 211 

Limitation Act (9 of 1908) 

S. 19 — Suit cannot succeed when 

no new contract is created by ac- 
knowledgment 259 (1) 

■ — S. 19 — Acknowledgment must be 
shown to have been made within period 
prescribed by law of limitation 479a 

^ S. 20 — Money paid on general 

account cannot be said to be paid for 
interest "as such” — Ordinary law of 
appropriation does not affect S. 20 4796 
— Si28 — S. 28 has no application un- 
less some one is in adverse possession 

402d 

“Art. 44 — Scope- -Art. 44 has no ap- 
plication where the suit relates to a 
transaction entered into by an elder 
brother in his capacity as manager of a 
joint Hindu family 284a 

Art. 62 — No division between ten- 
ants — Suit by one against another for 
money received in excess of his share — 
Art. 120 applies and not Art. 62 S3b 

Art. 66 — Decree under O. 34, R. 6, 

Civil 'P.O., is a supplementary decree 
and no question of limitation arises if 
the suit was within time for relief on 
personal covenants 59 

—Art. 91 — Suit for cancellation of a 
sale deed on ground of fraud and undue 
influence — Limitation runs from the 
date of execution of the deed 67c 

Art. 95 — Suit for cancellation cf 

a sale deed on ground of fraud and undue 
influence — Limitation runs from the 
date of execution of the deed 670 

Art. 116 — Land transferred by 

registered deed in lieu of maintenance — 
Transferee required to make certain pay- 
ments — Acceptance implied in deed of 
transfer though in unilateral document 
— Such deed is complete contract within 
Art. 116 311 
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Limitation Act 

Art. 120 — No division between 

tenants — Suit by one against another 
for money received in excess of his share 
— Art. 120 applies and not Limitation 
Act, Art. 62 836 

Art. 132 — Money sued for becomes 

due at earliest date when mortgagee can 
enforce payment of it 5366 

^ -f' — Art. 132 — Co-mortgagor redeem- 
ing entire property — Suit to redeem pro- 
perty from his hands is governed by 
twelve years’ limitation to be reckoned 
since when redeeming mortgagor sets up 
adverse possession 290a 

Art. 132 — Mortgagor and mort- 
gagee — Mortgagor executing two succes- 
sive mortgage deeds — Intention to pay 
both debts together — Mortgagor suing 
for redemption on first deed only — Mort- 
gagee contending that redemption should 
not be allowed until other debt also 
paid — Court holding that two debts 
were not consolidated and decreeing 
redemption — Decision was binding on 
parties and time against second deed 
accrued when debt became payable and 
not when redemption money on first 
deed was paid 214 

"■““Arts. 142 and 144 — In case of parti 
land possession follows title 4896 

^ Art. 165 “-Applications as objec- 

tions by the parties to the suit are 
governed by Art. 101 and not by Art. 165 

766 

Art. 181 — After preliminary decree 

in partition suit, application for final 
decree is proper course and fresh suit for 
absolute partition does not lie — Art. 181 
does not apply to such application 456 

Art. 181 — Scope — The application 

for making absolute a preliminary decree 
for partition is governed by Art. 181 

1176 

Art. 181 — Applications as objec- 
tions by the parties to the suit are 
governed by Art. 181 and not by Art. 165 

766 

Art. 182 — Holder of rent decree — 

Judgment-debtor adjudicated insolvent 
before decree — Insolvency proceedings 
do not save limitation 71 

M 

Mahomedan Law 

Divorced wife is entitled to main- 
tenance during period of Iddat 527 (1) 

“■Dower can be fixed after marriage 

520a 

— Marazulmaut— Gift from husband 


Mahomedan Law 

to wife in lieu of dower is not a bequest 
and is not subject to doctrine of maraz- 
ulmaut 439 

Gift — Begistration is not necessary 

to complete gift 435a 

Limited estate — Shia Law allows 
existence of number of limited estates 

193c 

De facto guardian — Agreement to 

refer to arbitration by mother for her 
minor children is not binding — But 
award if not unfair or corrupt and re- 
cognized" for over 11 years should be 
recognized as family arrangement and 
should not be disturbed 134a 

Family Settlement — Minors' inters 

ests fully safeguarded— Adult members 
accepting arrangement — It is binding 
also on minors 1346 

Will — Power to adopt given to 

widow with proviso depriving her of 
benefits from will on her remarriage — 
Widow remarrying — Adoption after 
remarriage is invalid 126c 

Gift — Hibabilewaz is not effective 

unless accepted by the donee 97a 

Wakf of Government promissory 

notes is valid S7h 

Wakf — Appointment of disciple to 

mutwalliship and making over trust pro- 
perty can be described as “Tamlik" — 
Words. 65a 

Wakf— Term “wakf” not necessary 

— Inference can be drawn from general 
nature of grant 652i 

Divorce — Parties belonging to 

different sects — Law of defendant is to 
be applied 10^ 

"Divorce — Accusation of laan by hus- 
band— No material difference between 
Shia and Sunni sects — Retraction can 
nullify the effect on marriage tie 166 

"Divorce — Original Islamic law 
should be followed in spirit in the pre- 
sent circumstances 16c 

"—Marriage — Accusation of laan by 
husband — Dissolution applied for by 
wife— Husband availing himself of locus 
poenitentiae before dissolution — Mar- 
riage cannot be dissolved I6d 

—Marriage — Wife suing husband for 
dissolution of marriage on accusation of 
laan — Husband admitting but expressing 
regret — Retraction is valid I60 

—Divorce — True accusation of laan 
against wife is no ground for divorce 

16 / 
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Mesne Profits 

Person entitled to profits — Diffi- 
culty in tracing them — Fixed rate of 
interest should be allowed in Court’s 
discretion — Bate need not be the current 
rata \34h 

Misconduct by Arbitrator 

See Civil P. C., Sch. 2. P. 15 

Mussulman Wakf Act (42 of 1923) 
Scope and applicability indicated 

(FB) 2256 

Definition of wakf includes all wakf 

except those under S. 3 of Wakf Vali- 
dating Act of 1913 (FB) 225/ 

S. 4 — Trust partly private and 

partly public — Interested person can ap- 
ply under S. 4 — Charitable and Eeligious 
Trusts Act, S. 3, is not applicable 

(FBJ 225e 

Mussalman Wakf Validating Act 
(6 of 1913) 

S. 3 (a) — “Family” is not restricted 

to members living with and dependent 
on wakif — Son of half-brother, father's 
brother’s son and half-sister are mem- 
bers of wakif’s family 25 

o 

Oaths Act (10 of 1873) 

S. 9 — Party includes an authorized 

agent 56 

Oudh Civil Rules 

R. 190 (b) — Village forming part 

of estate as defined in Oudh Estates Act 
(1869) is ancestral so long as property is 



S. 7 — Jurisdiction conferred on 

Chief Court is not “ordinary” original 
civil jurisdiction 5156 

Oudh Criminal Rules 

Chap. 5, R. 14 — Original selection 

jurors made without any objection — ' 
Out of eight present in Court, Judge 
choosing five without conducting second 
ballot — Accused having no objection to 
that choice — Irregularity was covered 
by Criminal P. C., B. 537 — But see A, /• 
B. 1927 Cal. 242 154 

Oudh Estates Act (1 of 1869) 

Schedule — Confiscation by Lord 

Canning's proclamation — Restoration of 
full proprietary rights involved restora- 
tion of under-proprietary rights also 

806 

Ss. 1 and 3 — Talukdar's name re- 
corded in lists 1 and 2 — Talukdari sanad 
granted to him — Taluk is an “estate” 

976 

— S. 8 — Entries in deceased person's 


Oudh Estates Act 

names ^Names already in previous lists 
or entries nob affecting previous rights 
— Entries are harmless 44d 

S. 11 — Will executed by talukdar 

conferring upon his nephew some powers 
as testator — Subsequently it provided 
three consecutive life estates — Creation 
of fourth on termination of first three — 
Authority for appointment of nominee 
to last bolder of three life-estates, or 
choice of election to descendants of 
three life-holders — Failing that Govern- 
ment empowered to appoint successors 
— Will was held invalid as not confer- 
ring absolute interest and creating in- 
terost in persons unborn 4946 

S. 14 — Judgment-debtor, person 

mentioned in Cl. (2), S. 13 (A) He 'is 

subject to same conditions and rules of 
succession as testator 4676 

S. 19-“Legabee signing will as at- 
testing witness does not make will in- 
valid 494c 

S. 22 — Person having equitable 

rights in estate — Talukdar dying in- 
testate — Person can enforce his rights 
against talukdar but succession to taluk 
is governed by S. 22 97c 

S. 22 (10) — Plaintiff claiming de- 
claration to reversionary title has to 
prove that he is nearest male agnate ac- 
cording to rule of lineal primogeniture 

475 

S. 24 — Allowance received out of 

income of certain lands with the acqui- 
escence of successive holders for many 
years — Allowance is a charge on these 
lands 80a 

S. 32-A — Acquisitions made to 

"estate” after passing of Act — Holder of 
“estate" cannot cause such acquisitions 
to become part of “estate” unless by re- 
gistered declaration 97/ 

Oudh Laws Act (18 of 1876) 

S. 5 — Reasonable amount of dower 

should be determined from means of hus- 
band at the time of suit 32 

S. 8 — Pre-emption allowed in a city 

3016 

— “S. 9 — S. 9 is applicable even where 
two or more persons are equally entitled 
•to buy property and one or more of them 
has or have acquired it 3136 

* S. 9— Manager of joint Hindu 

family selling portion of family pro- 
perty— Other member of family can sue 
to pre-empt that portion as question 
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Oudh L%w% Act 

^hebher sale was for legal necessifcy 

cannob arise (FB) 265a 

S. 9 — To be cosharer person need 

nob be BO recorded (FB) 2656 

S. 13 — Price in bhe deed found bo 

be ficbibious — Courb should debermine 
fair value — Price paid, bhough fair indi- 
cabion of markeb value, is nob conclusive 
— Price debermined, however, musb nob 
exolled price in deed 244a 

S. 13 — Son manager of family — 

Fabher's personal righb of pre-empbion 
is nob losb by son's refusal 158 

Oudh Rent Act (22 of 1886) 

S, 3 (8)— In Buib for under-proprie- 
tary rights claim cannob be pub bo agri- 
culbural land 433a 

S. 3 (8) — Exclusive righb of fishing 

does nob convey under-propriebary righb 
to land below tank 4332) 

S, 5 — Division of occupancy hold- 
ing among different persons claiming as 
heirs of deceased tenant cannot amount 

to transfer 3342) 

S. 7-A — Tenant holding sir land as 

expi-oprietary tenant has to pay rent 
fixed by law 384 

S. 8 — Thekadar’s power to grant 

pattas expressly withheld — Thekanama 
should be strictly construed like power- 
of attorney — Pattas granted by bheka- 
dar are invalid 12a 

S. 37—Thekadar cannob give statu- 
tory right to his tenant 126 

'S. 48 — Hindu female dying leaving 

no heirs through husband — Her nearest 
relative through father sharing in cul- 
tivating her holding — After her death 
Court of Wards leasing out holding be- 
fore expiry of five years — Such lease was 
inoperative 11a 

Amended by Act ( 4 of 1921) 

S. A-52 — Omission to make S. A-62 

expressly applicable to bhekadars does 
nob establish intention of legislature to 
justify ejectment of thekadar without 
having recourse bo law 529 (2)d 

S. 54 — Ejecbmenb of grove-holder 

by notice is illegal — 'Proceedings under 
Chap. 7-A is the proper remedy (Obiter) 

60b 

Ss. 108 and 127 — Transfer of oc- 
cupancy rights — Only righb bo trees 
planted passes — Transferee does not ac- 
quire grove righb and is liable bo be 
ejected when trees cease to exist 523a 

^ Si. 108, 119 119.B and C and 

135 (Per Full Bench) —Suit for arrears 


21 

Oudh Rent Act 

of rent — Second appeal decided by Dis- 
trict Judge— District Judge is not sub- 
ordinate to Chief Court and no revision 
lies from his order (Wazir Hasan, J*. 
Contra) (FB) 389a 

S. 108— Suit by landlord to eject 

tenant of thekadar after the expiry of 
theka is triable by civil Courb 12c 

S. 108 (a)— Suit against lambardar 

for illegal realization of rent lies exclu- 
sively in revenue Court 383a 

S. 108 (2)— Person declared tenant 

by the decision of competent Courb must 
be sued for rent as tenant under S 108 
(2) as also in suit under S. 127 — He can- 
nob be ejected on decree for rent 376b 
S. 108 (5-A) — Decision of the re- 
venue Court that a plot is or is not a 
grove is final 60a 

S. 108 (10) — Cl. 10 does nob apply 

to ejectment by third person 286b 

Ss. 119, 108 Ci. (4) and 61 — Ap- 

peals from orders under S. 108, Cl. (4) 
lie to Commissioner or Board of Revenue 

96 

S. 126 — Cosharer entitled to col- 
lect rent by custom — Commutation frgm 
kind bo fixed money rent by lambardar 
is nob binding upon cosharers 459b 

S. 127 — Decree for ejecbmenb is ap- 
pealable in civil Courts along with ap- 
peal against decree for arreas of rent 

481a 

S. 127 — Position of mortgagee after 

ejectment of mortgagor — Occupancy 
tenant ejected — Mortgagee becomes 
trespasser or tenant if so recognized — 
He can bo treated as tenant under S. 127 

481c 

S. 127 — S. 127 applies only when 

person in possession cannot show him- 
self to be a bona fide tenant — Another 
person claiming to be owner — Person 
in possession as tenant — S. 127 does nob 
apply 378a 

S. 127 — Appeal — There is no appeal 

against'order of ejectment under S. 127 
following decree for arrears of rent 376a 

S. 127 — Landlord knowing tenant 

to be dead giving receipts in deceased 
tenant’s name and entering defendant’s 
name only as person making actual pay- 
ment — Landlord did not wish to treat 
defendant as tenant 333a 

S. 127— Scope — Where a landlord, 

erroneously believing defendant to be 
deceased tenant’s heir sues him for 
ejectment under S. 62, and issues notice 
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Oudh Rent Act 

to him of ejecbment, no weight can be 
attached to his erroneous admission that 
defendant was deceased tenant's heir in 
a suit for ejectment under S. 127 3336 

S. 127 (2) — Order of ejectment 

passed without rent decree is not sepa- 
rately appealable 79 

— S. 135 — Rent suit in Oudh relating 
to properties which are situate within 
jurisdiction of different Courts can be in- 
stituted in any of such Courts 341c 

S. 138— Suit for arrears of rent — 

Tenant pleading bona fide payment to 
third person — Bona fidos are established 
if payment is made to person to whom 
payments were previously and continu- 
ously made 378b 

S. 154— Combined effect of S. 154, 

Oudh Rent Act and S. 146, Civil P. C„ 
is to render auction-purchaser of under- 
proprietary tenure liable to satisfy de- 
cree for arrears of rent obtained against 
original under-proprietor, although such 
purchaser is not judgment-debtor on re- 
cord of that decree 3535 

S. 156 — Lease of land used for 

growing grass is for agricultural purposes 
and need not be in writing, nor does it 
require registration 529 (2)c 

Oudh Talukdir 

^“Non talukdari estate of talukdar, 
entered in list 2, dying intestate will 
ordinarily descend to single heir by 
family custom — But if such custom is 
disproved by other side the other side 
need not affirmatively prove that succes- 
sion in past was governed by personal 
law or that a different custom exists 97d 

House not part of taluk property 

can rightly be called appurtenance to it 
if it is considered as taluk house and is 
used for taluk office ” 97g 

P 

Pardanaahm Lady 

Independent advice is not absolu- 
tely necessary — Disposition must really 
be a mental act 193a 

Partition 

Suit — Partition of common, not 

joint, property — Partial partition is al- 
lowed 162c 

Penal Code (45 of 1860) 

S. 300 — Evidence of admission to 

villagers, though sufficient to justify 
conviction, must be scrutinized as other 
evidence to prove murder 272a 

Si. 300 and 302 — Evidence to 

prove murder 272d 


Penal Code 

S. 300 — Person knowing of his 

wife’s murder but making no report to 
police nor trying to find out murderer — 
His conduct may lead to conclusion that 
he was murderer 190a 

S 302 — Death under circumstances 

compatible with little else than irritant 
poisoning — Medical evidence also testi- 
fying to same effect — Conclusion that 
death was due to poisoning by accused 
held to be good conclusion 516 

S. 401-Por conviction under 8. 401, 

it is not necessary that person convicted 
must have taken part in any particular 
theft or robbery 321(2)^ 

S. 401 — Conviction under S. 401 

cannot be considered bad in law merely 
because evidence on lecord would also 
have justified conviction under S. 1179 or 
392 321(2)5 

^ S. 411 — Circumstances convincing 

of stolon nature of property are neces- 
sary for S. 411— Word ‘believe" therein 
is stronger than “suspect" 213 

S. 447 — Complainant must be in 

actual physical possession 369 

Pleadings 

Custom set up by party must be 

taken as a whole and not piece-meal 

2045 


Possession 

Court of Wards representing za- 

mindar holds possession of parti land of 
village presumed to be in possession of 
zamindar — Mere possession without title 
does not confer any right to possession 

4475 


Practice 

Burden of proof — Pleadings — Suc- 
cess of plaintiff’s case depends on 
strength of his case and not weakness of 
opposite party 494/ 

Where trial Judge intelligently exa- 
mines evidence, value of his opinion is 
great 469c 

Pleadings — Suit on mortgage — Sub- 
sequent agreement to pay enhanced in- 
terest by some of the holders of equity 
of redemption — Enhanced rate not 
claimed in plaint but in cral pleadings 
when time-barred — Relief being personal 
against some of the holders of properties 
cannot be claimed 303 

■ Appeal — Same register for appeals 
under S. 47, Civil P. G., does not change 
their nature for calculating fees 2876 

Where defendant in a partition suit 

has only pleaded that plaintiff did not 
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Praclice 

bring into hotchpot Oi certoiin property 
but did not file a list of such properties, 
the objection should not be entertained 

257d 


Nevv plea —Plaintiff’s pleader mak- 
ing statement at hearing^Case proceed- 
ing on that basis — Plaintiffs cannot in 
appeal raise plea inconsistent with it 


204a 

-^uty o£ Court — Hindu Law— Parti- 


tion — Suit for — Offer to include omitted 
property if proved ]oint — Suit should not 
be^dismissed 162a 

Pleadings — Oral gift — A party rely- 
ing upon an oral gift is bound to prove 
with the utmost precision the words on 
which ho relies with other circumstances 
of time and place 134e 

^ Plea nob taken in trial Court can 

be raised in appeal to show fundamental 
flaw in opponent's case if latter does not 
suffer thereby 97 e 

New case — Incident not indicated in 

plaint but raised before recording evi- 
dence — Both parties giving evidence — 
Case should not be considered to be a 
new case 44a 

—Second appeal — Evidence— It is nob 
to a Court in second appeal bo appraise 
the value of evidence on the value of 
which both the lower Courts had agreed 

416 

^ ^Pleadings found untrue — Decision 

in favour of opposite party given — Party 
13 not bound by his pleadings which 
were found untrue 41c 

Pre-emption 

Suit for— Fictitiousness of consider- 
ation — Slight proof shifts burden on 
vendee to prove actual payment of pric9 
entered 486a 


Suit for— One item of consideration 

inhered in sale deed fictitious— Irresisti- 
ble conclusion is that entire ocinsider- 

abion is fictitious and not bona fide486& 
Suit for — Criterion for determina- 
tion of market value of property in dis- 
pute is amount actually paid under sale 
deed 486c 

Title acquired by purchaser after 

cause of action for pre-emption arose 
may be urged in defence in such suit 

313a 

Custom of antiquity and certainty 

constitute title for legal recognition — 
Custom is applicable to property outside 
as well as within bowu 278a 

Price in the deed found to be fioti- 


Pre-emption 

tious — Court should determine fair 
value — Price paid, though fair indication 
of market value, is not conclusive — Price 
determined, however, must not exceed 
price in deed 244a 

Transfer- Nature of sale — Vendor 

out of possession but having title — Price 
definitely stated — Transaction is out and 
out sale in proesenti and nob sale of 
doubtful right 22 

Promissory Note 

—Suit for money borrowed — Debt 
evidenced by promissory note — Debt 
can be proved independently of the pro- 
note 399 

Provincial Insolvency Act (5 of 
1920) 

S. 10 (2) — Order of discharge not 

obtained nor adjudication annulled — 
Insolvent cannot apply for second ad- 
judication 149 

S. 28 (6)— Holder of rent-decree — 

Judgment-debtor adjudicated insolvent 
before decree — Insolvency proceedings 
do not save limitation 71 

Ss. 42 and 25 — Fraudulent acts of 

insolvent and mala fide transfers made 
by him are to be enquired into by Court 
after adjudication and not at initial 
stage 371 

^ S. 43 — Order of discharge nob ob- 

tained, not* adjudi3abion annulled — In- 
solvent cannot apply for second adjudi- 
cation 149 

Provincial Small Cause Courts Act 
(9 of 1887) 

-- — Art. 35 (2) — Plaintiff depositing 
money with defendant as bailee — De- 
fendant refusing to return — No allega- 
tion in the plaint charging defendant 
with dishonest conversion etc. — Suit 
only for damages — Art. 35 (2) does not 
apply 90 

Public Gambling Act (3 of 1867) 

S. 3 — Accused must be owner, oc- 
cupier or person using the place kept 
for gaming bo be convicted under S. 3 

1516 

R 

Registration Act (16 of 1908) 

S. 2, Cl. (6)— Trees sold bo be cub 

and removed — Sale dead doss not create 
interest in immovable property aul is 
admissible in evidence even if unregis- 
tered ^3® 

S. 17 — Family settlement needs no 

registration 3736 
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Registration Act 

S. 17 — Family sebblement need nob 

be embodied in a formal regisbered docu- 
ment 3056 

S. 17 (2) (vi) — Where agreemenb 

is incorporabed in deciee it need nob be 
regisbered 5396 

• S- 49 — Trees sold to be cut and re- 

moved — Sale deed does not create in- 
terest in immovable property and is ad- 
missible in evidence even if unregis- 
tered b3a 

S. 60 -“Formalities of registration — 

Things verified by competent official as 
done in his presence are presumed to ha 
duly done 1936 

Religious endowment 
Judgment-debtor dedicating pro- 
perty after it was attached by decree- 
holder — Conduct inconsistent with in- 
tention to dedicate — Dedication was nob 
genuine 2 16 

Revision 

See Civil P. C., S. 115. 

S 

Specific Relief Act (1 of 1877) 

S. 41 — Mortgage void ab initio — 

Heirs of mortgagor must return benefit 
obtained 320 

S. 42 — Grant or refusal of declar- 
ation is discretionary with the Court 

2926 

S. 42 — One co-tenant managing 

estate and paying profits to other co- 
tenants — He asserting with success be- 
fore revenue authorities that they were 
not entitled to proprietary rights — The 
other co-tenants suing for declaration 
as bo their title without joint possession 
— Their prayer for declaration of title 
was correct 35(2)6 

Succession Act (10 of 1865) 

S. 54 — Legatee signing will as at- 
testing witness does nob make will in- 
valid 494c 

(39 of 1925) 

S. 61 — Will challenged— Propound- 
er must prove that testator had dispos- 
ing mind 1786 

Ss. 112 and 114 --Will executed 

by talukdar conferring upon his nep- 
hew some powers as testator — Subse- 
quently it provided three consecutive 
life-estates — Creation of fourth on ter- 
mination of the first three — Authority 
for appointment of the nominee to the 
last holder of three life'estates or choice 
of election to descendants of three' life- 
holders— Failing that Government em- 


Succession Act 

powered to appoint successor — Will was 
held invalid as not conferring absolute 
interest and creating interest in per- 
sons unborn 4946 

T 

Tenures 

Nankar’ — Where mere fact that 

nankar has been granted to persons who 
were old proprietors is established, pre- 
sumption will be unless shown to the 
contrary that the grant was in lieu of 
old proprietary right of a heritable and 
transferable character 348 

Transfer of Property Act (4 of 1882) 
Mortgagee allowing right to reco- 
ver money on basis of previous liabili- 
ties to be lost by time, cannot claim 
priciiby 4496 

^ S. 6 (i) —Transfer of spes succes- 

sion is — Transferee suing after widow’s 
death - Compromise entered into bet- 
ween transferror and transferee — Com- 
promise and decree are valid 636 

S 10 - Conflicting claims recognized 

and settled — Settlement is not trans- 
fer within S. iO 1936 

S. 10 — Section not applicable — 

General principles underlying it cannot 
be applied unless they are general 
principles of law 193/ 

Ss. 39 and 40- Decree-holder pur- 
chaser at Court sale, cannot avoid speci- 
fic charge created by judgment-debtor 
on property purchased, on the ground 
of his being bona fide purchaser with- 
out notice 3166 

S. 41 — Enquiry into title of osten- 
sible owner is necessary 1936 

S. 41 — S. 41 will not protect trans- 
feree who has not made necessary en- 
quiries about title of real owner 160a 

S. 43 -Person selling land as full 

owner — Vendor full owner at least, 
as to portion and having reversionary 
interest as to rest — S. 43 does not 
apply l85a 

S. 43— Sale of Hindu reversioner’s 

interest is not validated — Hindu Law 

l85o 

S. 53 — Gift to wife — Husband in- 
debted but having sufficient property — 
Gift cannot be avoided 5206 

— S, 60 — Equity of redemption is 
capable of adverse possession 2l5c 
S. 60 — Mortgagor and mort- 
gagee — Mortgagor executing two 
successive mortgage deeds — Inten- 
tion to pay both debts together — 



25 


Subject Index. 1929 Oudh 


Transfer of Property Act 

Mortgagor suing for redemption on first 
deed only^Mortgagee contending that 
redemption should not be allowed un- 
til other debt also paid — Court holding 
that two debts were not consolidated 
and decreeing redemption — Decision 
was binding on parties and time against 
eecond deed accrued when debt became 
payable and not when redemption mo- 
ney on first deed was paid 214 

S. 60— Clog. on redemption— Long 

term of 99 years by itself is no clog 54 
S. 60 — Clog on redemption — Sti- 
pulation not to redeem for 35 years — 
lUo other advantageous provisions to 
mortgagee — There is no clog on redemp- 
tion 30a 

S, 60 — Clog on redemption — No 

undue influence — No unfair dealing — 
Mere stipulation of high rate of inte- 
rest is no clog 306 

S. 60 — Clog on redemption — Usuf- 
ructuary mortgage— Usufruct not suffi- 
cient for interest on whole amount — 
Provision for interest on the remaining 
amount at stipulated rate— There is no 
clog on redemption 30(3 

S. 74 — Subrogation — Where mort- 
gagee takes renewal of previous liabi- 
lities in full satisfaction no question of 
subrogation arises 449a 

^ S. 76— Mortgagee causing loss — 

Mortgp.gor can recover damages by sepa- 
rate suit and need not cut same when 
redemption accounts take place 124 

S. 95 — Co-mortgagor redeeming 

entire property cannot claim interest on 
excess money he had to pay unless he 
gave notice that he would charge in- 
terest 2906 

^ S. 98 — Mortgagee entitled to sell 

or foreclose mortgaged property — Mort- 
gage is anomalous 282a 

— S. 100 — Stipulation that judgment- 
debtor shall not dispose of share in 
factory until satisfaction of decretal 
amount amounts to charge 539a 

■■ — S. Ill — Contract of tenancy— Non- 
complianoe of and term does not ipso 
facto operate as cancellation of con- 
tract unless right of re-entry or power 
to cancel lease is reserved 529(2)a 

S. 117 — Lease of land used for 

growing grass is for agricultural 
purposes and need not be in writing 
Dor does it require registration 

52S(2)g 


Trusts Act (2 of 1882) 

S. 88 — Person entitled Co pi^ofits — 

Difficulty in tracing them — Fixed rats 
of interest should be allowed in Court's 
discretion — Bate need not be the cur- 
rent rate 134^ 

S. 90— Partition — Suit for — Person 

acquiring certain right by virtue of be- 
ing in possession of entire property 
cannot resist coheirs’ claim for parti- 
tion 521 

U 

U. P. Land Revenue Act (3 of 1901) 

~ S. 4 (15) — Decree granting birt 
rights under Circular 2 of 1861 grants 
under-proprietary rights 358a 

S. 106— No difference is made bet- 
ween perfect and imperfect partition 

72a 

■ ■ S. Ill — No suit lies where plaintiff 
has no right to object to separation of 
share in favour of joint family 4276 

S. Ill —Objector’s title admitted 

— Plea of previous partition dees not 
raise question of proprietary title 330 

S. Ill — Partition — Date fixed in 

proclamation for filing objections — 
Proclamation duly served upon parties 
— If case is taken up on the fixed date 
but no objection is filed, no party can 
raise any objection in future— If, how- 
ever, the parties are not served or tbe 
case is not taken up and proceeded with 
but adjourned to a next date, objec- 
tions can bo entertained on such a date 
— What is proper time must be deter- 
mined according to facts of each case 

676 

Ss. 233 and 111 — Person entitled 

to three annas share — He suing for 
partition — Bevenue authorities recog- 
nizing his right to one anna — He ask- 
ing partition of one anna and stating 
that he would get his title to remainder 
settled in Court — Other party in pos- 
session on his behalf- He could sue for 
declaration of his title to remainder — 
There was no objection under S. Ill 
regarding two annas share so as to bar 
civil Court’s jurisdiction under S. 233 

35(2)c 

S. 233 (k) — Partition perfect or 

imperfect is equally binding and can- 
not be challenged in civil Court 726 
U. P. Local Rates Act (1 of 1914) 

S. 8 (a) — Under proprietor is liable 

to pay for maintainance of rural police 
under Cl. (a) 448 
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V 

Vendor and Purchaser 

Contract of sale— Payment of part 

of purchase money as security for due 
performance— Vendee, committing de- 
fault, is not entitled to recover the 
money 254 

w 

Wajibularz 

Custom permitting adoption of 

sister’s son in absence of sons of col- 
laterals — Eight of adoption comes into 
being only when no such sons exist 

4696 

Entry giving rights to plaintiffs in 

abadi has binding force even though 
they lose proprietary right 424 

Construction— Where a clause in 

the wajibularz provides that “no 
tenant grove- holder can plant new trees 
after the trees in the grove have been 
cut or fallen down,** it means that the 
tenant cannot in fact plant any new 
trees at all without the permission of 
talukdar 380 

Construction — Brothers and nep- 
hews to succeed means they succeed as 
collaterals but not together 241a 

Widow given power to adopt — She 

cannot ho held to have no power to 
transfer 204i 

Will 

Construction — Actual intention 

should be sought from words of docu- 


Will 

ment keeping in mind ^ circumstancea 
and not by searching case law whether 
English or Indian 494a 

Construction — Lady devising pro- 
perty by will — Second son to have 
powers to make reelization and col- 
lections from estate and to get 12 x>er 
cent of gross rental as haq talukdari — 
Other sons in their status of subordina- 
tion to be entitled to share of profits — 
In previous proceedings Judges while 
interpreting her mother's will remark- 
ing that under this lady’s will other 
sons were entitled to guzari only — 
Other sons are entitled to as good a 
title as second son — In previous case 
Judges made only passing remarks 
which cannot throw light on this will 

35(2)a 

Words 

“Life-estate** as such does not im- 
ply power to transfer for necessity 

20U 

Ba-ikhtiar-malika — The expression 

“ba-ikhtiar-malika” was hold to include 
the right of making transfer 2046 

Appointment of disciple to mut- 

walliship and making over trust pro- 
perty can be described as “tamlik** 65a 
Words and Phrases 

Malik means owner —Addition ol 

other words can qualify the meaning 

I93d 
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Stuart, C. J. and Eaza, J. 

Mohammad Yusuf Husain — Plaintiffs 
— Appellants. 

V. 

Wilayat Husain and others — Defen- 
dants — Bespondents. 

First Appeal No 101 of 1927, Decided 
on 21st August 1928, from order of Sub- 
Judge, Eao Bareli, D-/ 14th March 1927. 

(a) Civil P.C., 0.2, R.2 — Family property 
enjoyed by all as tenants-in-common — Mem- 
ber S separating as regards some portion of 
property and getting possession over moiety 
of it — Member P suing for his share only of 
that property — Second suit by P claiming 
share in other property is not barred under 
R. 2. 

The mombers of a ceriiaiii family wore enjoy- 
ing the whole family property as fceuuuts-iii- 
common. Orio member S separated from tho 
others in respect of certain portion of the pro- 
perty only and obtained possession over a 
moiety of that portion. Another ineinborP 
brought a .suit to claim his sliare of this 
portion of tho property and asserted that S was 
not entitled to the property over which he got 
possession. P afterwards brought another suit 
claiming his share in the remaining property 
of tho family. 

Held', that this second suit was not barred by 
his first suit because in the first suit the cause 
of action was only with regard to that parti- 
cular portion of property, as the remaining 
property still continued to bo enjoyed by all 
members as tenants-in-eommon. O. 2, "R. 2, 
therefore would not bo applicable here. 

[P 5 C 1] 

^ (b) Civil P. C. Scb. 2, Para. 15 — Arbitra- 
tor not applying rules of succession of law to 
which parties belong but making award ac- 
cording to what he thought proper in the cir- 
cumstances— He giving three annas share to 
one who was ordinarily entitled to eight- 
annas share — Award is binding on him. 

Certain family governed by the Imamia Law 

1929 0/1 & 2 


referred tho family disputes to a solo arbitrator 
S whoso honesty was not questioned. The 
award given by him did not apply the rule of 
succession contained in the linarnia Law. Ono 
of the members who under tho provisions of 
the Imamia Law was entitled to an eight 
annas in tho property was given only a three- 
anna share under the award. The arbitrator 
did not state in tho award that he was award- 
ing tho shares according to the rules of intes- 
tate succession in the Imamia Law. He was 
only following his own views as to what was 
right and proper in the circumstances of tho 
family. Tho award was attacked on the ground 
of a technical misconduct by the arbitrator in 
so far as he applied a perverse view of tho law 
while giving tlie award. 

Held :--If S had stated in tho award that ho 
was awarding tho share according to tho rules 
of intestate succession in tho Imamia Law and 
then proceeded to arrive at the award which he 
actually made, there might have been an error 
iji law and tho award could have been set 
aside. Hut here there was no error in law as 
S has made tlio award according to his own 
views as to what was right and proper in the 
circumstances. There was no technical mis- 
conduct on tho part of S and tho award was 
therefore binding on the member to whom only 
three anna-.Hharo was given, though he was en- 
titled to eight-anna share : 18 Vai. 411 (P.C.) ; 
23 AIL 383 (P.C.) ; and 21 Cal, 590 ; Pel. on. 
A. I. R. 1923 P. C. 6G, Dist. [P 9 C 2] 

Niamat C7iia/iand Kalbi-i- Abbas — for 
Appellants. 

Gulam Husain Naqvi, Mirza Abid 
Husain, Mehai-uz-zaman, A. F. Sen and 
S. C. Dass — for Eespoiidonts. 

Judgment. — This is an appeal by the 
plaintiffs against the dismissal of their 
suit by the learned Subordinate Judge of 
Kae Bareli. The judgment and decree 
are dated 2nd April 1927. It is necessary 
to state the facts fully. A certain Saiyed 
Nurul Husain, a Shia goyorned by the 
Imamia law, resided in Jais in the Rae 
Bareli District. He owned landed pro 
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pertv which coiisiabetl in the main of the 
vilhiKO of Kura in the Fatohpur District 
of the Agra province lie owned this 
village in entirety He further owned 
shares in Miranpur Saidana, Bihadurpur 
and Mahrnudpnr in tli(3 liie Bareli Dis- 
trict He died on 7th April 1857 He 
left surviving him the following persons, 
who were entitletl under the Imamia law, 
to succeed to his inheritance 
An elder wife Nidhi Bihi 
Tajuddin, his elder son by Nidha 
Bibi 

Ahsan Husain, his second son by Nidha 
Bibi 

A younger wife Madina Bibi 
An elder son Mohaminid Husain by 
Madina Bibi. 

A younger son Binde Husain by Madina 
Bibi 

It appears that after his death his son 
Tajuddin was admitted by the revenue 
authorities to engage for the revenue on 
behalf of all this property It is difficult 
to follow accurately after this lapse of 
time the subsequent deitlis of the members 
of this family , but it appeirs that Mo- 
hammed Husain, Madini Bibi’s elder son, 
died very shortly after his father and it 
appears that Nidha Bibi died before 1876 
Tajuddin is siid to have died on 23rd 
April 1876 Ho had married three wives 
By his second wife, Nabi Bandi, he had a 
soaEjaz Husain who died a few months 
after his father on 1st October 1876 He 
had also by his wife Kaniz Fatima, a 
daughter called Ahmad Bandi It ap- 
pears that on the death of Tajuddin, bis 
brother Ahsan was allowed by the revenue 
authorities to engage for the payment of 
the land revenue in respect of the landed 
property in question He died in 1894 
We have now to see who were the sur- 
viving members of the family at the tune 
of Ahsan Husain’s death 

Ahsan Husain left surviving him a 
widow called Hausan Bibi and two sons 
Moinurldm Husain and Iftikhar Husain 
There were further in the family 
Ahmad Bandi, Tajuddin’s daughter (who, 
it is to be noted, married her cousin 
Moinuddin Husain), Madina Bibi and 
Bande Hasan 

Madina Bibi died in 1899-1900 
Hausan Bibi died on 13th -Tune 1907. 
Moinuddin Husain died on 3rd Decem- 
ber 1910 

Ahmad Bandi is dead 

Moinuddin Husain and Ahmad Bandi 
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Jiad a daughter Khatun Bandi. She 
mimed Sayed Zaki Jan and had two sons 
Makbul Husain (now dead) and Matlub 
Husain and a daughter Jafar Bandi. 

Bande Hasan died on 2nd August 1910. 
He left two sins Yusuf Husain and Yakub 
Husiin who are the present plaintifts 
After their father’s death Iftikhar Husain 
becime their guirdian 

Iftikhar Husain died on 25th November 
1919, loaving a son Wilayat Husain 

Khatun Hindi is now dead Her heirs 
are Saiyed Zaki Jan, Matlub Husain and 
Jafai' B intli 

We now come to certain litigation and 
family arrangements which have an im- 
pirtant beiring upon the decision of the 
apjioil 

Tajuddin bad died in 1876 As we 
have alreatly Slid Ahsan Ilusain was al- 
lowed by the revenue authorities to en- 
gage for the payment of land revenue in 
respect of the jiropcrty and bis name was 
entered in the revenue pijiers Nabi 
Hindi applied to hive her niiiio recorded 
in respect of a moiety share in the Rie 
Bireli property only The revenue autho- 
rities, acceded to this application and 
cjntinued to record the nimo of Ahsan 
Ilusain in respect of a moiety. These 
entries ignored the rights of Binde 
Hasan Bande Hasan then instituted suit 
No 57 of 1880 in the Court of the Sub- 
ordinate Judge, Rie Bireli, against Ahsin 
Husain, Nabi Bindi and Ahmad Bindi 
He claimed a moiety of the property in 
question asserting that he had inherited 
the rights of his brother Mohammad 
Husain The plaint in this suit is Ex 
A-2 This plaint was replaced by an 
amended plaint Ex 45 It is to be noted 
that in this amended plaint Binde Hasan 
claimel to have obtained the share of his 
mother Madina Bibi, and thus to have 
obtained a moiety in the Rao Bareli pro- 
perty left by hia father Nuriil Hasan. 
Ahsan Husain did not contest his title to 
succeed to a moiety, but asseited that only 
a portion of the property in dispute was 
the property of Nurul Hasan and that the 
rcmimdor had been acquired by Ahsan 
Husain himself Ahsan Husain’s written 
statement is Ex A-3. She contested 
Bande Hasan’s title on the allegation : 

*' Thibt Hb was born of a borutii woman 
whose nikah and dowar are not known. Thero- 
foro according to custom prevalent in the 
families of respectable m'in in Jais and also 
according to Mahomednn law sneh son is not 
entitled to any inheritance in the presence of 



1929 Md Usuf Husain v. Wilayat Husain Oudh 3 


sons of mArried wives whosa dower debt msiy 
also ba proved unless the dower debt is paid 
up. 

This plei is very vigue and involves a 
number of dispabable points. The word 
beruni ” means no more than the op- 
posite of kh indLini ” or ahel i hira- 
dari. *’ The designation of Madina Bibi 
as a ' he rum " woman meant no more 
than that she was of a lower tribe and of 
lower status The plea did nob explicitly 
Assort that she was not legally married 
to Nurul Hasan, although Nabi Bandi 
subsequently 'suggested this The point 
IS, however, cff little importance in view 
of the decisioji in the suit The suit was 
decided on 18th September 1880 by a 
judgment Ex 7 It was found that the 
whole of the property in suit, that is to 
say, the whole of the Rie Bireli property 
was the ancostial property of Nurul 
Hasan It was found that Nurul Hasan 
was legally married to Madina Bibi, and 
it was found that Bande Hasan was in no 
way debarred from inheritance under the 
Imamia law Bande Hasan’s suit was 
accordingly decreed and he was awarded 
possession over a moiety in the Rae 
Bareli property. 

There was next a litigation in 1886- 
Ahmad Bandi claiiiiod, as daughter of the 
•deceased Kaniz Eatirni, her mother’s 
-dower against her father’s widow Nabi 
Bandi and her fatlier’s brother Ahsan 
Husan, and cliimed to charge the liability 
'of her dower on the ancestral property in 
Kura and on other property. Her plaint 
is Ex 37 This was suit No 28G of 
1886 It was instituted in the Court of 
the Subordinate Judge of Rie Bareli 
Ahsin Husain’s written statement is 
Ex E-iO Ho stated further in Ex 16 
that Tajuddin hiid tr.iusforred to him 
• (Ahsan Husain) his interests in Kura by 
an oral gift prior to his detth We havo 
not the decision in the case but the 
parties appeir to bo agreed that Alimwl 
Bandi obtained a decree in respect of the 
dower but did not olitain achxrgeupoii 
any portion of the property \Vo have 
oiext to rotor to an important statomont 
made by Ahsan Husain in a previous case 
between Aliinid Bandi and Nabi Bindi 
111 regard to which we have no parti- 
culars This IS Ex. 49 Hero Ahsan 
Husain deposed : 

rheuo ware four brothers by two iiiothors, 
^ 0 ., two brothers by each mother, I and 
Tajuddin by onj mother and Mohammad 
Jlusain djceasjJ an 1 Bande Hasan who is 


alive, by the other. All were joint and tho 
oldest of all the brothers was Tajuddin 
Husain " 

There is next an extract from the 
dastur-i-dehi in respect of the village ot 
Bahadurpur in the Rio Bareli District. 
This 13 Ex 27 It IS dated L893-94 

“The nature of this Mahal is iii favour of a 
zainindari held in common, Mom Husain. 
Iftikhar Husain, Mt Ahmad Bandi aud Bande 
Hasan ar.i joint among themselves in mess and 
business and Aleeii Ullah Zahur Ullah and 
Wall Ullah ” (these ara momhers of another 
family who had shares in the mahal) are joint 
among themselves in mess and business. Tho 
remaining cosharers are separate. " 

The translation in tho printed book is 
incorrect This is the correct translation. 

So far although there had been an im- 
portant decision in respect of the Rae 
Bareli property there had been nothing 
showing title in respect of the Kura 
village in the Fatohpur District which 
had boon recorded in tho revenue papers 
first in the name of Nural Hasan, next 
in the name of Tajuldm and next in the 
name of Ahsan Husan When Ahsan 
Husain died in 1894 there was a dispute 
in tho family and this dispute was deci- 
ded by an award which is one of the most 
important pieces of evidence in the pre- 
sent suit This award is Ex. A-6. It 
was made on 24th November 1894 The 
arbitrator who mule tho award was 
Saiyed Mohammad Taki, a well-known 
vakil of Jais He died two years after 
he made the award We shall state later 
our construction of this award It is 
sufficient to note here that as a result of 
this award the following entries were 
made for the first time in the revenue 
papers of Kura ■ 

“ Iftikhar Hiisain 5 anna<i 6 pms. 

Moiiiuddm Husain 3 annas 0 pius. 

Ahmad Bandi, Moiuuidin Husain's wifa and 
Tajuddin' s daughter 2 auiias. 

Ahsan Husain's widow Husain Bibi 2 annas." 
Hindi Hasan J annas" 

No alteration was made in respect of 
the entries of the Rie Bareli property. 
There is no direct evidence as to the al- 
terations in tho kho\Vat of Kura made as 
a result of the award, but tho parties are 
agreed that tlieso alterations were made. 
When Moinuddiri Husain died Iftikhar 
Ilusiin took his place entirely Iftikhar 
Ilusxin hail been made laiiibarilar under 
tho award As we have noted he was 
guirdianoF Birnlc Hasin’s sons, the pre- 
sent plaintifis When Iftikhar Husaiii 
died on 25th November 1919 the ques- 
tions in dispute were first brought before 
the revenue authorities of the Fatehpui 
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District The parties claiming the right 
to engage for the land revenue were : 

Wilayat Husain, the son of Iftikhar Husain 
Respondent No. 1. 

Yusuf Husain and Yakub Husain, the pre- 
sent plaintiffs, sons of Bando Hasan. 

Khatun Bibi who was then alive 

The Assistant Collector by an order of 
10th April 1920 (Ex. A. 22) entered 
Wilayat Husain’s name in respect of. 13 
annas in place of his father Iftikhar 
Husain and referred the other parties for 
redress to the civil Court Yusuf Husain 
and Yakub Husain, however, took no 
action for a considerable period, and in 
the meanwhile Wilayat Husain transfci- 
red on 20th July 1922 a four annas share 
in Kura to his wife and Kazmi Begam 
respondent 2 in lieu of her dower. Ho 
executed mortgages in respect of a 5 
annas 3 pics share in Kura on 4th 
February 1923 on Gth October 1923 and 
on 17th February 1923 in favour of Kura 
Chandra Bhukhan respondent 3 and by a 
sale on 22nd January 1926 transferred 
the equity of redemption in those mort- 
gages to the mortgagee On the same date 
the 22nd January 1926, he transferred a 
3 annas 9 pies share in Kura by sale 
to the same person It will thus be seen 
that by 22nd January 1926, Wilayat 
Husain had divested himself of all title 
to the Kura property. On 10th April 
1926, Yusuf Husain and Yakub Husain 
instituted the suit out of which this 
appeal has arisen. Their learned counsel 
has been unable to give a complete ex- 
planation as to why they waited six 
years before they brought their claim 
in the civil Court Their delay ha.s ad- 
ded to the difficulties of decision of a suit 
which was already sufficiently difficult 
owing to the lapse of time which followed 
inevitably after the death of Nurul Hasan 
over seventy years ago Their claim is 
to this effect. They assert that the pro- 
perty had devolved after Nurul Hasan’s 
death absolutely according to the rule 
of succession of the Imamia law, but that 
for reasons of convenience and considera- 
tions of a family nature from the death 
of Nurul Hasan to the death of Iftikhar 
Husain in 1919 the various members of 
/the family had enjoyed the pro- 
perty as tenants-in-common leaving at 
their own desire the management of the 
property to the person who at the time 
was the head of the family, permitting 
him to realize all profits, and that the 
other members enjoyed the income as he 
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distributed it to them. According to this 
allegation Tajuddin was the first manager, 
Ahsan Husain was the next manager, 
Moinuddin Husain was the third mana- 
ger and Iftikhar Husain was the fourth 
manager From the date of the death of 
Iftikhar Husain the disputes according to 
these allegations commenced and the 
plaintiffs demanded their rights under 
the law Their claim was divided into 
three parts They have succeeded their 
father in having their names entered in 
respect of the three annas share in ther 
village of Kura, but they claimed therein 
five annas more giving them a full eight 
annas share They claimed nothing in 
respect of the village property in the Rae 
Bareli District as their father had ob- 
tained an entry of a moiety in that pro- 
perty in the proceeding of 1880, but they 
claimed their share in a moiety in certain 
towns, lands and buildings in Jais and 
they further claimed a moiety in certain 
property wliich had been obtained by 
Nurul Hasan as mortgagee by mortgages, 
redemption of which has. now become 
extinct 

The learned ti i.il Judge has dismissed 
thoir suit in entirety He found in tbo 
first place that the suit was barred be- 
cause he considered that Bando Hasan 
should have included all the reliefs now 
sought when he filed his suit of 1880- 
Applying the provisions of 0 2, R 2, 
Civil P C he dismissed the suit. H& 
further dismissod the suit as being time- 
barred. lie dismissed the suit for a third 
reason because he considered that under 
the terms of the award (Ex A-6) the suit 
could not ho We have first to consider 
whether the suit has been rightly dis- 
missed under the provisions of O. 2, R 2, 
because Bande Hasan did not in the suit 
of 1880 include these reliefs. He was 
certainly under an obligation under tha 
provisions of the law to include the whole 
of the claim which he was entitled to- 
make in respect of the cause of action, and 
an omission to sue would debar a suit in 
respect of the portion so omitted. We 
do not, however, agree with the learned 
trial Judge in his view that the present 
claim was in respect of the cause of action 
in that suit The case put forward by 
Bande Hasan in 1880 was that the mem- 
bers of the family were enjjoying the 
whole of the family property as tenants- 
in-comrnon. That is the case which -ia 
put forward now. He continued that 
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Nabi Bandi had separated from the other 
tenants-in-common in respect of the 'vil- 
.lage property in Eae Bareli and nothing 
lelse, and had obtained possession over 
Ivilliige property to which she was nob 
jentitled This action disclosed no cause 
except as to the village property in Rae 
Bareli to which it related The assertion 
was impliedly that the remaining pro- 
perty continued to be enjoyed by the 
members of the family as tenants-in-com- 
qion and thus the provisions of O 2, R 2 
in no way affect the validity of the pre- 
sent suit. 

Wo are also not in agreement with the 
learned trial Judge in his views as to the 
effect of the law of limitation. In our 
opinion the article governing this suit is 
Art 144, Sch 1. Act 9 of 1908 This 
was a suit for 

posyes^ion of immovable property or any in- 
terest therein not hereby otherwise specially 
provided for ” 

and the time from which the period began 
to run was when the possession of the de- 
fendant became adverse to the plaintiff 

As we shall show later we have arrived 
at the finding that the members of the 
family were tenants-in-coramon of the 
property in suit. The learned trial Judge 
did not arrive at the finding. We shall 
show our reasons for disagreeing with him 
upon that point If this was the case 
there was no question of adverse posses- 
sion up to the time of the death of Iftikhar 
Husain which took place on 25th Novem- 
ber 1919 It is unnecessary to discuss 
the law on the question as the law is 
very well-known and is contained in the 
loading case decided by their Lordships 
of the Privy Council: Corea v Appuh- 
amy (l) 

There seems to us to be no doubt as to 
the fact that the property in suit, that 
is to say, the Kura property and the town 
property in Jais and the rights under the 
deeds of mortgages were held by the 
members of the family as tonants-in-com- 
inon There is ‘a mass of documentary 
evidence to support this view and the oral 
evidence against it appears to us to be 
■worthless in face of the documentary evi- 
denc (Here the judgment states and 
discusses evidence and proceeds ) We have 
no hesitation in finding that the plea 
advanced by the plaintiffs to the effect 
that the property derived from Nurul 
Ay an_t]ie [numbers of 

(1) [1912] A. C. 230=81 L. j7~prcTl51^To5 
L. T. 836. 
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the family as tenants-in-common has been 
established by evidence. This evidence 
shows that there was always one member 
of the family who managed the affairs 
of the estate on behalf of the remainder 
and distributed the profits among them. 
This arrangement continued until the 
death of Iftikhar Husain. 

So far the appeal has succeeded. But 
ill respect of the greater iiortion of the 
claim put forward hy the appellants the 
appeal fails This is the portion in res- 
pect of the extra five annas share in the 
village of Kura The claim is not in our 
opinion barred so much by limitation as 
by the failure to defeat the award. It is 
true that if this suit had been brought 
as a suit to set aside the award of 1894 
(Ex A-6) it could have been successfully 
met on the plea of limits\tioQ under 
the provisions of Art. 91, Sch 1 Act 
9 ,of 1908 But the question of limi- 
tation is here of less importance for we 
have to consider the award upon the ar- 
guments of the learned counsel for the 
appellants If we accept these arguments 
Art 91 might not stand against the appel- 
lants’ claim If we do not accept those 
arguments (as our decision will show we 
do not accept them) this portion of the 
suit fails because the award bars it. It 
IS true that if the learned counsel for the 
appellants had pressed a plea taken be- 
fore the lower Court to the effect that 
the award was a result of fraud and mis- 
representation the plea of limitation 
would have been of greater importance. 
But the learned counsel has very pro- 
perly abandoned that plea as being un- 
supported by any reliable evidence. We 
shall consider later that effect of limi- 
tation and plea of technical misconduct. 
Ho attacks the award in the following 
manner He does nob suggest that the 
pleader of Rae Bareli Saiyed Moham- 
mad Taki was m any way dis- 
honest. Ho does nob suggest any but 
technical misconduct. He does not im- 
pute bad faith He does not dispute' the 
factum of the award His case is that 
there is nothing to show what was the 
agreement to refer and that in these cir- 
cumstances the award is not binding. 
He further takes the position that even 
if the award is binding it does not stand 
in the way of the plaintiffs upon a pro- 
per construction of its contents. His 
argument is that if the award does not 
stand against his clients they are en- 
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titled under the Imamia law to an eight 
annas share in Kura' and that, as they 
have so far obtained a three annas share, 
they should be given a decree for an ad- 
ditional five annas share. 

There is no evidence which, if it stood 
alone, would be able to establish how 
this award came into being The res- 
pondents have produced evidence which 
if believed, would show that it came into 
being in the manner in which they as- 
serted. The appellants ha^e produced 
oral evidence to prove the contrary The 
learned trial Judge has accepted the res- 
pondents’ evidence and refused to accept 
the appellants ' We consider that he 
has taken a right course in this view 
not because the oral evidence on either 
side would have been of great value, had 
it stood by itself, hut because the con- 
tents of the award itself support the res- 
pondents’ contention and involve the 
rejection of the contention of the appel- 
lants 

There is no primary evidence as to the 
reference to arbitration There has been 
considerable cross-swearing as to the cus- 
tody of the document containing the refe- 
rence We are not satisfied that the 
evidence on either side is true as to the 
custody It is more likely than not that 
the document containing the reference 
remained in the custody of Mohammad 
Taki Khan It has disappeared and 
secondary evidence is admissible to prove 
its contents The secondary evidence 
produced by the defendants-respondents 
to prove its contents goes to show 
that the reference took place to set- 
tle a dispute which arose on the death 
of Ahsan Hasan and the sons of Ahsan 
Husain. Against this the plaintiffs pro- 
duced evidence to sliow tliat the dispute 
was between Moin-ud-din Husain and 
Iftikhar Husain and that it had arisen 
owing to the gross extravagance of Moin- 
ud-din Husain, who had become manager 
of the family property The principal 
witness produced by the plaintiffs-ap- 
pellants on this point was Mohammad 
Bazi the nephew of the deceased Moham- 
mad Taki the arbitrator Mohammad 
Razi was also married to Mohammad 
Taki’s daughter On this point we have 
no hesitation in accepting the defendant 
respondents’ allegation, as their evidence 
is corroborated absolutely by the con- 
tents of the award itself. The transla- 
tion of the award (Ex. A-6) in the paper 


book contains some clear inaccuracies^ 
one of the greatest of which is that at 
p. 79 line 26, the word " not ” has been: 
omitted between the words ' shall ” and 
" apply. ” In discussing the award w© 
shall give the correct translation. The 
award commences as follows : 

“ Copy of an award in rn . — Saiyod Bando- 
Hasan, son of Saiyed Nurul Hasan r. Saiyed 
Moin-ud-din Husain and Saiyod Iftikhar Hus- 
sain, sons of Saiyad Ahsan Husain. 

This is sufficient to show that the dis- 
pute was not between Moinuddin Husain 
and Saiyed Iftikhar Husain, but a dis- 
pute between Bande Hasan on the one 
side and Moinuddin Husain and Iftikhar 
Husain on the other side, and the body 
of the award shows clearly that it was 
in respect of the whole of the family pro- 
perty We find therefore against the 
apiiellants that it is proved sufficiently 
that Saiyed Mohammad Taki fins name 
is wrongly printed as Mohammad Naki) 
was asked to determine disputes between 
Saiyad Bande Hasan on the one side and 
Saiyed Moinuddin Husain and Iftikhar 
Husain on the other side in respect of the 
whole of the family projierty 

The next point taken by the learned 
counsel for the appellants is that the 
award was bad because the hole of the 
members of the family wore not parties, 
to the deed of reference As wc have not 
got more than general e^ idencc as Co the 
reference to refer we cannot say who 
signed the deed of reference We know, 
however, who at the time were the mem- 
bers of the family alive who would have 
interest in the matter The members 
of the family then alive, who had an 
interest in the matter, weio 

Husain Bibi the widow of Ahsan Hus- 
sain, who may be taken as having been 
leyjrescntcd for the yiurposcs of a family 
settlement by her sons Moinuddin Hus- 
sain and Iftikhar Husain. 

Moinuddin Husain and Iftikhar Hus- 
sain who were clearly parties to the 
reference. 

Madina Bihi the mother of Bande 
Hasan and Bande Hasan 

As we have already pointed out Bande 
Hasan had in 1880 claimed to represent 
his mother Madina Bibi and to have ob- 
tained all her interest in the property. 

There was further Ahmad Bandi the 
daughter of Tajuddin. Nabi Bandi Tajud- 
din's wife was dead Ahmad Bandi was 
the wife of Moinuddin Husain and was 
sufficiently represented by him. 
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We consider that the members of the 
family were all sufiQciently represented in 
the award. The point is of little impor- 
tance, except in so far as Bande Hasan 
is concerned, for the plaintiffs, who are 
the only persons who are objecting claim 
through Bande Hasan The most that 
could have been said on this point la 
that Bande Hasan did not represent his 
mother Madina Bibi and that this award 
cannot affect Madina Bibi who is not 
sjiown to be a party to it, and that the 
appellants can set up the title of Madina 
Bibi as having been subsequently in- 
herited by their father and then by them 
But they cannot take this position in 
view of the fact that their father in 1880 
asserted that Madina Bibi had no in- 
terest in the family property having 
made over all title which she possessed 
to him, and the fact that the plaintiffs in 
the plaint accepted this position in 
para. 5, where they stated that Madina 
Bibi gave her entire property to her son 
Bande Hasan during her lifetime We 
therefore decide on the second point that 
Bande Hasan vras bound by the award 
Bande Hasan himself signed the award 
and the learned 'counsel for the plaintiffs 
has abandoned all pleas to the effect 
that his consent was obtained by fraud or 
undue influence. We thus have it that 
B^nde Hasan represented his mother 
Madina Bibi and represented the whole 
of the branch of the family from Madina 
Bibi We further have it that he was 
bound by the award We now have to 
consider the award. After stating that 
disputes had arisen after the death of 
Ahsan Husain between his sons (that is 
to say ‘Moinuddin Husain and Iftikhar 
Husain) and his steph'rother (that is to say 
Bande Hasan, the translator has incor- 
rectly written stepbrothers) and that 
these parties instead of going to Court 
had agreed to refer their dis^iutos for deci- 
sion to Saiycd Mohammad Taki, Saiyed 
Mohammad Tain continues that after 
giving his full and deliberate con- 
sideration to the preservation uf the name 
the family unity and the property and 
also consiflering that on account of con- 
tinuous and long mutual disputes the pro- 
perty was sure to be ruined owing to 
debts and costs and to prevent disunion 
among the family, he Mohammad Taki, 
decides (the translation siys "proposes”) 
as follows : 

He distributed the property in Fateh- 
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pur District, that is to say in the village 
of Kura in the following sharers He gave 
to Bande Hasan a three annas share and 
that was all which he gave to that branch. 
He divided the remaining thirteen annas 
share as follows : 

A share of five annas and six pies to 
Iftikhar Husain 

A share of three annas and six pies to 
Moinuddin Hussain 

He gave Hausan Bibi, Aslian Husain's 
widow, a share of tw^o annas for life, and 

He gave Ahmad Bandi, the daughter of 
Ta]uddm and the wife of Moinuddin Hu- 
sain, a share of two annas for life 

Ho added that none of these persons 
had a right of transfer, nor was one of 
these persons competent to encumber the 
property. As will be seen later this res- 
triction was only to be binding upon the 
persons -mentioned This disposed of the 
Kura property He then proceeded to 
dispose of the remaining property This 
would bo the Rae Bareli properly He 
said that he left that property 

“ undivided as ib was in the lifc-time of Mir 
Ahsan Husain and the entire affairs relating to 
zamiiidari property pertaining to Jais .... 
and also household affairs shall remain joint.” 

He added here that the entire affairs 
relating to Kura should also remain joint. 
We have no difficulty in determining the 
moaning hero He had awarded shares 
in Kura in a manner unauthorized by the 
Imamia law. Wo shall discuss later a 
possible reason for his taking this course 
When he came to the Jais property he 
left the shares as they were under the 
Iinamia law. Now it 'is to bo noticed 
that the shares lu the Jais i^roperty had 
been settled by the litigation from 1880 
and he made no alteration in those shares 
The question of shares, however, did not 
cover the question of iiiaiiagement and he 
left the management of the property as 
it had been before, that is to say to the 
head of the family In para 3 while 
leaving the management to the head of 
the family he laid down that the quota 
of prolits should he handed over to each 
sharer, hut that any accumulated funds 
should be used for the improvement of 
the property and in p.ira 4 he jilacod as 
the first charge upon the income the pay- 
ment of the interest on debts incurred by 
Ahsan Husain In para 5 * he provided 
for the possibility of disjiutcs and stated 
that if any member of the family were 
dissatisfied with the apportionment of 
the profits bo could recover his profits 
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from the lambardar. The head of the 
family had formerly been the lambardar, 
but he now appointed a new lambardar 
and he introduced a provision that if the 
members of the family were dissatisfied 
with the lambardar they could by a 
majority of votes appoint a new lambar- 
dar with the approval of Government In 
para 6 he provided for the appointment of 
adambardar as distinct from the manager 
He directed that Iftikhar Husain and not 
Moinuddin Hussain, should be appointed 
lambardar and he directed that Bxndo 
Hasan should be appointed Rarbarahkar, 
that is to say, superintendent over the 
smaller details and here ho put in a very 
important clause which has not been cor- 
rectly translated He said ■ 

“ Evory person, who is meant by me to bo a 
cosharor in the property, can get his share in 
the village divided according to his share in 
the profits fixed.” 

We have no doubt that this is the lite- 
ral meaning of the words The trans- 
lator has said : “can get the profits 
divided” but the words are “can get the 
share divided according to the share in 
the profits.” He added here that certain 
expenses were to remain as a joint charge 
upon the whole property In pira. 7 he 
laid down subsequent rules as to succes- 
sion He stated that on the death of 
Hasan Bibi her share was to devolve 
equally upon Moinuddin Husain and Ifti- 
khar Husain and that upon the death of 
Ahmad Bande her share was to go to her 
male issue and in absence of her male 
issue her famale issue was to get main- 
tenance only. Ho laid down that* after 
Bande Hasan, Moinuddin Husain and 
Iftikhar Husain their male issue only 
were to succeed He stated that the re- 
striction upon transfer was not to apply 
to subsequent successors He laid down 
other provisions which are unimportant. 

The learned counsel for the appellants 
has asked us to place the following con- 
struction on this aw'ard His case is in 
the first place that as far as the will of 
Kura is concerned, this is really the only 
important point, the arbitrator divided 
the profits only, and did not divide the 
property. We are unable to accept this 
On our construction he clearly divided 
the village of Kura into separate shares. 
His next plea was that if we ■ accept the 
construction which we have accepted, to 
the effect that separate shares were 
awarded in the village of Kura the award 
is bad in law His argument here was 


that the award on this construction is 
absolutely opposed to the Imamia law 
and as such cannot be upheld The law 
on the subject of the validity of award has 
been discussed in a large number of re- 
ported cases, We consider it sufficient 
to refer only in this connexion to certain 
authoritative decisions of their Lordships 
of the Judicial Committee These are 
contained in the decisions in : Muham- 
viad Neiraz Khan v Alam Khan (2), 
Mokund Earn Sukal v Saliq Earn Sukal 
(3), Jafri Begam v Ah Eaza (4) and 
Champsey Bhara and'Co v Jivraj Balloo 
Spinning and Weaving Co Ltd (5) 

In Muhammad Ncivaz v. Alam Khan 
(2) their Lordships say at p 77 (of 18 
I. A ). 

“The plaintiffs then roly on misconduct of 
tho arbitrator as invalidating his award. There 
IS no indepondent caso or testimony to sustain 
or, indooJ to give colour to such a charge. 
They raoroly rely on the award itsplf as show- 
ing such partiality and making such statements 
as to amount to misconduct That contention 
sejiiis to be mainly founded on an entire mia- 
coiicoption of tho agreement 'to aibitratc. It 
was nob an agreement that tho arbitrator W'as 
to b3 controlled in his decision by any custom 
or Mahomadiin law, or otherwise, It was au 
agiooment to refer the matter in dispute gener- 
ally to his decision, lie appears to have 
decided according to what he conceived was 
the wish and intention of the deceased 
Maddab Khan. He was within his right in so 
doing. Some cnticizms have been offered on 
some of bh.e reasons assigned by the arbitrator 
for arriving at his dueisioii Thos; cnbicizms 
even if justified, could not amount to any proof 
of misconduct. Tho arbitrator appears to 
have acted on tho broad view of giving effect to 
the deceased’s intentions. He was selected by 
reason of his knowledge of tho circumstancos 
of the family. Their Lordships see no ground 
for imputing misconduct to him.” 

In Makund Earn Sukal v. Saliq Earn 
Sukal (3), their Lordships laid down that 
even where an award might be held 
to bo ultra vires consent of the per- 
sons affected would validate it. Here 
lb IS true that we do not know more 
than generally what was the nature 
of the disputes referred to Mohammad 
Taki We are on firm ground in find- 
ing that one portion of the dispute related 
to the title in the village of Kura We 
know that B inde Hasan was the person 
who hadjTi^ade the^omplaint T hat i s clear 

(ar [ISD iTTh Cal. 414=18 1 A. 73=G Sar.Yo 
(P.C.). 

(3) [IRU] 21 Cal. 590=21 I. A. 47=6 Sar. 
423 (P C ). 

(4) [1901] 23 All 333=28 I. A. 111=0 Sar. 
27 (P.C ). 

(5) A. I. R. 1923 P. C. 66=47 Bom. 578=50 I. 
A. 324 (P.G.). 
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from the fact that his name appears as 
■what may be conveniently called the 
name of the plaintiff. It is true that the 
award does not apply the rule 'of succes- 
sion contained in the Irnamia law. We 
are not in a position to know why 
Mohammad Taki awarded Binde Hasan a 
3-annas share when apparently under the 
provisions of the Imamia law he was en- 
titled to an 8-anna9 share in the village of 
Kura A suggestion can be made by way 
of surmise that he was allectod by the 
view that Madina Bihi, although married 
legally to Nurul Hasan, was not as a 
matter of fact of the same status as her 
husband This, however, is merely a sur- 
mise Wo do not know what was operat- 
ing in the mind of Mohammad Taki This 
much, however, we know. Binde Hasan 
had asked Mahoriimad Taki to decide his 
claims to the village of Kura and also to 
certain other claim. Mohammad Taki 
awarded him 3-annas share only in the 
village of Kura Bande Hasan signed the 
award Mutation *took place in accord" 
ance with the terms of the award. Bande 
Hasan at no time objected to the award 
and died with his name recorded as in 
possession of a S-annas share in Kura. 

We have, however, to consider whether 
there is anything in the subsequent de- 
cision in Champsey Bhara and Co. v. J? u- 
raj Ballo Spinning & Weaving Co. Ltd. 
(5) whicn should modify the view of the 
law which we have taken. We do not 
find that there is anything in that deci- 
sion which should modify our views 
Their Lordships there distinguished the 
decision in Landaiir v Asscr (6) and ap- 
proved the decision in Hodgkinson v 
Fcrnie (7). They stated that an award 
could bo sot aside‘on an error m law on 
the face of the award They interpreted 
the words “error in law on the faco of the 
award” to mean that if there is the 
award or document actually incorporated 
thereto (as for instance a note appended 
by the arbitrator stating the reasons for 
bis judgment) some legal proposition 
which is the basis of the award and -that 
legal proi)09ition is erroneous there is an 
^ ‘error in law on the face of the award." 
But there is nothing in that decision 
which affects this award. If Muhammad 

(6) [190)] 2 K. B. L J. K. B. fi59= 

10 Com. Caa. 2G5=J3 L. T. 20=21 T. L. 
R. 429=53 W. R 534. 

<7) ri0S7] 3 C. .B. (n. a.) 183=3 Jur. (n. s ) 
818=27 L. J. C. P. 66=6 W. R. 181. 


Taki had stated in the award that he was 
awarding tlie shares according to the rule 
of intestate succession in the Imamia 
law and then proceeded to arrive at the 
award which he actually made there 
might have been an error in law But he 
nowhere suggested that he was following 
the Imamia law. He was following his 
own views as to what was right and pro- 
per in the circurnstancos of the family, 
and such being the the case there can be 
no erior in law In any circumstances 
it would be difficult for the learned coun- 
sel for the appellants to show that this 
plea is open to him in view of the pro- 
visions of Art 9l, Sch 1, Act 9, 1908 
We have still to refer to the decision in 
Jafji Begam v Ah Baza (4). Their 
Lordships laid down at p. 118 (of 28 I 
A ) that in the case before them in which 
under 'the terms of an award a certain 
lady was directed not to effect partition 
of property which was partible under the 
personal law to which she was subject the 
restraint could nob bind her son although 
it might have bound herself. The argument 
here w^ould be that the attempt of the 
arbitrator to lay down restraints upon 
transfer and to set up a succession un- 
known to the Imamia law vitiated the 
whole award We are of opinion thati 
this attempt did not have the effect of| 
vitiating the whole aw^ard It may well' 
be argued that the provisions in respect 
to succession have no effect We express 
no opinion as to whether they have any 
effect or nob W’e are concerned here 
only with the question as to whether 
that portion of the award which gave 
Biinde Hasan a share of 3-annas in the 
village of Kura is binding upon the plain- 
tiffs as the sons of Bande Hasan. 

We can sum up our arguments and our 
conclusions here The plaintiffs have at- 
tacked the award on account of an al- 
leged technical misconduct by the arbit- 
rator Their learned counsel has not im- 
puted misconduct in the ordinary sense of 
the term. He has recognized the honesty 
of Mohammad Taki, the arbitrator. The 
only misconduct which he alleges is the 
technical misconduct of applying a per- 
verse view of the law Wo find apart 
from the point of limitation that there 
was no such misconduct We further find 
that the consent of Bande Hasan ope- 
rates as a bar to the plaintiffs in respect 
to the extent of the share in Kura. We 
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do not find that the award is bad on the 
ground of an error of law, and we further 
find that although, certain restrictions in 
the award may not have been operative, 
the award is operative as confining 
the title of Bande Hasan to a 3-annas 
share in the village of Kura and prevent- 
ing his sons asserting a claim to a greater 
share 

The disposition can also he supported 
as a family settlement, hut wo need not 
go into that question in detail We find 
that the transactions constituted a family 
settlement This disposes of the major 
part of the appeal ft is to be noted 
that tho descendants of Ahmad Bandi 
who were defendants 2 to 4 in the trial 
Court did not contest the plaintiffs’ suit 
and filed a written statement supporting 
the plaintiffs’ claim There are two 
points in tho appeal which remain to ho 
considered The first point as to the 
share in what is known as the Kothi in 
Jais and other town lands in Jais with 
such buildings as there are upon them, 
that IS to say the property in list B of 
the plaint. The second point is as to the 
property in list C obtained under the 
mortgage rights in the Eae Bareli Dis- 
trict On these points the appeal must 
succeed Theie is nothing in the award 
Ex A-6 which militates against the ap- 
pellants’ claim to this property Moham- 
mad Taki, the aibitrator, loft their shares 
in all the property with the exception of 
Kura as they had been before and under 
the Imamia law the appellants are entitled 
to an H-annis share in the property in 
lists B and C This portion of tho ap- 
peal affects only defendants 1 to 5 As 
has already been stated defendants 2 to 4 
did not contest and the contest here is 
only on behalf of tho defendants 1 and 5. 
The position taken by defendants 1 and 5 
is somewhat pecular. Their main pleas 
referred only to the Kothi m Jais which 
was admittedly built during tho period 
that Moinuddin Husiin was manager of 
the family The peculiarity of their 
position is this They have asserted that 
this Kothi was constructed with funds 
provided by Moinuddin Husain himself. 
There is little evidence as to the source of 
these funds but they must have been either 
family funds or Moinuddin Husain's pri- 
vate money If the funds were family funds 
the plaintiffs are entitled to an B-annas 
share in the Kothi If the funds wore 
not family funds the structure was the 
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individual property of Moinuddin Husain 
and defendants I and 5 have admittedly 
no title to succeed Moinuddin Husain. 
Moinuddin Husain’s heirs are represented 
by defendants 2 to 4 and defendants 2 to- 
4 support the plaintiffs’s claim Further 
Zaki Jan, who was detendant 2 and who- 
has not been impleaded as a respondent, 
who himself was one of the heirs of Moin- 
uddin Husain having married Khatun 
Bandi, now deceased, the daughter of 
Ahmad Bandi, has deposed distinctly 
that although Moinuddin Husain got the* 
Kothi built with his own money the Kothi 
was built for the benefit of all the 
members of the family as it was used by 
all— see his evidence at p. 37. Thus, 
defendants 1 and 5 who are the only per- 
sons concerned in contesting this portion 
of the appeal have had to fall hack on the 
plea that tho jDlaintiffs’ case in respect of 
the Kothi is barred under the provisions, 
of 0 2, H. 2 because no relief was sought 
in respect of the Kothi when Bande 
Hasan instituted his suit in IBBO We 
have already dealt with that plea We- 
have further to note in this connexion 
that the Kothi in question was not built 
until many years after 18B0 The appeal 
must succeed in respect of the property in 
list B 

It must equally succeed in respect of 
the property in list C Tho property 
here was projjerty which was acquired by 
Nurul Hasan himself It is distinctly 
family property and the appellants are 
entitled to a share of B-annas in it 

The result is that the decree of the 
learned trial Judge is modified. The ap- 
pellants will bo given a decree for an B- 
annas in the property in list B and aa 
H-annas share in the property in list C. 
Otherwise the appeal is dismissed, and 
the decree of the lower Court is upheld. 

We now come to the question of costs. 
The principal contesting respondent was 
Knar Chandra Bhukhan Singh a trans- 
feree of 9-annas in the village of Kura 
The case against him was rightly dis- 
missed He was rigidly awarded his 
costs in the Court below The plaintiffs- 
appollants will pay his costs in this ap- 
peal. As against Wilayat Husiin and Mb. 
Kazrai Begam, the suit was rightly dis- 
missed in resj^cct of the Kura property 
hut should have been ilecreed against the 
remaining property They will receive, 
and pay costs in this Court and tho Court 
below according to their own success and 
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failure. It is to be noted that they were 
represented jointly in the Court below. 
Here they have been represented sepa- 
rately as defendant 5’s case differs from 
the case of her husband defendant 1 
Costs will be awarded separately in this 
Court in respect of these two respondents. 
Except as already stated the plaintiffs-ap- 
pellantswill pay their own costs. 

S.N /r.K. Decree modified. 


J 
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Misra and Nanavutty, JJ. 

Sital — Plaintiff — Appellant 
V. 

Harpal and othei s — Defendants — Res- 
pondents 

Second Appeal No 23 of 1928, Decided 
on 20th July 1928, against decree of Sub- 
Judge, Partabgarh, D/- 14th October 
1927 

(a) Oudh Rent Act (22 of 1886), S 48— 
Hindu female dying leaving no heirs through 
husband — Her nearest relative through father 
sharing in cultivating her holding- After 
her death Court of Wards leasing out hold- 
ing before expiry of five years -Such lease 
was inoperative. 

A Hindu female who was the tenant of the 
land in dispute had died issueluss, and there 
were no heirs of her husband existing. The 
only collateral heirs of the lady were to be 
found in the family of her father. 1( was 
the nearest relation amongst them who had 
also shared in the cultivation of the holding 
with the deceased. Before the expiry of five 
years after her death the Court of Wards had 
granted a lease of the land to another person. 

Held', that H was the heir of the dccea.scd 
within the meaning of S 48 and was thereforo 
entitled as .such to retain occupation of the 
holding for five years after her d^ath. The 
Court of Wards could not under these circum- 
stancps be consideied to he entitled to give ^ 
lease of the said land to any person during 
that period, and the same was inoperative. 

[P 12 C 2] 

(b) Hindu Law — Succession — Stridhsn — A 
Hindu female dying icaueless leaving no 
heirs of her husband — Stridhan property will 
devolve on her blood-relations. 

In the case of stndhan property on the death 
of a childless Hindu fam.ilo, the prop^ity de- 
volves first on her husband’s heirs, if thoio are 
110 othar nearer hens and on failure of those 
heirs it devolves on the blood relations of the 
deceased 97 Mad. 293, A. 1. R 1921 Bom. 138, 
and A. 1. R. 192b All. GG3, Foil. [P 12 C 2] 

D D. Sinha — for Appellant. 

Radha Krishna — for Respondents. 

Judgment — This appeal arises out 
of a suit for recovery of possession of cer- 
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tain plots of land situate in village Bansi 
District Partabgarh, ‘ and for damages. 
The plaintiff-appellant alleged that he- 
had obtained a lease, dated 22nd March 
1925, in respect of the land in suit from- 
the Court of Wards and that the defen- 
dants-respondents had no title to the said' 
plots and were not, therefore, entitled to 
remain in possession thereof The defen- 
dants contended that they were the heirs 
of one Mt Maharaji who was the tenant 
of the land in dispute and had died issue- 
less in the month of February 1925, and 
they wore, therefore, entitled to remain 
in occupation of the said land for five- 
years from the date of her death, under 
S 48, Oudh Rent Act (22 of 1886) They 
also contended that they had shared with 
her in the cultivation of the tenancy as* 
required by the said section to qualify 
them for being her heirs The plaintiff 
denied tliat the defendants were heirs of 
Mt Maharaji or that they had shared 
with her in the cultivation of the holding. 

The mam point, therefore, for decision 
in the trial Court was whether the de-^ 
fendants-respondents could he considered! 
to be the heirs of Mt Maharaji within 
the meaning of S 48, Oudh Rent Act 

The learned Munsif of Partabgarh wha 
tried the suit came after recording tha 
evidence to the finding tliat Mt Maharaji 
had died childless, that there were na 
heirs of her husband existing, that tha 
only collateral heirs of the lady were ta 
bo found in the family of her father and 
that defendant 1, Harpal, was the nearest 
relation amongst them He also found 
that he (Harpal) had shared in tha 
cultivation of the holding with the de- 
ceased, Mt Maharaji On these find- 
ings he hold that tlie defenilants-respon- 
dcuts were the heirs of the deceased lady 
within the meaning of S 48, Oudh Rent 
Act and that the Court of Wards had no* 
right to give the lease of the land in dis- 
pute to the plaintill without having 
allowed the defendants to hold the said 
land for five years from the date of Mt. 
Maharaji’ s death. lie, therefore, held 
the lease executed by the Court of Wards 
in favour of the plaintiff to he void and 
inoperative and consequently dismissed 
the plaintiff's suit 

The plaintiff carried the matter further 
in appeal, and the learned Suhordinata 
Judge of Partabgarh by ins decision^ 
dated 14th October 1927, agreed with tha. 
findings arrived at by the learned Muasiti 
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arid in result dismissed the plaintiff’s 
appeal. 

The matter has now been brought be- 
fore us in second appeal, and it is conten- 
ded again on behalf of the plaintiff-ap- 
pellant that the defendants-respondents 
are not the lioirs of Mt. Maharaji, as 
found by the Courts below 

We have heard the arguments of the 
learned advocate for the plaintiff-appel- 
lant fit great length, and have come to the 
conclusion that the findings arrived at by 
the Court’s below on the question of 
heirship of the defendants-respondents 
are correct It has been found by the 
learned Subordinate Judge that Mt Maha- 
Tiji died issueless, and that there was no 
heir out of her husband’s relations now 
existing. It was urged tliat there was 
no evidence on the record in proof of this 
assertion. We went through the evidence 
on the record, and we found that P W 1 
Abid Husain, distinctly stated that he 
know that there was nobody surviving 
her (Mt. Maharaji’s) husband's family 
This was elicited in the cross-examina- 
iion of the said witness Harpal Shukla 
who is defendant 1 in this case, went 
into the witness-box and the plaintiff 
himself put this question to him and he 
■stated that he had been to Gareri and 
had inquired from one Pandohi, a member 
of Mt Maharaji’s family whether any- 
body belonging to her husband's family 
was still alive, and he received the in- 
formation that there was none It may 
be that this evidence may not be strictly 
admissible in evidence, but there can be 
•no doubt on the evidence of plaintiff’s 
witness 1 that there was no person now 
living who might be said to belong to Mt 
Maharaji's husband's family. Indeed the 
plaintiff-appellant himself has not been 
able to point to any such person beyond 
a mere assertion that such heirs might 
still be in existence We are, therefore, 
of opinion that the finding arrived at by 
the Courts below on this point is quite 
correct, and that Mt Mahara]i died 
, issueless and that at the time of her death 
there was no person living who might be 
; said to belong to her husband’s family. 

We have now to determine whether 
under those circumstances the defen- 
dants, who are members of the family of 
Mt Maharaji’s father can bo considered 
to be her heirs. In support of this posi- 
tion we may refer to the following three 
Tulings; Kanakammal v. Ananthamathi 


Ammal (l), Ganpat Bama v Secretary 
of State (2) and Moti Chand v. Kahka^ 
nand Singh (3). 

It has been clearly held, in these cases, 
that in the case of stridhan property on 
the death of a childless Hindu female, the 
property devolves first on her husband's 
heirs, if there are no other nearer heirs; 
and on failure of those heirs it devolves 
on the blood relations of the deceased 
There can be no doubt that the defen- 
dants-responclents being related to Ballu 
Shukla, the ‘father of Mt. Mahara]i, are 
such relations of the lady, and are, there- 
fore, her heirs. 

It has also been found by both the 
Courts below that defondant-respondent 1 
Harpal, shared in the cultivation of the 
holding with the deceased Mt Maharaji 
This finding has not been contested 
before us Indeed it could not, as it was 
based upon the evidence on the record 
The result is that the defendant-respon- 
dents are the heirs of Mt. Maharaji 
within the meaning of S. 4B, Oudh Pent 
Act and are, therefore, entitled as such 
to retain occupation of tlio holding for 
five years after her death. The Court 
of Wards cannot, undor those circum- 
stances, be considered to be entitled to 
give a lease of the said land to any 
person during that period. As the lease 
given by the Court of Wards is inopera- 
tive, the plaintiff-appellant is nob enti- 
tled to recover possession of the land 
cultivated by Mt Maharaji aud his suit 
has been, therefore, rightly dismissed. 

We, therefore, dismiss this appeal with 
costs. 

s N /r.k. Appeal dismissed. 

(1) [1914] 37 Mad 293=2.5 I. C. 901, 

I (2) A. I. R. 1921 Roin. 138=45 Bom. 1106. 

(.3) A. I. R. 1926 All. 663=40 All. 663. 
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Stuart, C. J. and Raza, J 
on reference by 
Shbivastava, j 

Krishna Kumari Devi — Plaintiff — 
Appellant. 

V 

Tribhuwan Dat — Defendant — Respon- 
dent 

Second Appeal No 160 of 1928, Decided 
on 2nd October 1928, from the decree of 
the Sub- Judge, Gonda, D/- 25th Febru- 
ary 1928. 
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(a) Oudh Rent Act, S. 8 — Thekadar’i 
power to grant pattaa expressly withheld — 
Thekanama should be strictly construed like 
power-of-attorney— Pattas granted by theka- 
dar are invalid. 

Per ^rivastava^ J . — A fchokenama conbain- 
ing a distinct provision preventing the theka- 
dar from granting pabtas to the tenants on his 
own aiibhoi'iby should be strictly construed 
like a powcr-of-attorney. Ho is not an autho- 
rised agent and pattas granted by him are in- 
valid. Cooper V. Martin^ (18C7) 3 Ch. 47 and 
LqwrnessoH v. Butler ^ 1 S. &, L. 13, Foil. 

i [P 13 C 2] 

(b) Oudh Rent Act, S. 37 — Thekadar can- 
not give statutory right to his tenant. 

A thekadar is not a landowner within the 
meaning of the section and a lease granted by 
him to a tenant does not give a statutory right 
to the tenant. (1093) A. W. N. 0 and A. I. R. 
1920 Oudh 240, I)ass'. from No. 52 of Rent Rul- 
ings published by U. C. Banerji^ Ref [P 15 Cjl] 

(c) Oudh, Rent Act, S. 108 — Suit by land- 
lord to eject tenant of thekadar after the 
expiry of theka is triable by civil Court. 

A thekadar is a tenant of a 'holding from 
which he ejects the last holder When it 
comes into his possession it is open to him 
either to cultivate it himself or to transfer its 
cultivation to another person who becomes 
his sub-tenant As a sub-tenant the transferee 
can acquire no rights, and when the theka- 
d.ir's theka expires his sub-tenancy also ex- 
pires. If, after that he continues in possession 
he IB a trespasser and as such he can bo ejected 
by a civil Court [P 15 C 2J 

A. P. Sen — for Appellant 

Aditya Prasad — for Respondent 

Referring Order . — This is a second 
appeal, arising out of a suit for possession 
ot certain plots of land in village 
Rukmangadpur and for Rs 100 on account 
of damages brought by tho plaiiititf-apiiel- 
lant taluqdar against the defendant on the 
allegation that the latter had wrongfully 
taken possession of the land in suit in 
July 1926 The defence was that the 
suit was not cognizable by the civil 
Court inasmuch as the defendant held tho 
land as a tenant under a patta dated 9th 
December 1925, executed in his favour by 
Hafizullah Khan, who held a theka of the 
Village from the plaintiff 

The trial Court held that Hafizullah 
Khan had no authority under the terms 
of tho thokanama in his favour to let out 
the land to tenants and, therefore, tho 
patta granted by him to the defendant 
was invalid Thus in its opinion the 
defendant was a trespasser and the suit 
was cognizable by tho civil Court The 
learned Subordinate Judge of Gonda on 
appeal disagreed with the opinion of the 
trial Court and held that as the plaintiff 
had failed to prove that the defendant 
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was aware of the inoompetency of thes 
thekadar to grant leases he must b& 
deemed to have acted in good faith iir 
taking the patta from him and that under 
tho circumstances he must be considered' 
to hold the land as a tenant. 

The only question which arises for 
determination in tho appeal is whether 
the patta granted by the thekadar is valid- 
and binding on the plaintiff. If the ques- 
tion IS decided against the plaintid it will 
follow that the status of tho defendant uj 
that of a tenant and in that case the suil 
would obviously bo not cognizable by the 
civil Court The learned Subordinate 
Judge has basfed his decision on the^ 
Selected Decisions of the Board of Revenue 
No 9 of 1892 [Lai v Raja Udey Partah 
Udya Duita Singh (l)J and a decision of a 
single Judge of this Court in Gur Saraiif 
V Jagannath (2), which approves tho 
above-mentioned decision of the Board of 
Revenue I am not aware of any provi- 
sion of law imposing th^ duty upon a 
landlord to joroclaim to his tenantry tho 
restrictions imposed by him on the powers 
of his thekadars Both these cases seem 
to have overlooked the provisions of 
S. 8, Oudh Rent Act, which show 
that pattas granted to tenants must be 
signed either by the landlord or his autho- 
rized agent. Cl 10 of the thekanama 
distinctly provides that pattas granted to 
tenants without the consent and signa- 
ture of the landlord would he invalid I 
do not think that it can be possible to 
treat the thekadar as an authorized agent 
in tho face of a distinct provision preven- 
ting him from granting pattas on his own 
authority It is admitted in this case 
that no sanction was obtained from the 
plaintiff nor did she sign the patta relied 
upon by the defendant It is settled law 
that powers-of-abtorney and other similar 
instruments should be construed strictly:' 
— see Bowstead on Agency, 6th edition p. 
73 and Story’s Commentaries on the Law 
of Agency, 9th edition p 84 I think the 
same iirinciple should govern the construe-' 
tion of document like the thekanama inj 
the present case In Cooper v MaitiJil 
(3) it was held that 

“ Courts of equity will never uphold an act 
which will defeat what the person creatiqg the 
power has dedaied^ by express or necess.ary 
implication, to bj a material paib of his inten- 
tion.” 

7r)“[i0”93rA”w.^' 8 “ ■ 

(2) A. I. R. 1928 Oudh 240. 

(3) [1867 ] 3 Ch. 47 — 17 L. T. 587 = 1C W. R. 

231. 



Krishnakumari Devi v. Tribhuwan Dat 


1929 


14 Oudh 

la Farwell on Powers, 3rd edition, at 
p. 382, referring to a case, which I have 
not been able to find in the library, the 
learned author says. 

“ In Laiornessoii v. Butler (4) a fcenaab for 
life had pow ir to lease with consent ; ho agreed 
to grant a leas-!, without having obtainjd the 
consent. Th'j Court refused to aid.” 

In the present case the plaintiff’s inten- 
tion seems to be cloir that the thekadar 
should not have the power to grant 
pat Las. The view taken by the lower 
Court defeats this intention of the land- 
lord. I am doubtful it the view taken m 
the cases referre I to above is in conso- 
nance with the sound principles of law. 
I think lb IS desirable that there should 
be an authoritative pronouncement of a 
Bench of two Judges on the question in- 
volved in the appeal I tliorcfore certify 
.^the case as a fib one for being beard by a 
Bench of two Judges under S. 14, Oudh 
‘Courts Act 

Judgment^ — The decision of this 
.second appear has been leforrei by a 
Judge of this Court to a Bench in view of 
the importance of the point raised and in 
view of the fact tint he considered that a 
decision of a single Judge of this Court 
should be examined The facts are sim- 
ple Ham Krishna Devi is the owner 
..of the village of Rukinangadpur in the 
-Gonda District She give a tlieka of this 
'Village to a certain Hafiz-ullah Khan 
This theka was from 30th November 
1922 to 3Lst July 1926. On 9th Decem- 
ber 1925 Hafiz-ullah Khan granted a lease 
..over the holding in suit to Tirbhuwan 
Dat This lea^o was for the cultivation 
of the holding. It was a lease for the 
remainder of the agricultural year and 
.expired on 3ist July 1926. Hafiz-ullah 
Khan contiaued in possession after the 
..expiration of his theka He was subse- 
-quently ejected by Rini Krishna Devi in 
July 1927 Tirbhuwan Dat continued to 
hold cultivating possession over the hold- 
ing and refused bo vacate it when re- 
quired to do so by Rani Krishna Devi. 
She accordingly sued to eject him as a 
trespasser on 2nd July 1927. The iniin 
question in dispute in this appeal is whe- 
ther Tribhuwan Dat is to bo treated as a 
trespasser who can be ejected by the civil 
Court or whether ho is to be treated as a 
tenant who can only be ejected by the 
revenue Court. The learned Munsiff 
lound that he was a trespasser, ordered 
nis ejectment an d awarded damages 

(4) I Sch. A Lai. 19. 


against him The learned Subordinate 
Judge on appeal found that he was a 
tenant and that the civil Court had no 
jurisdiction. He accordingly dismissed 
the suit The ^jresent appeal is preferred 
The argument put forward on behalf of 
the appellant is as follows: Her case is 
that in the thekanama granted by her to 
Hafiz-ullah Khan there was a clause in 
which it was stated distinctly that no 
leases issued by the thekadar would be 
valid or binding unless they were ap- 
proved and countersigned by her. Apart 
from that it is argued that as soon as 
Hafiz-ullah Khan’s theka came to an end 
any rights which Tirbliuwan Dat had 
obtained from Hafiz-ullah Khan termina- 
ted also, and that after the conclusion of 
Hafiz-ullah Khan’s theka^Tirbhuwan Dab 
became a trespasser The' learned counsel 
for Tirbhuwan Dat has replied that t’ho 
lease granted by Hafiz-ullah Khan was a 
good lease whatever may have been stated 
in the thekanama inasmuch as under the 
provisions 8 188, Contract Act (Act 9 of 
1872) Hafiz-ullah Khan had necessarily 
authority bo lease the land which he was 
holding in theka How far this argument 
would be of avail in view of the distinct 
assertion in tlie thekanama that he should 
not issue such leases v/ibhoub the authority 
of the lady it is not necessary to discuss 
as we are not concerned with the period 
during which Tirbhuwan Dab cultivated 
the land that was included in the period 
of Hafiz-ullah Khan’s theka 

The learned counsel, however, conti- 
nues further that when that theka 
came to an end Thribuwan Dat did 
not cease to bo a tenant but that he 
acquired under the provisions of 3 37, 
Local Act 22, 1886 (the Oudh Rent 
Act) the position of a statutory tenant 
who could nob be ejected for ten years 
His case here is mainly that civil Courts 
have no jurisdiction Whether the re- 
venue Courts can eject such a tenant is 
another matter Ills case is that in no 
circumstances can a civil Court eject. In 
support of this view he has referred us to 
the Selected Decision of the Board ot 
Revenue in the case ot Lai v. Haja (Jdey 
Partap Udya Siiujli (l) In that appeal 
it was decided by Mr J. R Reid, S. M , 
and Mr. W. Kye, J M that under the pro- 
visions o[ S 37, Local Act, 22, 1886 — 
that section has been since amended but 
not in such a manner as to affect the 
argument — a thekadar was a landowoor 
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'wi-chin the meaning of that section and 
that a loiso granted by a thekadar to a 
tenant gave a statutory right to that ten- 
ant. The members of the Board of Re- 
venue noted at the time that their decision 
was in direct conflict with a decision of 
Mr. Young ,the then J udicral Commis- 
sioner. of Oudh which is reported in 
Maharaja Jagatji Singh v. Rupal Murat 
(5) Mr Young took the view that no 
ti^kadar could bind his landlord, and 
that lease executed by him were only 
effective during the period of the theka. 
The view of the Board of Revenue was 
accepted by Pullan, J , in (Jursaran v 
Jagannath (2), but this finding was not 
absolutely essential to the decision of 
the appeal by Pullan, J., as in that case 
the landlord had accepted rent from a 
person whom the thekadar had put in 
possession We are unable to accept the 
view taken by the Board of Revenue We 
have considered that view with special 
€ire out of respect for the two disting- 
uished members of the Board who were 
parties to that decision But wo cannot 
see how it is possible to hold the view 
that a thekadar can create the right of 
statutory tenancy The decision appears 
|to us to turn upon the provisions of 
another section of Local Act 22 of 1B86 
The rights conferred upon tenants by 
S 37 cannot bo acquired by a person 
Jiolding land as a thekadar, mortgagee or 
sub-tenant This right is enumerated 
amongst other rights in S, 67 and S. 68 
says that a person liolding land as a 
thekadar, mortgagee or suh-tonant shall 
not, while so holding acquire any of the 
rights enumerated in the last foregoing 
section in any of the land comprised in 
his theka, mortgage or sub-tenancy. 
What was the position of Hafizullah 
Khan in respect of the 'holding in ques- 
tion. He was the thekadar of that hold- 
ing. In other words he was a tenant of 
that holding The holding had come into 
his possession beciuso he had ejected the 
llast holder. When it cirne into his pos- 
session it was open to him either to cul- 
tivate himself or tcj transfer its cultiva- 
tion to another person He transferred 
its cultivation to Tirbhuwan Dat and 
Tirbhuwa'n Dat clearly became sub-tenant 
of the holding. It is true that as tenant- 
in-chief Hafiz-ullah Khan was landlord 
of the holding in reference to Tirbhuwan 

(5) No. 52 of tho Rent Rulings published by 
U. C. Bauerji in 1915. 
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Dat, who was sub-tenant of the holding 
because Thrbhuwan Dat had to pay his 
rent to him as tenant-in-chief but Tirbhu- 
wan Dat was a sub-tenant and as a sub- 
tenant he could acquire no rights. It is 
clear that when Hafiz-Ullah’s theka ex- 
pired Tirbhuwan Dat’s sub-tenancy ex- 
pired Tirbhuwan Dat then became a 
trespasser and as a trespasser he can bo 
ejected by a civil Court The learned 
counsel for Tirbhuwan Dat has pointed 
out that if we decide that he is not a 
tenant we are deciding a question which 
would fall within the purview of the re- 
venue Courts It IS impossible to avoid 
such seeming conflict in Oudh, for if the 
revenue Court decided that he was not a 
trespasser it would be deciding a question 
which is within the purview of the civil 
Couits We consider that it is witliin. 
the purview of the civil Courts ta decide 
that he is a trespasser Of course if we‘ 
had decided that he was not a trespasser^ 
but a tenant we should have dismissed 
the suit us not within our jurisdiction. 
But in order to decide whether he is or is 
not trespasser we are inevitably obliged 
to look into tlie provisions of the Oudh 
Rent Act We, therefore, allow this 
appeal, set aside the judgment of the 
learned Judge of the lower appellate Court 
and restore the decision of the learned 
Munsif Tirbhuwan Dat will pay tiis 
own costs and those of the appellant in all 
Courts 

W S R K Appeal allowed 
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Stuart, C J , and Raza, J. 

Shiv Ham TjoI and others “Defendants 
— Appellants 

v. 

Ganga Shankar and others — Plaintiffs 
and Defendants — Respondents 

Second Appeal No 349 of 1927, De- 
cided on 29th February 1928, from decree 
of Dist Judge, Fyzabad, D^- 27-7-1927 

(«) Civil P. C., S. 11 — Alluvial land in pre- 
sent suit not the same in previous nuit but 
newly formed while old lend disappeared — 
There can be no res judicata or estoppel — 
Evidence Act, S. 115. 

A land was added to a village by the river 
chauging its course Some of the zamiiidars 
claimed ownership to it on tho ba-sis of a pre- 
vious suit many years ago in winch they had 
asserted their right:* to land which had sub- 
sequeiitly ceased to exist and had gone back 
into the river. 
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Held’ that there oan ha no question of rea 
judicata or estoppel. [P 16 G 1] 

(b) Alluvion and Diluvion — Every zamin- 
dar has a right according to his share. 

Where a land has been added to a village by 
the river changing its course, every zamin- 
dar has a right to the alluvial land according 
to his interest in the village. [P IG C 1] 

Niamatullah and Ghiilam Hasan — for 
Appellants. 

Bisheshivar Nath, Eadha Krishna and 
Earn Narain Lai — for Kespondenfcs. 

Judgment — The matters in dispute 
between the parties to this appeal have 
been discussed at great length both in the 
judgments of the trial Court and the 
lower appellate Court; but the actual 
points for decision by us can he stated 
very shortly. The river Ghogra flows 
between the village of Raunahi in the 
Fyzabiid District and villages of Gonda 
District It: is now accepted hy both 
sides that in relation to alluvial accre- 
tions the midstream rule applies Thus 
any land which is added to Raunahi by 
alluvial accretion belongs to Raunahi, 
wherever it may come from on the Gonda 
side Here we are concerned with land 
which has so been added to Raunahi and 
the dispute is as to whether that land 
belongs to all the zemindars of Raunahi 
in proportion to their shares or only to 
certain favoured individuals, who in a 
previous suit many years ago asscitod 
their rights The land to which those 
persons then assoitcd their rights has now 
ceased to exist It has gone hack into 
the river but m its place other land has 
been since thrown up There can be no 
question here of res judicata or estoppel 
It is perfectly clear to us that every 
zemindar in Raunahi has a right to his 
share in this alluvial land according to 
1 his interest m the village and the-plain- 
titts-respondents are entitled to their 
share in this manner. Many other points 
have been raised before us, but it is un- 
necessary to discuss them as upon this 
broad principle we can decide the appeal, 
Para. 4, Regn 11 of 1825 does not affect 
the case. Tlie appeal, therefore, fails and 
is dismissed accordingly with costs 

We now come th the cross-objection 
The trial Court arrived at a conclusion, 
which we cannot accept, to the effect that 
a certain number known as 598, which is 
an area of 209 bighas odd, was the sole 
property of the owners of patti Raunahi. 
We And no reason to accept that view 
which is based, in our oninion. unon an 


incorrect conclusion as to the law. Tho 
plaintiffs-respondents have filed a cross- 
objection in this respect; but, in our 
opinion, they cannot enforce this, except 
against that portion of these 209 bighas 
as is in possession of tho defendants- 
appellants They cannot enforce this, in 
our opinion, against their fellow rjaspon- 
dents but only against the appellants. 
The matter is most unimportant. If they 
succeed in full in their objections they 
would obtain 11 bighas more of absolutely 
worthless land, but as it is we award 
them all to which they are entitled, that 
is 2 bighiiB of absolutely worthless land 
as against the defendants-appellants. The 
costs of the cross-objection will be borne 
by the parties 

W S./r K. Appeal dismissed. 
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Gokahan Nath Misra and 
Srivastava, JJ 

Mt. Fakhie Jahan Begam — Plaintiff — 
Appellant. 

V. 

Mohamed Hamidullah Khan — Defen- 
dant — Respondent. 

Second Appeal No 170 of 1928, Decided 
on 8th October 1928, from decree of 1st 
Sub- Judge, Kheri, D/- 15th March 1928. 

(a) Mahomedan Law — Divorce — Parties be- 
longing to different sects — Law of defendant 
ia to be applied. 

In a suit by a Shia against his or her Sunni 
bpoube for dibsolubion of marriage, the question 
at issue should be determined hy rcfeieucc to 
tho law of tho sect to which the defendant be- 
longs. [1* 18 C 2] 

(b) Mahomedan Law — Divorce — Accusation, 
of laan by husband — No material difference 
between Shia and Sunni sects — Retraction 
can nullify the effect on marriage tie. 

There is no material diffcrcnco between tho 
Shia law and the Sunni law on tho question 
of retraction of accusation of adultery by tho 
husband in respect of its effect on tho dissolu- 
tion of the marriage tie. Such a retraction can 
nullify the effect of imputation of adultery and 
the marriage cannot bo dissolved. [P 19 G 1] 

(c) Mahomedan Law — Divorce — Original 
Islamic law should be followed in spirit in 
the present circumstances 

In the changed circumstances of the present 
day lb cannot bo possible to follow the letter of 
the original Islamic law. But the spirit of the 
law should be kept in view and tho principles 
underlying it should bo adhered to as far as 
possible , 41 All. 278, Foil. [P 19 G 2, P 20 0 1] 

(d) Mahomedan Law — Marriage — Accusa- 
tion of laan by husband— Dissolution applied 
for by wife — Husband availing himself oC 
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local poeDilentiae before diiiolution — Mar- 
riage cannot be dissolved. 

Where a wife appaaln to a Court of law for 
dissolution of marriage, on the ground that she 
has b 3 en falsely accasod of adultery, by the 
husband the husband is allowed a locus pceni- 
tentim before the marriage is dissolved. If he 
avails himself of this locus pcenitentifla he 
may be liable for punishment for the slander 
or defamation but the marriag.^ cannot be dis- 
solved ; A. I. n. VJ27 All. 50, Foil. [P 20 C 1] 

(e) Mahomedan Law — Marriage — Wife suing 
husband for dissolution of marriage on accu- 
sation of laan — Husband admitting but ex- 
pressing regret — Retraction is valid. 

A wife sued her husband for dissolution of 
marriage on the ground of accusation of adul- 
tery. The husband from the first moment 
admitted the accusation made by him and 
although he tried to explain the circumstances 
under which he made it, he made no attempts 
to substantiate it and on the contrary expressed 
regret for it. 

Held . that the retraction was valid . A.I.R. 
1927 All. 56, Dist. [P 20 G 2 , P 21 C 1] 

• (f) Mahomedan Law — Divorce — True accu- 
sation of laan against wife is no ground for 
divorce. 

One of the conditions laid down under the 
Mohamedan law in respect of laan entitling 
wife to a divorce is that she should be innocent. 
If, thoroforo, the accusation is true, the wife 
cannot maintain a claim for divorce on that 
ground : A. I. R. 1928 Bom. 285, Rel. on. 

[P 21 C 1] 

Naimullah — for Appellant. 

M. Wasim — for Respondent. 

Judgment. — This appeal arises out of 
a suit by a wife belonging to the Sbia 
sect against her husband, who belongs to 
the Sunni faith, for dissolution of mar- 
riage on the ground that the husband had 
accused her of committing adultery and of 
her leading an unchaste life. The parties 
belong to respectable families but un- 
fortunately their married life has been an 
unhappy one. They have been living sepa- 
rate for a long time In 1912 the defen- 
dant husband instituted a suit for resti- 
tution of conjugal rights The wife in her 
defence pleaded that she had been divorced 
and that the husband had been treating 
her very cruelly. The plea of divorce was 
rejected but legal cruelty was proved and 
the suit for restitution was dismissed on 
that ground. Some years later in 1920 
the plaintiff brought a suit for a decla- 
ration that she had been divorced and in 
the alternative for cancellation of the 
marriage on the ground of legal cruelty 
It was hold that the plea of divorce was 
barred by res judicata by reason of the 
decision in the previous suit and that the 
claim for cancellation of marriage on the 
1929 0/3 & 4 


ground of legal cruelty was time barred 
On lOth October 1925 the husband filed a 
complaint in the criminal Court under 
S 498, Penal Code, against one Abdul 
Wahid on the allegation that the accused 
had been detaining his wife with criminal 
intent Abdul Wahid was convicted by 
the trying Magistrate The conviction 
was upheld by the Sessions Judge but was 
set aside by this Court on the ground that 
the case did not fall within S 498 of the 
Code The plaintiil based her claim for 
dissolution of marriage in the present case 
on the imputations which had been made 
by the defendant in the above-mentioned 
complaint in the criminal Court In the 
beginning a plea of legal cruelty was also 
raised but it was abandoned in the trial 
Court and, therefore, we are no longer con- 
cerned with it 

As regards the ground about the hus- 
band having accused her of adultery and 
infidelity, we have to note that the plain- 
tiff in her plaint does not say one word 
either admitting the accusations made 
against her or alleging that they were 
false Tiie defendant in his written state- 
ment pleaded that he had made the accu- 
sation in good faith and said that he with- 
drew his previous statements uncondition- 
ally. As much of the arguments in this 
appeal have been based upon the attitude 
taken up by the defendant in his defence 
it would be useful to reproduce the rele- 
vant portions of the written statement 
below : 

" Para 16. The defendant filed a complaint 
against Abdul Wahid Khan, mentioned in 
para. 10 of the plaint, in good faith on the basis 
of certain facts within his personal knowledge 
and of some facts which he learnt on reliable 
information and the defendant brought no ac- 
cu.sation against the plaintiff knowing it to be 
wrong, groundless and false. ” 

" Para IS. If it be proved that the defendant 
had brought any false charge against the plain- 
tiff 111 the complaint, mentioned in para. 10 of 
the plaintiff, or on any other occasion, the de- 
londant withdraw.*! such charges and expresses 
his regret for the same. ” 

" Para 19. This suit has not been brought 
by the plaintiff in good faith. The plaintiff 
has been making effort to got the marriage dis- 
solved in any way but she remained unsuccess- 
ful up to this time. Now the plaintiff tries to 
do the same in another way so that the mar- 
riage be oancelled and the plaintiff may have 
every freedom but the defendant wishes to 
maintain the relationship of husband and wife 
botwoen tho parties and if it bo hold that the 
plaintiff is entitled to siio for cancellation of 
marriage oven if tho charge brought against 
her bo true, the defendant withdraws those 
charges unconditionally. ” 
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On the date on which the issues were 
framed the defendant's counsel made the 
following statement in explanation of the 
pleas contained in the written statement: 

"The deCondant never made any false impu- 
tatiion. The defendant only filed a complaint 
against Abdul Wahid Khan to the effect that 
the plaintiff was being detained by him for 
adultery. This imputation was not false and 
does not give rise to any caUho of action. If 
true imputation can give rise to the cause of 
action, the defendant withdraws it. Even if the 
imputation was ful'ic the defendant withdraws 
it unconditionallN " 

Neither of the parties produced any 
oral evidence The arguments were heard 
by the learned Munsif on 5th and 6th 
December 1927 It appears that in the 
course of the arguments it was argued on 
behalf of the plaintiff that the imputations 
wore false and the defendant thereupon 
made two applications to the trial Court 
one on 5th December and the other on the 
following day In the application made 
on 5th December it was stated that 

“ fcliG defendant iiucoiiditioually withdrew 
all his words and htajcmcuts made in any ap- 
plication or in any Court on any occasion from 
which it might be inferred that the defendant 
made any imputation about the plaintiff having 
committed adultery with Abdul Wahid or with 
^iiy other person and expressed hia regret and 
prayed that the plaintiff's suit might be dis- 
missed. " 

Again in his application made on 6th 
December he stated that 

“he had filed the complaint in good faith be- 
lieving the facts mentioned therein to he true, 
the defendant himself not being an oyc-witness 
of the ocurrence . that since however it was 
-argued for the plaintiff that the imputation wa.s 
false the defendant now unconditionally witli- 
drewtho said imputation with these words that 
it was false and the defendant was sorry font.” 

The learned Munsif in a careful and 
well-considered judgment decided that a 
true imputation of unchastity cannot 
annul the marriage and the plaintiff hav- 
ing made no attempt to show that the 
imputation against her wis false and in 
any case the imputation having been with- 
drawn, the plaintiff could not get a decree 
for dissolution of marriage On appeal 
the learned Subordinate Judge has held 
that the defendant having in his appli- 
cation dated 6th December 1927 admitted 
the imputation to he false it was not 
necessary for the plaintiff to give any evi- 
dence to prove it to be so but agreed with 
the trial Court that there had been a valid 
retraction and, therefore, the suit had been 
rightly thrown out. 

The plaintiff comes here in second ap- 
peal Two contentions have been urged 
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by her learned counsel in support of the 
appeal. The first is that the Shia law 
should govern decision of the dispute and 
that according to that law the retraction 
by the husband cannot under any circum- 
stances nullify the effect of the imputation 
of adultery on the dissolution of the mar- 
riage tie The second contention is that 
there has been no valid retraction in the 
present case. 

In supfiort of the first contention he has 
referred to Mulla’s Principles of Maho- 
medan Law, 8th edition, p I2, where the 
learned author says that a Sunni woman 
contracting marriage with a Shia does 
not thereby become subject to the 
Sbia law and that the same proposition 
would hold good of a Shia woman marry- 
ing a Sunni We accept this proposition 
as perfectly correct but it is of no help in 
determining the rule of law which should 
govern decision of a dispute between the 
parties one of wdiom is a Shia and the 
other a Sunni It is not necessary for us 
to arrive at a detimto decision on this 
point because, as we will show presently 
there is no material difference between 
the Shia and the Sunni law on the ques- 
tion of retraction as it arose in the pre- 
sent case However, we are inclined to 
think that in a case like the present tlie 
question at issue should be determine! by 
reference to the law of the sect to which 
the defendant belongs 

Then, as regards the alleged difference 
between the Shia and the Sunni law the 
learned counsel for the appellant has re- 
ferred us to Baillie'a Digest of Iinamia 
Law, p 157 The passage referred to 
is as follows : 

“If he .should give himself the lie, or retract 
in the midst of the lian or refuse to take it, 
the liability to hiidd is established against 
him, but Done of the other consequences are 
established . . If he should give himself the 
lio, or retract after the lian the child's pater- 
nity is restored, and with it his right of in- 
heritance but neither the father, nor any one 
related through him can inherit to the child, 
while the mother, and those related through 
her, retain their right of inheritanco to him. 
Her wifehood, however, does not return, nor is 
there any abatement of the prohibition.” 

As against this he has referred to Ha- 
milton’s Hedaya by Grady, Book 4, Chap. 
10, p 125. The passage referred to is as 
follows : 

”lf, after imprecation, the husband should 
acknowledge that his accusation was false, by 
saying, 'I falsely laid adultery to her charge,’ 
he becomes privileged with respect to her, that 
is to say, it is lawful for him to marry her as 
well as any other person. This is according to 
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Hanifa aad Muhmamad. Abu YiitiuC says that 
■sho IS for ever prohibited to him, and that he 
•cannot marry her, the prophet having said, 
^'thoS 9 who make imprecation can never come 
together, which shows the separation establi- 
shed between them to be perpetual; wherefore 
his marriage with her is illegal." 

On the authority of the extracts quoted 
above it has been argued the learned 
counsel for the plaintiff that according 
to the Shia law the status of a wife does 
mot return even after retraction nor is 
there any abatement of the prohibition 
ugainst any remarriage between the 
parties thereafter, whereas according to 
the Sunni Liw, at least according to 
Abu Han if a and Muhammad, they can 
remarry after tne retraction Ajiart from 
the dirterence between Abu Hanifa and 
Muhaminid on the one hand and Abu 
lYusuf on the other the alleged difference 
between the Shia and the Sunni law is ot 
Iqo consequence in the yjresent case, firstly 
because the retraction referred to in the 
authorities quiteil is retraction after 
lian and secondly because the difference, 
if any, is as regards rein image with 
which wo are not concerned in this case 
We must accordingly hold that the plain- 
tiff has failed to cite any authority in 
support of the proposition that under the 
Shia law a retraction by the husband 
canrfcot under any circumstances nullify 
the effect of the imputation of adultery 
on the dissolution of the marriage tic 
We therefore overrule the contention 

The second contention as regards the 
validity of the retraction makes it neces- 
sary for us to make a reference to the 
law and procedure relating to lian as laid 
down in the authoritative works on 
Mubammadan law. In Hamilton’s Hedaya 
by CJrady, Book 4, Chap 10, p 124, the 
form of iniprecition and the m inner of 
making it is stated in the following terms 

"The maiiiipu of imprecation is as follows — 
Tho KaiZUQ first applies to thu husband, who is 
to give evidence four separate timjs, by saying, 
'I call to witness bo the truth of inv testimony 
concerning tho adultery with which I charge 
this woman:’ and again, a fifth time, ‘may 
the curse of God fall upon me if I have spoken 
falsely coiicei mug the adultery with which 1 
charge this woman,' — after which tho Kazo • 
requires tho woman to give evidence, four 
Separate bini 3 s by saying 'T call God to wit- 
ness that my husband's words are altogether 
false, respecting tho adultery with which he 
charges mo"; and again, a fifth time "may tho 
wrath of God alight upon mj if my husband is 
just in bringing a charge of adultery against 

mo" /^iid on both making imprecation 

in this manner, a separation takes place bet- 
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ween them; but nob until tho Kazea pro- 
iiouncos a docreo to that effect" 

In an earlier passage in the same chap- 
ter it is laid down that 

"It is also a condition of imprecation that 
the wife require hor husband to produce the 
ground of his accusation .... and if he de- 
cline it, the Magistrate must imprison him 
until he either make an imprecation, or ac- 
knowledge tho falsity of his charge by saying 
"1 falssly attributed adultery to her" as this 
is a right due from him to his wife." 

It is stated further on 

"If a husband after imprecation, contradict 
himself by acknowledging that he had accused 
his wife falsjly, let tha Magistrate punish him 
because hj then acknowledges himself liable 
to punishment.” 

The Right Hon’ble Mr. Ameer Ah in 
his work on Mahomedan Law, 4tb edition 
at p 695 rem irked as follows. 

"Wh3ii both the paitics have taken the oath 
111 tin; presciibcd form and tho charg.* has been 
conclusively established, thi Ka/i must draw 
up an order of separatiuii bjfwo^n the parties, 
and in accordance with such decree, the hus- 
band must divorc * his wife. If he refuse to do 
so, the Judge himself is to pronounce a divorce 
between then. Tho marriage, howevor, con- 
tinues 111 existence with all its coiicomitaiit 
rights until tho Judge has made the order. 
All th3 schools are agieid in the opinion that 
procoe.iing by imprecation can b,^ validly eff- 
octid only before tho Ka/i or Hakim, and that 
until ho has made his order dissolving the 
mirriago.at continues intact. 

Khan Bihadur Mihomad Yusoof Khan 
ill his Mohariie laii Law (Tagore Law Lec- 
tures, 1891-92), Vol 3, p 352, explains 
the reisD’i of the rule as follows: 

"The husband having accu.sed the wife of a 
Zina, In would have b^sn liable to the punish- 
inoLit of kuzuf or slander but for this proce- 
dure, and, th(?refore, the punishment for 
slander is oxistinguishcd and ban takes its 
place — and so far as the woman is concerned, 
her evidence or testimony standing in the 
placj of lludd-i-ziiia, that is, the punishment 
for Zina having extinguished, lian takes the 
placj of the punishment for zina so far as 
the woman is concerned, bacaii.se to invoke 
God, when giving evidence, is more destructive 
111 its effect than punishment " 

It is obvious that in the changed ciiH 
cumstances of the presonb day it cannot^ 
be possible to follow tlie letter of th'el 
original Islamic law We are in entire! 
agreement with the observations of Sir 
Pramida Charan Binerji, J , in the case 
of Zafar Husain v Uinmatur'Eahnidii 
(l), that 

" the Mahom?dftri Law of evidence being no 
longer in force and the ordinary Counts 
having bak'^ii the plac^ of Kazis, these Courts 
arc th^ aUjhontios which would make a decrou 
for divorce on being satisfied acccrding to tho 

(1) [ion] 41 All. 278 = 49 I. C 256 = 17 
A. L. J. 70. 
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ordinary rules of ovidcnco ; ib is unnecessary 
to comply \vith the formalities of laan 

But we venture to add that the spirit 
of the law should bo kept in view and 
the principles underlying it should be 
adhered to as far as possible 

The principles which can safely be 
deduced from the above rules are, firstly, 
that mere accusation by the husband 
cannot affect the relationship of husband 
and wife between the parties. Dissolu- 
tion of marriage takes place only by 
means of a decree for divorce passed by 
the Kazi for whom we should now sub- 
stitute our law Courts Secondly, when 
such accusation is made and the wife 
moves the Kazi in the matter the hus- 
band can either retract the accusation 
or substantiate it by taking oath and 
making the imprecation invoking the 
curse of God upon him if his accusation 
is false If the husband retracts at this 
stage ho is liable to punishment for 
slander If, on the other hand, he per- 
sists in the accusation and makes the 
necessary oath and imprecation the said 
oath and imprecation save him from 
punishment for slander. After this the 
wife can either admit the charge in 
which case she would be liable ^ for puni- 
shment for adultery or she can repudiate 
it by taking oath and imprecation invok- 
ing the wrath of God against her if her 
denial is false In this case her taking 
the oath and making the imprecation 
saves her from punishment for adutery. 
It is only after going through this pro- 
cedure that the Kazi can pronounce a 
decree for divorce No doubt the truth 
or falsity of the charge has to be deter- 
mined at the present day according to 
the rules of evidence and procedure go- 
verning British Courts of law yet it is 
clear that when wife appeals to the Court 
0 law for dissolution of marriage the 
husband is allowed a locus pocnitentifiB 
before the marriage is dissolved If he 
avails himself of this locus pmnitentiiB 
he may be liable for punishment for the 
slander or defamation hut the marriage 
cannot be dissolved We are supported 
in this view by the following observa- 
tions of Sulaiman, J , in Eahima Bibi 
V Fazil (2). 

" The real basis of the procedure of the 
Mahomedan law seems to be that whoa the 
wife appeals to the Kasi and asks for the dia- 
soLutiOD of the marriage ou the ground that 
she has beeu falsely accused by her husbaud 
of adultery, it la odqti to tho husband to 

('ij A. i. A. 56=4« All. SSil 


admit that he had made a false accusationi 
aud thereby render himself criminally liable,, 
or to substantiate the accusation.” 

Now it remains for us to see whether 
the retraction made jn the present case is- 
or is not valid and sufficient. In agree- 
ment with both the Courts below we are 
of opinion that it is valid In para. 16» 
of his written statement the defendant 
simply alleged that he acted in good faith 
in making his complaint against Abdul 
Wahid Khan which as would appear 
from the statement made by his pleader 
in the course of oral pleadings was only 
to the effect that the plaintiff was being, 
detained hy Abdul Wahid Khan for 
adultery and not that any adultery had 
actually been committed He justifies 
his making of the charge but not the> 
charge itself The written statemont 
was unfortunately somewhat argumenta- 
tive but this much is quite clear that the 
defendant did not undertake to prove that 
the accusation was true or that the 
plaintiff had as a matter of fact com- 
mitted adultery We think that the 
subsequent applications made by the 
defendant on 5th and 6th December 
1927 were quite unnecessary However, 
they confirm the view which we take 
about the defendant making a retractioD 
and not trying to substantiate the charge. 

The learned counsel for the appellant 
in support of his contention about the 
retraction being invalid has relied oo 
Rahima Bihi v Fazil (2). That case 
is quite distinguishable. In that case 
the defendant denied his making any 
defamatory statement and wished to 
make a retraction after evidence on both 
sides had been recorded. The Court hold 
that the essential element of a retraction 
is the withdrawal of a statement previ- 
ously made and as the defendant denied 
making a defamatory statement he could 
not make any retraction. It was further 
held that as the defendant sought to 
make a retraction at a very late stag© 
and in the light of his conduct during 
the trial of the case there was no proper 
retraction In the present case the de- 
fandanb from the first moment admitted 
the accusation made by him and although 
he tried to explain fciie circuin stances 
under which he marie it he made no at- 
tempt to substantiate it and on the con- 
trary expressed regret for it. 

Lastly, there remains the fact that the 
defendant raised a plea to the effect that 
a true accusation does not give rise tc 
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any cause of action, though he coupled 
it with the statement that if a true im- 
putation can give rise to a cause of action 
the defendant withdrew it We are of 
opinion that this was merely a legal plea 
which is also well-founded. One of the 
conditions laid down under the Mahomo- 
dan Law in respect of laan entitling wife 
to a divorce is that she should be in- 
nocent. It follows from this condition 
that if the accusation is true the wife 
Aftnnot maintain a claim for divorce on 
that ground. This view is supported by 
the decision of the Bombay High Court 
in Khatijahi v Umarsaheb Anserasaheb 
{3) This legal plea, therefore, can at 
best amount only to this that the plain- 
tiff in order to claim a divorce must 
prove that the accusation made against 
her was false But in the light of the 
entire pleadings it cannot mean that the 
defendant undertook to prove that the 
accusation was trilo Under these cir- 
cumstances we cannot regard the fact of 
the defendant raising tliis plea as detract- 
,ing from the validity of his retraction, 
j For the above reasons we hold that the 
retraction was valid and proper and the 
claim of the plaintiff for dissolution of 
marriage had been rightly dismissed 
The appeal fails and is dismissed with 
costs. 

W s /ll K Appeal dismissed. 

(3) a. I. K l'J2B Bom. 235=52 Bom 2957 
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Srivastava, j 

Mt Mushrafi Bcgarn — Judgment-debtor 
— Appellant 

V 

Mohammad Mustajabullah Khan — 
Decree-holder — Kesporident 

Execution of Decree A]) peal No 15 of 
1928, Decided on 14 th September 1928, 
from order of Sub-Judge, Khcri, D/- 
■21st April 1928 

Civil P. C., S, 47 — Decree against husband 
— Wife impleaded as representative on his 
■death — Property in her hands attached — 
Objection by her that the property did not 
form assets of her husband is one covered 
by S. 47 and not by O 21, R. 58 — Summary 
rejection is illegal — Civil P. C , O. 21, R. 58. 

A dccioo was passed against a judgiiiont 
debtor, on wliose doatb, the >vifo was im- 
ploadod as his legal roprosontativc. On certaiu 
property being attached, the wife filed an ob- 
jection to the effect that the property in ques- 
tion did not form part of the assets of the 


deceased judgment-debtor, and hence it was 
not liable to attachment. The lower Court 
rejected the objection summarily. 

Held . that the objection was one covered 
by S. 47, and not by 0. 21, R 58, as the ob- 
jector was a party to the execution proceedings 
as the legal representative of the deceased 
judgment-debtor The lower Court was wrong 
in throwing out the objection without con- 
sidering it on merits. [P 21 C 2] 

All Mohammad — for Appellant 

Khaliquzzaman — for Respondent. 

Judgment — This is an execution of 
decree appeal by the judgment-debtor. 
Certain property was attached from the 
hands of the judgment-debtor on 4th 
October 1927 On 21st April 1928 
the judgment-debtor filed an objection 
to the effect that the property in ques- 
tion was not liable to attachment in exe- 
cution of the decree on the ground that 
the decree was against her husband on 
whose death she was impleaded as his 
legal repiosentative and the property in 
question did not form part of the assets 
of the deceased judgment-debtor The 
application purports to have been made 
under S 47 and 0 21, R. 58, Civil P C. 
The lexriied Subordinate Judge rejected 
the objections summarily without any 
inquiry on the very date on which they 
were filed on the ground that they had 
been filed “ with the evident intention to 
delay the sale.” 

There could he justification for the 
lower Court to adopt this course if the 
objection was one under 0 21, R 58 

and if the Court considered that the 
objection had been designedly or unnecs- 
sarily delayed But it is clear that the 
objection in the picsent case was one 
covered by S 47, Civil P C as the 
objector was a party to the execution 
l^roceodings as the legal representative 
of tlio deceased judgment-debtor This 
being the position, the lower Court was 
not justified in throwing out the objec- 
tion without considering it on the merits. 
The order of the lower Court is clearly 
wrong I set it aside and remand the 
case under O 41, R 23, Civil P C with 
directions to re-adinit the case under its 
original number and to dispose of it 
according to law The appellant will 
get her costs for tlie appeal from the 
respondent. The other costs will abide 
the event 

W S /r K Case lemanded. 
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Gokaran Nath Misha and Raza, JJ 

Jiyaoo Singh — Defendant — Appellant. 

V. 

Jageshar Singh — Plaintiff — Respon- 
dent 

Second Appeal No 29 of 1928, Decided 
on 29th September 1928, from decree of 
Addl. Sub-Judge, Sultanpur, D/- 24tli 
October 1927. 

Pre-emption — Trensfer — Nature of sale — 
Vendor out of possesBion but having title — 
Price definitely stated — Transaction is out 
and out sale in proeaenti and not sale of 
doubtful right. 

The mere fftcfc that a person is out of posses- 
sion would nob alone justify the Court iii hold- 
ing that a sale of property by him is a sale of a 
share in law suit, if it is not arcompanied by 
other circumstances such as a doubtful right. 

[P 24 C 1] 

A was the original owner On his death th« 
property was mutated in the name of his 
widowed daughter-in-law B who remained in 
possession till her death. During her lifetime 
C and D, nearest colhitcral heirs of d, insti- 
tuted proceedings against B in relation to J’s 
property, and subsequentlv transferred a moie- 
ty of it in possession of B by virtue of a sale- 
deed for a price part paid and part retained by 
vendee for meeting the expenses of the litiga- 
tion relating to that property . 

Held - that the sale was out and out a sale in 
prcpscnti, that it was not a sale of doubtful 
right and that a dednito sum was stated in the 
sale-deed as sale price of property 21 Cal. 49(», 
Dht. . 9 O.C. flO , j 0. C. 33l'; and .1. I. R. 
1922 Oudh 223, held fn he luidely staled A I 
R. 1922 Oudh 156, Foil . A. J H. 1926 Oudh 
296, Ref. [P 24 C 2] 

R D. Sinha and .4 C Mukerji — for 
Appellant 

Bhaguati Nath and Buhamhhar Nath 
— for Respondent 

Judgment — This is an appeal arising 
out of a pre-emption suit 

Tbe facts of tbo case are tbab one 
Raminand Singb was tbe original owner 
of certain properties situate in villages 
Sarangpur, A bran i and Pipri, Pargana 
Barausa, District Rultanpur, and died in 
1925 leaving behind him his widowed 
daughter-in-law Mt Marjadi Kuar and 
the defendants Surajpal Singb and Lakbni 
Singh (defendants 2, 3 and 4) as his col- 
lateral heirs. On his death Mt Marjadi 
Kuar, his widowed daughter-in-law, ap- 
plied for mutation of names in respect of 
the said property in her own favour. The 
aforesaid defendants raised objection in 
the revenue Courts to mutation being 
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effected in favour of Marjadi Kuar Th 
plaintiff Jageshar Singh was also an ob 
jector in the same proceedings Durinj 
the course of mutation proceedings defen 
dants 2 to 4 named above executed a sale 
deed in favour of defendant 1, Jiyaoo Singh 
who IS now the appellant before us, or 
22nd March 1926. By virtue of that sale 
deed defendants 2 to 4 transferred f 
moiety of the properties belonging t( 
Rainanand Singh, and to which the^ 
alleged they were entitled, for Rs 1,000 
Under the terms of tne sale-deed Rs. 20( 
alone were paid to the vendors at th( 
time of the execution of the sale-deed anc 
the remaining Rs 800 were loft with th( 
vendee Jiyaoo Singh for meeting the ex 
penses of the litigation relating to th( 
property in suit from time to time li 
might be mentioned here that althougl 
Mt Marjadi Kuar was successful in oh 
taining mutation in hcr'fnvour from the 
lowest revenue Court, yet she subsequent 
Iv died and the mutation of names was 
iiltiniately effected m favour of defendant! 
2 to 4 who were the collaterals of Rama- 
nand Singh and wore entitled to the en 
tire property left by him 

The plaintiff-respondent Jageshar Singt 
has brought the present suit for pre-emp 
iion in respect of the half-share trans 
ferred by defendants 2 to 4 in favour oi 
defendant 1 under the sale-deed men 
tinned above He claimed pie-eriiption 
on the payment of Rs 175 only which 
had been paid to the vendors at the time 
of tlie execution of the sale-deed He 
claimed pre-emption on the ground that 
he was preferentially entitled to the pro- 
perty in suit, it being situate within 
Mahal Ramanand Singh in which he him- 
self was a CO sharer 

The defendant-appellant Jiyaoo Singli 
contested the suit on two grounds Firstly 
that the sale evidenced by the deed dated 
22nd March 1926 was merely a sale of a 
law suit and could not therefore form the 
subject of pre-emption and secondly that 
if the plaintiff be held entitled to pre- 
empt he must be ordered to pay Rs, 1,000, 
the price of the property entered in the 
sale-deed 

The learned Munsif of Musaffrkhana at 
Sultanpur by his decree dated Ist August 
1927 held that the deed in suit was not a 
sale of a doubtful claim amounting to a 
sale of a law suit but was a sale-deed re- 
lating to the property belonging to the 
vendors and was therefore one which 
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could validly give rise to a right of pre- 
emption. He found that the actual price 
paid was Rs 175, Rs 25 having been 
spent in purchasing stamp and meeting 
other costs of execution of the deed, and 
this the vendee was bound in law to bear 
On these findings he decreed the suit of 
the plaintiff-respondent, Jageshar Singh 
and gave him a decree in respect of the 
property covered by the sale-deed on pay- 
ment of Rs 175. 

Wie vendee-appellant Jiyaoo Singh ap- 
pealed to the Court of the Additional Sub- 
ordinate Judgrrof SulLanpur who passed a 
decree dated 24th October 1927 allowing 
his a])peal to this extent that he decreed 
pre-emption in favour of the respondents 
on payment of Rs. 1,000 instead of Rs 
175 as decreed by the learned Munsif On 
an interpretation of the sale-deed he 
agreed with the learned Munsif and came 
to the Goncliision tliat the transaction was 
not a sale of doubtful rights which could 
ho considered as a sale of a share in a 
law suit and as such not liible to pre- 
emption 

The vendee Jiyaoo Singh has now ap- 
peilerl tu this Court Tlie case was ori- 
ginally set down for hearing before one of 
US but as it appeired that the question 
involved was one of importance it was 
referred for decision to a Bench of two 
Judges an:! the case is now before us 

The case has been argue I at great 
length and the only point which wo have 
to decide is whether the transaction evi- 
denced by the sale-deed of 22nd March 
192G amounts to such a sale of the pro- 
perty covered hy it as would validly give 
rise to a right of pre-emption or whether 
it IS merely a sale of a doubtful claim 
falling within the description of a sale of 
a share in a law suit, which would not 
give rise to a right of pre-emption 

We have read the deed carefully and 
have come to the conclusion that on a 
proper interpretation of the same it can- 
not be held to be a sale of a law suit, and 
we now proceed to give our reasons for 
holding this opinion The deed recites 
that the property belonged to Ramanand 
Singh and on his death the vendors were 
his nearest collaterals and that Mt Mar- 
]adi Kuar had no right to the property in 
suit. It further states that the said lady 
had filed an application for mutation of 
her own name after the death of Rama- 
nand Singh to which the respondent 
Jageshar Singh and other persons as well 


as the vendors had objected It was fur- 
ther stated in the deed that a litigation 
{muqadtna hazi) was therefore going on in 
the revenue Courts and as the vendors 
were not possessed of sufficient means to 
fight the case they were compelled to 
transfer a half-share in the properties left 
byRamanand Singh to the appellant Jiyaoo 
Singh, for a sum of Rs 1,000. Out of this 
sum, a sum of Rs. 200 was stated to have 
been received by the executants for their 
own expenses as well as to meet the costs 
of the stamp and registration of the deed,, 
and a sum of Rs 800 was left with Tha- 
kur Jiyaoo Singh for the purpose of fight- 
ing out the cise. It was further stated 
in the deed that the consideration for tha 
sale had been fixed at Rs. 1,000 which 
was to be treated as the purchase money 
{zarmman) and that if the vendee had to- 
spend more than Rs 800 left with him 
for the litigation expenses he would not 
be entitled to recover it from the vendors 
and if he spent less they would not be 
entitled to claim any refund of the said 
amount In the end the deed was des- 
cribed as a deed of absolute sale {hainamcu 
qatai ) 

From tlie provisions of the deed which 
we have stated above it would be clear 
that the price fixed in the deed was an 
ascertained sum, it being Rs. 1,000 It 
would also appear from the terms of the 
deed itself as well as from the facta 
proved that there was no doubt of any 
sorb as to the rights of the vendors Suraj-' 
pal Singh and others Mt Marjadi Kuar 
being the widowed daughter-in-law of 
Ramanand Singh could not be considered 
to liave any right to the property left by 
him under Hindu law, her husband hav- 
ing predeceased Ramanand Singh The 
appellant has not drawn our attention to 
any circumstance which might enable us- 
to hold that the right of the vendors in- 
this case was a doubtful one It was only 
pointed out that the vendors were out of 
possession and consequently the sale of 
the property must he held to be a sale of 
a law suit We regret that that circum- 
stance alone, unless it is accomiianied 
by other circumstances, would not 
justify us in holding that the property 
sold was merely a law suit In Abdul 
Wahid Khan v Shalika Bibi (l)^ 
a suit for pre-emption brought by 
the appellant Abdul Wahid Khan was- 
dismissed on the ground that he had pre- 
~(1) [1894J 2 fCa ' a. 20 (P.C.). 
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VLously denied bho title of the respondent 
Mt Shaluka Bibi and which had com- 
pelled her to raise money to defray the 
costs of a suit to recover her share and 
the consideration of the sale-deed execu- 
ted by her was for the purpose of provi- 
ding the money necessary for carrying on 
the suit, the amount of which could not 
be estimated In these circumstances 
the Privy Council dismissed the suit 
holding the transaction to be one which 
should be called a sale of a share in a law 
suit We asked the learned Advocate for 
the appellant to point out to us whether 
the respondent Jageshar Singh had at 
any time denied the title of the vendois 
of the appellant, namely Surajpal Singh 
and others. He had frankly adnjitted 
that he was unable to do so We are, 
therefore, compelled to hold that the two 
elements, namely, denial of the right of 
the vendors by the person claiming pre- 
emption and the sale-price being not an 
ascertained one were not present in the 
present suit and consequently the present 
case was one which could clearly be dis- 
tinguished from the case decided by their 
Lordships of the Privy Council 

Our attention \vas next drawn to three 
cases decided by the late Court of the 
Judicial Commissioner of Oudh reported 
in Mirza Mohamviad Abbas Ah \ A 
Quieros (2), Klmrshaid Ah v Rashid 
Husain (3) and Babu Lai v Ah Ahmad 
Khan (4) In these cases it was held 
that where property was not in possession 
of the vendor at the time of the sale and 
he had only a doubtful right to recover 
it, the sale could not be considered 
to be such a sale of a proprietary or 
under-propriotary tenure or a share 
of such tenure within the meaning of 
S. 9, Oudh Laws Act, as could give rise to 
a right of pre-emption We do not dis- 
sent from the view laid down in these 
cases though we must state, as was 
pointed out in a subsequent decision of 
the same Court in Gajadhar Frasad v. 
Maurokhan (5), that the mere fact that a 
person is out of possession would nob 
alone justify a Court in holding that the 
sale m dispute was a sale of a share in a 
Jlaw suit if unaccompanied by other cir- 
cumstances It must, in our opinion, 
iurther appear that the right sold was 
Teally a doubtful riglib No definite rule 
80. 

(3) [1906] 9 O. C. 331. 

(4) A. I. R. 1922 Oudh 223=25 0. C. 238. 

(5) A. I. R. 1922 Oudh 15G. 


1929 

can be laid down for determining in what 
cases such a right must be held to be 
doubtful. It must depend upon the facts 
of each case. If it is found that the pro- 
perty sold consisted merely of a doubtful 
right, the rule laid down in the three 
cases mentioned above would apply. In 
conclusion we would also like to refer to 
a recent case of this Court which is re- 
ported in Rampher Singh v Sheo Saran 
Singh (6) It was held in that case that 
before a pre-omptor can succeed in such a 
case he must assert title in the vendor 
and he must also show that the deed of 
conveyance is one evidencing a transac- 
tion of out-and-out sale, and not merely a 
promise to sell the property in future. 
It w'as also held in that case that the 
fact that the vendor is out of possession 
or in possession would not matter. Lb 
was further laid down that the iirice must 
be stated or ascertainable at the time of 
the execution of the deed, and therefore 
where a conveyance was executed in con- 
sidei’ation of a price and also a promise 
to do certain things w'hich was to cost an 
indefinite sum of money, the conveyance 
would not give rise to a right of pre- 
emption We are in entire agreement 
wnbh the view of law laid down by this 
Court in that case 

On the interpretation of the deed in 
suit and on a consideration of all the cir- 
cumstances, we are driven to the conclu- 
sion that though the vendors in the pre- 
sent case were out of possession at the 
time of the execution of the sale-deed in 
suit, yet thoir claim which formed the 
subject of the transfer could not be 
considered to be a doubtful claim, nor 
could the sale bo considered to be a 
sale of rights to coino into existence 
at some future tune or a mere promise 
to sell the same rights at some future 
time; nor could it bo said that the sale 
was not for a definite sum mentioned 
in the deed The conclusion at which 
we have therefore arrived, as will appear 
from what we have stated above, is that 
the sale in the present case was an out 
and 0 ub sale in preesenti, that it wasi 
not a sale of a doubtful right and that a| 
definite sum was stated in the deed! 
as the sale-price for which the property! 
was sold. Under these circumstances we 
hold that the transaction evidenced by 
the sale-deed dated 22nd March 1926 was 
one whicli could give rise to a right of 

(orA.'l. R. 192G Oudh 29G. 
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Imdad Ali V. Ashiq Ali 


pre-empfcioD and that the Courts below 
were right in allowing that right to 
prevail 

We, therefore, dismiss this appeal with 
costs. 

W.S /r K Appeal dismissed. 
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Stuart, C. J and Raza, J. 

^tmdad Ah — Plaintiff“App 0 llant 

V 

Ashiq Ah and others — Defendants — 
Respondents 

First Appeal No. 158 of 1927, Decided 
on 11th September 1928, from decree of 
Addl. Sub-.Judgo, Sitapur, D/- 16th Sep- 
tember 1927. 

Musalman Wakf Validating Act (1913)i 
S. 3 (a) — Family ii not restricted to members 
living with and dependant on wakif — Son of 
half-brother, father's brother’s son and half- 
sister are members of wakif's family. 

The woid “family" should not bo restricted 
to include only parsons residing in the house of 
^ind dopoiidont for maintoiiiinco on tho wakif. 
The son of wakif’s half-brothor, tho son of 
wakif’s father’s brother, the grandson of 
wakif’s fathoi’s biother and wakif’s half-sister 
are all mombora of tho wakif’s family within 
tho meaning of this soctiou oven though they 
live soparato from the wakif 22 Cal. 619 (P.C ) 
4iind A I R. 1925 Oudh 301, Di^s. from. [P 26 C 2] 

St. (J Jackson, Chhail Behan Lai aud 
H. D Chandra — for Appellant 

Mohammad Ayiib and Sheo Shankar 
]^ath — for Respondents 

Judgment. — This is a plaintiffs’ ap- 
peal against tho dismissal of his suit 
The plaintiff, Hafiz Imdad Ali is a 
resident of Xhairabad in the district of 
Sitapur He is now a man of over eighty 
years of age He is a Sunni by religion 
and governed by the Hanafi law Ho has 
no near relations On I5th January 1921: 
he executed and registered what purported 
to be a deed of wakf bv whicli he vested 
practically the whole of his property in 
the names of trustees who were to devote 
the income to charitable and religious 
purposes in conformity with the dictates 
of the Sunni faith Amongst otlior pro- 
visions 111 the deed were provisions for 
the maintenance of Imdad Ali and certain 
of his relations We have it admitted 
that shortly after the execution of this 
deed, Imdad Ali himself applied to the 
revenue authorities to remove his name 
from the revenue registers and to record 
the names of the trustees as the persons 
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responsible for the payment of the revenue 
of these properties So the trustees took 
over the management and administered 
the property. On 15th January 1927 
Imdad Ah brought tho suit out of which 
this present appeal arises to set aside the 
deed in question upon the grounds that 
he was an illiterate man, that for fire or 
six years he had been suffering from 
physical and mental debility, that his 
execution of the deed in question had been 
procured by fraud and undue influence, 
that he had actually executed the deed 
under the impression that he was to 
retain possession of the property in ques- 
tion during his life and that possession 
over it was only to pass to the trustees 
after his death He further attacked the 
deed on tho ground that its provisions 
were contrary to law and that it w^as un- 
enforceable in law (The judgment then 
discussed the evidence and holding that 
plaintiff was a free agent proceeded ) The 
learned counsel has ‘attacked the deed on 
the ground of vagueness and uncertainty 
on the following argument. The deed 
makes provision for the payment of main- 
tenance to certain persons including the 
plaintiff-appellant himself and declares 
this maintenance to be non-transferable 
and non-heri table As each person dies 
or in certain other circumstances the 
amount saved was to go into a taufir fund. 
The learned counsel suggests that this 
allotment to the taufir fund makes the 
disposition void for uncertainty bub we 
find in para 12 that the trustees are given 
explicit directions as to the utilization of 
the taufir fund and we find nothing 
uncertain about those directions They 
could use tho taufir fund for propaganda 
in support of the Muslim religion or they 
could use it for relief to distressed Mus- 
lims an! there is nothing uncertain about 
that disposition 

We now come to tho last point Tho 
learned counsel has attacked the deed 
strongly on the ground that it provides 
maintenance for Ashiq Ali, the son of 
Imdad Ali’s half-brother, Sadiq Ali, 
tho son of Imdad Ali's father's brother, 
Ahmad Ali, the grandson of Imdad Ali’s 
father’s brother and ^It Najuban, Imdad 
Ali’s half-sister His argument here is 
that these persons w’oro not moinbors of 
Imdad Ali’s family and that, therefore, 
the disposition is null and void under the 
provisions of S 3, Act 6 of 1913, the 
short title of which is the Musalman 
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Wakf Validating Act. Before we discuss 
the construction that the learned counsel 
would have us place on the words in S 3, 
it is necessary to refer very briefly to the 
circumstances in which Act 6 of 1913 
came into being. As a result of the deci- 
sion in whit is known as Ahdnl Fata 
case — Abut Fata Mahomed Ishak v Rus- 
somoij Dhur Choicdhaiy (l) by their 
Lortlahips of the Judicial Committee, Act 
6 of 1913 was passed In that decision 
their Lordships laid dowm that under 
Mahomerlan law a perpetual family settle- 
ment made in an alleged w’akf is not legal 
merely because there is an ultimate but 
illusory gift to the poor, and in that 
decision their Lovdships refused to a great 
extent to recognize dispositions which 
were colourable wakfs on the ground that 
they transgressed the law relating to 
perpetuities Their Lordships did not 
discuss a wakf of the nature of the wakf 
before us in which there is nothing ap- 
proaching creation of a perpetuity, and in 
w’hich the maintenance is in every in- 
stance for the lifetime only of the main- 
tenance-holder Act 6 of 1913 was passed 
to protect from attack certain wakfs based 
upon grounds of contravention of the law 
relating to iierpetuities It was intended 
to expand the law relating to the creation 
of a wakf and not to restrict it and a 
wakf which would have been considered 
good wakf before the Act was passed could 
not possibly be considered a bad wakf 
owing to anything contained in the Act 
As weare of opinion that the wakf before 
us would have been a good wakf in the 
light of the principles of the Ilanafi law 
and of the directions given by their Lord- 
ships in Abul Fata s case, it is hardly 
necessary to say anything more But as 
the po-int has been raised before us and 
as we have been referred to a deefsion of 
the late Court of the Judicial Commis- 
sioner of Oudh we think it advisable to 
make some remarks to the meaning of the 

word "family” in S 3, Act 6 of 1913. 
The decision in question is not reported 
in any authorized edition. It is, however, 
reported in Abdul Mahud Khan v. Nawa- 
zish All Khan (2), and as it seems to 
have been utilized as a guide in some 
Courts we think it better to refer to it. 
In that pirticular case a Bench of the 
late Court of the Judicial Commissioner 

(1) [1935] 22 Cal. 619=22 I. A. 76=6 Sar. 572 
(P-C.). 

(2) A. I. R. 1925 Oudh 301. 


Jagdish Prasad 1929 

of Oudh decided that cousins in the fourth 
and fifth degree could not be considered 
members of aJ^person’s family wnthin th&- 
meaning of S. 3, Act 6 of 1913 We do 
not decide whether such distinct relations 
should not bo considered members of a 
family, but wo are concerned with some- 
remarks mode in that decision. At p. 154 
it is said : 

" Wp considpr that the correct meaning of 
the word “family” in the Hiib-sectioii is that it 
inclndps only those persons residing in his 
house for whoso maintennnre the author of 
the trust is mainly responsible.” 

We see no reason whatever for intro- 
ducing this restriction It does not 
appear to us material whether the iier-' 
son in question resides in the housei 
or whether the author of the trust is 
mainly responsible for his maintenance 
We have not tho slightest hesitation in, 
finding that a brother is a member of a| 
Muslim’s family within the meaning of; 
this section even when such brother lives' 
in a different country and supports him-| 
self He does nob cease to be a member 
of the family thereby In the parti culari 
case before us we have nob the slightest, 
hesitation in finding that Asbiq Ali,, 
Sadiq All, Ahmad Ali and ^ft Najubanl 
are members of Irndad All’s family These 
findings dispose of all the pleas argued 
before us in appeal. We dismiss this- 
appeal with costs 

w s /R.K Appeal dismissed . 

AIR 1929 Oudh 26 

OoKAKAN Nath Misra and 
Nanavqtty, JJ 

Aditya Prasad — Applicant 

V 

Jagdish Prasad and others — Opposite 
Party. 

Application No 21 of 1928, Decided on 
30th August 1928, from order of Addl 
Dist. Judge, Gonda, D'- 3lBt March 1928. 

(a) Civil P C., O. 21, R. 90 — Material irre- 
gularity — Property to be sold in two loti — 
Creditor allowed to bid not below hii claim 
— At sale of one lot creditor offering certain- 
price and reierving right to offer balance at 
■ale of ■‘scond lot — Sale officer refuting ta 
accept bid — Property lold for much lower 
price — Material irregularity ii caused reiult- 
ing in substantial injury to decree-holder. 

Decreo-holder applied to the Court for per- 
missiou to be allowed to bid for tho purchaso 
of property to bo sold m two lots in execution 
of his own decree. Tho Court granted him 
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permission but; imposed condition that he 
would not be permitted to bid for any amount 
below the amount due Under the decree in his 
favour. When one of the lots was being sold, 
the decree-holder offered a certain bid, reserv- 
ing his right to offer the halaiico of the amount 
duo in his favour at the time when the second 
lot would be sold. The sale officer refused to 
accept the bid and knocked down the sale at a 
price much lower than that offered by the 
decree-holder. 

Held . that material irregularity was caused 
in the conduct of the sale, and that substantial 
injury had been sustained by the decree-holder 
by reMon of such irregularity. [P 29 C 1] 

(b) Civil P. C., S. 115 — Jurisdiction pro~ 
perly exercised — Mere disagreement with 
trial Court’s conclusion is no ground for 
revision 

If the trial Court, whose order it is intended 
to revise, bad jurisdiction to decide tho matter 
and has acted properly m exercise of that juris- 
diction, Its order should not be set aside merely 
on the ground that the High Court cannot 
agree with the conclusion arrived at by the 
tiial Court whether th(‘ ease is decided rightly 
cr wrongly 11 Cal. (i , IG Cal. 749 

(r.C.), and A I. R 1917 PC. 71, Foil 

[P 29 C 11 

(c) Equity— Party to a decree cannot be 
allowed to act in a manner so as to nullify it 
— Judgment’debtor cannot purchase his own 
property at auction. 

Where a person is party to a decree and is 
bound by its terms he cannot be allow’ed to act 
in a iiiaiiiiur so as to nullify or evade the terms 
of that decree. [P 29 C 2] 

A judgment-debtor, who was bound by tho 
terms of the decree to make a payment and 
who made default in payment in consequence 
of which his property was sold, cannot be per- 
mitted to purchase the same property 

[P 29 C 1] 

Badha Kishan — for Applicant 

Mrmohar Lat Khandelwal — for Oppo- 
site Party 

Judgment. — This is an application 
for revision of the order setting aside a 
certain auction-sale passed hy the learned 
Subordinate Judge of Gonda on 31st 
March 1928 

The facts wliich have given rise to this 
application are as follows : 

On 8th October 1925 three persons 
Jagdish Prasad, Gaya Prasad and Gur 
Prasad who are respondents 1, 2 and 3 
before us, obtained a decree for sale from 
the Court of the Subordinate Judge of 
Gonda for Rs 2194-15-6 against three 
persons, namely, Chaudhri Hargobind 
Singh, Chaudhri Bala Prasad and Babu 
Aditya Prasad, tho applicant before us. 
The decree clearly stated that the sum 
mentioned above should be paid by defen- 
dants 1, 2 and 3 upto the 8th April 1926 
and in case defendants 1 and 2 or defen- 
dant 3 ifaid the decretal amount in Court 


on or before the date fixed for payment, 
the plaintiff shall deliver up to the defen- 
dants all documents in their possession or 
power relating to the mortgaged property 
and shall, if so required, retransfer the 
property to the defendants free from mort- 
gage or other incumbrances existing in 
their favour The mortgaged property 
,we may mention consisted of a two ahnas 
share in village Dewari Khera and Or 
three annas share in village Bodhipur, 
both situate in pargana Sadulalinagar,. 
District Gonda 

None of the three defendants against 
whom tho decree was passed made the 
payment on the dale fixed and on 29th 
May 1926 a decree absolute was passed in 
favour of the three decree-holders named 
above against tiie three judgment-debtors 
already named Babu Aditya Piasad, the 
applicant, was also a ]iarty to that decree 
absolute for sale and the decree clearly 
stated that as the sum due had not been 
paid into Court on the date fixed, the pro- 
perty against which the decree for sale 
was passed should be sold and the pro- 
ceeds realized from the sale spent in the 
payment of the decree passed in favour 
of the decree-holders The amount for 
which the decree was made absolute was 
Es 2204-8-6 with future interest reckoned 
from 29th May 1926 

On 8th October 1926 the decree-holders 
applied for execution of the decree abso- 
lute for sale passed in their favour and 
on 24th February 1927 the Court ordered 
the mortgaged property mentioned above^ 
against which the decree for sale had been 
passed, to he sold m two lots, one con- 
sisting of the share in village Dewari 
Khera and the otlier consisting of the 
share in village Bodhipur Two separate 
proclamations were therefore ordered te 
be issued in respect of those two proper- 
ties The date fixed for the sale in both 
the cases w'as 20th April 1927 On 23rd 
March 1927 the decree-holders applied ta 
the Court for permission to be allowed to 
offer hid for the purchase of the property 
to be sold in execution of their decree. 
The Court granted them permission on 
the same date but imposed a condition 
that they would not he permitted to bid 
for any amount below tho amoiinl- due 
under the decree in their favour 

On 20th April 1927 the sale officer sold 
the two annas share in village Dewari 
Khera, it having been purchased by th© 
applicant, Aditya Prasad for Rs 700. On 
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the date of sale the decree-holders put in 
an application to the effect that the sale 
had wrongly been knocked down for 
Rs. 700 in favour of Babu Aditya Prasad 
altnough the decree-holders were willing 
to offer a bid of Rs 2,355-1-0 and that it 
was not proper for the Court to have 
ignored their bid They also stated in 
the application that the property was 
very much more in value than the sum 
of Rs 700 for which it had been sold to 
Babu Aditya Prasad The sale officer 
rejected the applicition on the ground 
that it had been made too late 

On 2ist April 1927 the decree-holders 
filed an application to the Court which 
had passed the decree under execution, for 
■setting aside the sale on the ground that 
the Court had acted irregularly in not 
accepting the bid of the decree-liolders 
and had therefore committed a material 
irregularity in the conduct of the sale 
It was also alleged by tliem in the said 
application that the result of the irre- 
gularity was that the propeity had been 
sold for much below its value and thus 
the decree-holders had suffered substan- 
tial loss On those grounds they asked 
that the sale be set aside 

The learned Subordinate Judge of Gonda 
who tried this application for setting 
aside the sale came to the conclusion that 
there had been no material irregularity 
in the conduct of the sale and no substan- 
tial loss was established to have been 
suffered by the decree-holders. In this 
view of the case he dismissed the objec- 
tion of the decree-holders and refused to 
eet aside the sale 

The decree-holders carried the matter 
further in appeal and the learned Addi- 
tional District Judge of Gonda came to 
the conclusion that inaterral irregularity 
had been established to have occurred in 
the conduct of the sale and it was evident 
from the sale proceedings that the pro- 
perty had been sold for much below its 
value On these hndings he reversed the 
order of the Subordinate Judge and sot 
aside the sale 

Babu Aditya Prasad, the auction-pur- 
chaser, has applied to this Court in revi- 
sion for setting aside the order passed by 
the Additional District Judge and it has 
been again urged by the learned advocate 
appearin'^ on his behalf that the learned 
Additional District Judge was wrong in 
holding that there was material irregula- 
rity in the conduct of the sale and that 
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the property had in consequence been sold 
for a low sum thus -causing substantial 
loss to the decree-holders. We have 
looked into the record and we find that 
what happened at the time of the sale on 
20th April 1926 was tha.t at first Babu 
Aditya Prasad offered a bid of Rs. 500 
Then one Mirza Sulaiman Shah offered 
the next bid for Rs 600. Babu Aditya 
Prasad then again raised the amount of 
hiB bid to Rs 700 One Raj Bahadur, 
guardian of the riinor decree-holders, was 
present at the time and ho offered a bid 
for Rs. 1800 The sale officer asked him 
to hid up to the decretal amount but he 
said that he would offer a bid for the 
balance when the other village would bo 
sold The sale officer under the circum- 
stances refused to accept the bid of the 
guardian of the decree-holders and knocked 
down the property in favour of Bahu 
Aditya Prasad for Rs 700 These facts 
are established from the evidence of Raj 
Bahadur Lai, tlie guardian himself, who 
was examined as witness I and from the 
evidence of Pandit Ram Kewal, reader of 
the sale officer, who was examined as 
witness 2 This evidence therefore esta- 
blished clearly that it is not true that the 
decree-holder had not made any offer and 
the fard boh must be read in the light of 
the evidence of Raj Bahadur and of Pandit 
Ram Kewal, who was responsible for the 
writing of the said fnrd. We are there- 
fore of opinion that the officer conducting 
the sale was clearly wrong in refusing to 
accept the bid offered by Raj Bahadur 
Lai on behalf of the decree-holders The 
permission granted by the Court to the 
decree-holders on 23rd INIarch 1927 did 
not specify what amount the decree-holders 
were to bid when one item of the pro- 
perty covered by the sale-decree was to be 
sold The decree-holders’ guardian was 
therefore clearly within his rights to 
offer a bid for Rs 1800 when the village 
Dewari Khera alone was being sold, re- 
serving his right to offer the balance of 
the amount clue in his favour at the time 
when the second item of property covered 
by the decree, namely, the share in vil- 
lage Bodhipur was sold We are in entire 
agreement- with the view taken by the' 
learned Additional District Judge The' 
refusal on the part of the sale-officer toj 
accept tlio bid of the decree-holders, ini 
our opinion, amounts to a material irre-l 
gulanty committed in the conduct of 
the sale. 
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As to the substantial injury suffered by 
the decree-holders by reason of this irre- 
gularity the position in our opinion is so 
obvious that it requires no argument. 
The decree-holders could have realized 
the entire amount of their decree or at 
least such portion of it as they might 
have chosen to have offered the bid for 
and by not being allowed to offer bids at 
the time of the sale which was the action 
of the fale officer there has resulted a loss 
to them in the property being sold for a 
a sum of Rs. 700 only It is clear that 
they had offered at least Rs 1,B00 and if 
the sale officer had accepted their bid for 
that sum, the decree would have become 
satisfied at least to that extent The 
substantial injury suffered by the decree- 
holders by reason of the irregularity com- 
mitted in the conduct of the sale is, there- 
fore, in our opinion amply established by 
the facts proved 

We are, therefore, of opinion that the 
learned Additional District Judge was 
quite correct in holding that there was 
irregularity committed in the conduct of 
the sale and that substantial injury had 
been sustained by the decree-holders by 
reason of such irregularity and therefore 
no case for interference in revision has 
been made out on the merits. But we 
should like to point out that their Lord- 
ships of the Privy Council have frequently 
observed that the High Court in exercis- 
ing its revisional powers is not justified 
to exercise them merely on the ground 
that the order passed by the Court below 
seems to it to be erroneous. If the Court, 
whose order it is intended to revise, had 
jurisdiction to decide the matter and has 
acted properly in the exercise of that 
jurisdiction, its order should not be set 
aside merely on the ground that the High 
Court cannot agree with the conclusion 
arrived at by the trial Court whether the 
case is decided rightly^ or wrongly If 
the Court deciding it had jurisdiction to 
decide the matter, it cannot be considered 
to have exercised its jurisdiction illegally 
or with material irregularity simply be- 
cause the case appears to the High Court 
to have been decided wrongly — vide 
Bajah Amir Hasan Khan v Sheo Bakhsh 
Singh (l), Muhammad Yusuf Khan v 
Abdul Rahman Khan (2). In a recent 
case decided by their Lordships of the 

(1) [1005] 11 Cal. 6=11 I. A. 237 (p7c.)~ 

(a) [1B89J 16 Oftl. 749=16 I. A. 104=5 Sar. 

862 (P.C.). 


Oudh 29 

Privy Council and reported in Bala- 
krishna Udayar t Vasudeva Atyar (3) 
their Lordships observed at p 267 (of 44 
I A) that S 115, Civil P. C , applies 
only to a case of jurisdiction alone the 
irregular exorcise of it or non-exercise 
of it, or the illegal assumption of it, and 
that the section is not directed against 
conclusions of law or fact in which the 
question of jurisdiction is not involved 
It, therefore, appears to us to be clear on 
the authorities quoted above that even if 
the conclusions arrived at by the learned 
Additional District Judge had been erro- 
neous we would not have been justified 
in interfering with them in our revisional 
jurisdiction. 

We might also mention that we are in 
entire agreement with the principle oi 
law mentioned by the learned Additional 
District Judge in his judgment that where 
a person is a party to a decree and is> 
bound by its terms he cannot be allowed! 
to act in a manner so as to nullify orr 
evade the terms of that decree The 
learned Additional District Judge observed] 
that the applicant Aditya Prasad was a 
judgment-debtor in the decree obtained 
by the respondents against him and others 
on 8th October 1925. That decree clearly 
specified that Babu Aditya Prasad w'ho* 
was impleaded as defendant 3 should make 
the payment as ordered by the decree 
within the time fixed by it and that if 
the money was not so paid the property 
mortgaged or sufficient part of it was to . 
be sold This would not enable Babu 
Aditya Prasad who was bound by the 
decree to purchase the same property 
after having made a default in making 
the payment he was directed to make 
It appears to us to be clear that no judg- 
ment-debtor can be permitted to do this. 
Allowing such a thing to be done by the 
judgment-debtors would clearly enable 
them to nullify the effects of the decree 
by which they are and must be held to 
be bound 

We, therefpre, dismiss this application, 
with costs 

W S /r.K. Application dismissed. 


(3) A. I. R. 1917 P.G. 71=40 Mad. 793=44 
I. A. 261 (P a). 


Aditya Prasad v. Jagdish Prasad 
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Raza and Srivastava. JJ. 

Sarfaiaz 52 ngh — Plaint i ff — Appel 1 an t ■ 

V 

Udwat Singh and others — Plaintiff and 
Defendants — Respondents 

Second Appeal No 130 of 1928, Decided 
on 13tli September 1928, from decree of 
Addl Sub-Judge, Gonda, D/- 4th Pehru- 
ary 1928 

(a) Transfer of Property Act, S. 60 — Clog 
lOn redemption — Stipulation not to redeem 
for 35 years -No other advantageous provi- 
sions to mortgages — There is no clog on 
redemption. 

Whorfi a t^jrrn of fcho mortgage is thirby-fivo 
yearij .ind the deed does nob contain any 
provisions as are wholly advaiitag^ous to the 
mortgagjc and do not confei any corrospoiid- 
ing advaiitagesi in favour of the mortgagors, 
there is no clog on the redemption A I It. 

1914 P C , A I H. I'Jil Oiiih 45 , AIR. 

1915 Oudh 403, and A.I.li. 1027 Oudh 237, Foil. 

[P 31 C 2J 

(b) Transfer of Property Act, S 60 — Clog 
on redemption — No undue influence — No un- , 
fair dealing — Mere stipulation of high rate 
of interest is no clog. 

Where there is no undue infiuencQ or unfair 
'dealing, no case of clog can bo put forward 
merely upon the ground that a high rate of 
interest has l)??n .stipulated for lu the mort- 
gage deed 1 O.L J 330, Foil. [P 32 C Ij 

(c) Transfer of Property Act, S. 60 — Clog 
on redemption — Usufructuary mortgage — 
Usufruct not sufficient for interest on whole 
amount — Provision for interest on the re- 
maining amount at stipulated rate — There is 
no clog on redemption. 

Whore the profits of mortgaged property are 
nob enough to cover interest accruing on a 
portion of the mortgage money and that por- 
tion is left to carry interest at the rate provi- 
■ded for in the document, enforcement of such 
stipulation would not amount to a clog on 
the equity of redemption A I. R 1927 Oudh 
595, Foil. [P 32 C 1] 

NannuUah for Ilyder Husein and A 
C. Mukerji — for Appellant 

A P Sen and Mahahir Prasad — for 
Respondents 

Judgment — These two appeals, 
Nos 129 and 130 of 1928, arise out of 
suits Nos 235 and 252 of 1927, decided 
by the learned Munsif of Tarabf^anj on 
30th November 1927 

The dispute in these suits relates to a 
1 anna 4 pies share in village Indorpur 
in the district of Gonda. The circum- 
stances out of which these suits have 
arisen, si far as they are material to this 
judgment, may be shortly stated : 

Drigbijai Lil and Girwar Lil, son of 


one Raj Bahadur, were owners of the pro- 
perty in suit. They mortgaged the pro- 
perty to Gur Fartab Singh for Rs 950, 
for a period of fifteen years, on 5th 
September 1911. It was a possessory 
mortgage. 

On 14th October 1925 Drigbijai Lai 
and his son Gur Charan and Girwar Lai's 
widow, Mt Parshadi, mortgaged the pro- 
perty m suit to Sirfaraz Singh for 
Rs 1,600, out of which Rs 900 were left 
with the mortgagee for redemption of the 
prior mortgage of 5th September 1911. 
The term of the mortgage in favour of 
Sarfaraz Singh was thirty-five years and 
SIX months. The mortgagee was to appro- 
priate the profits in lieu of interest on 
Rs 1,000 and interest was to be paid by 
the mortgagors on the remaining Rs 600 
at Rs 18/12 pel cent per annum, coni- 
poundable yearly 

On 29th July 1926 the mortgagors 
(Drigbijai Lai and others) sold the pro- 
perty in suit to Udwat Singh, brother of 
Gur Pratab Singli, jirior mortgagee 
Udwat Singh and Gur Pratab Singh are 
admittedly members of a joint Hindu 
family 

Sarfaraz Singh deposited Rs 950 in 
Court under S. 83 of Act 4 of 1882 on 
2nd April 1927 to pay oft the prior mort- 
gage of 1911. However, Gur Pratab Singh 
refused to accept the money and the^ 
result was that the application was dis- 
missed on 28th May 1927 Suit No 235 
was thereupon brought by Sarfaraz Singh 
on 11th August 1927 for redemption of 
the prior mortgage of 1911, against Gur 
Pratab Singh and Udwat Singh. The 
defence was that the mortgage was extin- 
guished as Udwat Singh had already 
redeemed the property from his brother 
Gur Pratab Singh and thus nothing was 
left to bo redeemed 

Suit No 252 was then brought by 
Udwat Singh and' the original mortgagors, 
against Sarfaraz Singh, on 6th September 
1927 for redemption of the mortgage of 
1925, on the allegation that the terms of 
the mortgage constituted a clog on re- 
demption and that they were therefore 
entitled to redeem the mortgage at once 
without waiting for the term entered in 
the deed 

The claim was resisted by Sarfaraz 
Singh He denied that the terms consti- 
tuted a clog on redemption and contended 
also that Udwat Singh, being transferee 
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from the mortgagors, could not raise the 
plea of clog on redemption 

Both the suits were tried together by 
the learned Munsif of Tarabganj. He 
found in Sarfaraz Singh's suit that the 
latter was entitled to redeem the mort- 
gage as the alleged redemption by Udwat 
Singh from Gur Pratab Singh was a bogus 
one The suit of Sarfaraz Singh was 
therefore decreed by the learned Munsif 
Hejfound in Udwat Singh’s suit that the 
terms of the deed do not constitute a 
clog on redemption and the claim for 
redemption was therefore premature He 
therefore dismissed that suit 

Udwat Singh and his transferrors then 
appealed. Both the appeals were allowed 
by the learned Additional Subordinate 
Judge The result was that the claim of 
Udwat Singii was decreed and Sarfaraz 
Singh’s suit was dismissed with costs 

Sarfaraz Singh has now come to this 
Court in second appeal He challenges 
the findings of the learned Additional 
Subordinate Judge on the points decided 
against him. 

The plea that Udwat Singh could not 
raise the plea of clog on redemption has 
now been given up by the apiiellant’s 
learned counsel He contends, however, 
that the terms of the mortgage of 1925 do 
not constitute a clog on redemption and 
the claim for redemption should therefore 
he rejected. The only point for determi- 
nation in appeal No. 130 of 1928 is 
whether the terms of the deed in suit 
(i.e , mortgage-deed dated 14th October 
1925) operate as a clog on the equity of 
redemption We have lieard the learned 
counsel on both sides at some length 
We have also examined the deed in suit 
carefully We think the terms of the 
deed in suit do not operate as a clog on 
the equity of redemption 

It has now definitely been settled by 
the case of Bakhtawar Berjam v Husnim 
Klianum (l) that ordinarily there cannot 
be any redemption before the term of the 
mortgage expires. As pointed out in the 
case of Soha7i Lai v Kiiiiwar (2), a stipu- 
lation for a long period before which re- 
demption is not to be allowed does not 
by itself amount to a fetter on the right 
of redemption, but it may when coupled 
with other collateral covenants in the 
mortgage, go to show an intention on the 

fl) A. I. R. 1914 P. C. 36=36 All. 195=41 I 
A. 84 (p.a.). 

(2) A. 1. R. 1921 Oudh 45. 
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part of the mortgagee to render redemp- 
tion extremely difficult, if no6 altogether 
impossible, so as to constitute a clog on 
the equity of redemption. It was of course 
held by the late Court of the Judicial 
Commissioner of Oudh in the case of 
Muhammad Khan v Bam Lai Kaltvar 
(3) that a postponement of the right of 
redemption for a long period, wheu 
coupled with such other provisions in the 
mortgage-deed as are wholly advantageous 
to the mortgagee and do not confer any 
corresponding advantages in favour of the 
mortgagor, operates as a clog on the equity 
of redemption and the mortgagor is enti- 
tled to be relieved of it. As pointed out 
in the case of Dargahi Lai v. Rahq-un- 
ni^m (4), decided by a Bench of this 
Court on 20th April 1927, if the effect of 
a condition postponing redemption for a 
specified term of years is to make the 
mortgage practically irredeemable, a Court 
is justified in setting it aside, but ordi- 
narily, and in the absence of a special 
condition entitling the mortgagor to re- 
deem during the term for which a mort- 
gage IS cieited, the right of redemption 
can only arise on the expiration of the 
specified period 

Whore a mortgage contains a condi- 
tion that it should not be redeemable 
for 75 years and the condition is not 
unreasonable and its effect is not at 
the end of that perioii to raise the 
amount payable for redemiition to an un- 
conscionable figure, the condition which 
prevents redemption until the period of 
75 years has pissed is enforceable. Each 
case has to bo decided on its own facts 
and circumstances There is nothing 
more dangerous and misleading than to 
ajiply tho inferences to be drawn from one 
set of facts to the facts and circumstances 
proved elsewhere Wo have examined the 
deed in suit carefully The term of the 
mortgage is of course thirty-five years and 
SIX months, but we find no other provi- 
sions in the mortgage-deed as are wholly 
advantageous to the mortgagee and do not 
confer any corresponding advantages in 
favour of the mortgagors The mortga- 
gors or their ancestors had already mort- 
gaged the property in suit to Gur Pratab 
Singh for Rs -950 by the deed dated 5th 
September 1911. It was a mortgage with 
possession and the mortgagee was to 
appropriate the profits in lieu of interest. 

(3) A. I. R. 1925 Oudh 406. 

(4) A. I. R. 1927 Oudh 237. 


Sarfaraz Singh v. Udwat Singh 
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It appears that the prohbs accruing from 
the property were sufficient only to pay 
the interest duo on the mortgagee for 
redemption of the prior mortgage The 
mortgigee was to appropriate the usufruct 
in lieu of interest on Rs 1,000 and interest 
was to be paid by the mortgagors on the 
remaining Rs 600 at Rs 18-12-0 per cent 
per annum with yearly rests The profits 
of the mortgaged property were not suffi- 
cient to cover the interest accruing on the 
said BUQi 'of Rs 600 and hence the mort- 
gagors had covenanted to pay interest at 
the rate mentioned above. In the first 
place, the rate of interest is not a high 
rate In the second place, in the absence 
of undue influence or unfair dealing, no 
case of clog can be put forward merely 
upon the ground that a high rate of in- 
terest has been stipulated for in the 
mortgage-deed see Saheh Bakhsh Singh 
V. Muhammad Ah (5) As pointed out in 
the case of Gokul Prasad v Goitri 
Prasad (o), where the profits of the mort- 
gaged property are not enough to cover 
interest accruing on a portion of the mort- 
gage money and that portion is left to 
carry interest at the rate provided for in 
the document, there is no reason why the 
enforcement of a covenant of that nature 
■would constitute any clog on the equity 
lof redemption. It is true that interest, 
if it remains unpaid, may accumulate, 
but who IS to blame for that. It cannot 
accumulate if it is paid by the mortgagors 
at the proper time. The mortgagors can 
easily stop the running of interest by 
making payments at the proper time. If 
they fail to do so they have themselves to 
thank for the consequences We do not 
find that the conditions entered in the 
deed are unreasonable The covenants in 
the mortgage in suit do not show that 
there was any intention on the part of 
the mortgagee to render redemption im- 
possible or extremely difficult. Under 
these circumstances, wo are not prepared 
to agree with the finding of the learned 
Additional Subordinate Judge on the point 
under consideration. We hold, agreeing 
with the learned Munsif, that the terms 
of the deed in suit do not constitute clog 
on the equity of redemption Udwat 
Singh’s suit is therefore premature and 
the claim for redemption must therefore 
be rejected. 

The result is that we allow appeal 

Ci) [1920] 7 O. L. J. 389=58 I. C. 115. 

(6) A. I. R. 1927 Oudh 595. 
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No 130 of 1928 and, setting aside th& 
decree of the lower appellate Court, res- 
tore that of the first Court. The appel- 
lant will get his costs from Udwat Singh 
respondent in all the three Courts 

Wo cannot dispose of appeal No 129 of 
1928 which arises out of suit No 235 
of 1927 The appeal which arises out of 
that suit was not disposed of by the 
learned Additional Subordimite Judge on 
the merits. Having disposed of the other 
appeal, he did not think it necessary to 
dispose of appeal No 3 of 1928, bofore 
him on the merits and made the following 
observations in his judgment : 

"in view of tha dpcinioii in the first case the 
second suit should be dismissed. Therefore 
the decree of the Court below m the other suit 
No. 235 of 1927, decreeing the suit for posses- 
sion, IS set aside and the appeal No 3 of 1928 
IS also allowed with costs and the suit No. 235 
of 1927 is dismissed with costs ” 

Wo allow the appeal and setting aside 
the decree of the lower appellate Court 
remand the case to that Court with 
directions to re-admit the appeal under its 
original number in the register of appeals 
and proceed to determine it according to 
law Costs will abide the result. 

W S./r K. Case remanded 
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Gokaran Nath Misra and 
Skivastava, JJ 

Mt Naurozi — Plaintiff — Appellant. 

V 

Mohammad Noor Khan — Defendant — 
Respondent. 

First Appeal No 32 of 1928, Decided 
on 10th October 1920, from decree of 
Sub- Judge, Mohanlalganj, D/- 28th No- 
vember 1928. 

Oudb Laws Act, S. 5 — Reasonable amount 
of dower should be determined from means 
of busband at tbe time of suit. 

Section 5 lay.s down that the dower to be 
allowed by the Court shall be reasonable with 
reference bo the means of the husband and the 
status of tho wife. In determining what 
amount would be reasonable considering the 
means of the husband, the Court has to look to 
the means of the husband at the present time 
when the contract is sought to ho enforced and 
not to hiB moans at the time when the contract 
was entered into, [P 34 C 1] 

Ghulam Hasan and Mohammad Husain 
— for Appellant 

Wasim Anant Prasad and Sri Ram — 
for Respondent 
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Judgment. — This is an appeal against 
the decision of the Subordinate Judge of 
Mohanlalganj, Lucknow. It arises out of 
a suit for the recovery of dower Ad- 
mittedly the marriage of the plaintiff and 
the defendant took place on 5th May 1890. 
The plaintiff’s case as alleged in the 
plaint IS that the dower fixed at the time 
of mirriago was Rs. 20,000 and that she 
had been divorced on 1st May 1926 and 
was therefore entitled to recover 
Rs* 20,000 on account of dower from the 
defendant The defendant in his defence 
pleaded that the dower fixed at the time 
of nikah amounted to Rs 111 only and 
that this amount had been paid up after 
the divorce. Ho also pleaded that the 
divorce took place about 30 years ago and 
BO the claim was barred by time In any 
case, he pleaded that the amount claimed 
was excessive and unreasonable 

The learned Subordinate Judge held 
that the evidence led by the plaintiff as 
well as by the defendant on the question 
as regards the time of the alleged divorce 
was unsatisfactory but accepted the plain- 
tiff’s case that she had not been divorced 
before the proceedings, which took place 
in the City Magistrate’s Court on 2l8t 
May 1926 On the question of dower he 
found that the plaintiff had failed to 
prove that it was fixed at Rs 20,000 He 
further held that the evidence given by 
the defendant about the dower being 
Rs 111 was far from satisfactory How- 
ever, he held that as the plaintiff had 
failed to establish her case the Court had 
no option but to accept the defendant’s 
figure. Ho also disbelieved the evidence 
relating to the alleged payment of dower 
by the defendant. On these findings he 
gave the plaintiff a decree for Rs ill 
only. It should bo noted tivat the learned 
Suboidinato Judge also recorded a finding 
to the effect that if the dower had been 
proved to have been Rs 20,000 he would 
have awarded Rs 5,000 as a reasonable 
.amount 

The plaintiff comes here in appeal 
She has confined her claim in this Court 
to the sum of Rs 5,000 The contentions 
raised on her behalf are that on the evi- 
dence, oral and documontry, it has been 
satisfactorily established that the amount 
of dower fixed at the time of marriage was 
Rs. 20,000 and that at any rate it should 
be found that the customary dower in her 
family was Rs. 20,000 
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Both parties are agreed that ou the day 
when the plaintiff was married to the de- 
fendant the plaintiff’s sister, Mt. Mariam 
Ehanam, was also married to one Wali 
Bakhsh Both marriages took place at 
one and the same time The plaintiff’s 
case was that at the time of her marriage 
there were executed two documents, one a 
nikahnama (Ex. 1) and the other an 
iqrarnama (Ex 2) by the defendant in 
favour of the plaintiff Two similar 
documents were executed in connexion 
with the marriage of the plaintiff’s sister, 
one being nikahnama (Ex 4) and the 
other an iqrarnama (Ex 3) by Wali 
Bakhsh in favour of Mt Mariam Khanam. 
All these four documents were denied by 
the defendant In his state nont as D. 
W. 1 he alleged that no nikahnama was 
written in the marriage But the 
genuineness of the two iqrarnamas (Exs 
2 and 3) was accepted in the course of the 
trial of the suit and their genuineness is 
no longer disputed The learned Sub- 
ordinate Judge did not accept the nikah- 
namas (Exs. 2 and 4) to be genuine We 
cannot boo our way to agree with the 
learned Subordinate Judge in this matter. 
In the first place, when the plaintiff and 
her sister adopted the rather unusual 
course of getting deeds of agreement on 
stamped papers in their favour containing 
stipulations intended to safeguard them- 
selves against ill-troatment and securing 
promise for suitable provision for their 
food and raiment, etc, it is in the highest 
degree improbable that they should not 
have resorted to tho very coiiiinon prac- 
tice of getting nikahnamis executed. 
Realizing this fact the learned counsel 
for tho defendant stated before us that 
nikahnamis wore executed but they were 
different from E.xs 1 and 4 This posi- 
tion is hardly available to the defendant’s 
counsel when the defendant stated on 
oath that no nikahnamas were executed 
at all 

Next, let us examine tlie reasons given 
by the learned Subordinate Judge for 
rejecting Exs 1 and 4. (The judgment then 
discussed tho of genuineness of Exs 1 and 
4, and concluding that they were genuine 
proceeded) It was pointed out by the learn- 
ed counsel for the defendant-respondent 
that at the time of marriage tho plaintiff 
and her mother were almost paupers and 
it was argued that it was therefore most 
improper that such a large sum should 
have been fixed as dower Tho argament 
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docB nob appedl bn us, as ib is a niabber of 
common knowledge bhab bhe amounts 
fixed for dower are frequently oub of all 
proportions to the means of the husband 
It IS this pnictico which led the legis- 
lature to enact the provision cont lined in 
R 5, Oudh Laws Act We therefore find 
that the arnount of dower fiTod at the 
time of marriage was Rs 20,00f) fnfhis 
view, it is not necpssirv for ns to (inter 
into the (jUnsLion of customary dower hut 
we might rtjrnark tliat thfj evulent-ri with 
regard <o it is verv meagre inasnmcli as 
it consists only of tfie urieoi rohoraf ed 
statement of f ho pl iintilF ahoiif, the dower 
of her five bisters hivirii^ been fixel nt 

Rs 20,nf)f) 

The, next riunstion is as rf'gards the 
amount which slioiiM he consifleied roi- 
Honihle within the meuiing of S ft, Oudli 
Raws Act The leirnel Siihordin ite 
Judge w.is of opinion th it the defeoidant 
possesserl propei ty wcntli Rs 20,000 or 
Rs ^'i.OOO The oial e\ idcmco on the 
point consists n( tlu^ sfdit-uy staLorncnt 
of Ahdiil A/I/ Khan (T W No ']), a hio- 
thei of the defendant Ifis evidinuio is 
(piito vaguf' and we have no flouht that 
ho hag very much ('xaggeratod the means 
of the dofondant It is admitted hy the 
plaintiH that the dnfnnduit and Ins bro- 
ther, Zihid All (P W 2), wore nob on 
goodteims \g n^jiuds tlio defondanh’s 
sbatcmont contained in llio plaint in the 
suit brought hy him for yiartitiori he did, 
no doubt, claim that his shaie in bhe 
entire propoifcy, movoiihlo and immovahle 
possessed by the two hrotlieia was 
Rs 20,000 f3iit lb IS ohvinug that at 
that biino ho was intorostod in oxiggora- 
ting the value of his share in the pro- 
perty which lie (daiiued from his hrnthor 
Further the learned Ruhordinate Judge 
lias fixed at Rs 5,000 as a reasonable 
amount with loferenco to the menus of 
the luisliand Ho has entirely ignored 
another eloinent which alsn roqiiirea to be 
considered, namely, the status of the wife 
S 5, Oudh Raws Act, la^s down that the 
dower to he allowed by the Court sliall he 
reasonable with roforenco to the moans of 
the husband and the status of the wife 
In this ease it is admitted by the plain- 
tiff that her father was a khansaman, who 
had died 10 or 12 voais before the mar- 
riage and that at the time of her marriage 
her mother used to live by sewing clothes. 
The defendant himself at the time of 
mariiago was earning only a few annas a 


day and his father used to earn about 
Rs 5 or Rs 6 a month by'pnvabe tuition. 
However this is immaterial as we have to 
look to the means of the husband at the 
present time when the contract is sought 
to he enforced and not to his moms at the 
time when the c^nLi.ict was entered into , 
Making necessary allowance for the ex-i 
aggeratmu rnido in the evidence referred 
to r(*garding the means of the hush ind 
and piiuigdiie consideration to the status 
of the wife, wo are of opinion that Rupees 
2,000 would he .i roisorviblo amount We 
hold aecnidinglv 

It nniriins now to rleal with the cross- 
nhjections libi 1 liv I ho dtdondant Tiie 
only point iirgerl in support of them is 
that tlio divorce took ydaco ‘10 veaig ago 
Rolnnco his honn jilacorl on I lie st.ibo- 
iiionls of Nur Khin, dofenrlrint (D W I ), 
N.i/ii Khan (1) W 2) and A/i/ Muham- 
mad Kli.iii (J) W .d) The defendant is 
obviously a most intt'restcd witness His 
stoiy .iluMit the di)\%er having been fixed 
at Rs 111 only and aljnut that dower 
having also been piul has been fouii 1 to 
1)(‘ utLnrly false Na/ir Kliin is his own 
hiothei and A/iz Miiliainm id Khan is liis 
sisLoi’s son Vs punted oub hy Iho 
loariicil Sufiordiiiato Jiulge, the plairititrs 
statemonL about the wife of D W 2 hav- 
ing tieoii present at the time of tlie divorce 
IS conti.idictnd by the btatement of D W 
2 l-o till' (MIoct thit ho liail not lieon mir- 
iied when the divoico took yilace The 
lo.iinod Riiho 111 mate Judge roinirkod in 
lus julgmcMit tliat the evidence these 
witnesses did nob impresH him at all 
favourably We can see no reason to dis- 
agree with the estimate foimed by the 
learned Ruhordinato Judge legardmg the 
voiacity of theso witnesses We there- 
fore upliold Ins finding about the defen- 
dant having failed to prove tliat the di- 
vorce took place 30 years ago 

The result is that wo allow the appc'al 
and decree the plaintilT's claim for Rs 
2,000 The parties will receive and pay 
costs according to their success and 
failure in both the Courts The cross- 
objections are dismissed with costs 

S N 'rk. Appeal allowed 
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Stuart, C. J. and Eaza, J. 

Girdhan Lai and another — Appel- 
lants. 

V 

Deputy Commissioner , Gonda — Res- 
pondent. 

Misc. Appeal No. 24 of 1928, Deoidod 
on 17th October 1928, from order of Addl 
Sub-Judi^o, Gonda, D/- 24th rlanuiiry 1928 

(a^ Civil P. C., O 9, R 13 -Appeals 
BS^inst ex-parte decrees dismissed — They be- 
come merged into appellate Court's decrees 
and original Court cannot set them aside. 

WIiGi'G appBtiH figfiiiisb ox-parfc 1 decrees are 
dismibs id, tlio decrees of the onginal Court 
coasG to exist from the dati of the dismissal 
and bhov hjcomo merged into tlu appdlate 
Court’s decrees. Thoreaftoi the original Court 
has no jniisdiction to sab aside its ox-part 3 de- 
crees oil the application of the judgm Mit-debt- 
ors 37 All. !20S , A f. R I'Jii Cal S30 , and 
A. I n. I'lJl Oadk 141, Fall. [P 33 C 1] 

(b) Civil P^C., O 9, R 13 -Zx-parte de- 
cree against criminal in jail for non-ap- 
pearance — Application to ss^ asid* such de- 
cree — No special concession should be made 
in favour of criminals. 

A Court wliilo consdoriug whether it is pro- 
per to set aside ail ex-'partu decrea pass.nl by it- 
self should nob mako special concession in 
favour of criminals who wore in jail which 
would not bj granted to iion-criminals who 
were pTevjiited from personal appearance 

LP 35 C 2] 

S. N Rnij — for ApiJolLints. 

G H 7 homas — for Rosponrlenb 

Judgment — Thoso appeals fail on a 
preliminary point Two decrees were 
passe 1 against the appellants ox-parto by 
the Subordinate Judge of Gonda on .3lst 
May 1927 The appellants who were con- 
victs in jail at the time took two separate 
<5ourses They applied on 13tli July 1927 
to the Subordinate Judge of Gonda to set 
aside these ex-parte decrees and they ap- 
pealed on 11th October 1927, to the Chief 
Court against the decrees on the merits 
Their appeals were dismissed on the 
merits by the Chief Court in First Appeals 
Nos 122 and 123 af 1927 on 14th Novem- 
ber 1927 After their appeals had been 
dismissed theleirned Subordinate Judge 
refused to set aside the ex-parte decrees 
His order is dated 24th January 1928 
The appeals must fail because the learned 
Subordinate Judge clearly took the right 
course as he had no jurisdiction to set 
aside these decrees. After the appeals 
were dismissed by the Chief Court the 
decrees of the Subordinate Judge from 
that date ceased to exist and merged in 
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the Chief Court’s decrees. This principle 
has been laid down very clearly by a 
Bench of the Allahabad High Court in 
Mathura Prasad v. Ram Charan Lai (l). 
This decision was followed by the Judi- 
cial Commissioner's Court in Mahahali 
Prasad v Baibhaddar Singh (2) and was 
again followed by a Bonch of the Calcutta 
High CfAirt in Kalim-ud-din Ahmad v 
Esahah-ud-din (3) Tlioro is thus no force 
in the appeils But apart from that 
we are constraiiiel to s ly that on the 
merits the applications for restoration 
rightly deserved to be dismissed The 
appellants interests were represented in 
the Court below both by their agent 
and by a pleader After a time the agent 
absented himself lie stated that his 
absence was due to illness The trial 
Court has found, and has rightly found, 
that this story was nntino The pleider 
continued to appeir until the end of the 
ciso when ho stated that ho had no fur- 
ther instructions and that ho would do 
nothing inoro Then the trial Court passed 
ex-parte decrees very properly The trial 
Court would have acted very improperly 
if it had not passe 1 ex-p irbo decrees at 
the time The argument put before us is 
that because the appellants were in jail 
special concession should bo made in their 
favour We do not understand why, 
special concessions should be made' in, 
favour of criminals which would not be 
granted bo non-crimmals who wore pre-j 
vented from personal appearance We 
dismiss these appeals with costs 

S.N /r K Appeals dismised. 

(1) [1915] 37 All 20S-2S I.G. 201=13 A L.J. 

28J 

2 ) AIR 1921 Oiiih 141^24 0. C 232. 

3) A I. R. 1924 Cal 830=51 Gal 715. 

AIR 1929 Oudh 35 (2) 

Stuart, C J and Raza, J 

Mohammad Ahsan Ah and oi/iers— De- 
fendants — Appellants. 

v 

Ikram Ali and others — Plaintiffs — 
Respondents. 

First Appeal No, 2L of 1928, Decided 
on 15th October 1928, against decree of 
Sub- Judge, Mohanlalganj, D/- 22ad De- 
cember 1927 

(a) Will — Construction — Lady devising 
property by will — Second son to have powers 
to make realization and collectiom from 
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estate and to get 12 p. c., of gross rental as 
haq taluqdari — Other sons in their status 
of subordination to be entitled to share of 
profits — In previous proceedings Judges 
while interpreting her mother's will remark- 
ing that under this lady’s will other sons 
were entitled to guzari only — Other sons are 
entitled to as good a title as second son — In 
previous case Judges made only passing re- 
marks which cannot throw light on this will 

“A lady doviHcdiher immovable! property to 
her lour sons and the will provided After mo 
my second sou Al ftiiall becoino my successor 
and uiidor his subordiuabion his threo brothers 
shall remain M alone sbiill have power to 
raakj rcali/ation and collections from the 
estaje M shall hiivo powei to take 12 per cent 
as haq talukdari on the entire gross rental, my 
threj sous in their status of bubordination 
shall be entitled to get profits at the rate of 
one-fourth each " In certaiu previous pro- 
ciidings, m which the Judges wore concerned 
with Lh ! construction of a will by tho lady’s 
mother, they had considered that under this 
documeut M's brothers had no right to any- 
thing more than a gu/.ara or money payment. 
But no reasons were given in th3ir judgment 
to support a suggestion that tho mother and 
daughter hiid wished bo dispose of their pro- 
perty in the same mann.'r 

Held . that on tho correct interpretation oi 
thj will M's brothers had as good a title as 
M in respect of their shares They were cer- 
tainly nob guzardars. Tho power of manage- 
inent, the dignity of the position, and the 
righj to haq talukdari were reserved for Af, 
but apart from that there was no distinction 
in titl •. [i’ ^ IJ 

Hi^ld . farther that tho Judges in tho previ- 
ous case had only mad 3 a passing remark as 
regards this will’ and their decision regarding 
tbj mother’s will cannot throw light on the 
dicisioii of tho daughter’s will for it is always 
dangerous to construe tho words of one will by 
the construction of more or less similar words 
ju a clifleroiit will ; A. I. R 1922 i’ C. 
63. FoU. Li" 38 C 1] 

(b) Specific Relief Act, S. 42- One co- 
tenant managing estate and paying profits 
to other co-tenants - He asserting with 
success before revenue authorities that 
they were not entitled to proprietary rights 
—The other co-tenants suing for declaration 
as to their title without joint possession 
—Their prayer for declaration of title was 
correct 

A tonant-m-common, who was entitled to 
the inanagemeut of the estate and who paid 
other t'*nants-in-commc'n their profits out of 
the estate, had ass orted with success before the 
roveuiio authorities that they had no proprie- 
tary rights and that they were only mainten- 
ance holders. The obhgr beuants-in-cominon 
sued foi declaration as to their title ; but nob 
for joint possession 

He d ■ that the prayer for declaration was 
a correct prayer on their part. [P 38 C 2] 

(c) U. P. Land Revenue Ad, Ss. 233 and 
in —Person entitled to three annas share— 
He suing for partition— Revenue authorities 
recognizing his right to one anna -He ask- 
ing partition of one anna and stating that 
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he would get his title to remainder settled in» 
Court — Other party in possession on his 
behalf — He could sue for declaration of his 
title to remainder — There was no objection 
under S 111 regarding two annas share so as 
to bar civil Courts’ jurisdiction under S. 233. 

A person entitled to threo-onnas bharo in 
a village, sued for portion of his bhare , 
hut till! revenue aubhontics rccogiii/od his 
title foi one anua share only Uc applied 
saying that ho would bo satisfied if he obtained 
a portion of a share of one anna only for the 
pri'bent. But he stated very clearly that ho 
did not withdraw his cliiiin in respect of the 
remainder and that ho was going to get hm 
title settled in respect of the remainder by tak- 
ing his roinedy in a conipeiciit Court He then 
sued foi declaration of his title to tho remain- 
ing two iiniKib It was argued against him 
that he could not obtain a docroo for a de- 
claration but he could only obtain a decree 
that he was in joint pc sscssion. It was also 
argued that his suit was bariod under S. 233, 
Laiid Kevenue Act 

Held : that he could sue for declaration of 
his title to the two annas share. lie need not 
have sued for joint possession for he did nob- 
desire to oust the other side from possession 
who were holding on his behalf. 

Held farther : that there is nothing in tho- 
Land Revenue Act, which prevents recorded 
coshaior from applying for a partition of only 
u portion of his share lie asked tho revenue 
aubbonbics to partition the one anna in res- 
pect of which his title was admitted and tn 
have the remaining two annas out of tho case 
until he had obtained tho decision of a com- 
petent Court it could not be said that there- 
was in respect of tho two annas any objection 
undc*r S 111 laising the question of proprie- 
tary title Tho suit was nob therefore barred 
by S. 233, Land Revenue Act 38 All. 302 
(/’.B.), Foil. [I' 39 C 2, P 40 C Ij 

Ilyder Ilusein and A C Mukerjt 
for Appellants 

M Washim and KhaJiq-U z-Zaman 
for Respondents. 

Judgment, — This is an appeal by cer- 
tain defendants against a decree in which 
the plaintitls have obtained a declara- 
tion that they are co-proprietors in cer- 
tain property, co-undor-proprietors in 
certain other property and co-muafidars 
in certain other property In order to 
understand the questions for decision it 
is necessary to state the following facts : 
A lady called Mukhtar-un-nisa was mar- 
ried to a gentleman called Ghazanfar All. 
She owned certain property in her own 
right He owned certain property in 
his own right This lady admittedly 
made a will on 15th October 1889, devis- 
ing all the pro])orty in her possession. 
According to tho plaintiffs she devised 
under this will her immovable property 
to her four sons The disposition was, 
according to the plaintiffs, that her 
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-second son Mohsin Ali, should remain in 
possession oE the whole of the immova- 
ble property hut that ho should enjoy 
only a portion of the incomo and that her 
three remaining sons should own the ro- 
inainder with no power of management 
^(that being left entirely to Mohsin Ali) 
but as proprietors with a title similar to 
the title of Mohsin Ali Put in the 
shortest uiannor their case would thus ho 
that the four brothers were tenants-in- 
ciifAmon, Mohsin Ah, however, being in 
complete charge of the property and be- 
ing considered m a social position analog- 
ous to that of a t.iluqdar He was to 
lecGive as a special allowance twelve iier 
cent of the entire gross rental, which was 
described as haq taliiqdan The lady 
died on 22nd June 1H90 and Mohsin Ah, 
as would bo expected from the terms of 
the will, engaged with the revenue au- 
thorities for the piyment of the 
(jovornment revenue of the revenue pay- 
ing property The names of the other 
sons were entered m tlie rovonue papers 
hut from the entries in the rovonue 
papers it would almost appeal that Moh- 
sin Ali was tlie proprietor Tie died in 
1920 and ho is now represented by his 
sons, the appellants in this appeal His 
brother Taliawar Ah prodeceised him 
?iiid it IS accepted by both sides that 
Mohsin All, succeeded to Taliwar Ah’s 
riglits The idaintids-rospoiidents are 
Ikram Ah, another son of Ghazanfar Ali 
and Mukhtar-un-uisa, the two sons of 
another deceased son Ashiq Ah and a son 
•of a dcce.ised son of Ashiq Ah 

There has been no contest as to the 
fact that the rights of the paitios in the 
property are hereditary. But at the 
recent sebtlemonts of the Bara Banki and 
Lucknow Districts the appellants asserted 
that the four plaintiffs respondents had 
only the posi tion of maintenance-holders 
and that they were not entitled to h we 
their names entered in the proprietary 
registers Tho revenue authorities ac- 
-cepting this view, the'plaintiffs instituted 
tho suit out of which this appeial has 
arisen to obtain a declaration that they 
liave proprretary interests Their case 
was not that they were out of possession 
They admitted that they have been paid 
their share of tho income regularly. They 
were not entitled to management. Their 
oaso, however, was that they were prop- 
rietors or under-proprietors or muafidars, 
^s tho case might be with exactly the 
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same title which Mohsin Ali had pos" 
sessed, although they made no claim to 
the special privileges allowed to Mohsin 
Ali under the terms of the will. The 
loarned trial Judge having decided in 
their favour tho appellants have come 
hero contesting his decision on various 
grounds It is sufficient to say, as far as 
this appeal is concerned, that a previous 
plea taken to the effect that the suit was 
barred by limitation has now been tibin- 
doned and that all other pleas have been 
abandoned except tho following three 
pleas 

It is argued in the first place that on 
a construction of Mukhtar-un-nisji’s will 
the plainiilTs are clearly maintenance- 
holders and no more It has been argued 
that in no circumstances can a suit for 
declaration lie and that in pirticular no 
suit for declaration can lie with reference 
to any part of the village Jasmanda It 
18 further argued that tho plaintiffs are 
doliarred under the provisions of S 233 
(k), Land Revenue Act, (Local Act 3 of 
I90l) from asserting title to any jiortion 
of tho village Jasmanda After having 
heard the arguments of the learned counsel 
for the appellants and tlio reply of the 
loarned counsel for the respondents we 
dispose of the plois as follows • We agree 
with the construction placed by tho 
learned trial .Judge on the terms of the 
will of Mukhtar-un-nisa to which refer- 
ence has already been made This wifl 
is Ex-A-2. A correct translation of the 
important passages is as follows 

"J After in,', n\y second son Mohsin Ali 
shall be rny successor in respect of my entire 
immovable property specified beloNv and under 
his snbordiiiatiuii his three brotheL.s, viz 
Tahawar Ali, Ashiq Ah and Ikram All, shall 
rnmaiii ^lohsiii All iilono shall have power 
to make loalizatioii and collections from tho 
estate make paym^'nt of revenuo, other Crovoni- 
inent demands, thu subscriptions of the British 
Indian Assocnitioii and of the Canning college. 

“2 My successor Mohsin Ah shall have 
powei to take 12 per cent, as haq taluqdari on 
the entire gross lental in which are included 
tho Government revenue, other Govoiuraent 
dues, thn subscription of the Association and 
of tho (jaiining College. After deducting the 
abnvo-meiitioiied items my throe sons, viz., 

Tahwar All, Ashiq Ah and Ikram Ah m thoir 
status of subordination (inatahti) shall be en- 
titled to get profits, by way of samjhnuta at 
th^ rate of one- fourth each, from my suc- 
cessor Mohsin All 

"0 lu respect of such liabilities as might be 
payable from me after m\ death, all my four 
sons shall be liable iii equal shares. Tho debt 
of the Allahabad Bank, which is at prosout due 
from me, shall be paid according to the instal- 
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mcnts provided in the document of the said 
debt, and until that debt, i. o., principal and 
interebt, bo paid up lu full ; the profitB of the 
estate mean that sum which shall bo surplus 
after paying the said debt and other liabilities. 
But if my successor, without any causp, neg- 
lect to pay that debt and other liabilities, then 
each of my other thiuo heirs shall be com- 
petent to recover from him lull share of profits 
due to him and pay in his o\mi way his res- 
pective share in the debt.” 

The office traiiRlation in paragraph 
2 "in thoir capacity of under-pro- 
prietors” is incorrect The correct 
translation is the translation 'svhich we 
have given "in their status of subordina- 
tion ” We agree with the learned trial 
Judge that on the correct construction of 
this document Tahawar Ali, Ashiq Ah 
and Ikram Ali had as good a title as 
M oh sin All in resxiect of their shares. 
They were ceitainly not guzaradars The 
power of management, the dignity of the 
position and the right to haq taluqdari 
were reserved for Mohsin Ah, hut apart 
Ifrom that there was no distinction in 
(title. It has been suggested to us that in 
previous proceedings a Bench of the late 
Judicial Commissioner’s Court consi- 
dered that under tliis document Mohsin 
All's brothers had no right to any 
thing more than a guzara or money pay- 
ment. The reference is to an appeal 
Mohammad Ahsan Ah v Masvd Ah (l) 
The portions in question will ho found at 

p. 342 and p 344 (of 10 0 L J ) it is 
admitted by the learned counsel for the 
appellants not only that this decison can 
have no cftect as res ]udicata but also 
that the learned Judges composing that 
Bench were not concerned with the con- 
struction to ho placed on the w'lll in 
question and that it was not necessary for 
the purpose of their judgment that they 
should even refer to it. They were con- 
cerned in that case with the construction 
of a will made by Mt Mulch tar-un-nisa’s 
mother Their Lordships of the Judicial 
Committee in Mt Sasiman Choudhurain 
V. Shih Narain Chaudhury (2) stated in 
one portion of their judgment that it was 
jalways dangerous to construe the words 
W one will by the construction of more 
lor less similar words in a ditferent 'will 
No reasons were adduced in the decision 
in question to support a suggestion that 
the mother and daughter would have 
wished to dispose of their property in the 

(1) A. 1. R. 1924 Oudh 149. 

(2) A. I. R. 1922 P. C. 63=1 Pat. 305=49 I. 

A. 25 (P.C.). 


same or a different manner and we agree 
with the learned trial Judge in respect 
to the light afforded on the decision of this 
appeal from the decision in the previous 
case that the learned Judges who decided 
the previous case had only made a pass- 
sing remark as regards Mukhtar-un-nisa’s 
will. We therefore find against the ap- 
pellants on this point 

In respect to the second point wo think 
it necessary to add very little to what the 
learned trial Judge has said Ho said 
that as the plaintiffs were in joint posses- 
sion and in receijit of their sliaies of the 
profits it was only open to them to ask 
lor a declaration as to their title m order 
to remove the cloud cast upon it It has 
been argued before us that they should 
have sued for joint possession But on 
their own showing they are already in 
joint possession There case was that the 
tenant-in-coiiimon, who was entitled to 
the management of the estate and who 
paid them their profits out of the estate 
had asserted with success before the re- 
venue authorities that they had neither 
jiroprietary, under-proprietary normaufi- 
d.ir’s title and that they were merely 
maintenance-holders In these circum- 
stances we consider that a prayer for a 
declaration in respect of the majority of 
the property at any rate w^as clearlv a cor- 
rect prayer but it is argued that the case 
of the village Jasmanda stands on a diffe- 
rent footing To understand this last 
argument, however, it is necessary to go 
into the question of what occurred in 
previous proceedings before a revenue 
Court 

We have already stated that Gliazanfar 
Ali owned certain property and that 
Mukhtar-un-niS'i owned certain other pro- 
perty Ghazanfar Ah owned a four annas 
share in Jasmanda The four annas share 
of Ghazanfar Ali descended in equal parts 
to Tahawar Ali, Mohsin Ali, Ashiq Ali 
and Ikram Ali. They each received one 
anna Under the terms of their mother’s 
will they each received two annas Thus 
they had three annas each When Taha- 
war All died his share of fchreq annas des- 
cended to Mohsin Ali Mohsin Ali then 
had six annas Ashiq Ali had three annas 
and Ikram Ah had three annas. Mohsin 
Ali sold six annas to a certain Gaya Pra- 
sad The transfer was not questioned at 
the time and no claim has been made now 
against Gaya Prasad or his successors-in- 
interest The remaining six annas stood 



1929 Md Ahsan Ali v. 

in the name of Mohsin Ali only This fact 
was not surprising as the whole of the pro- 
perty of the estate stood in the name of 
Mohsin Ali Ikram Ali, however, and the 
three plaintiffs mentioned sued in regular 
partition proceedings before the revenue 
Court each to have a three annas share divi- 
ded The partition Court 'it first refused 
them any relief on the ground that their 
names did not appear on the registers Then 
followed certain prcjceedings and even- 
tually the revenue authorities entered their 
names in respect of two annas leaving the 
names of the present appellant in regard 
to the remaining four annas Then the 
present plaintiffs-rospondonts came back 
to the revenue Court and they put in ap- 
plications which will be found on this re- 
cord as Exs 79 and 81, in which they 
said that their names had now been re- 
corded in respect of one anna each and 
that they would be satisfied for the pre- 
sent if they obtained partition of a share 
of one anna each bub they stated very 
clearly and very distinctly that they did 
not withdraw their claims in respect of 
the remainder and that they were going 
to get their title settled in respect of the 
remainder by taking their remedy in a 
competent Court The suit out of which 
this appeal arises lias been the remedy to 
which they referred 

The case for the appellants hero is that 
the plaintiffs-respondents have put 
themselves completely out of Court in 
respect of that four annas share for it is 
argued that they cannot obtain a decree 
for a declaration and that at the best 
jthey could only obtain a decree that 
!they were in ]oint possession We 
jdo not think that there is any force in 
this argument for according to their plaint 
the other side were naturally in posses- 
sion of the share and were holding it on 
their behalf They clearly did not desire 
to oust the other aide from possession and 
they never asked that the other side 
slioilld bo ousted from possession Ano- 
ther point is raised that under S 233 (k), 
Land Revenue Act, the plaintiffs-respon- 
donta are deprived of all remedy. A civil 
Court is not permitted under S. 233 (k) 
to taim cognizance of a suit for partition 
or union of mahals except as provided in 
Ss 111 and 112. This takes us back to 
S 111 We are not concerned with S. 
112. The pertinent portion of the section 
is as follows: 

"If on or before the day so fixed, any objeo- 
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tion is made by a recorded oosharor, invol- 
ving a question of proprietary title which has 
not already been determined 'by Court of com- 
petent jurisdiction’ the authorities can either 
refuse to proceed with the matter until the 
question has been determined by competent 
Court, or require the person making the objec- 
tion to in'ititutc a .suit within throe months for 
the dotormmatiori of the question or inquire 
itsolf into the merits of the objectiou.” 

Even if this section had application it 
is difficult to see how the appellant could 
succeed on this argument for even if it bo 
taken that the plaintiffs-respondents had 
in the revenue proceedings made an ob- 
jection involving this question it could 
well he considered that the revenue autho- 
rities had declined to grant any appli- 
cation for the partition of the four annas 
until the question in dispute had been de- 
termined by a competent Court The 
matter could hardly he earned further 
than that We have it from Exs 80 and 
82 that what the revenue Court did, 
after hearing the statements of the plain- 
tiff s-respondents, was to partition off the 
two shares of one anna recorded in Llioir 
names, without any reference to the re- 
mainder of their application Although 
the Court did not in so many words de- 
cline to grant the applications for the 
partition of the four annns until the ques- 
tion in dispute had been determined by a 
competent Court it received the applica- 
tion of the plaintiffs-respondents that 
they were going to Lake the disputes to a 
competent Court and then proceeded not 
to grant partition over the four annas 
Rut apart from that fact we do nob find 
that there was at the time any objection 
in respect to four annas involving a ques- 
tion of proprietary title before the revenue 
Courts, for these objections had clearly 
been withdrawn. 

It was laid down by a Full Bench of 
the Allahabad High Court in Kalka Pra- 
sad V Ma7imohan Lai (3), that there is 
nothing in the Land Revenue Act which 
IJroveiiLs a recorded cosharer from apply- 
ing for a partition of only a portion of his 
share We can find nothing in the Act 
which will prevent a man, who has a six 
annas share, from obtaining a paiLition of 
two annas only and in the future obtain- 
ing a partition of two annas more. This is 
what the plaintiffs-respondents could have 
done in the matter. They said that they 
were now recorded in respect of two annas 
but that their remaining four annas was 

(3) [1916] 38 All. 302=33 I. 0. 86=14 A. L.J' 
373 (P. B.). 
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not accepted by the revenue authorities. 
They therefore asked the revenue autho- 
rities to partition the two annas in res- 
pect of which their title was admitted and 
to leave the remaining four annas out of 
the case until they had obtained the deci- 
sion of a competent Court upon the sub- 
ject It cannot be said that there was in 
respect of the four annas any objection 
raising the question of proprietary title. 
This plea therefore also falls As all the 
three pleas, which have been argued at 
the Bar, have been decided by us against 
the appellants we dismiss this appeal 
with costs. 

S.N /r.K. Appeal dismissed. 
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Gokaran Nath Misra and 
Pollan, JJ 

Rahmat Ali — Plaintiff —Appellant 

V 

Lachhman Prasad and another — De- 
fendants — Respondents 

Miso. Appeal No 37 of 1928, Decided 
on 29th October 1928, from decree of Sub- 
Judge, Bara Banki, D/- 16th April 1928 

Deed — Construction — Mortgagor creating 
furthei* ' charge! — Mortgagee righti void — 
Sale "referring to rights sold by terms "Haq 
Murtahini” — Both mortgage and further 
charges pass by sale. 

S executed a usufructuary mortgage in 
favour of F and sub.saquantly by two other 
deeds created further charges on the same pro- 
perty in favour of F. The mortgagee rights of 
F were then purchased by another man as 

Haq Murtahim " and no rofereuca was made 
at the time of sale to the further charges. 

Held ■ that the rights which were purchased 
included both the mortgage and the further 
charges. There was no need that any spocifio 
mention should have be.'ni made of the ozis- 
bence of the further charges they being already 
included in the term “ Haq Murtahim " 

A. I. R. 1922 All. 174 {F B ), Rel. on. [P 41 C 1] 

Radha Krishna — for Appellant 

Ali Mohammad — for Respondents. 

Judgment. — This is an appeal from an 
order of the Subordinate Judge of Bara 
Banki remanding a suit to the lower 
Court for decision of certain issue. The 
suit relates to the redemption of certain 
property which was mortgaged by one 
Subba on 27th April 1898 to Abdul Rah- 
man. This was an usufructuary mort- 
gage and Subba executed two deeds of 
further charge in favour of the same 

Ahlllll Tlahmnn nn AfVi AniTnaf 1 RQQ anil 


16th October 1900. A creditor of Abdul 
Rahman subsequently brought a suit and 
had the mortgagee rights of Abdul Rab- 
mau in this property put up for sale. 
These mortgagee rights were purchased 
by the present respondent on 21 st No- 
vember 1905 and he obtained possession 
of the property Subsequently in the 
year 1916 Patan Din, who was the heir 
of Subba, sold the equity of redemption 
to one Karim Bakhsh and this transac- 
tion was confirmed by a subsequent trans- 
fer made by the widow of Subba Karim 
Bakhsh then gifted the equity of redemp- 
tion to Rahmat Ali who is the plaintiff- 
appellant before us and who is also the 
heir of Abdul Rahman. Rahmat Ali 
brought the present suit for redemption 
as the representative of the original 
mortgagor, claiming that he should only 
be required to pay the five hundred rupees 
due on the mortgage of 27th April 1898, 
because that alone had been purchased by 
the respondents in 1905 and the two 
deeds of further charge not having been 
purchased devolved upon himself as the 
heir of Abdul Rahman The only ques- 
tion which wo are called upon to decide 
at present is whether the respondent pur- 
chased the mortgagee rights contained in 
the deed of 27th April 1898 only, or whe- 
ther he also purchased the rights con- 
tained in the deeds of further charge 
dated 4th August 1899 and 15th October 
1900 

On this point the two Courts below 
have taken diametrically opposed views 
The learned Munsif considered that the 
word haq mnrtahini ” being in the 
singular could refer only to the right con- 
veyed by a single document, namely the 
original mortgage, and as no reference 
was made at the time of the sale to the 
two deeds of further charge it should bo 
concluded that these deeds of further 
charge were not purchased The learned 
Subordinate Judge takes the opposite 
view. He points out that the word ‘haq” 
in the singular is generally used for 

haquq ” the plural, and ho points out 
that both the deeds of further charge, 
charge the money on the property mort- 
gaged in the original mortgage and cannot 
be separated from it. 

We have read the two deeds of further 
charge and there can no question that 
they are both charges on the property and 
that they provide that the original usu- 

f Vimf n !l ¥■«/ nnrkinfrra rfA Ua WAfl a a 
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unleBB they are also discharged We 
have no doabt that the view taken by the 
lower appellate Court is correct, because 
the mortgagee rights which were pur- 
chased by the respondent in 1905 must 
be held to include both the mortgage and 
the further charges which cannot be dis- 
sociated from one another. There wag no 
need that any specihc mention should be 
made of the existence of the further 
charges when they are already included in 
the lertn “ haq murtahini ” We have 
been referred to a decision of a Bench of 
the Allahabad High Court, Har Prasad 
V Bam Chandra (l), where purchaser 
from the mortgagors managed to oust the 
mortgagee on payment of the original 
mortgage money and a suit was brought 
by the mortgagee to recover possession 
relying upon certain subsequent charges 
on the same property In this case it 
was held that the effect of the deed of 
subsequent charge was to create a further 
usufructuary mortgage on the share of the 
'executant which was already under the 
mortgage and the mortgagee was held to 
be entitled to retain possesion of his share 
in the property until the amounts secured 
by the two documents were paid to him 
This was a case in which erapliasis is 
laid on the fact that such deeds of further 
oharge cannot be dissociated from the 
original usufructuary mortgage where 
they thcuiselves are made a charge on the 
^ame property 

We find that the “ haq murtahini ” 
purchased in this case includes the deeds 
of further charges and we, therefore, agree 
with the lower appellate Court in re- 
manding the suit for decision of certain 
other issues, and we dismiss this appeal 
with costs 

S.N /r k. Appeal dismissed. 

(1) A iTr. 1922 AlTri74=44 All. 37 (F.B.). 
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Gokaran Nath Misra and 
Nanavutty, JJ 

Sant Bam — Plaintiff — Appellant. 

V 

Bam Manorath — Defendant — Respon- 
dent. 

Second Appeal No. 375 of 1927, Deci- 
ded on 26th July 1928, from decree of 
Ist Class Sub-Judge, Bahraioh, D/- 11th 
August 1927. 


« (b) Civil P. C., O. 41, R. 22— Account 
■uit — First appeals filed by both parties — 
That of one party dismissed — Second appeal 
not filed by that parly from dismissal of 
bis first appeal — His claim cannot be taken 
by way of cross-objections to second appeal 
filed by opposite party 

In a suit for accounts, after hearing objeC~ 
tions bo the Commissioner’s report a certain 
sum was found to be due to the plaintiff and a 
decree was accordingly passed. Both parties 
appealed from it and on plaintiff’s appeal an 
additional sum was decreed, but defendant's 
appeal was dismissed. Plaintiff filed a second 
appeal, but defendant filed only cross-objec- 
tions. 

Held that the cross-objections should be 
dismissed as the decree against defendant had 
becoino final by the defendant’s failure to ap- 
peal from the dismissal of his first appeal and 
the defendant is not entitled to claim by way 
of cross-objection what he had claimed in his 
first appeal. [P 42 C 1] 

(b) Practice — Second appeal — Evidence. 

It IS not open to a Uourb in second appeal 
to appraise the value of evidence on the value 
of which both the lower Courts had agreed. 

[P 42 C 2] 

3ft (c) Practice — Pleadings found untrue — 
Decision in favour of opposite party given— 
Party is not bound by his pleadings which 
were found untrue. 

If a particular fact is alleged in his plead- 
ings by a party and an enquiry is made re- 
garding its truth or otherwise and as a result 
of that enquiry it is found to be untrue and 
decision is given on the basis of such finding 
in favour of the opposite party, such opposite 
party is no more in a position to ignore that 
finding and to ask the Court to hold the 
party originally taking such a plea to be 
bound by it . A. I. R. 1915 1\ C. 2, Foil. 

[P 43 C 1] 

Zahur Ahmad — for Appellant 
AH Zaheer — for Respondent. 
Judgment. — This is a second appeal 
arising out of a suit for accounts in 
relation to a certain partnership The 
plaintiff-appellant, Sant Bam, brought a 
suit for rendition of accounts for the 
years 1329 Fash to 1332 Fash relating to 
the partnership in respect of a certain 
theka of villages Alipur, Kalbi Parsia 
Alam, Kharthua, Jaisora Patti and Vaini 
as detailed in the plaint. The plaintiff 
alleged that ho and the defendant were 
joint thekadars of these villages during 
the aforesaid years, and that he was, 
therefore, entitled to take accounts 

The defendant, while admitting the 
theka denied his liability to account. 
A preliminary decree was, however, 
passed by the Munsif directing the ac- 
counts to bo taken A local pleader was 
appointed a commissioner and was di- 
rected to go into the accounts and to 
report what sum, if any, was due to the 
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plaintiff on adjustment of aoeounta. 
After considering the report of the com- 
missioner and the objections of the 
parties filed against the said report, the 
Munsif held by his decision dated the 
11th February 1927, that the plaintiff 
was entitled to a decree for Bs 267-15-6 

The matter was taken by the parties 
in appeal before the Subordinate Judge, 
and after going through the accounts he 
found that the plaintiff was further en- 
titled to a sum of Rs 249 over and above 
what had been decreed to him by the 
trial Court. He, therefore, modified the 
decree in plaintiff’s favour to that ex- 
tent He, however, dismissed the de- 
fendant’s appeal The plaintiff has now 
further appealed to this Court and has 
urged that he is entitled to more than 
what has been decreed to him by the 
lower appellate Court The defendant 
has alsO|filed cross-objections. 

We may in the very beginning state 
that the defendant-respondent has not 
chosen to appeal against the decree 
passed by the Subordinate Judge in his 
appeal to the said Court He is not, 
therefore, any more entitled to claim 
what he claimed in that appeal by way 
of cross-objections in this appeal His 
appeal having been dismissed, the decree 
so far as that appeal is concerned, has 
now become final, and it is no more 
open to the respondent to claim any- 
|thing which he claimed in his appeal by 
jway of cross-objections The cross- 
|Objections are, therefore, dismissed with 
costs 

Regarding the plaintiff’s appeal we 
may state that three points were urged 
by the learned counsel for the appellant 
in respect of that appeal. They are de- 
tailed below. Firstly, objection was 
taken to the two items, one of 
Rs. 1,070-11-9, and the other of Rs. 218-3 
which are to be found in list B Figure (i) 
under the heading of " Account of collec- 
tions made by the parties jointly " The 
first item is on account of collections 
for Parsia Alam for 1330 Fasli made 
in that year and the second item is on 
account of collections for the same village 
for 1329 Fasli made in 1330 Fasli The 
objection was to the effect that it was 
admitted in the pleadings that defendant 
himself had made collections in that 
village during the year 1330 Fasli and 
reference was made to paras. 10 and 11 
of the written statement. 


Secondly, objection was taken to the 
item of Rs. 658-12-3 which is to be 
found in the same list, under Figure (ii) 
as item No 20. The item relates to the 
collections in respect of the same village 
Parsia Alam for 1332 Fasli made in that 
year. The objection was to the effect 
that the evidence relied upon by the 
Courts below in proof of the said item 
having been collected by the plaintiff, 
was not legally admissible in evidence ; 
and that if that evidence were to be 
rejected there was no other evidence in 
proof of the said collection having been 
made by the plaintiff' Thirdly, the 
plaintiff-appellant was not entitled to 
interest on the sum decreed to him by 
the Court below in his favour. We now 
proceed to deal with each of these objec- 
tions in seriatim : 

First objection (relating to 
Rs 1,070-11-9 and Rs. 218-3-0. The 
commissioner reported that the plain- 
tiff had collected these sums in 1330 
Falsi and he, therefore, made him liable 
to account for them The trial Court as 
well as the lower appellate Court took 
the same view The learned advocate 
for the appellant raised two objections 
regarding these items One was to the 
effect that the evidence on record in 
proof of these items having been collec- 
ted by the plaintiff was not reliable ; 
and the Courts below had erred in accept- 
ing it : the other was to the effect that 
the Courts below had erred in holding 
the plaintiff liable for ihese items in 
face of the admission of the defendant 
himself contained in the pleadings. As 
pointed out above, paras. 10 and 11 of 
the written statement filed by the defen- 
dant on the 12th September 1925, were 
referred ‘to in this connexion. 

As to the first objection, we are of 
opinion that it is not open to us in 
second appeal to appraise the value of 
the evidence which was produced by the 
defendant to show that the said amount 
had been collected by the plaintiff- 
That was a matter for the lower appel- 
late Court to decide and if the trial 
Court accepted that evidence ; and the 
lower appellate Court agreed with that 
Court in its view of the evidence, the 
matter cannot now be opened in second 
appeal. We, therefore, reject the first 
contention raised hy the learned advocate 
for the appellant in respect of these two 
items. 
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As to the second objection, we may 
point out that it has also, in our opinion, 
no force. ' The allegations contained in 
paras. 10 and 11 of the written state- 
ment formed the subject of an inquity 
in the trial Court before the preliminary 
decree was passed The finding of that 
Court was to the effect that the defend- 
ant had not succeeded in establishing 
his plea. It was held that the arrange- 
mei^ alleged by the defendant in those 
paragraphs, was not proved, nor had it 
been proved to have been acted upon 

On this finding a preliminary decree 
for accounts was passed. We are, there- 
fore, of opinion that it is no more open 
to the plaintiff-ajjpellant to go behind 
the finding of the trial Court which 
passed the preliminary decree which has 
now become final, and the plaintiff can- 
not be allowed to urge that the defendant 
should now be held to be bound by that 
plea and that the Courts below were not 
justified in making an inquiry regarding 
the collections for Parsia Alam in view 
of the allegations contained in those 
paragraphs of the written statement. 
It IS a setlted rule of law that if a parti- 
cular fact is alleged in his pleadings by 
a party to a litigation and an inquiry is 
made regarding its truth or otherwise, 
and as a result of that inquiry it is 
found to be untrue and decision is given 
jon the basis of such finding in favour of 
the opposite party, such party is no more 
in a position to ignore that finding and 
to ask the Court to hold the party ori- 
ginally taking such a plea to be bound 
by it. This would appear from a deci- 
sion of their Lordships of the Privy 
Council reported as Motabhoy Mulla 
Essabhoy v. Mulji Haridas (l) where it 
was remarked by their Lordships that 
although it was permissible to accept a 
part and to reject a part of the witness’s 
testimony, an admission in pleading 
could not be so dissected. The admis- 
sion having been made subject to a con- 
dition, it must either be accepted subject 
to it or not accepted at all. The defend- 
ant-respondent alleged in those para- 
graphs that there had been an arrange- 
ment arrived at between the plaintiff 
and himself that they should remain in 
possession of certain villages and make 
collections in them separately and conse- 
quently no accounting should take place 

(1) A. I. R. 1915 P. 0. 9=39 Bom. 399=42 
I. A. 103 (P.G.). 


in respect of them. Parsia Alam was 
alleged to be a village subject to such an 
arrangement, the collections therein hav- 
ing been made by the defendant. We 
have already indicated above that this 
was found not to be true, aud the defend- 
ant was held liable to account We are, 
therefore, of opinion that it is no more 
open to the plaintiff-appellant to take 
advantage of that admission and to con- 
tend on the basis thereof that the 
Courts below should not have held that 
the plaintiff-appellant made collections 
in that village We are, therefore, of 
opinion that the plaintiff has been rightly 
held to have collected these two items 
in the year 1330 Fasli in respect of 
village Parsia Alam. (The judgment 
then dealt with the second objection 
relating to Rs. 658-12-3 and holding 
that the lists produced by Patwari were 
not admissible as secondary evidence as 
no condition for admitting secondary 
evidence as in Evidence Act S 65 existed 
and dealing with the third objection as 
to interest and deciding it in plaintiff’s 
favour modified the decree accordingly ) 

M N./r K. Decree modified. 
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Stuart, C. J , and Raza, J. 

Mathura Singh and another — Defen* 
dants — Applicants. 

V. 

Badri Narain Singh and others — 
Plaintiffs and Defendants — Opposite 
Party. 

Appln. No 22 of 1928, Decided on 19th 
October 1928, for leave to appeal to Privy 
Council. 

Civil P. C., S. 110 — Subject-matter over 
ten thouiand rupees — High Court affirming 
decree except as to costs — Substantial ques- 
tion of law must be shown. 

Albhough Bubject-niAtbeT of a suifc may bo 
above Ba. 10,000, if the decree of the lower 
Court is affirmed by the High Court aud there 
IB no variation of any kind in the aubstautivo 
portion of the decree except the awarding of 
coats in original suit, there is iio right of ap- 
peal to the Privy Council unless the suit in- 
volves some substantive question of law . 10 
0. C, 65, Affirmed. [P 44 C 1] 

S. C. Das — for Applicants. 

Naim Ullah — for Opposite Party. 

Judffment.-^This is an application for 
leave to appeal to His Majesty-in-Council. 
The subject-matter is above ten thousand 
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rupees, bub the decree of the Court below 
was affirmed in this Court. These was no 
variation of any kind in the substantive 
portion of the decree but this Court 
awarded costs in the original suit to the 
respondents 6 to 8 on their cross-objec- 
tions We affirm the view which was 
taken in Thakur Baldeo Dakhsh Singh v. 
Thakur Lalji Singh (l), that there is no 
right of appeal when two Courts differ 
only as to costs, and thus it is necessary 
for the appellants to show that there is a 
substantial question of law involved be- 
fore this application can be granted. 
There is no question of law of any kind 
involved in this appeal The questions 
Are purely questions of fact. We there- 
iore refuse the certificate. The applicants 
will pay their own costs and those of the 
contesting respondents. 

A.L /r K Certificate refused 


(1) [1907] 10 0. C. 65 
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Stqaet, C J., and Wazir Hasan, J 

Satgur Prasad — Defendant — Appellant 

V. 

Har Narain Das and others — Plaintiff 
and Defendants — Kespondents. 

First Appeal No 157 of 1927, Decided 
on 2nd May 1928, from decree of Pullan, 
J D/- 28th November 1927 

(a) Practice — New case — Incident not in- 
dicated in plaint but raised before recording 
evidence — Both partiei giving evidence — 
Caae should not be considered to be a new 
case. 

Whataver system of plcitding may exist, 
the sole object of it is that each side may be 
fully aliVQ to the questions that are about to 
be argued, in order that they may have an op- 
portunity of bringing forward such evidence as 
may bo appropriate to the issues Thus, when 
A particular incident is not stated m the plaint 
but before any evidence is recorded bho coun- 
sel for the plaintiff states that he is going to 
Adduce evidence in proof of it and evidence 
both oral and documentary is tendered and 
the defendant without objecting to it even ad- 
duces evidence in rebuttal, it cannot bo con- 
gidered to be a new case which has taken the 
defendant by surprise or prejudiced him in 
any manner* 22 Cal. 324, (i^C.), Foil. 

[P 49 C 2] 

(b) Contract Act, S. 16 — Undue influence 
— Either fraud or coercion ought to exist. 

Cases of undue influence, allowing them a 
fair latitude of construction, must come ei- 


ther under the head of fraud or under the head 
of coercion. 

Two persons possessed a fiduciary relation 
with the plaintiff, the one by reason of his 
long and useful service and the other being 
the successor in title of the plaintiff. Both^f 
them were trusted by the plaintiff and these 
parsons used their fiduciary relation to induce 
the plaintiff to enter into an agreement of di- 
vesting the estate in favour of one and grant- 
ing an enhanced monthly allowance to the 
other by putting him in fear of criminal pro- 
secution by a third person and by roprosentiug 
to him that ho and his estate was in great 
danger at the hands of a band of people of 
a rival sect, all which was untrue to the 
knowledge of those two persons. 

Held that it could be said that there was 
such undue niffuence and fraud piactised upon 
the plaintiff within the meaning of S. 16 which 
would vitiate the agroement entered into . 
Smith V. Kay, (1061) 7 H. L. C. 750 , 36 All. 81 
(P. C.) , and A. I. H. 1924 P. C 60 ; Foil. 

[P 53 G 1] 

(c) Hindu law — Sikhs. 

History of Sikh sects, Udasi and Akali, 
traced. 

(d) Oudh Estates Act, (1 of 18S9), S. 8— 
Entries in deceased person's names — Names 
already in previous lists or entries not af- 
fecting previous rights — Entries are harm- 
less. 

Entries in the names of deceased persons in 
the lists mentioned in S. 0 do not appear to 
have been contemplated by the Act but such 
entries have no doubt been made and they are 
practically harmless if the names wore al- 
ready in former lists made under bho orders in 
Council or if the entries do not alter the pre- 
viously acquired rights of any one : 26 AIL 
119, (P. C.) Foil. [P 45 C 2] 

Disheshwar Nath, Ah *Zaheer, H D. 
Chandra, Bisheshar Prasad Mtsra and 
Gobind Daya — for Appellant, 

Tej Bahadur Sapru, Har Dayal R B. 
Lai, Mahesh Prasad, Ganga Dayal and 
Earta Krishna — for Respondents. 

Judgment — This is the defendant's 
appeal from the decree of Pullan, J., 
dated 28th November 1927 

The property in suit is an estate with- 
in the meaning of Act 1 of 1869 and is 
situate in several districts of the Province 
of Oudh Almost the whole, if not the 
whole of this estate was acquired under 
grants from the former Kings of Oudh by 
one Mahant Gur Narain Das The Mahant 
during the long course of his possession 
acquired considerable other immovable 
property. At the annexation of the Pro- 
vince of Oudh by the British in the year 
1856 Mahant Gur Narain Das was found 
to be in possession of this large estate. 
Accordingly the First Summary Settle- 
ment in respect of this estate was made 
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'With Mahant Gut Narain Das Then fol- 
lowed the Mutiny of 1857 and on the con- 
quest of the Province of Oudh by the 
British troops the famous prA^lamation of 
Lord Canning dated 15th March 1858, 
was promulgated with the result that 
with the exception of six estates specified 
in the proclamation, the proprietary right 
in the soil of the Province of Oudh was 
confiscated to the British Government. 
Accordingly within the ban of confisca- 
tion All the estate held by Mahant Gur 
Narain Das on the date of the proclama- 
tion. Subsequently when the conferment 
of title came to be made in respect of the 
confiscated estates hy the British autho- 
rities, the Second Summary Settlement 
of the estate held by Mahant Gur Narain 
Das was made with him. On 18th Janu- 
ary 1060, the Chief Commissioner of 
Oudh issued his well-known Circular No. 
7/1217 calling upon every taluqdar of 
Oudh to file a written declaration expres- 
sing his desire that his estate should not 
be Bub-divided at his death or in any 
future generation In response to this 
circular Mahant Gur Narain Das, as many 
other talukdars, filed the declaration of 
14th May 1860 (Ex 32) and subsequently 
another dated 25th May 1860 (Ex. A-524) 
By the last-mentioned declaration Mahant 
Gur Narain Das nominated his disciple 
Har Charan Das as his successor to the 
estate Declarations such as Mahant Gur 
Narain Das made on 25th May 1860, have 
been held by their Lor Iships of the Judi- 
cial Committee to operate as wills [Ihir 
Prasad v Sheo Dayal (l)] and it is 
agreed in the present case that it is a valid 
testamentary disposition of the estate by 
Mahant Gur Narain Das in favour of 
Mahant Har Charan Das. It is also ag- 
reed that soon after a primogeniture sanad 
was granted by the British Government 
to Mahant Gur Narain Das in respect of 
the whole estate which is collectively 
known by the name of Maswasi situate in 
the district of IJnao. Other portions of 
the estate are situate in .the districts of 
Lucknow, Gonda, Bahraich, Kheri, Har- 
doi and Sitapur 

Mahant Gur Narain Das died on 2nd 
December 1862 When the Oudh Estate 
Act came to be passed in year 1869 and 
lists of taluqdars in accordance with 
the provisions of S. 8 of that Act were 

(1) [187fl] 3 I. A. 269=26 W. R. 55=3 Sutbot 
804=8 aar. 611 (P. O.). 


prepared the name of Mahant Gur Narain 
Das was entered in lists 1 and 2 of the lists 
prescribed by that section. As observed 
by their Lordships of the Judicial Com- 
mittee in Mohammad Abdulsamad v. Kur 
ban Husain (2) : 

"Entrieu on fcho names of deceased persons 
in the lists mentioned in S. 8 do not appear to 
have been contemplated by the Act, but such 
entries have, no doubt been made and they are 
practically harmless if the names were alr'^ady 
in formoT lists made under the orders in Coun- 
cil, or if the entries do not alter the previously 
acquired rights of anyone." 

It is not suggested that the entry of 
Mahant Gur Narain Das’s name has in 
any manner affected the previously ac- 
quired rights of anyone. Mahant Gur 
Narain Das was, therefore, taluqdar with- 
in the meaning of the Oudh Estates Act 
1869 and the immovable property held 
by hiuq and now in suit is an estate with- 
in the meaning of the same Act This 
conclusion was agreed to by both sides 
during the course of the arguments before 
us In the trial Court, however, the 
plaintiff set up the case that the estate in 
suit was burdened with a religious trust 
and the succession to it was regulated hy 
the custom of the foundation to which it 
was attached This foundation according 
to him is the Nanakshabi Sanget situated 
in the City of Lucknow. According to- 
the custom, the plaintiff said the title to 
succession is with him and according to 
the same custom it is not with the defen- 
dant-appellant. The trial Court rejected 
this case of the plaintiff and found that 
the estate in suit was held by Mahant Gur 
Narain Das in his own right without any 
obligations of a religious trust and that 
incidents of an estate as defined in the Act 
1 of 1869 are applicable to it. This find- 
ing of the learned Judge was not question- 
ed before us by the learned counsel for 
the plaintift-rospondent and is therefore, 
agreed to by both sides. 

On the death of Mahant Gur Narain 
Das, Mahant Har Charan Das succeeded 
to the estate in suit under the devise of 
25th May 1860, already mentioned 
Mahant Har Charan Das made a will 
(Ex 3) on the 1st December 1898, and a 
codicil (Ex. 4) on 13th June 1907. By 
these testamentary dispositions Mahant 
Har Charan Das appointed Mahant Sant 
Bam Das as his successor. Mahant Sant 
Bain Das was the illegitimate son and 

(2) [1904] 26 All. 110=31 I. A. 30=7 0 . 0. 

254=0 Sar. 693 (P.O.). 
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disciple of Mahant Har Gharan Das. 
Mahaat Har OhajraD Das died oa 17th 
April 1910, aod was accordingly succeeded 
by Mahanb Saab Bain Das who died inbes- 
tabe on 8th January 1922 On his death 
controversy as to the title to succession 
ai'ose and three claimants appeared on the 
scene : 1 The plaintiff. 2, The defen- 

dant, and 3 Mb Sheora] Kuar, mother of 
Sant Bain Das 

The plaintiff claimal title on the 
ground that he was the disciple (chela) o^ 
Mahant Har Gharan Das, the defendant 
on the ground that he was the disciple of 
the decBisod Mahant Sint Bain Das, and 
Mb. Shejraj Kuar on the ground of 
her natural relationship with Mahanb 
Sant Bim Das The defendant-appellant 
is alsD the son of the illegitimate daughter 
of Mihinb Hir Gharan Dis and sister of 
Sant Bam Das. 

On the inbervenbion of several respoct- 
able citizens of Lucknow notably Bai 
Bahadur Pandit Sital Prasad Bajpai who 
was then Additional District Judge of 
Lucknow, the dispute as to the succession 
to the estate of Maswasi was amicably 
settled by an agreement (Ex 135) dated 
20bh January 1922. At the time of this 
agreement the defendant was only sixteen 
years- of age and consequently his father 
Pandit Jadunandan Prasad acted as his 
guardian in the matter of the settlement. 
The substantial terms of the settlement 
were that the plaintiff, Mahant Har 
Narain Das, was to enter into the posses- 
sion of the estate and other moveable and 
immovable property " for his lifetime 
without power of transfer in any form ” 
The remainderman’s estate in full was 
conferred on the defendant Satgur Prasad 
who was given the name of Baba Hari 
Saran Das. During the subsistence of 
the life-estate the liability for the expen- 
ses of the education and maintenance of 
the defendant Hari Saran Das as also for 
an allowance was imposed on Mahant Har 
Narain Das as well as on the estate. The 
extent of this liability was speciffed in 
para. 6 of the deed of 20th January 1922 

In pursuance of the terms of the agree- 
ment the plaintiff entered into the posses- 
sion of the estate. His name was entered 
in the revenue registers of the villages 
comprising the estate. In short he was 
installed with the necessary ceremony as 
the lawful successor of Mahant Sant Bain 
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Das and the defendant at the instance-of 
the plaintiff was admitted into the Golvin 
Tuluqdar High School at Lucknow ‘on 
2nd Pebrua^ 1922. This school was 
founded for the purpose of educating the 
scions of the families of the taluqdars of 
Oudh. On the occasion of the admission 
of the defendant into the school the plain- 
tiff wrote a letter (Ex. D W. l) to the 
Principal of the School and described the 
defendant Hari Saran Das in this letter 
as his “ future successor.” 

It would seem from what has been 
stated so far that peace had come to reign 
in .the affairs of the estate of Maswasi. 
But it was not to be so On 31st August 
1923, the defendant was removed from 
the Golvin School. In the letter which 
the plaintiff sent to the Principal of the 
School on this occasion he stated that he 
wanted “ to engage him (defendant) in 
estate work ” (Ex. 20 D. W l). Soon 
after the defendant was put in charge of 
a large portion of the estate situate in 
the District of Bahraich and worked there 
for a period of about ten or eleven months 
He returned to Lucknow about Septem- 
ber or October 1924, and lived v;ith the 
plaintiff. 

At the time when succession opened on 
the death of Sant Bain Das one of the 
servants of the estate was one Nand Ku- 
mar. He is now arrayed amongst the 
defendants in the present suit. The 
plaintiff at that time was at Hoshangabad 
in the Gentral Provinces. Nand Kumar 
at once took up the plaintiff’s cause and 
summoned him to Lucknow by wire. 
Another servant of the estate at the same 
time was one Tirbeni Prasad. He was 
the treasurer. 

On the 23rd November 1924, the plain- 
tiff, the defendant and Nand Kumar left 
Lucknow, according to the plaintiff by 
motor car about sunset for Bara Banki 
where the party took a railway train for 
Gonda leaving the station of Bara Banki 
at about 10 o’clock in the following mor- 
ning According to the defendant the 
party left Lucknow by railway train for 
Gonda in the day time and reached Gonda 
in the afternoon At Gonda there is an 
estate house then in charge of one Pyare- 
lal. On 26th November a document 
(Ex. 136) purporting to be an agreement 
between the plaintiff and the defendant 
was executed at Gonda. It was registered 
on the same date and at the same place. 
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By this dooumeat the plaiatiff sarrea- 
dered his life-estate in favour of the de- 
fendant Hari Saran Das and in conse- 
quence thereof the remainderman's estate 
fell into the immediate possession of the 
defendant. The usual applications for 
mutation of names were made on 26th 
November at Gonda in respect of villages 
situate in that district 

One of the conditions of the document 
of 25t^ November 1924, was that the de- 
fendant was to pay to the plaintiff 

“ Rs. 1,000 p3r month by way oC pocket ex- 
penses every month at any place whore the 
executant 1 (the plaintiff) might demand and 
this pocket expense shall continue for the life- 
time of executant 1 plaintiff. If the pay- 
ment b3 delayed and neglected then exe- 
cutant 1 (the plaintiff) shall bo competent to 
take possession over all the ilaqas and then all 
rights of executant 2 (the defendant) which 
had accrued according to this deed as well 
as according to th 3 agreement dated 20th 
January 1022, shall C3ase to exist. Executant 
1 shall further bo compitont instead of taking 
POSS3SS1011 to realize from bhs oxocutaut 2 the 
arrears of th 3 pockit expin-jo by auction sale 
of moveable and immovable property ” 

The defendant also undertook the lia- 
bility of paying Es. 100 a month from 
tho estate to Nand Kumar, and after the 
death of the latter to hia widow or male 
issue an allowance of Es 25 a month for 
her or their lifetime. The allowance was 
to constitute a charge on the entire es- 
tate and in case of neglect in payment the 
agreement shall be deemed to have been 
cancelled. In pursuance of the agreement 
the defendant admittedly entered into the 
possession of the entire estate of Maswasi, 
was regarded and accepted as the taluqdar 
of the same and continued to pay the ap- 
pointed allowance to the plaiatiff upto 
the end of October 1926 Tho allowance 
due for the months of November and De- 
cember 1926, and Jannary 1927, had re- 
mained in arrears according to tho plain- 
tiff when the suit out of which this 
appeal has arisen was instituted on 21st 
February 1927. 

The substance of the plaintiff’s claim 
is that the document of 25th November 
1924, is liable to be set aside on two dis- 
tinct but alternative grounds : (l) That 
the plaintiff executed it under undue 
influence and fraud practised by the de- 
fendant-appellant and Nand Kumar defen- 
dant 3 i and (2) that the defendant has 
failed to fulfil his obligation as to the 
payment of the monthly allowance to the 
plaintiff. 
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On the basis of the second ground of 
claim it was further urged by the plain- 
tiff that the defendant had also forfeited 
his remainderman’s estate and other 
benefits which he had obtained under the 
dettlement of 20th January 1922 The 
secree which tho plaintiff has obtained 
from the trial Court and Which is now 
under appeal gives the following reliefs 
tothe plaintiff: — 

(a) the deed of 25[ih Novembar 1924, be and 
it la hereby aat aside as void ; 

(b) it be and is hereby declared that defen- 
dant 1 IS not entitled to any bonefib under the 
agreamont of 20!ih January 1922; 

(c) tho plamtifE be and he is hereby granted 
possession in respect of the properties men- 
tioned in schedules A, B and G attached here- 
with. 

The decree also awarded mesne profits 
to the plaintiff, the amount of which was 
left to be determined subsequently. 

Before proceeding further it is neces- 
sary to clear one important matter. The 
plaintiff founded his title to immeliate 
possession exclusively on the settlement 
of 20th January 1922 This was clearly 
stated by the learned counsel for the 
plaintiff on the day of the opening of the 
trial of this case before Pullan J. This 
statement will be found at p. 32 of Part 1 
of the record. The statement is as 
follows ; 

“ Mr. Niamutullah (counsel for the plaintiff) 
states that his client claims the property as 
the successor of Mahaut Sant Bam Das but 
not independently of the Agreement of 20th 
January 1922." 

The question of the plaintiff’s title 
having thus been confined to rest on the 
settlement of 20th January 1922, the 
counsel for the defendant-appellant stated 
in reply that 

“ in view of the statement just made by 
Mr. Niamutullah, for the plaintiff he does not 
now consider it necessary to sot up the title 
of defendant 1 prior to the agreement of 20th 
January 1922." 

In this state of pleadings it is clear 
that all questions relating to the titles 
of the plaintiff and the defendant to the 
property in suit under a claim of succes- 
sion to the estate of Mahant Sant Eain 
Das outside the terms of the settlement 
of 20th January 1922, are beyond the 
scope of the present suit. It follows, 
and this was agreed to by the learned 
counsel on both sides before us, that in 
the event of the later agreement of 25th 
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November 1924, being set aside as viti- 
ated by undue influence and fraud, the 
parties, in respect of their rights are 
relegated to the position which .they oc- 
cupy under the earlier agreement oi 20th 
January 1922, and in the same event it 
is further agreed that the decree of the 
trial Court must be modified by delet- 
ing the relief in respect of the deed of 
20th January 1922. It will appear from 
what has just now been stated that the 
primary question for decision in the ap- 
peal is the one which is covered by 
issue 8 (b) (see p. 31, Part 1 of the 
printed record) of the issues framed in 
the trial Court, and if we uphold the 
finding of that Court on this issue no 
other question need bo decided We may, 
however, mention that on behalf of the 
appellant the findings of the trial Court 
on issues 12 and 11 and on behalf of 
the plaintiff -respondent on issue 10 
were also challenged. After hearing pro- 
longed arguments on both sides and after 
having taken time for considering our 
judgment we have come to the conclusion 
that the finding of the trial Court on 
issue 8 (b) must be affirmed In con- 
sequence of this conclusion we would 
refrain from deciding any other issue in 
the appeal 

The case of fraud and undue influence 
was stated by the plaintiff in paras 15, 
16, 17 and 18 of the plaint. Those para- 
graphs are as follows : 

15. That ID 1922 the plaintiff clocted 

president of " All India Udasi Sadhu Maha 
Mandal” a body formed to counter-act by 
constitutional means the Akali movement in 
the Punjab the object of which was to enable 
the Akalis to take forcible possession of the 
property held by Mahants of Udasi sect. 

IG. That the plaintiff who mostly spent his 
time in devotion entirely depended on defend- 
ant 1 who had a hand in the management of 
the estate on behalf of the plaintiff and on 
defendant 3 the naib who controlled the en- 
tire staff, and implicitly trusted the aforesaid 
persons. 

17. That in November 1924, the aforesaid 
persons represented to the plaintiff that he and 
his estate wore in a great danger at the hands 
of Akalis he being the mahant, and prevailed 
upon him to execute a deed dated 25th No- 
vember 1924, purporting to roleaso the entire 
estate in favour of defendant 1 for the pur- 
poses of management and to enable the plain- 
tiff to go abroad on pilgrimage. They as- 
sured the plaintiff that management of the 
estate would continue through the same 
agency as before and that the plaintiff's rights 
would not be affected by the deed which was 
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18. The acting on the representation and 
importunity of defendants 1 and 9 aided by 
other servants of the 'estate the plaintiff exe- 
cuted the deed of release aforementioned agree' 
ing to take Rs. 1,000 per month which was 
considered enough for the personal require- 
ments of the plaintiff. 

A perusiil of the foregoing paragraphs 
will at once disclose the fact that they 
also involve a case that the document of 
25th November 1924, was executed by 
the plointiff under a misapprehension 
caused by the defendants as to its scope 
and as to its intended effect. This case 
of the plaintiff broke down in the trial 
Court and was not reiterated before us 
It was agreed that the true and intended 
effect of the document was the surrender 
of the life-estate by the plaintiff in 
favour of the defendant-appellant and the 
acceleration of the remainderman’s estate 
to the latter and that the plaintiff was 
under no misapprehension as regards 
that fact on the date of the document. The 
issue, therefore, in dispute is the simple 
issue of fraud and undue influence. The 
finding of the trial Court on this issue 
in favour of the plaintiff covers larger 
ground than the ground specifically stated 
in the plaint To bring this into relief 
it is now necessary to state some facts 
which were not disputed before us though 
they were disputed to some extent in the 
trial Court 

In the keeping of the plaintiff for 
many years past as his mistrees is a 
woman called Sundar Dei. Out of this 
oonnexioQ between the two a daughter 
was born. She is still alive and her 
name is Krishna Kuar Mt. Sundar 
Dei and Mt. Krishna Kusr have been 
treated all along for all purposes as the 
wedded wife and lawful daughter respec- 
tively of thd plaintiff Indeed they have 
BO been described in documents In or 
about the year 1916 Krishna Kuar was 
married to one Dalip Singh, a resident of 
a village in the Indian State of Nabha 
in the Province of the Punjab. It appears 
that soon after, Krishna Kuar was re- 
married at Lucknow to one Atma Singh, a 
resident of Amritsar in the same Pro~ 
vince. After his marriage with Krishna 
Kuar Atma Singh came to live at Luck- 
now and when the plaintiff succeeded to 
the estate of Maswasi, Atma Biugh took 
up residence with him The plaintiff^B 
case is that a link in the chain of events 
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the fact that the two defendants 1 and 
12 entered into a conspiracy with Dalip 
Bingh the former husband of Krishna 
Kuar and falsely represented to the 
plaintiff that Dalip Singh intended to 
take proceedings for the arrest and pro< 
secution of the plaintiff' on a charge of 
abetment of bigamy of the girl Krishna 
Kuar. 

At the close of trial of the case and at 
th| time when final arguments of counsel 
were heard it was contended on behalf 
of the defendant that the particular just 
now mentioned was not stated by the 
plaintiff in his plaint and, tlierefore, the 
Court should not address itself to the 
consideration of it The learned Judge of 
the trial Court overruled the contention ; 
but the arguments on behalf of the ap- 
pellant before us wore opened by the 
learned advocate Mr Bisheshwar Nath 
Srivastava with the reiteration of the 
-Same contention. In agreement with the 
trial Court we are unable to give any 
effect to it. There can be no question 
that much larger case which would also 
cover the ground objected to was stated 
in the plaint and we gather from the 
judgment under appeal that at the com- 
mencement of the trial and before any 
evidence was recorded the learned counsel 
for the plaintiff specifically stated that 
Ihe intended to adduce evidence in proof 
of the facts mentioned above. Docu- 
mentary evidence in relation thereto was 
then at once tendered and brought on the 
record Plaintiff then went into the wit- 
mesB-box and in his evidence stated those 
facts. All this happened in the presence 
of the defendant's counsel and without 
einy objection on his behalf. Not only 
that but evidence in rebuttal thereof was 
produced by the defendant. When we 
come to discuss this aspect of the case in 
relation to the evidence in proof of it, it 
will appear that it is neither a new case 
nor so much a matter of pleading as of 
evidence. After the plaintiff’s counsel 
had openly declared, to the knowledge of 
the defendant, his intention to produce 
evidence in proof of this case, and after 
such evidence has been produced, and 
after the defendant has also produced 
evidence in rebuttal and finally the trial 
Court has considered and decided it, it is 
futile to argue that we should shut our 
eyes to that case. In no manner has the 
defendant been taken by surprise or pre- 
judiced. As observed by Lord Halsbury 
1929 0/7 & 8 


in Say ad Muhammad v. Fatteh Muham^ 
mad (3) : 

“Whatever Bystem of pleading may exist, 
the sole object of it is that each side may be 
fully alive to the queations that are about to 
be argued, in order that they may have an op- 
portunity of bringing forward such evidence 
as may be appropriate to the issues.” 

This object has been amply fulfilled in 
the present case. 

Facts bearing on the question of undue 
influence and those bearing on the ques- 
tion of fraud cannot be placed in the 
present case in separate compartments 
and dealt with accordingly. They act 
and react on both questions, will be 
found interwoven in the two. In deliver- 
ing the judgment of their Lordships of 
the Judicial Committee in the case of 
Sayad Muhammad v. Fatteh Muhammad 
(3) mentioned above, Lord Halsbury said: 

“ The question of what is undue influence 
is sometimes a difficult one." 

Lord Granworth when giving judgment 
in the House of Lords in the case of Boyse 
V. Rosshorough (4) gives this definition : 

" It IB sufficient to say, that allowing a fair 
latitude of construction, they must arrange 
themselves under one or other of these heads 
coercion or fraud. " 

To enable a complete appreciation of the 
case and the evidence relating to fraud 
and undue influence it is necessary to 
state a few historical events. Mabant 
Gur Narain Das, and bis successors in- 
cluding the plaintiff belong to the Nanak- 
shahi Udasi sect of the religion, Sikhism, 
The sect derives its name from the 
founder of the Sikh religion, Nanak who 
lived, preached and promulgated it in 
the middle of the 16th century mainly 
in the Province of the Punjab. It is not 
necessary to advert to the philosophic or 
religious aspect of the religion founded 
by Nanak. Nanak died in 1539 and his 
spiritual successor was his disciple An- 
gad. Guru Angad’s succession led to a 
schism amongst the followers of the new 
religion. While Angad became the spiri- 
tual successor, Nanak’s son Sri Gbaud 
founded the sect of Udasis, a community 
mostly 'indifferent to the concerns of 
this world. The word “ Udasi ” etj'^mo- 
logioally means passive and recluse and 
thus the sect designated by that appella- 
tion remained altogether a separate sect 
from the active and domestic Sikhs, 
the separation being emphasized by the 

~ (3) [1895] 22 Cal. 324 = 22 I. ’a 74 = 6 Sat. 
515 (P.C.). 

(4) [1857] 6 H. L. 0. 2=26 L. J. Oh. 256=5 
W. R. 414=3 Jur. (n.s.) 378. 
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teachings of Amar Das the immediate 
successor of Angid. The active section 
of the Sikhs acquired and developed a 
wholly militant spirit under the guid- 
ance and preachings of the tenth and the 
last Guru Gobind Singh. His military 
exploits are well-known to history. He 
died in 1708. 

About fifty years after the death of 
Gunl Gobind Singh, though the seeds 
were sown in his lifetime, there arose : 

“ a body of man who thraw off all subjecliioa 
to earthly Governors, and who peculiarly re- 

resented the religious element of Sikhism. 

hese were the " Akalis ”, the immortals, or 
rather the soldiers of God, who, -with their 
blue dress and bracelets of steel, claimed for 
themselves a direct institution by Gobind 
Singh. The Guru had called upon man to 
saorifice everything for their faith, to leave 
homes and to follow the profession of arms ; 
but he and all his predecessors had likewise 
denounced the inert asoeticizm of the Hindu 
sects, and thus the fanatical fealing of a Sikh 
took a destructive turn. The Akalis formed 
themselves in their struggle to reconcile war- 
like activity with the relinquishment of the 
world. The meek and humble ware satisfied 
with the assiduous performance of menial 
offices in temples, but the fierce enthusiazm 
of others prompted them to act from time to 
time as the armed guardians of Amritsar, or 
suddenly to go where blind impulse might lead 
them, and to win their daily bread, even 
single-handed, at the point of the sword. 
They also took upon themselves somejhing of 
the authority of censors, and, although no 
leader appears bo have fallen by their hands 
for defection to the Khalsa, they inspired awa 
as well as respect, and would sometime plun- 
der those who had offended them or had in- 
jured the common wealth. The passions of 
the Akalis had full play until Ran}it Singh 
became supreme, and it cost that able and 
resolute chief much time and trouble, at once 
to suppress them ; and to preserve his own 
reputation with the people. (Cunningham's 
History of the Sikhs edited by Garrett, pp. 110 
and 111) 

Peace aud prosperity remained with 
the Udasis, warlike activity and religi- 
ous fervour with the Akalis. Most of the 
notable Gurdwaras or shrines situate 
in the Punjab were held, managed and 
controlled by the Udasi section. 

We can now conveniently come to the 
immediate past and describe it in the 
words of Mr. L F Rushbrook Williams, 
Director, Central Bureau of Information, 
Government of India, in his book India 
in 1921-22 ” being a report prepared for 
presentation to Parliament in accor- 
dance with the requirements of S 26, 
Government of India Act (5 & 6 Geo V, 
Chap. 61). At p. 60 of this book occurs 
the following : 
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*'-Th 9 Fanjsib also, was in a highly inflam- 
matory condition. To bha legacy of bitternesa 
following the occurrences of 1919, there waa 
now added a sSrious dispute between two 
S3 Cj1ous of the Sikh community which, from 
the tragic interest it aroused merits a word of 
elucidatiou. The " new ” reforming party 
had been for some time dissatisfied with 
the management of the Gurdwaras, or 
shrines, which for long years, under ar- 
rangements sanctioned by the “ old ” con- 
servative party, had been controlled by resi- 
dent abbots. Many of th3se Mahants, al- 
though enjoying wide diacretiou in the 
management of cousiderable rovonues, ware 
less Sikhs than Hindus — a fact nob uncon- 
nected with an inextricable admixture, in 
the endowment of many of the shrines, of 
Hindu and Sikh beneficence. The- ” new 
Sikha alleged malversation and abuses of 
every kind ; the “ old ” Sikhs regarded tho 
malcontents as inspired only by a desire for 
plunder. Into this quarrel primarily domes- 
tic to the Sikh community, the emissaries of 
non-oo-operatlon now penetrated with the re- 
sult that the " new Sikhs ” and particularly 
the Akali jathas — bands of voluuteers forming, 
the most zealous section of the reformers — be- 
came strongly anti-Government and even 
revolutionary in their outlook. Refusing to> 
be appeased by the efforts of Government to 
enquire into, and remedy, cases of alleged 
mismangement, the Akalis began to “ occupy ” 
shrines, and eject the lawful incumbents. 
Somewhat naturally, these tactics were com- 
bated by the other party. Bloody quarrels- 
such as will necessarily occur between op- 
posing factions of a simple-minded and war- 
like people, shortly broke out. In January, 
there was serious affray at Tarn Taran. In 
February India shuddered to hoar of a terrible 
massacre, by the Hindu abbot of Nankana- 
Sahib, of the band of “ new Sikhs ” designing 
to eject him from his great and wealthy 
shrine. ” 

Towards the end of 1920 a body known 
as the " Shiromoni Gurdwara Prabandhak 
Committee, '' or Committee for the 
management of sacred shrines was set up. 
Sikhs of various schools of thought 
joined the movement and the Committee 
shortly acquired great influence. Owing, 
however, to the methods which it began 
to employ the Committee soon became 
representative of extreme opinion It 
organized Akalis, a militant puritan sect 
of the Sikhs, into a regular miltia for the 
execution of its behests. Under the 
pressure of the activities of this Com- 
mittee a Bill for the better management 
and control of the Sikh shrines was 
introduced in the Legislative Council of 
of the Punjab sometime in the year 1923. 
This step aroused the Udasi section of 
the Sikh community to fresher activities 
in opposition to the claim of the Akalis 
in the matter of the possession, and 
management of the shrines. 



t920" Satgur Prasad v. 

On behailf of the Udasis an institution 
called the " All India Udasi Maha Man- 
dal ** 'was founded at Hardwar in the 
Province of Agra and the present plain- 
tiff became the President of it. The 
plaintiff took an active part in the work 
of the institution, gave pecuniary help to 
the propaganda set on foot by certain 
newspapers in the Province of the Pun- 
jab, allowed articles to appear in such 
papers above his name and took part in 
dentation to Lord Beading and the 
Governor of the Punjab. *' Updeshak *’ 
was one of the papers subsidized by the 
plaintiff and in the issue of 26th May 
1924, of that paper appeared an article 
under the caption Akalis have also set 
their hands and feet in Lucknow. ” This 
article stated inter alia that a band of 
Akalis numbering about forty with lathis 
and kirpans had reached the Sangat of 
Harakh Bam Udasi. The Sangat ref- 
erred to is the Udasi Mandal ” in Ali- 
ganj in the city of Lucknow. It is ag- 
reed that the statement in the paper was 
not true as a fact. But whether it was a 
fact or ffction is immaterial. What is 
material is that such a statement was 
made in a newspaper and brought home 
to the plaintiff. 

The circumstances which we have des- 
cribed in the immediately preceding por- 
tion of this judgment are antecedent to 
and closely connected with the evidence 
as to the facts which according to the 
plaintiff’s case made him susceptible to 
undue influence and fraud. The other 
set of circumstances producing the same 
result are as follows : 

We have already stated that Nand 
Kumar defendant 3, was largely instru- 
mental in the success of the plaintiff's 
cause when the inheritance opened on 
the death of Sant Bain Das. In the time 
of the latter Nand Kumar was drawing a 
salary of Bs. 8 or 10 a month As a 
reward for his services the plaintiff made 
him assistant manager of the estate on a 
salary of Bs. 40 a month. On the evi- 
dence it is perfectly clear that Nand 
Kumar occupied an influential and res- 
ponsible position in the affairs of the 
estate and actively possessed confidence 
of -the plaintiff. The provisions made 
for him in the document of 25th Novem- 
ber 1924, strongly suggest the inference 
that he had rendered great service both 
to the plaintiff and to the defendant, and 
they were both prepared to compensate 
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him generously. We agree with the 
learned trial Judge that ; 

there can b3 no question that in the latter 
part of 1924 the plaintiff relied for the manage- 
ment of the estate almost entirely on Nand 
Kumar. ” ' 

The defendant-appellant as early as 
the year 1923 conceived the idea of 
filing a suit against the plaintiff in order 
to obtain immediate possession of the 
estate. The evidence is quite clear and 
indeed it was admitted that while the 
desire of obtaining possession of the estate 
of Maswasi was being nursed by the de- 
fendant, the plaintiff stood in loco paren- 
tis to him. After the defendant was re- 
moved from the Colvin School early in 
1924, he was put by the plaintiff in 
charge of the Bahraich circle of the estate 
yielding an income of about Bs. 62,000 a 
year and it is a reasonable inference from 
the evidence on the record that the defen- 
dant’s appointment to the Bahraich circle 
was the fruit of the trust which plaintiff 
had come to repose in him At any rate 
all appearances pointed in that direction. 
The most cogent evidence supporting the 
conclusion is furnished by the recitals 
contained in the deed of 25th November 
1924; and it is also clear from the same 
recitals that it was this trust which 
largely influenced the plaintiff’s act of 
surrendering his life-estate in favour of 
the defendant-appellant. 

The third set of circumstances which 
have a material bearing on the question 
under consideration arises out of the facts 
connected with the marriage of the 
plaintiff’s illegitimate daughter Krishna 
Kuar first with Dalip Siugh and after- 
wards with Atma Singh. 

Having set forth all the material ante- 
cedent circumstances bearing on the pre- 
cise case of fraud and undue influence 
alleged by the plaintiff, we are now in 
a position to enter immediately into the 
evidence produced in proof of that case. 
In doing so we must give full weight to 
the opinion of the learned trial Judge as 
regards the general appreciation and cre- 
ditability of that evidence. The plaintiff 
while in the witness-box stated his case 

in the following words: 

" I executed the dead of 1924 out of fear, and 
fraud also was practiced on me. 1 was afraid 

of the Akalis In September or 

October Satgur Prasad (defendant 1) and Nand 
Kumar (defendant 9) told mo that the Akalis 
were in Lucknow and that they were going 

about in gangs In October the 

Akalis took possession of a house neat mine 
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belonging bo a aadhn. I did nob see this my- 
self and Naiid'Kumar and Satgur Prasad told 

mo about it In the third week of 

November they told me that they had heard 
that the Akalis were going to make a raid 
on me. This was two or three days before the 
document was executed. 1 quite believed them 
and thought it would happen. They wore both 
with me when 1 went out for my drive at 3-30 
and when we gob to Aminabad I saw the Aka- 
lis wearing black pagris. I think there were 
fifty or sixty of them. Nand Kumar said: 
There is Dalip Singh. He is one of them; I 
recognized Dalip Singh. He was wearing black 
pagri. Satgur Prasad said “ Lot' us go and 
leave Nand Kumar here." I agreed and we 
went back telling Nand Kumar to bring us 
news. He came after an hour or an hour and 
a half. Satgur Prasad came with him. They 
said they had gob definite information that 
Dalip Singh was also an Akali and had come 
with a warrant from Nabha for my arrest and 
would probably get it issued by the Magistrate 
here tomorrow. 1 objected that it was a Native 
State but they explained that “ the State was 
now under the management of Government." 
They were informed of this by one Bishun Das. 

I aaid that they should go to the Deputy Com- 
missioner. They said that in their opinion 1 
ought to run away. They said we should go to 
Gonda. They argued with me and told me of 
cases in the Punjab where the Akalis had 
taken possession and so I agreed to run away. 
We all three went in a motor as far as Nawab- 


ganj we wont by train from Nawab- 

gan] to Gonda. The train loft at 8 or 8-30 in 
the evening They said we should 


think out what was to be done when we got to 
Gonda. After we had gone about two stations 
1 asked them what they advised as they said 
1 was not to go to the Deputy Commissioner 

what plan had they Nand Kumar 

said “ the best thing for you to do is to give up 
the management of the e.state to Satgur Pra- 
sad.’' 

When the Akali fear has subsided you 
will then be able to do what you like; 1 agreed 
and said " Let us go on and decide at Gonda." 
We reached Gonda at about 2 a. m. and stayed 
at my house there. My karinda at that time 
was Pyare Lai Tahsildar. He was there. There 
was no one there except him and the sipahis. 
Satgur Prasad and Nand Kumar etayed with 
me. Pyare Lai and the two others came to me 
after 7 o'clock with a long paper written out 
and aaid listen to it. It was a draft of the ar- 
rangement for the management of the estate on 
plain paper. They read it to me ....... I 

did not consult anyone because I had no suspi- 
cion. I asked them to get Banwari Lai the 
estate vakil to have the matter settled so that 
X may not have worry and trouble. Pyare Lai 
and Nand Kumar came back about 3 o'clock 
and said they could not get a stamp; Satgur 
stayed with me. The stamp was obtained and 
the document executed on the next day . . , . 

Babu Banwari Lai asked me what 

the document was and I said I was mak- 
ing arrangements for the management 
of the estate by the boy. He asked me 
what 1 was writing and why and I said 

I would tell him later I think 

Pyare Lai was the writer of the deed 
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I signed the document. They read it to me. 
Pyare Lai read it to me. After 1 had heard it 
1 signed it. Satgur Prasad also signed it. 
Banwari Lai and Kishen Prasad khazanchi 

were witnesses We stayed in 

Gonda till the evening of the next day. We 
went by the night train to Lucknow. I was 
still afraid of the Akalis aud continued to be 
afraid of them until about a month before 1 

filed this suit They told me 

to stay at home and no one would be allowed 
to come and see me and they would manage 
the affair and 1 should not be afraid. Satgur 
Prasad and Nand Kumar asked mo to pay 
them Rs. 15,000 to settle the matter with Dalip 
Siugh. They told me before I wont to Gonda 
that the warant was on account of the mar- 
riage of Dalip Singh’s wife and the Rs. 15,000 
was required to appease him." 

In cross-examination the plaintiff 
stated: 

" The conversation about the Akalis began 
about bwo or three montihs before the docu- 
ment was executed. 1 may have mot Magis- 
trates at that time but 1 did not mention the 
matter to them. Satgur Prasad and Nand Ku- 
mar told me from the beginning to remain si- 
lent and not to make any report about it. They 
made me afraid of going to the Deputy Com- 
missioner saying that 1 would get a worse re- 
putation. They (Satgur Prasad and Nand 
Kumar) said that if 1 made over a deed of 
management in favour of Satgur Prasad the 
Akalis would know that I had nothing left and 
would not disturb me. They told me that the 
Akalis had enmity with me personally and 
through me with the estate. I supposed that 
they were angry because I gave money for 
newspapers, etc., and beoause 1 was President 
of the " maha mandal." 1 thought that once 
1 had no property there would be no more en- 
mity. 1 had two causes of fear of the Akalis 
and Dalip Singh. 1 did not think that they 
had any connexion with each other. The 
Akalis numbered fifty or sixty. It was not so 
much for myself that I was afraid of from the 
fifty Akalis but I was afraid that the old esta- 
blished shrine of Baba Hazara would be dis- 
honoured by my arrest. 1 give in to them on 
account of the fear of arrest and the raid. 

1 spoke to Babu Banwari Lai after the execu- 
tion. 1 was at the house at Gonda 

...... 1 then told him that 1 had made a 

deed of management of the estate. I told him 
about Dalip Singh and the warrant. I also 

told him to tell nobody else 

Ho did not make any roply when I told him 
about Dalip Singh and the warrant was in 
connexion with the girl’s marriage which 1 
had arranged." 

These are the main outlines of the 
plaintiff’s case and the learned trial 
Judge is of opinion fchafc they are proved. 
Now the probability in favour of the 
truth of the plaintiff’s statement is fur- 
nished in a large measure by the antece- 
dent circumstances and the corroboration 
of that statement in material particulars, 
by genuine and admitted evidence bath 
oral and documentary is so great that we 
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are, after anxious consideration, persua- 
ded to the view that the opinion of the 
trial Judge is correct. (The judgment dis- 
cussed the evidence and proceeded) 
Therefore, our finding, in agreement with 
the trial Court, is that the two defen- 
dants Satgur Prasad and Nand Kumar 
stood in a fiduciary relation with the 
plaintiff and that they took advantage of 
that position hy inducing through fear the 
belief in him that the band of Akalis in- 
cluiiing Dalip Singh had come to Lucknow 
with a view to get him arrested under a 
warrant and to take possession of his 
property, all of which was untrue to the 
knowledge of the defendants and that the 
agreement of 25th November 1924 was 
the result of this undue influence and 
fraud exercised by the defendants on the 
plaintiff. The case falls 
“ under the general and useful cateeory 'which 
in the language of Lord Kingsdown in Smith v. 
JCaj/ (5) applies to every case ' where influence 
IS acquired and abused, where confidence is re- 
posed and betrayed ’ Pec Lord Shaw in the case 
of Kali Bakhsh Sinjh v. Ram Gopal Singh (G).” 

On the facts found the case also falls 
within the provisions of S 16, Contract 
Act 1872, as explained by their Lord- 
ships of the Privy Council in the case of 
Raghunath Prasad v Sarju Prasad (7) 
The element of fraud as defined by S 17 
(l) of the same Act is also proved 

In opposition to the plaintiff’s right to 
the relief of cancellation of the agreement 
of 25th November 1924, two further argu- 
ments were addressed to us on behalf of 
the defendant-appellant. One was founded 
on the exception enacted in S. 19, Con- 
tract Act 1872. According to our judg- 
ment the argument is untenable on the 
evidence The plaintiff, in relation to the 
events disclosed in the evidence was so 
circumstanced that he had practically no 
volition of his own left in the matter and 
when he evinced a desire to approach the 
authorities either directly or through the 
two defendants, his desire was continu- 
ously thwarted In short he was not a 
free agent. The second argument need 
only be noticed and not decided by us on 
merits because it does not arise after our 
finding in favour of the plaintiff on the 
question of undue influence and fraud. 
The argument was that the plaintiff was 

S [1861] 7 H. L. C. 750=30 L. J. Ch is! 
[19U] 36 All. 81=21 I.C. 935=41 I. A. 23 
, (P.O.). 

(7) A.I.R. 1924 P.C. 60=9 Pat. 279=51 I. A. 
101 (P.C.). 


estopped from or had waived his right of 
challenging the validity of the document 
of 25th November 1924, by reason of the 
fact that he had continuously received 
from the date of the document the allow- 
ance of Es 1,000 a month from the defen- 
dant. On the facts involved in the argu- 
ment we are in entire agreement with the 
learned Judge of the trial Court. It will 
suffice to quote the finding of the learned 
Judge which we adopt : 

It was only whsn ths plaintiff came to 
know that he had been cheated and that there 
was no fear of the Akalis, that Dalip Singh 
was a mare tool who had no claim against him 
and that he had given up the estate without 
any real reason that he was able to challenge 

the document he (Pyare Lai, 

P. W. 4) took his revenge by telling the Ma- 
hant the plaintiff) all about the fraud of which 
he had been the victim and by obtaining for 
him the invaluable evidence of the letter writ- 
ten by defendant to the Lat Sahib, and the 
letter and telegram sent by Bishuu Das. The 
plaintiff states and 1 se^^o reason to disbe- 
lieve him, that he sent for the defendant and 
questioned him about his alleged marriage and 
his extravagant expenditure, and the defen- 
dant openly flouted him aud said he was the 
owner of the estate and could do what he 
liked. This drove the Mahant to consult law- 
yers and when they advised him that he 
could have the document set aside on the 
ground of fraud as W3ll as certain other 
grounds he filed the present suit.” 

On the grounds stated above we uphold 
the finding of the trial Court that the 
document ot 25th November 1924, w'as 
executed by the plaintiff under undue in- 
fluence and fraud and' that, therefore, it 
should be set aside 

On behalf of the plaintiff-respondent 
the finding of the trial Court on issue 10 
was challenged but as we have already 
said every other issue in the case becomes 
immaterial after we have affirmed the find- 
ing of the trial Court on the issue of un- 
due influence and fraud We may, how- 
ever, Biy^ that we are in entire accord 
with the opinion of the trial Court on the 
said issue 10. Ddfendflnt-appellant was 
never married to Raj Kumari defendant 2 
but he has kept her as his permanent 
mistress The word ‘zauja’ (wife) used 
in Ex. P W. 29 is a mere euphemism and 
is intended to cover the grossness of the 
immorality which has been perpetrated in 
every generation of this house since the 
days of Gur Narain Das As the learned 
Judge points out Gur Narain Das’s mis- 
tress was called ‘zauja,’ the plaintiS'q 
mistress Sunder Dei is called ‘zauja’ (Ex. 
A-22) and Sheoraj Kuar, the mistress of 
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Har Charan Das and mother of Sant Bain 
Das is similarly described. 

The result) is that we affirm the decree 
of the trial Court in so far as the relief of 
cancellation of the document of 25th No- 
vember 1924, is concerned and also to the 
relief for possession in consequence there- 
of. As to the relief granted by that Court 
in respect of the forfeiture of the defen- 
dant-appellant’s right under the settle- 
ment of 20th January 1922, we accept the 
appeal and reject that relief. As to the 
mesne profits the plaintiff is only entitled 
to them from the date of the suit till the 
recovery of possession by him, the reason 
being that the document of 25th Novem- 
ber 1924, was only voidable at the option 
of the plaintiff and the plaintiff did not 
exercise that option earlier than the date 
of this suit. The amount of the mesne 
profits will be determined hereafter 
As to costs we azp of opinion that the 
plaintiff is not ^titled to his costs in 
full because he obviously asked for more 
reliefs than he was entitled to and it was 
only before us that the claim to relief in 
respect of a declaration that the defendant 
1 is not entitled to any benefit under the 
earlier document of 20th January 1922, 
that is to say, he has lost his remainder- 
man’s estate also was admitted by the 
plaintiff-respondent's learned counsel as a 
relief to which the plaintiff is not enti- 
tled if the relief as the cancellation of 
25th November 1924, is granted in his 
favour. We, therefore, direct that the 
plaintiff will be entitled to half his costs 
from the defendant 1 Satgur Prasad in 
both the Courts and that the said defen- 
dant and the other two defendants will 
bear their own costs throughout. 

M.N /r.K. Decree modif ed k affirmed. 
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Stuart, C. J. and Wazir Hasan, J 
Baldeo and ot)iers — Defendants — Ap- 
pellants 

v. 

Losai and another — Plaintiffs — Respon- 
dents. 

Second Appeal No. 182 of 1928, Decided 
on Ist November 1928, from decree of 
Addl. Dist. Judge, Gonda, D/- 6th Feb- 
ruary 1928. 

Tranifer of Property Act, S. 00 — Clog on 
redemption — Long term of 99 yeeri by itielf 
is no clog. 

Ordinarily in the absence of a special condi- 


tion entitling the mortgagor to redeem during 
the term of mortgage, the right of redemption 
can only arise on the expiration of the speci- 
fied period; but where it is shown on merits 
that the effect of condition postponing redemp- 
tion for a specified term of years is to make 
the mortgage practically irredeemable, a Court 
is justified in setting it aside: A. J. iZ. 1927 
Oudh 297; A. J. R. 1914 P. C. 3G; and A. I. R, 
1924 Oudh 193; FolL [P 54 0 2] 

A long term of 99 years, by itself does not 
constitute a clog on the equity of redemption. 

[P 55 0 1] 

M. Wasim and Bisheshwar Nath~~‘ 
for Appellants 

A. P. Sen — for Respondents 1 and 2. 

Stuart, C. J. — The question for de- 
cision in this second appeal is whether a 
provision in a deed of usufructuary mort- 
gage by which redemption is postponed 
for 99 years is a condition which can be 
avoided by the mortgagor. This question 
has frequently been before the Judicial 
Commissioner’s Court and the Chief 
Court I do not wish to refer to the 
long series of decisions that there have 
been on the point as, as far as I am con- 
cerned, I arrived at a conclusion upon 
this point in April 1927, which I see no 
reason to alter. A Bench of which I was 
a member then decided in Darghai Lai v. 
liaftquinnisi (1) that we agreed with 
the view taken by my learned brother 
Hasan, J , when he was Additional Judi- 
cial Commissioner in Balhhaddar Prasad 
v Dhanpat Dayal (2). We then stated 
the view The view taken was that where 
the restriction had the effect of making 
the mortgage practically irredeemable by 
imposing upon the mortgagor such a bur- 
den at the date when redemption became 
open to him as was impossible in practice 
for him to be?.r, it was open to the Court 
to permit redemption before the period 
came to an end. While the ordinary rule 
is as laid down by their Lordships of the 
Judicial Committee in Bakhtauar Begam 
V Husaini Khanam (3): 

"ordinarily, and in the abBOnco of a apeciali 
condition entitling the mortgagor to redeem! 
during the term for which a mortgage is created, 
the right of redemption can only arise on the 
expiration of the specified period." 

Where it is shown on the merits that 
the effect of the condition postponing re- 
demption for a specified term of years is to 
make the mortgage practically irredeem- 
able, a Court is justified in setting it 
aside . 

(1) A. 1. R. 1927 Oudh 297. 

(2) A. I. B. 1924 Oudh. 198=27 O. G. 4. 

(8) A. I. R. 1914 P. 0. 36=86 All. 195=41 1. 

A. 84. (P.C.). 
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Here I am asked the same guestion in 
respect of a different deed. On the merits 
is the effect of the condition in this parti- 
cular deed to make the mortgage practi- 
cally irredeemable? It certainly has not 
that effect and further the terms of the 
mortgage were not unconscionable. It 
appears to me that at the time the mort- 
gage was executed in the year 1897 the 
moragagee’s return as interest upon the 
amount, which he advanced, was by no 
meins excessive. It appears to me from 
the examination of the record that it 
£ould not have been much more than 12 
per cent. The profits are now in the 
neighbourhood of 20 per cent But even 
if they were higher the fact that they 
have increased since the execution of the 
mortgage is immaterial. In these circum- 
stances therefore I should give the mort- 
gagee the right to enforce the condition 
postponing redemption The result of 
this will be that the appeal will succeed 
and the suit will stand dismissed The 
plaintiffs will then pay their own costs 
•and those of the defendants in all Courts 
Wazir Hasan, J. — My view on this 
subject was stated at considerable length 
in the case of Balbhadddar Prasad v 
Dkanpat Dayal (2). I have invariably 
followed the view taken in that case 
On several occasions other learned Judges, 
either sitting singly or in a Bench, have 
Also accepted the view laid down in the 
aforementioned decision In the present 
case I am of opinion that there is nothing 
else, except the long term in the deed of 
mortgage in question, to which objection 
can be taken and the long term by itself 
in the present instance does not, in my 
opiniou, constitute a clog on the equity of 
redemption. The contract, therefore, into 
which the parties entered with their eyes 
open must be upheld. I therefore, agree 
4}hat the appeal should be allowed 
W.S./r.K Appeal allowed. 
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Stuart, C. J. and Baza, J. _ 

. Bohan Singh and others — Defendants 
— Appellants. 

V. 

Durga Bakhsh Singh and others — 
Plaintiffs — Bespondonts. 

First Appeal No. 133 of 1927, Decided 
on 7 th May 1928, from decree of Addl. 
Sub-Judge, Hardoi, D/- 26th May 1927. 


Civil P. C., O. 20, Jl. 12^Mcsne profits 
•re in the nature of damagea which may be 
moulded according to the juBtice of the caae 
— In the caie of treBpaiBeri even ordinary 
charge! may be refuted. 

Musne profita are m the nature of damages 
which the Court may mould according to the 
justice of the case. In the caae of fraudulent 
and dishonest trespassors while awarding 
mesne profits against them on rent basis it is 
light to refuse them charges for collecting rent 
of property in their possession as trospassert. 
27 CaL 951 (P.C.) & 24 All. 37G, Foil. [P 56 0 1] 

A. P. Sell, H. K. Ghose aud Vije Kumar 
Dat^ior Appellants 

Bisheshar Nath — for Bespondents. 

Judgment —This appeal is in respect 
of mesne profits awarded under a previous 
decree In the original suit the appel- 
lants were ordered to pay mesne profits to 
the present respondents and the decree 
directed that those profits should be deter- 
mined under the provisions of O 20, B 12. 
Against the decree determining these 
mesne profits the present appeal is pre- 
ferred. The facts in the previous suit can 
be stated shortly. There it was decided 
that the present appellants Bohan Singh 
and Gajraj Singh, who is his brother, had 
fraudulently and dishonestly taken posses- 
sion over certain property belonging to 
Durga Bakhsh Singh, respondent who was 
their relative They did this at the time 
that he was a minor. Gajraj Singh secu- 
red a position as Durga Bakhsh Singh’s 
certificated guardian and abused that posi- 
tion in every possible way Finally Durga 
Bakhsh Singh recovered his property but 
in order to be able to do so he had to part 
with a considerable amount to the other 
two respondents who are his transferees. 
As Gajraj Singh was the guardian ol Durga 
Bakhsh Singh, it was incumbent on him 
to keep accounts of. the income and ex- 
penditure of' the ward. If be had kept 
such accounts and if those accounts were 
honest and if he had also kept the ac- 
counts which he could have been expected 
to keep with regard to the income and 
expenditure of his own property, there 
would have been very little difficulty in 
ascertaining the exact amount of mesne 
profits, but we find that the two appel- 
lants refused to produce accounts when 
the mesne profits came to be determined. 
We draw the necessary inference against 
them from their omission to dj so. 

The learned trial Judge has owing to 
their failure to produce accounts calcul- 
ated the profits on basis of rental demand 
deducting ' 12^ per cent, for unavoidable 
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failure to make collections. We consider 
that the learned trial Judge has very pro- 
perly based his finding upon the rental 
demand and that, if anything, he has been 
too lenient to the appellants in giving 
them an allowance of 12^ per cent. There 
is, however, no cross-appeal or objections 
against his having given them this allow- 
ance aud there the matter must stand 
But this is one of the most important 
points upon which the appellants apppeal 
We have no hesitation in deciding that 
plea against them 

Two remaining pleas are these. The 
learned trial Judge has refused to grant 
the appellants rent collecting charges 
The appellants were not only trespassers. 
They were fraudulent and dishonest tres- 
passers They had been guilty of a pecu- 
liarly mean form of fraud upon a minor 
In these circumstances they are entitled 
to no concession It was laid down by 
Lord Hobbouse in Grish Chunder Lakiri 
V. Shoshi Shikhareawar Boy (l) that 
mesne profits are in the nature of damages 
which the Court may mould according to 
the justice of the case, and following this 
decision of their Lordships of the Judicial 
Committee a Bench of the Allahabad High 
Court decided in Dungar Mai v. Jai Bam 
(2) that in the case of trespassers, such as 
the appellants are, it is right to refuse 
them charges such as would ordinarily 
voluntarily be incurred by an owner in 
possession. We, therefore, decide the ap- 
peal against the appellants on this plea 
also. 

One plea remains. The appellants have 
put forward a claim to be reimbursed 
amounts which they have stated they 
expended upon the food and clothing of 
Durga Bikhsh Singh- Wedonot know that 
they expended anything on the food and 
clothing of Durga Bikhsh Singh but they 
probably expended something The claim, 
however, which they have made in this 
respect is based on no reliable evidence of 
any kind. It is based upon statements in 
accounts which Gajraj Singh presented to 
the District Judge as guardian. We have 
examined those statements and are satis- 
fied that there is every reason to suppose 
that they are not genuine. There is no 
evidence in support of these claims, and 
on the record as it is before us we find 
that the learned trial Judge rightly re- 

(1) [1900] 27 Cal. 951=27 I. A. 110=4 07^ 
N. 681=7 Sar. 687 (P.C.). 

(2) [1902] 24 All. 876=(1902) A. W. N. 90. 


fused to admit them This is not a case 
in which it may be thought that the ap- 
pellants are suffering for want of oppor- 
tunity to produce evidence In the first- 
place we have every reason to believe that 
if they spent anything on the food and 
clothing of Durga Bakhsh Singh they 
spent something very much less than the 
amount they have claimed But further 
it is noticeable that no moveable property,, 
cash or jewellery held by Durga Bakhsh 
Singh’s father has ever been traced, and 
considering the relationship between 
Durga Bikhsh Singh and the appellants, 
we find it safe to conclude that the appel- 
lants have not been losers, even although 
we refuse to make a guess as to what they 
may have expended on the food and cloth- 
ing of Durga Bikhsh Singh and then to 
grant a set-off according to the guess. 
Accordingly we dismiss the appeal with 
costs. 

A L /r k. Appeal dismissed. 
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StCART, C. J , AND Pqllan, J. 

Amir and anothe? — Defendants — Ap- 
pellants 

V 

Mohamed Bakhsh and others — Plain- 
tiffs and Defendants — Respondents. 

Second Appeal No 239 of 1928, Decided 
on 6th November 1928, from decree of Sub- 
Judge, Malihabad, D/- 10th April 1928. 

Oathi Act (10 of 1873), S 9— Party in- 
cludes an authorized agent. 

The langiioigo of the Act shows that the word 
" party ” can be used not only in the restric- 
ted sense but in the wider sense. A duly autho- 
rized agent of a party can make the offer con- 
templated in 8. 9 . 38 All. 131, Rel. on ; 14 

Bom. 455, Diss. from. [P 58 C 21 

Bam Prasad Varma — for Appellants. 

Alli Baza — for Respondent 1. 

Judgment. — This second appeal arises 
in the following circumstances. The plain- 
tiff Mahomed Bakhsh entered into a part- 
nership in 1925 with Abdul Subhan Khan 
and Noor Mahomed to manufacture soap. 
He advanced Rs. 1,000 which was to be> 
used in the partnership and it was agreed 
that this amount should be repaid to him 
in any circumstances from the concern. 
The defendants Amir and Munir entered 
into an engagement as sureties to tha 
plaintiff for the repayment of this amount. 
On 12th March 1927, Mahomed Bakhsb 
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instituted a suit in the Court of the Mun- 
sif (South) Luoknow against the four de- 
fendants on the following pleas He said 
that he had only been paid Es. 475 out 
of Es. 1,000 advanced. He asked that the 
partnership should be dissolved. He sued 
to recover Es. 525 the balance of Es. 1,000 
advanced, Es. 350 as profits and .Es 250 
as share of the stock. The four defendants 
were all represented by the same counsel 
Mr. A. C. Ghose and Mr S N Eoy, to 
eacht)f whom a vakalatnama was given in 
similar terms. We have gone through 
this vakalatnama and we translate the 
portions which have bearing on the mat- 
ters in dispute as follows : 

They gave authority to the counsel 
“ to file compromisss and confessions of judg- 
ment ” 

on their clients’ behalf They gave autho- 
rity to the counsel to submit the disputes 
to arbitration and they ended up with the 
following words : 

“ We accopt all acts done and everything 
executed by our pleader and approve of them. 
They will be considered as done by ourselves 

The matter was referred to the arbi- 
tration of a certain Bhulai carpenter 
Bhulai filed an award in which he stated 
that the defendants should pay to the 
plaintiff Es 525 claimed in respect of 
Es. 1,000 advanced, Es. 250 for the share 
of the stock and Es 314-10-0 for profits. 
He reduced the claim by Es 35-6-0 only 
The four defendants filed objections against 
this award These objections came on 
for hearing on 24th September 1927 On 
that day the defendants had no evidence 
to support their objections Their objec- 
tions were objections of fact complaining 
against the conduct of the arbitrator, and 
they were in no position to support them 
on that day. In view of the fact that 
there was no evidence to support these 
objections these objections would ordi- 
narily have been dismissed unless an ad- 
journed date for hearing had been fixed. 
There is a finding of fact that on that 
date the defendants Abdul Subhan Khan 
and Noor Mahomed were present in Court. 
Amir and Munir were not present in 
Court but they were represented by the 
counsel to whom we have already refer- 
red. We now quote the recorded proceed- 
ing of the learned Munsif. 

" At this stago pleader for defendants states • 
'If the plaintiff states on oath with the Quoran 
in his hand that the books of account prior to 
26th November 1926, -are with the defendants 
then thersuit for Rs. 1,125 and for dissolution 
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of partnership be decreed with costs. Tbo 
award may ba set aside. ’ ” 

" Pleader for plaintiff states : ' My client 

is willing to take the required oath. 1 have- 
no objection to the award being set aside. ’ " 

“ Order. The award dated 12th September 
1927, is hereby set aside with the consent of 
the parties. ” 

“The plaintiff on oath with Quoran in hand: 

' My suit is correct. All the books of account 
including those prior to 2Gth November 1926^ 
are with the defendants. Defendants ' pleader 
states . ' I pray that my clients may be al- 

lowed to pay tho decretal amount by in- 
stalments. ’ Plaintiff’s pleader opposes th& 
award. ” 

This apparently means that the plain- 
tiff’s pleader opposed the application to 
pay tho amount in instalments. This 
seems clear from what happened subse- 
quently. 

" Ordered. Tho prayer for instalments can- 
not be granted as there is nothing to show 
that the defendants aro unable to pay the de- 
cretal amounts. ’’ 

All the four defendants then appealed 
against this decision. The learned Judge 
of the lower appellate Court dismissed 
the appeal of Abdul Subhan Khan and 
Noor Mahomed but modified the decree as 
against Munir and Amir in the following 
manner. He found that it was clear that 
the plaintiff Mahomed Bakhsh had not 
claimed against Amir and Munir more 
than the Es. 525 alleged to be due from 
them as sureties. As they were not part- 
ners in the soap business they could not 
be held liable for anything more So he 
reduced the decretal amount as against 
them to Es 525. Amir and Munir appeal 
here against the decree as modified. Abdul 
Subhan and Noor Mahomed have taken 
no steps and Mahomed Bakhsh has not 
objected to the reduction of the amount as 
against the present appellants 

The appellants here are in a difficult 
position. If they were not bound by their 
counsel’s agreement to accept a decree on 
the basis of the oath of Mahomed Bakhsh 
they had to return to the arbitration 
award which could not be held to have been 
set aside as against them unless they ac- 
cept the action of their own counsel, for it 
was their counsel who agreed to the with- 
drawal of the award and if he was not 
authorized to do so the award would still 
stand. The objections that they brought 
against the award were not supported by 
evidence. They were not entitled to any 
adjournment to obtain further evidence 
and their objections should have besn 
dismissed as being baseless The result 
would be that they would be left liable 
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to satisfy Bs. 1089-10-0 instead of Bs. 525 
under the present decree. Thus it is 
really to their infcerest to have this ap- 
peal dismissed. We have, however, heard 
the arguments of the learned counsel upon 
the point of law that he has advanced. 
He has put his case as well as it could be 
put and has brought out the different 
views of the law most satisfactorily. But 
before we proceed to the different views 
of the law we have first to decide on oon- 
etructioQ of the power-of-attorney to 
which wo have already referred. We 
have no doubt whatever upon reading this 
power of attorney that the counsel con- 
oerned were given the fullest possible 
authority to do whatever they wished on 
behalf of their clients so long as the legal 
proceedings lasted. The learned counsel 
would have us read latter part of the 
powor-of-attorney as being governed by 
the previous part, but we find that the 
latter part is independent of the previous 
part. The parties agreed to accept all 
acts done by their counsel. It is not 
said that they agreed to accept all ' such 
acts ’* or " all acts as aforesaid. " There 
are no qualifying words. The last para- 
graph standing alone gives as complete an 
authority as it is possible to conceive. 
Having arrived at this decision on the 
question of construction we proceed to 
look at the views prevailing in other High 
Courts. It is true that in a case decided 
by a Bench of the Bombay High Court : 
Sadashiv Bayaji v. Maruti Vithal (l), 
it was laid down at p. 458 : 

" Again, ib may well be doubbed whether 
under Act 10 of 1873 any parson but the party, 
himself can make such an offer as is contem 
plated in S. 9. The procedure there laid down 
IS of a very special kind. Its efficacy is pre- 
sumably dependent on the oircumstancoa that 
the true merits of a case are better known to 
the parties than to any one else. Its adoption 
IS an appeal to the conscience of the party to 
whom the offer is made and such an appeal 
can tightly be made only by a person person- 
nlly interested, whose confidence in the justice 
of the case is based on his own knowledge of 
lbs merits. The right to make the offer cannot 
be properly transferred to another person 
whose interests - are noc at stake, and whose 
knowledge of the facts would ordinarily be 
derived from the instructions he might have 
received from the party. That, we, think, 
must be the right construction to pub upon the 
Act. " 

The learned Judges composing that 
Bench, however, added words which would 
go far to deprive the present appellants 

(1) [1895] 11 Bom. 456. 


from obtaining much benefit from this 
decision, for they say ; 

Of course, if a party specially authorizes 
his pleader or an agent, to make an offer to be 
bound by a particular oath, he might be estop- 
ped from retracing the step he had taken if his 
offer were acted on. ” 

The learned Judges here apparently 
considered that though the Act did not 
permit an agent to make an offer his 
principal could, by giving him special 
authority to make the offer, put it out of 
his power to object to an acceptance of 
the offer by being estopped from so doing. 
We need not discuss how far this modifi- 
cation should operate, for we do not accept 
the view taken by the learned Judges 
who composed that Bench. The section 
to be interpreted is S 9, Act lO'of 1873 : 

“ If any party to any judicial proceeding 
offers to be bound by auy such oath or solemu 
affirmation ’’ 

The question here is simple. Does the 
word party ” include a duly authorized 
representative The learned Judges of 
the Bombay High Court were of opinion 
that it did not include a duly authorized 
representative A different view, however, 
was taken in Allahabad in Wasi-uz- 
zaman v. Faiza, Bihi (2). A Bench of 
the Allahabad High Court considered the 
Bombay decision to which we have refer- 
red At p 133 it is said by Tudball, J. : 

** Sections 8, 9 and 10 of Act 10 of 1873 
clearly contemplate that the action mentioned 
therein can ba taken by a party to a suit. In 
the Act itself there is no language which goes 
to show that the word " party ” can be used 
only in its restricted sense and not in the 
wider sense. The considerations which are to 
be found at p. 458 of the ruling in /. L. R. 14 
Bombay are coosidoratioDS which really apply 
to a person who takes the oath rather than to 
a person who makes the offer. 1 can see no 
good reason why a duly authorized agent of a 
party should not make the offer contemplated 
in S. 9. ” 

W^alsh, J , in referring to that decision 
says at p. 133 ; 

" That decision is one which 1 am unable to 
follow. Under such authority as was given in 
that case, which in substance resembles the 
authority given in the present case, if indeed it 
is not stronger, the agent could do any act 
which he deemed proper, for the purpose of the 
conduct of the suit. The acts of the agent are 
acts of the parties. Act 10 of 1873 enables a 
party to make the offer which was mads in the 
case before us. That is a step in a suit which, 
however rare in its occurrence, may arise as an 
incident in a suit. 1 see no reason why an 
agent authorized to conduct a suit is not 
authorized to take the step provided by Act 10 
of 1873. The reasons given by the Bombay 

(2) [1916] 88 All. 181=382 I.C. 948-14 A.L.J, 

88 . 
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High Oourt, aa my learned brother has pointed 
out, appear to be directed to questions relating 
to the person who takes the oath and not to 
the person who makes the offer. " 

We agree with the Allahabad view. 
For the above reasons we dismiss this 
appeal. The appellants will pay their 
own costs and the costs of Mahomed 
Bakhsh. 

S.L./r.K. Appeal dismissed. 
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Wazir Hasan and Gokaran Nath 
Misra, JJ 

Abdul Rashid — Judgment-debtor — Ap- 
pellant. 

V. 

Mul Chand and another — Decree-hol- 
ders — Respondents. 

First Appeal No 80 of 1928, Decided 
on 9th November 1928, from decree of 
Addl. Sub-Judge, Hardoi, D/- 14th April 
1928. 

Civil P. C , O. 34, R. 6 — Decree under R. 6 
is a supplementary decree and no question 
of limitation arises if the original suit was 
within time for relief on personal covenants 
— Limitation Act, Arts. 66 and 132. 

In purauanco of a mortgage decree, mort- 
gaged property was sold, but the net proceeds 
of the sale were found to be insufiicient to pay 
the amount due under the decree. Steps were 
taken to get a decree prepared under 0. 34, B. 
6, for the balance of the amount decreed to be 
recoverable from the judgment-debtor other- 
wise than out of the property sold. The suit 
on mortgage was within time for the relief on 
personal covenant. 

Held . that the decree, which was being 
sought to be passed, must be treated to be a 
supplementary decree in the suit which was 
originally brought by the mortgagee, and no 
question of limitation arose : A. I, R. 1926 P. 
C. 56, D%st. : 14 All. 513, Fo 1. [P 60 C Ij 

H. D Chandra — for Appellant 

Shankar Sahai — for Respondent 1. 

Judgment. — This is the judgment- 
debtor’s appeal from the order of the Ad- 
ditional Subordinate Judge of Hardoi 
dated 14th April 1928 in proceedings 
which have arisen under the provisions 
of R. 6, O. 34, Civil P. C. The respon- 
dents obtained a decree on the foot of a 
mortgage for sale of certain property 
against the appellant. The preliminary 
decree was passed on 29th January 1926 
and was made absolute on 30th October 
1926. In pursuance of that decree the 
mortgaged property was sold on SOth Oc- 
tober 1927 but the net proceeds of the 
sale were found to be insufficient to pay 


the amount due to the plaintiffs under 
the decree mentioned above. Steps are 
now being taken by them to get a decree 
prepared under R. 6, 0. 34, Civil P. C., 
for the balance of the amount decreed to 
be now recoverable from the defendant 
otherwise than out of the property sold. 
The judgment-debtor pleads limitation as 
against the passing of such a decree. The 
Court below has overruled the plea of 
limitation and has given the decree 
prayed for. The question for decision in 
appeal before us is as to whether the deci- 
sion of the lower Court is correct. 

We have heard arguments at consider- 
able length in this case and have come to 
the conclusion that the appeal fails. In 
support of the appeal the learned advo- 
cate for the appellant relies on a recent 
decision of their Lordships of the Judi- 
cial Committee in the case of Ganesh Lai 
T Khetramohan (l) That case, however, 
does not help him except in so far that it 
may be assumed for the purposes of the 
decision of this appeal only as having laid 
down the law that the article of the Limi- 
tation Act applicable to the making of 
such a decree is Art 66, Sch 1 of that Act 
which provides for three years’ limita- 
tion from the date on which the money 
becomes repayable. The difficulty is from 
which date the three years’ limitation is 
to be reckoned It is agreed that the 
cause of action arose after the expiry of 
two years from the date of the mortgage 
when the money was made repayable ac- 
cording to the covenant contained in that 
deed. The date of the mortgage was 4th 
June 1919. It is also clear to us, in spite 
of arguments advanced by the learned ad- 
vocate for the appellant to the contrary, 
that the deed of further charge contains a 
clear acknowledgment of the liability of 
the debt under the previous mortgage and 
thus under S. 19, Lim. Act, the period of 
three years must be reckoned to have 
commenced from the date of the acknow- 
ledgment which is 9th December 1922. 

If the date of the initiation of the pre- 
sent proceedings is to be regarded as the 
terminal point of limitation, then on the 
assumption that three years’ limitation is 
applicable the present proceedings are 
barred by time and this is the argument 
of the learned advocate for the appellant. 
But we are of opinion that the argument 
is untenable. The decree which is now 

(1) A.I.B. 1926 P.C. 56=~5~ Pat. 685=68 l.A. 

184 (P.C.). 
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beiDg sought to be pa.ssed must be treated 
to be a supplementary decree in the suit 
which was originally brought by the 
mortgagee on the foot of his mortgage for 
the relief of sale of the mortgaged pro- 
perty, and if that suit was within time, 
as it is agreed that it was, for the relief 
founded on the personal covenant, then no 
question of limitation arises in the pre- 
sent proceedings. This view seems to us 
to be supported by a series of decisions in 
the High Court of Allahabad We may 
refer only to one of such decisions in 
Musaheb Zaman Khan v Inayai~uU 
hah (2) Apart from any authority for 
the opinion we have formed, it seems to 
us that no separate suit for a decree for 
the recovery of the balance is contem- 
plated under the Code of Civil Procedure. 
R. 6, O 34, which authorizes the passing 
of such a decree is a rule relating to the 
procedure of working out the decree which 
is passed in the suit for the sale of the 
mortgaged property It appears to us that 
R 6, O. 34, provides for the final step by 
the adoption of which the decree origin- 
ally passed may wholly be satisfied. We 
accordingly dismiss this appeal with 
costs 

^ S /r k. Appeal dismissed 

(2) [189T] 14 Alir 5T3=(1892) A.W.N'sO. 
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Wazir Hasan, Ag C J.andGokaran 
Nath Misha, J. 

Sheo Sagar and another — Defendants 
— Appellants. 

V 

Lachhman and others — Plaintiff and 
Defendants — Respondents 

Misc. Appeal No. 41 of 1928, Decided 
on 19th November 1928, from order of 
Sub-Judge, Lucknow, D/- 11th May 1928. 

(a) Oudh Rent Act, S. 108 (5-A) — Deci- 
sion of the revenue Court that a plot is or is 
not a grove is final. 

The decision of the revenue Courts in re- 
sumption proceedings on the question whether 
a plot still retains the character of a grove or 
not must be deemed as final, and cannot be 
assailed in the civil Court : 3 O. L. J. 717, 
FoU. : 41 All. 203; A. I. R. 1926 Oudh 205 , and 
5 O. L. J. 639 ; Ref, : A. I. R. 1926 Oudh 458, 
■Dirf. [P 61 0 2] 

(b) Oudh Rent Act, S. 54 — Ejectment of 
grove-holder by notice is illegal— Proceed- 
ings under Chap. 7-A is the proper remedy 
{Obiter), 

The mere fact that a land is liable to re- 
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sumption or assessment of rent on the ground 
that a grove had ceased to exist would nob 
make the grove-holder a tenant liable to be 
ejected by notice. Such a notice must be 
deemed to be invalid and the ejectment \\- 
legal, and it would ba open to the grove-holder 
to bring a suit for possession against the 
landlord in civil Court. The propar remedy 
for a landlord is to take resumption proceed- 
ings under Chap. (7-A) 5 0. L. J. 639 and 
A. I. R. 1926 Oudh 458, Foil. [P 62 C 2] 

Radha Krishna — for Appellants. 

Hakimuddin— for Respondent 1. 
Gokaran Nath Miira, J. — This is an 
appeal arising out of an order of remand 
passed by the Subordinate Judge of Luck- 
now dated 11th May 1928. The suit m 
which this order of remand was passed! 
was a suit for possession of a grove- 
No 102 old 218 new, situate in village 
Terha, District Unao The allegations 
upon which the plaintiff-respondent 
brought the present suit were to the 
effect that he was the owner of the said 
grove and the revenue Court had wrong- 
fully decreed resumption thereof on the 
ground that it no more retained the 
character of a grove The plaintiff, there- 
fore, alleged that his dispossession was 
wrongful and being a grove-holder he 
was entitled to bring the present suit 
and got the question decided by the civil 
Court that the plot still retained the 
character of a grove The defendants 
contested the suit mainly on two grounds, 
namely, that the plot in suit had lost 
the character of a grove and that the 
civil Court had no jurisdiction to go 
behind the decision of the revenue Court. 

The learned Munsif, South Unao, who 
tried the suit was of opinion that the 
decision of the question that the plot in 
suit had lost the character of a grove, 
could not be re-opened by the civil Court 
and that the decision of the revenue Court 
on the point was final. In this view of 
the case he did not try the question as to 
whether the plot in suit still retained 
the character of a grove. He, therefore, 
dismissed the suit by his decree dated 23rd 
December 1926 The plaintiff carried 
the matter further in appeal and the 
learned Subordinate Judge of Lucknow 
who heard the appeal has taken a diffe- 
rent view. Ho has held that the civil 
Court has got the jurisdiction to decide 
as to whether the plot still retains the 
character of a grove and whether under 
those circumstances the plaintiff could 
be held to be a grover-holder or not. 
Taking this view of the case he set aside- 
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the decree of the Munsif and remanded 
the case for decision on the merits. It 
is against this order that the present ap- 
peal has been brought. 

The main question, therefore, for deci- 
sion before us is whether in a case like 
the present one, the decision of the 
revenue Court can be considered final and 
whether it is open to the civil Court to 
go behind the said decision. We have 
lieard the parties at considerable length 
and Imve come to the conclusion that the 
Tiew of law taken by the learned Munsif 
is correct, and his decision must, there- 
fore, be restored. Wo now proceed to give 
our reasons for having come to this 
conclusion 

Proceedings for resumption in Oudh 
tire governed by Ch. 7-A, Oudh Eent Act 
(22 of 1886). S 107 {his) of that chapter 
lays down that nothing in that chapter 
Should apply to a grove so long as it 
retains its character as such. S 107-A 
lays down t^hat a proprietor of a mahal 
or part of a mahal may sue to resume 
possession, or to have rent assessed on 
:any land situate in such mahal or part of 
a mahal purporting to be held rent-free 
whether by grant in writing or other- 
wise It is admitted in this case, as is 
the rule in all such similar cases, that no 
rent was paid by the respondent in res- 
pect of the plot in dispute which was 
held rent-free. Under those circum- 
stances the remedy resorted to by the 
defendants-appellants by taking proceed- 
ings for resumption under Ch. 7-A against 
the plaintiff-respondent were fully jus- 
tified by the provision of S. 107-A. The 
only defence which could have been 
raised by the plaintiff of the present suit, 
who was the defendant in the revenue 
Court, in order to oust the jurisdiction 
of that Court was by alleging that ^he 
grove in dispute still retained its cha- 
racter as such. This defence was raised 
but was finally rejected by the Board of 
Revenue by its order dated 15th May 
1925 The Board of Revenue held, as was 
held by . the Court of first appeal, that 
the plot in dispute had ceased to retain 
the character of a grove. 

It appears to us that reading the re- 
sumption Ch 7-A with S. 108, C1.5-A, 
it must be held that the revenue Courts 
have exclusive jurisdiction to take cog- 
nizance 6i suits brought for resumption 
of, or assessment or enhancement of, rent 
on land held rent-free. If the revenue 
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Courts have, therefore, exclusive juris- 
diction to entertain and decide such a 
suit it should be clear that they must 
also be considered to have exclusive juris- 
diction to try an issue which would be 
necessary for them to do, in order to 
take cognizance of a suit of the descrip- 
tion mentioned in Cl. (5-A) and that 
their decision so arrived at caimot be 
impugned by an unsuccessful litigant 
who brings a suit for the purpose in the 
civil Court W^e are, therefore, of opi- 
nion that the decision of the revenue 
Courts in the present case on the question 
whether the plot in suit still retains the 
character of a grove or not must be 
deemed as final and cannot be assailed by 
the plaintiff-respondent in the civil Court. 
We are supported in this view by a deci- 
sion of the late Court of the Judicial 
Commissioner of Oudh reported in lihag- 
wan Singh v. Jagmohan Sihgh (l), 
Mr. Lindsay (now;Sir Benjamin Lindsay) 
held in that case that a revenue Court 
had exclusive jurisdiction to resume 
lands granted for the purpose of planting 
groves which had subsequently lost their 
character as such and to decide the 
question. We are in entire agreement 
with that opinion 

We would in this connexion refer to 
two other cases, one decided by the Al- 
lahabad High Court and the other de- 
cided by a Single Judge of this Court. 
The decision of the Allahabad High Court 
to which we would like to refer is the 
decision reported in Baljit v. Mahipat 

(2) . It has been held by the Allahabad 
High Court in that case that where a 
matter, exclusively within the jurisdic- 
tion of a Court of revenue, has been tried 
and decided by that Court as between 
the parties, no such subsequent suit will 
lie in the civil Court having for its sole 
object the annulment of the decree passed 
by the Court of revenue. The Single 
Judge case of this Court will be found 
reported in Dilawar Khan v. Kulsum 

(3) . This was a case in which it was 
held that where in a suit between the 
parties, a revenue Court decided that the 
plaintiff of that suit was a tenant-in- 
chief and not a sub-tenant, no civil suit 
could subsequently be maintained by a 
defendant of that suit for a declaration to 

[1916] 3 0. L. J. 717=38 I. C. 488. 

(2) [1919] 41 All. 203 = 49 I. C. 118 = IT 

A. L. J. 60. 

(3) A. R. 1926 Oudh 205. 
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the effect that it was he who was the 
tenant-in-chief and that the plaintiff was 
his sub-tenant. 

The same rule of law is laid down in 
Smith’s Leading Cases, Vol. 2, 12th Edn. 
at p. 755. The rule enunciated is in the 
following words : 

" that the judgment of a Court of exclusive 
jurisdiction, directly upon a particular point 
is, in like manner, conclusive upon the same 
matter between the same parties, coming inci- 
dentally in question in another Court for a 
different purpose. " 

It was argued on behalf of the plaintiff- 
respondent that where a grove-holder was 
illegally dispossessed by the landlord 
whether out of Court or through the rent 
Court, a suit for recovery of the grove- 
land could be successfully brought in the 
civil Court. The learned advocate for 
the respondent relied upon the decision of 
one of us reported in Jagdish Bahadur 
Singh Y. Bagho Bam (4). In that case 
it was no doubt held that where a grove- 
holder was ejected illegally by the land- 
lord whether through the revenue Court 
or out of Court, a suit for possession by 
him would clearly lie in the civil Court 
and he would not be barred from pleading 
that he was a grove-holder and has been 
wrongfully ejected by the revenue Court. 
Jq our opinion this decision does not in 
any way help the plaintiff-respondent. 
If a landlord dispossesses a grove-holder, 
the latter’s remedy is obviously to bring 
a suit against the landlord for recovery of 
possession of his grove-land in the civil 
Court for the purpose. Such a suit can- 
not obviously be brought in the revenue 
Court because a grove-holder has been held 
not to be a tenant. 

We might in this connexion refer to a 
ruling of the late Court of the Judicial 
Commissioner of Oudh reported in Durga 
Prasad v. i2am Charan (5), where it was 
clearly held that the mere fact that the 
land is liable to resumption or assessment 
of rent on the ground that a grove had 
ceased to exist would not make the grove- 
holder a tenant liable to ejectment by 
notice. Similarly if a landlord issues a 
notice of ejectment against a grove-holder 
and treats him as his tenant, as he must 
be presumed to do when he issues a notice 
of ejectment against him, such a notice 
must be considered to be invalid and the 
ejectment of the grove-holder in pursu- 
anoe of such a notice must be deemed to 

(4) A.I.R. 1926 Oudh 450=29 0.0. 271. 

(5) [1918] 6 O.L.J. 639=48 I.O. 417. 
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be an illegal ejectment and it would be 
open to grove-holder to bring a suit for 
possession against the landlord in the 
civil Court. This is all that was decided 
in Jagdish Bahadur Singh v Bagho 
Bam (4), the decision not having gone 
further. It was also contended on behalf 
of the plaintiff-respondent that it had been 
held in some cases by the Board of Reve- 
nue that it was open to the landlord to 
issue a notice of ejectment if the land on 
which the grove previously stood had lost 
its character as such. Consequently if a 
suit to contest that notice was brought in 
a revenue Court, such Court must be con- 
sidered to possess jurisdiction to decide 
the question whether the plot had lost 
the character of a grove or not. 

The argument advanced was to the 
effect that if the revenue Court decided 
this question and if the civil Court was 
to be bound by it, a grove-holder had no 
remedy in case a notice of ejectment was 
issued against him through the revenue 
Courts. Our reply tu that contention is 
that in our opinion the proper remedy for; 
a landlord to adopt in such a case is not 
to issue a notice of ejectment against the 
grove~holder but to take resumption pro- 
ceedings against him under Chap 7-A 
since a notice of ejectment could only be 
issued against a person who is a tenant or 
who could be treated as such. It appears 
to us to be clear that a grove-holder is 
neither a tenant nor can he be treated as 
such since he does not pay rent nor can 
he be considered to be liable to pay rent 
until rent has actually been assessed upon 
the said land. We are therefore of opin- 
ion that the order of remand passed by 
the learned Subordinate Judge cannot be 
maintained. We, therefore, accept this 
appeal, set aside the order of remand 
passed by the learned Subordinate Judge 
and dismiss the plaintiff-respoadent’s Suit 
with costs in all the three Courts. 

Wazir Haian, Ag. C J . — I agree that 
the appeal should be allowed and the 
decree of the trial Court restored. It is 
quite clear to my mind that the Courts of 
revenue for the purpose of deciding cases 
of resumption of land under the provisions 
of Chap. 7-A, Oudh Rent Act, 1886, 
have exclusive jurisdiction in that behalf. 
The jurisdiction is, however^ expressly 
withdrawn by the legislature in case 
where resumption is sought of a piece of 
land which retains the character of a 
grove. This is clear from S. 107. It fol- 
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lows therefore that with a view to acquire 
or to divest themselves of such a jurisdio- 
tion the Courts of reveaue must in the 
very nature of things decide the question 
if it is raised as to whether the subject- 
matter of resumption retains the charac- 
ter of a grove or not. It further follows 
that the Courts of revenue must be deemed 
to be possessed of jurisdiction to decide 
the issue just now mentioned. Therefore 
the finding of the Court of revenue in the 
preset case that the land in question no 
longer retains the character of a grove is 
a finding of a Court possessed of exclusive 
jurisdiction in the subject-matter of this 
litigation and is conclusive. 

W.S /r.K. Appeal allowed. 
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Gokaran Nath Misra and 
Pqllan, JJ. 

Durga "Prasad and another — Defend- 
ants — Appellants. 

V. 

Narain — Plaintiff — Respondent. 

Second Appeal No. 135 of 1928, Deci- 
ded on 30th October 1928, from decree 
of Sub-Judge, Rae Bireli, D/- l7th 
January 1928 

(a) Civil P. C , S. 11 — Compromise decree. 

A compromise decree operates as res judi- 
cata : South Amer%cati and Mexicfin (7o., 
(1095) 1 Ch. D. 37 and 22 Mad. 508 (P.C.), 
Foil. [P 64 C 1] 

(b) Transfer of Property Act, S. 6 (a) — 
Transfer of spes successionis — Transferee 
suing after widow’s death — Compromise en- 
tered into between transferrer and transferee 
— Compromise and decree are valid — Civil 
P. C., O. 23, R. 3. 

During the lifetime of a widow, the rever- 
sioners sold their right of succession to a 
third person. On widow’s death the trans- 
feree sued the transferrers for poBsession, and 
a compromise decree was passed : 

Held : that such a sale was in no way con- 
trary to public policy and could very well 
become the subject of a compromise decree 
which would bo binding upon both the par- 
ties : 26 Mad. 31 and 30 Mad. 255, Dtat. 

[P 64 0-2] 

B. B. Lfli— for Appellants. 

S. M. Hafiz for Zahur Ahmad — for 
Respondent. 

Judgment. — The facts from which 
this second appeal has arisen are as fol- 
lows ; One Ghisa possessed certain 
property and died leaving two sons Kali 
Gharan and Durga. Kali Charan died 
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in 1897 and Durga in 1898. The former 
left a widow Gulaba who died in the 
year 1915 after gifting her property to 
her daughter’s son and we are not con- 
cerned with this share of the property. 
Durga left a widow named Menda and a 
sou Badri Prasad. The son died in the 
year 1899 and his widow Mt. Phulla 
died in the year 1910 and the property 
devolved on Mt. Menda. For the pur- 
poses of this appeal it is admitted that 
Menda was the mother of Bidri Prasad 
and that the rights she obtained in the 
property were those of a Hindu female. 
The reversioners to the property were 
Narain and Biru and, on 13th December 
1916, during the lifetime of Menda they 
sold their reversionary rights in that 
portion of the property to two persons 
Durga and Badal. When Menda died in 
1918 there was a dispute between Narain 
and Biru on the one hand and Durga and 
Bidal on the other in the mutation Court. 
It appears that Narain and Biru declined 
to be bound by their own sale of rever- 
sionary rights and obtained mutation in 
the revenue Court. In January 1919 
Durga and Badal sued in the civil Court 
on the basis of their sale-deed. On I3tb 
February 1919 the parties entered into a 
compromise and a decree was passed on 
7th March 1919 by virtue of which 
Durga and Bidal obtained possession of 
the property. Before, however, the pass- 
ing of the decree in terms of the compro- 
mise, Biru had sold his rights to a cer- 
tain Parag and Parag brought a suit 
against Durga and Badal in which he 
obtained a decree to the effect that the 
compromise was inoperative and he ac- 
cordingly obtained possession of Biru's 
share in the property. 

Narain took no further action until 
7th April 1927, when he filed the present 
suit. His main contention was that the 
compromise and decree of 1919 had been 
held, in the suit brought by Parag, to 
be invalid and null and void, and on this 
ground he pleaded that he was entitled 
to possession of that portion of the pro- 
perty which he had himself sold, with- 
out bringing any suit for the cancellation 
of the compromise and the decree. The 
Courts below have accepted the view that 
the compromise and decree are void, and 
on this finding they have decreed the 
suit brought by Narain. In the first 
place it is necessary to meet the general 
objection which has been raised before us 
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that; a oompromise decree cannot; act as 
res judicata under S. 11, Civil P. C:, 
or even as an estoppel. On this point 
we need only refer to two rulings of the 
Courts in England, which show very 
clearly that the contrary- view is taken 
by the highest authority. In the case of 
South American and Mexican Co. (l), 
Mr. Justice Vaughan Williams has made 
the' following observations ; 

" UiTder these circumstances I have only 
to consider Mr. Moulton’s suggestion, that a 
judgment by consent, upon which the Court 
has not exercised its mind, does not and can- 
not raise an estoppel inter partes. 1 can only 
«ciy that this is the first time I have ever 
heard such a proposition suggested. It has 
always been the law that a judgment by con- 
sent or by default raises an estoppel just m 
the same way as a ]udgmeat after the Court 
has exercised a judicial discretion in the 
■natter." 

Again in the case of Pranal Anne v 
Lakshmi Annee (2), it was laid down 
that razinama in so far as it was sub- 
mitted to and was acted upon judicially 
by the learned Judge was in itself a step 
of judicial procedure not requiring regis- 
tration and any order pronounced in 
terms of it constituted res judicata bind- 
ing upon both the parties to this appeal 
who gave their consent to it. It is clear, 
therefore, that the consent decree of 1919 
was binding upon the parties and would 
operate as res judicata iu the present 
suit unless there were some special 
reason for holding that the compromise 
and the decree were void. It is the 
finding of the Courts below that the 
decree is void and it is in our opinion an 
erroneous finding. Both the Courts appear 
to have found that the sale of expectant 
Tights being contrary to public policy 
the decree passed as a result of a com- 
promise in reference to that sale must, 
therefore, have been void. 

The lower Courts believed that they 
were following the view taken by the 
Madras High Court in two cases. The 
first is reported in Lakshmanaswami 
JSaidu V. Rangamma (3) and the second 
is reported in Ramasami Naik v Rama- 
^ami Clietti (4). In the first case the 
compromise was effected by two parties 
who wished to effect an illegal sale of 

(1) [1895] 1 Ch. D. 37=G4 L. J. Ch. 189=43 
W. B. 131—71 L. T. 694. 

(2) [1899] 22 Mad. 608=26 I. A. 101=9 
M. L. J. 147=7 Sar. 516 (P.C.). 

(3) [1903] 26 Mad. 31. 

U) rig071 SO Mad. 255=17 M. L.' J. 201. 
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an ofiioe attached to a temple which sale 
was against public policy and could not 
be recognized or enforced by the Courts, 
and in the second case, which is more 
closely akin to the one before us, it was 
held that a transfer of a bare expectancy 
being a nullity under S 6 (a), T. P Act, 
which is itself based on principles of 
public policy, the Court could not allow 
such transaction to be effected by a 
consent decree . But in the case before 
us there is a point which seems to have 
escaped the observation of both the 
Courts below. Although the sale was 
actually effected in the year 1916 during 
the lifetime of Menda, and so was a 
transfer of expectant rights, in 1919 
Menda was dead and Narain and Biru 
were able in law to transfer the pro- 
perty to their vendees, as their rever- 
sionary rights had now become rights of 
ownership, and such a sale was iu no 
way contrary to public policy and could 
very well become the subject of a com- 
promise and a decree which would be, 
binding upon both the parties. 

The fact that the compromise and the 
decree were held to be a nullity in the 
suit brought by Farag is irrelevant 
Parag was not a party to that compro- 
mise or to the decree He was a trans- 
feree from Biru before the compromise 
was entered into, and his rights were in 
no way affected by any compromise en- 
tered into subsequently by his vendor. 
Thus although the compromise and the 
decree may very well have been a nullity 
as far as Parag was concerned they have 
never been declared to be nullity in the 
case of Narain and in our opinion they 
are binding upon him and have in the 
present case the effect of res judicata. 
We, therefore, allow this appeal, set 
aside the decrees of the Courts below 
and direct that the plaintiff's suit stand 
dismissed with costs in all Courts 
w.s./r.k. Appeal allowed. 
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Srivastava and Qokaran Nath 
Misra, JJ. 

Mohammad Wazir Khan and others — 
Plaintiffs — Appsllants. 

V. 

Muhammad Husain — Defendant — Res- 
pondent. 

S^pond Appeal No 326 of 1927, Deci- 
ded on 23rd July 1928, from decree of 
Dist Judge, Fyzabad, D/- 6th Septem- 
ber 1927. 

(a) Mahomedan Law ^ Waqf — Appoint- 
ment of disciple to mutwalliship and mak' 
ing over trust property can be described as 
‘Tamlik"— Words. 

The word “Tamlik" ia vary often popularly 
used in the sense of a settlement in the case of 
trust properties. Where a disciple ia appointed 
as successor to the mutwalliship and trust 
property is made over to him, the transaction 
can well be described by the use of the word 
“Tamlik”. [P 66 C 1] 

(b) Mahomadan Law — Waqf — Term 
“Waqf” not necessary — Inference can be 
drawn from general nature of grant. 

It is not necessary, in order to constitute a 
wakf, that the term "wakf” be used, if from 
the general nature of the grant itself, that 
tenure can be inferred . A. I. R. 1924 P. C. 103 
and A. I. R 1928 Oudh 241, Foil [P 67 0 1] 

Ryder Husain— ^iov Appellants 

Ohulam Hasan — for Respondent. 

Judgment — This is a second civil ap- 
peal against the decree passed by the Dis- 
trict Judge of Fyzabad, reversing the 
decree of the Court of Additional Subordi- 
nate Judge of Fyzabad. The appeal arises 
out of a suit instituted by Wazir Khan 
and ten others, Muslim residents ‘of Qasba 
Raunahi, on behalf of and representing 
the Muhammadan population of the town, 
for a declaration to the effect that the 
property in suit was a public waqf created 
for the mosque known as Juma mosque 
Qila Raunahi, Pargana Mangalsi, District 
Fyzabad, and that the defendant hfld the 
property merely as trustee. The plain- 
tiffs' allegation was that the waqf had 
been created in the Shahi times and that 
Muhammad Roshan Khan was the first 
mutawalli, who was succeeded by Mirza 
Rajab Beg. Qudratullah Beg succeeded 
Mirza Beg and after Qudratullah Beg his 
son, Mirza Muhammad Hussain, defen- 
dant hpld the property as the present 
mutawalli. The defendant denied the 
alleged waqf and claimed to be the abso- 
lute owner of the property in suit under 
the decree passed at the First Regular 
1929 0/9 & 10 
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Settlement in 1870. He raised certain 
other pleas with which we are not con- 
cerned in the appeal and, therefore, they 
do not call for any mention The learned 
Additional Subordinate Judge of Fyzabad, 
who tried the suit, held the property to 
be waqf and decreed the plaintiffs’ claim. 
On appeal the learned District Judge dis- 
agreed with the view of the trial Court 
and reversed the decision of the Additional 
Subordinate Judge. 

The sole question arising for determina- 
tion in this appeal is regarding the nature 
of the property in suit, whether it should 
be regarded as waqf property or as the 
private property of the defendant. The 
determination of this question rests 
mainly on the construction to be placed 
upon the settlement proceeding resulting 
in the decree (Ex. 2) dated 17th May 
1870 These proceedings were initiated 
by an application for settlement in res- 
pect of the property in suit made by 
Qudratullah Beg, father of the defendant, 
on 22nd June 1868 This application is 
Ex. 1 in the case. The relevant portions 
of the application are as follows : 

'*Maioaz% .50 highas arozi kham ha 

ahad badshah Cihayazuddtn Haxdtr ha sudur 
farman waste aarf ma^jxd wa kharch ayando 
rawand hanam Rmhan Khan mutawalli masjid 
wale qasba Raunahi, Pargana mazkur mu,af 
hui ... . Ronhan Khan ne . , . . bad uske 

chah mazkur wa arazi wa our ashia jo kuchh 
ki unke qabze men tha banam mujh sael ke hiba 

wa tamlik kia Ummedtuar hunki bad 

tahqiqat adalat bandobast arazi mazkur ka 
banam mere far may jaw e ” 

The terms of this application make it 
clear that a grant had been made of the 
land in suit in the Shahi time, that the 
grant was for the upkeep of the mosque 
and for the feeding of travellers and that 
the grant bad been made in favour of 
Roshan Khan as mutawalli of the mos- 
que. There is not a word in this docu- 
ment to show that the grant was made to 
Roshan Khan in his personal capacity and 
as his private property. On the contrary 
the fact of the grant being made in favour 
of the mutawalli of the mosque and for 
religious and charitable objects like those 
mentioned above would in the absence of 
any evidence to the contrary, clearly make 
it out to be a public waqf. The learned 
counsel for the defendant-respondent has 
laid great stress on the fact that Roshan 
Khan had made a hiba and tamlik of the 
property. It should be noticed that tha 
property referred to consisted not only of 
the property in suit but also of certain 



66 Oudh Md. Wazir Khan v. Md. Hdsain 192S 


other moveables. The’ word *'hiba** may 
well refer to the transfer of moveables. 
It was also argued that^the word ''tamlik" 
would indicate transfer of the proprietary 
rights of the property in suit and would 
be consistent only with Hoshan Khan 
haying been the proprietor thereof. We 
are unable to accept this argument. The 
word “ tamlik ” is very often “ popularly ” 
used in the sense of a settlement in thecase 
of trust properties Roshan Khan was 
a Pathan whereas Qudratullah Beg and his 
father, Mirsa Rajah Beg, were Moghals. 
The only relationship between them was 
that Mirza Rajah Beg was a disciple of 
Roshan Khan So, if Roshan Khan ap- 
pointed Mirza Rajah Beg his successor to 
the mutwalliship and made over the trust 
property to him the transaction could 
well be described by the use of the word 
“tamlik." 

The next argument of importance is the 
judgment of the Settlement Court (Ex. 2) 
dated 17th May 1870. It is stated in 
this judgment that : 

“Jfuddai qab%E araz% muafi area pachas baras 
se hai aur miiddai nejo sanad muaft nawi^hta 
yazim waqt muiuarrtkha 21 Rajab san 1234 
Hijr% guzram usmcn mundariji hat ki hasb 
sanad Badshah waqt ke Nazim ne yeh muafi 
uske bap ke pir ko waste sarf masjid ke ata hut 

ki ah janashin muddat hat digri mth 

kiat arazt 50 btghas kham hanaq inuddt di 
jawae.." 

The above extract from the judgment 
shows that a sanad had been produced be- 
fore the Settlement Court which showed 
that the land had been granted for the 
upkeep of the mosque. Presumably the 
sanad should be in the possession of the 
defendant. He has not produced it. It 
is true that he produced a certain docu- 
ment purporting to be a sanad but both 
the lower Courts have rejected it and re- 
fused to presume its genuineness. We 
must, thesefore, take it that the produc- 
tion of the original sanad which had been 
produced before the Settlement Court has 
been withheld by the defendant. This 
raises a presumption against him. The 
terms of the sanad as reproduced in the 
judgment of the Settlement Court are also 
consistent only with the view that the 
grant was a public waqf and not private 
property. The defendant-respondent placed 
great reliance on the fact that the Settle- 
ment Court passed a decree for proprie- 
tary rights in favour of the plaintifif and 
not in favour of the mosque. The argu- 
ment overlooks the fact that proceedings 
in the early days of the FirstRegular Set- 


tlement, as frequently remarked, were 
free from technicalities and niceties ol 
law with which we are so familiar now. 
The word *milkiat’ it seems to us, has 
been used only in contradistinction to sub- 
ordinate rights to indicate the nature of 
interest granted in the land. On a careful 
consideration of the entire judgment in 
the light of the application (Ex l) we 
have DO hesitation in holding that the 
proper construction to be placed upon 
these proceedings is that the decree was 
passed in favour of Qudratullah Beg as 
mutawalli of the mosque and not in his 
private rights. We are further supported 
in this opinion by the application (Ex 3) 
dated 2nd February 1871, made by 
Qudratullah Beg for reduction of the rent, 
which hsd been assessed on a portion of 
the land. In this application also he 
said; 

**Yeh arazi htla lagan qadim se waste sarf 
masjtd ke muaf chali att hat aur yeh kam wa 
sarf waste tbadai wa sarf a fuqra men kiajata 
hat.'* 

It is significant that the application is 
signed by him as Mirza Qudratullah Beg 
mutawalli mas] id. If he had laid claim 
to the property and obtained a decree 
therefor in his private capacity where was 
the need and occasion for him to subscribe 
to the application as mutawalli masjid ? 
We should be content to base our decision 
on the proceedings in the Settlement 
Court referred to above and after giving 
our careful consideration to the contents 
of the documents discussed above we have 
come to the conclusion that the finding 
arrived at by the trial Court was correct. 

The learned counsel fov the appellants 
also relied on certain proceedings taken 
by the defendant in the revenue Courts 
in the year 1926. He made an application 
(Ex. 5) for correction of the khewat in 
which he said that the mauafi in question 
was not his private property but was 
held b^ him as a mutawalli for the up- 
keep of the mosque He made similar 
statements in another application (Ex. 6). 
But we are not prepared to base our con- 
clusions on these admissions as they were 
subsequently retracted and it is not pos- 
sible for us in the second appeal to enter 
into an inquiry regarding the circum- 
stances in which these admissions were 
made or withdrawn. • 

There is just one more fact to which we 
wish to make reference. It is this. The 
defendant in the witness-box as D. W. 
1 admitted that he hod two uncles 
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aad four sisters but that the property iu 
suit was held by his father alone and 
after him by the defendant. He was un- 
able to give any sJbtisfactory expUnation 
of the exolusioQ of the uncles or the 
eisters 'These ficts also support the view 
that the property was not considered as 
the private property either of the defen- 
dant or of his father. 

Lastly, the learned counsel for the ap- 
pellants also tried to make out a case of 
waqf by user. The learned District Judge 
has discussed the evidence relating tc it 
and has refused to believe it The matter 
is, therefore, concluded by the finding of 
the lower appellate Court and it cannot 
be opened in second appeal. 

The learned counsel for the respondent 
relied on Mahomed Baza\. Yadgar Hus- 
sain (i) and Jagatjit Singh v. Btrj Mohan 
Das ( 2 ) These cases are distinguishable. 
On the particular facts of the case before 
them their Lordships of the Judicial 
Committee came to the c.jnolusioa that it 
was a case of a grant sub-condition and 
not a case of waqf. It is important to 
note that in this case also their Lordships 
reiterate the proposition that according 
to Mahomedan Law it is not necessary 
Un order to constitute a waqf that the 
Jterm waqf be used if from the general 
Inature of the grant itself that tenure can 
jbe inferred. The case in Jagatjit Singh 
V Birj Mohan Das (2) is similar to the 
case in Mahomed Baza v. Yadgar Hus- 
sain (l) and follows it. No help can be 
derived from these cases in construing the 
documents which form the subject of con- 
sideration ill the present case. 

The learned District Judge has also 
laid stress on the fact that by the Pro- 
clamation of Lind Canning of 1858 all 
proprietary rights in the soil were wiped 
■out and fresh propirietary rights were con- 
ferred by the British Government either 
by means of sanads or by Settlement 
Court decrees. He argues that as no sanad 
was granted and no decree was passed in 
favour of the mosque it must be taken 
that the waqf, if any, of the pre-annexa- 
tion period no longer existed. This argu- 
ment is sufficiently answered by the opin- 
ion expressed by us above, namely, that 
the decree of the Settlement Court must 
be construed as a decree in favour of the 
mosque, our finding being that the defen- 

(1) A. I. R. P. 0. 103=51 Gal. 446=51 1. 

A. 193 (P.O.). 

(3) A. I. R. 1938 Oudh 3il=8 Luck. 803. 


dant or his predecessors had no beneficial 
interest in the property in suit either 
under the original grant or under the de- 
cree of the Settlement Court and that the 
decree obtained by Qudratullah Beg was 
only as a mutawalli representing the 
mosque. The argument has no force We, 
therefore, allow the appeal, set aside the 
decree of the lower appellate Court and 
restore that of the Court of first instance 
with costs in all Courts. 

s l./r.k. Appeal allowed, 
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Gokaran Nath Misra, J. 

Bam Sumran and another — Plaintiffs 
— Appellants. 

V. 

Sarjoo Pershad and others — Defen- 
dants — Respondents. 

Second Appeal No. 318 of 1928, Deci- 
ded on 15th November 1928, from decree 
of Sub-Judge, Gonda, D/- 2lBt May 1928. 

(s) Contract Act, S. 16 — Pleader eppear- 
ing in one or two caaet of hit client— 
Pleader'! father purchaiing property from 
the client — Pleader and father conttitutiog 
joint Hindu family — Pleader cannot bo taid 
to be permanent pleader and doei not stand 
in a poiition of active confidence to at to 
juttify the throwing on the pleader burden 
of proving good faith of the trantaction — 
Father it not bound to prove bone fidet of 
the trantection. 

If a pleader appears in one or two cases as 
couniel on behalf of hit. client, it cannot be 
said that he is hia permanent pleader and at 
such stands, in regard to him, in a position of 
active confidence so as to justify the throwing 
of the burden of proving the good faith of the 
sale transaction in favour of pleader’s father 
by hiB client on the pleader, the pleader 
and hiB father constituting a Hindu joint 
family. The oaae would be quite different if 
that pleader happens to be the permanent 
counsel of the other side. Father is not, there- 
fore, bound to prove the bona tides of hit sale 
deed. [P 69 G 1, 2] 

(b) United Provincet Land Revenue Act 
(3 of 1901), S. Ill — Partition — Date fixed in 
proclamation for filing objections — Procla- 
mation duly served upon parties — If cate it 
taken up on the fixed date but no objection 
it filed, no parly can raise any objection in 
future — If, however, the parties are not 
served or the cate it not taken up and pro- 
ceeded with but adjourned to a next date, 
objectiont can be entertained on luch a dale 
— What is proper time must be determined 
according to facts of each cate. 

Where a sfcaliube confers jurisdictiou uj^n a 
tribunal of limited authority the conditions 
and qualiflcations under which that juritdio- 
tion la to bs exercised mutt be directly oom- 



68 Oudh Bam Sumran t. Sarjoo Fershad (Gokaran Nath Misra, J.) 1929 


plieii wjth. Hence if a date is ff^ced in the 
proclamation lor filing objection’s and procla- 
mation is duly served upon a party to the par- 
tition proceedings and the case is taken up on 
the date fixed in the proclamationi and no ob- 
jection is filed on that date and the case pro- 
ceeds, it would not ^be open to any party to 
file objections raising a question of proprietary 
title at any future time. If, however, the pro- 
clamation has not been served upon a party to 
the partition proceedings or the case is not 
taken upon the date fixed in the proclamation 
and the proceedings are adjourned to another 
date, on which date the objections are filed, 
it cannot bo held that they have not been filed 
at the proper time and should not be enter- 
tained by the revenue Court. A revenue Court 
IB not, therefore, entitled to entertain an ob- 
jection raising a question of proprietary title 
if not filed at the proper time. What is pro- 
per time must, however, be determined accord- 
ing to the facts and circumstances of each 
case- 17 0. C. 224, Rel on, 18 All. 210 and 
A. l\ R. 1926 Oudh 309, Ref. [P 70 C 1] 

(c) Limitation Act, Art. 91— Suit for 
caocellation of a sale-deed on ground of 
fraud and undue influence — Limitation runs 
from the date of execution of the deed. 

Where a suit is brought to get a deed can- 
celled on the ground of fraud and undue influ- 
ence, the fact must be considered to have been 
known to the executant from the date of the 
deed and if brought more than three years 
from that date the suit cannot be maintained: 
15 Cal. 58 (P.C.j, Foil. [P 71 C 1] 

K. N. Ghak, Badha Krishna and S. N. 
Srivastava — for Appellants 

S.N. Boy — for Respondents 

Judgment — This appeal arises out of 
a suit brought by the plaintiff in pursu- 
ance of an order of the revenue Court 
passed in the partition proceedings. 

The facts of the case are that one Sita 
Ram was the owner of 5-pies 2 kirants 
50 decimal share in village Dobai, Dis- 
trict Gonda. He sold the share to one 
Babu Sarju Prasad, resident of Gonda 
City, who is respondent 1 in the present 
appeal, on 17th October 1924. The salo- 
de^ was for a consideration of Rs 2,000 
and was registered on 22nd October 1924. 
Sita Bam did not contest ‘ the validity of 
this sale during his lifetime, nor did his 
widow who Buoceeded him after his death. 
The appellants Ram Sumran and Raghu- 
BAi Dayal are the nephews of Sita Bam and 
his next heirs. Babu Ram Shankar Tan- 
doh and Babu Gour Prasad Tandon who 
respondents 2 and 9 in the present 
case are the sons of Babu Barju Prasad, 
respondent 1. They have been joined in 
tho case since all the three constitute a 
a joint Hindu family. In 1927 Babu 
Barju Prasad applied to the revenue 


Court for partition of the aforesaid 6-pies 
odd share purchased by him from Sita 
Ram The proclamation was thereupon 
issued by the revenue Court under S. 110, 
Land Revenue Act, fixing the 13th July 
1927 as the date for filing the objections. 
The case was not taken up on that date, 
since the notice had not been received 
back and it was adjourned to 30th July 
1927. It could not be taken up on that 
date also and it was again adjourned 
to 10th August 1927, and on that date the 
objector Raghubar Dayal filed an objec- 
tion to the effect that the sale-deed dated 
17th October 1924, under which Babu 
Sarju Prasad had purchased the share, 
which he wanted to get- partitioned from 
the revenue Court, was invalid, being 
without consideration and having been 
obtained by undue influence The case 
was not heard on that date and was ad- 
journed to 24th August 1927 On that 
date the revenue Court passed an order 
to the effect that the objectors, who are 
now the plaintiffs of the present suit, 
should file a suit in the civil Court in 
order to get this question relating to the 
sale-deed settled and gave them three 
months’ time for the purpose The 
plaintiffs filed the present suit on 22nd 
November 1927 within the time fixed. 
They have impleaded Babu Sarju Prasad 
as defendant 1 a’ld his two sons, Babu 
Ram Shankar and Babu Gur Prasad as 
defendants 2 and 3 The plaintiffs also 
claim possession of the share in dispute 
alleging themselves to be the heirs of 
Sita Ram 

The defence raised by the respondents 
consists of three pleas, firstly that the 
civil Court hod no jurisdiction to enter- 
tain the suit, since the order passed by 
the revenue Court under which it had re- 
ferred the plaintiffs-appellants to the 
civil Court had no jurisdiction to do so, 
the objections having been filed by the 
appellants in the revenue Court beyond 
time; secondly that the sale-deed dated 
17th October 1924 was a good and valid 
deed having been executed by Sita Ram 
for consideration and of his free will; 
and thirdly that the suit was barred by 
limitation. The Munsif of Tarabganj, Dis- 
trict Gonda, who tried the suit, held that 
the deed was for consideration and the 
allegation of the plaintiffs to the effect 
that the consideration received under the 
deed had been returned to the purchaser 
Babu Sarju Prasad was not established. 
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On the question of undue influence he de- 
cided the point against the plaintiffs On 
the, question of limitation, his finding was 
in plaintiff’s favour, but he did not de- 
cide the question of jurisdiction. In 
view of the findings stated above he, how- 
ever, dismissed the plaintiffs’ suit by his 
decree dated 25th February 1928 On ap- 
peal the learned Subordinate Judge of 
Gonda came to the conclusion that the 
plaintiff a-appellants had failed to estab- 
lish the invalidity of the sale-deed on the 
ground of want of consideration and of un- 
due influence On the question of juris- 
diction he was of opinion that the 
suit was not cognizable by the civil 
Court. On the question of limitation he 
agreed with the learned Munsif that the 
-suit was not time barred but 'in view of 
his findings on the 1st two points he dis- 
missed the appeal by his decree dated 21st 
May 1928 The plaintiffs-appellants 
have now come up to this Court in second 
appeal, and the same three points have 
now been urged by their learned advocate 
in second appeal I now proceed to deal 
with each of these three points 

Undue Influence and ivant of con- 
sideration . — On the question of undue in- 
fluence I am fully satisfled that the find- 
ings of the two Courts below cannot be 
disturbed It is clear from the evidence 
,on the record that the relations between 
Sita Bam, the vendor, and the plaintiffs- 
appellants, who were his next heirs, were 
not good, and that he was anxious during 
his lifetime, to sell the property. He 
a.pproached several persons and ultimately 
■sold it to respondent 1. Under these cir- 
•cumstances it is clear that the sale-deed 
was executed with his free will and con- 
sent and that the charge of undue influ- 
ence laid by the appellants at the door of 
respondent 1, cannot be considered to 
Ifiave been established It was argued on 
hehalf of the plaintiffs-appellants that 
respondents 2 and 3 (sons of respondent 
l), who are pleaders practising at Gonda, 
have in several cases appeared on behalf 
of Sita Ram, and it was argued that 
under those circumstances, respondent 1 
who took the sale-deed should be con- 
sidered to be in the position of active con- 
fidence. I am unable to take this view 
In my opinion if a pleader appears in one 
or two cases as counsel on behalf of his 
client, it cannot be said that he is his 
: permanent pleader and as such stands, in 
Tegard to, him. in a position of active con- 


fidence so as to justify the throwing of 
the burden of proving the good faith of 
the transaction on the particular pleader 
The case would be quite different if that 
pleader happens to be the permanent 
counsel of the other side The argument, 
therefore, that under S 111, Evidence Act, 
1872, Bibu;Sarju Prasad was bound to 
prove the bona fides of his sale-deed, can- 
not be accepted 

On the question of consideration both 
the Courts below have disbelieved the 
evidence produced on behalf of the plain- 
tiffs, and have come to the conclusion 
that the plea of the plaintiff-appellants 
as to return of consideration is not estab- 
lished This is a pure finding of fact and 
nothing has been urged before me to hold 
that it is vitiated by any error of law or 
of procedure It was argued that in the 
judgment the learned Subordinate Judge 
himself has given expression to his idea 
that probably no consideration for the 
deed had been paid I may point out 
that the learned Subordinate Judge in 
the very next sentence states that though 
he suspected it there is no good evidenpe 
on the record to prove it. I therefore, 
hold that the sale-deed in dispute is a 
valid deed for consideration. My finding, 
therefore, is that the sale-deed dated I7th 
October 1924 is a deed for consideration 
and one executed by Sita Ram with his 
free will and consent, and therefore valid 
and operative in law. 

Jurisdiction — .On this point the 
learned Subordinate Judge has held that 
because the plaintiffs-appellants filed 
their objections on 10th August 1927, 
and not on 13th July 1927, the date 
fixed in the proclamation for filing objec- 
tions, they were beyond time and the 
revenue Court had no jurisdiction to 
entertain the objections and to refer the 
plaintiffs-appellants on the grounds of 
those objections to get the question of 
title decided by the civil Court. I have 
heard the arguments at length on this 
point and have come to the conclusion 
that the decision of the learned Subordi- 
nate Judge on this point cannot be main- 
tained. 

The learned Subordinate Judge has 
relied upon a ruling of the late Court pf 
the Judicial Commissioner of Oudh re- 

f iorted in Mukhtar Ahmad v. Barati Lai 
l) for the proposition that where a 

(1) [1914] 17 6rcr2ar=25 I. C. 316=1 O. L. 
J. 395. 
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statute ooofers jurisdiction upod a tribu- 
nal of limited authority the conditions 
and qualifications under which that juris- 
diction has to be exercised must be 
directly complied with. There is no 
doubt that the principle laid down in 
that case is true, and on the basis of this 
authority I would be prepared to hold 
that a revenue Court is not entitled to 
entertain an objection raising a question 
of proprietary title if not filed at tbe pro- 
per time. What is proper time must, 
however, be determined according to the 
facts and circumstances of each case. The 
general rule which had been laid down 
by the Allahabad High Court as well as 
by this Court in regard to objections 
filed under S 111, United Provinces Land 
Revenue Act, 1901, is to the effect that 
if a date is fixed in the proclamation for 
filing objections and proclamation is duly 
served upon a party to the partition pro- 
ceedings and the case is taken up on the 
date fixed in the proclamation and no 
objection is filed on that date and the 
case proceeds, it would not be open to 
any party to file objections raising a 
question of proprietary title at any 
future time If, however, the proclama- 
tion has not been served upon a party to 
the partition proceedings and the case is 
not taken up on the date fixed in the pro- 
clamation and the proceedings are ad- 
journed to another date, on which date 
the objections are filed, it cannot be held 
that they have not been filed at the pro- 
per time and should not be entertained 
by the revenue Court. 

In Tulsi Prasad v. Matru Mai (2) 
objections were filed not on the day 
specified in the proclamation for filing of 
such objections, but on the next day 
before the revenue Court took any action 
in the case and it was held that the law 
as laid down did not cover a case in 
which objections were filed after the date 
fixed in the proclamation for filing objec- 
tions but before the Court took any pro- 
ceedings in the partition case. 

In Budan Singh v. Eala Singh (3) 
my brother Baza, J. has taken the 
same view. In that case he has held 
that where an objection is raised after 
the appointed time but before the re- 
venue Court has taken any steps under 
S. Ill, United Provinces Lind Revenue 
Act, the revenue Court is not precluded 

(2) [1896] 18 All. 21O=(i890) A. W. N. 90. 

^3) A. 1. B. 1926 Oudh 809. 


from dealing with such an objection and 
if it does deal with it, its decision will 
be considered to be one under S. 111^ 
Land Revenue Act. From the facts of 
this case it appears that the case couldl 
not be taken up on 13th July 1927, but 
had been adjourned once to 30th July 
1927, and then to 10th August 1927,. 
when the objections were actually filed 
It is also admitted before me that the- 
revenue Court had not taken any action 
in the case. Under these circumstances 
I do not agree with the opinion of the* 
learned Subordinate Judge that the re- 
venue Court had no jurisdiction in th& 
present case to entertain the objections 
filed by the plaintiffs-appellants and that 
the order of the revenue Court referring 
them to the civil Court was an order 
passed without jurisdiction. 

Limitation, — On the question of 
limitation also I regret I cannot agre& 
with the view of the Courts below. It 
is admitted that the article laying down 
limitation for a suit like the present is 
that laid down in Art. 91, Limitation Act 
That article provides that for getting a 
deed cancelled or set aside on the ground 
of undue influence or fraud the limitation 
should be three years running from thn 
date when the facts entitling the plaintiff 
to have the instrument cancelled or set- 
aside become known to him. The learned 
Subordinate Judge has taken tbe view 
that although Sita Bam must be consi- 
dered to possess the knowledge of the 
facts entitling him to get the deed can- 
celled from the date of the execution of 
the sale-deed and although tbe limitation 
would run against him from that very 
date, yet it would be a different case so 
far as the plaintiffs-appellants were con 
cerned, since they had no knowlege of 
the facts under which the deed was ex- 
ecuted. I regret 1 cannot agree with this 
view. The word " plaintiff ' has been 
defined in S 2, Cl. (8), Limitation Act, 
1908, as including any person from or 
through whom a plaintiff derives his 
right to sue. It is clear that the plain- 
tiffs-appelUnts are the next heirs of Sita 
Bam and if Sita Bam possessed know- 
ledge of particular facts which would 
entitle him to bring the suit, that know- 
ledge must be considered as one attribut- 
able to the plaintiffs of the present caso 
as well. It is admitted that so far as 
Sita Bam was concerned limitation 
against him ran from the date of the 
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exeoubion of the sale deed, siaoe be musfc 
be presumed to possess kuowledge of all 
the facts and circumstances, which would 
enable him to bring the present suit. It 
is provided in S. 9, Limitation Act, 1906, 
that where once time has begun to run 
no subsequent disability or inability to sue 
stops it. It, therefore, appears to me that if 
Sita Bam had remained alive and if he had 
brought the present suit on 22nd 
November 1927, his suit would have been 
time barred, since the sale-deed in dis- 
pute had been executed on 17th October 
1924. If Sita Ram's suit would have 
been barred I fail to see that the suit of 
the plaintiffs who claim this property 
as heirs of Sita Bam should not be held 
also to be barred. 

In Janki Kuniuar v. Ajit Sinqh (4) a 
case which went up to their Lordships 
of the Privy Council from the province 
of Oudh, their Lordships held that where 
a suit had been brought to get a deed 
cancelled on the ground of fraud and 
undue influence, the fact must be consi- 
dered to have been known to the exe- 
cutant from the date of the deed and if 
brought more than three years from that 
the suit could not be considered to be 
maintainable. Their Lordships observed 
that if all the facts were known to a par- 
ticular plaintiff and if he was a man not 
incapable of having that knowledge and 
of allowing it to operate on his mind, the 
case would clearly come within the pro- 
visions of Art. 91 Bind if brought after 
more than three years that would be 
sufficient to decide the suit. I would, 
therefore, hold that the plaintiffs-appel- 
lants' suit was rightly dismissed by the 
Courts below. 

The appeal, therefore, fails and is dis* 
missed with costs. 

B K. Appeal dismissed. 

‘“(iniSSS] 15 “Ua.lT 58=T4'I. A. 14'8=y~S^ 
92 (P.G.). 
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Wazir Hasan and Qokaran Nath 
Misra, JJ. 

Siri Bam Knar — Plaintiff— Appellant. 

V. 

Bam Prasad Ghosh and * others — De- 
fendants — Respondents. 

Execution of Decree Appeal No. 53 of 
1928, Decided on 9th November 1928, 
from order of Dist., Judge, Eyzabad, 
D/- 30th April 1926. 


Pro¥. Intolveney Act, (1920)8.28(6)^ 
Holder of rent-docroe — Judgment-debtor 
edjudieeted insolvent before decree — In- 
solvency proceedings do not save limitation 
— Limitetion Act, Art. 182. 

The holder of a rent-decree is always a 
secured creditor. The mere fact that the 
judgment-debtor was doclared ineolvent prior 
to the passing of decree does not save limita- 
tion and the application for execution made 
after 3 years is time barred. [P 72 0 1] 

P. N. Chaudhri — for Appellant. 

Gopal Chandra Sinha — for Res- 
pondent 2. 

Judgment. — These two appeals arise 
out of the two orders of the District 
Judge of Fyzabad both dated 30th April 
1928, holding that the applications for 
execution of decree filed by the appellant 
are time barred. The facts of the ease 
are that the appellant Thakurain Sri 
Ram Kuar holds two decrees against the 
respondent Gur Prasad and Lachhmi 
Nath for arrears of rent. One of these 
decrees was passed on 23rd May 1921 and 
the other was passed on 4th August 
1921. The respondents Gur PrasEbd and 
Lachhmi Nath were adjudged insolvents 
in 1917 prior to the date when the two 
aforesaid decrees were obtained by the 
appellant against them. The first ap- 
plicition for execution was filed by the 
appellant on 21st March 1927, but it was 
dismissed for want of prosecution on 7th 
September 1927. Subsequently on let 
October 1927 the appellant filed the 
present applications for execution from 
which the present appeals arise. Both 
Courts below have held that the two 
execution applications filed by the ap- 
pellant are time barred since they were 
made more than three years after the date 
of the passing of the decree. 

In appeal it is contended on behalf of 
the appellant that the decision of the 
Courts below is wrong and the execution 
applications now filed by the appellant 
are within limitation inasmuch as the 
execution of these decrees must be con- 
sidered bo «have been stopped, since the 
respondents were insolvent. We regret 
we cannot accept this contention It isj 
admitted on behalf of the appellant that‘ 
she is a secured creditor. Under 8. 28l 
sub-S (6) the insolvency proceeJings are 
not to affect the power of any secured 
creditor to realize or otherwise deal with 
his security in the same manner Sia he 
would have been entitled to realize or 
deal with it if no order of adjudioUion 
had been made. It is, therefore, clear 



72 Oudk Ajodhia Prasad v. Lakrfat (Ookatan Nath klUra, J.) IMft 

Ithat the fact the respondents were ad- tain property which< had been redeemed 


judged insolveuts could not have pre- 
vented the appellant from obtaining the 
decree or putting it into execution and 
under these circumstances no question of 
exclusion of any period of limitation at 
all arises The learned advocate for the 
appellant admits that the applications 
for execution which have given rise to 
the present appeals were made more than 
three yeai's from the date of the passing 
of those decrees 

We are, therefore, of opinion that the 
execution of the decrees is time -barred 
and the Courts below were correct in 
dismissing those applications on the 
ground of limitation The appeals, there- 
fore, fail and are dismissed with costs 

W.S /r K. Appeal dismissed. 
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Wazir Hasan, Ag C J. and Gokaran 
Nath Misra, J. 

Ajodhia Prasad and another — Plain- 
tiffs — Appellants. 

V, 

Lakhpat and others — Defendants — Res- 
pondents. 

Second Appeal No. 163 of 1928, Deci- 
ded on 19th November 1928, from decree 
of Addl Sub- Judge, Gonda, D/- 25th Feb- 
ruary 1928 

(b) United Provinces Land Revenue Act, 
S. 106 — No difference ie made between per- 
fect and imperfect partition. 

Under the provisions of the U. P. Land Re- 
venue Act there is no difference between the 
case of a perfect partition and imperfect parti- 
tion. 13 A. L. J. 548 and A. I. R. 1926 Oudh 
101, Foil. [P 74 C 2] 

(b) United Provinces Land Revenue Act, 
S. 233 (k) — Partition perfect or imperfect 
is equally binding and cannot be challenged 
in civil Court. 

All questions of title whether expressly cr 
impliedly decided during the course of parti- 
tion proceedings are binding upon all co* 
sharers who are parties to it whether the par- 
tition relates to several inahals or one single 
mahal or the portion of one mahal. Such a 
partition cannot be challenged in civil Court: 
A^J.R. 1921 Oudh 144, Rel. on, 81 Alf. 78 
(i'.C.l DisL [P 75 C 1] 

Adiiya Prasad — for Appellants. 

Hyder Husein — for Respondents 1 
and 2. 

Gokaran Nath Misra, J.— This is a 
second appeal arising out of a suit 
brought by the plaintiffs-appellants to 


by one of their oo-mortgagors and the 
dispute in appeal relates merely to the 
amount of the share which they are en- 
titled to recover. The facts of the case 
are that on 5th June 1915 a mortgage was 
executed by three persons, namely, Pada- 
rath, father of plaintiff 1, Mt. Bariari 
plaintiff 2 and one Ram Sukh, in favour 
of one Rampath for a consideration of 
Rs 225 The mortgage was one with 
possession. Ram Sukh died and his heir- 
at-law Sita Ram who was defendant 1 in 
the present case redeemed the entire 
mortgage Although Sita Ram was the 
heir-at-law of Ram Sukh yet it appears 
that the mutation of names in respect of 
the property left by Ram Sukh was not 
exclusively made in favour of Sita Ram 
but a portion of the property went to the 
plaintiffs as well in whose favour muta- 
tion was granted to that extent. The 
plaintiffs now claim redemption of the 
share to the extent that is to be found 
entered in their name in the khewat. 
We may also state that the share entered 
in the khewat was subsequently main- 
tained in an imperfect partition of mahal 
Lalai, village Purai, Brahmaohari, hamlet 
of Wazirgan], District Gonda, effected in 
the revenue Courts in the year 1923- 
1924 The main defence put forward by 
the defendants-respondents who are the 
heirs of Sita Ram is to the effect that the 
entry in the khewat was erroneous since 
Sita Ram being the nearest heir of Ram 
Sukh was entitled to his entire property 
and that the plaintiffs-appellants were 
not entitled to any share therein The 
reply urged by the plaintiffs-appellants 
to this contention raised on behalf of the 
defendants-respondents was to the effect 
that this defence was not open to the de- 
fendants-respondents inasmuch as the 
share entered in the khewat had been 
confirmed by the aforesaid partition 
which must be deemed to have settled 
finally the title of the parties in respect 
of the share so entered. 

The learned Munsif of Tarahganj who 
tried the case held that after the parti- 
tion of 1923-1924, by virtue of which the 
plaintiffs had been allotted the share of 
which they claimed redemption in the 
present suit, it was not open to the de- 
fendants-respondents who were parties to 
those partition proceedings through their 
predecessor-in-title Sita Ram to deny 



I0M AjodHIA. Fbasad V. Lakhpat (Ookaran Nath Misra, J.) Ql|dh 78 


perty. In that view of the case he gave 
a decree for the entire share oLaimed by 
the plaintiffs as will appear from his de- 
cree dated 20th November 1927. 

On appeal the learned Additional Sub- 
ordinate Judge of Gonda has taken a dif- 
ferent view and has given the plaintiff a 
decree only in respect of that share which 
was their personal property and has dis- 
missed their suit in respect of the ad- 
ditidbal share which has been allotted to 
their name after the death of Ram Sukh 
and in respect of which their claim had 
been confirmed at the time of partition 
The result was that he decreed redemp- 
tion to the plaintiffs of only a portion of 
the property claimed subject to the pay- 
ment of a proportionate sum of money 
This was the order embodied in his de- 
cree dated 25th February 1928 The 
plaintiffs have now appealed to this 
Court and originally the case came on 
for hearing before a single Judge of this 
Court who has referred it for decision to 
a Bench of two Judges. The case has 
now been laid before us The case has 
been argued at great length and we have 
come to the conclusion that this appeal 
must be allowed and the decree passed 
by the learned Munsif must be restored 
We now proceed to give our reasons for 
our decision. 

It appears that on 20th March 1923 
the plaintiffs-appellants filed an applica- 
tion in the rtvenue Court for an imper- 
fect partition of mahal Lalai named above 
and prayed that a T-annas odd share 
which was entered opposite their name 
in the khewat should be separated from 
the rest of the mahal (vide Ex 15) On 
receipt of this application for partition 
the revenue Court issued a proclamation 
calling upon all the recorded cosharers 
including Sita Ram, who was one of them, 
to appear and to file any objections which 
they might deem necessary to make. 
The date fixed in the proclamation for 
making objections was the 2lBt May 1923 
(vide Ex. 20). On the date fixed, namely, 
the 21st May 1923 Sita Ram filed an ob- 
jection but never raised any question of 
title which he seems to have subse- 
quently raised. In the objections then filed 
he admitted the title of the plaintiffs to 
the extent of the share entered in the 
khewat but prayed that pattis should be 
formed on partition in a particular way 
(vide Ex. 16). On 22nd May 1923 an 
order was passed by the revenue Court 


that the pattis should be prepared in ao- 
oordance with the khewat as desired by 
the applicant (vide Ex. 17). It appears 
that subsequently on the 27th and 28th 
June 1923 Sita Ram filed another objec- 
tion in which one cosharer also joined 
with him. In that objection he chal- 
lenged the accuracy of the entry in the 
khewat (vide Ex. 19) The revenue Court 
rejected the second objection on 3rd 
August 1923 on the ground that it had 
been filed too late The partition then 
proceeded and three pattis were formed 
two of which are owned by the plaintiffs 
and a third was owned by Sita Ram. On 
23rd June 1924 Thakur Sardar Singh, 
Deputy Commissioner confirmed the par- 
tition which awarded to the plaintiffs 
the share equivalent in extent to whajb 
was entered opposite thoir names in tfie 
mutation proceedings 

It IS urged m appeal before us on be- 
half of the plaintiffs-appellants that the 
defendants-respondents cannot now be 
allowed to urge an objection which would 
reduce the share allotted to them at the 
time of partition and S. 233 (k), U. P. 
Land Revenue Act, 1901, was relied upon 
for the purpose. Several decisions of this 
Court as well as of the late Court of the 
Judicial Commissioner of Oudh and also 
of the Allahabad High Court have been 
relied upon by the plaintiffs-appellants 
in support of the proposition that once a 
particular share is allotted to a party dur- 
ing the course of partition proceedings it 
is not open to any person who was a 
party to those partition proceedings to 
challenge the accuracy of such an award 
since such objections would alter the 
distribution effected at the time of parti- 
tion On behalf of the respondents it is 
contended that since the partition was 
only an imperfect one and since one single 
mahal had been partitioned into several 
pattis the provisions of S 233 (k) could 
not apply. We regret we cannot accept 
either of the conEentions of the respon- 
dents and must hold that the objection 
raised on behalf of the plaintiffs’appel- 
lants must prevail. 

As to the first objection wre must point 
out that the contention embodied therein 
receives no support whatever when we 
refer to S 106, U. P. Land Revenue Act 
(3 of 1901). When we refer to that 
section we find that partition has been 
defined to mean a division of a mahal or 
of a part of mahal into two or more -pQ!E<- 
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tioDB eaoh consisting of one or more 
shares It is laid down in the case of 
"imperfect partition," the several por- 
tions remafn jointly responsible for the 
revenue assessed on the whole mahal 
whereas in the case of a "perfect parti- 
tion" the whole mahal is divided and the 
several portions became separate mahals 
each severally responsible for the revenue 
distributed thereon It is laid down in 
the same section that the procedure pres- 
cribed in Ch 7 in which I he section finds 
its place shall be followed in all parti- 
tions whether imperfect or perfect unless 
it is otherwise expressly declared Ee- 
ferring to S. Ill which is a section of the 
same chapter laying down the procedure 
which is to be followed by the revenue 
Court when any objection is raised before 
it by a recorded cosharer which invol- 
ves a question of proprietary title which 
has not been already determined by a 
Court of competent jurisdiction, we find 
that the procedure prescribed is that the 
revenue Court may either decline to 
grant the application for partition until 
the question raised has been determined 
by a competent Court or may require any 
party to the case to institute within 
three months of the date of its order a 
suit in the civil Court fdt the determina- 
tion of such question or may itself pro- 
ceed to inquire into the merits of this ob- 
jection. S. 112 further provides that all 
decrees passed by the revenue Court 
when it chooses to decide itself the ques- 
tion of proprietary title raised in the ob- 
jection shall be held to be equivalent to 
a decree of a civil Court and shall be 
final between the parties unless appealed 
to the higher authorities. 

It would, therefore, clearly appear 
that all the orders which relate to 
the question of title and are passed 
by a revenue Court if it chooses to pass 
such an order must be considered to 
be binding upon the parties whether 
in the course of the said partition 
proceedings the partition effected is im- 
perfect or perfect It was urged on 
behalf of the respondents that no such de- 
cision has been arrived at in this case by 
the revenue Court. This argument can- 
not be accepted inasmuch as a party to 
a partition proceeding if he does not 
choose to file any objection raising the 
question of proprietary title at the pro- 
per time and his objection is consequent- 
ly dismissed must he deemed to have 


raised the question and got an adjudic£^ 
tion thereof adversely to himself. 

It, therefore, appears to us to be clear 
that under the provisions of the United 
Provinces Land Revenue Act (3 of 1901)! 
there is no difference so far as the point* 
before us is concerned, between the case 
of a perfect and imperfect partition. Wo 
are supported in this view by a decision 
of the Allahabad High Court reported in 
Baghubir v Tulsht Bam (1). It was 
held by Chamier, J., in that case that the 
provisions of Ss. 110, 111 and 112, Uni- 
ted Provinces Land Revenue Act (3 of 
1901), applied to imperfect partitions as 
well and the rule laid down by the vari- 
ous authorities that where a decision 
relating to a question of title has been 
either expressly or impliedly arrived at 
during the course of partition proceed- 
ings, it is no more open to any party 
thereto to challenge that decision subse- 
quently, applies to cases both of perfect 
partition as well as imperfect partition. 
The law relating to the effect of parti- 
tion proceedings has been very clearly 
laid down in a recent decision of the late 
Court of the Judicial Commissioner of 
Oudh reported in Daijnath Singh v. 
Bajju Singh (2) to which one of us was 
a party, where the whole law is discussed 
and it is sufficient for us to state that we 
are in full agreement with the view ex- 
pressed in that case. 

As to the second objection wo are of 
opinion that it is equally untenable and 
that the question is concluded by a recent 
authority In this connexion we may 
refer to a decision of the late Court of the 
Judicial Commissioner of Oudh reported 
in Shiam Kunwar v Fateh Singh (3), to 
which one of us was also a party. The 
question now urged before us on behalf 
of the defendants-respondonts that the 
restriction laid down in S 233 (k), Uni- 
ted Provinces Land Revenue Act, applies 
only where several mahals arc partition- 
ed and not where one single mahal is 
partitioned, was raised in that very case 
and we need only quote a portion of the 
judgment which deals with this point: 

We must thoroforo proceed to examino 
that language. The piohibition is in the fol- 
lowing words: " No person shall institute any 
suit or other proceedings in the civil Court: 
with respect to partition or union of mahal.' 
The difficulty in interpretation is stated to be 

“ (V)" U9i5] 13 A. L. J. 648=29 I. 0. 222. 

(2) A. I. B. 1926 Oudh 101. 

(3) A. 1. R. 1921 Oudh 144=24 O. G. 208. 
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the Absenoe of the words part of a mahal " 
in the abave olauas. In our opinion the diffi- 
culty 19 only apparent and not real. It will 
be noticed that in Gl. (k), S, 293, the heading 
of Ohap. 7. Land BeTenue Act ia quoted with 
the change of " or " for " and.” A reference 
to Chap. 7, will show that the worda of 
znahala ” govern only the word ” union " and 
not the word partition.” 

" Partition is given a special meaning and 
standing by itaolf means the division of a 
mahal or of a part of mahal into two or more 
portioi|a (S. 106) The heading therefore if 
written in an explanatory manner would con- 
vey the meaning that Ch. 7 deals with 
the division of a mahal or of a part of a mahal 
and with union of mahala. It will be noticed 
if we read through Gh. 7 that the word parti- 
tion has been given throughout the chapter 
this special meaning and that nowhere the 
words '* partition of mahal ” are used. 
The word ” union ” has no special meaning 
assigned to it in the Act. Similarly in Gl. (k) 
S. 233, the words ” of mahals " qualify the 
word “union ” only and not the word “ parti- 
tion ” which has the special meaning of S. 
106 of a division as mahal or of part of a ma- 
hal into-two or more portions.” 

“ If the jurisdiction of the civil Gourt ia not 
barred in the case of the partition of a portion 
of a mahal, parties may get a whole mahal 
partitioned by a civil Gourt in two suits cover- 
ing two portions thereof. The exclusion of the 
jurisdiction of the civil Gourt is necessary for 
the partition of a mahal to enforce the import 
ant provision of S. 103, Land Revenue Act, 
that Gollector can atop a partition indepen- 
dently of the wishes of tne cosharers of a 
mahal to the contrary. The power of a Collec- 
tor, which it is desirable to maintain to facili- 
tate the collection of revenue will disappear 
if partition of a portion of a mahal by the civil 
Gourt IS permitted.” 

We are in full agreement with the re- 
marks quoted above, and are of opinion 
that all questions of title whether ex- 
pressly or impliedly decided during the 
course of partition proceedings are bind- 
ing upon all cosharers who are parties 
to the partition proceedings whether the 
partition relates to several 'mahals or oue 
single mahal or the portion of one mahal 

The learned counsel for the defendants- 
respondents relied very much upon a case 
decided by their Lordships of the Privy 
Council which will be found reported in 
Chokhey Singh y. Jote Singh {^). We 
have examined that case carefully and it 
appears to us that it does not in any way 
help the respondents. In that case it is 
true that their Lordships observed on 
p 292 that the effect of the partition was 
that the village had been divided into 
two thoks, one of which was divided bet- 
ween the parties to that suit in almost 

^(4) [190^ 31 All. 73=12 0. 0. 289=1 I. C. 


equal proportions and that the shares of 
no other persons were affected by the 
partition order. But this does not ia 
any way warrant the inference that 
where the effect of a suit was to deal only 
with the entity of an entire mahal the 
restriction laid down in S. 233 (k) could 
not be applied. It appears to us to be 
quite clear that the defence raised by the 
respondents clearly purports to affect the 
share which has been allotted to the 
plaintiSs-appellants. It is no doubt true 
that the shares of the plaintiffs as well 
as of the defendants are situate within 
one entire mahal but that would be no 
ground for saying that the shares allotted 
to each of them are not to be disturbed if 
the objection of the defendants-appellanta 
is held to prevail. 

We may further point out that in the 
case quoted above their Lordships of the 
Privy Council allowed the civil suit to 
prevail because it had been agreed upon 
between the parties during the oourse of 
partition proceedings that the partition 
was to be effected for the present aooord- 
ing to possession and that it was to re- 
main open to the parties to get the ques- 
tion of title decided by means of a sepa- 
rate suit filed in a competent Court. It 
is obvious that no such agreement was 
arrived at in the present case and conse- 
quently the ruling quoted above cannot 
apply to the facts of the present case. We 
are, therefore, of opinion that the judg- 
ment of the Additional Subordinate 
Judge of Gonda cannot be maintained. 
We accordingly accept the appeal, set 
aside the decree of the lower appellate 
Court and restore that of the Munsif with 
costs in all the three Courts. 

Wazir Hasan, Ag. C J. — I agree 
that the appeal should be allowed and the 
decree of the trial Court restored. My 
views on the question of finality of parti- 
tion proceedings arising under Ch. 7. 
U. P. Land Revenue Act, 1901, have been 
expressed twice before, once in the case of 
Shiam Kunwar v. Fateh Singh (3) and on 
the second occasion in the case of Baij 
Nath Singh v Bajju Singh (2) 

W S /r K. Appeal allowed. 
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Gokaran Nath Misra and 
PULLAN, JJ. 

Mt, Jilai — Opposite Party — Appel- 
lant 

V 

Abdul Rahman and others — Objectors 
— Respondents 

Execution of Decree Appeal No 39 of 
1928, Decided on 2nd November 1920, 
from order of Sub-Judge, Gonda D/- 2nd 
May 1928 

^ (a) Civil P C , S. 41 — Even after issue of 
certificate under S. 41, transferee Court 
has jurisdiction to decide objections relat- 
ing to anything done in the course of its 
proceedings. 

The Courb to which a decree has been 
transferred for oxccubion under S. 39, though 
ceases after the issue of certificate under 
S. 41 to have jurisdiction for the purpose of 
issuing a fresh process for execution, has 
jurisdiction to decide an objection lodged be- 
fore lb in respect of anything done in the 
course of execution proceedings taken by it 
.4. I. R. 1923 All. 179, LI" 77 G 2] 

(b) Civil P. C., S. 47 — Applications as 
objections by the parties to suit are gov- 
erned by Lim. Act Art. 181 and not by 
Art. 163 — Limitation Act, Arts 165 and 181. 

Article 165, Limitation Act, does not govern 
the cases of those applications which are filed 
by the parties to the suit as objections to the 
execution proceedings under S. 47, Civil P. C 
The only article applicable in those cases is 
Art. 181 . 38 All. 339 , 42 Mad. 753 {F.B ) ; 

A. I. R. 1922 Bom. 271 and 1 L. L. J. 230 , 
Foil. 17 0. C. 94 , 6 O. C. 44 ; 21 Mad. 

404 ; and 25 All. 343 , Diss from. [P 79 C 1] 

S. N Srivastava — for Appellant 

Radha Krishna — for Respondents. 

Judgment — These two sets of ap- 
peals arise out of execution proceedings 
in one and the same case The first 
four appeals, namely, appeals Nos. 40, 
41, 44 and 45 arise out of four applica- 
tions filed by the objectors respondents 
under S 47, Civil P C , and disposed of 
by the learned Subordinate Judge of 
Gonda by his order, dated 2nd March 
1928. The second four appeals, namely 
appeals Nos. 39, 42, 43 and 46 arise out 
of’ a similar set of four objections filed by 
the objectors respondents under Ss 47 
and 144, Civil P. C,, and disposed of by 
the same learned Judge by his order 
dated 2nd May 1928 It is admitted by 
the parties that our decision in the first 
four appeals will govern the decision of 
the second set of four appeals. The facts 
are that one Bismillah Khan ovvned cer- 
tain properties some of which were 


192ft 

situate in the district of Gonda in Oudh 
and others in the district of Basti in the 
province of Agra He died leaving one 
son Mohammad Khan and four daughters 
After the death of Bismillah Khan his 
son Mohammad Khan entered into pos- 
session of the entire property to the ex- 
clusion of the other heirs On 16th Feb- 
ruary 1915 he mortgaged some of the 
properties to the respondents or their 
ancestors This 'w:is a mortgage with 
possession. The objectors respondents 
are the mortgagees in .possession under 
the said mortgage On the 13th July 
1915 the three daughters of Bismillah 
Khan and the heirs of the fourth daughter 
who had died m the meanwhile brought 
four separate suits in the Court of of 
the Additional Subordinate Judge of.Basti 
against Mohammad Khan for recovery 
of their share in the property left by 
Bismillah Khan and the respondents to 
whom some of the property had been 
mortgaged under the deed of 16th Feb- 
ruary 1925 Mohammad Khan confessed 
judgment in that case and a compromise 
was arrived at between the plaintiffs 
in that case and oue of the transferees. 
The suits were, however, dismissed 
against the other transferees on the 
ground that the plaintiffs were excluded 
from inheritance On 11th July 1925 
possession was obtained in oxecuti’on 
proceedings in respect of the properties 
decreed to plaintiffs of the four suits 
against Mohammad Khan So far there 
is no dispute 

The plaintiff’s also, however, ob- 
tained in execution proceedings posses- 
sion over the properties which had 
been transferred by Mohammad Khan 
and in respect of which the suit of the 
four plaintiffs had been dismissed against 
the transferees The transferees then 
instituted four different suits in the 
Court of the Munaif of Utraula, District 
Gonda, for recovery of possession of the 
properties of which the appellant had 
taken possession unlawfully. The suits 
'were dismissed by the learned Munsif 
on 12th August 1926 on the ground that 
they were nob maintainable in view of 
the provisions of S 47, Civil P. C., 1908. 
This decision was affirmed in appeal by 
the learned Additional Subordinate Judge 
of Gonda on 28th March 1927. The 
matter was carried further in appeal to 
this Court and the decision of this Court 
will be found to be reported in Taluqdar 
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Khan v. Mt. Khairunnissa (l) This 
Court agreed with the decision of the 
Courts below that separate suits filed by 
the respondents in the Court of the Mun- 
sif of Utraula were not maintainable but 
it held that the suits should not have 
been dismissed but treated as objections 
under S. 47, Civil P C , and directed that 
the plaints in those suits should be 
treatjE^ as proceedings under S. 47, Civil 
P. C , and as such they directed that the 
objections should be filed in the Couit 
of the Subordinate Judge of ^onda to 
whose Court the decrees had been trans- 
ferred for execution by the Court at 
Basti 

The four suits have now been treated 
by the learned Subordinate Judge of Gonda 
as application under S 47. Civil P C , 
and have been disposed of as such. Two 
objections were taken by the appellant 
in the Court below regarding the said 
objections, they being to the effect that 
the Court of ^^the Subordinate Judge of 
Gonda had no jurisdiction to entertain 
objections under S 47, Civil P C , and 
that the objections were barred by 
limitation. The Subordinate Judge of 
Gonda overruled both the contentions 
of the appellants and has allowed the 
objections of the] respondents and the 
present appeals are against the said 
order We might also state that besides 
the four objections which have been de- 
cided by the learned Subordinate Judge 
of Gonda by his order dated 2nd March 
1928 and which related to the property 
situate in village Baondihar, perganna 
Utraula, district Gonda, four other objec- 
tions were filed under Ss 47 and 144, 
Civil P C , relating to the property 
situate in village Sikhoia Kalan, perganna 
Utraula, district Gonda These objec- 
tions have also been allowed by the 
learned Subordinate Judge of Gonda by 
his order dated 2nd May 1928 which has 
given rise to the four appeals Nos 39, 
42, 43 and 46. In both sets of appeals 
the same contentions have again now 
been urged on behalf of the appellants 
We now proceed to deal with each of 
those contentions. 

The first contention as stated above 
relates to the question of jurisdiction 
The contention put forward on behalf of 
the appellants is to the effect that the 
Gonda Court had no jurisdiction to deal 
with these objections since the said 

(1) A. I. R. 1928 Oudh 38.' 


Court had sent back the execution file to 
the Court at Basti after certifying under 
S. 41, Civil P C., that the decree had 
been completely executed. The argu- 
ment was that the Gonda Court must be 
deemed to have been left with no juris- 
diction in the execution matter after it 
had sent hack the decree to the Court at 
Basti. In support of this contention 
reliance was placed on a ruling of the 
Allahabad High Court reported in Shiam 
Lai v Koerpa^l (2) In our opinion this 
contention has no force. Although the 
Court at Gonda had ceased to have juris- 
diction to further execute the decree it 
had not ceased to have jurisdiction to 
decide an objection relating to the execu- 
tion proceedings taken in that Court In 
the Allahabad case quoted above the 
point decided was that the proper Court 
to which an application for execution 
should be made is the Court to which a 
decree is transferred for execution under 
S 39, Civil P C , until the Court to 
which the decree is transferred issues a 
certificate under S. 41 of the Code and 
returns the copy of the decree to the 
original Court, and that after the issue 
of a certificate the Court to which the 
decree was transferred ceases to have 
jurisdiction We are in entire agreement 
with the proposition enunciated in the 
said ruling. In our opinion, however, 
the case cannot be considered to be an 
authority for the proposition which is 
now for decision before us. The Court 
at Gonda may haye ceised to have juris- 
diction for the purpose of issuing a fresh 
process for execution but that cannot 
mean that the said Court has also 
ceased to have jurisdiction to decide an 
objection lodged before it in respect of 
anything done in the course of the execu- 
tion proceedings taken by it. Indeed 
we have no hesitation in holding that 
that would be the only proper Court to 
decide the objection in regard to such a 
matter. We therefore hold that the 
Court of the Subordinate Judge of Gonda 
has got jurisdiction to decide the two 
sets of objections lodged by the respon- 
dents in that Court. 

The second contention is to the effect 
that these two sets of objections are 
barred by time It is admitted that pos- 
session was wrongly delivered to the 
appellants on 11th July 1925 and one set 
of objections was filed on 7th November 
~l2")~XT. Rri^5“Aiiri797 
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1927 and the other set of objections was 
filed on 3rd December 1927. The con- 
tention raised on behalf of the appellants 
is to the effect that Art. 165, Sch. 1, 
Lim. Act, 1908, applies to both these sets 
of objectious and they are time barred, 
having been filed after one month of 
the date of the delivery of posses- 
sion The reply on behalf of the respon- 
dents is to the effect that Art 165 does 
not apply to the present sots of objections 
and that the article applicable is Art. 181 
under which three years' period is al- 
lowed. The sole point, therefore, for de- 
cision is whether Art 165 is applicable 
or Art. 181. On behalf of the appellants 
reliance is placed on two rulings of the 
late Court of the Judicial Commissioner 
of Oudh, one reported in Jagan Nath v. 
Datta (3) and the other in Raja Ram v. 
Itraj Eunwar (4). On behalf of the res- 
pondents reliance is placed upon the deci- 
sions reported in Abdul Karim v. 
Jslamunnissa (5); Vachali Rohim v. 
Kandi Kombi Aliassan Rasul v. Ami- 
fia (7) and Sharfn v. Mir Khan (8). We 
have heard the counsel of the parties at 
^reat length on this question and have 
come to the conclusion that in view of the 
recent decisions of the various High 
Courts in India, the view of law taken by 
the late Court of the Judicial Commis- 
sioner of Oudh in the two cases quoted 
Above must be deemed as incorrect. Art. 
165 runs as follows: 
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Turning back to the Code of Civil Proce- 
dure we find that provision is only made 
in the Code for such an application under 
0. 21, R 100. It is admitted that au ap- 
plication under that rule is to be made 
by a person other than the judgment-debt- 
or as is clear from the wordings of the 
rule itself If therefore the application 
contemplated by Art 165 is the one men- 
tioned in O. 21, R 100, it is clear that the 
applicant must be one other than the judg- 
ment-debtor If the judgment-debtor 
wishes to file an objection his remedy is 
clearly fo apply under S. 47, Civil P C., 
and the limitation applicable in such a 
case would be one provided for by Art. 161 
Lim. Act This is the view taken by 
their Lordships of the Allahabad High 
Court in Abdul Karim v, Islamunnissa 
(5), and we are in full agreement with the 
following observation of their Lordships 
in the said case to be found at pp. 344 and 
345 : 

"Now that is a prociso and compendious des- 
cription of the right given and the application 
allowed to person other than the judgment- 
debtor by 0. 21, Br. 100 and 101. It certainly 
applies to such an application and there is no 
other provision in the Code which in the terms 
it employs at all corresponds to it. We think 
it quite certain that when the legislature en- 
acted Art. 165, it had the provisions now con- 
tained 0. 21, B. 100 in mind. That is to say, 
it intended Art. 165 to apply to such an appli- 
cation. The argument for the view adopted in 
the reported cases, and followed by the District 
Judge in the case is that the words are wide 


Description of application 


Period of 
limitation. 


Time from which period begins 
to run 


Under the Code of Civil Proedure, Thirty days. The date of the dispossession. 
1908, by a person dispossessed of 
immovable property, and disputing the 
right of the decree-holder or purchaser 
at a sale in execution of a decree to be 

put into possession. 


From the wordings of the said article 
it is clear that it is only applicable to the 
case of an application which is filed un- 
der the Code of Civil Procedure. 1908, by a 
person dispossessed of immovable property 
and disputing the right of the decree- 
holder to be pub into possession thereof 

( 7 ) [1903] 6 0. C. 44. 

(4) [1914] 17 0. C. 94=24 I. C. 137. 

(5) [1916] 38 All. 339=34 I. C. 231=14 A. L. 

J. 401. 

■(6| [1919] 42 Mad. 753=37 M. L. J. 340=10 

M. L. W. 410= 53 I. C. 437=(1919) M. W. 

N. 732 (F.B.). 

<7) A. 1. B. 192J Bom. 271=46 Bom. 1031. 

(8) [1919] 1 L. L. J. 230. 


enough to include a judgment-debtor. Sepa- 
rated from their context this is true. A j'udg- 
mont-debtor is a 'person' in such a case as this. 
Moreover, the judgment-debtor in his applica- 
tion under S. 47 is complaining of the same 
sort of act as an applicant under O. 21, B. 100 
would have to complain of. But the moment 
it IB realized that what the schedule to the 
Limitation Act consists of is an enumeration 
of suits,! appeals and applications of various 
kinds, ;.and that the language of Art. 166 is 
merely a dednition or description, all difficulty 
as to the use of the word ‘person’ disappears. 
In OUT opinion the word 'person’ in that con- 
text, although wide enough to include a debt- 
or, was never used in any other sense than 
that of a person who is authorized by 0. 21, B. 
100 to make an application of that descrip- 
tion. To hold otherwise would result 
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in fehis, that if a judgment-debtor applied 
to the .Court under O. 21, B. 100 and ad- 
opted the language of Art. 165, his ap- 
plication would bctve to be diBrniased because 
he ifl precluded from making an application of 
that description, and yob if ho postponoB apply- 
ing under S. 47 for more than thirty days the 
language of the article is to be applied bo him. 
If anything were required outside the con- 
text in which the article is used, to assist us 
to an interpretation of it, wo should be entitled, 
indeed in our opinion wo should bo bound, to 
rocog||is£ 0 , that to hold as has been held by the 
Distri cb Judge in this case involves depiiving 
the judgment-debtors for ever of all title to 
a considerable portion of immovable property 
because they did not make a summary appli- 
cation with regard to its seizure within thirty 
days. Such a result in the case of a person al- 
ready ill straitened circumstances appears to us 
to be something which it is safe to assume 
that the -legislature never intended and which 
it certainly never enacted in direct terms.” 

The view taken in the Allahabad case 
has also been adopted by a Full Bench of 
the Madras High Court in the decision 
reported in Vachali Rohini v, Kandi 
Komhi Aliassan (6) and by their Lord- 
ships of the Bombay High Court in Rami 
V Amina {7) and by their Lordships of 
the Lahore High Court in Sharfu v Mir 
Khan (8) We are in entire agreement 
with the view of law taken in those 
cases It is not necessary for us to criti- 
cize in detail the view taken in the two 
decisions of the late Court of the Judicial 
Commissioner of Oudh which we have 
quoted above The case reported in Raja 
Ram V Sam Itraj Kumvar (4) was con- 
sidered in the case reported in Abdul 
Karim v Islam-un-nissa (5) The view 
followed in the former case was based 
upon two decisions one of the Madras 
High Court reported in Ratnam Ayyar v. 
Krishna Doss Vital Doss (9) and the 
other reported in Har Dm Singh v. Lach- 
man Singh (lO). The former case has 
been overruled in Vechali Rohini v. 
Fathalathum Kandi Kombi Aliassan (6) 
quoted above and the latter case has been 
dissented from in Abdul Karim v Islam- 
\unnissa (5). We are therefore of opinion 
Ifchat the limitation provided in Art. 165, 
iLim. Act, does not govern the cases of 
I those applications which were filed by 
jthe parties to the suit as objections to the 
execution proceedings under S. 47, Civil 
T. C It has already been decided by 
this Court that the appellants being par- 
ties to the suit were not competent to 
bring fresh suits and that the suits 

(9) ri898] 21 Mad. 494=8 M. L. J. 75. 

<10) [1908] 25 All. 3483(1908) A. W. N. 59. 
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brought by them must he treated as ob- 
jeotions filed under S. 47, Civil F. C. In 
these circumstances Art. 165 cannot be 
held to he applicable in their case and the 
only article which could be applied isj 
Art. 181. That article prescribes a period! 
of three years for an application from the^ 
date when the right to apply accrues. It 
IS clear that the right to apply must be 
deemed to have accrued to the respondents 
in the present case on 11th July 1925 
when possession was wrongly delivered to 
the appellants. The present objections 
were filed in >1927 'and are therefore 
amply w^ithm limitation. We are there- 
fore of opinion that the contentions raised 
by the appellants as to limitation must 
also be overruled. Having decided the 
two contentions against the appellants the 
order of the learned Subordinate Judge in 
both sets of objections must be affirmed. 
The appeals, therefore, fail and are dis- 
missed with costs. 

W.S./b.K. Appeal dismissed^ 
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Stuart, C. J. and Pullan, J. 

Ram Bahadur Singh — Plaintiff — Ap- 
pellant. 

V. 

Dharam Raj Singh — Defendant — Res- 
pondent. 

Second Rent Appeal No 22 of 1928, 
Decided on 7th November 1928, from de- 
cree of Addl- Dist. Judge, Gonda, D/- 9th 
February 1920 

Oudh Rent Act, S. 127 (2) — Order of eject- 
ment passed without rent decree is not sepa- 
rately appealable. 

Where a decree for ejectment passed along 
with a rent decree under S. 127 (2) is against a 
parson who is not a tenant but who is treated 
as such for the purposes of S. 127 (l) tho decree 
is one under S. 108 (z) and is appealable to 
civil Courts. No separate appeal lies against 
tho order of ejectment. [F 80 G 1] 

Mott Lai Sfiksena — for Appellant, 

S N. Roy — for Respondent 

Judgment. — This appeal has been re- 
ferred to a Bench by a Single Judge of 
this Court on the ground that it raises a 
point which has not yet been decided, 
namely, whether an appeal purporting to 
he under S 127, Oudh Rent Act, and rais- 
ing tho question of ejectment lies to a 
civil or to a revenue Court. S. 127, Oudh 
Rent Aot.'^deals with the case of a person 
who retains possession of land without a 
title and who may be treated by the land- 
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lord as a tenant and sued for rent. The 
second clause of the section shows that 
the decree for rent passed in such 
a case will be under S. 108, Cl. 
(2) of the Act and will be follow- 
ed, on the applicition of the plain- 
tiff, by a decree for ejectment It 
has been argued that a decree for eject- 
ment is not appealable to a civil Court, 
but we are unable to find that an order 
of ejectment passed under S 127, Cl. (2) 
is in any way appealable. It is merely a 
consequential relief following upon a de- 
cree for arrears of rent passed in the case 
of a person who is not a tenant but has 
been treated as a tenant for the purposes 
of S 127, Cl (1) The decree in such a 
case is one under S 108 (2) which is ap- 
pealable to the civil Courts, and there is 
no separate appeal against the order of 
ejectment. 

The only other question raised in this 
appeal is whether the plaintiff is the 
zamindar of the land in suit and entitled 
to sue the defendants for arrears of rent 
On this point there is a clear finding of 
fact by the Courts below that one Pirthi 
Singh, another cosharer, is the landlord 
of these defendants and that the plaintiff 
has failed to prove that the land in ques- 
tion came into his share by partition. 
As there has been a partition the fact 
that he is a larnbardar does not help him 
In our opinion this suit has been rightly 
decided by the Courts below, and we dis- 
miss the appeal with costs. 

W.S /r K. Appeal dismissed, 

A I R 1929 Oudh 80 

Stuart, C. J. and Kaza, J. 

Deputy Gommisiioner — Defendant — 
Appellant. 

V. 

Mt. Munni and another — Plaintiffs — 
Respondents. 

First Appeal No 63 of 1927, Decided 
on 18th January 1928, against decree D/- 
21st March 1927, of Sub-Judge, Sitapur. 

(a) Oudh Estates Act (1 of 1861), S. 24 — 
Allowance received out of income of certain 
lands with the acquiescence of successive 
holders for many years — Allowance is a 
charge on these lands. 

Tho fact that aUowanco has been enjoyed 
for more than three-quarters of a century and 
had been received during all that time out of 
the income of certain lands with the ac- 
quiescence of Buocesaive holders is a fact 


which goes to justify the conclusion that 
there is valid grant of maintenance which is 
a charge on those lands ; 30 Mad, 203 and 
A. I. R. 1918 P.gC. 156, Foil : A. J. R. 1920 
P, a. 16, not Foil. [P 83 C 2] 

(b) Oudh Estates Act (1 of 1861), Sche- 
dule — Confiscation by Lord Canning’s pro- 
clamation — Restoration of full proprie- 
tary rights involved restoration of under- 
proprietary rights also. 

The effect of Lord Canning’s proclamation is 
that the whole of tho rights in the soil of 
Oudh, with the exception of the obtatos spe- 
cially exomp-tod, passed from the former owners 
and became the property of the Grown. Tho 
confiscation did not vest the rights in any one 
It vested the rights in tho Crown. Tho Crown 
becoTning tho absolute owner, all subordinate 
rights ceased to exist. But when the Crown 
restored full proprietary rights, tho restoration 
of full proprietary rights involved automati- 
cally the restoration of the rights of subordi- 
nate proprietors which had originally been 
hold by them against the former proprietor . 
A I. R 1927 Oadh 74, Foil. [P 83 C 2] 

G H. Thomas, Bisheshwar Nath and 
Bhagwati Nath — for Appellant 

Niamat Ullah and Mohammad Ayub — 
for Respondents 

Judgment — This is a defendant’s 
appeal against a decree of -the learned 
Subordinate Judge of Sitapur dated 
21st March 1927, by which he awar- 
ded a sum of over seven thousand 
rupees with future interest and propor- 
tionate costs to the plaintiffs He fur- 
ther declared that the amount decreed 
should be a charge upon certain villages. 
The facts are as follows’ Raja Ratan 

Singh was the holder of the Katesar es- 
tate in the Sitapur and Kheri districts 
He died in 1850 and was succeeded by his 
son Sheo Bakhsh Singh Sheo Bakhsh 
Singh was recognized in 1858 as the 

proprietor of the estate and his name was 
entered as taluqdar in respect of the es- 
tate in the lists prepared under Act 1 of 
1869 His name appears as the 83rd 

name in List 1 and Slst name 

in List 2 Raja Sheo Bakhsh Singh died 
in 1882. He was succeeded by his widow 
Firthipal Kaur, who is still in possession 
of the Katesar estate. The Court of 
Wards assumed management of the estate, 
it is said, about 1896. The allegation 
on behalf of the plaintiffs was that Raja 
Ratan Singh had in addition to his legiti- 
mate son Sheo Bakhsh Singh who suc- 
ceeded him, an illegitimate son called Jang 
Bahadur. The mother of the latter is 
said to have been a Mohammadan and 
the descendants of Jang Bahadur are 
Mohammadans. According to the plain- 
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tiffs’ allegation Baja Ritan Singh ex- 
ecuted on a date corresponding to 20th 
August 1830, a sanad (Ex 27) by which 
he assigned to Jang Bihadur the village 
of Aguapur in the Sitapur District and a 
monthly stipend of Rs. 200 for his house- 
hold expenses. (After discussing evi- 
dence the judgment proceeded ) We 
therefore arrive at a preliminary finding 
that this sanad is proved to have been 
exerted by Ratan Singh on a date corres- 
ponding tj 2dth August 1830. The next 
question to be determined is whether 
under this sanad these particular plaintifis 
are entitled to the share allowed to them 
by Mahomedan law in the monthly al- 
lowance. The portion of the sanad affec- 
ting this question is translated by us in 
the following words We have varied the 
translation in the paper book as that 
translation is, in our opinion, misleading 

“ Riitan Singh grants "on account of the 
maintenanca of my balovid” (barlchurdar equi- 
valent to Bon) “Jang Bahadur the villag3 of 
Aguapur and Rs. 200 a month for household 
oxpQnsiH including those of his descendants 
and dependants. The grant to bo from genera- 
tion to gonaratioii. All the village expenses, 
land revenue and cesses of the aforesaid village 
shall be borne by the estate, and whan the 
necessity arises the grantje shall coritiuuo to 
taka othar axpauses from tha estate. " 

We cm only construe this as a grant of 
a monthly iii linton ince of Rs. 200 to be 
paid out of the prouts of the Taluqa pro- 
perty, and to be paid to Jang Bahadur 
during his lifetime and to his heirs after 
his death Wo are asked to consider it 
as an undertaking on behalf of Ritan 
Singh, which could not affect any one 
except Ritan Singh personally ; but ac- 
oording to our view, such a construction 
is impossible in view of the fact that the 
grant was to he from generation to genera- 
tion Ratan Singh could not be in a posi- 
tion pei'sonally to continue the grant from 
generation to generation and, as it was 
his clear intention that the grant should 
be continued, the grant could only be paid 
out of the profits of the property. It is 
true that there is no direct condition that 
the Rs. 200 a month are to be paid out of 
the profits of the property. But it is 
noticeable that, whereas Rs 200 a month 
are to be piid for ordinary household ex- 
penses, the grantor continues that the 
grantee and descendants are also to be 
paid extraordinary expenses and it is 
stated explicitly that these extraordinary 
expenses are to be paid out of the profits 
1929 0/11 A 12 
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of the estate. The condition permitting 
the grantee to recover extraordinary ex- 
penses from the profits of the estate leads 
us to the conclusion that the grantor 
intended that the ordinary expenses were 
also to be met from the profits of the 
estate to an extent of Rs. 200 a month 
over and above the profit^ of Aguapur. In 
construing this document, we are keeping 
in mind the fact that the sanad was 
executed during the Shahi period and that 
no high standard of draftsmanship can be 
expected reasonably. It appears to us 
that it would be wholly incorrect to take 
the view that, while Ratan Singh directed 
that the land revenue, cesses and the vil- 
lage expenses of Aguipur and the extra- 
ordinary expenses incurred by the grantee 
should be mot out of the profits of the 
estate, the Rs. 200 a month, which were 
being paid to supplement the income from 
Aguapur for the support of his natural son 
and his natural son’s descendants, should 
not be met out of the profits of the estate 
but should be a personal liability of him- 
self and of his successors A direction to 
bis heirs to continue the maintenance 
after his death could not bind them pei- 
sonally and could only bind them in res- 
pect of the property which they had 
received from him. This circumstance 
affords an additional reason for the view 
which we adopt We may mention here 
in pLSsing that it was evidently the in- 
tention of Ratan Singh, as is shown by 
the later part of the sanad, that on his 
death his son Sheo Bakhsh Singh and 
Jang Bahadur snould succeed jointly to 
the estate. This intention was never 
fulfilled as we have already stated. There 
is some evidence that Jang Bahaiur did 
not wish to press any claim in the pre- 
sence of Sheo Bakhsh Singh. But apart 
from that tiie matter of succession to the 
estate is omcluded, as far as we are 
concorriod, by the action of the British 
Government in aw.arding the estate to 
Sheo Bakhsh Singh. But the circum- 
stance that the desire of Ratan Singh that 
his son born in wedlock and his natural 
son should succeed jointly to the estate 
was not satisfied, in no way affects tha 
validity • f the grant Taking this view 
we consider that the arrears of this 
monthly allowance are a money charge 
upori immovable property. [a Mana 
Vikrama Zamorin of Calicut v. Kar- 
navan Gopalan Nair (i), a Bench of the 
“(rni^vrso’Mad. 203, 
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Madras High Court; arrived at the.oono- 
IttsioQ that tha fact that allawaaoe had 
been enjoyed for more than three-quarters 
of a century and had been received during 
all that time out of the income of certain 
lands with the acquiescence of successive 
holders was a fact which went to justify 
the conclusion that there was valid grant 
of maintenance which was a charge on 
those lands. Further their Lordships of 
the Judicial Committee found in Ra^a of 
Ramnad v Sandara Pandiyasamt Tevar 
(2), that a person, who, having relinqui- 
shed claim to title to zamindari property, 
received in lieu of his relinquishment an 
undertaking from the other side that he 
should receive Es 700 a month, had a 
right to charge the payment of that 
amount, to either the whole property or 
a portion of the property. We do not find 
that in the decision of their Lordships of 
the Judicial Committee in Sunder L'll v. 
Ramji Lai (3), which his been cited to 
us at the Bar, there is anything to sup' 
port a view contrary to the view which 
we take. 

There a certain person had obtained 
a specific village in lieu of mainten* 
ance and endeavoured to show that he 
was further entitled to a charge which 
their Lordships found did not exist. But 
the decision in Raja of Ramnad v. Sun- 
dara Pandiyasami Tevar (2), is an au- 
thority in support of the view which we 
take that, even in absence of words 
directing that the pay me it of a certain 
maintenance should be a charge upon the 
property, the fact that it is a charge upon 
the property may be implied from the 
circumstances of the case and from other 
portions of the document. Having decided 
the above points in favour of the plain- 
tiffi-respondents, we have now to consider 
a further argument. The learned counsel 
for the appellant has pressed before us an 
argument that as the whole of the pro- 
perty in Oudh was confiscated to the 
British Crown under the terms of Lord 
Canning’s proclamation of 15th March 
1858, any charge, which was obtained by 
Jang Bahadur upon the property in ques- 
tion, became extinguished' on that date 
and has never been revived. Upon this 
point we have little to say, as a similar 
question was discussed at great length by 
a Bench of this Court in Sheo Bahadur 
“(2) A. I. R. 1918 P. 0. 156=42 Mad. 631=465 
I. A. 64 (P.O.). 

(3) A. I. R. 1920 P. 0. 16=47 Gal. 932= 
47 I. A. 140 (P.O.) 
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Singh v. Bishunath Saran Singh (4). 
There this Court adoptedhe view, which, 
we follow here, that the effect of Lord 
Canning's proclamation was that the 
whole of the rights in the soil of Oudh, 
with the exception of the estates specially 
exempted, passed from the formerow ners 
and became the property of the Crown 
The confiscation did not vest the rights' 
in no one It vested the rights in tho| 
Crown The Crown becoming the ab-j 
solute owner, all subordinate rights ceasedj 
to exist. Bub when the Crown restored 
full proprietary rights, as it did on the 
present occasion in respect of the estate 
of Katesar, the restoration of full pro- 
prietary rights involved automatically 
the restoration of the rights of subor-, 
dinate proprietors which had originally 
boon held by them against the former 
proprietor In other words, where pro- 
prietary rights were restored the rights of 
the subordinate proprietors, which had 
been held against the proprietors before 
the confiscation, were revived This being 
the view of the effect of the proclamation 
taken previously by this Court, it is 
necessary to apply the principle to the 
present case. It is true that Jang Baha- 
dur was not a subordinate proprietor ; 
bub we are unable to distinguish, on the 
principle laid down in the former deci- 
sion, the case of a charge-holder from 
the case of a subordinate proprietor. It 
having been found by us that Jang Baha- 
dur would have had a right to enforce the 
charge against Sheo Bakhsh Singh bet- 
ween the death of Ratan Singh and the 
date of the proclamation of 1858 and the 
estate of Katesar having been confiscated 
in 1858 from Sheo Bikhsh Singh and then 
restored bo Sheo Bikhsh Singh with full 
proprietary rights, the right of Jang 
Bahadur to the charge against Sheo 
Bakhsh Singh revived as soon as the 
restoration took place. For the above 
reasons we dismiss this appeal with 
costs. 

N.K /b.K, Appeal dismissed. 

(4) A. I. R. 1927 Oadh 74=2 Luck 47 
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PULLAN, J. 

Balhhaddar Singh and another — Ap- 
plicant 

v. 

Aditya Prasad — Opposite Party. 
Criminal Reference No. 40 of 1928, De- 
cided on 29th November 1928. 
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(a) Criain>l P. C., S. 145— Joint poiiM- 
«ion before diipute^After diipute proparky 
kept undei^ ettechment till production of 
partition chitthi— One party producing auch 
‘cbitthi while other giving no evidence ai to 
poMession^Formsr put in poiieiiion^Order 
should not be let aaide. 

In proco3diag8 und3r S. 145 th? firali thing 
to b3 decided is whether there is a dispute 
likely to lead to a breach of peace, and second- 
ly which party of the disputants is in actual 
foBsmaion. 

Previously both parties were in joint posses- 
sion. But after the dispute the property was 
kept under attachment by order of Court till 
the parties established their exclusive right to 
it. Afterwards one of the parties produced the 
partition chitthi which allotted the disputed 
property to him, while the other offered no 
evidence as to possession. The Magistrate put 
the former in possession. 

Held' that the order should nob be set aside. 

[P 03 C 1] 

(b) Criminal P. C., S. 145 — Unleis order 
putting person in possession is illegal or ir- 
regular it should not be interfered with. 

In order to interfere with the order under 
S. 145 putting one party in possession of 
•certain propeihiy, the Magistrate must have 
3icted illegally or in an irregular manner. 

[P 83 C 1] 

A, P. Sen aal Raiha Krishna— lov 
Applicinfcs 

St. O. Jazlcson — for Oppoaito Pjbrfcy. 

Judgment.— This is a reference by 
the leirael Sessions Jaige of Rie Bareli, 
requesting this Court to interfere with 
the order of a Migistrite pissed under 
S. 145, Criminal P. C. I am inctinei to 
think that the learned Judge who is in 
these proceedings described as District 
Judge, as Sessions Judge and District 
Registrar has slightly confused his res- 
pective functions. In order to interfere 
with the order under S 145 putting one 
party into possession of certain property 
: [ must find that the Magistrate has acted 
illegally or in an irregular manner. The 
Magistrate, as a matter of fact has written 
a long judgment which reads like the 
judgment of the civil Court. He went 
into facts which were irrelevant, and 
Tnade equally irrelevant observations 
What he had to decide was first whether 
there was a dispute likely to lead to a 
breach of the peace and secondly which 
party of the disputants was in actual 
possession of the property. First of all 
as it was ^ matter of some urgency he 
passed an order under S. 145, 01. 4, placing 
the property under attachment, and he 
etated in an order of 12th May which was 
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allowed to go unchallenged that the pro- 
perty was to remain attached until the 
chitthi, by which he means the allot- 
ment of property by partition was regis- 
tered, and the parties established their 
exclusive right of making collections. It 
must be presumed that he thought that 
the party who established the exclusive 
right of collection was ipso facto the 
party in possession. In due course the 
partition chitthi was registered aud the 
parties came back to Court. 

The applicant Balbhaddar Singh offered 
no evidence of possession and the opposite 
party Aditya Prasad also offered no evi- 
dence, considering no doubt that ou the 
Magistrate’s own order of 12th May the 
registration of chitthi would be hold to 
be proof of possession. The Magistrate 
undoubtelly took this view and he put 
Aditya Prasad in possession on the basis 
of this registered Chitthi The learned 
Sessions Judge appears to be afraid that 
this order will affect the rights of the 
parties in the civil Court, and he also 
appears to think that it should be set 
aside because it is a wrong interpretation 
of his own order as District Registrar; 
but in reality the order has no such effect. 
It merely places one of the contesting 
parties in possession and the party who 
has been put in possession is the one who 
alone has any proof of possession. Pre- 
viously both the parties were in joint 
possession and as no evidence was offered 
on behalf of the applicant Balbhaddar 
Singh to show that the possession rested 
with him, and there is at least the evi- 
dence of the registration of the partition 
chitthi to show that the possession rests 
with Aditya Prasad, I am unable to see 
that the order is one which, however 
badly expressed, should be set aside. The 
papers may be returned. 

W S./R-K. Order •maintained. 

A. I. R 1929 Oudh 83 

Wazir Hasan and PaiiLAN, JJ. 

Suraj Narain Singh and another^ 
Defendants — Appellants . 

V. 

Narbada Prasad— PI ff— Respondent. 

Second Appeal No, 105 of 1928| De- 
cided on 15th November 1928, 
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(a) Civil P. C., S. 100 — Finding of foci. . 

Tho qaeabioa of benami ia purely a finding 
of fact and cannob bo challenged in aocond 
appeal. [P 84 G 2] 

(b) Limitation Act, Art. 120 — No divi- 
sion between tenants — Suit by one against 
another for money received in excess of his 
abare — Art. 120 applies and not Limitation 
Act, Art. S2. 

Where thoro has b^eu no division of shares 
between tenants, they must bo regarded as t^n- 
aats-in-coinmon and wbire on'^ tonant-in-coin- 
moQ sues another benanb-in-common for the 
recovery of money received by him in exc3ss 
of his share, the suit 'is governed by Art. 
120 and nob by Art. 62 : S, C. No. 246 and 15 
O. C . 327, Dis/. ; 37 A I. 318, Ref. ; 40 Mad, 
291 ; A. I. il. 1922 Mad. 150 (F.ii.), Fn‘L 

[P 85 C 1] 

Ohulam Hasan a,nd D. K. Seth—fov 
Appellants. 

Radha Kriihiia — for Respondent. 

Judgment. — The suit to which this 
geoond appeal relates was brought by one 
B. Hanuman Prasad against his brother 
B- Manna Lai and the latter’s son B. 
uraj Narain asking for an account to be 
taken and his share of profits awarded to 
him which had accrued from the thoka 
of two villages obtained in the name of 
himself and B. Suraj Narain from the 
Court of Wards The suit was defended 
first on the ground that the leases were 
henami and were reaUy executed in 
favour of B. Manna Lai, his son and 
brother being merely benimiclars, and the 
second principal ground of defence was 
a plea of limitation as against some of the 
money collecbel in respect of these leases. 
Tho suit was decreed by the Ciurt of first 
instance for a sum of Rs. 1296-15-9 ami 
the appeal was dismissed by the learned 
Additional District Judge. In second ap- 
peal although the question of limitation 
is put first, two arguments which have 
been addressed to us are, first that we 
should hold that the leases were henami ; 
secondly, that in any case the defendants 
had not even collected the share of de- 
fendant 1 and that there was nothing due 
from them to the plaintiff and thirdly, 
that no decree should be passed against 
Babu Manna Lai who was not one of the 
lessees. It will he observed that tho 
third ground is in direct contradiction to 
the first. In our opinion no second ap- 
peal lies on the question of henami. The 
Courts below have found as a fact that 
these leases were executed in the names 
of the two persons, who are the losses, 
and that thvy were not in favour of Babu 
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Manna Lai. This is a pure finding of faot 
and cannot be challenged iu second appeal. 
The second question as to whether the 
d* fondants have or have not collecteJ 
sufficient to pay the share cf defendant I 
may be disposed of as briefly It was 
never raised in the Court below and it is 
n )t raised in the grounds of appeal. We 
find that the question • f oollecbion was 
gone into by the first Court and it 
h Id after c msideratiim of all the evi- 
dence first that defendants 1 and 2 were 
running the business of the l^'ases- and 
secondly that they had collected a certain 
amount showing a balance to be divided 
between t'-em and the plaintiff, and for 
this balance the decree has been passed. 
Such a finding cannot bo challenged in 
this Court. As to tho liability of I>. 
Manna Lil, that also is covered by the 
finding that B. Manna Lai and his son 
have been doing the whole business of 
the leases including naturally the col- 
lection of rents. T'\e plea also comes ill 
from the mouth of tho appellant in view 
of his own defence that he is tho real 
lessee and that the names of his brother 
and son were entered fictitiously in tlie 
leises. 

There remains only tho question of 
limit ition. ft is argue 1 before us that 
the article of the Limitation Act, applic- 
able to a case of this nature is No. 62. 
If this were so tho period of limitation 
would be orio of three years in respect of 
each coflectio 1 and a certain portion of 
the amount cl iim 3d would be no longer 
recoverable. Art 62 deals with suits 

*' for monoy payable by fcke djf-^nrlaiit to the 
plaintifi for money Iccuivod by tbo defondsnb 
for tho plainbifi’s uso ” 

Counsel has been unable to show as 
ajiy ruling reported in a recognized 
publication which would make Art. 63 
applicable to the present ciso He has 
referred us to Select Decision of the 
Court of the Judicial Commissioner of 
Oudh Lala Bal Makund v. Lala Chan- 
dika Perskad (1), which is a case in 
which there had been a partition 
in a Hindu family and it was under- 
stood at the time of the partition 
that the member or members of the 
family to whom a x^articular village was 
allotted should be entitled to the arrears 
which might be due from the^ tenants at 
the time of pu'tition. In spite of this 
agreement the limbardar book bonds from 

(1) 3. C. No. 246. 
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the tenants for the arrears and thereby 
obtained rnonev which was not due to 
him but to the individual coshirers 
■who under the terms of the partition were 
entitled to collect the rents of those 
tenants. We have also been referred to 
another Oudh cise reported in Gajraj 
Singh Sadho Singh (2), which also re- 
fers bo a joint Hindu fimily where there 
has been a partition and the individual 
inensbers were managing their own shares 
separately. Neither of these cases is ap- 
plicible to the case of tenants-in-coiiimon 
and where there has been no division of 
shires between tenants they must be re- 
girded as tenants-in-common As pointed 
out by the Allahabad High Court in Pur- 
sotam Rao Tantia v Ra lha Bai 31, 
Art 62 does nob apply where the pro- 
perty IS min aged by one moriber of a 
family. But the strongest rulings on the 
ei le of the respin lents are those of the 
M liras High Court repo^-bed in J Suhba 
Rao V ,7 Rama Ran (4) and Yerukola v 
Yerukola (5) [n the form r case the 
pirties were cosharers in a jagir and it 
was held that a suit brought by one of 
them was a suit for an account and gover- 
ned by Art. 120 anl not Art 62, Lim 
Act, and the ratio decidendi is given at 
p. 295 

Th'j plaintiff cannot claim a share in each 
iadividiial collection nor can ho claim any 
particular sum at the tirnj of collection from' 
the defondant. All that he is entitled to is an 
account technically so called. Whether that 
account is to bo rendered once a year or when 
demanded makes no dinoronco , . . The 

plaintiff la not entitled to a particular sum 
from the defendant at the moment he ha.s re- 
r.oivod it. The article of limitation governing 
the suit IS not therefore Art. 62 ” 

The second of these rulings being the 
decision of a Full Bench is of even greater 
authority. On p 659 the learned Chief 
Justice points out : 

"Article 62 relates to suit for money payable 
hy the defeadant to the plaintiff for money 
received by the defendant for the plaintiD's 
use. There are technical terms of the law of 
Iflngland used to cover a greatvariety of cases in 
which it can be said that the defendant has 
recoivad money which really belongs to the 
filaintifT. There is, however ,onc case in which 
that form of action would- not lie in England 
o md that is by o ne tonant-in-common against 

(^1 [1912]T5 O G. 317-16 I. C. 8S2. 

(3) [1915] 37 All. 318=29 I. G. 939=13 A. L. 

J. 407 

(4) [1917] 40 Mad. 291=13 M. L. J. 341=3 

M. L. W. 192=32 I. C. 839=(1916) 1 M.W. 

N. 188. 

(6) A. I. R. 1922 Mad. 150=45 Mad. 649 

(F.B.). 


another who has received more than hii 
share. 

And in the concluding portion of hie 
judgment at p. 664 he follows the same 
line of argument as that which found 
favour in the earlier ruling of the same 
Court and applied Art. 120 to the case of 
tenints-in-coramon. In our opinion there 
is no distinction of principle between 
those cases decided by the Madras High 
Court and that before us and we consider 
that this question of limitation is con* 
clusively decided by authority We find 
that the suit his been rightly decided by 
the Courts below and we dismiss this ap- 
peal with costs. 

W s /r k. Appeal dismiwd. 


A I R. 1929 Oudh 85 

Stuart, C J. 

Bam Chetan Dass -Applicint. 

V 

Jasbir Singh — Opposite Party 

Criminal Ref. No 36 of 192B, Decided 
on iStli October 1929, made by Sess. 
Judge, Gonda, on 10th September 1928. 

Criminal P C., S 139-A— Existence of evi- 
dence to support plea of private road — 
Magistrate dismissing application and 
referring complainant to civil Court — Magis- 
trate's course is correct. 

Wher^' in proceedings under S. 133 there il 
evidence to support the pica that the road is a 
private road, the most that the Magistrate can 
do is to stay proceedings under the provisions 
of S. 139-A of the Code and, if the Magistrate 
dismisses the application and refers the com- 
plainant to civil Court, the course taken by 
the Magistrate would be correct : 42 CaL 158, 

Rel. on. [r 86 C 1 ] 

M Ayub—ior Applicant. 

G H. Thomas — for Opposite Party. 
Judgment — The learned Sessions 
Judge, has laid great stress on a passage 
in the Magistrate’s judgment to the effect 
that the Bilrampur estate had admitted 
that the road in question was a pnblio 
road. After examination of the record 
and hearing the arguments of the learned 
counsel in support of the reference I find 
that there was nothing approaching to an 
admission that the road was a public 
road. In fact the estate adhered from 
the commencement to the position that 
the road was nob a public road. As there 
was evidence on both sides as to the road 
being public or private and there was 
certainly evidence to support the plea 
that the road was a private road the 
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most; that the Magistrate could have done 
would have been to stay proceedings 
under the provisions of S. 139'A, Crimi- 
nal P. G. The law on the subject was 
discussed by a Bench of the Calcutta 
High Court in Manipur Dey v. Bidhu 
Bhusan Sarkar (l). The course which 
the Magistrate did take was to dismiss the 
application and refer the complainant to 
a civil Court. I consider that he took 
the correct course. Should the civil 
Court decide that the road is a public 
road and should the Balrampur estate 
then offer obstruction to its use proceed- 
ings will then be open under S. 133, 
Criminal P. C. I do not accept this re- 
ference and return the record. 

W.s /r.k Reference not accepted. 

(1) [1915]42Ca 1, 158=36 I. a“l46-=ia C. 

W. N. 1086. 
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Stuart, C. J. and Pullan, J. 

Emperor — Complainant. 

V. 

Behari — Accused. 

Jury Case No. 4 of 1927, Decided on 
20th January 1928, on a reference by the 
Asst. SesB. Judge, Fyzabad. 

Criminal P. C.. S. 307-*High Court will 
interfere only when verdict of jury it 
patently bad and perverie. 

It is the practice of Oudh Chief Court not 
to interfere in case of acquittal by a jury un- 
less the acquittal stands out as patently bad. 
Where the verdict of the jury is patently bad 
and perverse the Chief Court will interfere. 

[P 07 C 1] 

H. K. Ghose^ior the Crown 

Moti Lai Saksena — for Accused. 

Judgment — This is a reference by 
the learned Assistant Sessions Judge of 
Pyzabad under the provisions of S. 307, 
Criminal P. C , in a case in which he has 
disagreed with the verdict of the jury 
who have found Maharaj Bihari not 
guilty in a case in which he w^s tried 
for forging three money orders. The 
facts are these- Three money orders were 
issued as follows : One was issued on 
3rd September 1920 from Purnea by a 
certain Ashutosh Mukerji remitting 
Rg. 25 to Dharnidhar Ganguly of Ajudhya 
in the Bankora District. One was issued 
on 20th October 1920 from Itarsi by 
Hari Ram directing payment of Rs. 60 
to Nana Bapaji of Wai in the Satara Dis- 
trict and one was issued on 22ad 
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October 1920 from Pegu by Bhagwati 
Din remitting Rs. 40 to Ram Suohit 
Bhuji of Sultanpur. These three money 
orders were sent by error to the Ajodhya. 
post office of the Pyzabad District, and it' 
is perfectly clear' that the lower half of 
each money order was cut off and that 
there was pasted to each money order an' 
instruction making each one payable to 
certain Nageshwar Tamboli of Baiganp 
Ajodhya, district Pyzabad. These in- 
structions were admittedly in the hand- 
writing of Maharaj Bihari. In each ona 
the amount payable was correctly record- 
ed. On -different dates these money- 
orders were paid to Nageshar Tamboli. 
He has already been convicted in res- 
pect of the receipt of them He has 
since died It is established beyond pos- 
sibility of doubt that, on each occasion 
that the money was paid, Maharaj Biha- 
ri was present with Nageshwar Tambolr 
and witnessed the latter’s thumb im- 
pression Maharaj Bihari was at the 
time a young man living in Ajodhya who- 
was continually frequenting the local 
post office He was permitted, although- 
he was not a member of the department, 
to work in the post office as an upaid 
hand, and the prosecution suggest that he 
took advantage of his position to cut the 
genuine halves of these money orders, to 
paste the false instructions on to each 
and thus to obtain payment to his ac- 
complice Nageshwar Tamboli of the 
amounts in question. We have been 
through the evidence on the record and 
we find that the prosecution have esta- 
blished their case by overwhelming evi- 
dence The defence of Maharaj Bihari* 
is that he filled up these instructions, 
because be was practising filling up in- 
structions to fit himself for possible em- 
ployment in the postal department, and 
that he happened accidentally to be with 
Nageshwar Tamboli when Nageshwar 
received the amounts, and saw nothing 
surprising in the fact that the payments 
were being made upon the dummy in- 
structions which he had been filling in, 
to perfect himself in the art of making 
entries on a money order form, the en- 
tries being entries which are never made 
by the post office officials but are made 
by the remitter. The jury refused te 
convict upon the evidence. 

It is the practice of this Court not to^ 
interfere in cases of acquittal by a jury- 
unless the acquittal stands out as patent* 
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ly bad. We have no hesitation in de^ 
ciding that in this particular case the 
verdict of the jury is patently bad and 
perverse. It is more than perverse. It 
is amazingly perverse. It is hard to un- 
derstand the mentality of people who 
could have overlooked such evidence as 
there was for the prosecution and accept- 
ed such defence as was propounded on 
behalf of Maharaj Bihari There can be 
no dpubt to our minds that on a proper 
view of the evidence, Mahraj Bihari is 
guilty. We find him guilty accordingly 
of the charge under S 467, I. P. 0. The 
fraud was a very serious one. It should 
be made clear that attempts to tamper 
with the business of the post office in 
receiving and paying money orders in 
order to obtain illicit gain thereby should 
be dealt with strictly. We sentence 
Maharaj Bihari to 5 years’ rigorous im- 
prisonment. 

N.K./r-K. Accused convicted. 
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Pollan, J. 

Laahhmi Narain and another — Accused 
— Applicant. 

V, 

Emperor — Opposite Party. 

Criminal Ref. No. 42 of 1928, Decided 
on 30th November 1920, made by the Sess. 
Judge, R.ie Bareli 

Criminal P. C., S. 190 (c) — Magistrate 
making enquiry and reporting the case — Ma- 
gistrate takes cognizance of the case — Pro- 
ceedings by the same Magistrate are illegal, 

A District Magistmtc sent a mAttor to Sub- 
Divisional Magistrats for enquiry and report, 
and, after the report was made, ordered him to 
try the case hinis'^lf. No opportunity wa*? 
given to the accused to be tried by a different 
Magistrate and he was convicted. 

Held : that it was the Magistrate who took 
cognizance of the case and the preoeedings 
should be quashed as the case should have 
been tried in another Court. [F 87 G 2] 

J. Jackson— iot Applicints. 

fl. K, Ohosh — for t-he Crown. 

Judgment. — This is a reference made 
by the Sessions Judge of Rae Bareli for 
setting aside the conviction in a case of 
petty theft. The learned Sessions Judge 
has expressed at length his opinion that 
the proceedings were illegal. The matter 
was brought to the notice of the District 
Magistrate by the Settlement Officer who, 
as such, was not using magisterial 
powers. The District Magistrate then 


sent the matter to the Sub-Divisional 
Magistrate for an inquiry and report. The 
latter made an inquiry and report that a 
certain tree had been cut by one Jadu- 
nath and that a case should be instituted. 
Thereupon the District Magistrate or- 
dered the Sub-Divisional Magistrate to 
try the case himself. The view taken by 
the Sessions Judge is that, as the Sub- 
Divisional Magistrate took cognizance of 
the case uhder S. 190 (c), Criminal P. C , 
he should have given the accused an op- 
portunity to be tried by a different Magis- 
trate. Not only the Sub-Divisional Ma- 
gistrate not do this, but he refused the 
application of the accused to have the 
matter transferred to another Court and 
the District Magistrate confirmed this 
view on the erroneous finding that he 
himself had taken cognizance of the case 
and not the Sub-Divisional Magistrate. I 
cinnob understand what ease it was of 
which the District Magistrate took cog- 
nizance. lb cannot have been any case 
set up by the letter of the Settlement 
Officer because, if it be held that that 
letter was a complaint at all, it was a 
complaint against another person, nob 
Judunabh whose trial was ordered 

It appears to me that when the matter 
was given over to the Sub-Divisional Offi- 
cer for inquiry and he after inquiry deci- 
ded that the case should proceed, it was 
he, and nobody else who took cognizance 
of the case That being so I agree with 
the loarned Sessions Judge that the case 
should have been tried in another Court 
and I cannot hold, as I have been reques- 
ted to hold by the Crown, that the accused 
were not prejudiced by the fact that the 
case was tried by the Magistrate who had 
made an inquiry into it. Apart from this 
there were several other irregularities, in 
particular the failure of the Magistrate to 
summon the Settlement Officer as a wit- 
ness for the defence If, as he said, the 
complainant told him that the tree was 
cut by one Lachmi Narain it would be a 
strong point in the defence of Jadunath 
who has now been accused of this offence 
The reasons given by the Magistrate for 
not calling the Settlement Officer are 
quite inadequate and his suggestion that 
the Settlement Officer did not understand 
Hindi is gratuitous In any case it was 
a matter which the Settlement Officer 
should have been able to depose to him- 
self The le lined Sessions Judge has sug- 
gested a retrial, but considering that the 
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Bubjmt of the dispute is a single babul 
tree I am of opinion that the matter has 
gone far enough, and that no good object 
would he served by having this petty case 
tried* again by another Magistrate. I 
therefore accept the reference and order 
that the conviction be quashed and the 
sentence set aside. 

W.S./h.k. Comnction quashed. 


A. I. R. 1929 Oudh 88 

Wazir Hasan and Pullan, JJ. 

Danst Dhar — Decree-holder — Appel- 
lant. 

' V 

Jagmohan Das and another— 
men ts-debtors — Respondents. 

Execution of Decree Appeal No 58 of 
1927, Decided on 3rd February 1928^ 
against order of the Addl Dist. 
Judge, Lucknow, D/- 22nd August 1927. 

Civil P. C., O. 21, R. — Suit by a aub- 
■equent mortga^^e — Prior mortgagee made 
a party-^Abandonment of the issue as re* 
gards prior mortgage is no bar to prior mort- 
gage b^ing shown in the sale proclamation 
in execution of subsequent mortgagee’s de- 
cree. 

According to the rules of procaduro the prior 
mortgagee is not a necessary paiby to the suit 
brought by the subsequent mortgagee and an 
issue directed towards the inquiry into the 
existence nr validity of a claim on a prior 
mortgage cannot be treated as an issue dir- 
ectly and substantially arising in the suit. 
Consequently its abandonment does not am- 
ount to abandonment of the rights of the party 
under the prior mortgage and is no bar to the 
prior incumbrance being shown in the sale 
proclamation in executing the decroa of the 
subsequent mortgagee. A. I. B. 19i:0 F.C. 81; 
Foil.] 27 Mad. 250 (F B ). Ref [P 80 C 1] 

NiamatuUah, T3hawani Shankar and 
Hakimud-din — for Appellant. 

All Zaheer, Day ^ Kt^hnn Seth and S. 
M. Ahmad^ for Respondents 1 and 2 

Judgment ^ This is an appeal from 
the order of 3rd Additional District 
Judge of Lucknow dated 22ad August 
1927 in proceedings relating to the execu 
tion of a decree. By the order under ap- 
peal the order of the Court of first in- 
stance was afiTirmed. 

The facts are as follows; 

The village of Aqilpur, pargana Luck- 
now, was owned hy one Lala Behari Lil. 
On 3rd Januiry 1913 Lala Behari Lai 
transferred the village just now mention- 
ed by way of a usufructuary mortgage to 
Lala Jagmohan Das, respondent for a con- 


sideration of Bs. 20,000. In pursuance 
of the morrtgage, it is agreed, the mort- 
gagee entered into the possession of the 
village of Aqilpur On 12th October 1914 
Lala Behari Lai borrowed a sum of 
Rs 2,000 from Bansidhar appellant and 
hypothecated the village of Aqilpur by 
way of security for payment of the loan. 
On 17th April 1915 Lala Behari Lai sold 
the village of Aqilpur to one Lala Inder 
Prasad. The bulk of the purchase money 
was directed to bo paid by the vendee to 
Lala Jagmohan Das in satisfaction of the 
mortgigpof 3rd January 1913 but was not 
so paid Lila Jagmohan Das and Lala 
Indar Prasad are brothers On a partition 
of the family property in the year 1916 the 
interest which Lala Indar Pras»ad had 
acquired in the village of Aqilpur under 
the sale of 17th April 1915, was allotted 
to the share of Lala Jagmohan Das and 
from that period of time the mortgagee's 
interest under the mortgage of 3rd January 
1913, and the equity of redemption came 
to be vested in Lila Jagmohan Das. 

In the year 1922 Lala Bansidhar 
brought a suit for the recovery of the 
mortgage money due to him under the 
bond of 12th October 1914, and the re- 
lief for which prayer was made in that 
suit was the sale of the village of Aqil- 
pur L ila Jagmohan Das and Lala Be- 
hari Lil were impleaded as defendants. 
In the plaint Lala Bansidhar altogether 
omitted to make any reference to the 
mortgagS of 3rd January 1913. Lala 
Jagmohan Das in his written statement 
disclosed the mortgage. In this state 
of pleading an issue was framed by the 
Court for the purpose of making an in- 
quiry as to the existence of the mortgage 
of 3rd January 1913. At a subsequent 
stage of the proceedings the issue was 
struck off on the ground that Lala Jag- 
morian Das did not desire to press for an 
inquiry in respect of his mortgage just 
now mentioned. The result was that a 
decree for sale of the village of Aqilpur 
was passed in favour of Lila Bansidhar. 

Naturally in the circumstances men- 
tioned above the decree directed the sale 
of the property without mentioning either 
that the sale was to be free from incum- 
brance or that it was to be subject 
to an incumbrance. When in execution 
proceedings of this decree a sale pro- 
clamation oame to be prepared as re- 
quired by R. 66, 0. 21, Civil P. C., Lila 
Jagmohan Das applied to ths Court seised 
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of those proceedings for an entry of 
the mortgage of 3rd January 1913 to be 
made in the sale proclamation. The 
decree-holder, Lala Bansidhar, resisted 
this application but the Courts below 
have pissed an order in favour of Liila 
Jagmohan Das directing that the mort- 
gage of 3rd January 1913 he entered in 
the sale proclamation. It is against this 
order that the present appeal has been 
preWrred by Lila Bnsidhir. At the 
hearing of the appeal a preliminary ob- 
jection was raised by the leirned counsel 
for the respondent to the effect that no 
appeal lay and in support of the objection 
reliance was placed upon a Full Bench 
decision of the High Court at Madras in 
the case of Sivagami Aaki v. Subrah- 
mania Ayyar (l). But hiving regird to 
the fact that wo have heard the appeal on 
its merits and come to the conclusion that 
it fails we refriin to express any opinion 
on the question raised in the preliminary 
objection. 

Tn support of the appeal two points 
wore urged. (1) That the inquiry into the 
claim of Lila Jagmohan Das to have the 
mortgage of 3rd January 1913 entered in 
the sale proclamation as a prior incuin- 
hrance was harre I by the rule of res 
judicata having regard to what had 
t.r inspired before the passing of the 
decree, and (2) that the mortgage of 
3rd January 1913 was extinguished 
by reason of the allotment of the 
village of Aqilpur to the share of Lala 
Jagmohan Das at the partition of the 
family property in the year 1916. We 
are of opinion that there is no substance 
iu either of the two grounds- It appears 
to us that the conduct of Lila Jagmohan 
Das in withdrawing the issue which 
was raised in the suit amounted to no 
more than an abandonment of a plea 
which was wholly foreign to the sub- 
stance of the suit. We oannot construe 
that act of Lala Jagmohan Das as an ab- 
andonment of his rights if he had any 
under the mortgage of 3rd January 1913. 
That the plea bearing on that mortgage 
was wholly unnecessary for the proper 
decision of that suit is cleir from the 
fact that the suit was brought by the 
subsequent mortgagee According to the 
Irules of procedure the prior mortgagee 
jwas not a necessary party to the suit and 
an issue directed towards the inquiry 
into the e x istence or validity of a claim 

(1) [1904]'a7 M*d. 25J=U M. L. J. 57 (F.B). 


on a prior mortgage cannot in the circum- 
stances be treated as an issue directly 
and substantially arising in the suit. 
The latest pronouncement of their Lord’ 
ships of the Judicial Committee on the 
point of view which we have j'ust now 
expressed is to be found in Radha Eishun 
V. Kkurshed HofSein (2). 

In support of the second ground three 
circumstances are relied upon for the pur- 
pose of showing that Lila Jagmohan Das 
did nob intend to keep alive the incumbr- 
ance of 3rcl January 1913. Those circum- 
stances are- (1) The act of Lali Jagmohan 
Das in withdrawing the issue, to which 
reference his been raide in the preceding 
portion of this judgment; (2) The entry 
of his name as a proprietor and not as 
mortgagee also in the khowat of the vill- 
age for the year 1923-1924:, and (3) his 
statement c^ntainel in a security' bond 
which he executed in 1923 to the effect 
that ho was the proprietor of the village 
of Aqilpur. As to the precise proposition 
of law beiring on the subject of merger, 
it is not necessary for us to enter into any 
elaborite discussion. We have had to 
state it on previous occasions. It will 
suffice to refer to two cases, Darshan 
Singhv Arjun Singh (3) and Hanwant 
Ram V. Ram Harakh (4). The last 
mentioned case was decided by this 
Bench According to the view of law 
expressed in the above cases the question 
must be decide I in favour of Lila Jag^ 
mohan Das unless the appellant succeeds 
in showing that it was not for the bene- 
fit of Lila Jagmohan Das to keep the 
mortgage of 3rd January 1913 alive. Now 
the three circumstances referred to 
above do not lead to any such conclusion. 
As to the first, it is enough to say that 
in no manner it indicates Lala Jagmohan 
Das's intention to abandon his rights 
under the mortgage of 3rd January 1913. 
The abandonment of the issue which had 
arisen in the suit does not in our opinion 
as we have already said, amount to an 
abandonment of rights. As to the second 
circumstance, the entry in the khewat 
does not show any intention of Lila Jag- 
molian Das in respect of the mortgage of 
3rd January 1913. The entry i'* correct 
so far as it goes but the absence of an 
entry in the same register to the effect 

(2) A. I. R. 1120 P.C. 01-47 Cal. 662=47 
I. A. 11 (P C.). 

(3) A. I. R. 1126 Ouih. 601. 

(4) A. I. R. 1927 Oudh. 341. 
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that Lala Jagmohan Das was also a mort- deposited certain money and certain 


gagee in possession cannot by any stretch 
of imagination lead to an inference of 
Jagmohan Das’s intention to extinguish 
his rights under the mortgage in question. 
The third circumstance is equally 'of no 
consequence whatsoever. The security 
bond merely describes the proprietary in- 
terest of Lala Jagmohan Das in the vill- 
age of Aqilpur. It does not disclose one 
way or the other as to what his inten- 
tions were in respect of his mortgagee’s 
interest in the same village. 

Before we take leave of this case we 
may mention that the question which has 
at present arisen relates merely to the 
preparation of the sale proclamation and 
is as to whether in that proclamation the 
mortgage of 3rd January 1913 should or 
should not bo shown as a prior incumb- 
rance. We think that it has rightly been 
held by the Court below that there is no 
bar to its being so shown and that it 
should be shown. This is the only effect 
of the order under appeal and of our order. 

The appeal fails and is dismissed with 
costs. 

N.K./R-K. Avv^o,^ dismissed. 
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Stuart, C. J. 

Ram Ilet Shukul — Defendant — Appli- 
cant. 

V. ■ 

Ram Ratan — Plaintiff — Opposite 
Party. 

Application 32 of 1928, Decided on 8th 
November 1928, for revision of order of 
Munsif, Gonda, D/- 17th Angust 1928. 

Provneial Sm. C. C. Act, Art. 33 (2) — 
Plaintiff depoiitinj money with defendant 
ai bailee — Defendant refusing to return — No 
allegation in the plaint charging defendant 
with dishonest conversion etc. — Suit only 
for damages — Art. 3 3 (2) does not apply. 

Where the only allegation of the plaintiff is 
that he deposited certain money with the de- 
fendant as the bailee bub the defendant refused 
to return the same and there is nothing in the 
plaint charging the defondant with dishonest 
miBappropriation, dishonest conversion, dis- 
honeat use or dishoiieBt disposal, and the suit 
is only for damages for breach of contract Art. 
35 (2) has no application, [P 90 0 2J 

S. N. Roy — for Applicant. 

Rameshari DayaL — for Opposite Party. 

Judgment. — The facts are simple. The 
allegatiou of the plaintiff was that he 


papers with the defendant as a bailee and 
that the defendant refused to return them. 
He would have no relief for specific per- 
formance, but he was entitled to relief for 
damages for breach of contract on his 
plaint. The learned Small Cause Court 
Judge has given him a decree partly for 
money compensation and partly for the 
return of papers. In so far as the decree 
is a decree for the return of the papers 
I doubt whether ho had jurisdiction to 
pass it but as the defendant has refused to 
return the papers the only portion of the 
decree which is now affected in respeot of 
the non-return of the papers is a portion 
which has awarded Rs. 160 damages for 
failure to return them. The case as it 
stood was a case for damages for breach of 
contract and the effective portion of the 
decree is a decree for damages for breach 
of contract. Such a suit could be brought 
in a Small Cause Court- The learned 
counsel for applicant argues, however, that 
the allegations imply that the defendant 
had committed criminal broach of trust or 
criminal misappropriation and that in 
these circumstances the jurisdiction of 
the Small Cause Court is barred either 
under the provisions of Art. 35 (ii), Pro- 
vincial Small Cause Courts Act (Act 9 of 
1887) or under the provisions of Art 43 
(A). Art. 43 (A) has of course no appli- 
cation as this suit was a suit for damages 
I do not consider that Art. 35 (ii) has any 
application either, for there is nothing in 
the plaint charging the defendant with 
dishonest misappropriation, dishonest oon- 
version, dishonest use or dishonest dis- 
posal. 

There is no suggestion anywhere in the 
plaint that the defendant has been dis- 
honest. The only suggestion was that he 
has broken his contract as bailee The 
application fails on this point also. At 
the learned counters request I have gone 
into the matter on the merits I cannot 
disturb the finding which appears to me 
to be a very sensible finding of fact. £ 
therefore dismiss this applioation. 

W.s /r.k. Application dismissed* 
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Wazir Hasan, Ag. C. J. and 
PCJLLAN, J. 

Manohar Lal — PlaintiEE — Applicant. 

V. 

Mohre Lal and others — Opposite Party. 

Application No. 14 of 1928, Decided on 
22ad November 1928. 

^ (a) Civil P. C., S 115— Return of plaint 
for |iwnt of jurisdiction affirmed in appeal 
— Order could be revised. 

The Court of first instanco roturnod the 
plaint on tho ground that that Court had no 
jurisdiction to entertain it. This order was 
affirmed on appeal by the District Judge. 

Held ' that tho order could bo revised . A. I. 
R, 1917 P. C. 71, Foil, , IG A. L. J, 531, Dist. 

[P 92X3 1] 

^ (b) Civil P. C., S. 20 (c) — Primary tran- 
saction of sale and purchase at one place — 
Execution of promissory notes in respect of 
unpaid price at another place — Cause of ac- 
tion to recover price accrues at place of 
primary transaction. 

' Pnma facio tho question of jurisdiction 
must bo docidod on the averments contained 
in the plaint. [P 92 C 1] 

Whore the plaint alleges that the primary 
tranaactLou of the sale and purchase of articles 
took place at one place, the liability of the 
purchaser for tho price of tho articles natu- 
rally arises out of that transaction. The cause 
of action, therefore, for a suit to recover the 
price accrues at that place, and is not extin- 
guished by the execution of promissory notes 
in respect; of the same debt at a subsequent 
date and at another place. [P 92 G 2] 

A P. Sen and S C Das — for Appel- 
lant 

H, D. Chandra — for Respondent 4. 

Judgment. — This is an application in 
revision under S 115, Civil P. C., by a 
plaintiff whose plaint has been returned 
by the Court of the Subordinate Judge of 
Sitapur for presentation to another Court 
OQ the ground that the former Court had 
no jurisdiction to entertain it. The order 
of the Subordinate Judge has been affirmed 
OQ appeal by the District Judge of Sita- 
pur. At the hearing of the application 
a preliminary objection was taken by the 
opposite party that no revision lay in a 
case of this nature. In support of this 
objection reliance was placed upon a deci- 
sion of a Bench of the High Court of 
Allahabad in the ease of Jawala Prasad 
V. E. I. Rij. Co. (l) In that ease it was 
admitted that the District Judge, who 
had affirmed the decision of the Court of 
fljstjnstance on app eal ha d jurisdictio n 

(1) [lbl8] 16 A. L. J.’ss )=“4G I. 0. 9J. 

(2) - A. I. R. 1917 P. a. 71=40 Mad. 793=44 

I. A. 261 (P. 0.). 


to entertain the appeal before him. This 
being so, the learnt Judges proceeded to 
say : 

*Tf ia the exercise of his jurisdiction he> 
committed an error (we do not hold that he 
did bo) that does not give the applicants a 
right to apply in roviaion under S. 115, Civil 

P. C." 

It will be seen from what we hav® 
quoted just now that the ratio decidendi 
of tho decision was that the District 
Judge had no jurisdiction to entertain 
the appeal. It does not appear that the 
learned Judges were invited to entertain 
the application in revision as against the 
order of the Court of first instance. What 
would have been their decision had they 
been so invited we need not pause to con- 
jecture. The fact that the law allows a 
first and only appeal in a case of this 
nature to a Court which is not a High 
Court and that appeal has been preferred 
and decided is clearly not a ground for 
ousting the High Court from jurisdiction 
with which it is invested under the provi- 
sions of S. 115, Civil P C., of calling for 
the record of any case which has been 
decided by any Court subordinate to the 
High Court. An appeal is a bar only in 
a case in which it lies to the High Courts 
the words being “and in which no appeal 
lies thereto" (that is the High Court). 
Every Court must be deemed to be pos- 
sessed of jurisdiction to decide the ques- 
tion whether it has jurisdiction to enter- 
tain a certain suit or appeal or not and 
to that extent it may be conceded that 
the District Judge had jurisdiction. The 
question of jurisdiction is primarily a 
question of law but if a Court appears to 
have exercised a jurisdiction not vested 
in it by law or to have failed to exercise 
a jurisdiction so vested or to have acted 
in the exercise of its jurisdiction illegally 
or with material irregularity then it be- 
comes a question of law in which the 
question of jurisdiction is involved and 
falls within the purview of S. 115, Civil 
P. C. “The section is", to use the words 
of Lord Atkinson in the case of Bala- 
krishna Udayar v. Vasndeva Aiyar (2), 

"not directed against oonclusions of law or 
faofc in which tha question of jurisdiotiou ia 
nob involved.’' 

In the preceding seifcoico his Lordship 
said : 

*'Ib will bo obs 3 rvod that the section applies 
to jurisdiction alone, tho irregular exoroiao or 
non-exarciso -of it, or tho illegal aBsumptioa 
of it.’* 
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In the present case the learned District 
Judge has affirmed the order of the Court 
of first instance which Court had arrived 
at a conclusion of law which involves the 
question of jurisdiction. We are therefore 
of opinion that the application before us 
is maintainable and we overrule the 
preliminary objection. 

The circumstances bearing on the 
merits of the case are as follows : There 
were four defendants to the suit out of 
which only one appeared in the Court of 
first instance and raised i plea of absence 
of jurisdiction in the Cnirt of the Sub- 
ordinate Judge of Sitapur. The plea has 
been upheld by bith the lower Courts, as 
we have already stated Priraa fac e the 
question of juris liction must be decided 
on the averments contained in the plaint 
and in the present cise nothing his ap- 
peared in the evidence so far as it was 
admitted on this question to displace that 
view. In para I of the plaint the plain- 
tiffs stated that they were the owners of 
a firm in Biswan in the District of Siba- 
pur carrying on a business of brokerage 
in grain and molasses In para. 2 it w.as 
said that the defendants were the owners 
of a firm in the cinton nents of Nimach 
within the territory of Gwalior. In para. 3 
it was alleged that the defendants’ firm 
purchased molasses from the plaintiffs’ 
firm of the value of Rs 11,578 odd bet- 
ween 13th December 1923 and 27th 
January 1924 ; that the price of other 
purchases made by the defendants amoun- 
led to Rs 93 and that the defendants’ 
firm paid in from time to time the sum of 
Rs. 7,699 to the plaintiffs’ firm In para. 4 
it was stated that accounts were adjusted 
between the parties on 24th March 1924 
and a sum of Rs 4,000 was found dun to 
the plaintiffs from the defendants which 
the defendants’ firm promised to pay in 
four equal instalments viz , I6th October 
1924, I4th April 1925, Uth October 1926 
and 9th May 1926 In para. 8 the cause 
of action for the present suit laid for the 
recovery of the above-mentioned instal- 
ments together with interest was stated 
to have accrued on 24bh March 1924, the 
date on which the accounts were adjusted, 
and also on the four dates on which the 
instalments became due. It further ap- 
pears that the defendants executed four 
promissory-notes every one of the value 
of Rs. 1,000 corresponding to the instal- 
ments mentioned above in favour of the 
plaintiffs. These notes were produced 
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by the plaintiffs They also produced two 
letters written by the defendants of dates 
subsequent to the dates of the instalments 
whereby they promised to send the money 
due to the plaintiffs to their firm at 
Biswan. These letters have been duly 
proved and accepted in evidence. In the 
above stated circumstances and on those 
facts we are of opinion that the learned 
Subordinate Judge by returning the plaint 
has failed to exercise the jiirisdictton 
vested in him by law. It was agreed in 
tho Court of first instance that the ae- 
ciunts which were adjusted on 24th March 
1924 were adjusted at Nimach. It was not 
argued before us that that fact alone dives- 
ted, the Sitapur Court of the jurisdiction 
which it hag otherwise possessed. The 
plaintiffs had further pie ided that there 
was an oral agreement subse^iuont to tho 
execution of the prommissory-notes under 
which the defendants had undertaken ta 
rep ly the money at Biswan. This plea has 
failed on evidence and was not re-opened 
before us 

The prima-y transaction of the sale and 
purchase of molasses must bo assumed on 
the allegations made in the plaint to have 
taken place at Biswan and the defendants’ 
liability for the price of the articles pur- 
chased by them naturally arose out of that 
transaction This being so it is clear 
that the cause of action for the present 
suit arose at Biswan. The execution of 
the promissory notes at a subsequent date 
and at Nimach cannot in our opinion 
extinguish the cause of action just 
now mentioned. There was no fresh 
contract between the parties, the evidence 
for which might have been intended to be 
created by the execution of the promis- 
sory-notes The old liability for the price 
of the articles was the real and indeed 
the sole consideration supporting tho 
promissory notes. In this view of the 
case it is not necessary to enter into the 
discussion as to whether the English rule 
that it is the duty of a debtor to find and 
pay his creditor would be applicable or 
not, had this suit been founded on the 
promissory notes alone and not on any 
antecedent, independent and completed 
transaction We accordingly allow this 
application, set aside the orders passed by 
the lower Courts and remand this case to 
the Court of first instance with directions 
that the suit be reinstated in its original 
number in the register of suits in that 
Court and tried according to law. Having 
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regard fco the fact that the plaint was not 
oarefully worled we make no order as to 
oosts in favour of the plaintitfs. The 
parties will bear their own costs in all 
the three Cjurts up to this stage. 

W.3./a.K. Case remanded . 
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Gokarannath Mtsra and 
I Srivastava. JJ. 

Rajindra Bahadur Singh — Defendant 
— Appellant. 

V. 

Malhoo Khan and others — Plaintiffs — 
Respondents 

First Appeal No. 7 of 1928, Decided on 
3Ist July 1928. 

(■) Registration Act, S. 2, Cl. (S) — Trees 
sold to be cut and removed — Sale-dsed does 
not create interest in immovable property 
and is admissible in evidence even if unre- 
gistered^Registration Act, S. 49. 

Whur3 th3 objQct of the sab of trees Is to 
convert them in^o Jiiovaablas by getting thom 
out and removed, and the parties to the tran- 
saction do not GontoinpUte that the tries 
should continue to stand and be enjoyed as 
such, the doGum3iita relating to the transac- 
tion do not create any interest in immovable 
property and arc adiuissiblo in evidence oven 
though unregistered 20 Mad, 58, Diit. , G 
Mai. H. C, H. 71, Foil, [P 01 C 2] 

(b) Hindu Law — Alienatio.i — Widow — 
Permlssioi granted to cut and remove trees 
of spontaneous growth and subject to perio- 
dical cutting for cash consideratioi — Tran- 
sacfcio.n is for benefit of estate and done in 
ordinary course of management and is bind- 
ing on reversioners. 

Withiu the limits iinposol upon her a female 
holder has the most absolute power of onjoy- 
mont : A. I. R. 1J15 P. C. 18, Foil, ah 3 is for- 
bidd3ii to oominit waste or to oadaiig3r the 
property lu posssssion. [P 95 G 1] 

A widow gave parmisaiou to cut and remove 
within four years tre3S of a specified class from 
the jungle in certain villages for a cash con- 
sideration. The transaction related to a class 
of trees of spontaneous growth which was sub- 
ject to psrioiical cutting. 

Held : that the transactions were for the 
benefit of the estats and done in the ordinary 
course of managemsut of the estate, and hence 
binding on reversioners. [P 95 0 1, 2J 

Raj Narain Shukla — for Appallaat. 
Khaliquzzaman^lov Respjndeats. 

Judg nent. — Thakurain Jairaj Kuar 
was the widow of a tifuqdar and as such 
in possession of the Daotaha esbite in the 
Ojida District The pUintiifs' case was 
thit on 2id December L925, 30tli January 
1926, and 27th February L926, she execu- 
tel three documents granting the plain- 
tiff I permission to out and remove with- 


in a period of four years trees of a speci- 
fied class from the jungle in certain vil- 
lages forming part of her estate in consi- 
deration of sums of money paid to her by 
the plaintiff 1 Thakurain Jairaj Kyar 
died on 8th October 1926, leaving the 
defen lant as the neiresb reversioner of her 
husband The plaintiffs further alleged 
that the defendant, shortly after his suc- 
ceeding to the possession of the estate on 
nth November 1926, t^ok unlawful pos- 
session of the jungle, and dispossessed 
them. They, therefore, sued for damages 
and in the alternative for possession of 
the jungle in question. Plaintiffs 2 and 
3 were joined in the suit as persons who, 
subsequent to the transaction mentioned 
above, had become partners with plain- 
tiff 1. The defendant denied the transac- 
tions set up by the plaintiffs and pleaded 
that Thakurain Jairaj Kuar was an illite- 
rate pardanashin lady and even if it were 
proved that the plaintiffs had deceitfully 
obtained her signatures on any papers the 
defendant could nob be bound by them. 
The defendant also deniel the receipt of 
consideration and pleiieJ that in any 
case the translations were not within her 
competence as a Hindu widow and could 
not be binding up^n him after her death. 

The learned Siibordin ite Judge of Gonda 
rejected the contentions raised in defence 
and gave plaintiff L a decree for posses- 
sion of the jangle lanls in suit anl dis- 
missed the claim for daniges The de- 
fendant has come here in appeal anl his 
leirnel counsel his impiigiel practically 
all the findings of the trial Court. 

The first question requiring determina- 
tion is rojarding the due execution of the 
three permits which are Fjxs 2, 4, and 6 
and of receipt of consideratioiiby the lady. 
Simultaneously with the execution of 
these permits three receipts were aU» 
executed in respect of the cousidoratioii 
piid by plaintiff L to the dece-isod Jiiraj 
Kuar. Those receipts are Exs L, 3 and 5 
The learned Subordinate Juige has relied 
on the ev'donce of P. W. 1, who is plain- 
tiff I, Haji Mulhu Khan P. W. 4 (Ram 
Sewak) and P W. 5 (Kazim Husain). 
We have carefully read the statements of 
all these witnesses and can see no reason 
for disagroeing with the estimate made 
by the trial Gou^t of the value of their 
evidence P. W’s. 4 and 5 wore ad- 
mittedly in the service of Jairaj Kuar 
and would in the ordinary course of things 
be expected to be present when the bran- 
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saotioQB took place. The fact that the 
defeadant whea he succeeded to the estate 
oa Jairaj Kuar's death dispensed with the 
services of these old servants is no reason 
for, discrediting them. It is contended 
that the lady did not use to appear before 
these witnesses. The evidence shows that 
the lady was sitting behind a screen 
which was raised a little bit at the time 
of her making the signatures in the pre- 
sence of the witnesses referred to As 
regards the consideration, the witnesses 
deposed that the money was counted in 
their presence and handed over to the 
Thakurain behind the screen The evi- 
dence further shows that the lady was an 
intelligent woman possessed of consider- 
able experience. She used to manage the 
estate for herself and to pass necessary 
orders Agreeing with the trial Court 
we have no hesitation in holding the due 
and intelligent execution of the documents 
and payment of the consideration fully 
proved. 

The next point urged in support of the 
appeal was that the documents (Exs 2, 1 
and 6) created an interest in immovable 
property and as such could not be admis- 
sible in evidence for want of registration 
The definition of immovable property in 
S. 2, sub-Gl. (6), Registration Act (16 of 
1908) expressly excludes standing timber 
from the category of immovable property. 
The appellant has relied upon the decision 
of the Madras High Court in Seem Chet- 
liar v. Santhanathan Chettiar (l). We 
think that that case is distinguishable 
from the present case. In that case in 
the words of Shephard, J. : 

“ Ths interest acquired by the defendant 
under the instramint consisted in the right to 
enjoy the produce of all the trees in the tank 
bad as also the grass and the reeds, and fur- 
ther to cut and remove the trees for a period 
exceeding four years. " 

The terms of Exs 2, 4 and 6 are sub- 
stantially different from the terms of the 
instrument which formed the subject of 
consideration in the Madras case It is 
perfectly clear in the present case that 
:the trees were sold merely with the object 
|of their being cub and removed There 
Iwas no intention that the purchaser 
'should have any right of enjoyment of the 
jproduce either of the trees or of the land 
'As regards the period of four years, it was 
allowed simply to enable the plaintiffs to 
cut and remove the trees. The fact that 
the period appears to be fairly extensive 

(1) [1897] 20 Mad. 58=6 M.L.J. 281 (F.B.), 


would not render the transaction a trans# 
fer of an interest in immovable property 
In the case of SuJery Kurdeppa v. Goon- 
dahull Nagtreddi (2), Holloway, Acting 
C J , remarked as follows : 

Movaability may be dafinod to ba a capacity 
in a thing of suffering alteration of the rela- 
tion of place. Immovability incapacity for 
such alteration. If, however, a thing cannot 
change its place without injury to the quality 
by virtue of which it is, what it is, it is im- 
movable. Certain things, such as a piece of 
Iknd, are in all circumstances immovable. 
Others, such as trees attached to the ground, 
are, so long as they are so attached, immov- 
able ' when the severance has been effected 
they become moveable. A document, therefore, 
evid'^Dcing an intiroab in land, must always 
require registration One with respect to trees 
may or may not require it, according to the 
character of the transaction. If the parties 
contemplate the interest passing after the con- 
version of the immovable to a moveable, it will 
not ; if the interest passed contemplates the 
continuance of the quality of immovability, it 
will. ” 

We entirely agree with the observa- 
tions quoted above The question has to 
be determined upon the circumstances of 
each case We are satisfied that in the 
present case the parties to the transac- 
tions did not contemplate that the trees 
should continue to stand and be enjoyed 
as such but that the object of the sale 
was to convert them into moveable by get- 
ting them cut and removed Accordingly 
we hold that the documents in question 
do not create any interest in immovable 
property and are, therefore, admissible in 
evidence even though unregistered. 

The next contention urged by the lear- 
ned counsel for the appellant is that the 
transactions were not within the compe- 
tence of Thakurain Jairaj Kuar, who held 
only a widow’s estate. It was contended 
that the plaintiffs have failed to prove 
that the transactions were either for the 
'benefit of the estate or for legal necessity 
and, therefore, they could not bind the 
reversioners The argument has left us 
unimpressed It seems to be based on a 
misconception of the true nature of the 
transactions. They are all couched almost 
in identical terms and it would, therefore, 
be sufficient to reproduce the relevant 
portion from one of them. Ex. 2 runs as 
follows : 

"Permit for the sale of tim jamun, with the 
exception of pipal, birged, mangom mahaa- 
bel, tandu hasna, sal and nib trees, that is the 
remaining jangle in villages Lachmanpur, 

Lalnagar and Bareti, taluqa Deotaha 

for four years from Sad Deoembar 1925, 

to 1st December 1929, on paymanb of Be, 4,100 
(3) 6 M.H.O.B, 71. 
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to Mulhu Kjian Haji, resideat oC Balrampur, 
so thab ha may got tim jamua cut and sell ib, 
he having paid the ontiro amount in a lump 
sum and having obtained a formal reoeipb will 
have a right to gat the timber cut and remove 
it. The condition is that the said tim ]amun 
will have to bo cut from one side; he will not 
have a right to cut tondor shoots of those trees 
for a second time the trunk of which was once 
cut and from which profit has been enjoyed 
once, wit'hiu tha pariod the wood will be cub 
and sold; after the lapse of the period, the 
timber fjvhich will ramain uncut and unro- 
moved, will be the property of the estate, he 
will see that no loss is done to the small 
shoots, if within the period there will be a 
broach of conditions the plots will bo taken 
under direct management and the money depo- 
sited will nob be refunded " 

It will appear from the above that the 
transactions relate to a class of trees of 
spontaneous growth which are subject to 
periodical cutting It is in the interest 
of the estate and the proper growth of the 
lungle that such trees should be periodi- 
,v!ally cut We agree with the learned 
Subordinate Judge that these transactions 
must be regarded as acts done in the 
ordinary course of management of the 
|33tate. Mr. Mayne in his Treatise on 
Hindu law, 9th Edition, p 907, discuss- 
ing the extent of a Hindu widow’s estate 
remarks as follows - 

“It lu not a life-estabo, because under certain 
circumstances she can give an absolute and 
complete title. Nor is it in any sense an estate 
|held in trust for reversioners. Within the 
limits imposed upon her, the female holder has 
libe most absolute power of enjoyment.” 

These remarks were quoted with ap- 
proval by their Lordships of the Judicial 
Committee in the case of Thahur Vasonji 
Morarji v. Chanda Bill (3). Again at 
p 909 Mr. Mayne remarks : 

“A woman is in no sense a trustee for those 
who may come after her. She is not bound to 
save the income She is not bound to invest 
the principal. If she chooses to invest it, she 
is not bound to prefer one form of investment 
to another as being more likely to protect the 
interests of the reversioners. She is forbidden 
to commit waste, or to endanger the property 
in her possession, but, short of that, she may 
spend the income and manage the principal as 
she thinks proper.” 

We are of opinion that the widow, 
Thakurain Jairaj Kuar, was lawfully en- 
titled to enter into transactions of this 
nature and that they cannot he questioned 
by the reversioner unless he could show 
that they amounted to a spoliation or 
destruction of the estate. Far from it we 
are satisfied that the acts were for the 
benefit of the estate. In this view of the 
matter the transaotions would also satisfy 
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the test laid down in the case of trans- 
fers by Hindu widows. In this con- 
nexion it was (lUo contended that tha 
period of four years was excessive and un- 
reasonable and that evidence showed thab 
the trees were not suOiciently mature for 
being cut. We are of opinion that in 
matters like this the widow must be 
allowed reasonable latitude for the exer- 
cise of her discretion The conditions 
imposed by her upon the plaintiffs as re- 
produced above show that she acted with 
care. The plaintiffs are not allowed to 
cut a tree more than once and any timber 
remaining uncut or unremoved within the 
time allowed is to be treated as the pro- 
perty of the estate without refund of any 
part of the consideration We have no 
evidence regarding the extent of the jungle 
which forms the subject of these transac- 
tions. The evidence as regards the age 
of the trees is also of the vaguest descrip- 
tion The defendant relies on the state- 
ments of two witnesses, D. W. No 1 and 
D. W. No. 3. Their evidence is worth- 
less. It has not been accepted by the 
Court below. We are not prepared to 
rely on it We, therefore, hold that the 
transactions in question are valid and 
binding upon the reversioner 

It was also contended that the right 
given to the plaintiffs of going into the 
jungle and cutting and removing the trees 
during the period of four years, consti- 
tutes a license and it must be deemed to 
have terminated with the death of the 
lioonsor. It should be noted that the 
alleged license is coupled with a transfer 
of property. Such a license is not revok- 
able under S 60, Easements Act and, in 
our opinion, must subsist while the trans- 
fer is in force. In any case the defendant 
has by his high-handed interference with 
the plaintiffs' right succeeded in keeping 
them out of the jungle since November 
1926, for a period of about one year and 
nine months. The balance of the period 
which is now left to the plaintiffs is by 
no means unreasonable and, if necessary, 
we should he prepared to allow them that 
period independent of the terms of the 
permits for the purpose of enabling them 
to have the full benefit of the purchase of 
the timber made by them. We, therefore, 
reject this contention. 

Lastly, an objection has been taken to 
the form of the decree passed by the lower 
Court. The lower Court has granted the 
plaintiff No. 1 a decree for poBseBsion of 
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the jungle lands in suit. As we have said 
before, in our opinion, the rights acquired 
by the plaintiffs are limited to the cutt- 
ing and removal of trees of certain speci- 
fied classes. They have no right to other 
trees growing in the jungle or to the grass 
or any other produce thereof; nor have 
they any right to the land except in so 
far as it is necessary to give them access 
to the trees purchased by them for the 
purpose of their cutting and removal. 
We are, therefore, of opinion that the 
decree of the lower Court should be modi- 
fied accordingly. 

We allow the appeal only to this extent 
that we direct that instead of the plain- 
tiff 1 being given a decree for possession 
of the jungle lands he should be given a 
decree for possession of the trees purchased 
by him. He and his workmen and staff 
will have the full right of access to the 
trees during the unoxpired period of the 
permits for the purpose of getting them 
out and removed. As regards costs we 
direct that in the circumstances the de- 
fendant should bear his own costs and 
pay half the costs of the plaintiff 1 in 
both the Courts. 

W.S./k.K. Appeal alloxued in part. 
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Srivastava, j. 

Naunihal Singh — Plaintiff— Appel- 
lant. 

V. 

Sardar Bax Singh and another — 
Defendants — Respondents. 

Second Rent Appeal No 54 of L928, 
Decided on 26th September 1928, from 
an order of 2nd Addl Dist. Judge, Luck- 
now, at Unao, D/-2lst M^y 1928. 

Oudh Rent Act (22 of 18S3), Sb. 119, 108 
Cl. (4) and 81 — Appeali from orders under 
S. 108, Cl. (4) lie to CommisBioner or Board 
of Revenue. 

If a suit IS one unrlor S. 108, Cl. (4) ba.sod on 
the provisions of S. Gl, appeals from orders 
in sneh suits lie to the Gommissioner and the 
Board of Ravonuo and not to the District 
Judge or the Chief Court. [P 96 C 2] 

Hukimuddin — for Appellant. 

Ohulam Hussain — for Respondents. 

Judgment. — The pUintiff-appellant 
instituted a suit in the Court of the Sub- 
Divisional Officer of Purwa, District 
Unao, under 8. 108, Cl. (4), read with 
8. 61, Oudh Rent Act. The plaintiff's 


case was that the defendants had failed 
to pay the rent for the years 1931 to 
kharif 1334 fasli and that they are, there- 
fore, liable to ejectment under 8. 61, 
Oudh Rent Act. The Assistant Collector 
held that the plaintiff was not competent 
to maintain the suit and on this ground 
dismissed the suit. The plaintiff ap- 
pealed to the Court of the Second Addi- 
tional District Judge of Lucknow afe 
Undo The Additional District Judgo 
has agreed with the opinion of the As- 
sistant Collector and dismissed the ap- 
peal. The plaintiff comes here in second 
appeil. A proliminaiy objection has been 
raised by the learned counsel for tho 
defendantfl-respondents that the appeal 
before the Additional District Judge wan 
incompetent and no second appeal lies to 
this Court. 

I think the objection must succeed lt[ 
is clear from a reference to the ])lainti 
that the suit was one under S 108j 
Cl. (4), Oudh Rent Act, based on the) 
provisions of S. 61 of the Act. Appeals! 
from such suits he to the Commissioner 
and the Board of revenue and uob to the 
District Judge or the Chief Court The 
provisions of S. 119, Oudh Rent Act, are 
perfectly clear Lt specifies the class of 
suits in which appeals lie to the District 
Judge and the Chief Court Suits under 
S 108, Cl (4), are not included within 
the class of suits in which appeals lie to 
the District Judge and the Chief Court. 
I, therefore, hold that the appeal against 
the or er of the Assistant Collector did 
not lie to the District Judge and no 
second appei.1 lies to this Court. If the 
attention of the Additional District Judge 
had been drawn to this the proper course 
for him would have been to return the 
memorandum of appeal filed in his Court 
for presentation to the proper Court, f 
can see no reason why I should not adopt 
the same course now 

For the reasons given above, I set aside 
the decision of the learned Additional 
District Judge, which was wholly with- 
out jurisdiction, and order that the me- 
morandum of appeil filed by the plain- 
tiff in his Cmrb be returned to the ap- 
pellant for presentation to the proper 
Cjurt. The appellant will pay the costs 
of the respondents in this Court and 
in the Court of the Additional District 
Judge. 

a.l./b.k. 


Order accordingly. 



1929 Mirza Md. Sadiq Alt Ehak v. Fakhb Jahan Begam Oudh 97 


* A. I. R. 1929 Oudh 97 

Stuart, 0. J., and Raza, J. 

Mirza Mohammad Sadiq Ah Khan 
Defendant — Appellant. 

V. 

Fdkhr Jahan Begam and others — 
Plaintiffs and Defendants— Respondents. 

First Appe.ll No- 16 of 1926, Decided 
on 29t-h February 1928, from decree of 
Sub- Judge, Lucknow, D/- 4th July 1925. 

(a) Mahomedan Law— Gift — Hiba-bil-ewaz 
is not effective unless accepted by the 
donee. 

Though in the case of a hiba-bil-ewaz it is 
not necessary to take possessioo of the pro- 
perty, still lb will not be effective unless it is 
accepted by the donee, or, if he is a minor, by 
the guardian on his bohalf. [P 102 G 2] 

(b) Oudh Estates Act (1 of 1869), Ss. 1 
and 3 — Taluqdar’s name recorded in lists I 
and 2 — Taluqdari sanad granted to him — 
Taluq is an “estate." 

I Where a taluqa is held by a person as taliiq- 
dar, his name is entered in lists 1 and 2 and 
a taluqdari sanad is granted to him, the 
baluqa iB an “estate" within Ss. 1 and 3 of the 

Act [P 109 0 2] 

(c) Oudh Estates Act (1 of 1869), S. 22— 
Person having equitable rights in estate — 
Taluqdar dying intestate — Person can en- 
force his rights against taluqdar but suc- 
cession to taluq is governed by S. 22. 

Although a holder of an equity giving him 
right to interosts in the estate against the 
taluqdar could proceed against the taluqdar 
in possession in order to establish his rights, 
still tho succession to the estate is to be go- 
verned by S. 22 of the Act if the taluqdar died 
intestate. [P 109 C 2] 

(d) Oudh Talukdar — Non-taluqdari estale 
of taluqdar, entered in list 2, dying intes- 
tate will ordinarily descend to single heir by 
family custom — But if such custom is disprov- 
ed by other side, the other side need not affir- 
matively prove that succession in past was 
governed by personal law or that a different 
custom exists. 

Where a taluqdar whose property is entered 
in list 2 dies intosbate, there arises a rebut- 
table presumption that the succossion to his 
property not forming part of the taluqdari 
estate devolves under a family custom Of des- 
cent to a single heir. But if the other side 
disproves the existence of such a custom it is 
not necessary for the other side to prove affir- 
matively either that succession in the past has 
been regulated by strict adherence to the per- 
rsonal law or that a different custom exists : 
A.J.B. 1916 P.C. 89, Expf.[P 104 G 2;? 105 G 1] 

^ (e) Practice — Plea not taken in trial 
Court oan be railed in appeal to ahow funda- 
mental flaw in opponent'! caae if latter does 
not Buffer thereby. 

Even where a plea is not explicitly taken by 
the trial OourC or disoussed by it, the party 
has a right to raise the plea in appeal to show 
■•A fundamental flaw in the case of the other 
^ide, provided that the other side does not 
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suffer by the raising of the plea at that stage. 

[P 106 G 1] 

(f) Oudh Estates Act (1 of 1869). S. 32-A 
— Acquisitiona made to "estate" after pass- 
ing of Act — Holder of “estate" cannot cause 
such acquisitions to become part of ''estate" 
unless by registered decisretion. 

W^ere the holder of an “estate" within the 
meaning of the Act makes acquisitions to such 
“estate" subsequent to the passing of the Act, 
he is nob competent, otherwise than by a de- 
claration made under S. 32-A to make the ac- 
quiBitiona also descend along with tho “estate" 
under S. 22 of the Act : 27 All. 634 (P.C.) ; 
.1. J. R. 1918 P. C. 25, Rel. on. ; 29 Cal. 433 
(P.C.) 35 All. 391 ■ (P.C.) and A. I. R. 1916 
(P. C.) 89, Dtst. [P 107 C 1] 

(g) Oudh Taluqdar — House not pari of 
taluq property can rightly be called appur- 
tenance to it, if it is considered as taluq 
house and is used for taluq office. 

Whore a house which ha.s been consistently 
considorod as a taluq house, though it is not 
actually part of tho taluq property, and is 
also used as an office for the taluq, the house 
is appurtenance bo the taluq . A. I. R. 1918 
P. C. 25, FoU. [P 108 0 1] 

afic (h) Mahomedan Law — Wakf of Govern- 
ment promissory notes is valid. 

Government promissory notes can be validly 
dedicated by way of wakf under the Imamia 
Law. [P 112 C 1, 2] 

(i) Benami— Advancement. 

Principles and distinction between benami 
and advancement pointed out. [P 108 C 2] 

Sultan Ahmad, Btsheshwar Nath Sri^ 
vastava and Bishambhar Nath Srivas- 
tava — for Appellant;. 

A. P. Sen, AH Zaheer, Kedar Nath, 
Niamatullahf Habib AH Khan and Za^ 
hur Ahmad — for Respondents. 

JudsfRient. — These appeals arise out 
of a suit for partition brought by certain 
heirs of the deceased Nawab Baqar Ali 
Khan, a nobleman of the Shia faith, 
against other heirs under the Imamia 
law. Nawab Baqar Ah Khan was a 
gentleman of wealth and position, who 
resided for the most part in Lucknow in 
a place known as the Shish Mahal. He 
was created a hereditary Nawab in 1877, 
This is the history of his family. A cer- 
tain Khwaja Sah Sahib, a Mughal from 
Persia, who was originally a resident of 
Shiraz, arrived at the Court at Lucknow 
at some time during the reign of Nawab 
Asaf-ud-daula (1775 — 1797). He appears 
to have attained some position, but not 
an important position, in the Court. He 
had four children : Hadi Ali Khan, 
Khudaija Khanam, Farzana Khanam and 
Mehdi Ali Khan. Mehdi Ali Khan, his 
younger son, acquired great wealth and 
influence during the reigns of Nawab 
Saadat Ali Khan, King Qhazi-ud-din 
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Haider and King Nasir-ud-din Haider 
(1799 — 1837). During the first part of 
his career he held the post of Nazim of 
Mohammadi and Khairabad. He subse- 
quently left Oudh for a period, but was 
eventually recalled and became Prime 
Minister to King Nasir-ud-din Haider. 
He was honoured with the title of Mun- 
tazim-ud-daula (Manager of the Stake). 
He died on 25th December 1837, leaving 
no issue. His nephew Ahmad Ali Khan, 
the son of Hadi Ah Khan, secured a posi- 
tion as great as the position of his uncle. 
He became the Prime Minister of King 
Amjad Ali Khan in 1842 and received the 
title of Munawwar-ud-daula (Light of the 
State). After he became Prime Minister 
he acquired landed property in the Sita- 
pur District and other districts in Oudh. 
After the annexation of 1856, the first 
Summary Settlement of the properties in 
these districts was made with him. In 
the events of 1857-1858 Ahmad Ali Khan 
was imprisoned by the insurgents. He 
obtained his liberty after the restoration 
of the British power. The second Sum- 
mary Settlement of the above-mentioned 
properties Vas made with him in the 
name of a negro ex-slave of hrs, called 
Abdul Ali. The fact is clear from Ex 
502. Ahmad Ali Khan died on 12th 
October 1858. The following were his 
descendants : 


provisions of Act 1 of 1869, the name of 
Amjad Ali Khan was recorded as No. 81 
in list 1 and No. 29 in list 2 in respect 
of Kanwa Khera, and the name of his 
younger son Jafar Ali Khan was recorded 
as No 15 in list 1 and No 1 in list 4 
in respect of Behta. Amjad Ali Khan 
died on 7th March 1875. Ho was suc- 
ceeded in respect of the estate of Kanwa 
Khera by his elder son Nawab Baqar 
Ali Khan, who died on I7tli Janu- 
ary 1921 Nawab Baqar Ali Khan 
married first Nawab Sharaf Jahan Be- 
gam and subsequently Nawab Pakhr 
Jahan Bcgam Both ladies have surviv- 
ed him. He left the following issues 
surviving him. 

From Nawab Sharaf Jahan Begam ■ 
Nawab Sadiq Ali Khan, the eldest son, 
Nawab Ali Khan and Nawab Naqi Ali 
Khan, younger sons. Prom Nawab 
Fakhr Jahan Begam ; Nawab Abid Jahan 
Begam, daughter, and Nawab Taqi Ali 
Khan, youngest son In May 1921,. 
Nawab Fakhr Jahan Begam with her son 
Taqi Ali Khan and her daughter Nawab 
Abid Jahan Begam instituted a suit in the 
Sitajmr district claiming their shares un- 
der the Imamia law ' applicable to 8hias 
in the whole of the property alleged by 
them to have been left by Nawab Baqar 
Ali Khan. This included the taluqa of 
Kanwa Khera They impleaded Nawab 
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Mirzai Begam. Nawab Begam. Mohamdi Begam. Vilayati Begam. Amjad All Khan, 


Afaar Shahzadi. Baqar Ali 

Jahan. Khan. 

The landed property in Oudh belonging 
to Ahmad Ali Khan consisted in the main 
of two estates, the Kanwa Khera estate 
in the Sitapur District and the Bohta 
e&tate in the Lucknow District. As far 
as can be gathered, the British authorities 
were ready to recognize Amjad Ali Khan, 
the only son of Ahmad Ah Khan, as pro- 
prietor of both estates ; but, apparently 
at Ahmad Ali Khan's desire, only Kanwa 
Kheia was assigned to him, Behta being 
assign d to his younger son Jafar Ali 
Khan. Sanads were granted accordingly. 
A primo'enitnre sanad (Ex. B-1 and Ex 
B-2) was granted to Amjad Ali Khan in 
respect of the Kaifwa Khera estate. 

When lists were prepared under the 


Jafar Ali Gauhar Jahan. Nadir 

Kbau. Jahan, 

Sharaf Jahan Begam, her sons and others 
This claim was met by a variety of 
pleas disclosing in places conflict of in- 
terests between various defendants. 
Nawab Sadiq Ali Khan took the position 
that the Imamia law had no application 
to the case, that he succeeded to the 
Kanwa Khera taluqa according to the 
provisions of S. 22, Act 1 of 1869, or, in 
event of those provisions having no ap- 
plication, under the terms of the primo- 
geniture sanad as being the eldest son of 
his father He took the plea that he 
succeeded to the remainder of the pro- 
perty according to the provisions of a 
family custom under which all property 
devolved on a single heir. Nawab Sharaf 
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Jahan Begam and her other sons accepted 
the position that the whole of the pro- 
perty of the deceased Nawab was subject 
to the provisions of the Imabfiia law. All 
contosking defendants took the position 
that the plaintiffs had omitted to include 
in the suit property which, although it 
was entered fictitiously in their names, 
was actually the property of the deceas- 
ed Nawab. 

The'Fsarned Subordinate Judge decided 
the suit in an elaborate judgment, dated 
the 25th June 1925. His main conclu- 
sions were these : 

(l) The succession to the estate of 
Kanwa Kliera devolved under S. 22, Act 
1 of 1869, on Nawab Sadiq Ali Khan. 
(2) Most of the remaining property, with 
the exception of a certain accretion to the 
Kanwa Khera estate, which went with 
the estate, was the non-taluqdari pro- 
perty of the deceased Nawab which when 
not transferred by valid transfers dur- 
ing his lifetime, was property divisible 
under the Imamia law amongst all heirs, 
there being no family custom under 
which it descended to a single heir (3) 
Certain properties standing in the names 
of individual parties had been duly 
transferred to them by valid transfers. 
These properties were excluded from the 
property divisible (4) Certain proper- 
ties standing in the names of individual 
parties had not been duly transferred to 
them by valid transfers. These proper- 
ties were included in the property divi- 
sible (5) Certain Government promis- 
sary notes from the income of which 
what was known as the radd-i-mazalim 
— (atonement for crimes of violence) fund 
was met, were the property of a valid 
waqf under the Imamia law and as such 
could not be included ir> ' the property 
divisible. 

He passed a decree accordingly 

This decree did not accept the pleas of 
any contesting party in their entirety. 
The following parties have appealed 
against it. Nawab Fakhr Jahan Begam 
and Nawab Abid Jahan Begam appeal in 
appeal No. 20 of 1926, asking in the main 
that the Kanwa Khera property should 
be divided amongst all the heirs, and 
that certain properties which the judg- 
ment declared part of the estate should 
be taken out of it, as being their private 
property, and that the radd-i-mazalim 
notes should be included in the divisible 
estate. Nawab Sadiq Ali Khan appeals 


in appeal No. 16 of 1926, asking that the 
whole of the property should bo given to 
him. Nawab Taqi Ali Khan has filed 
cross-objections to this appeal. Nawab 
Sharaf Jahan and Nawab Kazim Ali 
Khan appeal in appeal No. 24 of 1926^ 
asking in the main that the Kanwa 
Khera property should be divided amongst 
all heirs, and that the property awarded 
to other parties and the radd-i-mazalim 
notes should be included in the divisible 
estate 

We here state our appreciation of the 
exceptional care which the learned Sub- 
ordinate Judge has devoted to the trial 
of the suit and to the preparation of his 
judgment. The suit was far from easy. 
He has applied his mind very closely to 
the complicated facts and to the points 
of law which arose, some of which were 
of no ordinary difficulty. Where we 
have not found ourselves in complete 
agreement with his views, that fact in no 
way detracts from our recognition of the 
manner in which he has dealt with the 
case. We decide these appeals on the 
following points ; 

(l) Has the estate of Kanwa Khera 
been rightly held to be the sole property 
of Nawab Sadiq Ali Khan ? (2) Has the 
learned trial Judge rightly held that 
there is no family custom under which 
intestate succession to all property de- 
volves on a single heir and that succes- 
sion to such property is according to the 
provision of the Imamia law ? (3) Has 

the learned trial Judge rightly decided 
that certain acquisitions of landed pro- 
perty made by Nawab Baqar Ali Khan in 
his lifetime were not made by him i^ith 
the intention that they should form part 
of the taluqa of Kanwa Khera, and as 
such should be considered legally to go 
with the estate ? (4) Has the so-called 

Khairabad House been rightly declared 
an appurtenance of the Kanwa Khera 
taluqa ? (5) Has the property, which 

the learned trial Judge has excluded as 
the property of Nawab Fakhr Jahan Be- 
gam, Nawab Taqi Ali Khan and Nawah 
Abid Jahan Begam, been rightly exclu- 
ded from the divisible estate ? (6) Has 
the remaining property, standing in the 
names of Nawab Fakhr Jahan Begam, 
Nawab Taqi Ali Khan and Nawab Abid 
Jahan Begam, been wrongly included in 
the divisible estate ? (7) Have the radd- 
imazalim promissory notes been rightly 
excluded from the estate ? (8) Has the 
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decree been righfcly drafted under the 
provisions of 0. 20, R. 18 ? 

(9) Has the decree wrongly omitted to 
include Kothi Asfi ? 

We wish to express our appreciation of 
the manner in which these complicated 
oross-appeals have been angued at tbe bar 
by the learned counsel concerned They 
presented their cases with admirable 
lucidity and compressed their arguments 
as closely as was possible. While doing 
fnll justice to the oases of their clients 
they have not strayed in any instance 
into immaterial or irralevant matter. 
We note that all pleas not decided in 
our judgment were abandoned in argu- 
ment by the learned counsel for the par- 
ties concerned. 

(l) Has the estate of Kanwa Khera 
been rightly held to bo the sole property 
of Nawab Sadiq Ali Khan ? 

This plea has been raised against 
Nawab Sadiq Ali Khan by all parties 
other than himself- Certain facts may 
be recapitulated hero. The villages for- 
ming this taluqa were admittedly not 
acquired by Nawab Ahmad Ali Khan un- 
til a few years before the British annexa- 
tion of Oudh. They were settled with 
Nawab Ahmad Ali Khan in the first 
^mmary Settlement of 1856. The pre- 
liminary argument against the learned 
trial Judge’s decision here is that these 
villages were transferred on the evidence 
by Nawab Ahmad Ali Khan to his grand- 
son, the late Nawab Baqar Ali Khan by a 
deed of gift dated Ist June 1857, and that 
they should never have passed to Amjad 
Ali Khan, the father of Nawab Baqar Ali 
Khan. The learned trial Judge has found 
that on the evidence no such gift is esta- 
blished. 

It is necessary here to state the circum- 
stances of a litigation to which Amjad 
Ali Khan was a party. This litigation 
commenced about the year 1860 We 
have derived much of our information in 
respect of this litigation from the report 
in Nawab Umjad Ally Khan v. Mt. 
Mohammadee Begam (1). Mohammadee 
Begam and Nawab Begam were daughters 
of Ahmad Ali Khan, and sisters of Amjad 
Ali Khan. Amjad Ali Khan had obtained 
administration to the whole of his father's 
estate. These two ladies instituted in 
1860 a suit against him to obtain their 
shares under the Imamia law in what 

(1) [1867] 11 M. I. A. 517 = 10 W. R. 25 = 
9 Bar. 815 s 9 Bather. 98 (P.O.). 


they asserted to be their father’s estate. 
We here give some facts as to what hap- 
pened in this litigation, although we 
shall have fb return at a later stage to 
aspects of the litigation other than the 
aspects with which we are dealing here. 
The suit was filed: before Mr. Fraser, the 
Civil Judge of Lucknow. We have before 
us a copy of a part of the judgment which 
he passed on 31st October 1861. It is 
Ex. 530. The copy, however, does 
not give the judgment in full. This 
judgment shows that Amjad Ali Khan 
pleaded that the Kanwa Khera estate, 
which his sisters had claimed as part of 
the divisible property of their father, had 
been transferred under a deed which is 
called in the judgment Ex. B to his 
son by Ahmad Ali Khan, but he also 
claimed this property under what Mr. 
Fraser called two firmans. By firmans 
he is clearly referring here to primogeni- 
ture sanads, for he notes that one firman 
was granted by Mr. Wingfield, Chief 
Commissioner on 12th March 1861, and 
the primogeniture sanad of Kanwa Khera 
to which we have already referred is of 
that date. Mr. Fraser in his judgment 
arrived at the conclusion that the two 
ladies had made out no case in respect of 
the Kanwa Khera property as well as 
other property. He says referring to the 
Kanwa Khera property which he calls the 
villages ; 

" Those held by the eon Amjad Ah Khan 
under the deed 'H' situated in Khairabad, Zila 
Sitapur, are confirmed by the grant on Amjad 
Ali Khan himself. The titles conferred by the 
previous deeds were in fact wholly set aside, 
and new ones conferred.” 

Mr. Fraser thus out out of the divisible 
estate the Kanwa Khera taluqa, and he 
cut this out for the main reason that that 
property wa^ conferred on Amjad Ali 
Khan by the sanad. He found that a 
valuable garden called Wazir Bagh, Qulab 
Bari Bagh and a large amount of money 
was divisible property, and he gave Amjad 
Ali Khan’s sister their share in that pro- 
perty according to the Imamia law. This 
decree awarded to the ladies considerably 
less than the property claimed, and they 
appealed to Mr. Campbell, the Judicial 
Commissioner, against the dismissal of 
the remainder of their claim. Before 
Mr. Fraser, great stress had been laid on 
a will alleged to have been made by 
Nawab Ahmad Ali Khan, while he was 
in captivity in the hands of the insur- 
gents. This will is alleged to have been 
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made on 2nd September 1857. It will 
be remembered that on that date the 
British Garrison was closely invested in 
the Residency, and that the first relief 
did not reach Lucknow till the end of 
September 1857- This will has been 
proved in two portions by witnesses in 
the suit out of which the present appeal 
arises. The first portion of the will is 
printed at p. 74, Book G, and the second 
at p. 71| Book C. We shall refer to the 
will in future as ‘‘Ahmad Ali Khan's 
will." 

Mr. Campbell considered this will in- 
valid in law and for this and other 
reasons, which will be found in his judg- 
ment, dated 19th April 1862 (Ex. 2), he 
increased the amount of divisible property 
by Rs. 7,35,300. He did not vary the 
decree otherwise. Nawab Amjad Ali 
Khan appealed against Mr. Campbell's de- 
cision to their Lordships of the Judicial 
Committee. Their decision, which is 
dated 29th and 30th November 1867, is 
reported in Amjad Ah Khan v. Moham- 
madee Begam (l), the report to which we 
have previously referred. No one else 
appealed in respect of this administration 
suit, although Nawab Iftikhar-un-nissa, 
Ahmad Ali Khan’s wife, appealed against 
Mr. Campbell’s dismissal in appeal of her 
claim for dower, which was contained in 
the same judgment. We shall refer to 
that claim for dower in another appeal 
the arguments in which were heard at 
the close of the arguments in the present 
appeals. 

We have to look to the exact matters 
determined by their Lordships of the 
Judicial Committee in appeal. These 
matters will be found set out at p. 543 
of the report We quote this portion of 
the decision: 

"The matters to be determined on this appeal 
are three in number, and are. — First, the vali- 
dity of the gift to the appellant of the Oom- 
pany’s Papr, amounting to Rs. 7,35,800; 
secondly, toe appointment of a stranger to be 
and act as oo-trustee with the appellant in the 
trust as to the family, religious, or charitable 
fund called radd-i-masalim, and the direction 
to settle a soheme for the administration of 
that fund; and thirdly, the reservation of his 
judgment, indefinitely, by the Judicial Oom- 
missioner, on the right of the appellant, as 
declared by Mr. Fraser in his decree, in res- 
pect of the landed property adjusted to the ap- 
pellant by that last-mentioned decision." 

Their Lordships decided at p. 648 that 
the transfer of Rs. 7,35,300 to Amjad 
Ali Khan was a good and valid transfer, 
that the appointment of the Mujtahid-ul- 


asar with Nawab Amjad Ali Khan as a 
oo-trustee to the radd-i-mazalim fund 
(we shall have to refer to this portion of 
the judgment again) was a good appoint- 
ment, and that the reservation of the de- 
cision as to the taluqdari property waa 
justified inter alia by the following facts: 

"Mr. Fraser forbore to question the appel- 
lant’s title under the firman, because that 
firman, could not be questioned in that Court.- 
That Court itself existed under an exercise of 
powers of a similar character, and it did not 
think itself invested with a jurisdiction to 
question an act of State, under which the 
firman had its origin. The Proclamation 
was necessarily impeached by impeaching' the 
firman, and it was undoubtedly an act of 
State. Sven if this act could be directly or 
indirectly quesioned in a Municipal Court 
(on which we express no opinion), the con- 
tention must be raised on a suit duly con- 
stituted to which the Government must be 
made a party. The forfeited estates were 
not assets at the time of the Nawab’s death, 
and could only be treated as such when the 
Government title was displaced. To remand 
the case for hearing to the Judicial CommiB- 
sioner would be simply to involve the parties 
in unnecessary expense, and subject them to 
unnecessary delay, since it must be accom- 
panied with a declaration that in the suit 
between those parties, and on those pleadings, 
the legality of the title grantors of the firman 
could not be questioned. " 

Nawab Fakhr Jahan Begam 'b advisera 
have obtained from the office of their 
Lordships of the Judicial Committee a 
copy, which is printed as part of Ex. 530 
of something which is on the record of 
the case in England. This something 
is clearly what is called Ex. B in 
Mr. Fraser’s judgment the so-called deed 
of gift in favour of Baqar Ali Khan. It 
is a translation of what is called the 
sulehnama As we shall point out later, 
the document is not what would ordi- 
narily be called a sulehnama or compro- 
mise, but is a hiba-bil-ewaz. It is 
dated the 8bh Shawwal Hijri, 1273, 
which is equivalent to Ist June 1857. 
It is as follows : 

Sulehnama. 

" This IS to oeriiify, that being in a sound 
state of health, and in the enjoyment of all 
my senses, uninfiuenced by any one and with 
cheerfulness, I agree to a sulah or negotiation 
with Mirza Mohammad Baqar Ali Khan, 
Bahadur the sou of Nawab Amjad Ali Khan, 
Bahadur, my son under the Muhammadan 
law, by the transfer of my estates in sila 
Khairabad, which have been purchased by 
me and stand in my own name and of the 
money advanced by me for the villages whioh 
are mortgaged to mo and the kabuliat of 
whioh is (ismfarzeo) in the name of Abdul 
Ali Ohela, a detailed list of whioh is witls 
Aga Meer, tahsildar of the above-mentioned 
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<!stiateB. The treaty has been intentionally 
::nada by me with full understanding of all the 
'jiroumstances in consideration oC a ring set 
with a diamond. The terms of this treaty 
have been accepted and settled between me 
and Amjad All Khan, guardian of the party 
negotiated with, in Arabic, Persian and Hindi, 
leforo witnesses, as follows : 

“ That the profits of the above-mentioned 
Instates shall be enjoyed by me during my life- 
tiime, and after my death their revenues shall 
I'^vort to the party negotiated with, without 
luy onn participating in them. Dated 6th 
"^hawwal A. H. 1273.” 

There is a reference to this Ex B in the 
e liter's note at p 520 of the decision of 
tlieir Lordships of the Judicial Com- 
:riiLtee ■ 

“Two other similar deeds, and also called 
(loolehnamas, were executed by him on 1st 
Til no 16i7, in favour of Mahomed Baker Ally 
Khan and Mahomed Jafor Ally Khan, two of 
the sons of the appellant, and by which the 
Nawab granted to them respectively other 
real or immovable estates in Zillah Khyrabad 
and Zillah Lucknow, and reserving to him- 
self the usufruct thereof during his lifetime.” 

It is argued that the transfer by Ah- 
mad Ali Khan to Baqar Ali Khan is 
sufficiently proved by this editor’s note 
and by production of the translation 
filed. The first question that arises then 
is whether the transfer has been proved 
by sufficient legal proof. Beyond admis- 
sions so-called, which according ,to the 
argument in favour of the plea are con- 
tained in the reply of Nawab Sadiq Ali 
Khan in para. 8 of his written statement 
to para. 8 of the plaint, there is no other 
evidence except what we have already 
stated. We shall first deal with the 
question of the so-called admissions of 
Nawab Sadiq Ali Khan. Nawab Fakhr 
Jahan Begam and her son and daughter 
undoubtedly alleged that this transfer 
had taken place, and they went on to 
argue that this estate was divisible. In 
para. 8 of their plaint they said ; 

"That on Ist June 1857, Nawab Munaw-war- 
ud-daula Bahadur gifted his taluqa in Sitapur 
district to his elder grandson, Nawab Mirza 
Mnhammad Baqar Ali Khan, and > the taluqas 
of other districts to his younger grandson, 
Nawab Mirza Mohammad Jafer Ali Khan, de- 
fendant 5.” 

The reply of Nawab Sadiq Ali Khan 
is in para 8 of his written statement It 
is as follows : 

“Paragraph 8 is admitted in this way that 
on Ist June 1857, Nawab Munawwar-ud-daula 
executed two deeds, called compromise, in. 
favour of Nawab Baqar Ali Khan and Nawab 
Jafar Ali Khan and the contents thereof shall 
transpire from .a perusal of the deeds them- 
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■elves. The said deeds were never acted 
upon.” 

We do not consider that Nawab Sadiq 
Ali Khan in this reply in any way ad- 
mitted that Nawab Ahmad Ali Khan had 
transferred validly this property to 
Baqar Ali Khan The editor’s note is 
not evidence in any sense of the word. 
The production of what purports to be a 
translation of the deed certainly inclines 
to the conclusion that such a deed was 
executed. The learned counsel for Nawab 
Sadiq Ali Khan has put his case on this 
point very fairly He admits that Amjad 
Ali Khan filed in this litigation a docu- 
ment which professed to show that the 
property in Sitapur had been transferred 
by his father to Amjad Ah Khan’s son, 
Baqar Ah Khan, so that it could not be 
a portion of the divisible estate, but 
Nawab Arnjad Ah Khan further claimed 
that the property was his under the 
sanad While admitting that this transla- 
tion before us is probably a faithful re- 
production of the document that was 
actually filed by Nawab Amjad Ah Khan 
he maintains that he has a perfect right 
to ask the Court to find that its produc- 
tion does not constitute legal proof 

We consider that the view taken by 
the learned trial Judge which he supports 
is a correct view. There is no legal proof 
of the contents of this document There 
are no aclraissions of an effective nature 
that such a document as is set up against 
the decision was executed Those who pro- 
pounded the document might deserve 
sympathy for having been deprived of an 
opportunity of proving what is probably 
a genuine document, had it not been for 
the fact that the deed, even if proved, 
would not, in our opinion, establish that 
any such transfer was made We examine 
the terms of the document as it stands 
It purports to transfer the Kanwa Khara 
estate by a hiba-bil-ewaz It was exe- 
cuted on 1st June 1857 As wu read the 
deed as a deed of hiba-hil-ewaz it was not 
necessary for Baqar Ah Khan to take 
possession of the property in order to 
make the deed effective, but it was cer- 
tainly necessary that the transfer should 
bo accepted by him. Aa he was a boy of 
about eight years old at the time, he could 
not legally accept on his own behalf. His 
guardian was Nawab Arnjad Ali Khan. 
There is no evidence that Nawab Arnjad 
Ali Khan accepted the transfer on his be- 
half. In fact as soon as Nawab Arnjad 
Ali Khan according to the evidence, ex- 
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pressed an opinion on the matter we find 
that he repudiated the title of his son and 
<5laimed the property for himself. There 
is further a very important statement in 
Nawab Ahmad Ah Khan’s will which 
was executed on 2nd September 1857: 

“The two wills, recorded by the Hakim's 
Diwan and several deeds of gih in favour of 
various persons, bearing my seal are with 
Hakim, which should be considered as not 
rehable^^nd false." 

This we read as a direct repudiation 
by Ahmad Ali Khan himself of the vali- 
dity of any such deed of hiba-bil-ewaz. 
In the decision in the subsequent litiga- 
tion, nothing turned upon the validity of 
this deed As we have already noted 
Mr. Fraser excluded the Kanwa Khera 
estate on the ground, that full title to it 
had passed to Nawab Am] ad Ah Khan 
under the primogeniture sanad. Mr. 
Campbell refused to discuss the question 
and their Lordships of the Judical Com- 
mittee considered that he was right. We 
have devoted more attention to this al- 
leged deed of hiba-bil-ewaz than perhaps 
it deserves in consideration of the fact 
that the learned counsel against Nawab 
Sadiq Ali Khan ^requested us to give our 
full attention to the point. 

It is to be noted that the learned coun- 
sel against Nawab Sadiq Ali Khan agreed 
that in any circumstances a transfer by 
Nawab Ahmad Ali Khan to Baqar Ali 
Khan of Ist June 1857, would have been 
of no avail, as the property was confisca- 
ted under Lord Canning’s Proclamation of 
15 bh March 1858, and vested in the Bri- 
tish Crown. He admits - that the British 
Crown settled this property with Nawab 
Ahmad Ali Khan himself in the name of 
Abdul All in the Second Summary Settle- 
ment and that the sanad in respect of this 
property was given to Nawab Amjad Ali 
Khan He has, howevci-, put forward 
this alleged transfer by gift to justify the 
coubention -that the taluqa of Kanwa 
Khera passed from the British Govern- 
ment to Nawab Amjad Ali Khan, not in 
Jiis own right, but as a trustee foi^ his 
son Nawab Baqar Ali Khan. He did nob 
put forward this contention on the ground 
that Nawab Baqar Ali Khan was in the 
end wronged by the transfer of Kanwa 
Evhera to his father, for admittedly Nawab 
Baqar Ali Khan ‘succeeded to that estate 
on his father’s death. He put it forward 
in support of a contention that succession 
bo the estate was never governed by the 
provisions of S. 22, Act 1 of 1869. His 
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argument under this head appears to us 
to confuse the question of succession with 
the question of equities due to a third 
party by a taluqdar in possession of an 
estate. 

The principle that where the Crown 
has granted, either in Oudh or else- 
where, property to an individual under 
an equity to administer it on behalf 
of another whether under a construo-| 
tive trust or otherwise, the fact of 
the grant cannot defeat the equity, is a 
well-known principle, and is clearly laid 
down in a long series of decisions of their 
Lordships of the Judicial Committee. 
We do nob think that any useful purpose 
will be served by referring to these de- 
cisions as the principle is too well est- 
ablished to require citation of authority. 

Bub nowhere has it been laid down 
that the provisions of S. 22,. Act i of 1869 
would not apply to such an estate, should 
they be ordinarily applicable, because 
such equities exisb The Kanwa Khera 
estate was a taluqa held by Nawab Amjad 
Khan, taluqdar, whose name was recorded 
in lists 1 and 2 A talukdari sanad 
had been granted to him It was thus 
an estate within the meaning of Ss. 1 
and 3, Act 1 of 1869, and thus succes- 
sion to it would be governed by B. 29, 
Act I of 1869, if Amjad Ali Khan died in- 
testate The holder of an equity giving 
him right bo interests in the estate 
against the taluqdar could proceed against 
the taluqdar in possession, in order to 
establish his rights, but the succession 
was under S. 22 of the Act if the taluq- 
dar died intestate. 

It is admitted by the learned counsel 
against Nawab Sadiq Ah Khan that 
Nawab Amjad Ah Khan died intestate. 
It is true that he executed what pur- 
ported to be a will (Ex. Z-l) on i6bh 
March 1874, bub the learned counsel 
agreed that this will was invalid for want 
of registration in so far as it affected the 
taluqdari property, and that under the 
Imamia law it was also invalid in res- 
pect of the non-taluqdari property. Thus 
Amjad Ali Khan died intestate. As soon 
as he died the Kanwa Khera estate vested 
in Nawab Baqar Ali Khan as his eldest 
son under the provisions of S. 22 (1), Act 
1 of 1869 

It is, however, urged that succession 
to the estate ceased to be affected by the 
provisions of that section, because after 
the death of Nawab Amjad Ali iCban hia 
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sons Baqar Ali Khan, Jafar Ali Khan and 
the ladies of the family arrived at an 
amicable agreement evidenced by Exs. 14, 
15 and 16, under which Nawab Baqar 
Ali Khan took the whole of the Kanwa 
Khera estate, and the remainder of 
Nawab Amjad Ali Khan’s property was 
divided in the manner indicated in those 
deeds. It is urged that this arrangement 
operated as a family settlement, under 
which the succession to the estate was 
taken outside the provisions of the Act 
by agreement amongst the whole of the 
heirs, and the estate was subsequently 
divided by various alienations and trans- 
fers. We consider it unnecessary to pursue 
what would have been the consequences 
of such alienations had the property been 
subsequently acquired by the person en- 
titled to it under the Act in view of the 
amendment of S. 14, Act 1 of 1869 as we 
find at the beginning, that there was no 
such family settlement, that there were 
no alienations, and no transfers. On the 
death of Nawab Amjad Ali Khan intes- 
tate, the Kanwa Khera estate devolved 
on Nawab Baqar Ali Khan, and he ob- 
tained possession. His relatives attemp- 
ted to dispute his title on the basis of 
a will which is now admitted to be in- 
valid. They withdraw their opposition 
on receipt of certain consideration. Thus 
according to our view, the succession to 
the Kanwa Khera Taluqa remained under 
S. 22 of the Act when Nawab Baqar Ali 
Khan died intestate, and the Kanwa 
Khera estate has passed under the pro- 
visions of S. 22(1), Act 1 of 1869, to his 
eldest son Nawab Sadiq Ali Khan. 

We should have rejected this portion 
of the appeal even had we held otherwise. 
If it had been found that the provisions 
of S. 22, Act 1 of 1869 had no applica- 
tion, the appeal would fail equally on 
the facts We have it in evidence that a 
primogeniture sanad was granted to 
Nawab Amjad Ali Khan in respect of the 
Kanwa Khera estate. Under the terms 
of this primogeniture sanad he should 
have been succeeded (as he was succeed- 
ed) by his eldest son Nawab Baqar Ali 
Khan, and on Nawab Baqar Ali Khan’s 
de^th intestate he would be succeeded by 
Nawab Sadiq Ali Khan. If the case 
Against Nawab Sadiq Ali Khan was put 
as its highest it would be held that the 
estate was conferred really upon Nawab 
Baqar Ali Khan, although in the name^of 
his father. Nevertheless the primogeni- 


ture sanad would have effect ; only it' 
would have to be considered that the* 
primogeniture sanad was granted in rea- 
lity to Nawab Baqar Ali Khan. Nawab 
Baqar Ali Khan would then be considered 
to be holding the estate under the terms ^ 
of the primogeniture sanad, and as he haS' 
died intestate the property would des- 
cend to his eldest son Nawab Sadiq Ali 
Khan. For the obove reasons we uphold ' 
the decision of the learned trial Judge on:' 
the first question. 

The second question is whether 
the learned trial Judge has rightly held 
that there is no family custom undei^ 
which intestate succession to all property 
devolves on a single heir and that the^ 
succession to such property is governed 
by the Imamia law. Nawab Sadiq Ali- 
Khan disputes the decision of the Court 
below. All others oppose him. 

Sir Sultan Ahmad on behalf of Nawab- 
Sadiq Ali Khan lays great stress on what 
he urges is the principle laid down ini 
the decision of their Lordships of the- 
Judicial Committee in Murtaza Husain^ 
Khan v. Mahomed Yasin Ah Khan (2).~ 
He argues that according to the princi- 
ples of that decision the non-taluqdarl 
property of a taluqdar whose name is 
entered in list 2 dying intestate must 
descend to a single heir, unless it is^ 
proved affirmatively that intestate suc- 
cession to such property is governed by 
the personal law of the deceased, or 
unless it is proved affirmatively that 
there is a custom applicable to such pro- 
perty under which it descends otherwise 
than to a single heir. We are of opinion 
that the decision in question lays down 
no such rule. It undoubtedly lays down 
that where a taluqdar whose property is 
entered in list 2 dies intestate there' 
arises a rebuttable presumption that the 
succession to his property not forming 
part of the taluqdari estate devolves 
under a family custom of descent to a 
single heir. In such a case the Court 
commences with the presumption that 
the non'taluqdari property will descend 
to a single heir : but in our opinion if 
the other side disproves the existence of 
such a custom it is not necessary for it 
to prove affirmatively either that sue-' 
cession in the past has been regulated by 
strict adherence to the personal law, or 
that a custom inconsistent exists. With^ 

(2) A. I. R. 1916 P. a 09=30 All. 652*19 
O. C. 290=48 I. A. 269 (P.G.). 
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this preface V7e come to the facts. 
(Here the judgment discussing evi- 
dence proceeds) Considering the facts as 
a whole, we are of opinion that the 
evidence rightly considered rebuts abso- 
lutely the presumption that non-taluqdari 
property in this family descends to a sin- 
gle heir. This evidence disproves the 
existence of such a custom. We accord- 
ingly find that the learned trial Judge 
arrived at a correct decision upon this 
part of the ease. 

(3) Has the learned trial Judge right- 
ly decided that certain acquisitions of 
landed property made by Nawab Baqar 
Ali Khan were made by him with the 
intention that they should form part of 
the taluqa Kanwa Khera, and, as such, 
be considered to go with the taluqa ? 

This plea is taken by Nawab Sadiq Ali 
Khan, and is opposed by all the other 
parties. Mr. A. P. Sen on behalf of 
Nawab Fakhr Jehan Begam has argued, 
that no evidence to the effect that 
Nawab Baqar Ali Khan declared his in- 
tention to incorporate subsequent acquisi* 
tions into the taluqa of Kanwa Khera 
can cause such portion to become part of 
the “ estate ” within the meaning of 
Act 1 of 1869, unless a registered decla- 
ration had been made by him according 
to the provisions of S. 32-A of his inten- 
tion so to incorporate. S 32-A was added 
to Act 1 of 1869 by amending legislation 
in 1910 It is admitted by Sir Sultan 
Ahmad on behalf of Nawab Sadiq Ali 
Khan that no such declaration has been 
made We cannot find that this plea was 
taken explicitly before the learned trial 
Judge or discussed by him, but we con- 
sider that Mr. A. P. Sen has a right in 
appeal to show a fundamental flaw in 
the case for the other side, provided that 
the other side does not suffer by the rais- 
ing of the plea at this stage The other 
side has not suffered by the raising of 
this plea as the learned counsel for 
Nawab Sadiq Ali Khan has considered it 
carefully and after due preparation has 
replied to it at some length. 

Mr. Sen based his preliminary objec- 
tion in the tnain on the authority of the 
decisions of their Lordships of the Judi- 
cial Oommittee, which will be found in 
what are known as the Mehawa oases. 
The first decision is reported in 
Sheo Singh v. Bagh ubans Kunwar (3) 

fa) [190R] 27 All. 634=392 I. A. 203=B 0. C. 

317 (P.C.). 
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and the second in Rajindra BahaduT 
Singh V Baghubans Kunwar (4). In these*' 
appeals it was contended that villages- 
purchased by the holder of the Mahewa 
taluqa should be held to be incorporated' 
in that taluqa as it had been proved that 
the owner intended to incorporate them. 
Their Lordships decided in the latter de- 
cision that they could not be so incor- 
porated whatever was the intention .of 
the owner of the taluqa who had pur- 
chased the villages The words are : 

“What was suggested was that Balbhaddar 
Singh had acquired property by purchase and' 
had added it to the estate which had been 
granted by the sanad of 1B61 to Girwar Singh. 
The facts were not before their Lordships in 
1905 which would have enabled them to 
decide whether any lands had accreted to 
taluqa Mahewa as it was constituted at 
the date of that sanad. The Grown has 
in British India power to grant or to 
transfer lands, and by its grant, or on 
the transfer, to limit in any way it pleases- 
the descent of such lands. But a subject haa 
no right to impose upon lands or other pro- 
perty any limitation of descent which is at 
varianci? with the ordinary law of descent of 
property applicable in his case. Sir Edward 
Ghamier, then Mr. Ghamier, Judicial Com- 
missioner of Oudh, in his judgment on some- 
objections taken to the second report of the- 
Court of the Subordinate Judge correctly 
stated the law in this respect as bo the power 
of a subject, thus . ‘I take it that it is settled 
law that a subject cannot make his property 
descendible in a manner not recognized by the' 
ordinary law, and that he cannot subject it 
to a rule of descent such as is contained in 
the primogeniture sanad granted to Girwar 
Singh. If this is so, it appears to me to follow 
that Balbhaddar Singh could not by express' 
declaration, still less by mere volition, whe- 
ther actual or presumed, subject property ac- 
quired by him to the rule of succession en- 
tered in the primogeniture sanad granted tO' 
Girwar Singh.’ With that statement as to the- 
law, their Lordships agree.” 

Sir Sultan Ahmad on behalf of Nawab'- 
Sadiq Ali Khan argued that that deci- 
sion was in respect of a case in which 
the provisions of S 22, Act 1 of 1869' 
did not govern the succession. That 
statement is perfectly correct. Mr. A. 
P. Sen’s reply was that the principle had 
application, as the property in that case^ 
was the Mahewa taluqa which had been, 
granted under a sanad of 1861 and which 
was entered as a taluqa in the lists pre- 
pared under Act 1 of 1869, the name of 
Thakur Gajraj Singh being entered at 
No. 118 in list 1 and No. 49 in list 2. 
He argued that the estate* was thus an 
"estate” within the meaning of Act 1 oC 

(4) A. I. B. 1918 P.G. 25=40 All. 470=2L 
0. 0. 106=45 I. A. 134 (P.O.). 
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1869. We find that the property in dis- 
pute in that case, that is the Mahewa 
estate was certainly an "estate" within 
the meaning of Act 1 of 1869. Our view 
to the effect that it was an estate within 
the meaning of S. 2 and S. 3, Act 1 of 
1869 is supported by the decision of their 
Lordships of the Judicial Committee in 
Thakur Sheo Singh v. Bam Baghuhans 
Kunwar (3) 

The finding in the two appeals was to 
the effect that the Mahewa taluqa was 
an "estate" as defined in Act 1 of 1869, 
but that on the facts the descent was nob 
governed on the death of Balbhaddar 
Singh 111 1890 by the provisions of S 22, 
Act 1 of 1869, but by the provisions of 
the primogeniture sanad of 186l The 
fact that the descent was not governed by 
S. 22 in no way disturbs the conclusion 
that the Mahewa'taluqa was an "estate" 
within the meaning of Act 1 of 1869, and 
on the authority of these decisions, un- 
less they are distinguished or explained 
away, we should be unable to hold that 
it is open to the holder of an estate as 
defined in Act 1 of 1869 to subject 
^property acquired by him subsequent 
to the passing of the Act to the rule of 
descent contained in the Act otherwise 
than by compliance with the provisions 
of S 32-A of Act 1 of 1869. Sir Sultan 
Ahmad argued that there is authority in 
^certain pronouncements of their Lord- 
ships of the Judicial Committee to the 
contrary. We proceed to consider the 
authorities which he has cited. In 
Parbati Kumari Debt v. Jagdish Chum 
der Dhabal (5), it was held that pro- 
perty purchased on behalf of a Hindu 
governed by the Mitakshara law out of 
the savings of the zamindari was his self- 
acquired property, there being no evi- 
dence that he intended to incorporate it 
in his ancestral zamindari property. 
This decision is no authority for the pro- 
position that the holder of an estate to 
which succession is governed by a rule 
superseding the personal law governing 
his other property can, at his own will, 
incorporate that rule of succession to 
govern property other than that estate. 

In Janki Perahad Singh v Divarka 
Per shad Singh (6), their Lordships of 
Judicial Committee decided the question 
of succession to an estate within the 
~(5) [1901] 29 Oftl. 483=29 I. A. 82=8 3ar. 

205 (P.G.). 

(6) [1918] 35 All. 891=.40 I. A. 170=30 I. C. 

73=16 O. C. 216 (P.C.). 


meaning of Act 1 of 1869. They decided 
that the estate consisted of certain pro- 
perties acquired before Act 1 of 1869 was 
passed The question then arose whe- 
ther properties acquired after that date 
became part of that estate. They say 
at p. 181 : 

The only other point that remains to be 
considered is whether the lands subsequently 
acquired wore, as a matter of fact, incorpora- 
ted with the taliiqa. As has been pointed but 
by this Board m the case of ParhaH Kumari 
Deb% V. Jagdish Chander Dhahal (5), the 
question whether properties acquired by an 
owner become part of " the ancestral estate 
for the purpose of succession ” depends on his 
intention to incorporate the acquisitions with 
the original estate. The Courts in India have 
concurrently found against the defendant on 
this point, and their Lordships see no reason 
to differ from their conclusion. Both Courts 
appear, however, to have fallen into an error 
in respect of one property, Kamrauli, for a 
half-share of which they have made a decree 
in favour of the plaintiff. It is admitted on 
his behalf that Kamrauli is one of the villages 
for which Autar Singh obtained a decree in 
the regular settlement proceedings The 
decree of the lower Court must, therefore, be 
varied by the elimination of Kamrauli.” 

Their Lordships decided in that case 
that before those who contested that 
such property formed part of the taluqa 
could succeed it was necessary for them 
to establish as a preliminary that there 
was an intention to incorporate. Their 
Lordships' finding that there was no in- 
tention to incorporate, the plea failed in 
limine, and it was not decided whether, 
if there had been such an intention, 
the effect would have been to apply a 
special rule of descent. 

Sir Sultan Ahmad relied on the deci- 
sion in Murtaza Husain Khan v. Maho- 
med Yasin Khan (2) We are unable to 
find anything in that decision to support 
his contention. Their Lordships in that 
decision were dealing with the question 
of succession to the non-taluqdari pro- 
perty of a Mahomedan This is the de- 
cision to which we have already referred 
in another connexion As the original 
taluqdar's name was entered in list 2, 
it was held that the presumption was 
that the non-taluqdari property would 
descend to a single heir, but this deci- 
sion laid down nothing as to the power 
of a holder of an " estate " within the 
meaning of Act 1 of 1869 to apply the 
special rules of succession contained in 
the Act or sanad to property subsequently 
acquired by him whether he had or 
had not expressed his intention so to in- 
corporate the property. 
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Their Lordships' decision here was that 
succession to this non-taluqdari property 
would descend to a single heir unless the 
presumption was displaced, and the pre- 
sumed custom by which property of that 
nature was inherited by a single heir in 
intestate succession was disproved. They 
decided that the plaintiff who denied the 
custom was met affirmatively by the pre- 
sumption that the custom existed. The 
plainififf had argued that the defendant 
was under the obligation to establish the 
custom aflirmativelyand relied in support 
of that view on the decision in Janki 
Prruhad Singh v. Dwarka Pershad 
Singh (6), to which we have already re- 
ferred Their Lordships in repelling 
this contention observed, that while the 
question of onus may arise in disputes 
between persons whose personal law was 
the Mitakshara law, owing to the distinc- 
tion between the rule cf succession to ob- 
structed inheritance and the rule of suc- 
cession to unnlistructed inheritance'known 
to that law, and owing to the fact that 
-considerations may arise in such disputes 
in respect of evidence -as to incorporation 
of self-acquired property in the ancestral 
estates, such considerations could not 
affect the question of onus in the case be- 
fore them which related to the intestate 
succession to a person governed by the 
Muharamadiin law 

All those pronouncements are of a date 
prior to the date of the decision in Rajen- 
dra Bahadur Singh v. Itaghubans Run- 
war {i) So far as we can ascertain, their 
Lordships did not decide the question in 
dispute before us until they decided that 
last appeal We find the effect of their 
decision to be that no person can by his 
own declaration (otherwise than by a de- 
claration under S. 32A of Act 1 of 1869) 
or by his own volition apply a rule of suc- 
cession, varying the rule provided by his 
personal law, to properties not part of the 
estate granted to him under special con- 
ditions which vary the rule of succession 
under the personal law in respect of that 
estate when such properties have been 
acquired by him at a date subsequent to 
the passing of the Act. 

This conclusion is sufficient to repel the 
plea raised on behalf of Nawab Sadiq Ali 
Khan. We consider it, however, neces- 
sary to state briefly our findings of fact. 
We might, had we so desired, have decided 
this plea on the findings of fact alone, but 
the question raised by Mr. Sen being one 


of considerable importance and one which 
we consider deserves decision, we have 
ventured to state our findings upon it. 

Even if it had been permissible to 
Nawab Baqar Ali Ehan to incorporate 
subsequent acquisitions in the Eanwa 
Khera estate, we find that on a proper 
view of the -evidence, no intention to in- 
corporate such properties is established. 
The findings of the learned trial Judge 
upon this point are based on an exhaus- 
tive analysis of evidence. We have been 
through the evidence. We are in com- 
plete accord with those findings of fact, 
and we do not consider it necessary to 
state our reasons in detail as they are 
similar to the reasons which guided the 
learned trial Judge We, therefore, find 
against Nawab Sadiq Ali Khan on this 
ground 

(4) Has the so-called Khairabad house 
been rightly declared an appurtenance to 
the Kanwa. Khera taluqa? 

This finding in favour of Nawab Sadiq 
Ali Khan is attacked by all other parties 
The house in question is not situated on 
land forming part of the taluqdari pro- 
perty, and although it is called the 
Khairabad house it is not actually with- 
in the town of Khairabad hut is situated 
on land situated in the village of Arjan- 
pur which adjoins Khairabad Its descrip- 
tion as the “Khairabad house” is not really 
incorrect as it is within the municipal 
limits of Khairabad town It is not 
known hoW long this house has been in 
the possession of the holder of the 
Kanwii Khera estate It has probably 
been in his possession for a long time. 
Under the Nawabi rule Khairabad was 
tho head-quarters of a Nizamat, and 
Nawab Mehdi Ali Khan, as we have al- 
ready stated, was at one time Nazim of| 
Khairabad. This house is used as a re- 
sidence and office for the members of the 
staff of the Kanwa Khera taluqa. The 
taluqdar visits it periodically, usually ati 
the time of collection of^ents and therei 
can be no doubt as to tho fact that in; 
the past it has been used for estate pur- 
poses. The learned trial Judge in sup- 
port of his decision awarding this house 
to Nawab Sadiq Ali Khan relied upon a 
principle enunciated by their Lordships 
of the Judicial Committee in Bajendra 
Bahadur Singh v- Rani Baghubans 
Kunwar (4). Their Lordships there 
awarded a house which had been consis- 
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tenfcly considered a taluqa house to the 
holder of the taluqa, though that house 
was not actually part of the taluqa pro- 
perty. The case here is [stronger, for 
this Khariabad house is used as an office 
for the taluqa We note in connexion 
with this plea, that in a subsequent por- 
tion of our judgment we shall uphold a 
gift made by Nawab Baqar Ali Khan of 
a portion of the premises to Nawab 
Fakhr Jahan Begam, but this fact in no 
way affects our decision Nor does it 
affect the usefulness of the house for the 
work of the taluqa for there is still 
sufficient accommodation in the portion 
left to Nawab Sadiq Ah Khan, both for 
residential and office purposes. Wo ac- 
cepted the view of the learned trial 
Judge upon this point. 

(5) Has the property which the learned 
trial Judge has excluded as the pro- 
perty of Nawab Fakhr Jahan Begam, 
Nawab Taqi Ah Khan and Nawab Abid 
Jahan Begam, been rightly excluded from 
the divisible estate ? 

(6) Has the remaining property stand- 
ing in the name of Nawab Fakhr Jahan 
Begam, Nawab Taqi Ali Khan and 
Nawab Abid Jahan Begam been wrongly 
included in the divisible estate ? (After 
giving some facts for deciding the ques- 
tions their Lordships proceeded.) 
Wo have selected from the large number 
of decisions cited at the Bar those which 
appear to us to have laid down the law 
applicable to these questions most fully. 
These decisions are decisions of their 
Lordships of the Judicial Committee. 
They are as follows ■ Syyud Ushur Ah 
V. Mt. Bebee Ultaf Fatima (7), Uman 
Prasad v Gandhar Singh (8), Bam 
Narain v. Muhammad Hadi (9), Bilas 
Kunwar v Desraj Ranjit Singh (lO) 
kud Sura Lakhshmiah Chetty v Koihan- 
iarama Pillai (11). There are further 
two important decisions of their Lord- 
ships which have not been so far repor- 
ted in the Indian Appeals, both are of 
1926 : Maung Po Km v Maung Po 

(7) [1B69] 13 M. I. A. 232=13 W.R. 1 (P.C.). 

(8) [1807] 15 Cal. 20=14 I. A. 127=5 Bar. 
71 (P.O.). 

(9) [1898] 26 Cal. 227=26 I. A. 38=7 Sar. 
425 (P.C.). 

(10) A. I. R. 1915 P. C. 96=37 All. 657=42 
I. A. 202 (P.C.). 

(11) A. I. R. 1925 P. C. 181=48 Mad. 605=52 
I. A. 286 (P.C.) 


Shein (12) and Mami v. Kallandar Am^ 
mal (13). 

These decisions according to our view 
lay down the following principles : 

When property is discovered to be 
standing in the name and in the posses- 
sion, actual or constructive of any per- 
son, the burden of proof is on the party 
who contests that person’s title to es- 
tablish that the ownership is benami 
or ism farzi. The circumstance that 
the consideration of the transaction 
has been paid by a person other 
than the ostensible owner may afford, and 
frequently affords, sufficient reason for a. 
decision in favour of the plea that the 
transaction is benami or ism farzi. The 
ostensible owner, if a wife or child, can- 
not assert against this a presumption of 
advancement A presumption of advance- 
ment can arise ih England in the case of 
a resulting trust in which there is a 
disposition of the legal and not of the 
equitable interest The presumption 
would only arise where upon a convey- 
ance, devise or bequest it appears that tha 
grantee, devisee or legatee was intended to- 
take the legal estate only, the equitable 
interest being with the settlor. 

In such cases in England, if the* 
conveyance is to a wife or child it 
will be presumed an advancement 
There is no such presumption in India. 
The question is not concluded by 
the proof that the consideration has 
has been paid by a person other than the. 
ostensible owner. The fact that the con- 
sideration has been paid by a person other 
than the ostensible owner, is not neces- 
sarily in itself sufficient to establish that 
such a transaction is benami or ism farzi. 
The party attacking the ostensible owner’s- 
title can invoke in his assistance in India 
the general principle that the practice of 
taking transfers in the name of a third 
party, when such transfer is not intended 
to benefit the third party, is exceedingly 
common, both amongst Hindus and Mu- 
hammadans in this country. Whore pro- 
perty is taken in the name of a member 
of a Hindu joint family and the consideta- 
tion has been paid out of funds belonging, 
to that joint family and the property is 
held for the benefit of the family, the^ 
conclusion that the property belongs to 
the family and not to the individual 

(12) A. I. R. 1926 P.C. 77=4 Bang. 518 (P.O.)- 

(13) A. 1. R. 1927 P. 0. 22=5 Rang. 7=54. 

1. A. 23 (P.0,). 
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member in whose name ifc has been fcaken 
is almost irresistible. Where a person 
other than the ostensible owner has sup- 
■plied the consideration, and it is esta- 
blished that that person had reason to 
oonoeal the fact that he was the real 
owner, either because he desired to save 
the property from the claims of actual or 
'potential creditors, or because the know- 
ledge that he was the owner of the pro- 
perty* would impair his reputation or 
position, the conclusion that the person 
who provided the consideration is the real 
owner, is appreciably strengthened. The 
fact that the person who supplied the 
consideration in a particular transaction 
has supplied the consideration in prior 
•transfers, which were clearly benami 
would strengthen the conclusion that that 
particular transaction was benami 

But with these facts must bo considered 
■such circumstances as, whether the o'^ten- 
sible owner has been in enjoyment of the 
income, whether it is established that the 
person who supplied the consideration 
hod no conceivable motive for carrying 
out the transaction otherwise than in his 
own name, or whether he had a particular 
reason for wishing to benefit the osten- 
sible owner Although there is no pre- 
'Sumption of advancement in favour of 
a wife or child, there can be proof of 
special love and affection. The decision 
must be arrived at after placing the 
burden of proof carefully. We have 
endeavoured to do this and to consider 
the evidence as a whole We find it esta- 
blished to our satisfaction that Nawab 
Baqar Ali Khan lavished money on Fakhr 
Jahan Begam, and treated both her and 
her children with the utmost affection. 
We have no reason to distrust Nawab 
Fakhr Jahan Begam’s statement to the 
effect that during her twenty-six years of 
married life she received a very hand- 
'some allowance from her husband in 
addition to having all her personal ex- 
pense met by him. She may have over- 
stated the amount of his generosity, but 
after making full deductions for over- 
statement we consider that she could have 
well accumulated, even had she not (as 
she did) invested the proceeds as they 
came in a capital of between two to three 
lakhs. (The judgment then discussed evi- 
dence relating to specific items of proper- 
ties, and proceeded to decide the 7th ques- 
tion). Have the promissory notes the in- 
oome of which is devoted to the expendi- 
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ture on the radd-i-mazalim fund been 
rightly excluded from the divisible estate? 

We have mentioned the radd-i-maza- 
lim fund previously. Although its ori- 
gin is obscure, there is no question as to 
its nature The property of the fund 
consists of Government promissory notes. 
The income is devoted to charitable and 
religious purposes. The income is large. 
Very many Shias in reduced circum- 
stances benefit from its charity Very 
many religious observances are met from 
its income It is not denied that ever 
since .the re-occupation of Luckncw by 
the British power the radd-i-mazalim 
fund has been administered for charitable 
and religious purposes We have'no evi- 
dence how the fund obtained its unusual 
name — a fund for the atonement of deeds 
or crimes of violence. It may be that 
in the history of Nawab Mehdi Ali Khan 
and Nawab Ahmad Ali Khan there wore 
incidents which did not leave pleasant 
memories, and that both were desirous 
that there should be left in perpetuity a 
fund from the income of which should be 
derived benefits to religion and humanity. 
The first piece of evidence which we have 
as to the origin of the fund is contained 
in the will of Ahmad Ah Khan, which 
we have already referred. The transla- 
tion of the Persian in which the will is 
written, that is on the printed book, is 
not accurate After consultation with 
the learned counsel, wo have arrived at 
the following translation The follow- 
ing is the translation of the relevant por- 
tions which is accepted as accurate ; 

1 should not bn r.?ndered liable to pay the 
penalty for any noii-observanoo of my own 
prayers or fasts. Nor should 1 be reudercd 
liable to pay tho penalty for any uon-obaer- 
vauoe of the duties enjoined in the will of 
the late Nawab Muntazim-ud-daula Bahadur 
for atonement of sms of omission, nor for 
having failed to visit Khorasan, nor for not 
having had regard to tho rights of bho pooplo. 
My executors should endeavour to purify and 
atone for my defects by inquiry and their 
own efforts.” 

He assigns out of promissory notes to 
the total value of Bs. 16,31,000 one third 
which he estimates at Bs 5,43,303-10-6, 
so that the income should be devoted to 
the maintenance of the fund of radd-i- 
mazalim created under the will of Nawab 
Muntazim-ud-daula Bahadur, in the ob- 
jects of which he includes a pilgrimage 
to Khorasan. ^Ye read this document to 
mean that the radd-i-mazalim fund was 
not a fund which came into existence as 
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the act of Nawab Ahmad Ali Khan. This 
document shows to us that the fund came 
into existence as the act of Nawab Mehdi 
All Khan, and that Nawab Ahmad Ali 
Khan had continued to administer it In 
what we have calJed his will, he deplores 
his imworthiness and his neglect of his 
observances in religious matters, and he 
asks his executors to repair those defects 
and to save him from the penalties in the 
next world caused by his sins and his 
omissions by faithfully carrying out their 
duties as administrators of this fund and 
devoting its income to charitable and 
religions purposes amongst which he 
enumerates, the expenses of pilgrims 
going to Khorasan and the succouring of 
kinsmen, companions and good Saiyeds. 
This is the first piece of evidence Much 
can bo deduced as to the nature of the 
fund from the evidence which we have 
as to the litigation which commenced in 
1860 The copy of Mr Fraser’s judg- 
ment (Ex. 530) throws very little light 
on the question It would almost appear 
that his findings in this respect have been 
omitted from this copy Mr. Campbell's 
judgment (Ex 2) gives valuable informa- 
tion as to whac the attitude of the rnoin- 
bers of the family was with regard to 
this fund at the time of that litigation. 
While refusing to recognize the validity 
of Nawab Ahmad Ali Khan’s will, he 
makes the following remarks in respect 
to it : 

“ lu fact the document itself does not as 
between them profos.s to bo a will at all. It 
merelv recites certain distribution said to 
have been already made, and assigns a third 
of tho remainder to the religious and charit- 
able fund called the radd-i-ma/alim. The 
plaintiUs admit that there was an assignment 
to this of at least as largo amount and of 
older date. They would only fix the assign- 
ment in another part of tho property which is 
claimed by Amjad All, but that the fund is to 
come out of the estate is admitted on all 
hands, and that need not bo put in issue. 1, 
therefore, declare that so much as has been 
admitted by tho administrator not exceeding 
one-third of tho whole net csbato ' as even- 
tually settled' belongs to the radd-i-mazalim 
fund, and I strike out of the case tho issue 
respecting the case because nothing really 
turns upon that alone. I will only alloAv the 
papers to stand as found to bo more probably 
true than false so far as it may to some extent 
come in as incidental evidence on tho other 
issue. With respect to the radd-i-mazalim 
fund 1 think it must be understood that Amjad 
All Khan cannot take any beneficial interest 
in it to tho exclusion of tho other heirs Bub 
it must be managed by an individual or in- 
dividuals strictly as trustees. Tho eldest male 
descendant of the founder is clearly a pro- 
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per person to hold the office of tho trustee. I 
therefore, declare that Amjad Ali, and after 
him the eldest of lino of the descendants in 
tho main line from Munawar-ud-daula if 
sane, fib and of age, shall be a trustee and that 
confirmed with him in that ofiico shall be 
Syod Mahomad Majtahid-ul-asar and after 
him some other fib person of religious char- 
acter to be nominated by tho Court and that 
if the trustees accept the ofHoe they shall 
within a month submit for the approval of tho 
Court a scheme for the governance of the 
fund.” 

It will thus be seen that Mr Camp- 
bell decided that the radd-i-mazalim 
fund was in effect a waqf While throw- 
ing two-thirds of the promissoiy notes of 
Ks. 16,31,000 into the divisible estate he 
retained one-third as the property of the 
fund, and appointed Nawab Amjad All 
Khan as a trustee joining with hiiii as a 
CO- trustee the Mujtahid-ul-asar Their 
Lordships of the Judicial Committee on 
appeal in the decision in Avijad Ah 
Khan v. Mohammadee Beejam (l) con- 
sidered the question of tho radd-i-raaza- 
lim fund. We have already stated that 
one of tho points which they had to 
decide was whether Mr Campbell had 
rightly appointed a stranger to be 
and act as co-trustee with Nawab Amjad 
All Khan in the trust as to the family, 
religious or charitable fund called radd- 
i-mazalim, and the direction to settle a 
scheme for the administration of that 
fund Nawab Amjad Ali Khan had 
objected to this portion of the order of 
Mr. Campbell, but it is noticeable that 
he has nowhere suggested that the five 
lakhs odd of promissory notes reserved 
as the property of the fund by the Courts 
below were his private property. His 
only objection was to the effect that he 
should bo sole mutwalli Their Lord- 
ships upheld Mr Campbell’s order iupon 
this point They say at page 548 : 

“ Tho Bocond mattor of complaint is the 
appointment of a co-trustoo. Tho ground 
taken on the argument of the incompatibility 
of such an association with tho statua and 
dignity of the appellant, and with family 
usage, seems to their Lordships to bo displaced 
by one of the documents which tho appellant 
propounded and used before tho Court, which 
does associate a co-trustec with him. As 
against the appellant, tho appointment of a 
co-trustee will justly give effect to what ho 
alleges to have been the intention of tho 
founder of the trust. The discretion of tho 
Judicial Gommissioner as to the person ap- 
pointed is a matter with which their Lord- 
shipa are indisposed to interfere, and no suffi- 
cient reasons are advanced to control it in 
this instance. His direction as to the scheme 
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for tbe administrnibion of this trust seems to 
their Lordships reasonable. " 

We find from B-28 the judgment of 
Mr. Currie, Judicial Commissioner of 
Oudh, passed on the 3rd September 1877, 
that the existence of the radd-i-mazalim 
as a charitable fund was recognized. It 
is certainly open to any party to this 
suit, who wishes to introduce the ques- 
tion qf the radd-i-mazalim fund. We 
have Had some difficulty in understand- 
ing the exact objection taken by those of 
the appellants who have raised the 
point to the decision of the learned trial 
Judge to the effect that the radd-i-maza- 
lim fund formed no portion of Nawab 
Baqar Ali Khan’s estate He has exclu- 
ded the promissory notes, which ho finds 
to be the property of the fund, from the 
estate He has also added a remark that 
Nawah Sadiq Ali Khan should be con- 
sidered entitled to manage the fund 
We shall refer to that remark later At 
present we are concerned with that por- 
tion of his decision whicii declares that 
these promissory notes are no portion of 
the estate , and hero we are asked to con- 
sider alternative pleas The first plea is 
that as these notes are not only someth- 
ing which docs not exist, but as they 
further In” the disadvantage of involv- 
ing the I .son taking the income from 
them in une sin of roceiving interest, 
they cannot possibly be the property of a 
waqf. The objectors suggest that in 
these circumstances they should be trans- 
forrod back to the divisible estate That is 
the first plea The second plea is that if 
the radd-i-mazalim is a good wapf, Nawab 
Sadiq Ali Khan’s brothers should be 
joined as trustees. Wo decide tho second 
plea first If the waqf is a good waqf, no 
question can arise in this suit as to who 
should be the trustees Tho property is 
not part of the estate, and in tho present 
procoodings tho only order should be that 
it should he excluded from the estate, and 
nothing should be said as to who are or 
who are not to be the trustees. We consi- 
der that the learned trial Judge should 
not have expressed an opinion to the 
effect that Nawab Sadiq Ali Khan should 
be the manager We do not say that he 
should not be the manager. We do not 
say who should be the manager. Our 
view is that we are not concerned with the 
question 

We now proceed to decide the major 
plea. Although it seems at first sight 
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somewhat surprising that the validity of 
a trust, which was recognized by their 
Lordships of the Judicial Committee more 
than sixty years ago, which has been re- 
cognized ever since, and which has been 
in operation for tho benefit of religion and 
humanity for over sixty years should be 
questioned now, we do not say that the 
objectors have no right to ask for a deci- 
sion on the subject They base this plea 
in the main on throe arguments. The 
first is that nn the proper construction of 
the will of Ahmad Ali Khan there was no 
waqf, and that the promissory notes in 
question were handed over to the heirs as 
their personal property subject to the ob- 
ligation of carrying out certain religious 
and charitable duties. They argued, 
therfore, that the income from these notes 
should be enjoyed by the heirs as a whole 
subject to the obligation of carrying out 
the duties. 

We very briefly decide here that on 
our construction of Nawab Ahmad Ah 
Khan’s will the radd-i-mazalirn is a 
waqf, and the promissory notes in ques- 
tion were assigned expressly to it by 
Nawab Ahmad Ah Khan We find that 
he did not create the waqf in the year 
1857, and that it had been in existence 
long before that date He, however, as- 
signed specific property to it Tho second 
argument is based upon the evidence of 
Nawab Jafar Ali Khan Nawab Jafar 
Ali Khan was one of the trustees of the 
waqf, and has expressed an opinion that, 
although tho income of these notes had 
to be devoted to religious and charitable 
purposes, and although the income invari- 
ably iiad been devoted to religious and 
charitahlo purposes, the notes in question 
were, in his opinion, the property of the 
family Wo have already in a previous 
portion of the judgment noted that the 
opinion of Nawab Jafar Ali Khan is of no 
value whatever upon points connected 
with the law, and it is certainly of no 
value in connexion with the decision as 
to whether this is or is not a waqf The 
final plea taken is tho plea tliat tho assi- 
gnment of property such as this is, under 
the Imamia law, invalid and that no such 
property can belong 'to a legally constitu- 
ted waqf. Although decision of the ques- 
tion is governed by the Imamia law, 
it will be of advantage to examine 
first the provisions of tho Hanafi law 
upon the subject There has been a con- 
siderable difference of opinion in High 
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'Courts in India as to whether under the 
Hanafi law the waqf of shares in com- 
-panies is or is not valid. There is, as far 
as we know, no authority as to whether 
Government promissory notes can be 
legally assigned under the Hanad law as 
the property of a waqf; but the principles 
to be applied in respect of shares in 
companies will assist in decision of the 
question before us The view in favour 
of the appellants upon this point was 
stated in the decision of the Honourable 
Madras High Court of 1909 in Kadir 
Ibrahim Rowther v. Mahomed Rahuma- 
dulla Rowther (14). That decision states 
the authorities both for and against the 
-view. We need not refer further to those 
■authorities. We wish to refer explicitly to 
the discussion of the principle in respect 
to the Hanafi law, which is contained in 
Ameer Ali’s ** Muhammadan Law, 
Bdn 4, at pps. 257 — 264 We are con- 
vinced that on a proper consideration of 
the principles, the waqf of shares in 
companies is valid under the Hanad 
law ; but in any circumstances the 
Imamia law would appear to permit the 
assignment of shares in companies as the 
property of a wac^f. Wo refer here again 
to Ameer Ali's ‘ Muhammadan Law, 
Bdn. 4 at pp. 503 — 505 We are here 
dealing with a waqf under the Imamia 
Law 

It is argued, however, that even if 
the principle be accepted, that shares 
in the companies can be assigned validly 
as the property of a waqf under Imamia 
law. Government promissory notes can- 
not be so assigned inasmuch as the in- 
come from them is in the shape of in- 
terest on a debt and is such an income 
which cannot bo received legally by 
orthodox Shias We consider this argu- 
ment too subtle for acceptance Invest- 
ment of money in Government promis- 
sory notes cannot, in our opinion, be 
distinguished from the investment of 
money in the shares in companies. Under 
the original conditions of Islam nei- 
ther form of investment existed. Al- 
though investment in Government securi- 
ties may be considered as a loan to the 
State on which interest was paid, it can 
also be considered not unreasonably as 
an investment in State property and the 
income arising therefrom can be consi- 
dered as a portion of the income of the 

Ti 4) [1910] 38 Mad. 118=4 I. 0. 136=6 M.L.T. 
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State, which is enjoyed by the investors. 
In support of the plea that Government 
promissory notes can be assigned legally 
as the property of a waqf, we refer to a 
passage in Amir Ali’s “ Muhammadan 
Law, ” Edn. 4, at p. 264 . 

“ The validity of the waqf of moveables in- 
cluding money is accepted without question 
among the Sharfes, Malikis, the Hanbails, 
and the Shiaha. “ And Shafei has held, ” 
says the Hodaya, " that the waqf of every- 
thing from which benefit can be derived con- 
sistently with the retention of the corpus is 
valid , and whatever can be lawfully sold 
(this gives an indication to the sense in 
which the word ta’amul is used in this con- 
nexion) may be lawfully dedicated, for what 
is capable for yielding profit (from changes 
of form) resembles lands, horses and arms.' 
The waqf of money is now common every- 
where among Muhammadans from Algeria 
to India and Burmah. The Shrine at Mecca 
and at Korbala, the endowments at Ajmore, 
Hossainabad ^Lucknow) and many of the 
mosques and religious institutions all over 
the country, are largely supported by the in- 
come of moneys invested in Government 
securities, which people have come to regard 
as safer and more permanent than even land. 
In Egypt, the income of many important 
endowments created in modem times, is, for 
the most part, derived from shares in com- 
mercial companies. 

Money invested in Government or muni- 
cipal stock is employed by the State or local 
authorities, as the case may be, generally in 
productive work, and a share of the profits 
derived therefrom is received by the investors 
under the name of dividends or interest. The 
income derived from money invested in com- 
mercial companies stands in the same cate- 
gory. And the waqf of money invested in 
trade or commerce ba^sa’at has been reeognized 
as lawful for centuries. ’* 

We, therefore, decide against the appel- 
lants and confiriu the decision of the 
learned trial Judge upon this question. 

(8) Has the decree been rightly drafted 
under the provisions of 0. 20, R. 18? 

(9) Has the kothi asfi been wrongly ex- 
cluded from the divisible estate/ 

On the first question we find in favour 
of the objection All parties agree that 
their rights in the divisible property 
should be declared in the decree, and the 
decree should have been prepared in this 
manner under the provisions of O 20, 
B 18 The alteration is simple In the 
divisible property, Nawab Sharaf Jahan 
Begam is entitled to 1/I6th; Nawab 
Fakhr Jahan Begam is entitled to l/16th; 
Nawab Sadiq Ali Khan is entitled to 
to 7/36th; Nawab Kazim Ali Khan is 
entitled to 7/36th; the heir or heirs of 
Nawab Naqi Ali Khan are entitled to 
7/36th8; Nawab Taqi Ali Khan is entL 
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tied to 7/36ths and Nawab Abid Jahan 
Begam is entitled to 7/72nd 

On the second point the learned trial 
Judge found at o p. 647 that kothi ash 
was a portion of the divisible estate. By 
what was apparently a clerical error that 
kothi was excluded from the divisible 
estate in the decree. That error will 
now be corrected. 

This^lconcludes all questions raised in 
these appeals No other questions were 
raised. The result will be that Nawab 
Sadiq All Khan’s appeal No 16 of 1926, 
Will stand dismissed completely. Tho 
cross-objections of Nawab Taqi Ah Khan 
in that appeal will also stand dismissed 
completely. Nawao Fakhr Jahan Begam 
and Nawab Abid Jahan Began’ s appeal 
No 20 of 1926, will succeed partially. 
The Jiamau property will be excluded 
from the divisible estate and a j^ortion of 
the so-Gilled Khairabad house will he ex- 
cluded from the taluqdari estate and will 
remain in the name ot Nawab Fakhr Jahan 
Begam Nawab Abid Jahan Begam ’s 
appeal succeeds pirtially. The shcr dar- 
waza property will be excluded from the 
divisible estate and remain in her name 
The appeal of Nawab Sharuf Jahan 
Begam and the appeal of Nawab Mirza 
Muhammad Kazim Ali Khan fail and are 
dismissed There will in addition be a 
correction of the decree in which the 
shares of all parties in tho divisible estate 
will bo detailed and the kothi asli will 
be included in the divisible property 

We now come to the question of costs 
and have to consider here the grouping 
of the parties Nawab Sadiq Ah stands 
alone Nawab Fakhr Jahan Begam and 
Nawab Abid Jahan Begam stand together 
Nawab Sharf Jahan Began and Nawab 
Kazim Ali Khan stand together Nawab 
Taqi Ali Khan stands alone Mt Jaddo, 
widow of Nawab Naqi Ah Khan, and her 
assignee Dilawar Ali stand together The 
remaining respondents were absent and 
unrepresented In appeal No 16 of 1926 
Nawab Sadiq Ali Khan will pay his own 
costs and the costs of the other side, 
which will include one set of costs to each 
party or group In appeal No. ^20 of 
1926, as the appeal has partially succee- 
ded and partially failed, tho parties will 
all pay their own costs. In appeal No. 24 
of 1926, Nawab Sharaf Jahan Begam and 
Nawab Kazim Ali Khan will pay their 
own costs and the costs of the other side; 
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one set of costs being allowed to each 
party or group Nawab Taqi Ah Khan 
will pay his own costs of his cross-objec- 
tions and also tho costs of Nawab Sadiq 
Ali Khan, no other party being interested 
in the cross-objections. 

S N /ll K Order accordingly. 
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Gokaran Nath Misra and 
PCLLAN, JJ. 

Munna Lal and another — Defendants 
— Appellants. 

V. 

Kameshari Dat and another — Plain- 
tiff and Defendant — Bespondents 

Second Appeal No. 117 of 1920, De- 
cided on 30b h October 1928, from decree 
of Addl Disb Judge, Gonda, D/- 25th 
Januiry 1928 

(a) Evidence Act, S 101 — Allegation of 
minority at the time of executing a deed — 
Burden of proof lies on alleger. 

The burden of proving that a particular 
doHl IS bad on the giound that its executant 
was A miuoL at the time of its execution, lies 
upon the person Avho luakes this allegation. 

[P 114 C 2] 

(b) Evidence Act. S. 32 — Statements of 
living persons not examined as witnesses 
being inadmissible under S. 32 cannot be 
made relevant under S. 11. 

Before a fact can be considered to bo rele- 
vant under S. 11, it must bo shown that it ]«» 
adiiii.ssible. It would be absurd to hold that 
every fact, which even if it bo inadmissiblo 
and irrelevant, would bi admissible under 
If ri particular deposition could not be 
admitted under S. 32, it could not be ad- 
missible under 8. 11 31 A.II, Jll, Foil. 

[P 115 G 1] 

Statements of living person? not examined 
as witnesses are inadmissible in evidence to 
prove the allegation that the executant was 
a major at the timj when he executed the 
document [P ll£> G 1] 

(c) Evidence Act, S. 32 (5) — Entry as to 
date of birth in a school register based upon 
statement of deceased father is admissible 
to prove age — Evidence Act, S. 35. 

Whore tho question is as to tho age of a 
person, tho entry of his date of birth in tho 
school register based upon the statements of 
his deceased fatheY is admissible under 
S. 32 (5) and also under 8. 3 j, tho entry being 
in a public register sUting a fact in issue and 
made by a public servant m discharge of hia . 
ofi&cial duty. ^ 2] . 

M Wasim—ioi' Appellants 

Niaviatullah—ioT Respondent 1. 
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Judgment. — This is an appeal arising 
out of a suit brought by the plaintiff 
respondent for a declaration that the 
deed dated 23rd July 1925 executed by 
defendant 3, the father of the plaintiff 
respondent, in favour of Munna Lai, the 
defendant appellant is invalid and in- 
operative. 

The two grounds on which the validity 
oE the deed was impugned were* Firstly, 
that the deed had boon executed by de- 
fendant 3 at the time when he was a 
minor ; and secondly, that the deed re- 
lated to joint ancestral i3roperty and was 
not justified by legal necessity. The de- 
fendant appellant, Munna Lai, who is the 
mortgagee, in his defence contended that 
defendant 3 was a major at the time of 
the execution of the deed and that its 
execution was justified by legal necessity 
The learned Additional Subordinate Judge 
of Gonda who tried the case came to the 
conclusion that the defendant 3 was a 
major on the date of the execution of the 
deed As to the legal necessity he held 
that the necessity had only been proved 
to the extent of Rs. 1,181-12 and he 
therefore, declared the deed to be binding 
on the plaintiff-respondent to that extent. 
On appeal the learned Additional District 
Judge of Gonda came to the conclusion 
that the deed was bad and inoperative 
because according to his finding defend- 
ant 3 was a minor at the time of the exe- 
cution of the deed and also that the con- 
sideration of the deed had not been proved 
to have been one justified by legal neces- 
sity In second appeal before .us those 
findings are assailed. As to the finding 
that the defendant-respondent was a 
minor at the time of tlie execution of 
the deed it is urged that the finding, 
though a finding of fact, should not be 
considered to be binding upon this Court 
since it was vitiated by several errors 
of law. 

The first error of law which was relied 
upon in support of this contention was to 
the effect that the learned Additional 
District Judge had placed the burden of 
-proof on the defendant mortgagee to prove 
that the deed was executed at a time 
when the defendant* 3 was a major. 
There is no doubt that it cannot be con- 
tested now in view of the several deci- 
sions of their Lordships of the Privy 
Council that the burden of proving that a 
particular deed is bad on the ground that 
its executant was a minor at the time of 
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its execution lies upon the person whol 
makes this allegation. We are, however, 
of opinion that although the learned Ad- 
ditional District Judge has iu the earlier 
portion of his judgment observed to the 
effect that the defendants have not pro- 
duced any evidence to show that defend- 
ant 3, the father of the plaintiff-respon- 
dent was a major at the time when the 
mortgage-deed in suit was executed, yet 
in the end where ho gives his finding on 
the point, he states clearly that on the 
evidence of the two doctors produced in 
the case on behalf of the plaintiff and of 
the entry in a school register also pro- 
duced by the plaintilf, his finding was 
that defendant 3, the father of the plain- 
tiff-respondent, was a minor on the date 
of the execution of the deed in suit We 
are, therefore, of opinion that the con- 
tention of the learned couusel for the 
appellant on this point cannot be 
sustained. 

The next contention urged on behalf of 
the appellant was to the effect that cer- 
tain evidence which was admissible had 
been rejected and that certain evidence 
which was not admissible had been ad- 
mitted We now proceed to see how far 
this contention can be considered to be 
made out It was contended that two 
documents which are Exs. A-10 and A-ll 
are admissible in evidence and should 
nob have been rejected by the learned 
Additional District Judge as irrelevant 
and inadmissible in evidence Ex A-10 
is a certified copy of a statement made by 
defendant 3, the father of the plaintiff- 
respondent, in the revenue Court on 16th 
February 1925. Ex. A-ll is the state- 
ment of the mother of defendant 3 also 
made in the revenue Court on the same 
date, i. e , 16th February 1925. In both 
these statements the ago of defendant 3 
IS stated to have been at the time of the 
statements 21 years. We do not see 
how any of these statements can be ad- 
mitted in evidence since we are of opinion 
that they are statements of living per- 
sons who have nob been examined as 
witnesses in the case If they had been 
examined as such the statements might 
have been admissible under the Evidence 
Act either in corroboration of the state- 
ment made by them in Court as wit- 
nesses or in contradiction of the state- 
ments so made. We, however, find that 
neither defendant 3 was put into the 
witness-box, nor was the mother of de- 
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fendoint 3 examined as a witness in the 
case. It was also admitted that both the 
persons being living persons their state- 
ments could not have been considered to 
have been admissible under S 32, Cl (5), 
Evidence Act. It was, however, con- 
tended by the learned counsel for the 
appellant that these statements were ad- 
missible under S. 11, Evidence Act. 
We ar^|Of opinion that before a fact can 
be considered to be relevant under 
S 11 of the Act it must be shown 
that it is admissible. It would bo 
absurd to hold that everv fact, which 
even if it be inadmissible and irrelevant, 
would be admissible under S. 11. We 
are supported in this view by the obser- 
vations of their Lordships of the Allaha- 
bad High Court in Bala Ram v Makahzr 
Sinqh (l). An attempt was made in that 
case, as has been done in this case, to ad- 
mit in evidence the deposition made by a 
person who though deceased, did not fall 
within the provisions of S. 32, Evidence 
Act, on the ground that the provisions of 
S 11 of the Act would make such evidence 
admissible It w'as observed by their 
Lordships that this argument could not 
|be accepted because if a particular deposi- 
jbion could not be admitted under the pro- 
jvisions of S. 32, Evidence Act, it could 
jnot bo held to be admissible under S. 11 
jof the said Act We are therefore of opi- 
nion that the learned Additional District 
Judge was correct in holding that Exs. 
A-10 and A-11 which are statements of 
living persons who have not been exa- 
mined as witnesses in this case are inad- 
missible in evidence and cannot be relied 
upon in proof of the allegations of the de- 
fendants appellants that defendant 3 was 
a major at the time when he executed the 
deed 

It was next contended that the entry 
in the school register upon which the 
learned Additional District Judge mainly 
relied for his finding was inadmissible in 
evidence. Two reasons were urged for 
holding'that the said document was inad- 
missible in evidence One was to the 
effect that the entry upon which the 
learned Additional District Judge relied 
was suspicious and the second reason was 
that it was not definitely proved that the 
entry was based upon the statement of 
one Rajeshri Dat who is said to have 
been the father of defendatit 3 We think 

(1) [1912] 34 All. 341=14 I.C, 116=9 A.L.J. 
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that there is no substance in both these 
arguments As to the first argument it 
is enough for us to state that the learned 
Additional District Judge looked at the 
entry in dispute and with -the help of the 
evidence of plaintiff’s witness 8, Kali 
Charan, he held that the entry was really 
to the effect that the date of the birth of 
defendant 3 was shown therein as Isb 
January 1909. If the entry was doubtful 
and the learned Additional District Judge 
relied upon the oral evidence of the very 
person who was responsible for that entry 
and with the help of that evidence came 
to the conclusion that the entry really 
showed the date of birth of defendant 3 
as 1st January 1909 ' we do not see whab 
error of law there can be in such a find- 
ing We, tlierefore, reject this argu- 
ment. 

As to the next contention it appears to 
us that plaintiff’s witness 8, Kali Charan, 
has distinctly stated in his evidence that 
the information on the basis of which the 
entry was made was given to him by Ra- 
jeshri Dat, father of defendant 3 It is 
true that the witness admitted that he 
did not know Rajeshri Dat from before- 
hand but he stated clearly that he was 
addressed by defendant 3 at that time as 
bappa (father) and that the said Rajeshri 
Dat used to come frequently to the school 
with the boy and so the witness could 
say that the information supplied to him 
was given by that very same Rajeshri 
Dat who happened to be the father of de- 
fendant 3. This witness therefore leaves 
no room for doubt that the information 
upon the basis of which the entry was 
made was supplied by Rajeshri Dat, the 
father of defendant 3 It is now admitted 
that Rajeshri Dat is dead and that his 
statement as to the ago of defendant 3 
would bo admissible in evidence under 
R 32, Cl ( 5 ) of the said Act, since it 
would be a statement relating to the exis- 
tence of relationship made by a person 
who must be presumed to have special 
means of knowledge and which was made 
before the question in dispute was raised. 
It therefore appears to us to be clear that 
the entry in the scholars’ register is ad- 
missible in evidence under S 32, Cl. (5), 
Evidence Act Apart from that we are 
also of opinion that the entry would be 
admissible in evidence under S. 35 of the 
Act. It is clearly an entry in a public 
register stating a fact in issue and made 
by a public servant in the discharge of his 
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official duty and as such admissible in evi- 
dence We are therefore of opinion that 
the learned Additional District Judge was 
right in holding that the entry in the 
school register was admissible in evidence 
and his finding having been based on 
that evidence, cannot be considered to be 
in any way vitiated by any error of law 
■or procedure 

It was then contended that the oral 
evidence of tl |0 two doctors upon which 
the finding of the learned Additional Dis- 
trict Judge was based was inconclusive 
and did not justify the finding We have 
read that evidence and wo do not agree 
with the contention raised by the learned 
■ccunsel on behalf of the appellant Mr 
H N Bose who was examined as P W 9 
and who is the Assistant Civil Surgeon of 
■Gonda clearly states that the age of de- 
fendant 3 was at the tune of his evidence, 
which was 15th March 1927, between 13 
and 19 and that there was no margin of 
two or three years in the ago estimated 
by him though theio may be one of some 
months. The leLiriied Additional District 
Judge is in our opinion right when he 
states in his judgment that the medical 
evidence goes more in support of the story 
told on behalf of the plaintiff as to the 
age of defendant 3 than that of the defen- 
•dants appellants We are therefore of 
opinion that the finding of fact relating to 
the minority of defendant 3 arrived at in 
this case by the Court below is not in any 
way vitiated by any error either of law or 
of procedure and is not one which can be 
impugned in second appeal It is clear 
from the said finding that defendant 3 was 
minor on the date of the execution of the 
mortgage deed in suit. The deed is there- 
fore void and inoperative We do not see 
any necessity of deciding the second iioint 
The appeal therefore fails and is dismissed 
with costs. 

W.S /r.K. Aj^peal dismissed. 
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Ram Ratan Singh and another — De- 
fendants — Appellants. 

V. 

Bipen Chandra Chaterji — Plaintiff — 
Respondent. 

Rent Appeal No. 3 of 1928, Decided on 
4th October 1928, from decree of Disb 
Judge, Fyzabad, D/- 8th November 1927. 
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(a) Landlord and Tenant — Suit for arrears 
of rent — Mortgagees of holding not implea- 
ded — Suit need not be dismissed for mort- 
gagees are not necessary parties. 

Suit by a landlord or his thekadar for arre- 
ars of rout against fcbo occupancy tenants is 
not bad oven if it did nob implead per.soiis lu 
whose favour the holdings were mortgaged by 
the tenants or thou ancestors. [P 117 G 1] 

(b) Agra Tenancy Act, S. 34 — Mortgage 
— Occupancy holding. 

Mortgages by ooenpanev tenants of their 
holdings are invalid as against the landlord. 

[P 117 C 1] 

Zafar Husain, Ilayder Husain and A 
G. Mukerji — iov Appellants 

iS N Itoif — for Respondeat 

Judgment. — These two rent appeils 
Nos 3 and 4 of 1928 arise out of suits 
Nos. 46 and 44 of 1927, respectively The 
Iilaiiibilf, B Bipiii Chandra Chattorji, 
had brought these suits to recover arrears 
of rent for the years 1331 to 1334 Fash 
in respect of certain holding in village 
Mahulara in the District of Fyzahad 
Run Ritan Singh and Ram Prasad Singh 
were defendants in suit No. 46 Sher 
Bahadur Singh and three others were de- 
fendants in suit No. 44 Both the suits 
were dismissed by the learned Assistant 
Collector, The plaintiff appealed and his 
appeals were allowed by the learned Dis- 
trict Judge of Fyzahad The plaintiff 
was given a decree for Rs 239-9-9 in suit 
No 44 and a decree for Rs 51-13-6 in 
suit No 46, The defendants then came 
to this Court in second appeal. Idjth the 
suits were remanded by this Court under 
O 41, R 25, Sch 1, Civil P C The 
learned District Judge has submitted his 
findings on the additional issues framed 
by this Court. No objection has been 
filed against these findings I liavo gone 
through the findings In my opinion they 
are not open to any objection and must be 
accepted by this Court 

So far as I see there -is no suhstance in 
these appeals The plaintiff is the tho- 
kadar of village Maliulara from Thaku- 
rairi Sri Ram Kuer of the Sihipur estate 
The defendants are occupancy tenants of 
the lands in suits They had claimed 
under-proprietary rights in the holdings 
in suits, but it has been found that they 
have no such right and that they are 
simply occupancy tenants of the lands in 
suits 

The learned Assistant Collector had 
dismissed both ' the suits principally on 
the ground that the plaintiff had not ime 
pleaded certain persons who held the 



1929 

lands as mortgigees from the defendants. 
The learned District Judge held that the 
mortgagees were not necessary parties to 
the suits and that the plaiiititf’s suits 
could not be dismissed merely on the 
ground tliat he had not impleaded the 
mortgagees. The learned District Judge 
fixed the rent which the defendants were 
liable to pay to the plaintitf and decreed 
tho plj|intitf’s cliiiiii accordingly 

In my opinion, the learned District 
Judge was perfectly right in holding that 
tho plaintid’s suits could not be dismissed 
merely on the ground that he had not iin- 
pleidotl the mortgagees It is true that 
tho defendant’s mortgagees are in posses- 
sion of the holding but the mere fact that 
the defendants or their ancestors have 
made the mortgages in question in res- 
pect of tho lands in suit does nob absolve 
them from the liability to pay rent bo the 
landlord or his thekadar. The defendants 
or their ancestors lieing occupancy ten- 
ants had Eio transferable rights of occu- 
pancy in the lands in suits The mort- 
gages in question are invalid as against 
the landlord or his thekadar. The plaiii- 
titf IS not estopped from challenging the 
mortgages as alleged by tho defendants. 
It is nob shown that it was ever decided 
in any case between the parties that the 
mortgagees alone were liable to pay rout 
to the plaint ilf and the defendants were 
not liable to pay the sxme. The defen- 
dants are occupancy tenants of the lands 
in suits and they arc liable to pay rent to 
the plaintilf. I accept the finding of the 
learned District Judge on this point No 
other point was urged in these appeals 
before me The result is that both the 
appeals fail and must be dismissed. 
Hence I dismiss both the appeals ^vith 
costs. 

Tho plaintiff has filed cross-objections, 
but I find there is no substance in tho 
cross-objocbioiis also The plaintiff re- 
fused to receive rent from the mortgagees 
of the defendants and returned their 
money orders It was, tliereforo, lield by 
the learned District Judge that the plain- 
tiff was not entitled to recover interest 
from the defendants from the time the 
arrears of rent became due In the cir- 
cumstances of tho case, I seo no sufiicient 
reason to disagree with the finding of the 
learned District Judge on this point also. 
Hence I dismiss the cross-objection also 
with costs. 

S.N./r.K. Appeals dismissed. 
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Bislieshiuar Oir Goshain — Defendant 
— Appellant. 

V 

Snti<ih Chandra Chattel ji — Plaintiff — 
Respondent 

Misc Civil Appeal No 29 of 192S, De- 
cided on 30th August 192H, from judg- 
ment of Disb Judge, Fyzabad, D/- 5th 
April 192H. 

(a) Civil P. C., O. 20, R. 18 — Joint pos- 

■esaion 

A'dorrse for joint possession cannot be con- 
strued as .1 preliminary decree for partition. 

[P 119 (J 2] 

(b) Limitation Act, Art. 181 — Scops 

The application for making absolute a pre- 
limiiiary decree for partition is goveniod by 
Art. lai. [P 120 G IJ 

Tj S Misia — for Appellant 
S S' Hoy — for Respondeat. 

Judgment — This is an appeal arising 
out of proceedings taken by the respon- 
dent ill tho Court of the Munsif, Ilavali, 
Fy/abad, for making absolute a decree 
passed in his favour on 26th July 1911. 
The facts uf tho case are rather compli- 
cated and we proceed to give them 
below. 

On 2Uh February 1911 , the plaintiff- 
respondonb, Satish Chindra Chatterjee, 
filed a suit for possession in respect of 
certain property sibuabe*ia village Sahu- 
lara, District Fyzalrid This property 
belonged to a math known by the name 
of math Moghispur, District Fyzabad. 
The mahant of the math at that time was 
one Shankar Qir The defendant-appel- 
lant, Bisheshar Gir, professing to be the 
mahant of that math transferred a liLalf- 
sharo of 51 bighas 13 hiswas land situate 
in village Sahulara mentioned above- 
The sale -deed was executed on 29 Lh June 
1910, in favour of the respondent and the 
suit above referred to was brought by 
him for possession of his half-share in 
the said land On 2Gth July 1911, a 
decree was passed in favour of the plain- 
tiff based on a compromise executed bet- 
ween him and Bisheshar Gir Tho plain- 
tiff discharged Shankar Gir, whom he 
had originally impleaded in the case, 
from the array of the defendants The 
decree obtained by him was not, there- 
fore, in any way binding upon Shankar 
Gir The plaintiff in that suit had 
claimed possession of tho half share in 


Bisheshwar Gir v. Satish Chandra 



116 Oudh 


Bisheshwar Gir V. Satish Chandra 


1929 


those lands by partition but the decree 
had given him merely joint possession of 
those lands, and it would be proper for 
US to state that no preliminary decree for 
partition of the said lands, as is now 
contended on behalf of the plaintilT-res- 
pondent, was passed in the case. After 
the decree had been passed in favour of 
the plaintiff-respondent he applied for 
delivery of possession of the property 
decreed to him under 0 21, E 3o (vide 
Ex l) on 20th December 1911. A war- 
rant for delivery of possession was issued 
by the Court in favour of the plaintiff- 
respondent (vide Ex. A-IG) On 10th 
January 1912, possession was delivered 
to the plaintiff-respondent under the 
terms of his .decree by the said warrant 
(vide Ex A-17). On 16th January 1912, 
Shankar Gir filed an objection under 
O 21, E. 100 contending that the decree 
obtained by the plaintiff-respondent was 
nob binding upon hi n and that the plain- 
tiff could not, therefore, obtain possession 
of the property which was actually in 
his (Shankar Gir's) possession (vide Ex 
A-2). Shankar Gir’s 'objection was al- 
lowed by the execution Court on 1st 
March 1912 (vide Ex A-3). 

Subsequently Shankar Gir filed a de- 
claratory suit in respect of the entire 
property appertaining to the math Mog- 
hispur including the property in suit on 
the allegation that the wliole property 
was the property belonging to the math, 
that he was the properly constituted 
mahant of the math and that no other 
person had a right to call himself the 
mahant of the math or to transfer the 
property appertaining to it Both Bishe- 
shar Gir, the appellant before us, and his 
transferee Satish Chandra Chatterji, the 
respondent before us, were impleaded as 
defendants in the case The respondent 
Satish Chandra Chatterji did not defend 
that suit and the proceedings were held 
ex parte against him Later on a com- 
promise was arrived at between Bishes- 
har Gir and Shankar Gir, the result of 
which was that the entire suit of the 
plaintiff was decreed subject t'o certain 
reservations in favour of another person 
who was defendant 2 in that case The 
ca^e was tried ex parte against the plain- 
tiff-respondent and the Court passed a 
decree against him also. The result of 
this was that Shankar Gir obtained a 
decree in 1913 to the effect that the pro- 
perty situate in village Sahulara which 


had been transferred by Bisheshar Gir in 
favour of Satish Chandra Chatterji was 
held to be waqf property and as one 
which Bisheshar Gir had no right to 
transfer in favour of the respondent. 
The judgment of the case is Ex. 4 and 
the decree is Ex A-5 

In 1918 the respondent, Satish Chandra 
Chatterji, applied to the Court under 
O 9, E 13, Civil P C., for setting aside 
the ex-parte decree mentioned above. On 
13th May 1918, his application was dis- 
missed (vide Ex A -7) It is stated in 
the order of the Court that the decree-' 
holder agreed to give up his claim for 
costs and the applicant Satish Chandra 
Chatterji accepted the decree The effect 
of this, in our opinion, was to make the 
decree passed in 1913 against the respon- 
dent to he fully operative and binding 
against him. Its further effect was that 
the decree dated 26th July 1911, which 
had been previously obtained by the res- 
pondent against the appellant Bisheshar 
Gir had become inoperative and of no 
effect 

In 1925 it appears that Shankar Gir 
was cnncinally prosecuted in connexion 
with a dacoity case and persons who be- 
longed to the order of the math appointed 
in his place the appellant Bisheshar Gir 
as a mahant of the math This was on 
30th September 1925 (vide Ex A-15). 
On 25th February 1926, the zemindars of 
the village Moghispur also agreed to his 
appointment as mahant On 20th April 
1926, Bisheshar Gir. brought a declara- 
tory suit against Shankar Gir that he 
was now the j^roperly appointed mahant 
of the math This suit was decreed on 
2nd June 1926 (vide Ex A-8) which is 
the judgment, passed in that case On 
3rd September 1926, this decree was 
confirmed in appeal (vide Ex. A-9) Wo 
might mention here that Mr Ripin 
Chandra Chatterji the brother of Mr. 
Satish Chandra Chatterji, who is a pleader 
practising at Fyzabad appeared in that 
appeal on behalf of Bisheshar Gir The 
result of this litigation was that Shankar 
Gir remained no more the mahant of the 
math and that Bisheshar Gir was de- 
clared to be the duly appointed mahant 
of the math and in charge of the pro- 
perties appertaining to the said math 

On 27th October 1926, a suit was- 
brought by Mr. Bipin Chandra Chatterji 
against Shankar Gir and Bisheshar Gir for 
possession of those very lands probably on 
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the grouQd that he was the thekedar of this 
village on behalf of the taluqdar of Sihi- 
pur to which estate the village Sahulara 
belonged, and as such was entitled to 
possession. This suit was nob tried bub a 
decree was obtained by means of a com- 
promise (vide Ex. 4 and Ex. A-12). Sub- 
sequently in 1927 Bisheshar Gir filed a 
suit for setting aside the compromise. 
This suit was again compromised on 27th 
July 1927, under which the lands in suit 
which really ajDperbained to the math of 
Moghispur were declared to belong to the 
taluqa Sihipur and the plaintiff Mr. 
Bipin Chandra Chatterji was said to be 
entitled to its possession. Bisheshar Gir 
was, however, given possession for his 
lifetime in respect of 29 bighas of land 
out of the entire 51 bighas 13 biswas of 
land which were in suit. 

The respondent Satish Chandra Chat- 
ter] i has now put in an application in the 
Court of the Munsif, Havali, Fyzabad, on 
12th September 1927, asking the Court to 
appoint a commissioner to partition the 
property awarded to him under the decree 
dated 26th July 1911, and to pass a final 
decree for partition. In this application 
he treats the decree xjassed on 26th July 
1911, as a preliminary decree for partition 
passed in his favour The appellant 
Bisheshar Gir lodged his objections 
against tlie making of the decree absolute 
on 12th NoYombor 1927. The objections 
were' (l) That the decree passed on 
26th July 1911, was nob a preliminary 
decree for partition and no decree absolute 
could, therefore, be passed in favour of 
the plaintiff', and (2) that the application 
of the plaintiff-respondent was barred by 
limitation 

The plaintitf-respondont contested the 
objections and in support of his applica- 
tion urged that ho had a right to file the 
present petition by virtue of S. 43, T - P 
Act (Act 4 of 1882) The liolp of this 
provision of law is invoked on the ground 
that the decree passed in favour of Bipin 
Chandra Chatterji on 27th July 1927, by 
virtue of which Bisheshar Gir had ob- 
tained possession over 29 bighas of land, 
entitled the plaintiff now to seek posses- 
sion of the land transferred to him under 
the sale-deed, dated 29th June 1910 The 
plaintiff-respondent contended that as 
Bisheshar Gir had now become personally 
entitled to 29 bighas of the said land the 
decree passed in 1910 could be made ab- 
solute against him by partition, since he 
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' was entitled only to a half-share out of 
51 bighas 13 biswas which share came to 
25 bighas 16 biswas odd. The learned 
Munsif held that the application for mak- 
ing the decree absolute was not maintain- 
able and on that ground he dismissed the 
plaintiff's application. 

On appeal the learned District Judge 
of Fyzabad has taken a contrary view and 
has held that the application is main- 
tainable and in that view of the case al- 
lowed the appeal and remanded the case 
with directions that a final decree should 
be prepared in the case It is against 
this order of the District Judge which is 
dated 5th April 1928, that the defendant 
Bisheshar Gir has come up to this Court 
in second appeal and the same objections 
which were urged on his behalf in the 
Court of the Munsif have now been urged 
before us We have heard the parties in 
this case at great length and have come 
to the conclusion that the appeal must be 
allowed and thac the plaintiff-respon- 
dent’s application for making the decree 
absolute must be dismissed. We now 
proceed to give our reason for coming to 
this conclusion. 

Ground 1 on which it appears to us 
that the present application filed by the 
plaintiff'-resx3ondent cannot be maintained 
IS that the decree passed in his favour on 
26th July 1911, cannot be treated as a 
preliminary decree for partition The 
plaintiff, it is true, claimed a decree for' 
liossession of half-share in the entire 
lands by partition, but the decree which 
was passed in his favour was only an 
ordinary decree for possession which we 
understand to be one for joint possession 
of a half-share in the entire lands We 
are unable to construe that decree as a 
preliminary decree for partition One 
has only to look at the decree and he is 
satisfied that this interpretation is the 
only interpretation which can bo i^laced 
on the said decree. It also appears to us 
that the plain tiff -respondent himself 
treated it not as a preliminary decree for 
partition but as a final decree giving him 
joint i3ossession over half the share in 
the entire lands in suit This seems to 
be the only conclusion which one can 
derive from the application for delivery 
of possession tiled by the respondent in 
1911 and under which the possession was 
actually delivered to him in 1912 (vido 
Ex. 1, ISx A-16 and Kx.A-17) It is admit- 
ted that a preliminary decree for partition 
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cannot be executed until it has been made 
final The fact that the plaintifi applied 
for delivery of possession under the decree 
obtained by him on 26fch July 1911, 
therefore, shows clearly that he himself 
did not; treat the decree obtained by him 
in 1911 as a preliminary decree, but one 
which according to him was final decree 
for joint possession and, therefore, capa- 
ablo of being executed That being our 
view of the case it is clear that the pre- 
sent ai^plication for making the decree 
obtained on 26bh July 1911, absolute 
cannot be maintained and must be re- 
jected 

The second ground on wdiich we are of 
opinion that the application cannot be 
maintained is the ground of limitation 
In our opinion Art 181, Lim Act pro- 
vides for limitation in such eases 
Art 181 provides that the limitation for 
applications for which no period of limi- 
tation IB provided elsewhere in Seh 1 
attached to the Limitation Act or by 
S 48, Civil PC, is three years from 
the date when the right to apply ac- 
crues If the plaintiffs contention be 
accepted that the decree obtained by him 
on 26th July 1911, was a preliminary 
decree for partition, the right to get it 
made absolute accrued to him on the date 
when such decree was obtained by him, 
and if he wanted to make that decree 
absolute ho was bound in law to apply 
for getting it made absolute within three 
years from that date The present ap- 
plication has been filed more tlian 16 
years after the date of the passing of the 
original decree which is now sought to 
be made absolute This clearly cannot be 
permitted. It was argued on behalf of 
the respondent that in view of the decree 
obtained by Shankar Gir in 1913 it was 
not possible for him to execute the pre- 
sent decree We do not understand how 
this contention can help the plaintiff- 
respondent. If the effect of the decree 
obtained by Shankar Gir in 1913 was to 
Bfctflf) the iilaintift-respondent from taking 
farther action that decree still stands so 
far as the plaintiff-respondent is con- 
cerned To meet this difficulty it was 
urged on behalf of the plaintiff-respondent 
that the effect of the decree passed in 1913 
in favour of Shankar Gir was wiped out 
by the decree that was subsequently ob- 
tained by Mr Bipin Chandra Chatterji 
against the appellant We have not 
been able to follow this contention 
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Mr Bipin Chandra Chatterji is no repre- 
sentative of the respondent and when he 
brought a suit against the appellant for 
possession alleging himself to be the 
thekedar on behalf of the Sihipur estate 
he cannot by any stretch of imagination 
he said to have brought that suit for the 
benefit of the respondent 

We are, therefore, of opinion that any 
litigation ^Yhlch took place between 
Mr. Bipm Chandra Chatterji and Bishe^ 
shar Gir cannot affect the validity or 
otherwise of the decree obtained by 
Sh.inkar Gir against the plaintitf-res- 
pondent in 1913 In 1918 the plaintiff- 
respondent tried to get that decree set 
aside, but when the decree-holder agreed 
to give up his claim for costs he in hi& 
own turn agiecd to abide by the said 
decree. We are, therefore, clearly of 
opinion that the decree obtained by 
Shankar Gir against the plaintiff'-respon- 
denb in 1913 is still binding upon hin> 
and in face of that deciee the plain tiff - 
respondent cannot now take any further 
action in respect of the decree dated 
25th July 1911 We might mention also 
that the contention advanced on behalf 
of the plaintiff-respondent as based on 
S 43, T P Act (Act 4 of 1862) is wholly 
irrelevant and foreign to the scope of 
the application for making a certain 
preliminary decree absolute In seeing 
whether that decree can be made absolute' 
or not the consideration of such an argu- 
ment would not bo permissible 

The result is that the plaintiff-respon- 
dent’s application for execution must be 
considered to be time barred and if his 
contention that, in view of the decree 
obtained by Shankar Gir it was not pos- 
sible for him to get the decree obtained 
in 1911 made absolute is accepted thea 
that bar still exists and is not removed. 
On these grounds we are of opinion that 
the present application of the plaintiff- 
respondent must he rejected and we ac- 
cordingly allow this appeal and dismiss- 
the said application with costs m all the 
three Courts. 

W S /r K. Apytal allowed. 
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Gokatian Nath Misra, J. 

Mt. Chilha anJ others — Defendants— 
Appellants. 

V. 

Chcih — Plaintiff — Respondent. 

Second Appeal No 363 of 1928, Decid- 
ed on 5th Deceinbcr 1928, from decree of 
Sub-Judge, Barabanki, D/- 2Bth August 
192ff 

Hindu Law— Marriagf* — ReBtitukion of 
conjugal rights — Husband living in adultery 
— Covenant by him to give up but not giving 
up the ill icit company — Wife obtaining de- 
cree for maintenance — Restitution was not 
granted — Husband and wife. 

Under the Indian Jjaw criielby in the legal 
sense need not necess.irily lu pliyhical viol- 
ence A conrs'^ of conduct which if pei.si.sbed 
in, would undermine bhij hcilbli uf the wife is 
a siiiriciGiit jusbific ibion for refusing to the 
husband a decice for resLitubioii of conjugal 
rights. [F 123 0 IJ 

A woman w.is married when she was 10 
years of age After consummation of marriage 
at tho ago of I'l years she came to her hus- 
band’s place but found him living in adultery 
with lier elder sister from whom ho had two 
children She piotested against this conduct 
of hci husband, who suhs'Tjuently executed an 
Agreoinunt in her favour covonantmg bo give 
up his illicit connexion, bub ho had not kept 
his agreement The wife obtained a decioo for 
maintenaiico Subseciueiibly the husband sued 
for restitution of conjugal rights. 

Held that decree for conjugal rights should 
not be passed v Ritssc/, (18*17) A. C. 

3)3 and Swatinan v Siuafman, 1G4 E. R. 1467 ; 
8 All. 78 , 34 Cal. ‘J7l , .4. I. R 1024 Mad 49 
and 11 M. I. A. 531, Rel. on. [F 123 G 2j 

Hajn Prasad Varma — for Aiipelliiiifcs 

S. M. Ahmed and llarnarayan Das — 
for Respondent. 

Judgment — This is a second appeal 
111 a suit for rustiLuLion ol conjug.il rights 
The suit was dismissed by the Munsif of 
Ramsariehigbat, District Bara Banki by 
his decree dated 5tli May 1928, bub it has 
been reversed by tho decree of the Subordi- 
nate Judge, Bara Banki, dated 28tb August 
1928. 

The facts of the case stated briefly are 
that tho appellant Mt. Chilha is a mar- 
ried wife of the plaintiff-respondent 
Clihedi. The parties belong to the caste 
of the gararyas They . were niarriod 
some 11 years ago and the gauna cere- 
mony (consummation of marriage) was 
performed some live years ago. Tho case 
of the plaintiff respondent is that the 
defendant-appellant Mt Chillra left his 
house some two years ago and has not 
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since then returned. A decree for resti- 
tution of conjugal rights is, therefore, 
prayed for in tJie plaint. 

The defence put forward is to the 
effect that tho defendant-appellant was 
married to the plaintiil-respondent, 
wlien she was very young and when she 
came to her husband’s house aftd^tlie 
gauna ceremony, she found tho plaintiff 
living in open adultery with her clderl 
sister Mt Gobindi, from whom ho has 
also two children ; that she protested 
against tins action of the plaintiff -respon- 
dent, ujion which the plaintiff-respondent 
and Mt- Gobindi both heat her and that 
thereupon she loft the house of the plain- 
tiff and has since tlicn been living with 
Iier parents She further stated in her 
defence that on the advice of certain rela- 
tions tho plaintiff executed an agreement 
in favour of the appellant oti 2ist Feiiru- 
avy 1927, in which he agreed to give up 
Ins connexion with Mt. Gobindi and to 
keep the appellant with him, promising 
in case of breach of this arrangement to 
pay her a maintcnanco of Rs. 8 per month. 
It was furtlior alleged that the plaintiff 
had not kept tlie terms of tlie said agree- 
ment and consequently was nut entitled 
to claim restitution of conjug l1 rights, 
and that tho appellant was entitled bo 
iiiainfccriance as agreed upon 

Tho learned Munsif of Ramsanehighat 
who tried the case did nob believe the 
story of an actual assault deposed to by 
the defendant, Inib lie came to the conclu- 
sion that there could be no doubt regard- 
ing the fact that ])l lint iff had ill-treited 
the appellant. He, however, found that 
the plaintiff had been living in open adul- 
tery with Mb. Gobmtli foi a long time and 
from her ho had two clnldron^aiid that it 
was impossible under the circumstances 
for the appellant to live peacefully with 
the plaintiff without any apprehension as 
to her own safety. Ho also found that 
the plaintiff had not given up his connex- 
ion with Mb Gobindi even- after the exe- 
cution of tnc agreement referred to above. 
In tliis view of the case he dismissed 
the plaintiff’s suit, I may also mention 
liere that after this decree of the leirncd 
Munsif tho appellant brought a .suit for 
her maintenance against the respondent 
and obtained a decree in respect thereof 
on 9th August 1928. 

On appeal the learned Subordinate 
Judge agreed with the finding of the 
Munsif so far that it was proved. 
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that tho plaintiff-respondent had illicit 
connexion with Mt. Gobindi and that 
that connexion still continued. He also 
disbelieved the story of the actual assault 
deposed bo by the appellant. But he held 
that tho marriage tie was indissoluble 
un(^ the Hindu Law and could not be 
brolren notwithstanding that the husband 
may have a number of wives or concu- 
bines and that the defendant-appellant 
could not legally refuse to go back to her 
husband. He also held that there might 
havo been some ill-treatment, bub that 
could not 1)0 considered to bo sulheient for 
the Court to dismiss the suit for restitu- 
tion of conjugal rights He observed in 
his judgment that in the case of the par- 
ties who were gararyas beating of tho 
wives was not uncommon amongt them 
and even though the plaintiff may havo 
on some occasions slapped the appellant, 
it could not bo regarded as cruelty. In 
his opinion as long as there was no danger 
to the appellant as to her personal safety, 
legal cruelty must not be considered to 
havo been established. Regarding the 
agreement ho found that it was void un- 
der S 26, Contract Act In this view of 
the case lie passed a decree for restitution 
of conjugal rights in favour of the plain- 
tiff-respondent 

The defendant-appellant has now ap- 
pealed against the said decree of the Sub- 
ordinate Judge and tho main point which 
has now been argued before me on her 
behalf is that legal cruelty has been esta- 
blished, and that in any case the facts of 
the case are such as should not justify 
the Court in passing a decree for restitu- 
tion of conjugal rights in this case After 
hearing the parties at great length I havo 
come to the conclusion that the appeal 
must ho allowed and that the suit of tho 
plaintiff-respondent must he dismissed I 
now proceed to give ray reasons. for arriv- 
ing at this conclusion 

Under the Hindu Law, there can be no 
doubt, that it has been enjoined as a duty 
on a Hindu wife that she must ho obe- 
dient to the husband and have veneration 
for his person and that it directs that tho 
husband and the wife should be entitled 
to the society of each other : vide Dr 
Gurudas Banerji’s Tagore Law Lecture, 
1878, pages 114 and 120 We also find 
that in the laws of Manu and other books 
it is definitely laid down that married 
women must be honoured and adorned by 
their fathers and brethren, by their hus- 


bands and by the brethren of their hus- 
bands, if they seek abundant prosperity 
and that kind treatment should be extend- 
ed to wives : vide Manu, Chap 3, v 55 to 
62 It is no doubt also true that no ex- 
press provision in Hindu Law is to be 
found for a suit for restitution of conjugal 
rights nor is any particular reference 
to be found as to what would constitute a 
valid defence in such suits. 

Their Lordships of tho Privy Councili 
however, have laid down in a case decided 
so^far back as 1877 and reported in Moon- 
shee Biizloor Ruheem v. Shumsoonissa Be- 
gum (l) as to what is to be the rule of law 
which the Indian Courts should follow in 
such suits Although that was a case 
dealing with Mohammedans, the principle 
enunciated by their Lordships has been 
recognised as the general principle to be 
followed m all cases whether of Moham- 
medans or of Hindus. On page 615 of the 
report their Lordships have laid down 
the rule in the following terms : 

“ lb seems to them clear, that if cruelty in a 
degree rendering it unsafe for tho wife to re-, 
burn to her husband's dominion were estab-j 
lishod, tho Court might rpfnso to send herj 
back It viag be, too, that grosa failure by the 
husband of the 'performance of the obhgatxonv 
v)hich the marriage contract imposes on him 
for the benefit of the wife, might, if properly 
proved, affo) d good grounds fot refusing to 
him the asnstancc of the Coiift. And, as their 
Lordships have already intimated, there may 
be cases iii which the Court would qualify its 
luterfercnco by imposing terms on tho hus- 
band ” 

1 have underlined (italicized) a portion 
of the passage quoted above in order to 
indicate the principle that although legal 
cruelty may not be establised in a case, 
yet it would be perfectly open to a Court 
to refuse to pass a decree in that case if 
the circumstances proved are such that itl 
would be against the principle of justice,! 
equity and good conscience, to award 
such a relief 

It has now after a series of decisions 
become a settled rule of law in England 
that legal cruelty should not ho consider- 
ed as synonymous with acts of physical 
violence. It was pointed out by tho 
House of Lords in the case of Russel v 
Russel (2) that it was not necessary to 
prove cruelty in the proper sense of the 
term as generally understood, but it was 
enough to show that the conduct complain- 
ed of was such as to cause a reasonable 

1) [1877J 11 M. I. A. 551=8 W. R. 3 (P.G.). 

2) [1897] A. C. 393. 
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apprehension in the mind of the wife 
of danger to life, limb, or healbh, which is 
obviously far more comprehensive than 
mere physical violence. It has also been 
pointed out in some cases that where the 
general conduct of a husband towards his 
wife was of a character which tended to 
degrade the wife and to subject her to a 
course of annoyance and indignity injuri- 
ous to her health, legal cruelty should bo 
consi/lered to have been established : vide 
Swatman v Swatmati (3) 

In Paigi v Sheo Narain (4) decided 
by Straight and Tyrrell, JJ., it was held 
that where a husband came to the Court 
as plaintiff seeking its assistance for com- 
pelling his wife to return to him the 
Court could not disregard any reasonable 
objection, which she might raise to such 
a relief being granted to him on the 
ground that she had been subjected before 
to personal injury or cruelty at the hands 
of her husband, or that she had any fear 
of one or the other or that the husband 
was actually living in adultery with an- 
other woman In DiiJa? Koer v Divarka 
Nath Misser (5) the question was discus- 
sed by Mookorjee, J , at groat length The 
learned Judge arrived at the conclusion 
after discussing the various authorities 
that there may be a case in winch legal 
cruelty may nob have been strictly esta- 
blished, but circumstances short of that 
will also bar a suit for restitution I am 
in entire agreement with this view In 
Kondal Baijal lieddia) v. liancjanaifaH 
Aminal (G), the same lule of law has been 
laid down It has been hold in that case 
that under the Indian law, cruelty in the 
legal sense need not necessarily be physi- 
cal violence. A course of conduct which 
if persisted in, would undermine the 
health of the wife, is a sufficient justifica- 
tion for refusing to the husband a decree 
for restitution of conjugal rights 

I have, therefore, to see whether tho 
rule cf law enunciated in the cases quoted 
by mo above and which rule of law is in 
accordance with the principle enunciated 
by their Lordships of the Privy Council 
in 11 Moore s Indian Appeals, 551, would 
justify me to pass a decree in favour of 
the plaintiff-respondent in the present 
case. It has been found in this case that 
the defendant-appellant was married to 

(9) 164 E. R. 1467. 

(4) [1886] 8 All. 78. 

(5) [1907] 34 Cftl. 971. 

A. I. R. 1924 Mad. 4D=46 Mad. 791. 


the plaintiff while very young, being at 
the time about 10 years old, that gauna 
ceremony was performed five years after 
when she became of 15 years of age, that 
when she came to her husband’s place, 
she found him living in open adultery 
with her elder sister from whom ho hasj 
now two children, that she protested 
against this conduct of her husband, but| 
to no avail, that the husband subsequcnt-i 
ly executed an agreement in lier favemr 
covenanting to give up his connexion 
with the appellant's sister, and that he 
has not been able to keep up the agree- 
ment, wdiich has compelled the wife to sue 
for maintenance and for which a decree 
hag been passed in her favour. On these 
facts it appears to me that it is impossible 
to believe that the defendant -appellvint 
would be able to live iieacefuUy with the 
respondent Any woman living in sucli 
an atmosphere is bound bo suffer in health 
and it would be a reasonable apprehension 
on her part that she is not likely to 
receive proper treatment from her hus- 
band 1 regret I am unable to follow the 
reasoning of the learned Subordinate Judge 
that in the case of a woman belonging to a 
gararya caste any other rule than the one 
which has been laid down m the 
quoted above would be applicable, nor jin 
1 prepared to hold that it would bo open 
to a gararya husband to boat his wife and 
that she should nob bo justified in making 
a complaint if such a treatment is accord- 
ed to her 1 may observe that whether 
belonging to a high caste or low caste tlie 
principles which should ordinarily he ob- 
served by all men to whatever caste thev 
may belong must be the same 1 am, 
therefore, of opinion that legal cruelty 
has been established in the present case 
and that apart from that taking all the 
circumstances into consideration I would 
not be justified in passing a decree for res- 
titution of conjugal rights in favour of the 
plain tiff -respondent 

The appeal is, therefore, allowed, the 
decree of the learned Subordinate Judge 
is set aside, and that of the learned Mun- 
sif restored with costs in all the three 
Courts. 

W.S./r K. Appeal allowed 
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Srivastava, J 

Mahabir alicl another — DefenJinfcs — 
Appellants. 

Sheo Shanhaj and other — Plantiffs — 
Responderits 

Second Vppeil No 1S7 of 192S, Deci- 
dctl on 23rd Aui^usL 192S, from docroo 
of A'ldl Suh-Judf^e, Fyzahad, D/- 9bli 
Marcli 1928 

Transfer of Property Act, S 76 — Mort- 
gagee causing loss — Mortgagor can recover 
damages by separate suit and need not cut 
same when redemption accounts take place. 

WliGi'o moitgagoG causes loss to the mort- 
gaged propel hy in hit* possession, tha moit- 
gagor ran recover rlamagos from bun In a 
s-'paiato Sint, and ii(3ed not ncLOssaiily cut 
the Siiina in the accounts which take place 
at the tune of redemption hjciiusa the word 

ni:i} ” as used in the last clause bo S 76 
has not the force of “ must 33 Mad. 71 and 
C C> L. J dL'J, Dist [P lij C 1] 

II Hus'iain and A C. Muherjee 
Appellants 

Niamatitllah —for Ue^jp indents. 

Judgment — This is a second appeal 
arising out of a suit for the recovery of 
Hs 50 as damages for the cutting away 
of certain biinhoo clumps hy the defen- 
dants. The himboo clumps in fiuestion 
lay in two mahalb, mahal Bikhshish 
Husain and mahal Abhas Husain The 
plaintiffs were originally mortgagees of 
these two mahals and have now acquired 
the equity of redemption also by pur- 
chase but before the plaintifls purchased 
the equity of redemption in mahal Abhas 
Hussain a puisne mortgage of it was 
made in favour of the defendants The 
phuntitfs’ case was that tlie haiiiboo 
clumps in question had been planted by 
them and that the defendants had cut 
them wrongfully The main defence 
raibetl was that tiio hambfio clumps 
had been planted by the defendants’ 
ancestors, ft was also mentioned that 
the defendants were the mortgagees 
in possession of in.ihal Ahlnis Husain. 
Though the plea does not seem to have 
been distinctly raised in the written 
statement, yet it apiioars that in the 
arguments before the two Courts below 
the defendants in the alternative, relied 
on their title as mortgagees of mahal 
Abi).is Husain. Both the lower Courts 
have rejected the defendants’ pie is and 
decreed the plaintifls’ claim. 


The learned counsel for the plain tiffs- 
respondonts raised a preliminary objec- 
tion about the suit being one of a Small 
CciusG Court nature and the second appeal 
not being maintainable for that reason but 
subsequently ho conceded that the case 
at any rate so far as it related to the 
bamboo clumps in mahal Abbas Husain 
would fall within Art (2), Sch. 2, Pro- 
vincial Small Cause Courts Act and for 
that reason ho withdrew the objection. 

On the merits, the learned counsel for 
tlie defendants has urged (1) that on the 
correct construction of the mortgage-deed 
in the defendants’ favour they aie en- 
titled as mortgagees with possession to 
cut the bamboo clumps situated in mahal 
Abbas Husain and (2) that in any ease 
the question regarding damages was one 
to bo determined when accounts are taken 
between the mortgagor and the mort- 
gagee at the time of redemption and the 
present suit was not mainbamablG 

As regartls the first point, the mort- 
gagee-deed (Ex A-l) allows the mort- 
gagee to appropriate the entire profits 
towards interest and also provides that 
the entire mahal with all right anrl in- 
terest therein together with sir and siiaro 
witlioiit exception of any right or thing 
was included in the mortgage It has 
been urged that iDambooa are nob in the 
same position as timber tre(3S. They re- 
quire for tlieir x)roper growth to he cut 
periodically and their cutting does not 
constitute any waste. But in this case 
tlioro 15 no evidence? to show whether the 
bamboos at the time when they were cut 
were of a mature age and iipe for cutting 
It may he cmicedod that the cutting of 
bamboos of a particular class may amount 
to sayor produce just like the cutting of 
jungle which requires to bo cub period i- 
cxlly, hut the defendants nob only did 
not sot up any such ciso in their written 
pleadings hut hvavo alsu failed to lay the 
foundation for it in the evidence Their 
entire energy in tlie trial Court seems 
to have been directed to proving that 
the tieos had lieeii jilaiibed by their an- 
cestors. Unrler the circumstances, I must 
hold that the defendants have failed to 
show that the hanihoos in question were 
of such a class that their cutting could 
be regarded as aayer produce to which 
they are entitled under the terms of the 
mortgage-deed. This contention must, 
therefore, fail for want of necessary evi- 
dence. As regards the second point, so 
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far as the bamboo clumps situate in 
jmabal Abbas Husain arc concerned , it 
|migbt be possible for the mortgagors to 
debit the mortgagees with the loss oc- 
Icasioned to thorn by their having been 
cut in the accounts which take place at 
the tunc of redemption but I am nob 
prepared to hold that the plaintilTs are 
in any way debarred 'from claiming the 
'damages in the present suit The last 
'clause l>C 8. 76, T P Act which has been 
relied upon uses the word “may” The 
learned counsel for the defendants con" 
tends that this word should be consi- 
dered as having the force of ' must ” 

[ am not prepared to rcccpfc the conten- 
tion The cases of arJudamhai a Mu- 
(Jalcy V Kamak^Jt i Aunnal (l) and Angad 
Singh V Kadii Pra'iad (2) which have 
been referred to on this point are quite 
distinguishable and cannot alford any 
help in determining tlie (luestion under 
■consideration 

For the above reasons the appeal fails 
iind is (iisini ised with costs 

S.N /ii K Appeal dnmnsed. 

“(li Mir(i7~71^3 X“ C. 435^19 

M Ij J V38. 

(2) (. O. Ii J 'jl9— I. C. 31‘J 
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Stuart, 0. J., ano Srivastava, J 

Co>nvm^ioner of Iniome-tax, U P — 
Appellant 

V 

J aqmnhan I)a^ Tta^togi — Respondent 

Civil Reference No. 7 of L928, Decided 
on 27th August L928, mile by appellant 
Income taic Act (1922), S. 4 (3) (7)— 
Judgment-debtor giving security for certain 
«um to slay execution of partition decree — 
Interest on security paid to decree-holder — 
Receipt of interest is income — Exception to 
S 4 (3) (7) does not apply. 

On tin application to bt.iv thi*, nxGcntion 
prono>[lings in parbibion suit, th ' iljbtoi w.xs 
asked to give security for ,l certain sum and 
to pay inberesb thereon SiihsciiULMibly the 
interest was handed over to the d'cioo- 
holder. 

JCfld that the I'GCJipb of inbere'^b was " in- 
come” within the meaning of S , tlio lu- 
•coine nob Coing of a casual and non-recurring 
nature, the exception contained in S. 4 (3 (7) 
did not apply. [P C Ij 

(r II Thomas — for Appellant 
K. D. Seth and Mahahir Prasad Sri- 
vastava — for Respondent 

Judgment. — This is a reference to the 
Chief Court from the Commissioner of 
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Income-tax under the provisions of S f)6, 
Act 11 of 1922 We are aslced to answer 
the following four questions ■ 

(i) In the circumstances stated, were 
the sums of Rs 10,96H and Rs 5,621, in- 
come, to which the Income-tax Act ap- 
plies, within the meaning of S 4, Income 
Tax Act, 1922 

(ii) Did the income received in 1925- 
26, which had escaped assessment to 
income-tax, come within tlie scope of 
S 34 of the Slid Act ^ 

(ill) [s the claim tcnahlo that tlie ex- 
penditure on the litigation, between the 
asscsseo and his brother, should be al- 
lowed, under the provisions of 8 12 (3) 
of the said Act, as expenditure incurred 
solely for the purpose of cirning the 
items of interest in dispute ? 

(iv) Were the iirocnedings of the In- 
come-tax Officer bad in law, because he 
wrote one order under S 23 (3) of the 
said Act explaining the* assessments made 
separately 

The facts are as follows .Tagraohan 
Das assessco was a member of a joint 
Hindu family with his brother Indar 
Prasad Indar Prasad instituted a suit 
for partition On 25th July 1922 the 
Subordinate Judge granted a decree for 
partition One condition of this decree 
was that Jagmohan Das ava^s to receive 
certain property Indar Prasad con- 
siderel that the decree give Jagmohan 
Das more than he was entitled to and 
lie appciled to the Court of the Judicial 
Commissioner The Judicial Coiiimis- 
sioiicr's Court dismissed liib appeil on 
lOtli March 1921 Indar Prasad was 
not satisfied Tie applied for lexaeto 
appeal to tlieir Lordships of tlio Judicial 
Committpe That loxve w is granted him 
The fact that the lexvo was granted him 
did niit prevent Jagmohan Das from exe 
cubing the decree and Jagmohan Das pro- 
ceeded to execute the decree Indar 
Prasad applied foi stay of execution On 
17 th November 1924, Mr Dalai, the 
Judicial Comimsslonor, ordered the exe- 
cution to he staved on conditions that 
Indar Prasad gave security for Rs 95,000 
and further paid interest at 6 per cent 
per annum on Rs 95,000 at certain inter- 
vals into the Court The interest was so 
paid It was received by Jagmohan Das. 
As their Lordsliipsof the Judicial Com- 
mittee dismissol the appeal there has 
been no ijuostion of recovering it from 
Jagmolian Das We are asked in the 
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first) plaoe as to whether this interest is 
income to which the Income-tax Act 
applies 

We have no doubt as to the fact that 
it is ' income’ to which the Income-tax 
Act applies within the meaning of S 4 
The position was this If Indar Prasad 
had at once complied with the terras of 
the decree Jagmohan Das would have 
obtained this property From this pro- 
perty he could have obtained an income 
Owing to Indar Prasad taking the case 
to their Lordships of the Judicial Com- 
mittee the enjoyment of Jagmohan Das 
over the property was postiioncd , but 
in lieu of this enjoyment he obtained in- 
terest at 6 per cent on the amount cal- 
culated as security This was clearly 
his income. The learned counsel for 
Jagmohan Das had argued that although 
it was his income-tax is not assessable 
thereon because it consisted of receipts 
which were not receipts arising from 
business or the exercise of a profession, 
vocation or occupation and which were 
not by way of addition to the remunera- 
tion of an employee and which were of 
a casual and non-recurring nature He 
asks us to apply the provisions of S 4, 
Cl (3) (vii) The leceipts in question 
were certainly not receipts arising from 
business or the exercise of a profession, 
vocation or occupation, nor were they by 
way of addition to the remuneration of 
an employee But they were not of a 
casual and non-recurring nature In 
these circumstances the exception does 
not apply and they are assessable to in- 
come-tax 

We, therefore, answer the first question 
in the affirmative In respect to the 
second question we find that the income 
received in 1925-26 which had escaped 
assessment to income-tax came wuthin 
the scope of S 34 of the Act We, there- 
fore, answer the second question in the 
affirmative The third question is based 
upon a plea by the assessee that he should 
be allowed in reduction of his assessiiiont 
the expenses of the litigation incurred 
in the suit with Indar Prasad. He is 
not entitled, in our opinion, to any re- 
duction of assessment for this reason The 
Income-tax Officer has not in any way 
taken into account the capital which he 
gained out of that litigation. He has 
only taken into account the income which 
he derived on the capital which he ob- 
tained through that litigation. We, 


therefore, answer the third question in 
the negative The fourth question is a 
simple one. We are asked to set aside 
the proceedings on account of an irregu- 
larity We do not find that there waa 
any irregularity and wo answer the 
fourth question in the negative The 
assessee must pay the costs of this case. 
We fix the fee of the Government Advo- 
cate at Es 250 ; Es 100 has been received 
already There will further be the costs 
of printing as certified by the Government 
Advocate, and costs incurred in process, 
etc 

w S /r K Questions ansicered. 
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Stuart, C J and Wazir Hasan, J. 

Ahdxil Ilalim Khan — Plaintiff— Appel- 
lant. 

V. 

Saadat Ah Khan and others — Defen- 
dants — Eespondents. 

First Appeal No. 133 of 1927, Decided 
on 2nd April 1928, from decree of Misra, 
J , D/- 16th September 1927, reported in 
A.I R 1928 Ond/i 155- 

(a) Marriage — Preiumption — Woman con- 
tinuously living with certain man — Children 
begotten and treated ai their isaues — Man 
having absolute power of disposal over her 
income — Both jointly assessed with taxes by 
municipality — Presumption is that they are 
married — Evidence Act, S. 114. 

A Mahomedan lady livod continuously with 
another man and had children who were 
treated by her, her relatives and friends aa 
i.ssues of that man. The latter had absolute 
power of disposal over her money. The in- 
comes both of the man and the woman were 
jointly assessed with taxes by the munici- 
pality. 

Held, that the reasonable conclusion was- 
that the woman was married to the man. 
A. I. II 1016 P C.127, Bel. on. 

(b) Evidence Act, S 114 — Party abstain- 
ing from giving evidence — Presumption ia 
adverse to him. 

Where a party abstains from giving evi- 
dence in his own case, the presumption should 
be that truth lay on the other side. 

[P 12B C 1] 

fc) Mahomedan Law — Will — Power t» 
adopt given to widow with proviso depriv- 
ing her of benefits from will on her remar- 
riage — Widow remarrying — Adoption after 
remarriage is invalid. 

Where a power to adopt was given to a Ma- 
homedan widow by a will of her husband 
which stated that in case of remarriage the 
widow would not be entitled to avail horselE 
of any of the provisions of the will, the widow 
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forfeited such right of adoptiou on her remar* 
riage, and any adoption after her remarriage 
is invalid. [J? G ] 

John Jackson t Waheed-ud-Din H aider ^ 
Azizuddin Haider and Ah Raza for 
Appellant. 

M. A, J Inna, M Wasivi^ K P. Misj'a^ 
C. S. Znran, Zafarul Hasan, Rauf 
Ahmad, Mahahir Prosad Srivastava and 
Abul Hasan — for Respondents ‘ 

Juc/gment. — (After stating facts as 
given in the judgment of Gokaran Nath 
Misra, J., reported in A. 1 R 1928 Oudh 
155, and after holding that as the evi- 
dence was equally balanced the case 
should be decided on the probabilities of 
the case, the judgment discussed the evi- 
dence and proceeded ) The case of both 
sides covers a well-defined common 
ground. This ground is that Sher Mu- 
hammad Khan was married to one of the 
two sisters only, Champa or Kotki. We 
are of opinion that when the facts now 
admitted are considered in the i^erspec- 
tive ]ust now mentioned, the onlyroison- 
able conclusion is that Champa and not 
Ketki was married to Sher Muhammad 
Khan Indeed the evidential force of the 
admitted facts which we shall presently 
state is so great that Mr. Jackson, the 
learned counsel for the appellant, had to 
take up the position that the children of 
Sher Muhammad Khan had the repu- 
tation of being and treated by all con- 
-cerned as tlie children of Champa. The 
learned counsel suggested the theory 
which we regard as wholly untenable 
that these children or at least some of 
them were children born of the womb of 
Champa through illicit intercourse with 
Sher Muhammad Khan while Champa 
lived in his house together with her 
sister, Ketki, who was the lawfully wed- 
ded wife of Sher Muhammad Khan This 
theory is not only opposed to legal pre- 
sumption of legitimacy and lawful con- 
nexion: Sadik Hussain Khan v Hashiin 
All Khan (l), but is, it appears to us, 
fantastic. The facts to which we allude 
are as follows. 

(1) Champa has continuously lived in 
the house of Sher Muhammad Khan. 
Considering her status in contrast with 
the status of her sister Ketki, it is high- 
ly improbable that Champa chose for 
herself one for all the life of a parasite on 
Sher Muhammad Khan and Ketki. 

“ (1) A. I. R; 1916 P. 0^ 27=33 All.” 627=43 
I. A. 212 (P.C.). 
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(2) The children, Ibgal Jahan Begam 
and Unis Jahan Begam, daughters and 
Baqar Ali Khan son have since their res- 
pective births been treated by Champa 
and other members and friends of the 
family as the children of Champa. Indeed 
to explain this the plaintiff’s evidence 
goes so far as to say that the boy Baqar 
Ali Khan was positively affiliated by 
Champa from the moment of his birth as 
her own son. Champa spent between 
Es 6,000 to 7,000 on the marriage of Iq- 
bal Jahan Begam and arranged for a 
dowry of the value of Rs. 10,000 to 
Rs 11,000. On the occasion of the mar- 
riage of Tahira Begam, Sher Muhammad 
Khan’s daughter by another wife, Champa 
spent about Rs. 5,000 

(3) Champa received a large sum of 
money from the Court of Wards by vir- 
tue of the compromise of 16th March 
1918 Sher Muhammad Khan gives an 
account of the expenditure of this sum of 
money in bis evidence to be found at 
p 721 of the printed record. It is as 
follows 

" Out of this a am Rs. 37,500 wero spent by 
Rani CliMiipa in purchasing the share in vil- 
lage Saiyapur, District Hardoi, along with 
me, Rs. 5,500 or thereabouts were spent by her 
in building the imambara at Nanpara, 
Ri 20,000 or thereabouts wero given by her to 
my mother Nawab Menhdi Begam, and 
Rs. 20,000 or thereabouts were given by her to 
me for being deposited in the Bank. This al- 
most makes up the total of Rs. 43,000. A por- 
tion of money, say about Rs. 1,000 may have 
been spent by her on various objects, but I 
cannot give any dejail of the said expendi- 
ture ” 

This statement is significant Champa 
and Sher Muhammad jointly purchased a 
village for a very large sum of money 
Champa makes a gift of Rs. 20,000 to Sher 
Muhan^mad Khan’s mother and the 
imambara in its final form of construc- 
tion bears the inscription of the names 
of Champa and Sher Muhammad 
Khan both. We do not say that these 
facts are conclusive bub they certainly 
tend to establish a reasonable probability 
in support of bbo defendant’s case 

(4) Sher Muhammad Khan had an ab- 
solute and free power of disposal over 
Champa’s money and frequently exercised 
that power. 

(5) Champa purchased house property 
with hei money in the name and for the 
benefit of Baqar Ali Khan, the boy, and 
acted as his guardian in that transaction. 

(6) Finally we may refer to the fact 
that the incomes of Sher Muhammad 
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Khan and Champa were jointly assessed 
with taxes by the Notified Area Committee 
of Nanpara in the year 1920-1921 Indeed 
in the second column of the certified copy 
of the assessment register (Ex. A-85) the 
entry as to the description of the assessees 
is as follows: 

“ Nawab Sber Muhammad Khan, son of 
Nawab Sher Jahaii Khan, fcogfither wifch 
Champa Begam AMfc* of Sher Muhammad 
Khan.” 

The entry is clearly admissible in evi- 
dence under R 1^5, Evidence Act 1872, 
and is according to our judgment of very 
great importance It was suggested in 
the trial Court as well as before us that 
the entry just now quoted may be a for- 
gery. It seems to us that the suggestion 
is prompted by the fact that the original 
register has been in due course and ac- 
cording to the rules of the department 
destroyed We are unablo to give any 
weight to this suggestion 

We have more than once referred to 
the compromise of IGth Marcli 1918, 
which was intended to settle all claims 
of Champa and of Nawab Abdul Karim 
Khan as against the estate of Nanpara- 
Tliere is one aspect of this compromise 
which now falls to be considered. For 
the maintenance of Champa in future an 
allowance of Es 1,000 a month was fixed 
by this compromise as payable by tlie 
estate of Nanpara. This allowance has, 
of course, been received by her since and 
admittedly uniformally through the hands 
of Sher Muhammad Khan Now in this 
compromise a provision was entered as 
follows- 

” The right of the second party (that is 
Champa) to get the allowance of Rs 1,000 
per month, shall not ccasc in Ctaso of her re- 
marriage.” 

In agreement with the learned Judge 
of the trial Court we are of opinion that 
this provision was made to safeguard 
against the consequences of an already 
accomiilished fact and not of a prospec- 
tive remarriage of Champa. It is the 
plaintifi’s case .that Champa has never 
remarried. 

The defendant has examined a large 
number of witnesses and the plaintiff has 
also examined a number of them. Be- 
sides several witnesses wore examined as 
Court witnesses and yet Champa has not 
given evidence in the case The presump- 
tion is that she has abstained from giving 
jevidence by reason of the fact that truth 
|lay on the side of the defendant. (The 
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judgment after upholding the finding of 
the trial Court as to Champa’s marriage 
with Sher Mohammad proceeded to con- 
sider the effect of this finding on the 
adoption of the plaintiff). The last pro- 
vision in the will of Raja Mohammad 
Siddiq Khan 

“If any of the Rams contracted a second 
marriage after mo she shall not be entitled to 
avail herself of any of the provisions of this 
will ” 

This is a slightly different translation 
from the translation in the printed record 
hut having regard to the knowledge of 
the Urdu language possessed by one of us 
wo are of opinion that the translation 
rendered by us is more accurate. Accord- 
ing to our construction of this provision 
of the will we are f)f opinion that Champa 
on her lemarnage with Sher Muhammad 
Khan forfeited her power of adoption and 
consequently the plaintiff ’s adoption made 
by her on 25th July 1914, is invalid The 
language of this provision is so clear that 
in our judgment there is no room for any 
argument. We may, however, notice the 
argument It is contended on the side of 
the plaintiff that the provision under 
, consideration does not apply to the power 
to adopt because adoiition brings no bene- 
fit to the adopter and on the contrary it 
deprives her of her right of possession 
and enjoyment of the estate till adoption. 
We think that there is no substance in 
this argument In the first place the 
language employed excludes it In the 
second jilace, the power is a benefit pos- 
sessed by all the four widows of Eaja 
Muhammad Siddiq Khan under a gift 
from him ► 

It follows from what we have found 
above that the plaintiff’s title on which 
his claim to the estate of Nanpara rest» 
fails on the merits and consequently the 
decree under appeal must be affirmed. 

Owing to the conclusion at which we 
have arrived on the question of the plain- 
tiff’s title we do not find it necessary, in- 
deed it will not be proper, to give our 
judgment on other points affecting the 
plaintiff’s and the defendant’s title raised 
in the case So far as the defendant’s 
title IS concerned the case against it rests 
mainly on questions of law-and the facts 
involved therein are not in controversy. 
As to some of the other defences than the 
defence which we have upheld against 
the plaintiff’s title it will suffice for us 
to point out that all of them, that is bar 
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of limitation and bar of rea judicata, are 
pure questions of law and the facts in 
relation to them are not in dispute and 
are stated exhaustively in the judgment 
of the trial Court. One of the defences 
raises the question as to whether the 
plaintiff’s adoption was made with sinis- 
ter intentions. In our judgment the only 
reliable evidence on this part of the case 
is the evidence which has come out of the 
mouth of Sher Muhammad Khan and is 
accepted as true for the purpose of this 
part of the case by both sides We are 
unwilling to place reliance on any other 
evidence in this behalf. Sher Muhammad 
Khan’s evidence has fully heen noticed in 
the judgment of the trial Court 

We accordingly dismiss this appeal 
with separate costs to the three respon- 
dents. 

W S./r.K. Appeal dismissed. 
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Misra and Nanavuttv, JJ. 

Sarfaraz Khan and others — Appel- 
lants 

V. 

Mt, Rajana and others — Respondents- 

First Appeal No. 87 of 1927, Decided 
on 14th August 1928, from an order of 
Sub-Judge, Mohanlalgunj, Lucknow, 
D/-28th March 1927. 

ajc (a) Evidence Act S, 35 — Pedigree — 
Settlement pedigree amounting to itatement 
of deceased with special knowledge before 
controversy or prepared in discharge of 
public duty is admissible under evidence 
Act S. 32 (5) or S. 35. 

A BGttlement pcdigreo is admissibls in ovi- 
donco either under S. 32, Gl. (5) if it be shown 
that it amounts to the statements of deceased 
persons, who were the members of the family 
and as such had special means of knowledge 
and further that these statements were made 
before there was any controversy as to the 
point, which it sought to be established by the 
said pedigree, or under S. 3 j if it is proved 
that it was prepared by Settlement Officer in 
the discharge of public duty. 3 0. L. J. 927 ; 
1 O. L, J, 447 ; 19 O. C. 321 and A. I. R, 1926 
Oudh 101, Appl [p 132 G 1] 

_ (b) Hindu Law — Reversioner — Proof of 
title — Reversioner must prove that he ia 
nearest. 

A person claiming as nearest reversioner to 
a deceased person must establish that there 
was no intermediate heir in existence with a 
better claim to suooeed to the property of the 
deceased than he asserts: A, I, R, 1921 Oudh 
104 : 21 I. 0. 274 ; 1 O. L. J. 447 \ 2 O. L. J. 
246, Foil., 15 0. C. 364 and 23 All. 72 (P. C.), 
Ref, [P 133 G 2] 


Zafar Husain^ Hyder Husain and 
A. G. Mukerji — for Appellants. 

K. P. Misra and Daya Kishen Seth — 
for Respondents. 

Judgment. — This is an appeal arising 
out of a suit for possession and mesne 
profits. The facts of the case are that 
the property in suit which consists of 
a nine-pies and odd zamindari share in 
village Mandhauli, District Lucknow^ 
and some under-preprietary plots, groves, 
and a residential house all situate in 
village Kankaha, District Lucknow, was 
owned and possessed by one Ghulam 
Dastgir Khan, who died on 14th April 
1921, leaving behind him his widow 
Mt. Sundar, and a daughter Mt. Rajana, 
who was defendant 1 in the Court below 
and is now respondent 1 before us Mt. 
Sundar died on 4th December 1923, and 
the plaintiffs claim that they being the 
next reversioners of her husband Ghulam 
Dastgir Khan, according to the pedigree 
appended to this judgment,* are entitled 
to the said property. They also allege a 
family custom under which the widows 
in the family of Ghulam Dastgir Khan 
got only a life-estate and the daughters 
are excluded altogether from inheritance. 
Defendants 2 to 4, whu are now respon- 
dents 2 to 4, were impleaded as defen- 
dants in the case since they are trans- 
ferees of different portions of the pro- 
perty in suit from Mt. Sundar, the 
widow of Ghulam Dastgir Khan. The 
plaintiffs alleged that they (Sarfaraz 
Khan and Najaf Khan) together with 
defendant 5 Shamsher Khan are nearest 
reversioners and thus entitled to the 
property in suit. They further alleged 
that defendant 5 had made an oral gift of 
a share in the property in suit to the 
plaintiff 2, Najaf Khan It is in this 
way that the plaintiffs claim the entire 
property in suit. The defendants denied 
the pedigree set up by the plaintiffs and 
contended that neither plaintiffs 1 and 
2 (Sarfaraz Khan and Najaf Khan, nor 
defendant 5, were the nearest rever- 
sioners of Ghulanf Dastgir Khan. They 
also denied the custom of exclusion of the 
daughters as set up by the plaintiffs. 
They further contended that the widow 
of Ghulam Dastgir Khan was full owner 
of the property in suit and as such com- 
petent to make the alienations in favour 
of the defendants. In any case {^they 
alleged that the transfers in their favour 
Lafii See page 191— A’ d.] 
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wore justified by legal necessity. They 
denied the alleged oral gift by defendant 
5 in favour of plaintiff 2 and conten' 
ded that even if made it must be deemed 
to be invalid 

The learned Subordinate Judge of 
Mohanlalgunj who tried the suit, came 
to the finding that the plaintiffs hid 
failed to prove the pedigree sot up by 
them and also the custom of the exclu- 
sion of the daughters, which they alleged 
to have prevailed in the family of 
Ghulam Dastgir Khan. He found that 
the widow was not in possession of the 
property in suit as absolute owner but 
was in possession of merely a life-estate 
He further found that the transfers in 
favour of defendants except in the case 
of one transfer in favour of defendant^, 
wore made for legal necessity. He also 
found that the oral gift alleged to have 
been made by defendant 5, in favour of 
plaintiff 2, was not proved, and oven 
if proved such a gift must be held invalid 
in law On these findings the learned 
Subordinate Judge dismissed the plain- 
tiff’s suit. 

The plaintiffs have now appealed to 
this Court against the decision of the 
Subordinate Judge and have sold a por- 
tion of their claim to one Ghulam Moin- 
ud-din Hyder, who has also beeu im- 
pleaded as an appellant in the case 

In appeal it is contended before us on 
behalf of the plaintiffs that the findings 
of the learned Subordinate Judge regard- 
ing the pedigree and custom of the exclu- 
sion of daughters are incorrect. It was 
contended that the pedigree set up by 
the plaintiffs had been fully established 
from the evidence on the record and that 
similarly the custom of the exclusion of 
daughters was also proved. 

After hearing arguments on behalf of 
the appellants at great length we came to 
the conclusion that although the plain- 
tiffs had established their pedigree, yet 
they had failed to prove that they were 
the next reversioners of Ghulam Dastgir 
Khan at the time of the death of Mt. 
Sundar whicn happened in December, 
1923. The evidence which the plaintiffs 
gave in proof of their pedigree consists 
of both documentary and oral evidence. 
The documentary evidence consists of 
Exa. 1, 2, 6, 7, 9 and 10 and the oral evi- 
dence consists of three witnesses two of 
whom are the plaintiffs themselves and 
ode of them happens to be their relation. 
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Plaintiff 1 Sarfaraz Khan was exa- 
mined as P. W. No. 6 and plaintiff 2 
Najaf Khan as P W. No. 1, and Sikandar 
Khan, the relation of the plaintiffs, was 
examined as P. W. No 2 The learned 
Subordinate Judge disbelieved the oral 
evidence and on the strength of the docu- 
mentary evidence found that the pedigree 
set up by the plaintiffs had been establi- 
shed except this fact that it was not 
proved that Imam Khan and Wazir Khan 
were brothers, and sons of one Kesri 
Singh, who had become a Muhammadan 
in his lifetime. The Subordinate Judge 
came to this conclusion because in his 
opinion Ex 9 which was a sebLlement 
pedigree and which was tlie only evi- 
dence to prove this fact was inadmissible 
in evidence We have to see how far 
this view of the learned Subordinate 
Judge is correct. 

On the question of settlement pedigree 
the law which has prevailed in the Pro- 
vince of Oudh for a number of years, 
being based on several decisions of the 
late Court of the Judicial Commissioner 
of Oudh, is to the effect that a sobtlemeut 
pedigree can be admitted in evidence 
either under S. 32, Cl. (5), Evidence 
Act 1 of 1872 or under S 35 of the said 
Act If the settlement pedigree is one 
signed by the members of the family, it 
would be admissible under S 32, Cl. (5) 
as statements of deceased persons as to 
relationship since such statements would 
be considered to be of those persons hav- 
ing special means of knowledge It must, 
however, be proved that statements were 
made by them at a time when there was 
no dispute as to the pedigree set up If, 
however, the pedigree is not signed by 
the members of the family but is prepared 
by the Settlement Officer himself after 
proper enquiry and bears his signatures 
it can be admitted under S 35, Evidence 
Act, as an entry in a public record stating 
a fact in issue and made by a public 
servant in the discharge of his official 
duties 

In Kashi Singh v. Balraj Singh (l) 
Mr. Evans, A J. C., held that a pedigree 
produced before a Settlement Court was 
admissible in evidence under S. 32, 01 (5), 
Evidence Act, if it was proved that the 
persons making the statement contained 
in the pedigree were dead and had special 
means of knowledge. 


(1) [1911] 10 I. 0. 199. 
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In Suraj Bali v. TUok Ghand (2) Mr 
Lindsiy (Sir Banjatnin Lindsay) held thaii 
the pedigrees filed in the Settlement 
Courts would be admissible under the 
provisions of S. 32, Cl (5j, Evidence Act, 
to prove the statemant of deceisal per- 
sons relating to the family connexions, 
provided it is shown that the persons who 
made the statements had some special 
means of knowledge with rogird to the 
relatiofiship, which is deposed to, and that 
such knowledge should be presumed in 
the case of the members of the family or 
in the case of those persons, who are 
closely related to the family. 


it was found that although it had- not 
been signed by. any member of the family, 
yet it was established that the contents 
were adopted by the members of the 
family, who were privy to its preparation 
and that upon its basis the entries in the 
khewat were rnide at the time of the 
settlement, and it was, therefore, held 
that the pedigree was relevant and ad- 
missible under S. 32, Cl (O), Evidence 
Act. 

In Kashi Singh v. Ham Naratn (4) 
Mr. Stuart, J C. (now Sii Louis Stuart) 
held that where in order to establish 
a pedigree reliance was placed upon a 
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In Ham Din v. Kayasth Pathshala, 
Allahabad (3) [ai Bench of the late Court 
of the Judicial Commissioner of Ouih 
consisting of Mr Stuart, J. 0. (now Sir 
Louis Stuart) and Mr Kendall, A. J C I 
a pedigree put forward in the settlement 
prooeedings was produced in evidence and 
(a) L19I6] 3 O. L. J. 337 =*36 I. 0. 66. 

(8) [1914] 1 0. L. J. 447=125 I. 0. 623. 


genealogical table put in at the time cf 
the settlement in order to make the docu- 
ment admissible in evidence it must be 
established that the document was pre- 
pared by a member of the family or an 
official, whose duty was to prepare it \a 
di scharge of IHs official duty 
(4) [19i7J 19 o'. 0. 321=:S7'l^. U8s»a O.fTj 
560. ■ 
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In Baij Nath Singh v Bahadur Singh 
(5) decided by a Beach consisting of Mr. 
Dalai, A J C (now Mr Justice Dalai) 
and Mr Wazir Hasan, A J. C (now Mr 
Justice Wazir Hasan) a pedigree, which 
was hied before a ^settlement Court, was 
produced as evidence in proof of the pedi- 
gree set up The document did not bear 
the signatures either of any of the co- 
sharers of the village or of the Settlement 
Officer The file of the Settlement case, 
however, showed that the pedigree was 
expressly referred to in the report of the 
Sadar Munsanm, which was addressed to 
the Settlement Officer and the khewat of 
the village, which was attested by all the 
village cosharers had been prepared on 
the basis of that pedigree It was held 
that the pedigree in question had been 
prepared for the settlement purposes and 
was the basis of the entries in the khewat 
and, therefore, it should be treated as a 
document prepared by a public officer in 
the discharge of his official duty and that, 
therefore, it was admissible under S 35, 
Evidence Act 

These cases therefore, in our opinion, 
leave no room for doubt that the settle- 
,tnenb pedigree can be held to be ad- 
Imissible in evidence either under S 32, 
Cl. (5), Evidence Act, if it be shown 
that it amounts to the statements of 
deceased persons, who were the members 
of the family and jas such had special 
means of knowledge and further that 
'these statements were made before there 
was any controversy as to the point, 
jwhich it is sought to be established 
by the said pedigree of his or under 
;S 35, Evidence Act, if it is proved that it 
iwas prepared by Settlement Officer in 
!the discharge of public duty 

The learned Subordinate Judge has 
rejectel Ex 9 which is the settlement 
l^edigreo on the ground that it does not 
contain the signatures of any of the 
zemindars of the village, nor does it con- 
tain the signatures of any Settlement 
Officer He has, therefore, held thaf the 
document is nob admissible in evidence 
either under S 32, 01. 5, Evidence Act, 
or under S 35 of the said Act. The 
certified copy of the settlement pedigree, 
it is true, does not bear the signatures of 
any person. We, therefore, thought it 
advisable to send for the original settle- 
ment record in which this pedgree is to 
be found and to see for ourselves whether 

(5) A. 1. B. 1926 Oudh 101. 


the original document does or does not 
bear the signatures of any person. The* 
original file was sent for and on an in- 
spection we found that it bore the signa- 
tures of the Sadar Munsarim Bibu Gajrat 
Singh. On an inspection of the file we- 
found that on 24th January 1865, 
Mr. G B- Maconachie, Settlement Officer 
had entrusted the Sadar Munsarim with 
the task of preparing the khewat. On 
Ist February 1865, he prepared the said 
pedigree and the khewat on its basis 
The pedigree bears his signatures as well 
as the date and is to be found in the filo- 
as paper No. 4. On 30th April 1865, the 
Sadar Munsarim finished his enquiry 
and Submitted his report to the Settle- 
ment Officer On 24th July 1865, the 
Settlement Officer summoned the zemin- 
dars of the village to appear before him 
on 27th July 1865. We further find 
that all the zemindars of the village ap- 
peared and verified the accuracy of the 
khewat which had been prepared on the 
basis of the pedigree The khewat was 
finally accepted and brought on the set- 
tlement record on 28th April 1868. 
There is, therefore, no doubt left in our 
mind that the original of Ex. 9 is clearly 
admissible in evidence under S. 35, Evi- 
dence Act, as a record prepared by a 
Settlement Officer in the discharge of his 
official duty The document shows 
clearly that Kesari Singh had two sons 
Imam Khan and Wazir Khan as alleged 
in the pedigree filed by the plaintiffs. 
We are, therefore, of opinion that the 
pedigree, set up by the plaintiffs, a copy 
of which as stated above, has been at- 
tached to this judgment has been fully 
established and that we are, therefore, 
unable to accept the finding of the 
learned Subordinate Judge on this point 

There is, however, another difficulty 
in the way of the plaintiffs, which we 
have already indicated and which -in our 
opinion goes to the root of their whole 
case 

In Mathura Prasad Singh v. Bhutan 
Singh (6) Mr Piggott (now Sir Theodore 
Piggott) held that where person claimed 
as the next reversioner to a deceased 
Hindu he had not merely to prove his 
descent from the same common ancestor 
as the person, whcse estate he was claim- 
ing, but also to adduce some evidence 
that there was no intermediate heir in 
existence with a better claim than his. 

^ (6) [1912] 15 0. C. 364=14 I. C, 339. 
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In Bhabuti Singh v. Khetal Singh 
>(7) Mr. Piggott (now Theodore Piggotfc) 
und Mr. Lindsay (now Sir Benjamin 
Lindsay) followed the above case and 
held that it was incumbent on the plain- 
tiffs who claimed as reversionary heirs 
to lead some evidence to show that all 
other lines of descent from the alleged 
common ancestor were exhausted down to 
a point, which excluded the possibility 
of the \ existence of nearer reversionary 
beirs than the plaintiffs. 

In Bam Dinv. Kayastha Pathasala, 
Allahabad (3) decided by Mr Stuart, C.J , 
{now Sir Louis Stuart) and Mr. Ken- 
dall, A. J. C., the same view of law was 
again followed and it was held that 
where plaintiffs claimed as reversionary 
heirs of a deceased person in order to 
-establish their right they must prove 
their relationship to the deceased and 
also that they were the nearest rever- 
sioners to him. 

In a subsequent case reported as Chan- 
dan Singh v. Bhabhuti Singh (8) the case 
of Mathura Prasad v. Bhutan Singh (6) 
was again followed by Mr Stuart, A.J.C,, 
(now Sir Lous Stuart) and it was held 
that a person claiming as nearest rever- 
sioner to a deceased person must estab* 
lish that there was no intermediate heir 
in existence with a better claim to suc- 
ceed to the property of the deceased than 
he asserts. 

In Jashodhav, Murhdhar (9) Mr. Wa- 
.zir Hasan, A. J, C , (now Mr, Justice 
Wazir Hasan) laid down the same rule 
tfollowing Mathura Prasad's case (6). 
He held that where a pedigree 
on which the plaintiff came into Court 
on the face of it showed a number of 
•persons higher in degree than the plain- 
tiff , he was not entitled to succeed 
unless he established that those who 
were higher in degree than him, were 
■extinguished on the date when the suo- 
vcession opened. If he failed to prove 
this his suit must fail. 

We might also mention a case decided 
ijy their Lordships of the Privy Council 
and reported as Surjan Singh y. Sardar 
Singh (10). That was a case which went 
up in appeal to the Privy Council from a 
• decision by the late Court of the Judi- 

(7) [19*13] 2iT. 0. 274’ 

8) [1915] 2 0. L. J. 246=30 I. 0. 220. 

9) A. I. R. 1931 Oudh. 104=24 O 0 1, 
ilO) [1901] 23 All, 72=27 I. A. 103=7 Sar. 752 

(P.O.). 


cial Commissioner of Oudh, in which 
that Court had held that plaintiff before 
he can be entitled to succeed in a case 
like this must adduce some evidence to 
show that there was no intermediate heir 
in existence who could have a better 
claim than him. This will appear from 
p. 74 of the report, where the judgment 
of the learned Judicial Commissioner of 
Oudh is quoted. The decision of the ap- 
peal Court was confirmed by their Lord- 
ships. 

We are, therefore, of opinion that before' 
the plaintiffs can be held to be entitled 
to a decree in the present case they must 
establish that on the date of the death of| 
Mt. Sundar in December 1923, no other' 
person higher in degree was in existence. 
We have examined the record carefully 
and spent a great deal of time in going 
through the evidence of all the witnesses 
in the case but we are driven to the con- 
clusion that at least so far as Ghasite 
Khan, father of Shamsher Khan, defen- 
dant 5 is concerned it is not established 
that he was dead at the time of the death 
of Mt. Sundar. He is admittedly a re- 
versioner nearer in degree than either of 
the plaintiffs. Najaf Khan, P W. 1, 
deposed only to the effect that all male 
members in the family except himself, 
Sarfaraz Khan and Shamsher Khan were 
dead and that those three persons were 
the nearest reversioners alive. The value 
of his statement as to the plaintiffs being 
the nearest reversioners is, in [our opi- 
nion, of no value whatever, when we find 
from the pedigree that although he is a 
degree lower than Sarfaraz Khan yet he 
states that both of them are the nearest 
reversioners. Similarly Sarfaraz Khan, 
P W 6, deposed to the effect that 
amongst the male members only he, 
Shamsher Khan, and Najaf Khan were 
alive. On the strength of 'this evidence 
it was contended that it ought to beheld 
that on the date of the death of Mt Sun- 
dar these three persons were the nearest 
reversionary heirs. We, however, regret 
to observe that we cannot come to that 
conclusion, as the mere evidence to the 
effect that certain persons were now dead 
and that the persons who were alive were 
the nearest reversioners, does not prove 
that they were the nearest reversioners, 
at the time of the death of Mt. Sundar. 
She died in the year 1923 and the evi- 
dence of these witnesses was recorded in 
1926. It may have been that when these 



Amber Hasan v Md. Ejaz Husain 


1929 


134 Oudh 

-witnesses gave their evidence they were 
the nearest reversioners, but this is not 
enough They have to establish further 
that they and they alone were the per- 
sons alive at the time of the death of Mt 
Sundar. If the plaintiffs had given even 
a slight evidence to that effect, we would 
have held that they had discharged the 
burden of proof which rested upon them, 
but we are painfully driven to the con- 
clusion stated above since the evidence, 
as it stands, is not sufficient to discharge 
the burden of proof, which is required of 
them in law The case appears to us to 
have been very badly conducted but for 
this the plaintiil's must be hold entirely 
responsible We were asted to remand 
the case for further evidence, but there 
are no grounds for our acceding to this 
request 

After arguments had been concluded in 
the case the learned counsel for the 
plaintiffs drew our attention to one more 
document, namely. Ex 6 which accord- 
ing to his contention proved that Gha- 
sito Khan, father of Shamsher Khan, de- 
fendant 5, who could bo the only iierson 
nearer in degree than the plaintiffs, .vyas 
dead in 1923 Wo have examined that 
document It is a khewat prepared at 
the last settlement of the District 
Lucknow by Pandit Raghubar Dayal, the 
Settlement Deputy Collector The khe- 
wat mentions the name nf Shamsher 
Khan (defendant 5) son of Ghasite Khan 
as oue of the cosharers in the village 
It was on the strength of this entry 
that it was argued that Ghasite Khan 
must be considered to be dead. We 
regret we are unable to take that view 
The mere fact that the name of a parti- 
cular person is to be found entered in 
the khewat of a particular village as 
having a certain share does not show 
that his father is dead, unless it is pro- 
ved that the share, which is recorded in 
his name was so recorded by virtue of 
inheritance It is quite possible that 
the father may have gifted his share to 
his son or that the son may have obtained 
that share by purchase or other means 
Unless it be established that the share 
which stands recorded in his name is the 
same share which was owned by his 
father and that it came to be recorded 
in his name on his death by right of in- 
heritance, no conclusion like the one 
which the plaintiffs asked us to draw 
in this case, can be drawn. 


We are, therefore, of opinion that tho 
requirements of law which have been con- 
sistently followed in Oudh as shown by 
the cases, which we have quoted above 
have not been fulfilled in this case. The 
plaintiffs have, in our opinion, failed to 
establish that Ghasite Khan, father of 
defendant 5, was dead at the time of the 
death of Mt Sundar It is admitted that 
if he had been alive on the date, he would 
be one degree nearer than the plaintiffs 

We, therefore, hold that the plaintiffs 
have failed to establish that they are 
the nearest reversioners of Mt Sundar’s 
husband In view of these findings it is 
not necessary that wo should discuss 
the question of custom involved in 
the case 

We, therefore, dismiss this appeal with 
costs 

Mn/r.k. Ajiyeal dismissed , 
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Misra and Srivastava, JJ. 

Ameer Hasan — Defendant — Appel- 
lant. 

V. 

Muhammad Ejaz Husain and others — 
Plaintiffs and Defendants — Respondents. 

First Appeal No. 50 of 1928, Decided 
on 18th October 1928, against decree of 
Sub-Judge, Lucknow, D/- 17th January 
1928 

(a) Mahomedan Law — De facto guardian — 
Agreement to refer to arbitration by 
mother for her minor children ii not binding 
— But award if not unfair or corrupt and re- 
cognized for over 14 yeara should be recog- 
nized as family arrangement and should not 
he disturbed. 

No doubt agreement to refer to arbitration 
executed by a Mahomedan mother on behalf 
of her minor children cannot bo considered to 
be binding on them and the award is an in- 
operative document as an award, but if the 
scheme of distribution promulgated in the 
award is in no way perverse or unfair or in- 
fluenced by any corruption or misconduct of 
the arbitrators and has been followed with- 
out any objection whatever for a long period 
extending over 14 years can well bo recognized 
as a family scttlcmout and should not he dis- 
turbed. Even if the agreement and the award 
based thereon are both legally inoperative do- 
cuments, the settlement relating to the family 
property laid down in the 'award should be 
considered to be a valid family settlement : 
35 AIL 337 (P.C.), RcL on,\ AJ.R. 1910 P.C. 11, 
47 Cal. 713 and A. I. R. 1920 Oudh 449, Expl. 

[P 139 0 2 ; P 141 0 1] 
Kf (b) Family Settlement ^ Mahomedaia 
Law — Minors' interests fully safeguard- 
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ed— Adult membera acceptms Arrangement 
— It is binding also on minors. 

EvQti in the case of a Mahomedan family if 
the family arrangement is a f.air and equita- 
ble one it should nob bo rajeobod simply on the 
ground thab tho minors waro nob ropresantod 
by a properly eonsbibutod guardian of theirs at 
the time when tha arrangement was arrived 
at. If thi inborosbs of the minor children are 
fully safeguarded and if all the adult mombers 
of bho family accept tho arrangement it should 
be hold |hi tiding on the minors. 33 All. 
(P.C.), 3 Aqra H. C. R. 82 and A. I. R. 1922 
P. C. 356, AppL [P UO 0 2] 

(c) Family Settlement — Although persons 
relinquish their claim on property allotted 
to others it is not transfer but family 
arrangement. 

Where several members of a family arrive 
at a Botblcment each one relinquishing his 
claim in rospeeb of the property nob falling to 
hiB share and recognizing the rights of the 
others as they had previously assorted tt ♦'o 
tho portions allotted to them respectively, the 
transaction should be looked upon as a family 
arrangomorit and not as a transfer from one 
member to the other member 33 AIL 350 
{P.C ), A. I n. 1922 P C. 356, 17 O. C. 108 and 
A. I. n. 1928 Oudh 307, Foil. [P 142 0 1] 

(d) Family Settlement — Existing dispute 
is not necessary — Avoiding possible or anti- 
cipated dispute is sufficient consideration. 

In order to have a valid family settlement 
it is not necessary that there must bo a dispute 
in existence at the time when such settlement 
is arrived at. It may be thab tho mombers of 
tho family may anticipate d'sputes likely to 
arise theroafter and if in order to prevent tho 
arising of such disputes and to secure peace 
and happiness in tho family they arrive at 
a settloment among themselves, the settle- 
ment arrived at must bo deemed to bo valid : 
22 O. C. 300, Foil. [P 143 C 2] 

(e) Practice — Pleadings — Oral gift. 

A party relying upon an oral gift is bound 
to prove with the utmost precision tho words 
on which he relies with other circumstances of 
time and place 12 M. I. A. 1 (P.C.), ReL on. 

[P 144 0 21 

(f) Advancement — No presumption in 
India — Each case should be decided on its 
merits. 

There is no presumption in India as to tho 
advancement and the decision whether a tran- 
saction' is benami- or not has to bo given ac- 
cording to merits m each case. [F 146 G 1] 

(g) Evidence Act, S. 3 5 — Guardianship 
certificate in Oudh by District Judge U 
admissible under S. 35. 

In the province of Oudh a cortifiaate of guar- 
dian ship issued by a District Judge to a guar- 
dian appointed by him of a particular minor 
la a record made by a public servant in the 
disohargo of his official duties and an entry 
in such record is thoroforo admissible under 
S. 35 : A. L R, 1926 Oudh 88, FolL\ 17 Cal. 
849; 18 All. 478 and 5 P.-L./. 460. ExpL and 
not Foil. [P 147 0 1] 

(h) Trusts Act, S. 88~Perion entitled to 
profits — Difficulty in tracing them — Fixed 
rate of interest should be allowed in Court's 


discretion — Rate need not be tha current 
rate — Mesne profits — Damages. 

Where a person is entitled to profits and a 
soriouB difficulty arises in tracing and appor- 
tioning tho mesne prodts, a fixed rate of inte- 
rest should be awarded in that case on the 
value of the property, it will be in the option 
of the Court either to decree the prodts or to 
decree such interest, which it may deem proper 
in the circumstances. It need not necessarily 
be the current rate of interest. [P 145 G 1, 2] 
Niamatullah, Mohammad Ayub and 
Naziruddin—ioT Appellant. 

Pear ay Lai Banerji and Ghulam Ha- 
san — for Eespondenfcs 

Judgment — These are two connect®*! 
appeals arising out of a suit brought 
the Court of tho Subordinate Judges 
Lucknow by one Mohammad E]az Husai^ 
and his sister Mt. Khahqunnisa princi- 
pally against defendant 4, Sheikh Amir, 
Hasan, Mt Faiyazunnissa defendant 7 
and defendant fi, Mt. Hamidunnissa, tho 
wife of defendant 4. 

The relationship between the parties 
to this suit will appear from a pedigree 
which we attach to this judgment [see 
p.l^^—Ed] and which will also facili- 
Uto the appreciation of many points rai- 
sed in the case 

The allegations upon which the plain- 
tiffs came into Court are to the effect that 
one Sheikh Mohammad Husain was pos- 
sessed of largo properties situate in 
Lucknow and other places He had mar- 
ried twice From the first wife were 
born one, Sheikh Amir Hasan, defendant 
4, and three daughters one of whom died 
during the lifetime of Shoikh Mohammad 
Husain and tho other two are Habibun- 
nissi and Wahidunnissa, defendants 5 
and 6 in the case. Defendant 7 was his 
second wife From her were born four 
sons, Mohammad Iftikhar Husain, defen- 
dant 1, Mohammad Ejiz Husain who is 
plaintiff 1, Mahmud Husain who is de- 
fendant 2, and Ekram Husain, defendant 
3. From this second wife Mohammad 
Husain had also a daughter named Kha- 
liqunnissa whe is plaintiff 2 in this case 
It will thus appear that- the plaintiffs 
and defendants 1 to 6 are tho issues of 
Sheikh Mohammad Husain, defendant 7, 
Mb- Faiyazunnissa is his second wife and 
defendant 8 is Mt. Hamidunnissa wife of 
Amir Hasan defendant 4. 

The properties left by Mohammad Hu- 
sain are entered in lists (A), (B) and (C) 
attached to the plaint. The properties 
mentioned in list (D) attached to the 
plaint are alleged by the plaintiffs to be 
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properties acquired from the profits of the lifetime of Sheikh Mohammad Husain 
the property left by Sheikh Mohammad and continued to do so after his father s 
Husain and therefore to constitue a por- death; that defendant 4 got defendant 7 
tion of his assets. List (E) attached to to execute an agreement of reference to 
the plaint contains the mesne profits in arbitration on 25th March 1912 which 
respect of those properties which the resulted in an award which was deliver- 
plaintiffs claim in this suit. ed by the arbitrators on 2nd April 1912 

GHULAM ASHRAF 


Muhammad Sharif Muhammad ZarlE 


Nasir XJddin Fasih Uddin Muhammad Fazal Ashraf 
Umpire Husain D. W. 17 

Muhammad Ashraf, Son-in- 
law of Muhammad Hussain 
D. W. 14 


1st Wife sister of ^ 2nd wife, defendant 7 

Tawangar Ali daughter of Tawangar All 


Amir Hasan Wahid-un-nisa Habib-un-nisa Daughter 
(Deft. 4)= (Daft. 6) wife of (Daft. 5) wife of (married to 
Hamid-un- Sakhawat Ali Munir Hussein Muhammad 
nisa (Deft. 8) son of son of Tawangar Ashraf 

Tawangar Ali Ali P. W. 11 D. W, 14) 


Khaliq-un-nisa Muhammad Iftikhar Mahmood Ikram Husain 
(Plfl. No. 2) Hussain Hussain (Daft. No. 3) 

(Deft. No. 1) (Deft. No. 3) 

HAJI ENAYAT ALI 


Aulad Ali Daughter Daughter married to Tawangar Ali 

(Arbitrator D. W. 12) | Muhammad Husain 

Khurshed Husain (Ist wife) 

(Arbitrator D. W, 6) 


Faiyaz-un-nisa Munir Husain Sakhawat Ali Hamid-un-nisa Ishtisq Ali 
2nd wife of P. W. 11 (Deceased husband Deft. 8 (Deceased). 

Muhammad Husain (Husband of of Wahid-un-nisa wife of Amir 
Deft. No. 7 Habib-un-nisi Deft, No. 6) Hasan Deft. No. 4 
Deft. No. 5) 

The plaintiffs alleged that Mohammad and that under that award several item^ 
Husain died on 4th March 1912 leaving of the property were declared to be the 
the plaintiffs and defendants 1 to 7 as his properties belonging to Sheikh Amir Ha- 
heirs at the time of his death of whom san, defendant 4 and Mt. Faiyazunnissai 
the plaintiffs and defendants 1 to 3 were defendant 7 having been acquired by the 
minors at that time, the remaining heirs deceased for them or having bean gifted 
being majors; that defendant 7 the to defendant 4 by the deceased in bis 
mother of the plaintiffs and of defendants lifetime, and the rest of the property was 
1 to 3, was a pardanashin and illiterate declared as one in which all the heirs of 
lady and was not fully aware of the as- Mohammad Husain were to get their 
sets and the nature of the property left shares due to them under the Mahome- 
by Sheikh Mohammad Husain; that de- dan law. 

fendant 4, Sheikh Amir Hasan, had the The plaintiffs further alleged tha 
management of the entire property during they are not bound by the agreement o 


Ejaz Husain 
(Plff. No. 1) 
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by the award siaoa Mb- Faiyazuanissa, 
their mother, did not execute the agree- 
ment out of her free will nor was she 
competent in law to execute it on their 
behalf; in short they challenged the 
validity of the arbitration proceedings 
They also contended that they were en- 
titled to their share in the property en- 
tered in list (D) since it had been acqui- 
red 01 ^' of the profits of the estate left by 
Sheikh Mohammad Husain and constitu- 
ted a portion of his assets. They also 
claimed mesne profits in respect of that 
property which they entered in list (E) 
attached to the plaint. They further 
alleged that plaintiff 1 attained his ma- 
jority on 21st October 1923, and plaintiff 
2 did so on 8th October 1925, and that 
they came to know of the facts mention- 
ed in the plaint in the beginning of Octo- 
ber 1926 and consequently their suit 
which was brought on 20bh October 1926 
was within limitation. The plaintiffs 
claimed a decree for possession by actual 
partition in respect of 21/104th share in 
the property mentioned in lists (A) bo (D) 
attached to the plaint and claimed mesne 
profits to the extent of Bs. 6,633-7-6 to- 
gether with interest at 6%. They also 
claimed future mesne profits. 

Defendant 7 did not put in appearance 
in the Court below. Defendants 1 to 3 
who are the real brothers of the plain- 
tiffs supported the plaintiffs’ case. The 
suit was mainly contested by defendant 
4 and defendants 5 and 6 who are his 
real sisters supported him in his defence. 
Defendant 8 said that she was the owner 
of the property which was entered in her 
name and that she had purchased it out 
of her own money and that the plaintiffs 
could nob claim any share therein. 

Defendant 4 contended that the agree- 
ment and the award were binding on the 
plaintiffs. Even if the agreement and 
the award be not considered to be valid 
the scheme and the division of the pro- 
perty embodied therein had been accept- 
ed by all the members of the family of 
Bheikh Mohammad Husain and thus 
constituted a valid family arrangement 
which the plaintiffs could not be allowed 
to challenge. Regarding the properties 
which were purchased by Sheikh Moham- 
mad Husain during his lifetime either in 
his name or in the name of his step- 
mother Mt. Faiyazunnissa he maintain- 
ed that those transactions could be 
considered to be benami but the proper- 
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ties dealt with in them should not be 
considered to be the exclusive properties 
of the persons in whose name they had 
been acquired, since the idea of Sheikh 
Mohammad Husain was to provide for 
him and his stepmother Mt. Faiyazun- 
nissa, defendant 7. Regarding one prin- 
cipal item of the property in suit, name- 
ly, the factory with building and land 
known as Victor Ice and Flour Mill 
situate in Bhagh Sherjang in the City 
of Lucknow which is item 9 of list A, 
he contended that the plaintiffs could not 
claim any share in that factory since it 
had been given to him by Sheikh Mo- 
hammad Husain by means of an oral gift 
about two months before his death and 
it was therefore his own property. Re- 
garding the two ice factories, one at Aish- 
bagh and the other at Gorakhpore which 
had been recently started by the defen- 
dant and which were to be found as 
items 1 and 2 of list (D), the defence 
was that these factories had been built 
and started by himself with his own 
funds and could not be in way consi- 
dered to be a portion of the assets of his 
father Sheikh Mohammad Husain, decea- 
sed, and that consequently the plaintiffs 
were not entitled to claim any share 
therein. As to items 3 and 4 entered in 
the same list (D) which consisted of a 
new residential house built close to the 
factory at Bagh Sherjang and of mort- 
gagee rights in respect of Chak Dugawan 
situate in Lucknow under a deed execu- 
ted in his own favour, he alleged that 
these were his own exclusive properties 
and the plaintiffs could not claim a share 
therein. He also denied the plaintiffs’ 
right to claim any profits in respect of 
the three items of property mentioned in 
list (E) attached to the plaint. Those 
profits were in respect of the Aishbagh 
factory, the factory at Gorakhpore, the 
Chak Dugawan property and the pro- 
perty in Amethi which had been acquired 
by defendant 8. He further pleaded that 
the claim of the plaintiffs was barred by 
limitation. His contention was that 
plaintiff 1 was born in August 1900 and 
the suit was brought in 1926, more than 
three years after the attainment of ma- 
jority and was thus barred by limitation 
The main points therefore for decision 
in this case were as follows: 1. Whe- 
ther the award dated 2nd April 1912, 
could be considered to be valid as such 
or at any rate as a family settlement ? 
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2. Whether the Victor Ice and Flour 
Factory situate in Bigh Sherjang Mo- 
hall a Eakabganj, City Lucknow had been 
gifted orally by Sheikh Mohammad Hu- 
sain to Amir Husain, defendant 4 during 
his lifetime some two months before his 
death ? 3. Whether the plaintiffs are 

entitled to any share in the ice factories at 
Aishbagh, City Lucknow and at Gorakh- 
pore, and in the profits thereof or whether 
thev are entitled only to their share in the 
old Victor Ice and Flour Factory situate 
at Bigh Sheriang at Lucknow in case the 
family settlement and oral gift set up by 
defendant 4 are held not to be established'^ 

4 If the plaintiffs be found to bo entitled 
only to their share in the old Victor Ice 
and Flour Factory wliat is the proper 
valuation of that factory as it stood at 
the date of the death of Mohammad 
Husain and should the plaintiffs be al- 
lowed any interest on the sum represent- 
ing their share and if so, at what rate ? 

5 Whether the items Nos 1 to 9 men- 
tioned in list (A) attached to the plaint 
were acquired by Mohammad Husain as 
benarai in the names of his son Amir 
Hasan (defendant 4) and his wife Faiyaz- 
unnissa (defendant 7 ) or whether they 
are their own proprietors having been 
acquired by him for their use and benefit? 
6. Whether the residential house built 
by defendant 4 close to the site of the old 
Victor Ice and Flour Factory at Bagh 
Sherjang and the mortgagee rights in 
Chak Dugawnn could be treated as assets 
of Mohammad TIusain ^ 7. Whether the 
muafi property situate in village Amethi 
District Lucknow acquired by defendant 8 
is her own property or should that also 
bo treated as assets of Mohammad Hus- 
sain ? (8) Is the claim of plaintiff 1 bar- 
red by limitation ^ 

The learned Subordinate Judge of 
Lucknow who tried the case with care 
and attention decided by his judgment 
dated 17tli January 1928 that the award 
could not bo considered to be a binding 
document inasmuch as Mt. Faiyazun- 
nissa, defendant 7 the mother of the plain- 
tiffs bad no right in law to agree to an 
arbitration on behalf of the plaintiffs 
who were minors at the time. The case 
of a family settlement though taken in 
the pleadings does not seem to have been 
pressed before him in the course of argu- 
ments and the learned Subordinate Judge 
has not therefore given any finding on the 
point. He held that the oral gift set up 
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by defendant 4 in respect of the Victor 
Ice and Flour Factory at Bagh Sherjang, 
Lucknow, had not been established. He 
also hold that the plaintiffs were not en- 
titled to any share in the new factories 
started by defendant 4 at Aishbagh and 
at Gorakhpore nor in the profits thereot 
but they were entitled to their share in 
the Victor Ice and Flour Factory as it 
stood at the time of the death of Moham- 
mad Husain He held that the plaintiffs 
were entitled on this account to their 
share in the sum of Es. 25,526 which he 
found to be the value of the factory at 
that time. He awarded the plaintiffs in- 
terest on their share in the said sum at 
the rate of 1 per cent, per mensem As 
to items 1 to 8, mentioned in list (A) 
attached to the plaint, which had been 
acquired by Mohammad Husain in the 
names of his son Amir Hasan, defendant 
4 and his wife Faiyazunnissa, defendant 7 
he hold that they had not been acquired 
by him as benami but had been acquired 
by him for the use and benefit of defen- 
dant 4 and defendant 7 and were there- 
fore their exclusive property As to the- 
residential house built by Amir Hasan 
defendant 4 adjacent to the site of the old 
factory m Bagh Sherjang and the mort- 
gagee rights in Chak Dugawan his finding 
was to the effect that these properties 
were the properties which had been 
acquired by defendant 4 after the death 
of Mohammad Husain and could not be 
considered to ho the assets of Mohammad 
Husain As to the muafi land situate in 
village Amethi, District Lucknow, ho held 
that that was the exclusive property of 
defendant 8 acquired from her own funds 
and could not under any circumstances 
be treated as the assets of Mohammad 
Husain 

On the question of limitatioit he deci- 
ded in favour of plaintiff 1 and hold that 
his suit was within limitation. 

As a result of these findings he decreed 
the plaintiffs’ suit by giving them a 
decree of 21/104th share out of the items 
which he held to be the property lett by 
Mohammad Husain at the time of his 
death and also out of the sum of Es 25,526 
the value of the Victor Ice and Flour 
Factory As stated above he awarded to 
them interest on their share in this sum 
at the rate of 12 per cent, per annum 
from 4th March 1912 the date of the 
death of Sheikh Mohammad Husain to 
the date of realization. A preliminary 
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decree for partition was directed by him 
to be prepared in the case. Bjth the 
plaintiffs as well as defendant 4 have 
tiled appeals against the decree of the 
learned Subordinate Judge. The appeal 
of defendant 4 is No 50 of 1928 and that 
tiled by the plaintiffs is No. 61 of 1928 

Defendant 8, Mt Hamicliinnissa, wife 
of the defendant 4, has tiled cross-objec- 
tions to the effect that she should have 
been allowed her costs of the suit. The 
result of the two appeals is that the whole 
case has been argued before us in regard 
to every point involved therein 

We have heard arguments in this case 
at great length and are indebted to the 
counsel for the parties for having argued 
their respective cases in an able and ex- 
liaustive manner. We now proceed to 
give our findings on each of these points 
which wo have stated above and need not 
repeat them again 

First point. — The question relating 
to the validity of the award was pre- 
sented by defendant 4 from two points 
of view. Firstly that the award was 
valid, Mt. Paiyazunnissa being fully 
competent to refer the matter to arbi- 
tration since she was a testamentary 
guardian of her minor children having 
been appointed as such by her husband 
Sheikli Mohammad Husain Secondly, 
that the scheme of distribution of the 
property as detailed in the award con- 
stituted a valid family settlement bind- 
ing on the plaintiff's and on all the mem- 
bers of the family of the deceased Shoikh 
Mohammad Husain. It was only the first 
aspect which was argued before the lear- 
ned Subordinate Judge and it is unfortu- 
nate that the second aspect was not argued 
before him on behalf of defendant 4 
Under the circumstances we have not had 
the benefit of the views of the learned 
Subordinate Judge on that point. In our 
opinion the matter was so important that 
we allowed the learned counsel for the 
defendant-appellant to argue it at full 
length and we shall state our conclusion 
presently. 

As to the validity of the award the 
learned Subordinate Judge held that it 
was invalid since Mt Paiyazunnissa de- 
fendant 7 who was the mother of the 
plaintiffs had not been proved to have 
been the testamentary guardian of the 
plaintiffs. She was, in his opinion, a per- 
son who was not entitled to enter into 
such an agreenrent on behalf of the plain- 
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tiffs since she could not be considered to 
be their guardian. We think that on this 
point the view of the learned Subordinate 
Judge is right In Imamhandi v. Mut- 
saddi (1) their Lordships of the Privy 
Council held that the mother of a Moham- 
medan minor had no higher powers to deal 
with his property than any outsider or 
non-relative who happened to have charge 
of the minor for the time being. The facts 
that she was his de facto guardian could not 
invest her with any power to deal with the 
infant’s property. This is now the settled 
rule of law in this country and on the 
basis of that rule it was held by the 
Calcutta High Court in Mohsiuddin 
Ahmed v Kabiruddin Ahmed (2) that an 
agreement executed by the mother of a 
Muhammadan minur to refer to arbitra- 
tion any dispute on behalf of the minor 
will not bo binding since such agreement 
would necessarily, if acted upon, involve 
dealings with the immovable property of 
the minor In a recant case decided by 
a Bench of this Court to which one of us 
was a party and which will be found re- 
ported in Mohammad Jamil v. Moham^ 
mad Hafiz (3), the same view was taken : 
vide p. 867 {of 5 0. W. N.). 

We are, therefojo, in entire agreement 
with the finding of the learned Subor-i 
dinate Judge that the agreement to referj 
to arbitration executed by Mt. Faiyazun-j 
nissa, defendant 7, on behalf of her minor! 
children cannot be considered to be bind-] 
ing on them and the award if looked at; 
from that point of view must bo held to 
be an inoperative document 

We are, however, of opinion that the 
scheme of distribution promulgated in the 
award, and which the learned Subordinate 
Judge has found to be in no way perverse 
or unfair or influenced by any corruption 
or misconduct of the arbitrators and 
which has been followed without any 
objection whatever for a long period ex- 
tending over fourteen years can well be 
recognized as a family settlement and we 
are extremely reluctant to disturb the 
arrangement arrived at so far back as 

April 1912. 

There were several objections raised by 
the learned counsel for the respondent to 
our considering the scheme of the dis- 
tribution of the pro perty laid d own by 

(1) A.I.R. 11)18 P.G. 11=45 Gftl. 878=45 I. A. 

73 (P.G ). 

S [1920] 47 Gal. 713=57 I. C. 945. 

A. I. R. 1928 OiJtlh 449—5 O.W.N. 847. 
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the award as a family setblement and we 
propose to deal with each of those ob« 
jections 

The first objection raised by the learned 
counsel for the respondents was to the 
effect that Mohammad Husain had died 
on 4th March 1912, the agreement to refer 
to arbitration had been executed on 25th 
March 1912 and the award was delivered 
by the arbitrators on 2ad April 1912. 
The close proximity of these dates was 
according to him significant. He said 
that the time selected for arbitration was 
inopportune and that Mt Faiyazunnissa 
was not in a proper position to look after 
the interests of the minors. He con- 
tended that according to law she could 
not be considered to be the guardian of 
the plaintiffs who were minors at the 
time. We have considered this objection 
but have come to the conclusion that 
there is not much substance in it. 
Mt Faiyazunnissa, defendant 7, has not 
entered into the witness-box to depose to 
the effect that at the time that the arbi- 
tration was taking place she was in such 
grief that she did not understand what 
was being done She is a competent lady 
and we find from the documentary evi- 
<lenGe on the record that she was ap- 
pointed a guardian of her minor children 
including the plaintiffs from the Court of 
the District Judge of Lucknow ; vide 
Ex, A 111 P. E. 87 and Ex. A 112 P. R 
91 of Part. Ill The persons who were 
appointed arbitrators were Sheikh Aulad 
Ali and Sheikh Kburshed Husain both 
residents of the City of Lucknow, and one 
Maulvi Nasiruddin resident of District 
Dara Banki but residing at that time in 
the same mohalla in which all the child- 
ren of Mohammad Husain were living at 
the time. The award was attested by 
two persons named Mohammad Tawangar 
Ali and Mohammad Ghiasuddin. Of these 
Tawangar Ali was the father of Mt 
Faiyazunnissa and the maternal grand- 
father of the plaintiffs. It is in evidence 
that he was present while the arbitration 
proceedings were going on and had also 
attested the agreement to refer to arbi- 
tration (Ex A 110 P R. 70). Mohammad 
Tawangar Ali was present at the time of 
the registration of the agreement executed 
by Mt. Faiyazunnissa. Indeed she was 
identified by him before the Sub-Registrar. 
When the award was presented for regis- 
tration Tawangar Ali again identified the 
umpire Mohammad Nasiruddin. There 
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is therefore no doubt left in our minds 
that Tawangar Ali knew what was going 
on and he could well have protected the 
interests of the minors. 

The parties who had referred the matter 
to arbitration were Amir Hasan, his two 
sisters and Mt Faiyazunnissa, the mother 
of these minor children. If the settle- 
ment which was arrived at was a fair and 
equitable arrangement and was accepted 
by all the adult members of the family 
we do not see why it should not be held 
binding on the minor members of the 
family even if they were no parties to 
such a settlement. The chief point which 
we have to see is whether the arrange- 
ment to be found in the award was a 
proper and equitable arrangement- If 
that condition is not fulfilled the settle- 
ment can by no means be considered to be 
binding on the minors. If, however, it 
is a fair and proper arrangement, we do 
not see why the plaintiffs should now be 
allowed to challenge it after it has been 
acted upon by every body for a long 
number of years The justification for 
the principle of representation of the 
minors is to be found in the fact that 
their interests are properly safeguarded 
and that the arrangement arrived at is an 
equitable one If we find that there were 
persons present at the time who could 
look after the interest of the minors and 
if we further find that the arrangement 
was a fair and equitable one we do not 
feel that we should be justified in reject- 
ing that arrangement simply on the 
ground that the minors were not repre- 
sented by a properly constituted guardian 
of theirs at the time when the arrange- 
ment was arrived at In the case of 
Hindu families such arrangements are of 
usual occurrence and if found to be just 
and equitable they are upheld in spite of 
the fact that some members of the family 
are found to be minors. We do not see 
any reason why a different principle 
should be applied in the case of a Muha- 
mmadan family. Indeed we feel that if 
this principle were not held to apply to 
the case of a Muhamedan family it would 
be impossible to get a family settlement 
if one of the members of that family 
happens to be a minor with no legally 
constituted guardian. In view of the facts 
which we have stated above we hold that 
the interests of the minor children of 
Mohammad Husain should be considered 
to have been fully safeguarded and if all 
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the adult members of his family accepted 
the arrangement laid down in the award 
there is no reason why it should not be 
held binding on the plaintiffs. 

The next objection which was taken by 
the learned counsel on behalf of the plain- 
tiffs was that if the agreement and the 
award based thereon are both legally 
inoperative documents, the settlement re- 
lating to the family property laid down 
in thft award should not be considered to 
be a valid family settlement. We do not 
agree with that view. It may be that 
the agreement and the award as such 
may not bo binding on the plaintiffs but 
there is no reason why the scheme of 
division of the property among the various 
members of the family laid down in 
the award should not be considered 
to be valid if it is found to be just and 
equitable and one that has been followed 
and acted upon by the various members 
of the family for a long period of time. 
We are fortified in this view by a deci- 
sion of their Lordships of the Privy 
Council in Brijraj Singh v. Sheodan 
Singh (4) That was a suit brought by 
the plaintiffs for partition of ]oint family 
property which consisted of ancestral 
family properties. The head of the 
family to which the property belonged 
was one Rae Balwant Singh who had ex- 
ecuted a will in respect of the said pro- 
perty and by virtue of that will had 
made a partition of the said property 
It was clear that a will executed by a 
member of a joint Hindu family even 
though ho may be the head thereof is 
invalid in law and it was therefore con- 
tended by the defendants in that case 
that the partition effected by the will 
could not be held to be valid since it 
could not be treated as a deed of parti- 
tion but was intended to operate only as 
a will which it purported to be. 

The trial Judge took the view that the 
arrangement laid down in the will ought 
to be considered to be a valid family 
settlement since it had been accepted 
and acted upon by all the members of 
the family for a long series of years and 
the plaintiffs could not therefore im- 
peach its validity. The High Court at 
Allahabad in appeal, however, took a 
different view and held that the will 
could not be treated as evidence of a 
family settlement and since it purported 

(4) [1913] 35 All. 337=19 I. o7~826=40 

I. A. 161 (P.O.). 
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to deal with the joint ancestral property 
it could have no operation. On hehalf of 
the defendant it was argued before their 
Lordships of the Privy Council that the 
partition exhibited by the will had been 
acted upon for a long number of years 
and that it could not now be impeached 
as invalid under Hindu law. Their Lord- 
ships accepted this view and took the 
same view of the case as was taken by 
the trial Judge 

Their Lordships observed that the- 
document was much more than a will 
since it could well be described as a 
family arrangement contemporaneously 
made and acted upon by all the parties. 
Their Lordships remarked that it was 
treated as such at the time, that muta- 
tion of names had been effected accord- 
ingly and that the scheme laid down 
therein had been acted upon by all par- 
ties for a series of years without any dis- 
pute or misunderstanding as to their res- 
pective rights under it and the arrange- 
ment exhibited by it could not now be 
upset. The circumstances similar to those 
which existed in that case are present in 
the case before us The award may b& 
an invalid 'document but the scheme of 
partition exhibited by it was accepted at* 
a family settlement by every member of 
the family of Mohammad Husain. It 
has been found to bo a just and equiiabla 
arrangement and has been acted upon by 
all the members of the family without 
any dispute or objection having been- 
raised against it for a period of over 
fourteen years. It would therefore be 
obviously unjust to set aside this arrange- 
ment now merely on the ground that the 
award could not be held operative in law. 

The next objection raised by the 
learned counsel for the plaintiffs was^ 
that if the effect of the award was that 
the minors lost a portion of the property 
to which they were entitled it ought to 
be treated as an alienation of their pro- 
perty and since there was no legally con- 
stituted guardian of theirs the settle- 
ment could not be upheld. We regret 
we are unable to take this view of the 
family settlement. In a case which 
went to their Lordships of the Privy 
Council and which will bo found reported 
in Khunni Lai v Gohind Krishna 
Narain (5), Mr. Ameer Ali delivering 
the judgment of their Lordships accepted 

(5) [1911] 33 All. 356=10 I. C. 477=38 I. A. 

87 (P.C.). 
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the priaciple laid down in a case decided 
by the High Court N. W. P. and repor- 
ted in Lala Oudh Beharee Lai v. Mewa 
Koonwer (6) which was to the effect that 
the true character of such a transaction 
appeared to be a settlement between the 
several members of the family of their 
disputes each one roliaquisning all claim 
in respect of all property in dispute other 
than that falling to his share and each 
recognizing the the light of the others as 
they had previously asserted it to the 
portion allotted to them respectively, and 
it was in this light rather than as 
conferring a new distinct title on each 
other that the transaction should be re- 
regarded. The same principle was 
affirmed by their Lordships in a subse- 
quent case reported in Itamsumran 
Bramd v. Syam Kumari (7). Lord 
Philli'raore in delivering the judgment 
of the Board while referring to the pre- 
vious case observed ■ 

This iioird hold that tho coinpromiso on its 
trur) construction did not mQa.a an alienation 
and that it was not right bo say that the heir 
at law or the derivative purchasers derived a 
title from the daughters, lb is obvious that 
to pub lb as the respondents in that case 
did, that the purchasers derived title from the 
daughters, was begging the question. The 
property belonged to one or other, or possibly 
both, of the parties to the dispute, and the 
compromise proceeded upou the footing that it 
was uncertain in which of them the title was 
As thoir Lordships pub it, it was based on the 
assumption that there was an antecedent title 
of some kind in the parties, and the agreement 
acknowledged and defined what that title 
was. ” 

The principle of law thus laid down 
by their Lordships of the Privy Council 
amounts to this that where several mem- 
bers of a family arrive at a settlement 
each one relinquishiug his claim in res- 
pect of the property not falling to his 
share and recognizing the rights of the 
others as they had previously asserted it 
to the portions allotted to them , respecti- 
vely, the transaction should be looked 
upon as a family arrangement and not as 
a transfer from one member to the other 
member This view was also held by 
Mr. Lindsay, J C (Now Lindsay, J.) 
in Dilapat Singh v Kashi Nath (8). 
The learned Judge held in that case that 
the test of a family arrangement was that 
it constituted a recognition of a pre-exist- 
ing title and not that the parties derived 

li^yAgr^r H. C B2. 

(7) A. I. R. 1922 P. C. 356=1 Pat. 741=49 
I. A. 342(P.G.). 

(8) [1914] 17 O. C. 108=24 I. C. 642. 
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any title from each other. In White 
and Tudor's Leading Cases in Equity 
(Vol 1 Edn 8) it is stated on p. 241 
that the real consideration and motive of 
a compromise consisting of a family ar- 
rangement 19 not the sacrihce of a right 
but the abandonment of a claim We 
are also supported in this view by a recent 
decision of a Bench of this Court consist- 
ing of Stuirt, C. J. and Hasan, J. and 
reportod m Hat thar Partap BaJehsh 
Singh V. Bisheshar Bakhsh Singli^ 
known as the Gangwal case (9). 

Wo therefore como to the conclusion 
that the scheme of settlement as laid 
down in the award cannot be looked upon 
as an alienation on bohalf of the minor 
members and as such invalid 

The next objection raised in respect 
of this family arrangement was that it 
had not been proved that the plain- 
tiffs over adopted the arrangement 
The reply to this argument is a 
very short one We have already stated 
that Mt. Paiyazunnisa, the mother of the 
plaintiffs was appointed their guardian 
by virtue of an order of the District Judge 
of Lucknow passed on 18bh September 
1912 (F R 91 of part 3) The appoint- 
ment was, therefore, made about six 
months after the death of Sheikh Mo- 
hammad Husain and a little over five 
months after the award In the applica- 
tion for guardianship filed by Mt. Paiya- 
zunniBsa she showed as the property of 
the minors the very same property which 
had been givon to them under the award 
This was a very clear evidence of her 
conduct accepting the arrangement laid 
down in the award. After she had been 
appointed as guardian by the Court no 
objection was raised by her to the effect 
that the arrangement of partition laid 
down by the award was injurious to her 
minor children of whom she had been ap- 
pointed guardian by the Court. In our 
opinion her adoption of the arrangement 
after her appointment as guardian should 
be considered to be an adoption of the 
arrangement by the minors themselves 
But matters did not rest here. It is ad- 
mitted that Mohammad Iftikhan Husain, 
the eldest son among the children of 
Faiyazunnissa, who is defendant J. in the 
case and who attained his majority on 
18th August 1920—vide Ex. 7 P. R. 92 of 
part 3 — has not till now raised any ob- 
jection to^the validity of this arrange- 
"~(F) A. I. R. 1928 Oudh. 367=3 Luck 326. 
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iDenfc The present suit was filed on 20th 
October 1926. It would thus appear that 
one oE the sons of Faiyazunnisaa has not 
chosen to repudiate the arrangement ar- 
rived at under the award and has abided 
by it for a period extending over six 
years. Flaintiti 1, Mohammad Ejaz Hu- 
sain reached his age of majority on 2l8t 
October 1923 and for a full period of 
three years ho accepted the arrangement 
laid dcj,wn by the award It is only one 
day before the expiration of the period of 
limitation that he has filed the present 
suit. These facts speak for themselves. 

We further find that on the basis o^ 
mortgige-deels dated IGth September 
19U5, 19th September 1906 and 11th De- 
cember 1906 which wore mortgage-deeds 
executed in favour of Sheikh Mohammad 
Husain and which have fallen into the 
share of the plaintilf and his brothers 
under the award — vide Ex. 1 P. B. 73, — 
a suit was instituted by Iftikhar Husain, 
defendant 1 after attaining majority and 
by his other three brothers of whom 
plaintiff 1 was one as minors under the 
guardianship of their mother Mt. Faiya- 
zunnissa on 13th October 1922. A decree 
was pissed in their favour on 11th Octo- 
ber 1923 This decree was made abso- 
lute on 1st November 1924 The appli- 
cation for making the decree absolute is 
on the record vide Ex- A 120 P. K. 179. 
This application was filed on 22nd Sep- 
tember 1924 and is signed both by Ifti- 
khar Husain and Ejaz Husain, plaintiff 1. 
It is admitted that the decree absolute 
which was passed on the basis of this 
application on 1st November 1924 has 
been put into execution and the property 
which was mortgaged has been purchased 
by the plaintiffs at an auction sale on 
25th September 1926 : vide note appen- 
ded to item 17 of list (A) P. R 9 Part 1. 
It is therefore clearly established that the 
award was acted upon not only by defen- 
dant 1, after he became a major but also 
by plaintiff 1 after he attained his majo- 
rity. 

One other objection raised by the 
learned counsel for the appellants was 
that the settlement exhibited by the 
award could not be considered to be a 
valid settlement since it had not been 
proved by any evidence on the record that 
there was any dispute among the children 
of Mohammad Husain relating to parti- 
tion or otherwise. It was argued that 
there being no dispute it was idle to 
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contend that any settlement could have 
been arrived at. We do not think this 
contention is possessed of any force. In 
order to have a valid family settlement 
it is not necessary that there must be a 
dispute in existence at the time when such 
Bottlcment is arrived at It may be that 
the members of the family may anticipate 
disputes likely to arise theieaftcr and if 
in order to prevent the arising of such 
disputes and to secure peace and happi- 
ness in the family they arrive at a settie-j 
ment among themselves, the settlement 
arrived at must be deemed to be valid. i 
We are supported in this view by a doci-j 
Bion of tlie late Court of the Judicialj 
Commissioner of Ouclh reported in Gan- 
dharp Singh v Nirmal Singh (lO). It 
was held in that case that in order to 
validate a family settlement it is nob 
necessary that there should be an exist- 
ing dispute. It is sufficient that there 
should be the possibility of a further dis- 
pute which might result in litigation, 
and to avoid a possible litigation and the 
consequent preservation of the family 
property is to bo deemed a sufficient con- 
sideration for a family settlement. 

We may now Bummarizo briefly how 
the facts stand. Sheikh Mohammad 
Husain died on 4th March 1912 leaving 
a widow and a certain number of children 
some of whom were majors and, some of 
whom minors. The widow was not the 
only person loft to look after the interest 
of her minor children but there was her 
own father a respectable gentleman 
against whom nothing has been esta- 
blished and who stood in the position of 
the maternal grandfather of the plaintiffs 
Certain items of property stood in the 
name of one of the sons who was a major 
and certain items of property stood in the 
name of the mother of the plaintiffs. 
The Ice and Flour Factory which was 
owned by Mohammad Husain was claimed 
by one of the sons as his property having 
been gifted to him during the lifetime of 
Mohammad Husain. All the members of 
the family agreed to refer their disputes 
to arbitration. An award was delivered 
by the arbitrators against the fairness of 
which nothing has been established The 
learned trial Judge has found it to con- 
tain a fair and just arrangement. The 
partition effected by the award seems to 
have been accepted by every member of 

(10) [1919] 22 0. 0. 300=r54 I. 0. 825=6 O. L 
J. 629. 
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the family since no objection by any body 
has been proved to have ever been raised 
against it. Soon after the award the 
mother of the plaintiffs files an application 
for guardianship in a competent Court 
in which she shows the property belong- 
ing to the minors the same which had 
been allotted to them under the award. 
At no time after her appointment as 
guardian do we find her raising any dis- 
pute or objection to the arrangement laid 
down by the said award Matters con- 
tinue in this position for a long number 
of years One of her sons attains majo- 
rity but does not dispute the said ar~ 
rangement. Another son attains majority 
and he too does not for about three years 
after attaining his majority dispute the 
arrangement. Indeed we find him join- 
ing with his elder brother in bringing a 
suit on the basis of the mortgages allotted 
to him under the said award. A decree 
was passed by the Court and the same 
property was purchased by both of them 
in execution proceedings held on the 
basis of that decree. We further find 
that it is after a period of over 14 years 
that the present suit has been instituted 
by the present plaintiffs. 

Looking to the facts and circumstances 
which we have mentioned above we are 
clearly of opinion that although the award 
dated 2nd April 1912 may not be an effec- 
tive and good award in law as such but 
the arrangement laid down by it for the 
distribution of the property was accepted 
by all the adult members of the family 
at the time, was also subsequently ac- 
cepted by the mother of the plaintiffs 
who was appointed by the Court as their 
guardian and no dispute or objection has 
been raised against it for a period of 
14 years. We therefore hold that the 
arrangement of distribution as exhibited 
by the award dated 2nd April 1912, must 
be upheld as a valid family arrangement. 

Point No. 2. This point relates to the 
alleged oral gift by Mohammad Hussain 
to his son Amir Hasan, defendant 4. The 
learned Subordinate Judge has decided 
this point against the defendant and has 
held that the alleged oral gift has not 
been established. The learned counsel 
for the defendant-appellant has taken us 
through the entire evidence on the record 
on this point, but we do not find that 
evidence sufficient to enable us to give a 
finding in favour of the defendant. The 
first point which strikes us is that Mo~ 
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hammad Husain was a man of business 
and had large dealings both commercial 
and otherwise. For such a man to make 
an oral gift of such a large property ae 
that of Victor Ice and Flour Mills seems 
to us to be improbable. The second 
point which we should like to mention is 
that if defendant 4 wanted to prove 
the oral gift it was necessary for him to 
set it up in his pleadings with accuracy 
as to detail and to prove it as alleged 
This rule was laid down by their Lord- 
ships of the Privy Council so early as 
1867 in regard to nuncupative, i. e., oral 
wills : vide Baboo Beer Pertab v. Baj- 
endra Pertab (il), where their Lordships 
observed that where a party relied upon 
an oral will he was bound to prove with 
the utmost precision the words on which 
ho relied with other circumstances of 
time and place. Heforring to para- 13 of 
the written statement of defendant 4 we 
find that without giving any time or 
specifying any place his plea was in the 
following words : 

“Mohammad Husain about two months be- 
fore his death having gifted the said factory 
to the answering defendant made him the 
owner thereof and delivered him proprietary 
possession instead of that of a manager.” 

On 14th May 1927, he was asked to 
give the exact date of the oral gift, bub 
ho was unable to do so When defendanti 
4 gave his evidence in Court and was in 
the witness-box his own side put him 
this question and on P R 96 he stated 
that the gift was made two or 2^ months 
before his death We thus see that till 
after the defendant went into the wit- 
ness-box no indication of time and place 
as to where this alleged gift took place 
had been given. In view of this circum- 
stance any proof subsequently given by 
defendant 4 through his witnesses would 
in our opinion be considered to be highly 
suspicious. (Judgment the;} discussed 
evidence and concluding that the oral 
gift was not established proceeded). 

No. 3. The question to be dealt with 
under this head is to the effect that the 
two new ice factories started by defen- 
dant 4 one at Aishbagh, City Lucknow, 
and the other at Gorakhpur should be 
held to have been acquired by defendant 
4 out of the profits of the Victor Ice and 
Flour Factory at Bagh Sherjang, and the 
plaintiffs should be given a share in 
those factories and they should also be 

(11) [1867] 12 M. I, A. 1=9 W. R. 15=2 
Suthei. 111=2 Sar. 348 (P.O.). 
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given mesne profits in respect thereof 
from 1st September 1925, up to 1st Octo- 
ber 1926, as entered in list E. The 
Subordinate Judge has discussed this 
question at great length under issues 10 
and 11, and has given his finding against 
the plaintiffs. He has held that the two 
new factories are the exclusive property 
of defendant 4 and that the plaintiffs 
cannot claim any share in them. We 
are in Entire agreement with the finding 
of the learned Subordinate Judge on this 
lioint Although after the death of 
Mohammad Husiin, defendant 4 continued 
to work the Victor Ece and Flour Factory 
and derived large profits, which enabled 
him to acquire considerable property 
afterwards and to develope his busi- 
ness, yet it cannot be said that 
those profits could be attributed to no 
other cOiUse but to his being in possession 
of that factory, ft is obvious that until 
it had been actually worked by defendant 
4 and until he had spent his skill and 
labour on working it, it was not possible 
for the factory to yield any profits. We 
find ourselves unable to determine how 
far these profits could be attributed to 
one cause or the other and under 
these circumstances, the only course open 
to us is what the learned Subordinate 
Judge did: namely, to determine the valua- 
tion of the Victor Ice and Flour Factory 
situite at Bagh Sherjang, Lucknow, as 
it stood at the time of the death of Mo- 
hammad Husain .ml to give the plain- 
tiffs a share in the said valuition and in 
lieu of profits to decree to them interest 
not at the ordinary Court rate of 6% but 
at a higher rate, which the learned Sub- 
ordinate Judge has determined and in 
our opinion rightly to be 12% per annum 

The learned counsel for the plaintiffs 
relied upon S 88, Trust Act, and upon the 
well-known case oi Docker v Somea (12) 
We are in full agreement with the prin- 
ciple laid down by the Lord Chancellor 
in this ease On p 324 it was remarked 
by his Lordship that should in any case 
a serious difficulty arise in tracing and 
apportioning the profits, that might be a 
reason for preferring a fixed rate of in- 
terest in that case. In the case before 
us no accounts of the profits of the factory 
have been filed, nor has an enquiry been 
made by the trial Judge on this point 
Indeed it would have been impossible to 

(la) 39 R. K. 317=39 £. R. 1095. 
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make an enquiry and to separate the pro' 
fits in a manner so as to determine the 
share of such profits in which the plain- 
tiffs would be entitled to participate. In 
-a case reported in Davis v Davis (13) 
this proposition has been clearly enun- 
ciated by their Lordships of the Court of 
appeal On p 317 they have laid down 
the rule that it will be in the option of 
the Court either to decree the profits or 
to decree such interest, which it mav- 
deem proper in the circumstances and 
which need not necessarily be the current 
rate of interest. Our finding, therefore, 
on this point is that the plaintiffs are 
neither entitled to any share in the two 
ice factories started by defendant 4 one 
at Aishbagh, Lucknow, and the other at 
Gorakhpur, nor are they entitled to 
claim any profits of those concerns. The 
only thing to which the plaintiffs are en- 
titled is the share in such value of the 
Victor Ice and Flour Factory as may bo 
determined to be the proper valuation 
thereof at the time of the death of Mo- 
hammad Husain. This will be dealt, 
with under the next point. We also find 
that the rate of interest, which has been 
awarded by the learned Subordinate 
Judge as 12% per annum is a fair rate and 
it should be awarded to the plaintiff in* 
lieu of profits in consideration of all the 
circumstances of the case. (Judgment then 
discussed evidence and proceeded ) It was 
contended by the learned counsel for the 
appellant that according to the rule laid 
down by their Loniships of the Privy 
Council there ought nob to be made any . 
presumption in this country as to the| 
property having been acquired for the! 
advancement of the son and of the wife* 
and in support of this contention reliance, 
was placed upon three cases reported in- 

(1) Gopeekrist Goysain v. Gungaper- 
saud Gosain (14); (2) Nawab Ibrahim 

Ah Khan v. Ummat-uL-Zohra (15); (3)- 

Lakshmiah Ghetty v Kothandarama 
Filial (16) 

We fully agree with the principle en- 
unciated by their Lordships of the Privy 
Council in these cases, and are bound to 


(13) [1902] 2 Ch. 314=71 L. J. Ch. 539=51 
W. R. 8=86 L. T. 523. 

(14) [1854] 6 M. 1. A. 53=4 W. R. 46=2 
Sufcher 13=1 Sar. 493 (P.C.), 

(15) [1897] 19 All. 267=24 I. A. 1=7 3ar. 117 

(P.O.). 

(16) A. I. R. 1925 P. C. 181=48 Mad. 605=52* 
I. A. 286 (P.G.). 
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follow ib. There being no presumpbion 
as to adviincemenb the decision ha^s bo be 
^iven according to merits in each case. 
Evidence has been given regarding this 
matter, which the learned Subordinate 
Judge has discussed in great detail and we 
must state that after the whole of the 
evidence was placed before us we came to 
exactly the same conclusion as was arrived 
at by the learned Subordinate Judge. 
■(The judgment then discussed evidence 
and proceeded to consider whether plain- 
tiff 1 attained majority three years 
prior to October 1926). The document 
relied upon in this connexion was Ex. 7 
the certificate of guardianship granted by 
the District Judge of Lucknow to Mt. 
Paiyazunnisa on 20th September 1912. 
It will be found printed at P. R 92. 
That document clearly mentions that 
Ejaz Husain was to attain majority on 
21st October 1923 It was contended on 
behalf of defendant 4 that this document 
was inidmisaible to prove the age The 
argument was that the document could 
not be held admissible under S 35, Evi- 
dence Act, since it could not be consi- 
dered to be a record kept by a public 
servant in the discharge of his official 
duty and consequently any entry therein 
could nob be considered to be relevant. 
In support of this argument reliance was 
placed on three rulings, that is. Satis 
Ckunder v Mohendro Lai (17), Gunjra 
Kuar V. Ablakh Pande (18) and Harihar 
Prasad Singh v Edul Singh (19). 

On behalf of plaintiff 1 reliance was 
placed on a ruling of the late Court 
of the Judicial Commissioner of Oudh 
reported in Mohan Lai v Muhammad 
Adil, decided hy Messrs. Dalai and Wazir 
Hasan, A J Cs reported in (20) In 
this case the three rulings mentioned 
above were considered but not followed 
and it was held that a certificate of 
guardianship issued in Oudh was a record 
made by a public servant in the discharge 
of his official duties and an entry in that 
certificate was a relevant fact and could 
be relied upon to prove the ago of a parti- 
cular person 

We have examined all these cases 
ourselves and after examination we are 
satisfied that the view of law taken by 
the late Court of the Judicial Commis- 

(17) ri890] 17 Cftl. 849. 

(10) [1896] 10 All. 470=(1096) A. W. N. 158. 

(19) [1920J 5 Pat. L. J. 460=57 I.C. 333. 

(20) A.l R. 1926 Oudh 88. 
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sioner of Oudh in Mohan Lai v Muham- 
mad Adil (20) is a, correct view at least 
so far as the province of Oudh is con- 
cerned. 

[n Satis Chunder Mukhopadhya v. 
Mohendro Lai Pathuk (I7), the certificate 
of gairdianship was held to be a docu- 
ment which could not be considered to 
be a record kept by a public servant in 
the performance of a duty specially en- 
joined by the law of the country. It was 
pointed out that there was no law en- 
joining upon a Judge to keep a record of 
such a certificate It was pointed out in 
Mohan Lai v. Mohammad Adil (20) that 
the certificates of guardianship so far as 
the province of Oudh was ‘concerned were 
issued by the Court of a District Judge 
in accordance with para 258, Oudh Civil 
Digest They are to be issued in a parti- 
cular form prescribed therein. It was 
also pointed out that para 258, Oudh 
Civil Digest, whicn was in force at the 
time when the present certificate was 
issued contained a rule framed by the late 
Court of the Judicial Commissioner of 
Oudh which was bo be reckoned as the 
High Court for Oudh under S 50, Cl (j), 
Guardians and Wards Act 1890. When 
the Chief Court came jnto existence and 
the rules were framed by it with the 
sanction of the Government under the 
same section of the Guardians and Wards 
Act, a similar rule has been incorporated 
in the Oudh Civil Rules as R 272 We 
think that this position which was 
pointed out in Mohan Lai v- Muharnmad 
Adil (20) makes the ruling of the Calcutta 
High Court inapplicable in the province 
of Oudh We are not aware whether any 
rule has been framed by the Calcutta 
High Court under S 50, Cl (;) making 
it compulsory for the Court of a District 
Judge to issue a certificate in a prescribed 
form Be that as it may. It is clear 
from the Calcutta ruling that this aspect 
of the case was not present to the mind 
of their Lordships of the Calcutta High 
Court who decided the said case 

As to the case reported in Gitnjra 
Kuar V. Ablakh Pande (18) it is quite 
enough for us to state that that case can 
be of no assistance to us in deciding this 
matter since the judgment reported is a 
short judgment and does nob discuss the 
question on the merits The case decided 
by the Calcutta High Court was followed 
and this was considered sufficient for the 
decision of the appeal. 
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In Harihar Prasad Stngh v. Edul 
Singh (19) the question of the admissibi- 
lity of the oertibcate of guardianship was 
never considered The only thing that 
was held in that case was that an order 
appointing a guardian could be no evi- 
dence of minority and the Calcutta case 
quoted above was relied upon in support 
of the proposition. No reasoning is to 
be found in the said ruling beyond a 
stateAent to the effect that the Calcutta 
ruling laid down the proposition and it 
ought to be followed. 

With all due respect Co the learned 
Judges responsible for the decision of the 
cases quoted above we are constrained to 
hold in agreement with the case decided 
by the late Court of the Judicial Com- 
missioner of Oudh and reported in Mohan 
LaJ V Muhamad Adil (20), that in the 
province of Oudh a certificate of guardian- 
ship issued by a District Judge to a 
guardian appointed by him of a particular 
minor is a record made by a* pablic 
servant in the discharge of his official 
duties and an entry in such record is 
therefore admissible under S 35, Pjvi- 
dence Act 

We, therefore, hold that the certificate 
of guardianship filed in this case (Ex, 7) 
is admissible in proof of the age of 
plaintiff 1 

ft was contended on behalf of defen- 
dant 4 that the date of birth of plaintiff I 
ill Ex. A-79 and A-80 (P. R 172 and 174) 
was entered as 6th August 1900 and that 
ought to be considered the correct date 
of his birth On examination of the 
facts as disclosed by the evidence on the 
record it appears to us that that date 
was not an accurate date of birth and 
must be rejected. It was stated by 
plaintiff, Ejaz Husain, in his evidence on 
P R. 59 that ho had to appear for the 
Second Class Engineer’s Examination 
which was to bo held in August 1921 and 
if he had put his correct date of birth he 
would not have been allowed to sit for 
that examination since under the Govern- 
ment rules in force he must have been at 
the time of the examination over 21 years 
of age. We have satisfied ourselves by 
looking into the Government rules on the 
subject that this is so. It also appears 
from the evidence of Amir Hasan, defen- 
dant 4: vide P. R. 80 that the first 
certificate which he gave to the plaintiff 
was on 26th July 1921. This must have 
been for an examination which was to be 
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held in the month of August next. The 
plaintiff states clearly that he entered 
this age, 6th August 1900, in order that 
he might be 21 years of age in the exami- 
nation held in August 1921 We accept 
this explanation and reject the date of 
birth given in Exs. A79 and A80 as in- 
correct. Our finding on this point there- 
fore IS that plaintiff 1 was actually born 
on 21st October 1902 According to that 
conclusion he attained his majority on 
21st October 1923 The suit was filed 
on 20th October 1926 and was within 
limitation. 

The result of all our findings is that 
the' plaintiffs’ suit must stand dismissed. 
We have confirmed every finding of the- 
learned Subordinate Judge except on two 
points One of those points is that we 
have disagreed with him on the question 
of the arrangement as laid down in the 
award not being binding on the plaintiffs. 
The other is that we have found the price 
of the old Victor Ice and Flour Factory 
situate in Bagh Sherjang, City Lucknow, 
to be Rs 25,000 at the time of the death 
of Mohammad Husain instead of 
Rs 25,526 as found by the learned Sub- 
ordinate Judge. If we could have found 
our way not to uphold the arrangement 
arrived at soon after the death of Moham- 
mad Husain as exhibited by the award 
dated 2nd April 1912, we would have 
confirmed the decree passed by the learn- 
ed Subordinate Judge on 17th January 
1928 as modified by his subsequent judg- 
ment dated 8th March 1928 with a slight 
variation in the price of the factory as in- 
dicated above 

The result is that the appeal of defen- 
dant 4 Sheikh Amir Hasan (No 50 of 
1928) will be allowed and the plaintiffs’ 
suit shall stand dismissed. In the special 
circumstances of the case we order both 
the parties to bear their own costs in both 
Courts The appeal brought by the plain- 
tiff’s Ejaz Husain and Khaliqunnisa (No 
61 of 1928) will stand dismissed but with- 
out costs 

The cross-objeotious filed by Mt Ha- 
midunnissa, respondent 8 in appeal No. 61 
will also stand dismissed, since we are of 
opinion that no separate costs should be 
allowed to her inasmuch as the suit 
was mainly conducted by her husband, 
Amir Hasan, who was defendant 4 in the 
case. No order as to costs in respect of 
the cross-objections. 

R.K. Suit dismissed 
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Nanavuttv, J. 

Gopi Nath — Applicant. 

V. 

Mumtazali and another — Opposite 
Party. 

Civil Revn Appln. No. 48 of 1928, De- 
cided on 2ad January 1929, from order 
of Munsif, South Lucknow, D/- 5th No- 
vember 1928. 

(a) Civil P. C., S. I IS — Scope — Civil P. 
C..O. 1, R. 10 (2) (Cf.A.I.R, 1926 P.C. 
142j 

All order refusing bo make a person as defon* 
dant can be revised under S. -115 : 12 O C. 

405, /2r/., 13 O. C. 109 and 15 0. C. 304. RsLoiu 

[P 140 C 2] 

(b) Civil P. C., O. 1, R. 10 (2) — A suing B 
for house rent — Cr, purchaser of house, ap- 
plying for making him defendant — G is 
necessary party and should he impleaded. 

A sued /] for arrears of rent of a house but 
did not implead G who had already purchased 
the’house, and who had already got his title 
to the house declared as against A in a civil 
Courc. G applied for being made a defendant. 

Held that G was a necessary party and 
for the ends of justice should be impleaded in 
the suit [P 148 C 2] 

Ram Prasad Varma— for Applicant. 

Ramapat Ram — for Opposite Party. 

Judgment —I have heard the learned 
counsel of both parties. Mr. Ramapat 
Ram on behalf of the opposite party 
raises a preliminary objection that this 
application is not maintainable under S. 
115, Civil P. C , inasmuch as this is nob 
"a case” witliin the meaning of § 115, 

Civil P C. He relies upon the ruling m 
Uemanchal Kumvar v Kandhiya Lai 
U). in which it was held that no appli- 
cation for revision would lie against an 
interlocutory order which did not deter- 
mine the case but which was made with 
the object of collecting materials upon 
which the case was to be determined 
thereafter. On the other hand, the 
learned counsel for the applicant relies 
upon tlie rulings of the late Judicial 
Commissioner’s Court reported in Riya- 
sat All v Rajeshirar Bah (2) and Alla^ 
habad Bank v Mohommad Raza Khan 
(3) In these two rulings it was hold 
that proceedings under which a person 
is ordered to bo added as a defendant 
amounts to 'a case” within the meaning 
of S 115, Civil P. C , and therefore the 
order was liable to revision by the High 
« Courb. In the present case the learned 

(1) [1909] 12 O. C. 405=4 I. 0. 070. 

(2) [1910] 18 O. C. 109=6 I. C. 977. 

(3) [1912] 15 O. C. 304=16 I. C. 592. 
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Munsif refused to make the applicant B. 
Gopi Nath a defendant in the case, I am 
therefore, clearly of opinion that the 
order of the Munsif refusing to allow B 
Gopi Math to be made a party is revisa- 
bio. I, therefore, reject the preliminaryi 
objection. 

Coming now to the facts of<the case, it 
is necessary to give a very short resume 
of the events leading up to the present 
application On the 27th July 1925 B 
Gopi Nath purchased some laud and 
houses from Mt Haidori Khanum, the 
mother-in-law of the- plaintiff Mumtaz 
All for a sum of Rs. 5,600 On 3rd 
December 1927 Mumtaz Ali filed a suit 
against Husaini, a tenant in possession of 
a house included in the property sold to 
B, Gopi Nath, for arrears of rent in the 
Small Cause Court at Lucknow. On 25th 
January 1928 Gopi Nath filed a suit be- 
fore the Subordinate Judge of Lucknow 
for a declaration against Mumtaz Ali and 
Husaini to the effect that he was the 
owner of the house and that Mumtaz 
Ali had no right bo sue Husaini for rent 
in respect of the house sold to him. On 
20th June 1928 this suit of Gopi Nath 
was decreed by the learned Subordinate 
Judge of Lucknow and the appeal against 
that decision was dismissed by the 
learned Additional District Judge of 
Lucknow by his ludgmenb dated 17th 
December 1928. The plaintiff Mumtaz 
Ali has now filed a suit beforo tho Mun- 
sif of South Lucknow against Husaini 
claiming arrears of rent in respect of 
the house sold to Gopi Nath without 
impleading Gopi Nath In these circum- 
stances it is clear that B Gopi Nath is a 
very necessary party to the present suit 
lam unable to understand the reasoning 
of tho le-arnod Munsif wboreby he re- 
jected the application of B Gopj Nath to 
be made a cn-defendanb If as averred 
by the learned Munsif the matter in dis- 
pute between tho parties had been settled 
by the former decision of the learned 
Subordinate Judge the present suit before 
the Munsif ought also to have been sum- 
marily dismissed by him on the samei 
reasoning- Bo that as it may, I considerj 
that for the ends of justice, B Gopi Nath; 
should have been impleaded in the pre-, 
sent suit. I accordingly allow this ap- 
plication for revision, set aside the order 
of the learned Munsif of South Lucknow, 
dated 5th November 1928 and direct that 
Gopi Nath be impleaded as a defendant 


Gopi Nath v. Mumtazali (Nanavutby, J.) 
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ia the suit before him. Costs here and 
hitherto will abide the result. The tem- 
porary order staying proceedings dated 
9th November 1928 is hereby cancelled. 

3.N./r,K. Revision allowed. 
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Misra and Pullan, JJ. 

Ram^Das — Creditor — Applicant . 

V. 

Sultan Husain Khan — Insolvent — 
Opposite Party. 

Revn. Appln No. 42 of 1928, Decided 
on 3rd December 1928, from order of 
3rd Addl. Diat Judge, Lucknow, D/- 
10th Septembor 1928. 

3^ Provincial Insolvency Act (1920), S. 43 
— Order of discharge not obtained, nor adju- 
dication annulled — Insolvent cannot apply 
for second adjudication — Provincial Insol- 
vency Act S. 10 (2). 

Under the Provincial Insolvency Act once 
n person has been declared an insolvent, it is 
not open to him to apply for a second order of 
adjudication until ha has obtained an order of 
discharge or until his previous adjudication 
has been annulled . 26 Bom, 171, Dist. 

[P 150 G 2] 

Ram Prasad Verma, K, P. Saksena 
and P. D Rastogi — for Applicant 

K, N. Tandon — for Opposite Party. 

Judgment. — This is an application 
for revision against the order passed by 
the 3rcl Additional District Judge of 
Lucknow, dated 10th September 1928. 
The facts of tho case are thjit the respon- 
dent, Sultan Husain Khan, was adjudged 
an insolvent on 20th December 1911. The 
Act, which was then in force was the Pro- 
vincial Insolvency Act, 3 of 1907, but the 
insolvent never obtained an order of dis- 
charge which he could have under S 44 
of the Act or under S 41 of the Act now 
in force, viz , Act 5 of 1920. Without 
obtaining any such order of discharge the 
respondeat has now applied for being re- 
adjudged an insolvent, the present appli- 
cation filed by him being dated 17th Sep- 
tember 1927 

One of the objections raised to this ap- 
plication was to the effect that the peti- 
tioner had not obtained an order of dis- 
charge either under the old Act or under 
the Act now in force, and without such 
an order no fresh application could be 
maintained This contention was, how- 
ever, overruled by the learned Judge of 
the Small Giuse Court, Lucknow, by his 
order dated 1st February 1928. An ap- 


peal was lodged against the said order to 
the Court of the learned Additional Dis- 
trict Judge, Lucknow, who has maintain- 
ed that order and has dismissed the 
appeal. 

The applicant, who is one of the credi- 
tors mentioned in the present application 
and who took this objection in the trial 
Court, has now come to this Court 
in revision against the order of adjudica- 
tion passed a second time by the Court 
below. We have heard the counsel for 
the parties at considerable length and 
have come to the conclusion that this ap- 
plication must be allowed. We now pro- 
ceed to give our reasons for having come 
to that conclusion. It is clear to us that 
under the old Act 3 of 1907, after a per- 
son has been adjudged an insolvent, al 
the property that he may acquire subse- 
quent to the said order of adjudication 
and before his discharge is to vest in the 
Court or the receiver and would be divi- 
sible among the creditors: vide S, 16(4) 
Under S 41 of the Act now in force, 
namely, Act 5 of 1920, it has been provi- 
ded that it is incumbent upon an insol- 
vent, who has obtained an order for ad- 
judication to obtain an order of discharge 
within the period specified by the Court 
at the time of passing an order of adjudi- 
cation as to his insolvency If no such 
application is made by tho insolvent for 
an order of discharge, it would be open 
to any creditor to apply to the Court for 
getting the order of adjudication annulled 
under S 43, Act 5 of 1920. It is no doubt 
true that in the old Act there was no 
such similar provision and it was open to 
an insolvent to apply for discharge when- 
ever he chose to do so. This, however, 
does not mean that if ho failed to apply 
for that discharge, it would be open to 
him to apply a second time for an order 
for adjudication It would be anomalous 
to hold that such a position would be 
available to him All the property of 
the insolvent, as already pointed out by 
us above, must have zested in either tho 
Crown or the receiver and it is difficult 
to understand how a second order of ad- 
judication can bo validly passed when it 
would not be possible for any -of the cre- 
ditors against whom the second applica- 
tion has been made, to avail themselves 
of the property subsequently acquired by 
the insolvent. 

Several rulings of the English Courts 
'svere cited in the Courts below to justify 
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the proposition that a second application 
by an insoLvent’for re-idjudication'as such 
would be maintainable, if filed by the 
dilTerent sets of creditors, and it was 
pointed out that if such an application 
was entertaiuable, it should also be open 
to a debtor to get a second' adjudication 
In regard to these cases it is sulhcient for 
us to remark that they are based on the 
state of law which is stated to prevail in 
the English Courts, and would be no 
justilication for adopting the same course 
when a ditt'erent procedure has been spe- 
cially laid down for us in tbe Provin- 
cial [nsolvency Act, 5 of 1920. Apart 
from this even in English Courts a dis- 
cretion is given to'an insolvency Court to 
lefuse such an application, if it issatis- 
fied that there are no assets likely to be 
available for administration under the 
second bankruptcy vide TTalsbury's 
Laws of England, Vol 2, S 18, p 13 If, 
as we have pointed out above, there is no 
property which could be considered to bo 
the assets of the insolvent available for 
administiation under the second adjudi- 
cation, even a Court in England would be 
unwilling to entertain a second applica- 
tion. We are, therefore, of opinion that 
the cases decided by the English Courts 
which are referred to in the judgments of 
the Courts below and which have been 
relied upon before us on behalf of the 
petitioner-respondent, do not justify us in 
arriving at the conclusion, which we are 
asked to do 

A reference was made in the course of 
arguments before us, as was before the 
Courts below, to a case decided by the 
Bombay High Court in the insolvency 
jurisdiction and reported in Dossa Gopal 
V. Bhanji (l). It was pointed out that 
in that case the High Court of Bombay 
held that a second applicxtion for 
ad)urlication was maintainable We 
need only point out that that case 
can he no authority for taking the simi- 
lar View in the mufassil Courts, which 
are governed by the provisions of the 
Provincial [nsolvency Act, 5 of 1920 Wo 
may state that in the Presidency Towns 
the Act which was originally applicable 
was the Indian Insolvency Act '(Statute 
11 and 12 Vio Ch 21) This Act was 
passed in 1848 and was in force till 1909 
when the Presidency Towns Insolvency 
Act, 3 of 1909, came into force A deqi- 
sion which was passed under the old 
” (i) Ll9b2]*26"Bom.”l71^3 L. R. 453. 
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Indian Insolvency Act which has now' 
ceased to be law could hardly be consi- 
dered as an authority which should guide 
us in determining the procedure to be 
followed under the Provincial Insolvency 
Act, 5 of 1920 

We are, therefore, of opinion thatl 
under the Provincial Insolvency Act ofl 
1920 once that a person has been dec-| 
lared an insolvent, it is not open to him| 
to apply for a second order of adjudica- 
tion until he has obtained an order of dis-l 
charge or until his previous adjudication' 
has been annulled. If this has taken! 
place and subsequently he contracts debts 
and acquires property, it would be open 
to him to apply again and the Court 
could then see whether a case has been 
made out which would justify iL to pass 
afresh order of adjudication as to his in- 
solvency On these grounds we are of 
opinion that the order as to adjudication 
of insolvency passed on 1st February 
1928, and upheld by the learned District 
Judge by his order dated lOtii September 
1928, must be set aside and that the ap- 
plication of the respondent dated 17th 
September 1927, must be dismissed. Wo 
order accordingly The applicant will 
get his costs of both the Courts- 

S N /r K. Order set a'iide. 
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RA55A and Pullan, JJ 

Emperor 

V 

Ghura — Accused. 

Criminal Revn No 86 of 1928, Deci- 
ded on 20th December 1928, from order 
of Asst Sess Judge, Hardoi, D/- 28tli 
August 1928. 

(a) Criminal P. C., S. 439 — Nature of 
offence can be cause of enRancenent of 
aentence. 

Accused attempted to murder his reUtiou by 
giving him Dhatura poi^ion, whn narrowly 
escaped from death 

Held, that the Rentciice of five years’ rigo- 
rous imprisonment should be enhanced 

[P 151 Cl] 

(b) Practice — Criminal Trial — Seisiona- 
Judge should try offence of attempted 
murder. 

Cases of attempted murder which vary 
greatly in gravity should ordinarily be tried 
by a Sessions Judge and not by Assistant 
SeBsiou.s Judges. [P 151 C 11 

G H. Thomas — for the Crown. 

M A. Haidar — for Opposite Party. 
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Judgment. — This is a revision against 
an order passed by the learned Sessions 
Judge of Hardoi with a request that the 
sentence of five years’ rigorous imprison- 
ment passed on one Ghura under S. 307, 
L P. C., should be enhanced. The ac- 
cused appealed against his conviction but 
that appeal was rejected and we are satis- 
fied that the judgment of the Court below 
is correct and that the accused attempted 
to murder his relation Bhola by giving 
him Dhatura poison We also find that 
this Bhola narrowly escaped from death. 
He remained unconscious for two days 
and would undoubtedly have died but 
for the treatment that he received in 
hospital. The case has been referred to 
us merely on the question of sentence, 
and partly perhaps to bring to our notice 
the fact that such cases should not ordi- 
narily be tried by Assistant Sessions 
Judges whose powers are limited to in- 
dicting a sentence of seven years’ rigorous 
imprisonment. If that is so, we are pre- 
pared to endorse this view We consider 
that cases of attempted murder which 
vary greatly in gravity should ordinarily 
be tried by Sessions Judges. We are not 
prepared to order a retrial in this case 
and consider it sufficient for the ends 
of justice that we accede to the other 
prayer made on behalf of the Crown, 
namely, that we should enhance the sen- 
tence to the maiimum allowed by law in 
trials conducted by Assistant Sessions 
Judges We therefore enhance the sen- 
tence to one of seven years’ rigorous 
imprisonment. 

M.N /r k Sentence enhanced. 
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Raza, J 

Jamna Prasad and another — Accused 
— Applicants. 

V 

Emperor — Opposite Party. 

Criminal Revn No 93 of 1928, De. 
cided on 22nd December 1928. 

(a) Criminal P. C., S. 264 — Summary trial 
— Subitance of evidence and not of every 
depoiition is neceiiary — Judgment contain- 
ing neceiiary lubBtance ii legal. 

The substance of the evidence required by 
S. 264 is a matter distinct from the facts 
which may be considered as proved by the 
evideiica and it should be recorded in such a 
manaar that a superior Court acting in appeal 
or revision may be iu a position to judge that 
chore wore suffloient materials before the Ma- 
gistrate to support the conviction. A Magist- 


rate IB not bound to record substance of every 
deposition. He has to state the substanee of 
witnesses’ evidence. A judgment when it con- 
tains the substance of the evidence, which is 
sufflcienb for convicting the accused, is a legal 
judgment. [P 152 G 1] 

(b) Public Gambling Act (3 of 1867), S. 3 
— Accused must be owner, occupier or person 
using the place kept for gaming to be con- 
victed under S. 3. 

^or the purpose of conviction it is not suffi- 
cient to say that an accused used a house for 
the purpose of gaming. It should be proved 
that the accused is the owner or occupier or a 
persou having the use of the place alleged to 
be kept as a gaming house. [P 152 G 2] 

B. F Bahadur] i-'ioi Applicants 
Government Advocate — for the Crown. 
Judgment — Several persons, includ- 
ing Jamna Prasad and his urothers 
Kanhaiya Lai and Jhabban Lai, were 
sent up for trial under Ss 3 and 4, 
Public Gambling Act (Act 3 of 1867) 
Jamna Prasad was convicted by the 
learned City Magistrate of Lucknow 
under Ss 3 and 4 of the Act He was 
sentenced to a fine of Rs 200 (or m 
default two weeks’ simple imprisonment) 
under S 3, and a tine of Rsi iOO (or in 
default one week’s simple imprisonment) 
under S 4 of the Act Jhabban Lai and 
Kanhaiya Lai were convicted under S 4 
of the Act and sentenced each to a tine 
of Rs 100 (or in default one week’s 
simple imprisonment) The rest of the 
accused were also convicted under S 4 
of the Act and sentenced each to a fine 
of Rs 50 (or in default one week’s simple 
imprisonment) One of the accused per- 
sons, namely, Jagdish Prasad, who 
pleaded guilty, was examined as a wit- 
ness for the prosecution 

it was a summary trial All the 
accused persons went in appeal to the 
Sessions Judge of Lucknow but their 
appeals wore dismissed on the 15th Nov- 
ember 1928 Jamna Prasad and Kan- 
haiya Lai alone have now come to this 
Court in revision This revision has 
been pressed before me upon two grounds 
only : (l) The judgment of the trial 
Court is not a legal judgment as it does 
not embody the substance of the evidence 
required by S. 264, Criminal P C 
(2) The trial Court was wrong in con- 
victing Jamna Prasad under S, 3, Gamb- 
ling Act 

I think there is no force in the tirst 
ground I have read the jutigraent of 
the learned City Magistrate carefully. 
It contains the substance ol the evidence 
which is quite sufficient for convicting 
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the accused persons under S 4, Gambling 
Act It is true that the judgment does 
not contain the substance of every sepa- 
rate deposition ; but the Magistrate was 
not bound to record the substance of 
every deposition under S 264, Criminal 
P. C He had to state generally what 
was the substance of the witnesses' evi~ 
dence and this he had done 1 agree th^ 
the substance of the evidence is a matter 
distinct from the facts which may be 
considered as proved by the evidence I 
agree also that the substance of the evi- 
dence should be recorded in such a man- 
ner that a superior Court acting in 
appeal or revision may be in a position 
to judge that there wore sufficient mate- 
rials before the Magistrate to support 
the conviction The evidence might 
profitably have been summarized more 
fully in this case, but it cannot be said 
that the judgment is not a legal judg- 
ment when it contains the substance of 
the evidence which 1 think is sufficient 
for convicting the accused persons under 
S 4, Gambling Act 

The second ground is not, I think, 
without foice The warrant was issued 
for the search of the house of Jamna 
Prasad which, according to the warrant, 
was being used as a common gaming 
house However, there is no reliable 
evidence to show that the house or por- 
tion of the house which was searched 
was owned or occupied or kept by Jamna 
Prasad or that he had the charge of the 
house in question In dealing with this 
part of the case the learned City Ma- 
gistrate has made the following observa- 
tions in his judgment : 

“ Among the accused Jamna Prasad, Jhab- 
ban Lai, and Kauhaiyalal are brothers. Two 
of them arc employed in the post ofYlce and 
the third in the railway. It is urged on be- 
half of these brothers that the house men- 
tioned in the search warrant Ex. 1 does not 
belong to Jamna Prasad and hence tho war- 
rant is illegal having been directed for the 
search of the house of Jamna Prasad. Accord- 
ing to the defence it belongs to Jhabban Lai. 
The evidence on this point is not at all de- 
finite. While the witnesses state that the 
brothers reside in separate houses or in differ- 
ent portions of the same bouse, they are 
unable to say definitely which portion is in 
the occupation of a particular brother. The 
warrant was, as a matter of fact, meant for 
search of the house in which, according to 
credible information, gambling arranged by 
Jamna Praif^d was going on. It is immaterial 
whether that house belongs to him or to his 
brother as long as it can be proved that it was 
being used by Jamna Prasad as a common 
gambling house. I do not think, therefore, 


that the warrant becomes illegal even if it 
could be conclusively proved that the parti- 
cular portion of the house or the bouse itself 
which was raided was actually being used as 
a common gaming house did not belong to 
Jamna Prasad." 

There is no reliable evidence on the 
record to show that Jamna Prasad had 
arranged the gambling which was goinii 
on in the house in question or that he 
being the owner or occupier or having 
the use of the house, was using it as a 
common gaming house The judgment 
of the learned Magistrate does not con- 
tain the substance of any evidence on 
which findings can be safely based on 
these points It is true that Jagdish 
Prasad stated in his plea of an accused 
person bhat Jamna Prasad was taking 
the nal ” but ib is not clear if he stated 
that also at the time he was exainined 
as a witness in the case It cannot be 
safely held on what Jagdish Prasad 
stated in his plea as an accused person 
that it was Jamna Prasad who had 
arranged gambling in the house in ques- 
tion. Jagdish Prasad being an accomp- 
lice -his statement (or even evidence) 
should be received with great caution 
It is said that the house was being iisorl 
by Jamna Prasad as a common gaming 
house but was he using tho same as a 
common gaming house being the owner 
or occupier or having the use of the 
house ?. There is no reliable evidence 
on bhat point I think ib is nob suffici- 
ent to Biy that the accused used it for 
the purpose of gaming It is to bo 
proved that the accused is the owner or 
occupier or a person having the use of 
the place alleged to he kept as a gaming 
house The person having the use musti 
be of the same genus as the owner, | 
occupier or keeper of tho house and ofl 
course a different person from those whoj 
resort to the house I am not satisfied! 
that there were sufficient miierials to! 
support the conviction of Jamna Prasad 
under S 3, Gambling Act. 

The result is that 1 accept this appli- 
cation to this extent only that I set asida 
Jamna Prasad’s conviction and sentence 
under S. 3, Gambling Act The fine 
(Bs 200), if paid or realized, shall be> 
refunded The application is dismissed 
in other respects. The applicants haver 
been rightly convicted and punished 
under S. 4, Gambling Act. 

M.N./r.K A'pplication partly allowed. 
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Baza and Pcjllan, JJ. 

Mt. Lachmin and another — Defen- 
dants — Appellants. 

V. 

* Ishuri Prasad and oi/iera— Plaintiffs 
and Defendant — Respondents. 

Second Appeal No 341 of 1928, Deci- 
ded ocul9th January 1929, from decree of 
2nd Addl Dist. Judge, Lucknow, D/- 
22nd May 1928. 

afc (a) Hindu Lsw^Widow ^Advene poi- 
■etiion. 

If adverse possession against a widow is 
Bought bo be made adverse also against the re- 
versioner, it can only be so in a case where 
the widow his been in actual possession and 
has been dispossessed: A. I. R. 1928 Ca2. 670, 
Not Appr.\ A. I. R. 1925 P.C. 249 ExpL] A.I.R. 
1928 All. 561 {F.B ). Rel. on\ 9 Af. I. A. 539 and 
23 Bom. 725 (P.C.), Cons. [P 154 G 1] 

(b) Hindu Law — Widow — Mother taking 
posseision of deceased’s property — His 
widow living but minor and unable to look 
after property — Mother’i possession is not 
adverse but only nearest reversioner's pos- 
session. 

Where mother of the deceased takes posses- 
sion of his property and obtains mutation in 
the Revenue Courts, in the lifetime of the de- 
ceased’s widow who is minor and unable to 
look after the property, the possession of the 
mother is not adverse against the widow, but 
merely possession of the nearest reversioner 
before her time. [P 154 C 1, 2] 

G G. Sinha aud B- D. Sinha — for 
Appellants. 

Badha Krishna and Hargobind Dayal 
— for Bospondeats. 

Judgment. — This second appeal 
arises out of a suit brought by the re- 
versioners to the estate of one Durgn Din 
who died in the year 1896, against the 
persons who are now in possession of the 
estate. These persons are alleged in the 
plaint to be unlawfully in possession of 
the property holding as they did, under a 
gift made in favour of Mt Lachmin who 
is defendant 1 by Mt Umeda, who was 
the mother of Durga Din, and who is 
stated by the plaintiffs to have had only 
a limited interest in the property as a 
Hindu female. The suit has been brought 
within twelve years of the death of Mt 
Umeda and is prima facie within time 
under Art. 141 Lim. Act The defence 
set up was that Mt. Umeda obtained a 
title by adverse possession and that this 
title set up a bar to the reversioners. 

The facts are that Durga Din died in 
the year 1896. At the time of his death 
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Farbati was also a minor. Mt. Umeda, 
the mother of Durga Din, was in actual 
possession at the time of Durga Din’s 
death and she obtained mutation in her 
own name from the revenue Court, the 
order of which is on the record The' 
order shows that Farbati was not in pos- 
sesion and that as her gauna ceremony 
had never been performed, she was stilt 
with her parents, who contemplated her 
remarriage. There was therefore no 
question of her being able to manage 
the property and the order was passed in 
favour of Mt. Umeda Mt. Farbati died in 
1913 and Mt. Umeda died in 1921 Long, 
before her death, ,Mt. Umeda, had exe- 
cuted a deed of gift in favour of her 
daughter Mt Lachmin. The argument 
which has been addressed to ns is that 
Mt. Umeda did not succeed to the pro-^ 
perty as the heir of Durga Din, although' 
she was after Mt. Farbati the person en- 
titled to succeed to his estate in prefer- 
ence to the other reversioners but that 
she obtained adverse title against th&‘ 
widow, and when the widow allowed the* 
title to become absolute by lapse of time* 
the title was perfected also against the' 
other reversioners. The question whether 
an adverse title obtained against a Hindti 
widow is adverse also against the rever- 
sioners is one which has been discussed 
at length in a recent judgment of a single* 
Judge of the Calcutta High Court re- 
ported in Aurabindh Nath Tagore v 
Manorama Debi (l). The gist of that 
ruling is that the decision of their Lord- 
ships of the Judicial Committee in 
Vaithialinga .Mudaliar v. Srirangath 
Anni (2) is authority for the view that 
any adverse possession obtained against a 
Hindu widow operates in the same man- 
ner against the reversioners and that the 
period from which the suit should be 
brought begins to run from the date 
when the possession became adverse But 
it does not appear to us that the judg- 
ment of their Lordships referred to is an 
authority for that proposition It is true 
that they quoted a judgment of tho 
Calcutta High Court in which some of 
the Judges appear to have taken this 
view ,’ but the only conclusion which 
their Lordships of the Judicial Com- 
mittee arrived at was: 

1) A. I. B. 1928 Oal. 670^55 Oal. 903. 

2) A. I. R. 1925 P. 0. 249^48 Mad. 

I. A. 322 (P.O.). 
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*‘th»b the Board liaa invariably applied the 
rule of the Shivag unga oaae as sound Hindu 
law, where that rule was applioablo," 
and the case which their Lordships had 
to decide was one similar to that which 
they had referred to as the Shivagunga 
ease i e, Katama Natchiar v. Raja of 
^}y%vagu^g^ ( 3 ) All that that case laid 
down was that the whole estate is vested 
in a Hindu female absolutely for some 
purposes, though in some respects 
with a qualified interest, and that a 
decree fairly obtained against a widow 
must be held to be binding on the 
euooeeding heirs. In argument before 
their Lordships it was contended that 
that ruling had not been followed by 
the Board themselves in the case in 
Runchordas V andrawandas v Parvati~ 
bhai U)i their Lordships said that 
this was not the case, and that the rul- 
ing in the Shivagunga case (3) had no 
application to the case of Runchovdas 
(4) because in that case the widows had 
never been vested with the estate and 
the property had never been represented 
by them. 

Recently a Full Bench of the Allahabad 
High Court has considered the same 
question in the case of Bankey Lai 
V. Raghunath Sahai (5). The Judges 
have not found that their Lordships of 
the Judicial Committee intended in the 
case reported in Vaithialinga Mudaltar 
V. Srirangaih Anni (2) to extend the 
principle laid down in the Shivagunga 
ease, or if they have done so they have 
not intended to go beyond the decision 
in the case of Runchordas and therefore 
if adverse poBsession against a widow is 
sought to be made adverse also against 
the reversioner, it can only be so in a 
case where the widow has been in actual 
possession and has been dispossessed 
AVe are not prepared to carry the matter 
any further than this, and as Farbati 
never obtained possession we do not con- 
sider that the possession of Mt. Umeda, 
«ven if it were adverse possession, would 
be such an adverse possession as to ope- 
rate against the reversioners But we do 
not consider that the possession of Mt 
Umeda was adverse. She obtained muta- 
tion in the revenue Court on the basis 
|Of possession, it being impossible for the 
jrainor widow to look after the property, 

r3) [1886] 9 M. I. A. 539 (543). 

(4) [1899] 33 Bom. 725-26 1. A. 71=1 Bom. 

L. R. 607=7 Bar. 643 (F.C.). 

(5) A. 1. B. 1928 All. 561 


. Emperor 

and her possession was not adverse pos- 
session but merely the possesaion of the 
nearest reversioner before her time. 
After the death of Mt. Farbati Mt. 
Umeda was in possession as heir of her 
son and in our opinion her title could not 
be challenged during her lifetime. A 
gift in favour of her daughter could not 
be challenged by the heirs until Mt. 
Umeda’a death and as the suit has beeq 
brought within twelve years of the death 
of Mt. Umeda it is within time. 

It has also been argued before us that 
the appellants were prejudiced by the 
fact that the learned District Judge in 
appeal did not decide the question whe- 
ther the defendant Lachman was not an 
illegitimate son. If Lachman was not 
illegitimate he would have an equal share 
with the three plaintiffs. It does not 
appear that the appellants would have 
been in any way prejudiced by the fact 
that three persons have obtained the pro- 
perty from them rather than four, but 
we find in the first place that the ques- 
tion of Lachman 's illegitimacy was 
never raised by the appellants them- 
selves, secondly, that it was denied by 
Lachman himself and decided against 
him, thirdly, that he never questioned 
the decision of the Court in appeal and 
lastly that the appellants themselves ad- 
mitted that it was the three plaintiffs 
who were entitled to sue as the nearest 
reversioners. This ground of appeal has 
no force, and we are of opinion that the 
suit has been correctly decided by the 
Courts below. We therefore dismiss the 
appeal with costs. 

S.N./R-K. Appeal dismis!ied 
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RAZA AND FULLAN,^JJ. 

Ram Adhin and others — Accused — Ap- 
plicants. 

v' 

Emperor — Opposite Party. 

Criminal Revn. No 117 of 1928, Deci- 
ded on 4th January 1929, from order of 
Sess. Judge, Pyzabad.D/- 20th November 
1928. 

Oudh Criminal Rulei, Ch. 5, R. 14 — Origi- 
nal ■election of jurors mede without eny ob- 
jection — Out of eight preient in Court, 
Judge choosing five without conducting 
second ballot — Accused having no objection 
to that choice— Irregularity was covered by 
Criminal P. C., S. 537, — Criminal P. C. 
S. 276s [But ate A, I. R. 1927 Cal. 242.] 
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No objeobioa was taken to the original aelec- 
tion of tha jurors, eight of whom ware present 
in the Court, and instead of eonduoting a 
second ballot, as required by R. 14, Oh. 5, 
Oudh Criminal Rules, tl^e Judge chose five 
out of the eight present. The Judge asked the 
accused whether they had any objection 
to this selection but they had none. 

Held ; that the irregularity was covered by 
S. 537, Criminal P. C., and did not vitiate 
trial : 8 CaL 733, Foil.; 33 All. 385, No^ Foil. 

[P 155 0 1] 

H. Misra for J. N Mtsra and Hy- 
der Huseiii — for Appliaants. 

Govt. Pleader — for the Crown. 

Judgment. — This is an application in 
revision of the order of the Sessions 
Judge of Pyzibad who dismissed an appeal 
against a oonviction by the Assistant Ses- 
sions Judge of Fyzabad in a ease tried by 
a jury The only point raised in appeal 
before him was that the trial was vitiat- 
ed by the fact that the ]ury were not 
selected by lot in the manner provided for 
by R 14, Chap. 5, Oudh Criminal Rules 
The same point has been raised before us 
The rule in question lays down an elabo- 
rate procedure which should be adopted 
by Judges in trials both by jury and with 
the aid of assessors Not only have the 
jurors in the first instance to be chosen 
by lot out of the list of jurors, but those 
who have been so chosen have to be again 
subjected to a similar process in open 
Court in order to determine which of the 
jurors or assessors who are present should 
sit for the trial. In the present case no 
objection has been taken to the original 
selection of the jurors eight of whom were 
present in Court, but it appears th it in- 
stead of conducting a second ballot the 
Judge chose five of the eight persons pre- 
sent and asked the accused if they had 
any objection As the accused had no 
objection the trial proceeded We have no 
hesitation in saying that this irregularity 
IS one which can be covered by S 537. 
Criminal P. C It is not even suggested 
that the five persons who sat on the jury 
were unable to perform their duties fair- 
ly, or that the three persons whi were 
not selected would have been more im- 
partial. It is a purely technical error 
and one which in our opinion does not 
vitiate the trial. In coming to this deci- 
sion we have followed the authority of 
the Calcutta High Court in the case of 
The Empress y. Jhuhbo Mahton (l) a de- 

(1) [1882] 8 Oal. 739=12 W. R. 233. 
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oision of the year 1882 whioh, as far as 
we know, still expresses the view of the 
Calcutta High Court The only ruling 
whioh W 0 have been shown to the con- 
trary is reported in Emperor ^.Bradshaw 
(2) This was a case where a European 
Bri tish subject was tried under the spe- 
cial rules which were then in force, but 
we are unable to ascertain from the judg- 
ment of the learned Judge what the exact 
error was which was committed by the 
Court below, and which in his opinion 
vitiated the trial We are satisfied that 
the decision of the Calcutta High Court, 
to which we have referred, rightly ex- 
presses the law on the subject and we 
dismiss this application. 

S N /r K. Revision dismissed. 

(2) [1911J .M~k7i~6^i = 3 L.~C 278=8 A. li. J. 

1S2. 
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Wazlr Has vn, Acr. C. J and Misra, J. 

G. Mekeniie k Co., Ltd. — Plaintiff — ■ 
Appellant 

V. 

Mohammad Ah Haider Khan — Defen- 
dant — Respondent 

Second Appeal No. 306 of 1928, De- 
cided on I6th January 1929, from de- 
cree of Dist Judge, Lucknow, D/- 22nd 
May 1928 

Contract — Conitruction — Hire purchase — 
A let hii motor to B and received in- 
itial money ai coniideration for allowing B 
option to buy — B to become abiolute owner 
after paying certain monthly initalmenti — 
B obtained option to buy but wai under no 
obligation to eaerciie it ^ Contract waa 
merely one of hire and ownership of motoiF 
did not vest in B. 

If in aubstanoe there ia an agreement to buy, 
the parties oaanot by calling it a hiring or by 
mere juggling with worda eaeape from the 
oonaequenoea of thj contraot in which they 
entered , but if tha contract imports no legal 
obligation to buy there is no snoh agreement. 

[P 157 0 1] 

A and B entered into a contract whereby A 
(described as owner in the oontraoO agreed to 
let hia motor to B (called the hirer), and re- 
ceived a sum of money from B in considera- 
tion for allowing the option of purohaaing the 
oar. The motor was to be the absolute pro- 
perty of B when he paid a certain number of 
monthly instalments following npon the pay- 
ment of the initial sum. 

Held : that the purchaser obtained tha op- 
tion of purohase but he was under no legal 
obligation to exercise it. So it waa merely a 
oontraot of hire and the ownership of the oar 
did not vest in B. Lee v. Butler, (1893) 2 Q. 



166 Oudh a. Meeenzie & Go. v. Md. Ali Haider Khan . 


318 EscpZ. and Dist.\ Lewis v. Thomas, (1919) 1 
K. B. 319 ; Helby v. Mathews, (1895) A. C. 471 
and A.I.R. 1925 Bom, 18, Bel, on. [P 157 0 2] 

M. Wasim and i?. N. Bhattacharji — 
for Appellant;. 

Hyder Husein — for Respondent. 

Judgment. — This is the plaintiffs’ 
appeal from the decree of the District 
Judge of Lucknow dated the 22nd May 
192B, which reversed the decree of the 
Court of hrst instance and dismissed the 
plaintiffs' suit. The only relief for which 
the claim was laid was the recovery of a 
motor car. The appellants are entitled 
to the relief if fche agreement under which 
the car passed into the possession of the 
defendant-respondent was a contract of 
hire with an option to purchase. On the 
other hand, if under the same contract 
the ownership of the car vested in the 
defendant the relief must fail. The 
lower appellate Court is of opinion that 
the latter view is the right view. 

The contract in question is evidenced 
by a duly executed deed dated 1st No- 
vember 1924. We are of opinion that the 
interpretation placed by the appellants on 
the deed just now mentioned is the cor- 
rect interpretation. The deed opens by 
the description of the respective status of 
the parties in the matter of the contract 
contained therein. The appellants are 
described as '‘the owners” on the one 
part and the respondent ' the hirer” on 
the other part The relevant clauses of 
the deed are as follows : 

1. The owners agree bo let on hire to the 
hirer and the hirer agrees to take from the 
owners one 01 model maker Overland touring 
car No. 1,28526 as described in the schedule 
attached hereto. 

2. The owners hereby acknowledge receipt of 
the sum of rupees one thousand and thirty-six 
for the option of purchase hereinafter con- 
tained. If the hirer shall exercise such option 
credit will be given to the hirer for that sum. 
If he does not, then such sum shall belong 
absolutely to the owners. 

3. The hirer to pay the owners without de- 
mand the sum of rupees one hundred eighty- 
nine on the first day of every calendar month 
for the hire of the said motor car, the first of 
each payments to be made on the first day of 
December 1924. 

4. All such payments made under the last 

preceding clause shall be credited to the ac- 
count of the hirer against the total cost of the 
motor oar as set forth in the next sucoeeding 
clause. ' 

5. When the hirer has paid the owners 
monthly instalments of Rs, 2,268 making, in- 
clusive of the initial payment set forth in 
01. 2, the total sum of Re. 8,304, the said 
motor oar shall become the absolute property 
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of the hirer and this agreement shall termi- 
nate. 

6. The hirer agrees that until such time as 
he shall have paid the aforesaid monthly pay- 
ments herein before mentioned. . , . 

(a) The said motor car shall remain the 
absolute property of the owners. 

(b) ... (c) .... (d) .... (e) (f) 

7. If the hirer 

(a) shall make default in punctually paying 
any hire instalment or 

(b) . . . (o) . . . (d) . . . 

(e) shall fail to observe and perform any of 
the agreements and conditions contained in 
this agreement then in any such case this 
agreement shall immediately cease and it 
shall be lawful for the owners, their servants 
or agents to enter by force if necessary upon 
any premises in which the said car may for 
the time being be and to seize and take away 
the same, no matter where the said motor car 
may be at the time of seizure and in the event 
of such seizure the owners may sell the motor 
oar either privately or by publio auction and 
out of the proceeds of such sale shall be en- 
titled to pay to themselves all moneys which 
may be then due to them under these presents 
and shall pay the balance of such proceeds 
(if any) to the hirer. 

In the plain language of this deed we 
find nothing to support the contention 
that the ownership of the car in question 
was transferred from the date of the con- 
tract from the appellants to the respon- 
dent. Indeed according to our judgment 
there is no room for such a contention on 
the face of this document. It is said, 
however, that the substance of the tran- 
saction evidenced by the deed in question 
must be looked at and not its mere words- 
We agree But the substance must be 
ascertained by consideration of the rights 
and obligations of the parties as stated in 
the several provisions of the whole of the 
agreement. In support of the construc- 
tion placed by the defendant the learned 
District Judge relies on the case of Lee 
V. Butler (1) According to him this 
case 

“decided that where the alleged hirer agreed 
to pay all the instalmeats th!l agreement 
amounted to an agreement to pay." 

We think that the learned Judge has 
misunderstood the decision in that case. 
There one L, being in possession of furni- 
ture under a hire and purchase agreement 
made with the plaintiff, sold and deli- 
vered the furniture, before the last pay- 
ment had accrued due or been paid, to 
the defendant, who received it in good 
faith and without notice that the plaintiff 
had any right in respect of it. It was 
decided that the sale and delivery to the 

(l7 [1893] 2 Q. B. 318=62 L. J. Q. B. 691=42 
W. R. 88=69 L. T. 870. 
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defendant was within the provisions of 
‘S. 9 Factors Act 1889 (52 and 53 Viot. 
G. 45) and therefore valid. Lord Esher, 
M. B and Kay, L. J., held that the agree- 
ment was hire and purohase agreement to 
buy the goods and Kay L. J. added that 
the clause provides in effect that 

"bhe goods shall become the absolute pro- 
perty of the hirer when bhe two sums, amount- 
ing to £8 have been paid.” 

In the arguments before us stress was 
laid on^Gl. 5 of the agreement in question 
and it was said that in the present case — 
as in Lee v. Butler (l) — the motor oar 
was to become the absolute property of 
the hirer when the hirer has paid the 
owners the monthly instalments follow- 
ing the initial payment of Rs 1,036. 
This argument ignores altogether the pro- 
vision contained in Cl 2 of the agreement. 
According to that clause the hirer had 
the option to buy or not to buy the oar. 
In consideration of this right of option 
the hirer paid the initial sum of Bs 1,036 
It was open to him not to exercise this 
right. If he did then the initial sum 
paid by him shall be credited in his 
favour but if he did not, it shall belong 
to the owners In face of this provision 
as to option it is impossible to construe 
this deed as a deed evidencing an out-and- 
out sale where the price of the thing 
bought was to be paid in certain instal- 
ments We think that the present case 
is in line with the case of Lewis v. 
Thomas (2). The leading case on the 
subject is Helby v Mattheivs (3), In 
this case Lee v Butler (l) was referred 
to in the judgments delivered by their 
Lordships and distinguished. From the 
decision in that case we infer the prin- 
ciple of interpretation to be that if in 
substance there is an agreement to buy 
the parties cannot by calling it a hiring 
or by mere juggling with words escape 
from the consequences of the contract in 
which they entered bqt if the contract 
imports no legal obligation to buy there 
is no such agreement. We think it would 
be useful to quote the following from the 
judgment of Lord Waston in the case of 
Helby v. Mathews (3) : 

“Apart from the arrangement for hire of the 
piano, the only right given to Browster by the 
agreement in question was thg option to be- 
come a purchaser. It is true that whilst he 
wai under no obligation to buy the appellant 

(2) [1919] 1 K. B. 319=118 L. T. 689=88 
L. J. K. B. 276. 

1(3) [1895] A. 0. 471=6^ L. J. Q. B. 465=30 
J. P. 20=4S \Y. H. 561=72 L. T. 041. 
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was legally bound to give him that option, and 
oould not retract it, if the other Btipulationa 
of the contract were duly observed by the 
hirer. But the possession of such a right of 
option was, in no sense, an agreement by 
Brewster to buy the piano and the appellant’s 
obligation to give the option was not, in the 
sense of law, an agreement by him to sell. In 
order to constitute an agreement for sale and 
purchase, there must be two parties who are 
mutually bound by it.” 

As we have said before, ia the present 
case the hirer obtained the option of pur- 
chase in consideration of the initial pay- 
ment and having thus obtained the right 
it was open to him to exercise it or not 
to exercise it, in other words, he was under 
no legal obligation to exercise it. 

The respondent's learned advocate cited 
the case of A Cecil Cole v Nanalal 
Moran Dave (4). The judgment in that 
case clearly shows that the distinction 
between the two classes of cases lies in 
the element as to whether there is or 
there is not an obligation to purchase. 

We accordingly allow this appeal, set 
aside the decree of the Court below and 
decree the plaintiffs' suit with costs in 
this Court and in the lower appellate 
Court. As to the costs in the Court of 
first instance we direct that the parties 
shall bear their own costs in that Court. 

S.N /r K. Suit decreed 

(1) T. 1. R. 192) Bom. iS-4J Bom.“l72. 
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Baza and Pdllan, JJ. 

Emperor — Appellant. 

V. 

On — Accused — Respondent 

Criminal Appeal No 324 of 1928, De- 
cided on 20th December 1928, from order 
of 1st Class Magistrate, Gonda, D/- 27th 
April 1928. 

Arms Act (11 of 1878), S 19 (c)— Even 
servant carrying master's gun in British 
India for having it repaired — No acknow- 
ledged license — Servant will not be protec- 
ted. 

Even a servant who found in British 
India carrying a gun for the purpose of hav- 
ing it repaired, which has no license acknow- 
ledged by the British Government, will not be 
protected from the provisions of S. 19 read 
with S. 6. 24 All. 454, Dial. [P 1^8 G 1] 

O. n. Thomas — for the Crown. 

Zafar Flusain — for Respondent. 
Judgment. — This is an appeal pre- 
ferred by the Local Government against 
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the acquitba.! of one Ori who was found 
in po^soBsion of a double-barrelled 
muzzle-loading gun without license at 
Kawwapur railway station in the district 
of Gonda The Magistrate acquitted the 
accused on the ground that no offence has 
been committed Although there is no 
license for this gun in British India, the 
Ma gistrate isof opinion that as the accused 
is a servant and the gun belongs or is 
said to belong to his master, he was able 
to bring it into British India for the pur- 
poses of repairs without a license The 
Magistrate relies upon certriin rulings 
none of which apply to a case whore a 
gun has been brought into British India 
without any license in British India for 
possession of the gun The judgment on 
which ho principally relies is reported in 
Emperor v Harpal Rai (l), which is 
the case of the transfer of a licensed gun 
for a temporary purpose to a person other 
than the licensee The other rulings 
mainly deal with the cases of servants 
and others who carry guns belo.nging to 
their masters for some temporary pur- 
pose No doubt the case set up by the 
accused is that this gun belongs to his 
master and that ho was ciriying it for 
a temporary purpose. It may be so, but 
in the first place ho liad to prove that 
this was a gun for which there was a valid 
license in British India He has attemp- 
ted to show that the gun is licensed in 
Nepal State Ho has not done so The 
two documents which he has produced 
and which are alleged to be licenses are 
jnot legally proved and the number con- 
tained in ono of them which refers to a 
double-barrelled muzzle-loading gun is 
not the same as the number on this gun 
In the license the number is 666 whereas 
|the gun bears the number 796 and wo 
^cannot see how the license can refer to 
this gun 

In our opinion there is no rul- 
ing which protects a person without 
license and who is found in British India 
carrying a gun which has no license ac- 
knowledged by the British. Government 
from the provisions of S. 19 read with 
S 6, Arms Act. On the other hand we 
are prepared to accept the Magistrate’s 
view that the accused is merely the ser- 
vant of some lady in the Nepal State and 
that he brought this gun to British India 
for the purpose of having it repaired. 
Unde r those circumstances we do not 

^1) [1902] 24 All. 454=(1902) A. W. N. 129. 
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oonsider itneoessary to impose a sentenoe 
of imprisonment. 

We therefore accept this appeal, set 
aside the order of acquittal passed by 
the Magistrate and find the accused 
guilty under S. 19 (c), Arms Act (Act 11 
of 1878) and sentence him to pay a fine of 
Bs 50 or in default to undergo three 
month’s simple imprisonment 

S N /b K Acquittal set aside. 
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Wazir Hasan, Ag C. J., and Misra, J_ 

Ram Narain — Plaintiff — Appellant 
v 

Sheo Darshan — Defendant — Respon- 
dent 

First Appeal No 145 of 1927, Decided 
on 17th Januiry 1929, from decree of 
Sub-Judge, Rie Bireli, D^- 8th Septem- 
ber 1927 

Oudh Laws Act, S. 13 — Son, manager of 
family — Father’s personal right of pre’ 
emption is not loit by son’s refusal. 

Evan wh^re son is th? manager of tho^ 
family proparby, ib cannob be ooncludod bhat> 
bhj son IS bhe agent of the father for the pur- 
pose of refusing an offer of a sale of property 
bo which the father may wish bo lay claim m 
hiB personal right by bringing a suit for pre- 
emption founded on the statutory provisions, 
of bhe Oudh Laws Act. 1 O. C, 254 and 5 O. C. 
393, Bf/. [P 160 011 

Radha Krishna iov A. P. Sen and Sheo- 
Oohind Tripathi — for Appellant 

M Wasim and Naimullah — for Res- 
pondent 

Judgment. — This is the plaintiff’s ap- 
peal from the decree of the Subordinate 
Judge of Rae Bireli, dated 8tb September 
1927. The appellant’s suit has been dis- 
missed by the decree under appeal 

On 28th January 1926 a 5 annas 4 pie9> 
share situate in village Pindaria, pargana 
Inhauna, in the dlstriot of Rae Bareli,, 
was purchased by Sheo Darshan, defen- 
dant (sinoe deceased and now represented 
by his son, Shanker Dat, the sole respon- 
dent in this appeal) ostensibly For a sum. 
o( Rs 12,000 By means of the suit out 
of which this appeal has arisen Ram 
Narain claimed to enforce his right of 
pre-emption in respect of the sale of 28tli 
January 1926. The defence gave rise to 
several issues One of the issues was: 

Is the plaintiff estopped from suing as 
alleged?" In an.swer to this issue tho 
'finding of the Oourt below is in the 
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Oitfirmative and on the basis of that find- 
ing alone the suit has been dismissed. 
The decision of the learned Subordinate 
Judge on every other issue in the case 
has been accepted before us by both the 
parties and it is agreed that if the finding 
of the Court below on the issue relating 
to estoppel is reversed by us, the plaintiff 
should be given a decree for pre-emption 
on payment of Bs 12,000. 

The Maw of pre-emption, as it is ad- 
ministered ill the Province of Oudh, is 
contained in Chap. 2, consisting of ten 
sections (Ss. 6 to 15), Oudh Laws Act, 
1876. By virtue of the provisions of 
S. 13 a person entitled to a right of pre- 
emption may bring a suit to enforce such 
right on the ground, amongst others that 
no due notice was given as required by 
S. 10. It is admitted on both sides that 
the appellant is a person entitled to a 
right of pre-emption. It is also admitted 
that no due notice as required by S 10 
was given in this case. On these facts, 
therefore, the appellant is prima facie 
entitled to a decree but it is said that he 
is estopped from enforcing his right of 
pre-emption on the ground that one of 
the vendors, Surajpal Singh, asked Mohan 
Lai, son of the appellant, as to whether 
he would purchase the property. Mohan 
Lai in answer declined to do so. On 
these premises being established, accord- 
ing to the learned Subordinate Judge, the 
plea of estoppel must be given effect to. 

It is not necessary to decide the some- 
what vexed question as to whether a plea 
of estoppel of the nature put forward in 
this case is entertainable at all, having 
regard to the requirement of the statutory 
law that there must be a notice as to the 
proposal of sale given according to the 
formalities prescribed by that law. A 
cingle Judge of the late Court of the 
Judicial Commissioner of Oudh decided 
in Maryam Begam v. Tika (1) that oral 
■evidence of notice prescribed in S 10, 
Oudh Laws Act, 1876, is inadmissible. 
In the case of Bhagwat Singh v. Nazir 
Husain (2) decided by Mr. (now Sir 
Edward) Ghamier, it was held that in 

suit for pre-emption although notice in 
writing is not given by the vendor the 
plaintiff may be estopped from claiming 
pre-emption, if it is proved that the pro- 
perty was offered to him for a certain 
prioe, that he refused to purchase at that 

.( 1 ) [ 18 ^ 1 6 . 57 254] 

-(2) [1902] 6 O. 0. 895. 
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price and that he expressly consented 
to the purchase of the property by the 
vendee 

The facts are as follows and they were 
not disputed before us at the hearing of 
the arguments in this appeal The ap- 
pellant and his son, Mohan Lai, consti- 
tute a joint Hindu family. The family 
is possessed of certain zamindari share in 
the village of Pindaria, in which the 
share in suit is also situate. The appel- 
lant generally lives in Calcutta where he 
carries on a printing press. At times he 
comes to his village While the appel- 
lant is absent Mohan Lai naturally carries 
on the household work and the manage- 
ment of the zamindari share in the 
village. Mohan Lai is 25 years of age. 
Early in the year 1925 the appellant 
executed a formal power-of-attorney in 
favour of Mohan Lai and on its destruc- 
tion by fire a fresh power was executed in 
August 1926 Neither a copy of the 
former power nor the original or a copy 
of the latter has been produced in this 
case and it has never been suggested on 
behalf of the respondent that Mohan Lai 
had received under any of these powers 
express authority to act on behalf of his 
father in matters like the one involved in 
the present case But it is argued that 
on the facts stated above Mohan Lai 
must be deemed to be a manager of the 
joint Hindu family, that his conduct in 
refusing to buy the property fell within 
the scope of usual authority of a mana- 
ger and was therefore binding on the 
plaintiff. 

We cannot accede to this argument. 
In the first place, having regard to the 
evidence on the record and particularly 
of Mohan Lai, who alone gives some 
details as to the work he does on behalf 
of his father, we are unable to accept the 
contention that Mohan Lai must be 
treated to have been occupying the posi- 
tion of a manager of the family at the 
time when the offer is said to have been 
made to him The sale in question was 
made by a registered deed of 28th Janu- 
ary 1926 and according to the evidence of 
Surajpal Singh, one of the vendors, the 
sale was settled a month before the execu- 
tion of the deed. Surajpal Singh’s ver- 
sion is that after the sale had been settled 
with the respondent he offered the pro- 
perty for purchase to Mohan Lai. He 
took Mohan Lai to be an agent of his 
father. Mohan Lai in his evidence 
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denied the alleged offer. The learned 
Judge in the trial Court has aooepbed the 
evidenoe of Surajpal Singh and of Sheo 
Adhar as against the evidence of Mohan 
Lai as to the offer made and the refusal 
by Mohan Lai and we have done the 
same. Mohan Lai was examined as a 
witness in this case on 7th September 
1927. He states that he is the plaintiff's 
agent for li years. This obviously has 
a reference to the power-of-abtorney ex- 
ecuted in August 1926 by the appellant in 
favour of Mohan Lai. As to the terms 
of the authority we have already said 
that they are not proved. As to his 
work on behalf of his father outside the 
scope of the written authority, all he 
tells is that he has been doing his father's 
work for the last two years since the 
death of his grandmother and that during 
her lifetime she looked after his father's 
work with the aid of an agent. He also 
said that his father comes home at times. 

On the evidence therefore we are nob 
satisfied that Mohan Lai occupies the 
position of a manager of the family in 
whose favour an agency by implication 
may be deemed to have been created by 
his father. But even if it be granted 
that he is the manager of the property 
of the family, from that alone we are 
unable to draw the conclusion that the 
son is the agent of the father for the pur- 
pose of refusing an offer of a sale of pro- 
perty to which the father may wish bo 
lay claim in his personal right by bring- 
ing a suit for pre-emption founded on the 
statutory provisions of the Oudh Laws 
Acc. Clearly a right of pre-emption is a 
personal right in the sense that it is con- 
ferred on a cosharer. It must be con- 
ceded that both, father and son, being 
members of a joint family are oosharers 
if any of them is recorded as such in the 
revenue registers of the village- That 
the appellant is so recorded is ad- 
mitted. This being so, it follows that 
each' is entitled bo enforce his claim 
for pre-emption in his own right. We 
accordingly allow this appeal, set aside 
the decree of the lower Court and 
decree the plaintiff’s suit on condition 
that he deposits in the Court below the 
sum of Ks. 12,000 within three months 
from the date of the decree of this Court. 
In case of default the suit shall stand 
dismissed with costs in both the Courts. 
If the deposit is made as is hereby dir- 
ected the plaintiff will be entitled to his 


costs in both the Courts and he will be> 
permitted to deduct the amount of costs 
from the sum of Bs. 12,000 in making the* 
required deposit. 

M.N./R K- Appeal allowed. 
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Misra and Pullan, JJ. 

J agmohan Das — Plaintiff — Appellant 

V. 

Indar Prasad and others — Defendants^ 
— Eespondents. 

First Appeal No. 81 of 1928, Decided 
on 25bh January 1929, from order of the 
Addl Sub-Judge, Lucknow, D/- 22nd 
March 1928 

(a) Tranifer of Property Act, S. 41— S. 41 
will not protect transferee who has not 
mad* neceiaary enquiries about title of real 
owner. 

Oaly those persons are entitled to olains 
protection under S. 41 who, in spite of neces- 
sary enquiry, have not baon able to discover 
who the real owner of the property is, and 
who have, in full belief that the person mak- 
ing a transfer in their favour is the parson 
really entitled to that property, taken the 
transfer from him. If the transferee haa 
not made necessary enquiries about the title 
of the real owner the protection afforded by 
S. 41 is not available to him. [P 162 G ij 

(b) Evidence Act, S. 115 — Mortgagor and 
mortgagee — A suing on bis mortgage joining 
his co-mortgagee B as defendant — D not ap- 
pearing in Court and decree passed exclu- 
sively in favour of A^A executing decree 
receiving money and giving discharge — B 
cannot urge that this position was not legal- 
ly available to A, 

Where a co-mortgagee A sued on tho mort- 
gage Impleading the other mortgagee B as 
defendant, but the latter never appeared in 
Court, and the decree was exclusively passed 
in former's favour, A was entitled to execute 
it and bo give valid discharge to the judgmant- 
dobtor or bo the puisne mortgagee and if such 
discharge has been given and A has* received 
money, it would dot bo open to B to urge that 
this position was not legally available bo A. 

[P 162 0 2] 

Dayob Kishap Seth — for Appellant. 

Bam Bharose LaZ— for Reapoudenb 3. 

Judgment — This is an appeal arising 
out of a declaratory suit The facts of 
the case are that the plaintiff-appellant, 
Lala Jagmohan Das, and his brother, Lala 
Indar Prasad, defendant 1, oonstituted 
prior to 1915 members of a joint Hindu 
family; that out of the joint family 
funds money was advanced to one Mt* 
Bakhtawar Begam by virtue of a mort- 
gage deed, dated 20th July 1914, in which 
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was hypotheoated the property situate in 
the district of Oawnpore and in the city 
of Lucknow; and that in a partition bet- 
ween the two brothers which took place 
in 1915 the said mortgage-deed had been 
allotted in equal shares to both of thdtn. 

A suit was brought on>the basis of this 
mortgage-deed by Lala Inder Prasad 
alone, and a decree was passed on 20th 
February 1925, in his favour. It appears 
that wh1ijn Lala Inder Prasad instituted 
the suit on the aforesaid mortgage he 
also impleaded plainti£f-appellant as a 
defendant in that case alleging that he 
had declined to join him as a plaintiff in 
the suit. It further appears that the 
said decree was transferred by Lala Inder 
Prasad to defendants 2 and 3, who are 
the sons of one Lala Purshottam Das, 
who is also a defendant (5) in this case. 
His brother Lala Jugal Kishore has been 
impleaded as defendant 4. It would thus 
appear that defendants 2 to 5 constitute 
a joint Hindu family. The present suit 
has been brought by the plaintiff-appel- 
lant for obtaining a declaratory decree 
to the effect that he is the owner of half 
the decree since the mortgage on the 
basis of which the said decree was passed 
was owned in equal shares by him and 
his brother, defendant 1, that the sale- 
deed executed by Lala Inder Prasad in 
favour of defendents 2 and 3 in respect 
of the entire decree is null and void and 
that he is entitled to have the decree ex- 
ecuted to the extent of his half share in it. 

The suit was contested principally by 
defendants 2 and 3, who urged iu their 
defence that the decree obtained by de- 
fendant 1 being in liis favour alone he 
was entitled to have it executed and re- 
alize the whole amount due; that they 
having paid the whole amount duo under 
the decree had obtained a sale-deed in 
respect thereof from defendant 1; and 
that, therefore, the plaintiff had no re- 
medy against defendants 2 and 3, but 
should obtain from defendant I half the 
amount which had been paid by them 
to him as sale price for the said decree. 
They also contended that they had pur- 
chased this decree out of their own per- 
sonal funds and not of the funds of the 
joint family, to which they and their 
father and uncle (defendants 4 and 5) be- 
longed, and that they having purchased 
it from an ostensible owner, the plaintiff 
was not entitled to avoid the sale exeou- 
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ted in their favour under the provisions 
of 8. 41, T. P. Act, 4 of 1882. 

The suit was tried by the learned Ad- 
ditional Subordinate Judge of Lucknow 
to whose Court it had been transferred 
and who by his decree dated 22nd March 
1928, gave the plaintiff a decree against 
defendant 1 for half the consideration, 
for which the original decree had been 
transferred by him in favour of defen- 
dants 2 and 3 and dismissed the suit so 
far as the other defendants were con- 
cerned. This decree was passed upon a 
finding to the effect that defendants 2 
and 3 having taken a sale-deed of the 
decree from Lala Inder Prasad in whose 
favour it stood, the plaintiff was not en- 
titled to claim any relief against them, 
but was only entitled to claim from de- 
fendant 1 half the sale consideration for 
which the decree had been sold. 

The plaintiff-appellant has brought 
the present appeal against this decree 
and the contention now urged on his 
behalf is to the effect that the mortgage- 
deed executed by Mt. Bakhtawar Begam 
being the property of the plaintiff and 
his brother defendant 1 in equal shares, 
he must be held to be entitled to be the 
owner of the decree also to the extent 
of half and that, therefore, the sale-deed 
executed by defendant 1 in favour of 
defendants 2 and 3 should be considered 
operative only to the extent of half, and 
that, therefore, they should be declared 
as entitled to execute the decree only to 
that extent. 

We have heard the arguments in this 
case at great length and it appears to us 
that the decree passed by the learned 
Subordinate Judge is correct and should, 
therefore, be maintained. It was argued 
on behalf of the plaintiff-Pippellant that 
defendants 2 and 3 can not' invoke in their 
favour the protection of S. 41, T. P. Act, 
since they must be presumed to know 
full well that the decree in dispute was 
the joint property of plaintiff-appellant 
and of defendant 1 We have looked 
into the record and it appears that defen- 
dants 4 and 5 brought a suit against the 
son and husband of the mortgagor 
Bakhtawar Begam on the basis of a 
mortgage executed by her in their favour 
on a date subsequent to the deed, in 
which tho plaintiff is admittedly entitled 
to a half share. The decree was passed 
in their favour on the basis of the said 
mortgage deed on 27th May 1927. It la 
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clear from the proceedings of fchab suit 
that the rights of plaiabiti and of defen- 
dant 1, who were impleaded in that suit 
in the capacity of prior mortgagees as 
defendants 3 and 4, were fully known to 
defendants 4 and 5, who wore plaintiffs 
in that suit. It is also equally clear 
from the evidence on the record that 
defendants 2 and 5 constitute a joint 
family It is also admitted that defen- 
dants 2 and 3 have failed to prove that 
the money with which they purchased 
the decree from Lala Inder Prasad was 
their own personal money. Under these 
circumstances defendants 2 and 3 being 
members of a joint family with defen- 
dants 4 and 5, they must be saddled with 
the knowledge of the fact that the decree 
obtained by Lala Inder Prasad was his 
property as well as that of the plaintiff- 
appellant to the extent of half and half. 
The defendants having full notice of the 
title of the plaintiff-appellant cannot be 
allowed to seek protection of S. 41, T. P. 
Act. It is a settled rule of law that 
only those persons are entitled to claim 
protection under that section, who, in- 
spite of necessary enquiry, have not been 
able to discover who the real owner of 
the property is, and who have, in full 
belief that the person making a transfer 
in their favour is the person really enti- 
tled to that property, taken the transfer 
from him. If the transferee has not 
made necessary enquiries about the title 
of the real owner the protection afforded 
by the said section is not available to 
him- We are, therefore, constrained to 
hold that defendants 2 and 3 cannot be al- 
lowed to take advantage of S 41, T. P 
Act, 4 of 1882. 

There is, however, another aspect of 
the case from which it has to be looked 
at. It would appear from the facts al- 
ready stated in the earlier portion of this 
judgment that the plaintiff-appellant 
refused to join defendant 1 as his co- 
plaintiff when the latter brought the 
suit on the basis of the mortgage-deed, 
dated 20th July 1914. He had, there- 
fore, to be impleaded as a defendant in > 
the case and in spite of the fact that 
notice of the suit went to him, he never 
appeared in Court, nor did he express 
his willingness to be impleaded in the 
said suit as a co-plaintiff along with 
defendant 1 It was due to his own 
aotion that a decree was passed exclu- 
sively in favour of defendant 1. If any 


complications have now arisen from that 
situation it is the plaintiff-appellant who 
has to thank himself. It appears to us 
that after the decree in the mortgage- 
suit was passed in favour of defendant 1 
alone he was entitled to execute it and 
to give discharge to the judgment-debtor 
or to the puisne mortgagee If such a 
discharge has been given and money has 
been received by defendant 1, it would 
not be open to the plaintill appellant to 
urge that this position was not legally 
available to defendant 1. The sole re- 
medy to which he would bo entitled in 
such a case would be to claim his half 
share in the money paid to defendant 1. 
We are inclined to hold that the sale 
of the decree in favour of defendants 2 and 
3 should place them in the same position 
as if they were judgment-debtors and had 
by making the- payment obtained a dis- 
charge. It is admitted that the defen- 
dants 2 and 3 are puisne mortgagees of 
the property mortgaged in favour of the 
plaintiff-appellant and defendant 1 under 
deed dated 20th July 1914, and in such a 
case it would be open to them to pay the 
decretal money to defendant 1 in whose 
favour alone the decree stood and to 
obtain a discharge in respect of the mort- 
gage, on the basis of which the decree 
had been passed in favour of defendant 1 

We are, therefore, of opinion that the 
defence of defendants 2 and 3 must pre- 
vail, and that it is not open for the 
plaintiff-appellant to question the sale 
of the decree in favour of defendants 2 
and 3 when it was effected by defendant 
1, in whose favour alone it stood, and 
which position was brought about by the 
own conduct of the plaintiff-appellant 
himself. The learned Subordinate Judge 
was, therefore, correct in passing a 
decree for half the sale consideration 
against defendant 1 and in dismissing his 
claim for a declaratory decree against 
the other defendants. The appeal, there- 
fore, fails and is dismissed with costs. 

s.n/.R K Appeal dismissed. 
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Misra and Srivastava, JJ. 

Hira Plaintiff— Appellant. 

V. 

Kali Charan & another — Bespondents. 
First Appeal No. 33 of 1928, Decided 
on 18Lh October 1928, from decree of 
Sub-Judge, Mohanlalgang, Lucknow, D/- 
30th November 1927. 
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(•) Hiudu law — Partition — Suit for — Offer 
•to include omitted property if proved joint 
— Suit ahould not be diBmiiied — Practice— 
Duty of Court. 

An ofior by the plaintiH in a suit for parti- 
tion to inolndo other property, not mentioned 
in the plaint, which may be proved to be joint, 
is sufficient to cure the defect of omission of 
^ny properties from the partition and the suit 
IS not liable to be dismissed on the technical 
;Sroiind of certain items not having been in- 
cluiled in the plaint. [P 165 G 2] 

(b) dlvil P.C ., O. 2, R. 2— Joining, several 
causes of action is not compulsory. 

Tho general principle of avoiding multipli- 
city in litigation must be controlled in its 
application by the rules of procedure regard- 
ing flame of suits and joinder of causes of 
action. The law only requires that every suit 
Ahall include the whole of the claim which 
the plaintiff is entitled to make in respect of 
the cause of action. But a plaintiff cannot 
bo compelled to join several causes of action 
though in certain cases be can do so. 

[P 166 G 1] 

(c) Partition — Suit — Partition of common, 
not joint, property — Partial partition ia 
allowed. 

A suit for partition of common properties, 
and not joint properties, is not liable to be 
dismissed on the ground that the suit did not 
include all the common properties available 
for partition : A. Z. R. 1924 Mad. 124, Foil. A. 
I. R. 1923 Cal. 501, not Foil. [P 166 0 1] 

K. P. Misra, E. B. Lal and Harish 
Chandra — for Appellant. 

Wasim — for Heapondenta. 

Judgment. — This is a first appeal by 
the unsuccessful plaintiff and arises out 
of a suit for partition One Lachhman 
{’rasad was a well-to-do kalwar, residing 
in Amaniganj, a hamlet of Kasmandi 
Kliurd, near Malihabad District Lucknow. 
He had four sons, the eldest of whom is 
Hira Lal, plaintiff. The other three were 
Bam Prasad, Kali Charan and Bam Lal. 
Bam Prasad predeceased his father, leav- 
ing a widow, Mt. Birma. Kali Charan 
and Bam Lal are the defendants in the 
ease. On 17th May 1924, Lachhman 
Prasad executed a will, bequeathing all 
his property, immovable and moveable 
•including cash, to his three sons. In 
this will he made a specification of the 
immovable property allotted to each of 
the sons and directed that they shall be 
the owners in equal shares of certain 
mortgagee rights and that the moveable 
property such as ornaments, utensils and 
the household effects shall be divided in 
4ihi8 way that the plaintiff, Hira Lal, was 
to get a 5 annas 6 pies sliare and Kali 
Charan and Bam Lal were to get 6 annas 
3 pies each. As regards the cash also, ho 
direoted that it was to be divided in tho 


same proportion. Lachhman Prasad died 
on 7th June 1924. The plaintiff, Hira 
Lal, instituted the present suit on 14th 
May 1927, claiming a one-third share in 
two houses and an orchard spei 'fied in 
list E., attached to the plaint on the 
allegation that they had been left un- 
divided in the will and for a partition of 
his 5 annas 6 pies share in the moveable 
property and cash as specified in lists 
A, B, C and D, attached to the plaint on 
the allegation that the defendants were 
in possession of all the properties in the 
said lists. 

The defence was that Lachhman Pras&d 
in his lifetime on 22nd May 1924 had 
made a division of all his moveable pro- 
perty and that the defendants were not 
in possession of any property except what 
had been allotted to them at the division 
made by the father. Referring to the 
lists the defendants alleged that the pro- 
perties entered in lists A, B and C., were 
all fictitious and that they were not in 
possession of a single item of the pro- 
perties entered in those lists- As regards 
list D the defendants admitted some of 
the properties entered in that list being 
in their possession and said that they had 
got them at the division made in the 
lifetime of Lachhman Prasad. With 
respect to the houses and orchard entered 
in list E., they pleaded that they were 
included in the immovable property 
which was given to the defendants under 
the will. They further pleaded that the 
suit was defective inasmuch as the plain- 
tiff had not brought into the hotchpot 
the property in his possession On these 
pleadings the learned Subordinate Judge 
of Mohanlalganj framed the following 
issues for decision: 

"1. Whether the moveable property was 
partitioned in May 1924, as alleged 7 2. Whe- 

ther plaintiff ia not entitled to sue for parti- 
tion until he offers and discloeea the joint pro- 
perty which ho baa reoeived or which ia in hia 
poaaeaaion 7 3. What joint property he baa 
reoeived which ahould bo inoluded in the di- 
viaion 7 4. What itoma of joint property are 

in the posaeBaion of tho dofondanta or havo 
been received by them 7" 

He dealt with issue 2 as a preli- 
minary issue and on 20th July 1927, 
before recording evidence in the case 
gave a finding to tho effect that if tho 
defendants were able to establish the 
existence of any items of joint pro- 
perty in the plaintiff’s possession besides 
tho two itoma whioh were admitted by 
the plaintiff in his statement made in the 
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oourse of oral pleadings the suit; should be 
dismissed. 

After the trial had been completed the 
learned Subordinate Judge found that 
the defendants had established beyond 
doubt the existence of at least seven such 
items of joint property in the plaintiff’s 
possession. As a result of this finding 
on issue 3 he held that the plaintiff's suit 
must fail by reason of his failure to bring 
into the hotchpot all the joint property 
in his possession. As regards the parti- 
tion alleged to have been made in May 
1924p his finding under issue 1 was that 
the partition had not been satisfactorily 
proved. Lastly on issue 4 ho held that 
the plaintiff had failed to prove that any 
items of moveable property specified in 
lists A to D were in the possession of the 
defendants. As regards the houses and 
orchard in list E, he found that the claim 
in respect thereof was also not maintain- 
able as they wore included in the pro- 
perties given to the defendants speci- 
fically under the will. As a result of the 
above findings he dismissed the plaintiff’s 
suit The plaintiff has come up in appeal 
and has impugned all the findings of the 
trial Court which are against him. The 
learned counsel for the defendants-res- 
pondents has, on the other hand, ques- 
tioned the correctness of the finding on 
issue 1, Thus between the plaintiff- 
appellant and the defendants-respondents 
all the findings of the lower Court have 
been challenged before us and we have to 
determine all the questions on which the 
parties were at issue We think it would 
be convenient to deal with those points 
in the order of the issues framed in the 
trial Court 

Issue 1 relates to the partition alleged 
to have been made by Lachhman Prasad 
before his death. The defendants' case 
was that the partition was made on 22nd 
May 1924 (The judgment after consi- 
dering the evidence on the issue concluded 
that the defendants had failed to prove 
the alleged partition and proceeded ) The 
next question requiring consideration is 
as regards the effect of the plaintiff not 
offering for partition joint properties in 
his possession. It is the common case of 
the parties that the entire property pos- 
sessed by Lachhman Prasad was his self- 
acquired property, that the title of the 
plaintiff as well of the defendants is 
based on tbe will of Lachhman Prasad 
and not upon any right of inheritance 
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and that the interest possessed by tho’ 
parties in the properties in suit is that 
of tenants-in-common and not of jeint 
tenants. The defendants' case is that if 
a coparcener in a joint family in a suit 
for partition of the family property fails 
to bring into hotchpot all the joint pro* 
perty in his own possession his suit must 
be dismissed and that the same principle 
ought to govern suits for partition bet* 
ween tenants-in-common also. We have, 
therefore, to consider, firstly, the rule 
applicable with regard to suits for parti- 
tion of joint family properties and, se- 
condly, whether the same rules would 
govern the oases of tenants-in-common. 

As regards joint Hindu families, there 
is no text in the Mitakshara directly pro- 
hibiting partition of a portion only of 
the entire family property. But the de- 
finition of the word "partition" in tho 
Mitakshara, Chap. 1, S 4, namely that 

lb la tho adjustment of divers rights regard- 
ing the whole by distributing them on parbieu- 
lar portions of the aggregate" 

implies that the partition must be of the 
entire estate. The nature of the interest 
possessed by coparceners in joint Hindu 
families is also such that in order to 
determine the rights and liabilities of the 
coparceners it is necessary and desir- 
able that the partition should embrace 
the whole family property. Thus while 
there are certain well-recognized excep- 
tions, for instance, where part of the pro- 
perty lies outside the jurisdiction of tha 
Court in which the suit for partition is 
brought or where it is held jointly with, 
a stranger or is not available for actual 
partition, yet the general rule is that 
the partition should not be partial 
but should comprise all the joint family 
property. While this is so, the tendency 
of the Courts always is nob to dismiss 
suits on the technical ground of some 
items having been left out .bu^ to allow 
inclusion of such items by amendment of 
the plaint. This view would be borne^ 
out by an examination of the oases cited 
before us [n Jngendra Nath Mukerji v. 
Jugohundhu Mukerji (l), Petheram, C. 

J , with considerable hesitation, decided 
that a suit would not lie for partition of 
a portion of the joint family property bub 
in dismissing the suit he added: 

"that we reserve to tho plaintiff liberty to- 
bring a fresh suit for tho partition of this pro- 
perty bringing in the whole of tbe family pro- 
perty.*’ 

(1) 11897] 14 Oal. 123. 
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la another ease reported in the same 
volume Punchanun Mullick v. Shib 
thunder Mullick (2) it was recognised by 
Trevelyan, J., that the plaintiff should be 
afforded an opportunity to amend his 
plaint before his suit is dismissed. Com- 
ing to more recent cases wo find that in 
Venkata Narastmha Naidu v. Bhashya- 
karlu Naidu (3), their Lordships of the 
Privyi Council observed as follows : 

"It WBB argued that hia failure to diaoloae at 
the outset hia poBsesaion of this property con- 
Torted the suit into one for partial partition 
'Only, and that the suit ought therefore to have 
been diamiBBod. But their Lordships cannot 
assent to this argument. The plaint seeks a 
'Complete partition of the whole of that family 
property, and at an early stage of the case, the 
principal plaintiff expressed his willingness to 

bring these jewels into hotchpot 

There is therefore no question of partial parti- 
tion.” 

In Amir Chand v. Lakhmi Chand (4) 
'Sulaiman, J , said : 

"In our opinion in a suit for partition of the 
whole family property the plaintiff is not 
bound to file with the plaint such a complete 
and exhaustive list of all the properties as not 
to exclude any item, howsoever small. If any 
defendant wishes to raise the plea that any 
part of the joint family property has been ex- 
•cludod it IS for him to epocify such properties 
■and show that they belong to the family and 
and havo been wrongly excluded. In our 
opinion, in view of the offer made by the 
plaintiff to include the properties which it -had 
been suggested, also formed part of the joint 
family property the suit should not have been 
dismissed on the technical ground that when 
it was originally brought, these items had not 
been included in the plaint. The only infer- 
'once that under the circumstances we can 
draw is that the Court below shirked its duty 
and triad to get rid of the case in as short a 
way as possible. The result of the dismissal 
would bo that the plaintiff will have to bring 
a second suit for partition and the parties 
will be put to further embarrassment and 
trouble .... In our opinion there was 
xeally no defect, either in form or procedure, 
in the suit ; but even if there had been any, 
we are of opinion that ho should have been 
allowed to amend the plaint and include these 
items of property. As soou as the application 
was made by the plaintiff all defects in the 
•case had disappeared and we fail to see why 
the learned Subordinate Judge thought fit to 
dismiss the suit on an admittedly technical 
, ground, namely, that the plaintiff did not in- 
clude the whole of the joint family property.” 

In Mukund Lal v. Jogesh Chandra 
^5) which ia a case decided by the Fatnai 

2) [1897J 14 Oal. 035. 

8) [1902] 25 Mad. 367=29 I. A. 76=8 Sar. 
258 (P.O.). 

(4) [1920] 18 A. L. J.=969=58 I. G. 275=2 
U. P. L. R. (A) 290. 

<5) [1916] 20 C. W. N. 1276=95 I. 0. 870=1 
Pat L. J. 393. 


High Court, the trial Court had dis- 
misBed the suit, which wa.a for peirtitioa 
of joint family property, solely on the 
ground that the plaintiff had omitted 
five properties from the list of joint pro- 
perties attached to the plaint. Their 
Lordships remarked that : 

"in a case like the present one it was the ob- 
vious duty of the Court to havo allowed the 
amendment of the plaint and as amended 
to allow the action to proceed, including all 
the properties that were found to be joint 
family properties. Such power of amendment 
is vested in the Court by the provisions cf S. 
153, Civil P C., coupled with O 6, R. 17.” 

In the present case the plaintiff in his 
application dated 25th July 1927 stated 
in detail his reasons for not considering 
properties which the defendants alleged 
had boon excluded from partition, to be 
joint properties and wound up his ap- 
plication in the following terms : 

"The applicant has not intentionally con- 
cealed any joint property. If perchance any 
property might have remained excluded from 
this suit, and if any sorb of property be proved 
to be joint, the applicant has no objection to 
its being divided.” 

In our opinion this offer by the plain- 
tiff was sufficient to cure the defect of 
omission of any properties from the 
partition and the learned Subordinate 
Judge was wrong in holding that the suit 
was liable to be dismissed on the techni- 
cal ground of certain items nob having 
been included in the plaint. 

Then as regards suits for partition of 
properties held by persons as tenants-in- 
oommon and nob as joint tenants we find 
'ourselves unable to hold that the same 
rule should apply to such suits. Reli- 
ance has been placed by the learned 
Subordinate Judge on a decision of the 
Calcutta High Court in Rajendra Kumar 
Bose V. Brojendra Kumar Bose (6) No 
doubt it was laid down in this case that 
cases of co-tenants are governed by the 
same rule as that of joint tenants. Bub 
with great respect to the learned Judges 
who decided that case we cannot agree 
with this opinion. Unfortunately we 
have been unable to examine the English 
authorities referred to by Sir Asutosh 
Mookerjee, J., in his learned judgment 
because they were not available in the 
Court library. The rule stated in Free- 
man on Co-tenancy and Partition, S. 508, 
as quoted in the judgment, namely, that 
a tract held in common cannot be parti- 
tioned by fragments and a suit for parti- 
tion should always embrace the whole 

(6) A. I. HiTiMrOaTML 
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tract) held by the oo-tenanoy is perfectly 
correct). But we cannot fcake this to mean 
that if there are different properties held 
by the same co-tenants, a suit for parti- 
tion between them must embrace all such 
properties Suppose A, a Christian, B 
Muhammadan, and C, a Hindu jointly 
purchase at different times ten different 
villages and each of them makes equal 
contribution to the price and and has an 
equal share in each village. It is obvi- 
ous that each village is held by A, B and 
C in common tenancy If the rule laid 
down in this case is correct, A cannot get 
a partition of his share in any one or more 
of the villages, until ho seeks partition 
of all the ten villages. We do not think 
that this can be the law. The learned 
Judge refers to the principle of avoiding 
multiplicity of litigation as the founda- 
tion for the rule. We would respectfully 
point out that this general principle in 
its application must be controlled by the 
rules of procedure regarding frame of 
suits and joinder of causes of action. The 
law only requires that every suit shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 
the cause of action A plaintiff is not 
compelled to join several causes of action 
though in certain cases he can do so 
This principle therefore would support 
the view that a single tract or a single 
item of property cannot be partitioned 
by fragments but cannot justify the opi- 
nion that distinct items of property must 
be included in one suit merely because 
they happen to bo held by the same 
tenants-in-common. We agree with the 
view taken by the Madras High Court in 
Pakkiri Kanm v. Mahammad Manjoor 
Sahib 0), here it was laid down that 
a suit for partition of common property 
and not joint properties, is not liable to 
be dismissed on the ground that the suit 
did not include all the common proper- 
ties available for partition. In the pre- 
sent case it being admitted that the par- 
ties are tenants-in-common and not joint 
tenants the suit could not be dismissed 
on this ground. 

However, the learned counsel for the 
plaintiff has before us maintained the 
offer which was made by the plaintiff in 
the lower Court and has expressed his 
willingness to include in the suit all pro- 
perties in his possession which might be 
adjudged as joint^iroperties. We, there- 

(7) A. 1. R. 1921 Mad. 131=16 Mad. 844. 


1929 

fore, proceed to consider the finding of 
the learned Subordinate Judge on thiS' 
point. (The judgment then considered 
the findings and concluded as follows) r 
It would be clear from what we have 
stated above that for the complete deter- 
mination of the case, it is necessary to 
remand it to the learned Subordinate 
Judge for findings on certain points. The 
plaintiff’s counsel in the course of his 
arguments laid emphasis on the attitude 
of the lower Court and the pronounced 
bias shown by him against the plaintiff. 
Although we think that there is not 
much to choose between the plaintiff and 
defendant 1 yet wo have no hesitation in 
saying that the plaintiff by his own im- 
proper conduct drew against himself tho 
wrath of the learned Subordinate Judge 
At the same time we should add that use 
of strong language does not always make 
a judgment strong. Very often it gives* 
a handle to the counsel assailing the 
judgment for adverse comments and 
makes the position of the counsel sup- 
porting it rather difficult 

Taking all the circumstances into con- 
sideration we send the case back to the 
Court of Babu Mahabir Frosad. Addi- 
tional Subordinate Judge, Lucknow, with 
directions as given in the body of this 
order that ho should again appoint a 
commissioner to go to the houses of the 
plaintiff and the defendants and to pre- 
pare a complete list of the moveables ancT 
account books which may be found in 
their possession and another commis-* 
sioner for the purpose of drawing up a 
plan of the house at Amaniganj. Th& 
Subordinate Judge should also try to get 
all the account books before him and if 
any of the account books are not forth- 
coming he should find out which of the- 
parties is responsible for withholding 
their production. He should also exa^ 
mine them himself or appoint a com- 
missioner for the purpose. He should 
also after receiving the reports of the- 
oommissioners record his findings on th& 
following issues : 

1. What sums, if any, belonging jointly 
to the parties are held by the plaintiff in^ 
respect of the following items : 

(a) Money realized from Bam Dayal on- 
account of four hundis ; (b) Income of 
the business of Laohhman Frosad ; (o)» 
Money realized from Mathura Frosad ; 
(d) Money realized from Sarju Frosad 
Chandika Frosad. 
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2. What items of gold and silver arti- 
cles in lisb A are the stridhan of the 
ladies ? 

3. What items in list A other than 
those which are stridhan o£ the ladies 
and of other moveables in lists B, C , and 
D are properties belonging to Lachhman 
Prosad and in the possession of the defen- 
dants ? 

4. is there any portion of the house 
situate at Amaniganj which was in pos- 
session of Mt. Birma and which is not 
included within the portions bequeathed 
to the plaintiff and defendants 1 and 2? 

The parties will be allowed to adduce 
any further evidence which they wish to 
produce on the above issues The find- 
ings should be returned within three 
months from this date and ten days from 
the date of the findings will be allowed 
to the parties for filing objections. 

M.N /r.K. Case remanded. 
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Baza and Pqllan, JJ. 

Sheo Batan — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 4 of 1929, Decie 
ded on 29th January 1929, against th 
order of Addl Seas. Judge, Lucknow, 
D/- 22nd December 1920. 

Evidence Act, S. 114, 111. (b) — Retracted 
confeiiion of co-accuied it conclusive 
against himielf but ii only evidence against 
other co-accused. 

Where a confession does not appoar to have 
been tutored nor made under the induenoe of 
drugs or fear but is one whioh adds to the 
knowledge whioh was then available as to the 
oause of death in many partioulacs and has 
not been contradicted by anything and thus 
appears to be in the evidence a true confession, 
it is sufficient, without any corroborative evi- 
dence, for the conviction of the maker though 
retracted : A, I. R. 1927 Otidh 17, Foil. 

[P 170 0 2; P 171 0 1] 

Such a ooufossioD Is not alone sufficient 
evidence to justify a couvictiou of a co-accused 
but that confession if unrebutted is admissi- 
ble in evidence against a co-accused. 

[P 171 C 1] 

G. O. Chatter ji — for Appellant. 

Government Advocate^tor the Crown. 

Judgment. — Three Brahmaus Sheo 
Batan, Sheo Narain and Sheo Gobind 
have been oonvioted of murder and aen- 
tenoed to death. The sentence is before 
ns for confirmation and all the prisoners 
have filed appeals from jail. Sheo 
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Gobind has engaged counsel, while She^ 
Batan and Sheo Narain, who are fathe^^ 
and son, have been provided with coun- 
sel by the Crown. 

The story which has been unfplded by 
the evidence in this case is one of excep- 
tional atrocity The lower Court has 
found and we, for reasons which we 
shall state later, agree in the finding, that 
the origin of this crime dates from the 
year 1924. In May of that year the wife 
of Sheo Narain, son of Sheo Batan, was 
abducted, and on 29th May a complaint 
was filed by Sheo Narain against Birj 
Lai and his wife and another person 
under S 490 and 363, L P. C The com- 
plaint was dismissed and the accused per- 
sons were discharged on 7th July 1924. 
From that date Sheo Batan allowed his 
hair to grow long, and told several per- 
sons that he was doing this in order to 
cast the evil influence of his hair on the 
persons who got his daughter-in-law 
kidnapped. He also said more clearly to 
the witness Bodh Lai that he had taken 
a vow that he would not shave until the 
person who got his daughter-in-law kid- 
napped was ruined (sattyanas hojae). 
There is no question that this vow of 
Sheo Batan was well-known in the 
village. The growing of the hair long 
has been adopted by many nations as a 
means of emphasizing a vow or oath. It 
was the practice amongst the ancient 
Jews and is part of the ceremonial of the 
Nazarite vow, and it is also the practice 
among Brahmans Sheo Batan himself 
says that he grew his hair long from the 
date of his wife's death many years be- 
fore, but there is no evidence in support 
of this statement. We notice that in 
cross-examination a question was put to 
the witness 'Lachman, clearly on the in- 
stigation of the accused himself, as to 
whether it was not the fact that Sheo 
Batan bad grown his hair long for the 
destruction of this witness. 

Birj Lai and his wife lived in the 
house next to and adjoining the house of 
Sheo Batan and bis son. On the morn- 
ing of 19th August 1928 the ploughman 
of Birj Lai went to his master’s door and 
asked him to give out the plough. He 
could not arouse the inmates of the house 
and the village chaukidar advised him to 
look inside. The door was found to be 
open and not latched from inside as is 
customary in the case of the house of res- 
pectable villagers. The ploughman look- 



1929 


Sheo Batan V. Emperor 


168 Oudh 

ing inside saw Birj Lai and his son lying 
on one bed and Birj Lil's wife lying 
naked on another. He would not go in, 
but called other persons and they also re- 
frained from going near the bodies. They 
saw from the blood that a murder had 
been committed and the chaukidar went 
to the police station and made a report. 
He left a man sitting at the door and no 
body went into the house until the police 
came. It is only natural that under the 
circumstances Sheo Batan should have 
been suspected and this suspicion was 
noted in the first report The police Sub- 
Inspector reached the village at about 4 
r. M. and began investigation He found 
that the bodies had received terrible in- 
juries The child of two years old had a 
lacenited wound 6^ ^ 4'' in the abdomen 
and the intestines were protruding The 
child's scalp was ruptured in several 
places and the skull fractured. The 
father had four lacerated wounds on the 
head, face and neck and two other lacera- 
ted wounds on the leg But the injuries 
to the woman who had been pregnant and 
whose belly had been ruptured so that 
the foetus of seven months had issued 
from the womb presented such a horrible 
spectacle that the Sub-Inspector could 
not make a further investigation but for 
decency's sake covered the naked corpse 
with a cloth after coming to the conclu- 
sion that the woman had been strangled 
apart from other injuries. 

This fact is most important in view of 
the importance which we attach to a con- 
fession made by one of the accused. The 
bodies were sent for post mortem exami- 
nation but owing to the great distance 
from headquyters that examination was 
not held until the morning of 2Lst August 
by which time all the bodies were to a 
large extent decomposed. In the doc- 
tor's opinion the cause of the child’s 
death was fracture of the skull and abdo- 
minal injury , the cause of the woman's 
death was asphyxia due to pressure on 
neck and shock of abdominal wound ” 
and the man’s death was due to ' frac- 
ture of the skull and injuries in neck. ” 
In the post mortem report the doctor did 
not note that any weapon had been inser- 
ted into the vagina of the woman and it 
was only when he was examined in Court 
on 6th October that he stated that in his 
opinion more than a foot of a lathi must 
have been thrust into her private parts 
to cause the injnries to the abdomen and 


the uterus. On the following morning, 
that is to say, SOth August, the Superin- 
tendent of Police visited the village at 
8 o’clock. On the night before, it had 
been impossible for the Sub-Inspector to 
do much except to despatch the bodies for 
post mortem examination. But in the 
morning he had made a search of the 
house of Sheo Batan and had taken pos- 
session of two dhotis which appeared to 
have been recently washed and to be 
stained with blood 

When the Superintendent of Police 
came it appears that inquiry was made as 
to how the house had been entered. 
The Sub- Inspector had already noticed 
that there was a hole in the roof and as 
the door had been found open it was sus- 
pected that the murderer or murderers 
had come in by the roof and loft by the 
door The Superintendent went on to 
the roof and found close to the place 
where the hole had been made a burnt 
match He also found, though the signi- 
ficance of the fact did not occur to him at 
the time, a ladder standing in the court- 
yard of Sheo Batan by which it was pos- 
sible to reach the roof of his house and 
consequently the roof of the house of Birj 
Lai. The Superintendent also saw the 
marks of foot-prints between the ladder 
and the hole in the roof. A second search 
of the house of Sheo Batan disclosed a 
box of matches of the same kind as the 
burnt match stick which han been found 
on the roof. This clue confirmed the 
suspicion that Sheo Batan was concerned 
with the murder and the Sub-Inspector 
made inquiries as to the relations and 
associates of Sheo Batan with the result 
that Sheo Gobind accused was brought to 
him on 22nd August. This Sheo Gobind 
is a man of 38 years of age, although he 
gave his own age as 25 and there*is no rea- 
son to doubt that he is doubly related to 
Sheo Batan and Sheo Narain by marriage. 
It appears that this man showed himself 
ready to confess, and he was taken to the 
Superintendent of Police on the following 
day with a view to having his confession 
recorded by a Magistrate The Superin- 
tendent of Police very wisely sent the 
man to jail with a request that he should 
be kept in separate havalat : 

" to oacaps adverse induinoe. and called for 
his coafoBSion after a day or two with the ap- 
proval of the Court, " 

On the following day, 24th August the 
confession of Sheo Gobind was recorded 
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Mr. Mahfooz Ali, who is a Magisfirate 
of the first class aad who has been exa- 
mined as a witness in the case. The Ma- 
gistrate in his statement in Court bears 
out what IS already clear from his own 
note of the confession, that he took every 
precaution in order to ascertain that the 
statement was voluntary. He even went 
so far as to keep the man in his Court for, 
as flar as he remembers, two or three 
hours in order that he might be entirely 
olearfrom police influence 

The confession which was recorded 
with great patience and minuteness by 
the Magistrate extends to eleven pages of 
Urdu writing and it is a most elaborate 
And detailed statement It describes 
how this murder was designed for over a 
year when Sboo liatan first approached 
Sheo Gobind with a suggestion that ha 
-should hold the neck of Birj Lai while he 
was asleep, when Sheo Ratan and his son 
would cut his throat. Sheo Gobind says 
that ho declined "the first offer of Rs. 200, 
but afterwards, when the matter had 
been discussed with certain Pasis many of 
whom are known to be criminals and are 
registered as a criminal tribe, the wit- 
ness began to waiver. On one occasion 
ho was present when Sheo Ratan told the 
Pasis that Birj Lil should be killed near 
the Guria festival. This Guria festival, 
which is also known as Nagpanchmi, was 
celebrated on 20th August and it is the 
day on which married daughters return 
to the house of their parents The fact 
that this murder was committed on the 
€V6 of the Nagpanchmi festival, for it 
probably took place in the early morning 
of 19th August, affords a further reason 
for believing that the murder was com- 
mitted out of revenge , for the abduction 
from her husband's house of the wife of 
Sheo Nararn. 

It appears that Sheo Gobind lingered 
over his statement and was rather reluct- 
ant to come to the point but he ultimate- 
ly stated clearly enough the events of the 
evening. According to him Sheo Narain 
and the Pasis, who have been acquitted in 
this case owing to the lack of evidence to 
corroborate the statement of Sheo Go- 
bind, but not owing to the existence of 
any proof that they did not take part in 
the crime, met on the bank of the river! 
After midnight they all wont to Sheo 
Ratan’s house, but first of all Sheo Narain 
told Sheo Gobind that they were about to 
Jiili Birj Lai and gave him a chance of 
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leaving at the last moment, but Sheo Go- 
bind says ; cannot help it now I have 
come." Sheo Ratan was awake inside 
his house. This man gave his age as 85 
but the Judge says that he is perhaps 
about sixty years of age, and it does not 
appear that he is infirm on account of his 
age. Sheo Narain and one of the Pasis 
than went out. How they went out Sheo 
Gobind does not say After sometime 
they returned and they all, that is to say, 
Sheo Ratan, Sheo Narain, Sheo Gobind 
and four other persons whom he named, 
went into the house of Birj Lai through 
the door which was open The father and 
the son were sleeping on one bod and the 
wife was on another According to Sheo 
Gobind tlioy were all strangled. Shoo 
Ratan and one of the Pasis throttled Birj 
Lai. Sheo Narain and two of the Pasis 
throttled the wife and Sheo Gobind him- 
self throttled the child. Sheo Ratan then 
asked them to cut them into pieces but 
the murderers refused to do this as they 
thought that the night was almost over 
and they were afraid they would be 
caught But Sheo Gobind admits that 
before they left, one of the men, who have 
been acquitted, at the instance of Sheo 
Ratan, thrust a lathi between the wo- 
man’s legs This was done after tying 
the woman's legs to the frame of the 
charpoy with a rope in order to pull them 
apart Sheo Gobind does not admit that 
any knife or lathi was used, except the 
lathi which was thrust into the woman 
while he was there, but he suggests that 
after he and the others left, Sheo Narain 
and Sheo Ratan may have returned to the 
house At least after leaving the house 
they went back and did not accompany 
Sheo Gobind and the Pasis. In the con- 
fession Sheo Gobind also tells the story of 
Sheo Ratan's vow saying that Sheo Ratan 
allowed his hair to grow, that is, he would 
not shave his hair until he had killed 
Birj Lai and his wife. He also says that 
some of the money promised to the Pasis 
was paid, namely, Rs 200 but he himself 
had not been paid It is on this confes- 
sion that the conviction of ali those three 
persons is based. 

Sheo Gobind himself rotnaoted the con- 
fession in the Court of the Committing 
Magistrate and he said that he had been 
beaten by the police and that he had been 
given some drug to drink so that he was 
not in his proper senses when he made 
the confession The whole of this story 
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is rendered absurd by the facb that he was 
kept for a day in jail in solitary confine- 
ment and that the Magistrate left him 
sitting in his Court for two or three 
hours before taking his statement. It is 
perfectly clear that he was neither under 
the influence of drugs nor affected by 
beating when ho made the confession. 
We are not prepared to say that it is im- 
possible that a confession so detailed and 
elaborate might have been made on some 
inducement offered by the police even 
after all these precautions had been taken, 
but in our opinion there is proof in the 
statement itself that it was not made at 
the direction of the police. The first 
reason which leads us to this conclusion 
is that even if the post mortem report 'had 
been known to the Sub-Inspector on 23rd 
August, when he took the accused to the 
Superintendent of Police, there was noth- 
ing in that post mortem report which 
showed that a lathi bad been thrust into 
the private parts of Mt. Bhagirati. This 
fact had not been observed by the Sub- 
Inspector himself and therefore it was a 
fact stated by the accused for the first 
time and only corroborated when the 
Civil Surgeon was examined in Court 
long after the statement was made. 
Secondly according to Sbeo Gobind all the 
deceased were throttled Although the 
Sub-Inspector himself for some reason 
which is not clear to us, deposed that he 
thought that the child hod been throttled, 
we cannot understand how he had that 
opinion. To the ordinary observer the 
child died either from the fracture of his 
skull or from severe injury to the abdo- 
men : and it never occurred even to the 
Civil Surgeon that the child had been 
throttled. Similarly Birj Lai to all ap- 
pearanoe died as the result of outs which 
he received about the head and neck and 
in his case also the Civil Surgeon at the 
time of his post mortem examination did 
not suspect throttling. It was only in 
the case of the woman that he found 
clear symptoms showing that she bad 
been throttled. 

When therefore Sheo Gobind stated 
that all had been throttled hp was 
making a statement which, whether 
the post mortem report was in the 
hands of the police or not, was contrary 
to the opinion which any ordinary person 
at that time must have held as to the 
cause of death both of Birj Lai and of the 
child. Yet when the learned Sesaions 
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Judge conducted in his own Court a very 
careful examination of the Civil Surgeon 
it was made to appear quite possible that 
all these persons were killed by throttling 
before the infliction of the other injuries ^ 
Birj Lai had two signs of throttling,, 
namely, the protrusion of his tongue and 
eyes and no test could bo made from his 
lungs which were completely decomposed. 
In the case of tho child both lungs wore 
congested which is a sign of asphyxia but 
cannot be due to decomposition. The 
doctor had never looked at these bodies 
with the idea of flnding that tho obvioua 
injuries were not tho cause of death, and, 
as he says, he did not examine them on 
tho supposition that theirs were cases of 
throttling. All that he can say definitely 
is that they may or may not have been 
throttled and that the lacerated incised 
injuries were either ante mortem or 
caused immediately after death, that is to 
say within two hours Thus in a moat 
unexpected way a statement made by 
Sheo Gobind, which appeared at tbe timo 
to be contrary to the facts of the case, 
was shown several months afterwards in 
the Sessions Court to bo possibly true.^ 
The third point in which Sheo Gobind 
added to the knowledge possessed by tha 
police at the timo when he was taken 
into custody is the uso of the rope which 
was found tied to the woman's legs. It 
does not appear that the reason why tha 
rope was tied to her legs was ascertained 
by the investigating officer and the ex> 
planation given by Sheo Gobind is clearly 
correct. Wo are not of opinion either 
that this explanation can have been given 
to him by the Sub-Inspector or that ha 
can have invented it himself. 

The confession therefore is not one of 
those which can be considered to have 
been tutored ; and it was cestainly not 
made under the influence of drugs or fear. 
It is a confession which adds to tbe know- 
ledge which was then available as to the 
cause of death in many particulars and has 
not been contradicted by anything which 
has been shown to us in the evidence. 
Even the fact that two men left the party 
in the house of Sheo Batan and then came 
back and took them to the open front door,, 
lends support to the view that they 
tflimbed on to the roof by means of the^ 
ladder, entered the house of Birj Lai by 
making a hole in the roof and opened 
the door from inside, although these faota 
were probably not in the knowledge of 
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Sheo Gobind. The confession, therefore, 
being in our opinion a true confession, is 
sufficient, without any corroborative evi- 
dence, for the conviction of Sheo Gobind 
himself. This view of the law has been 
taken both by the Allahabad High Court 
and by this Court on many occasions. 
The first ruling to which we would refer 
is that reported in Queen Empress v. 
Ma^jiU Lai (l). In that case it was held 
that such a confession, namely a re- 
tracted confession, was sufficient evi’ 
deuce, if a Court believed it to be true, 
for convicting the persona who made it. 
This view was carried further in the 
case of Emperor v. Kheri (2). It is there 
Bxpressly laid down that as regards the 
person making it the retracted confes- 
sion may, even without any corrobora- 
tive evidence, form the basis of a con- 
viction. These views have been recently 
confirmed by a Full Bench of the Allaha- 
bad High Court in the case of Baggha v. 
Emperor (3) and this Court has followed 
that judgment of the Allahabad High 
Court on more than one occasion, in 
particular in the case reported in Raj 
Bahadur Singh v. Emperor (4). Thus 
even if we hold that there was no corro- 
borative evidence we would feel our- 
selves justified in upholding ' the convic- 
tion of the accused Sheo Gobind- on the 
basis of his own confession alone. 

As to the effect of that confession 
against the co-accused we would not be 
prepared to follow the judgment of tbe 
Allahabad High Court in the case of 
Emperor v. Kheri (2) to which we have 
referred above and lay down that a re- 
tracted confession of a co-accused can 
alone be sufficient evidence to justify a 
conviction, nor has this view been main- 
tained by the Allahabad High Court it- 
self in more recent decisions, but that 
confession standing as it does unrebutted 
is admissible in evidence, and it is in 
the present case a strong piece of evi- 
dence. There is nothing to show that 
Sheo Gobind had any reason for naming 
these men falsely, and his story fits in 
exactly with all the facts which are 
known to us. The actual evidence which 
goes to corroborate the confession, apart 
from the motive which has been so 
clearly shown to exist in the case of 

(1) [1897] SO All. 133=(1B97) A. W. N. 221. 

(2) [1907] 29 All. 431=1 A. L. J. 810=(1907) 
A. W. N. 140. 

a A. I. R. 1925 All. 627 (F.B.). 

A. I. B. 1927 Oudh 17. 
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these two men, is the circumstantial 
evidence offered by the discoveries made 
by the Superintendent of Police. Thera 
can be no question, in view of the 
fact that the door was found open„ 
that a hole was found in the roof, that 
a ladder was set against the wall leading, 
to the roof from the house of Shoo Batan 
and that a< burnt match corresponding 
to the matches in Sheo Batan’s matcli 
box was found on the roof, that the 
murderers entered the house from the 
house of Sheo Batan Shoo Batan 
and his son were the only persons 
living in his house, and they had no 
defence to offer. They did not even at- 
tempt to say that some other persons 
entered their house, took one of their 
matches, climbed on to the roof by their 
ladder and so entered the house of Birj 
Lai In our opinion this circumstantial 
evidence would have been difficult to 
answer and no attempt has been made 
to answer it. 

Lastly there is the recovery of two 
dhotis which had been recently washed. 
This fact presents nothing unusual, but 
still it is worthy of notice that one of 
those dhotis was marked with human 
blood and it was the dhoti of Sheo 
Batan He has given three explana- 
tions as to how there was blood on his 
dhoti. It cannot be proved that one of 
these explanations may not be right, but 
it forms the link, even though a weak 
link, fin the chain of evidence against 
these men We have mentioned already 
the motive for the murder. The man- 
ner in which the bodies were treated,, 
probably after death, shows clearly 
enough that this was a murder for 
revenge. If, as appears to be the case,^ 
mercenaries were employed who removed 
some money from the house, there catv 
still be no question that the persons 
who submitted this woman's body to 
these atrocities were actuated by motives 
of revenge and not by motives ^ of 
gain. The persons, who -were in- 
censed against this family and particu- 
cularly against the woman, were Sheo 
Batan and his son, and where there is 
direct evidence against these persons 
that they committed the crime we cannot 
regard the existence of a strong motive’ 
as immaterial. In our opinion the con- 
fession of Sheo Gobind is corroborated, 
sufficiently by material evidence against 
both the co-accused. We believe that 
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the learned Sesaiona Judge, who has 
tried this case with great care through- 
out, and has personally brought to notice 
many points which had escaped the in- 
vestigating ofUcer, has come to a correct 
decision. As to the sentence there can, 
in a case of this kind, be no sentence ex- 
cept that of death We therefore dis- 
miss these appeals, uphold the convic- 
tions and sentence and direct that Sheo 
Batan, Sheo Narain and Sheo Gobind 
be hanged by the neck till they be dead. 

D D. Appeal dismissed. 
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Full Bench 

Wazir Hasan, Ag. C. J., Misra and 
PULLAN, JJ. 

Kedar Nath — Defendant — Applicant. 

V, 

Baldeo ' Prasad — Plaintiff — Opposite 
Party. 

Revn. Appln. No. 30 of 1928, Decided 
on 17th January 1929, against order of 
Sub-Judge, Hardoi, D/- 13th March 1928 

(a) Civil P. C., S. 11 — Prior luit by 
traniferee of pronote against executant 
and assignor dismisaed*— Second suit by 
transferee against assignor alone for dama- 
ges is barred. 

A Bubsequont suit for damages brought by 
the trauBferoQ of a pronote against the holder 
of the note, who has transferred it in hia 
favour, is barred by the rule of res judioata, 
when ha has already claimed a relief against 
the holder of the note by impleading him as a 
defendant along with the executant of the 
note in a suit previously brought against them 
for recovery of the money due under the pro- 
missory note, and that relief has been refused 
to him . 4 Cal. 190 ; 12 Beng. L. R. 804 ; 20 

Cal. 79 (P. C.) and A. I. R. 1925 P. C. 55, Rel, 
on. ; A. I. R. 1929 Oudh 80, Expl, [P 174 C 1] 

(b) Civil P. C., S. 11— Causes of action 
need not be same. 

Waz\T Hasan, Ag. C. J . — The test as to whe- 
ther a previous adjudication operates as a bar 
iio a subsequent adjudication of the same matter 
does not lie in the fact as to whether the two 
oauses of action are different or the same : 12 
O. C. 347 ; 20 All. 110 Affirmed xn 24 All. 429 
<P.C.), Foil.; A. I. R. 1924 Pat. 265, Ref. 

[p 175 c n 

(c) Civil P, C., S. 11 — Question whether 
a whole class of cases is barred is difficult 
to reply in general terms. 

Pullan, J . — It is difficult, if not impossible, 
to answer in general terms a question as to 
whether a whole class of cases can or cannot 
be held to be barred by the principle of res 
judicata. [P 178 G 1] 

Ali Zaheer — for Applicant. 

Radha Krishna — for Opposite Party. 


1929 

Order of reference 

Misra, J . — This is an application for 
revision out of a suit for damages. The 
appellants filed originally a second appeal 
in the case but when the matter oame up 
for hearing before a learned Judge of this 
Court, it was found that no second appeal 
lay in the case and the appeal was per- 
mitted to be converted into an applica- 
tion for revision. The facta out of which 
this suit has arisen are that on 18th 
April 1926, a pronote was executed by 
one Bameahwar Prasad in favour of 
Kedar Nath, the respondent before us, 
for a sum of Rs 200. On 24th February 
1927 the said Kedar Nath sold the afore- 
said promissory note to one Baldeo Pra- 
sad. Shortly after the transfer he filed 
a suit in the Court of the Munsif of Bil- 
gram to recover Rs 232-9-0 due to him 
under the said pronote. The suit was 
instituted on 3rd March 1927 against 
two persons they being Eameshwar Prasad 
the original executant of the pronote, 
and Kedar Nath, the person in whose 
favour the pronote stood and who had 
transferred it in favour of the plaintiff. 
In para 6 of the plaint the respondent 
claimed relief that a decree should be 
passed for the amount claimed against 
Ramesh war Prasad who was defendant 1 
or against both Rameshwar Prasad and 
Kedar Nath, who were defendants 1 and 
2 respectively in the case, or against such 
of the defendants as the Court may find 
liable for the sum claimed whether 
jointly or severally. 

The suit was tried by the learned 
Munsif of Bilgram on the Small Cause 
Court side He held that the prouote 
in suit was without consideration and no 
decree could, therefore, be passed on its 
basis against defendant 1. As regards the 
applicant who was defendant 2 «in that 
case he held that no decree could be 
passed against him because : (ij such a 
pronote 'was unenforcible in law ; and 
(2) that the respondent (the plaintiff in 
that case) had knowingly purchased this 
litigation from defendant 2 The suit 
was according to these findings dismissed 
on 28th April 1927. 

After the dismissal of this suit the 
plaintiff respondent Baldeo Prasad in- 
stituted the present suit for recovery of a 
sum of Rs 346-9-0 as damages and costs. 
The amount which he claimed was in 
respect of the amounts paid by him as 
consideration for the transfer of the pro- 
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misBory note, and the sum incurred by 
him in proaeouting the original suit, 
brought against the executant Bameshwar 
Prasad and the defendant appellant Kedar 
Nath. In the present suit he states his 
cause of action to have accrued to him on 
28th April 1927, the date when the 
previous suit was dismissed. The de- 
fence put forward in the present suit by 
the applicant was to the effect that the 
plaifitiff-respondent fully knew the cir- 
cumstances in which the pronote in ques- 
tion had been executed and that he 
knowingly took the transfer of the said 
deed Under these oiroumstanoes it was 
alleged that no suit for recovery of any 
damages could lie. The second conten- 
tion put forward was to the effect that 
the present suit of the plaintiff-respon- 
dent was barred by the rule of res judi- 
cata since he had in the previous suit 
claimed a decree against the defendant 
which had been refused. The learned 
Munsif of Bilgram who tried the suit 
came to the conclusion that the plaintiff 
had purchased the pronote with full 
knowledge that it was without considera- 
tion and that he was not, therefore, en- 
titled to recover any damages and that 
the suit was barred by the rule of res 
judicata. On these findings he dismissed 
the suit with costs by his decree dated 
19th November 1927. 

The plaintiff-respondent appealed 
against this decree to the Court of the 
Subordinate Judge, Hardoi, who differed 
from the learned Munsif on both ques- 
tions He held that it was not proved 
that the plaintiff had any knowledge of 
the circumstance that the pronote was 
without consideration, and that he had 
purchased it bona fide and had paid the 
consideration. On the question of res 
judicata he also took a difierent view 
from that taken by the Munsif. He took 
the view that the cause of action for the 
present suit had only arisen after the 
dismissal of the previous suit, and al- 
though the plaintiff had impleaded in the 
previous suit the defendant of the pre- 
sent suit as defendant 2 he could not be 
considered to have sued him in that case 
for damages on the foot of the sale-deed 
and therefore his joinder in that case did 
not estop him from suing for recovery of 
damages in the present suit In this 
view of the case he decreed the plaintiff’s 
suit but passed a decree in his favour 
only for Bs- 261-8-0 with interest on Bs. 


200 from the date of his purchase up to 
the date of the suit at the rate of 6% per 
annum and also future interest at the same 
rate from the date of the suit up to the 
date of realization. His decree is dated 
13th March 1928. 

As stated above the defendant has now 
brougnt the matter to this Court Origin- 
ally he filed a second appeal, but that has 
now been treated as a revision. Two 
points have been urged in revision against- 
the decree passed by the learned Sub- 
ordinate Judge. The first point is that 
no application for revision lies and the 
second point is to the effect that the 
decision in the previous suit operates as 
res judicata 

As to the first point we may state that 
it has no substance If the present suit 
is really barred by the rule of res judi- 
cata we would in that case be inclined to 
entertain the present application for 
revision. The second point, however^ 
rais.es a question of some difficulty The 
contention raised on behalf of the defen- 
dant applicant is to the effect that when 
the plaintiff respondent brought the pre- 
vious suit and impleaded him as well iii 
that suit and prayed for a decree against 
him he must be deemed to have 
claimed the same relief, which he 
now claims against him in the pre- 
sent suit. The further argument ad- 
vanced is to the effect that if the relief 
which is being claimed in the present 
suit has already been claimed and has 
been refused, it is no more open to the 
planintiff-respondent to bring a second 
suit in respect of the same relief 

The reply on behalf of the plaintiff 
respondent is to the effect that the cause 
of action for the present suit is quite 
different from that of the previous suit. 
It is argued that the cause of action for 
the present suit had not even arisen at 
the time when the previous suit was 
brought, it having arisen only after the 
dismissal of the previous suit. It is, 
therefore, contended that though the 
plaintiff claimed a relief against the de- 
fendant in the previous suit, yet he could 
not be considered to have claimed a relief 
on the present cause of action and that 
the matter now in controversy was never 
directly and substantially in issue in the 
previous suit. It was also argued that 
Expln 4, S LI, ciuld not be held ap- 
plicable to the facts of the present oasa 
inasmuch as it was not incumbent on the 
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plaintiff to claim the present relief in 
the previous suit The question is one 
of some difficulty and also of importance. 
We have, therefore, thought it proper to 
refer it to a Full Bench under S. 14, Gl. 
(1), Oudh Courts Act, 4 of 1925. The 
question which we refer to the Full 
Bench is as follows : 

"Whethor a subsequent sutf' for damages 
brought by the transforoo of a pronote against 
'the holder of the note who has transferred it 
IQ his favour, is barred by the rule of res judi- 
cata, when he has already claimed a relief 
against the holder of the note by impleading 
jhim as a defendant along with the executant 
lof the note in a suit previously brought 
lagainat them for recovery of the money duo 
iundor the promissory note, and that relief has 
jboon refused to him." 

Wazir Hasan, Ag. C J. — I agree 
Opinion. 

Wazir Hasan, Ag. C J. — This is a 
reference to Full Bench hy a Division 
Bench of this Court for decision of the 
following question : (The question re- 
ferred was quoted as above) I was a party 
to this reference. It seems to mo that 
the question as framed can admit of one 
answer and that is in the affirmative 
When a relief has already been claimed 
against a party and that relief has been 
refused to him, I see no escape for the 
application of the rule of res judicata as 
enacted in S. 11, Civil P. C. But in 
order to elucidate 'the substance of the 
reference it is necessary now to state a 
few facts, which are not incorporated ^in 
the question just now mentioned In the 
previous suit the plaintiff had impleaded 
two defendants. jDefendant 1 was one 
Bameshwar Prasad and defendant 2 was 
Kedar Nath. Eedar Nath is again the de- 
defendant in the present suit. The 
tacts of the previous case were 
that Bameshwar Prasad had executed a 
pronote in lieu of a consideration of 
Bs. 200 in favour of Kedar Nath. Kedar 
Nath had on 24th February 1927, assigned 
the pronote in favour of the then plain- 
tiff, who is the same person as the plain- 
tiff in the present suit In para 1 of the 
plaint in the previous suit the fact of the 
execution of the pronoto by Bameshwar 
Prasad, defendant 1 of that suit, in lieu of 
the sum of Bs. 200 in favour of Kedar 
Nath, defendant 2 of the same suit, was 
stated. In para 2 the assignment by 
Kedar Nath in favour of the plaintiff 
Baldeo Prasad was alleged. It was fur- 
ther stated that the right to sue under 
the assignment had arisen in favour of 


the plaintiff. The averment in para. 3 
of the plaint was that, in spite of repeated 
demands made on defendant 1 to repay 
the sum of money advanced under the' 
pronote, the said defendant had failed to 
make any payment either to the plaintiff 
Baldeo Prasad or to his assignor Kedar 
Nath defendant 2 ; and it was further 
said that the fact of the non-payment to 
either of the two had necessitated the 
institution of the suit. In para. 4 of the 
same plaint the date of the cause of 
action was stated to bo the date of the 
execution of the pronote, that is 18th 
April 1926. Para 5 relates to the valua- 
tion of the claim with reference to the 
Court-fee and the jurisdiction of the 
Court. Para 6 is devoted to the claim 
for reliefs, and that is important. It 
may be translated as follows ; 

“ Tho plaintiff prays that a docres may bo 
passed for a sum of Rs, 232-0-0 principal and 
interest as stated below together with the costs 
of tho suit and also together with interest 
during the pendency of tho suit and future 
interest till the date of recovery as against the 
defendant 1, that is Ramoshar Prasad the 
executant of the pronote, or as against both 
tho defendants, that is Rameshwar Prasad and 
Kedar Nath, tho second defendant being tho 
assignor of the plaintiff or as against any ono 
of the two defendants jointly or severally." 

A general prayer for any other relief, 
which the Court may deem fit to grant 
in the circumstances and justice of the 
case, was added. The judgment, which 
the Court delivered in the case, to the 
plaint of which reference has just now 
beun made, is also before us By that 
judgment the plaintiff’s suit was dis- 
missed in its entirety. When we come 
to consider the language of that judgment 
there is no difficulty in interpreting the 
intention of the Court. Clearly the Court 
directed its mind to the prayer contained 
in the plaint in respect of the relief 
claimed by the plaintiff against both the 
defendants, either jointly or severally 
The relief in so far as the defendant 1, 
that is, Bameshwar Prasad, the executant 
of the pronote, was concerned, failed on 
one ground. With that ground we are 
not concerned. The relief as against 
defendant 2, that is to say, present defen- 
dant Kedar Nath , the assignor of the 
plaintiff, was also rejected on two grounds. 
Here again we are not oonoerned with 
the merits of those grounds. It follows 
from the analysis of the plaint and of the 
judgment founded on that plaint that 
relief against the present defendant was 
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cUimed by the present plaintiff in the 
prerious suit and the relief was refused. 
Is it then on those facts open to the 
plaintiff to bring a second suit for the 
same relief against the same person, the 
relief in substance being for the recovery 
of the same sum of money or is the claim 
barred by the rule of res]udicata? On 
my part I have no hesitation in holding 
that it is so barred. 

It) support of the maintainability of the 
claim several arguments were addressed 
to us. I will notice some of them briefly. 
It was urged in the first place that the 
cause of action for the present suit is 
different from the cause of action on 
which the previous suit was founded. In 
answer to this argument little need be 
[Said. The test as to whether a previous 
adjudication operates as a bar to a subso- 
jquent adjudication of the same matter 
Tloes not lie in the fact as to whether the 
I two causes of action are different or the 
^same. The law as it stands to-day is 
perfectly clear on this point. There was 
some room for such an argument under 
the earliest Code of Civil Procedure (Act 
8 of 1859) but it became wholly untenable 
under the Code of 1077, 1882 and is now 
equally untenable under the present Code. 
This has been repeatedly pointed out by 
the High Courts of India and even by 
their Lordships of the Judicial Com- 
mittee. The cases will be found collected 
in a very illuminating, if I may respect- 
fully say so, judgment of the late Dr. Sir 
Sundar Lai when he was one of the Judges 
of the late Court of the Judicial Commis- 
sioner of Oudh. I refer to Day a Sankar 
V. Oanga Sahai (l). For the purpose of 
this judgment it is enough to re-state the 
reference to Sri Qopal v Prithi Singh 
(2), aBBrmed by their Lordships of the 
Judicial Committee in Sri Oopal v. 
Vrithi Singh (3) Recently the matter 
was again discussed at some length in a 
decision of the High Court of Patna in 
the case of Ram Lai Malikand v. Deo- 
dhari Rai (4). This argument therefore 
fails. 

The second argument was that defen- 
dant 2, that is the plaintiff's assignor 
might have been impleaded in the pre- 
vious suit and the relief claimed against 
him might have been claimed on the 

1) [1903] 12 0. 0."347=4 I. 0. 763. 

2) [1097] 20 All, 110=(1897) A. W. N. 21G. 

(3) [1902] 24 All. 429=29 I. A. 118=0 Sar. 

293 (P.G.). 

i(4) A. I. R. 1924 Pat. 255=2 Pat. 771. 


ground that since the date of the assign- 
ment or previous to it any money due 
under the pronote might have been paid 
to him by defendant 1 Rameshwar Prasad 
and not on the alternative ground of the 
assignment failing for want of considera- 
tion. The argument is excluded altoge- 
ther by the allegation made in para. 3 of 
the previous plaint. Wo have quoted 
that paragraph in extenso and a careful 
perusal of it will show that it is impossi- 
ble to attribute that intention to the 
plaintiff which is now being attributed 
to him in the arguments. When we carry 
this matter a little further, and indeed 
to its logical conclusion, there can bo 
no doubt left that defendant 2 was 
impleaded in that suit and relief was 
claimed as against him on the sole possi- 
ble and reasonable ground of an alterna- 
tive claim on the failure of the assign- 
ment This exposition of the pleadings 
leads to the conclusion that the title on 
which the present suit is based is exactly 
the same on which the title to the relief 
as against defendant 2, that is Eedar 
Nath the assignor, in the previous suit, 
was based. If this view is correct, as I 
humbly say it is, there can be no ques- 
tion of the application of Expl. 4, S. 11, 
Civil P. C. 

The third argument addressed to us 
was based on the assumption that it was 
only by the force of the application of 
Expl. 4 to the present case thut the rule 
of res judicata could be held to constitute 
a bar to the adjudication of the present 
suit. It was argued that that Explana- 
tion did not apply and therefore there was 
no such bar. The learned advocate for 
the respondent developed this argument 
with some warmth, repeatedly insisting 
on us that the ground of claiming a relief 
against his assignor on the failure of the 
assignment might not and ought not to 
have been alleged in the previous suit 
for the reason that it would have 
introduced dissimilarity in the allega- 
tions and confusion in the trial. To 
my mind there was no danger of either 
introducing dissimilarity or confusion. 
That the plaintiff might not have claimed 
any relief against defendant 2, his 
assignor, or might not have brought any 
suit against him may be conceded, but 
the fact remains that he did bring the 
previous suit against him and that ho 
did also claim a relief against him. Now 
I have already shown that there could 
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be no reasonable ground for any relief 
against; fche assignor except the ground that 
the assignment had failed for want of 
consideration Now either that was im- 
pliedly alleged in the plaint or it was 
not BO alleged. If it was alleged then, 
as stated before, Expl. 4 has nothing to 
do with the case whatsoever. If it was 
not so alleged, there can be no doubt to 
my mind that it might have been al- 
leged ; and I also hold that it ought to 
have been alleged What dissimilarity 
or confusion could arise in an alternative 
claim as against one of the two defend- 
ants to the previous suit on the ground 
that the assignment had failed ? If we 
test the argument in the light of the 
events that have happened, it seems to 
me that it would have been more expe- 
dient and more reasonable on the part of 
the plaintiff, having impleaded defen* 
dant 2 Kedar Nath as a party to his 
previous suit, to have claimed the relief, 
whicb he did claim against him, on the 
ground of the failure of the assignment. 
Nothing has happened, so far as the 
legal relationship between the two per- 
sons is concerned since the date of the 
judgment in the previous suit which has 
made the ground for attack against Kedar 
Nath either more certain or clearer now. 
It was said that what has happened is 
the judgment in the previous suit refus- 
ing relief against defendant 1, that is 
the executant of the pronote ; but this 
event was, in the alternative, clearly an- 
ticipated, according to my interpreta- 
tion, in the plaint of the previous suit 
and it was on that ' anticipation that 
relief was claimed against the assignor. 
These were all the grounds which were 
urged in support of an answer in the 
negative to the question referred to us by 
the Division Bench. 

I now proceed to refer briefly to some 
of the decisions of their Lordships of the 
Judicial Committee which bear on the 
arguments advanced by me in support 
of the answer which I have given bo the 
question In the case of Tekait Uoorga 
Prasad Sinyk v. Tekaitni Doorga Kon~ 
wari (6) Sir Barnes Peacock in deliver- 
ing the judgment of their Lordships of 
the Judicial Committee referred to a pre- 
vious decision of the same Committee in 
the case of Soorjamonee Dabee v. Sud- 


(5) [1879] 4 Gal. 190 = 5 I. A. 149 = 3 Bar. 
627 (P.O.). 


danund Mohappatter (6), and quoted th» 
following observations from the judgment 
of that case : 

** Their Lordships are of the opinion that 
the term 'cause of action’ is to be construed 
with reference rather to the substance than to* 
the form of action and they are of opinion 
that in this case the cause of action was m 
substance to declare the will invalid on the 
ground of the want of power of the testator to 
devise the property he dealt with. But even 
if this interpretation were not correct, their 
Lordghips are of opinion that this clause (Gl. 2 
Act 8 of 1859) in the Code of Procedure would 
by no means prevent the operation of the gene- 
ral law relating to res judicata founded on the 
principle nemo debet bis vexari pro eadem 
causa.'* 

Sir Barnes Peacock proceeded to say : 

“ This law has been laid down by a seriea- 
of cases in this country with which the pro- 
fession IB familiar. It probably has never 
boon better laid down than in a case which- 
was referred to in Vol. 3 of Atkyns, Gregory v. 
'M.olesiuorth [7), in which Lord Hardwicke held, 
that whore a question was nocGBSarily decided 
in eflect, though not in express terms, bet- 
ween the parties to the suit, they could not 
raise the same question as between themsolvea 
in any other suit in any other form ; and 
that dooiBion has been followed by a long 
course of docisions, the greater part of which 
will be found noticed in the very able note 
of Mr. Smith to the case of the Duchess of 
Kingston.'* 

It would appear from what I have 
stated in the preceding portion of this 
judgment that the remarks of Lord Hard- 
wicko are apposite to the present case. 
In the case of Kameshar Prasad v. iiaj- 
kumari liuttun Koer (8) Lord Morns 
alter considering the scope of Expl. 2„ 
S. 13, Code of 1882, which is similar to 
Expl. 4, iiresent Code, said : 

" That it ' might’ have buen made a ground 
of attack is clear that it ' ought’ to have been,, 
appears to their Lordships to depend upon tho 
particular facts of each case. Where mattora 
are so dissimilar that thciir union might load 
bo confusion, the construction of the word 
'ought’ would become important. In this case 
the matters were the same. It was only an 
alternative way of seeking to impoM a lia- 
bility upon Run Bahadoor and it appears to 
thoir Lordships that the matter * ought* to 
have made a ground of attack in the former 
fruit and, therefore, that it should be deemed 
to have been a matter directly and aubstanti- 
ally ID issue in the former suit and la res 
judicata. ’’ 

1 have already held that the title for 
an alternative relief founded on the fai- 
lure of consideration of the assignment 
in favour of the plaintiff might well have 

(6) la Ben^LTB. 004=1. A. BuirTor 31^ W 

W. R. 377=3 Bar. 865 (P.O.). 

(7) 3 Atk. eae. 

(8) [1893] ao Cal. 79=19 I. A. 334 = « Bar. 

341 (P.O.). 
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been made a ground of attack in the pre- 
vious suit. That an attack was made in 
the form of a relief against the assignor 
is admitted. What is disputed is that 
the ground of attack now made is not the 
same as the one in the previous suit. But 
to my mind there is nothing to show that 
it might not have been made and I have 
no difficulty in further holding that it 
ought ^fo have been made The matter 
was not so dissimilar that its union with 
the primary ground of attack against the 
executant of the pronote might have led 
to any confusion To use the language of 
Lord Morris, it was only an alternative 
way of seeking to impose a liability upon 
the assignor alternative to the liability 
which was, according to the respondent’s 
learned advocate, pleaded on the ground 
of the possibility of any payment having 
been made by the executant of the pro- 
note to the assignor Expl 2, Old Code, 
was also considered by their Lordships of 
the Judicial Committee in the case of 
Fateh Stnrjh v J agannath Bakhsh Singh 
(9), and the view taken in the previous 
cases was affirmed 

Before taking leave of this case I would 
also mention a decision of this Court in 
Bansi Dhar v. Jagmohan Das (lO) on 
which reliance was placed by the learned 
advocate for the respondent Two of us 
in the case considered the applicability 
or otherwise of the rule of res judicata to 
the facts of that case as contemplat d by 
Expl. 4 of the Code, and in disposing of 
that matter we said ; 

“1& appears to us that the conduct of Lala 
Jagmohan Das in withdrawing the issue 
which was raised in the suit amounted to no 
more than an abandonment of a plea which 
was wholly foreign to the substance of that 
suit." 

If we could predicate the same of the 
previous suit of the plaintiff we would 
certainly then hold that there was no bar 
of res judicata, but we could not do so as 
1 have endeavoured to show in the pre- 
ceding portion of this judgment. My 
answer to the reference therefore is in 
the affirmative. 

Misra, J. — I am of the same opinion 
as the Hon’ble Acting Chief Judge. It is 
clear from the plaint filed by the plaintiff- 
respondent in the previous case that he 
claimed a relief against defendant 2, the 
applicant before us. That claim clearly 

(9) A. I. R. 1935 P. C. 65 = 47 All. 158 = 27 

O. G. 334=52 I. A. 100 (P.O.). 

(10) A. I. R. 1929 Oudh 68=3 Luck. 472. 
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meant that the plaintiff-respondent 
wanted a decree against the applicant. It 
is also clear that such a relief could only 
be claimed, as explained by the learned 
advocate for the plaintiff-respondent, on 
two grounds : Firstly, that the money 
due under the pronote had either wholly 
or partially been paid by the executant of 
the pronote, who was arrayed as defen- 
dant 1 in the previous suit to the appli- 
cant who was defendant 2 in that case. 
Secondly, that if the pronote be found 
to have been without consideration, that 
IS. if there was proved to be a failure of 
consideration It is true that neither the 
first ground nor the second ground was 
set up by the plaintiff-respondent in the 
previous suit and it is only left to us to 
find out what could ho the possible 
grounds on which he could be considered 
to have claimed a decree against the ap- 
plicant, who was as stated above arrayed 
as defendant 2 in the previous case 

As to the first aspect it is clear from 
the allegations made by him in para 3 of 
the plaint that he (the plaintiff-respon- 
dent) could not bo considered to have put 
forward that case. In that paragraph ho 
clearly stated that defendant 1 of the pre- 
vious case had paid no money either to 
the plaintiff-respondent or to defendant 2 
who IS the applicant before us. If then 
this aspect be considered to be one that 
cannot be entertained the only aspect that 
could have been in the mind of the plain- 
tiff-respondent when he claimed a decree 
against defendant 2 of the previous case, 
now the applicant before us, is that em- 
bodied in the second ground. Indeed the 
Court deciding the previous case under- 
stood the plaintiff to mean this very 
thing It considered that aspect and gave 
a~ clear finding against the plaintiff. We 
are not here concerned whether it was 
right or wrong in doin? so. We are only 
concerned with the finding as it was ac- 
tually given The result therefore seems 
to me that the same relief which the 
plaintiff is now claiming in the present 
suit was claimed by him in the previous 
suit and that it was refused If this is 
the conclusion to which we have to arrive 
in the case, in my opinion there is no 
room left for doubt that the matter is now 
res judicata 

It has been remarked by the learned 
Subordinate Judge in his judgment that 
the present suit cannot be held to be 
barred by the rule of res judicata iuas- 
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muoli as the cause oE aotioa for it can 
only be considered to have accrued on the 
dismissal of the previous suit, and this 
argument has been urged before us with 
vehomGBoe by the learned advocate for 
the plaintiS-respondent. In reply to this 
I need only sUte that if the plaintiff 
himself claimed a decree against the ap- 
plicant who was a defendant in the previ- 
ous suit and if the only ground on which 
he could be considered to have claimed 
that decree was the ground of the failure 
of consideration as pointed above, it is no 
more open to him to say that the cause of 
action had not accrued to him for the 
present claim when he had brought the 
previous suit and claimed a relief against 
the applicant. If the plaintill -respondent 
had not impleaded defendat 2 in that case 
and had not claimed a decree against him 
it would have been open to him to take 
up this position, but having claimed the 
relief and the case for that relief having 
been considered in the previous suit I do 
not think it is any more open to him to 
take up that position. 1 am therefore of 
opinion that the present suit is barred by 
the rule of res judicata and that the 
answer to the reference made to the Full 
Bench should be in the affirmative. 

Pullan, J — Before expressing briefly 
my full concurrence in the judgment pro- 
nounced by the Hon’ble Acting Chief 
Judge, I must promise that in my opinion 
it is diflicult, if not impossible, to answer 
in general terms, a question as to whether 
a whole class of cases can or cannot be 
held to be barred by the principle of res 
judicata. Our judgment should therefore 
apply strictly to cases exactly parallel 
with that which has given rise to this 
reference. 

Wo have to consider then a case when 
a person buys a promissory-note from the 
holder, and brings a suit against the as- 
signor and the executant of the note, 
claiming from both of them jointly and 
severally the consideration of the note, 
and at the same time stating in express 
terms that nothing has been paid to the 
assignor by the executant It is such a 
plaintiff who having lost his suit against 
both the defendants essays to bring a 
second suit against the assignor claiming 
damages, and is met in limine by the plea 
of res judicata. 

We have only to consider whether the 
previous decision is one covered by the 
provisions of S. 11, Civil P. C. Undoub- 


tedly the plaintiff is litigating under the 
same title against one who was a party in 
the previous suit. The real question Cor 
determination is whether the matter now 
in issue, was directly and substantially 
in issue in the former suit. In my opin- 
ion it was The fact that the present 
suit is said to be a suit for damages, and 
the former was a suit for money decree on 
a promissory note is in ray opinion im- 
material. The plaintiff is now claiming, 
as he claimed in the first suit, the sum 
due on the promissory note It matters 
not that ho puts forward a different cause 
of action. A competent Court has decided 
in a reasoned judgment that he cannot re- 
cover that money, and that is a decision 
which bars the subsequent suit The 
defence that the plaintiff did not 
at the time of the first suit contem- 
plate the possibility that the pronote 
would he hold to bo without consider- 
ation, is in my opinion negatived by 
his own plaint If no money had been 
paid by the executant to the assignor, the 
plaintiff could have no claim against the 
latter, unless the consideration failed. It 
is only on the ground that the consider- 
ation has failed that ho bases the present 
suit. I would answer the reference in 
the affirmative 

D.D liefereiiLe an^iuered tn 

affirmative, 
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Stuart, C. J., and Raza, J. 

'"Shambhu Singh and others — Plaintiffs 
— Appellants. 

v. 

Sukhraj Kuer and others — Defendants 
— Respondents 

First Appeal No. 136 of 1927, Decided 
on 13th August 1928, against decree of 
Sub-Judge, Bahraich, D/- 30th July 1927. 

(■) Arbitration — Ordinary principles of 
perional law cannot be varied. 

An arbibrabor has no powor bo albor the 
coursQ of logal dovolubion in a mode ab vari- 
ance wibh tho ordinary prinoiplea of law appli- 
cable to tho parties An award directing that 
the son of a particular party to the award 
should not be oompetent to devise his property 
as he would ordinarily be entitled to devise by 
law, bub should bo confined to appointing a 
person of a particular class as his successor, 
is void. 23 All. 383 (P. C.), Rel. on. 

[P 104 Cl, .2] 

(b) Succeasion Act (1925), S. 61 — Will 
challenged — Propounder must prove that 
testator had disposing mind. 

Where a will is challongod it is for bha 
propounder to show not only that it was ex- 
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•Qouted but that it was oxecutod by the testator 
intelligently and that he had a sound dis- 
posing mind and aEtor they havo put forward 
their evidence it is for the objectors to break 
that evidonce down or to meet it with othor 
ovidenoo. [L* 185 C 1] 

Tej Bahadur Sapru, Ghulam Hamn, 
AH liaja^ Bhairon Nath and A Rauf — 
for Appellants. 

Iqbal Ahmad, Munni Lai, Raj Baha- 
’dur Asthana and Karta Ktskan — for 
Besp{)ndeots 

Judgment —This is a plaintiffs* ap- 
peal against the decree of the learned 
Subordinate Judge of Bahraich, dated 
30th July 1927 by which the plaintiffs* 
euit was dismissed. The plaintiffs were 
Shatnbhu Singh, son of Jagmohan Singh, 
Daya Shanker Singh, Mahadeo Singh and 
Earn Karan Singh, son of Adhar Singh 
After their suit had been dismissed and 
this appeal has been filed they have sold 
their title to half the property, which 
is the subject-matter in this suit, to 
Lala Earn Sarup Eastogi of Lucknow 
<5ity. He has been joined as an appel- 
lant The facts, which it is necessary 
to state in order to appreciate the nature 
of appeal, are these A certain Lndar 
Pal Singh owned three entire villages 
and a share in a fourth village in the 
District of Bihraich These villages will 
be described in this judgment as the es- 
tate lndar Pal Singh died on 2l9t 
August 1071 leaving three sons: the eldest 
was Madho Singh (or Mahadeo Singh) the 
two other sons were Ohhattar Singh and 
Sheo Eitan Singh After his death the 
estate was entered in the name of Madho 
t^ingh, who provided maintenance for his 
brothers in a manner which will be de- 
tailed subsequently This maintenance 
has been continued to their descendants 
The plaintiffs are the desoendalits of 
Chhattar Singh. The dosoendants of 
Sheo Eatan Singh are in existence As 
they did not join in the suit they were 
made defendants. Madho Singh died on 
I6th June 1890 On his death the estate 
was entered in the name of his son 
Shanker Baksh Singh Shanker Bhaksh 
Singh remained in enjoyment of the es- 
tate, continuing the payment of mainte- 
nance to tho descendants of Chhattar 
Singh and tho descendants of Shoo Eatan 
Singh. Shanker Baksh Singh died on 
25th September 1922. Ho left no male 
issue He was survived by his widow 
Mt. Sukhraj Kuer, respondent 1 and five 
daughters, Jagraj Kuar known as Bari 


Bachhi, who was s widow at the time 
of her father’s death, Mt. “ Babu’* who 
married Thakur Bishrup Singh and three 
others. Babu '* was not a widow when 
her father died but is a widow now 
Jagraj Kuar “ Bari Bachhi ” is respon- 
dent 2 Ho also left surviving him two 
married daughters, Jagpal Kuar and 
Harfa or Batauli and an unmarried 
daughter, Jagpal Kuar has a son Bireudra- 
pal Singh or Lai Saheb who is respondent 
3. Shanker Baksh Singh was about forty- 
seven years of age at the time of his 
death. He had not been born in 1874 
He resided in tho village of Naugaiyati 
in the Bahraich District It is proved 
and admitted on both sides that for some 
months previous to liis death ho had 
been suffering from chronic dysentery 
and harmorrhoids He was daily be- 
coming weaker. 

On 2nd and 3rd September 1922, he 
was brought from Naugaiyan to Bahraich 
to tho house of Babu Sheo Gopal, a 
legal practitioner, whom he had con- 
sulted on previous occasions. He 
stayed in the house of Babu Sheo 
Gopal, pleader and underwent modicai 
treatment. About 10th or 11th Septem- 
ber 1922, his Wife Sukhraj Kuer and his 
widowed daughter Jagraj Kuer arrived at 
Bahraich and wont to the house of Babu 
Sheo Gopal where they resided with tho 
invalid. According to the evidence on 
15th September 1922, Shanker Baksh 
Singh instructed Babu Sheo Gopal tn 
draft a will On 18bh September 1922, 
he issued further instructions A rough 
draft was made by Sheo Gopal Babu 
Sheo Gopal sent at about 10 A. M for a 
petition- writer called Mahadeo Prasad 
Mahadeo -Prasad faired out tho draft. 
At 2 r 'SI. the will was signed, heini; 
executed in the presence of attesting wit- 
nesses Sheo Gopal and Lai Bahadur. Lai 
Bahadur had died before he could bo 
called as a witness in this suit. Tlie 
will was registered by the Sub-Eegisfcrar 
of Bahraich on the same day Shanker 
Baksh Singh had up to this time hoeii 
under the medical attendance of an 
hakim called Mohammad Uraai. On 
2l8t September 1922, Dr Plant, a regu- 
larly qualified medical m\n, who was 
then Assistant Surgeon at Bihraich, was 
called in to attend Shanker Baksh Singh. 
Shanker Baksh Singh was then in a pre- 
carious state of health. On 22Qd or 
possibly on 24th September 1922, 
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. Shanker Baksh Singh was taken back to 
Naugaiyan. He died on 25th September 
1922. 

After his death Buddhu Singh, the 
brother of Shambu Singh, plaintiff and 
Gaya Singh, the son of Ahbaran Singh 
who was the brother of Adhar Singh ap- 
plied to the revenue authorities to have 
their names entered to engage for the 
revenue of the estate Gaya Singh and 
Buddhu have since died. Gaya Singh 
died in July 1923, and Buddhu Singh 
died in January 1924. Sukhraj Kuer 
opposed this application claiming inter 
alia under the will of 18th September 
1922 The plaintiEs agreed that her 
name should bo entered and that the 
question of title should be loft to be 
decided in a regular civil suit In the 
proceedings before the revenue authori- 
ties defendants 4 to 7, who belong to the 
Sheo Ratan Singh branch, made an appli- 
cation to the elTect that they accepted 
the title of Sukhraj Kuer. The revenue 
authorities entered her name as the 
person entitled to engage for the revenue 
of the estate and she is still in posses- 
sion. The present suit was filed in the 
Court of the Subordinite Judge of Bah- 
raich on 15th September 1925. 

We had considerable difficulty in dis- 
covering from the plaint in the suit what 
the case of the plaintiffs actually was. 
We shall advert later to this question- It 
is sufficient to note for the present, that 
we consider that the plaint, as it stands, 
reflects little credit on those responsible 
for its preparation. So far from putting 
the case of the plaintiffs in a coherent and 
intelligent manner the plaint leaves in 
considerable doubt what their case actu- 
ally was, and even leaves the question of 
the relief sought doubtful. This is one 
of the cases in which the right to seek 
alternative reliefs was pressed in a manner 
which interfered considerably with the 
subsequent decision. Put broadly, the 
case for the plaintiffs, appears to have 
been that Madho Singh had the property 
for the benefit of himself and his brothers, 
that he was entitled to manage the estate 
and to enjoy the profits subject to a 
liability to provide maintenance for the 
collateral branches, but that he had not 
full title as proprietor The case con- 
tinued, that on the death of Mabadeo 
Singh, Shanker Baksh Singh obtained the 
same status as that possessed by his 
lather, that Shanker Baksh Singh had no 


power of alienation either by devise or 
otherwise, and that on his death without 
male issue the property reverted to the* 
collateral branches Great stress wa» 
laid upon the contents of an award of 
27th July 1874. We shall consider tho 
terms of this award later. In event of 
it being found against the xilaintiffs that 
Shanker Baksh Singh had a right to 
devise the property by will the plain- 
tiffs attacked the will itself. They as- 
serted that Shanker Baksh Singh, at ih& 
time that he executed the will, was nob 
of sound disposing mind, and they fur- 
ther asserted that the will had boon 
executed as the result of undue influence. 
The directions of O. 6, R. 4 in respect of 
particulars of the undue influence alleged 
were not in our opinion, satisfied. Tho 
plaint asserted, for a reason which the 
learned counsel for the appellants has- 
been unable to ascertain, that daughters 
and daughters’ sons were excluded from 
inheritance under a family custom. It 
is difficult to see how the question couldi 
arise on the merits of the suit. After a 
series of pleadings and a replication,, 
which BO far from clearing up the posi- 
tion went rather to confuse and compli- 
cate it, issues were framed. 

The main issues with which w© 
are concerned are the issue as to< 
the effect of the award and the issu& 
as to the validity of the will. -There 
was further an issue that Sukhraj- 
Kuer was debarred from inheriting th» 
properties in suit under the terms of the 
award and also under a family tribal cus- 
tom. Wo have difficulty in finding wheo 
the plaintiffs first asserted a tribal and 
family custom excluding widows from 
inheritance under the Mitakshara law aa 
to intestate succession. It is not, how- 
ever, of importance as to whether thie 
latter plea was properly raised,'^ as the 
learned trial Judge has decided on the 
evidence that the existence of a custom 
excluding widows has not been estab- 
lished, and as his decision upon this 
point has been accepted as correct by the 
learned counsel for the appellants. The 
grounds of appeal question the accuracy 
of this decision in ground 10, but the 
learned counsel has abandoned that 
ground of appeal. The learned trial 
Judge decided that Shanker Baksh Singh 
was at the time of his death a full pro- 
prietor of the estate and that he had! 
complete title to devise the estate by 
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\ 7 ill. He found thab there was nothing 
in the terms of awa.rd which prevented 
his exercising this pjwer of devise. In 
respect of the will ho found that it had 
been executed by Thakur Shanker Biksh 
Singh in the manner required by law, 
and ho further found that Shanker Bjiksh 
Singh was of sound disposing mind at the 
time that he executed the will, and that 
the plaintiHs had been unable to estab- 
lish that the execution was vitiated by 
■the exercise of undue influence upon the 
testator. Having thus found that Shanker 
Baksh Singh was a full proprietor with 
^1 full power of devise and that he had 
made an etlecbivo devise which excluded 
the plaintiffs absolutely, ho dismissed 
the suit. He further found that daugh- 
ters and daughters’ sons wore in this 
family excluded from succeeding to pro- 
perty under the intestate succession pro- 
vided by the law as there was a special 
local and family custom established which 
■60 excluded them This point is im- 
material to the decision of this suit, as 
Jagraj Kuar did nob claim except under 
the terms of the will, and Lil Sahob has 
based hia title upon a transfer made in 
his favour by his grandmother, Sukhraj 
Kuar. 

We now approach the matters for deci- 
sion in the appeal We have first to note 
our appreciation of the great care which 
the learned trial Judge has devoted to the 
decision of a suit complicated by inaccu- 
irate pleadings and by the introduction of 
much irrelevant and useless evidence. 
We have further to note that we have 
received the most valuable assistance 
from the experienced senior learned 
counsel who have appeared on both 
sides 

We have now to advert to the plaint 
It is necessary to examine this closely in 
■order to appreciate the arguments of Sir 
Tej Bahadur on behalf of the appellants 
We have indicated the case asserted by 
*the plaintiffs in respect to the limita- 
tions of Shanker Baksh Singh. We here 
•quote in extenso the second, third and 
fourth paragraphs of the plaint: 

Para. 2. — That Indar Pal Singh was the pro- 
priebor and possessor of Naugaiyan estate, 
whioh inoludes the villages and property ia 
^uit. entered in the list hereto attached. 

Para. 3.— That Indar Pal Singh was Raikwar 
‘Suraj Bansi and he died on aist August 1871, 
leaving three sons. Mahadeo Singh, Ohhattar 
Singh and Sheo Ratan Singh, 

Para, 4. — That after the death of Indar Pal 
Singh disputes arose between his sons the 
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decision of which was referred to Lalta Singh, 
Sheikh Nawazish All and Zafar Mehdi as arbi- 
trators, under an agreement for arbitration, 
executed by Mahadeo Singh, Ghhattar Singh 
and Sheo Ratan Singh. That the said arbi- 
trators under the award on 27th July 1674, 
decided the case to this effect that in view of 
the preservation of the estate, Mahadeo Singh 
would remain proprietor of the estate, that 
Ghhattar Singh and Sheo Ratan Singh would 
got some land by way of raaintanance and it 
was held that in case of Mahadeo Singh 
having a male issue he would be the suGoessor 
of Mahadeo Singh in respect of the estate and 
that in case of his having no male issue ib 
would ba incumbent on him or his heirs to 
appoint some one from among the sons of 
Ghhattar Singh or Sheo Ratan Singh as his 
successors, and that in the prosonoo of tho 
desoendanta of Ghhattar Singh and Sheo 
Ratan Singh nobedy would have a right to be 
the successor or repreaentativa of Mahadeo 
Singh.” 

It is to be observed that iu these para- 
graphs the plaint does not dosoribe 
clearly the title of Madho Singh, the 
father of Shanker Baksh Singh No- 
where does the plaint assert that Indar 
Pal Singh and his sons Madho Singh, 
Chhattar Singh and Sheo Kxtan Singh 
were members of a joint Hindu family. 
Nowhere does it suggest that the pro- 
perty was joint family property. In the 
whole course of the pleadings,- in the 
issues and in the conduct of tho case the 
plaintiffs never pub forward that the 
property was joint family property; and 
in the grounds of appeal it is not sugges- 
ted that - the property was joiub family 
property. The circumstances here are 
such that the ordinary presumption of 
the Mitakshara law is rebutted by the 
facts of the case There is evidence on 
the record which shows that during the 
lifetime of Indar Pal Singh his son 
Madho Singh had claimed as against him 
portions of the estate The evidence 
upon this point though scauby precludes 
the view that the family was a joint 
family. It is established from this evi- 
dence that this estate had come into 
being before the confiscation of 1858 and 
it was clearly awarded by the British 
Government to Indar Pal Singh after the 
confiscation. There is no evidence as to 
the manner in which it was awarded. 
The mere circumstances that it was 
entered in Indar Pal Singh's name is nob 
of great assistance, for ib is well known 
that many estates were awarded to a per- 
son as head of a joint family. Bub the 
award, upon whioh the appellants rely, 
precludes the view that the family was 
joint, and it even precludes a view other 
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than the view that the property after 
IndarPal Singh's death was obtained by 
Madho Singh as his own property subject 
to the obligation of providing his brothers 
with maintenance. We have to em- 
phasize these points as the position 
taken by the appellants varies according 
to the findings at which we arrive. If 
the property had been the self-acquired 
property of Indar Pal Singh and the 
family was not a joint family it should 
under the Mitakshara law have, upon 
his death, been divided into three shares 
one of which would have gone to Madho 
Singh, one of which would have gone 
to Chhattar Singh, and one of which 
would have gone to Sheo Ratan Singh 
The award, however, clearly shows 
tliat the property was not divided in 
that manner We now oornc to the 
award itself It is printed at two 
places We refer to Ex A-5 which is 

printed at p 95 of Part 3. We 
shall note in examining it certain in- 
accuracies in translation Wo have first 
to see how this award came into being It 
appears from its heading that in a suit 
brought early in the seventies by Chhattar 
Singli and Sheo Ratan Singh against 
Madho Singh in the Court of the Assist- 
ant Commissioner of Bahraich in which 
they claimed maintenance against their 
brother, the determination of the main- 
tenance due was referred to the decision 
of arbitrators who made this award on 
27th July 1874 The award was subse- 
quently made a decree of Court 

We have been unable to obtain any evi- 
dence as to the origin of the suit or its 
subsequent conduct except the evidence 
contained in the award itself This much, 
however, appears to us clear The suit 
was a suit for maintenance brought by two 
younger brothers against an elder brother. 
The fact that they considered it necessary 
to institute a suit in this form would go to 
show, not only that the family was not a 
joint family, but that the estate had not 
devolved as self-acquired property uuder 
the provisions of the Mitakshara law for 
had it devolved under the provisions of 
the Mitakshara law it would, if joint 
family property, have been inherited by 
all three brothers by survivorship, and if 
it had been the self-acquired property of 
Indar Pal Singh it would have been 
divided in three equal shares amongst 
them. But we find that the eldest bro- 
ther Madho Singh was in possession of 


the estate and that his brothers were 
suing for maintenanoe. The estate would 
appear from this to have been an estate* 
held singly by an elder brother under 
common practice in Oudh which was- 
prevalent before 1857 which placed upon 
him the obligation to provide mainten- 
ance to the younger members of the« 
family 

The following are the necessary extracts- 
from the award : 

" The parties by executing an agreement for 
mutual arbitration on 26th July 1874, em- 
powoiod us (and agreed) to the oflect that the- 
parties would agree bo anything bhat we might 
decide with logarcl to tho parties.” 

This is certainly general enough but it 
must bo remembered that the suit was a- 
suit for maintenance and for nothing else. 
It was not a suit to decide title to the* 
estate The arbitrators continued : 

“ In our opinion it is expedient that for tho: 
preservation of the family esbate, Madho Singh 
should remain the owner of tho esbate and 
bhat he should give in perpetuity for the pur- 
pose of maintenance of Chhattar Singh and 
Sheo Raban Singh and blioir heirs” 

— hero certain land is specified and cer- 
tain other privileges are specified Tha 
award then continues 

“ During tho lifobima of Madho Singh, tho* 
parsons should be content with the said lands. 
If God is pleased to grant male issuu to Madho 
Singh ho (i. e.. such sod) would be the repre- 
sontativo of Madho Singh’s estate.” 

As Madho Singh begot a son Shankor 
Baksh Singh we are clear on the first 
point that Shanker Baksh Singh succeeded 
Madho Singh as "owner of the estate" 
The word owner in the Urdu is malik 
There is nothing staled affirmatively as- 
to the powers of Madho Singh and his. 
son, if any, to deal with tho property as- 
they wished, but, on the other hand^ 
there is nothing to restrain them in any' 
way and the use of the word ' malik" as- 
we read tho context, would give both 
Madho Singh and bis son full proprietary 
rights We now come to the passage 
upon which the learned counsel for the 
appellants had laid great stress We 
note before we come to it that this, 
passage only refers to the eventuality of 
Madho Singh having no son : 

” In case there bo no male iasue of Madho' 
Singh it will be incumbent upon Madho Singh 
and his wife that they should constitute ono- 
of the SODS of either Chhattar Singh or Sheo. 
Batau Singh ^s successor and representative. 
So long as there arc Chhattar Singh and Sheo 
Ratan Singh’s sons in tho field no one shalli 
be entitled to become successor and represen- 
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tative of Madho Singh. When the daughter 
of any of the aforesaid persons is to be married 
it shall be incumbent upon Madho Singh to 
help them with cash and kind in proportion to 
his income and means. At present Madho 
Singh should pay Ks. 100 in cash to the said 
persons." 

We have to note that in the copy of 
this award tiled by the plaintiffs instead 
of the word "wife’* is inserted the word 
"heirs ” The learned trial Judge has 
givoEi good reasons for showing that the 
defendants’ copy Ex. A-5 is correct in 
this particular and that the plaintiffs* 
unpy has been tampered with. 

This latter incident is one of the many 
unsatisfactory incidents in the conduct 
of the plaintiffs* case in the trial Court. 
It is upon this passage that the learned 
counsel for the appellants has relied. 
He frankly accepts the view that the word 
heirs” in his clients’ copy is an inter- 
polation, and that the power of appoint- 
ment was given to Madho Singh and bis 
wife and nob to Madho Singh’s heirs. He 
argued in the first place that the property 
was joint family property which, for the 
purpose cf convenience, was left first in 
the hands of Madho Singh and then in the 
hands of his male descendants, if any, to 
be enjoyed by thorn for their individual 
benefit subject to the provision of main- 
tenance to the collaterals, but he main- 
tained that the property remained joint 
family property. It is upon the plea 
that the property is joint family pro- 
perty that ho pressed his claim for the 
first relief sought in the plaint, which 
IS a relief by way of immediate possession 
of the property. 

He then took the position that even 
if the property is nob joint family pro- 
perty and is to be considered as the self- 
acquired property of Madho Singh his 
clients are entitled to a declaration of 
their title to succeed Here ho took a 
position which was certainly included 
in the relief claimed in the plaint but 
which was inconsistent with allegations 
in the body of the plaint, to the effect 
that in absence of a valid testamentary 
disposition, the property would vest under 
the provisions of the Mitakshara law in 
Thakurain Sukhraj Kuar after her hus- 
band's death. His case was that the 
will was bad, and that she would have 
the estate of a Hindu widow. The lear- 
ned counsel agreed that in order to suc- 
ceed on this plea he would have to set 
aside the will, but maintained that if he 
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succeeded in setting aside the will his 
clients were entitled be a declaration 
that Sukhraj Kuar’s title was only that 
of a Hindu widow and that bis clients 
were entitled to a declaration that they 
were the nearest reversioners. The lear- 
ned counsel agreed that it would bo 
difficult for him to obtain the second de- 
claration in view of the fact that it is 
impossible to determine at this stage who 
will be the nearest reversioners after the 
death of Sukhraj Kuar, the lady being 
still alive. Hut he has pointed out that 
if he can upset the will ho is entitled 
at least to a declaration that the 
estate of Sukhraj Kuar is only that of 
a Hindu widow Wo agree with him 
upon the latter point 

We now turn to the passage in the 
award itself In the first place we have 
to consider what this award means and 
if it has the meaning which the learned 
counsel for the appellants suggests, we 
should then have to consider whether the 
restriction placed by the arbitrators on 
such a construction is a restriction which 
is enforceable in law The learned trial 
Judge did not go into the latter point 
because he found that there was no re- 
striction upon Shanker Baksh Singh under 
this portion of the award. Shanker 
Baksh Singh had not been born when 
this award was made. The learned trial 
Judge has written: 

" It may bo thus soon bhati tho award oon- 
bomplatod two coatiiigeucioEi for each of which 
it ban inado a separate provision. ACadho 
Singh had a son and so the other contingoncy, 
VIZ,, that arising in tho case of his having 
no son, did nob at all arise making tho pro- 
visions in the award relating to it nugatory 
and inapplicable. No rcBtriction, whatsoever, 
has been imposed by tho award on tho powers 
of Madho Singh’s son of hi.s succession to the 
properties in suit on Madho Singh’s death, 
nor is there anything at all m tho award 
indicating that the devolution of the proper- 
ties after the doath of|Madho Singh’s sou would 
take any course other than laid down by the 
ordinary rules of succession. It is thus clear 
that under the award the properties in suit 
absolutely vested in Madho Singh’s son Shan- 
kcr Baksh Singh after tho death of Madho 
Singh without any restriction on his powers, 
and that the said properties did not, as they 
could not under tho circumstances, vest in 
Ghhatbar Singh and Shoo Katan Singh. This 
being so, the plaintiffs cannot, in any way, 
bonefib by tho award." 

After consideration we have arrived at 
the same conclusion. It appears to us 
that tho arbitrators were looking no fur- 
ther then Madho Singh's death. They 
were concerned with tho claims of bis 
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two brothers to maintenanoe. So long 
as Madho Singh lived ’the two brothers 
were to receive maintenance and nothing 
more; but they were to get something 
more if Madho Singh died without leav- 
ing male issue. If he died without 
leaving male issue the arbitrators con- 
sidered that a son of Chhattar Singh or 
a son of sheo Batan Singh would be selec- 
ted who would become owner of the es- 
tate in the manner in which Madho 
Singh had been owner of the estate. It 
is obvious that this provision could only 
affect one of the sons of the two brothers. 
The provision for maintenance of the 
remainder had already been made by 
the previous part of the award We do 
not read this award as meaning, as the 
learned counsel for the appellants would 
have it, that on the extinction of the line 
of Madho Singh the successor was to be 
appointed by the last holder or his 
widow or both of them from the collate- 
rals, and there is certainly nothing in 
this award which can support the plain- 
tiffs' case, which is not that the widow, 
or in the event of her refusal the Court 
should make the appointment, but that 
they should succeed according to the 
Mitakshara law as reversioners. The 
claim to succeed as reversioners under 
the Mitakshara law is palpably not 
based upon the award We decide that 
the award does not help the plaintiffs in 
any way. This being the case we need 
touch very lightly on the validity of 
such a provision, if it existed We con- 
sider that upon the authority of the 
decision in Jafri Beqam v Ali Raza (l) 
such a provision, if it had existed, would 
have been invalid. Their Lordships of 
the Judicial Committee in that case had 
to decide whether a provision in an 
award which deprived a lady, called 
Abbasi Begam, of the right, which she 
had under the Mahomed an law, to 
obtain partition of certain property could 
be enforced against her son, who had 
succeeded her after her death. Their 
Lordships said at page (118 of 28 I A): 

*' As reffarda tba offoefc of bho fifth clause, 
their Lordships agree with the Judicial Gom- 
missionera that it aSords no defence to the 
present action. It may have bound the par- 
ties who agreed among thomseWos to abide 
by it ; but as against the present plaintiff the 
clause has no effect whatever. The arbitrator 
had no power to alter the course of legal 
devolution in a mode at variance with the 

(1) ll90lf^All. 393=38 I. A. lll=^^ar. 

27 (P.C.). 
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ordinary principles of Mahomedan law in 
the absence of a special custom provailing in 
the family. He had no power to make pro- 
perty which was divisible by law indivisible 
for ever. 

The facts were, of course, different but 
the principle appears to us to bind the 
present case. If the arbitrators had 
directed that the son of Madho Singh 
should not be competent to devise his 
property as he was entitled to devise it 
by law, bub was to be confined to ap- 
pointing a person of a particular class as 
his successor, the arbitrators would have 
been endeavouring to alter the course of 
legal devolution in a mode at variance 
with the ordinary principles of Hindu 
law 

We summarize our conclusions. We 
find that the estate was owned and pos- 
sessed by Shanker Baksh Singh with 
full proprietary title We find that it was 
not family property The whole history 
of the estate is in favour of the view 
which wo take It is noticeable that in 
the year 1895 an appeal was decided by 
the Judicial Commissioner’s Court, in 
respect of this very estate This litiga- 
tion has been referred to by the learned 
trial Judge. He found assistance from a 
translation of the award now in suit 
which was made in that litigation and ha 
has referred to the litigation in support 
of his finding that the copy of the award 
produced by the defendants was ac- 
curate and that the copy of the award 
produced by the plaintiffs was inaccurate. 
We refer to this litigation upon another 
point This litigation originated in a 
suit brought by Jagmohan Singh (the 
father of Shambhu Singh plaintiff) 
against Shanker Baksh Singh for a con- 
tribution towards the marriage expenses 
of his daughter. The appeal was decided 
on 6th August 1895 by Mr. G. T. 
Spankie It is Shanker BakshTHisra v. 
Jagmohan Singh (Second Civil Appeal 
No. 162 of 1893) The judgment in that 
suit shows clearly that Jagmohan Singh 
never suggested that this estate was 
joint family property or that ho had any 
title or claim thereto except the right to 
maintenance and the right to have the 
expenses of his daughter’s marriage satis- 
fied. The Judicial Commissioner found 
that he had no right in that case to any 
contribution from Shanker Baksh Singh. 
The decision is immaterial as far as we 
are concerned, but it is very noticeable 
how the property was treated in that 
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litigation. Thus finding that the estate 
'Was held with full proprietary title by 
"Shanker Baksh Singh, who undoubtedly 
was liable to provide maintenance for hia 
•^oollaterals but who waa in no way debar- 
red from disposing of the estate in any 
‘manner in which he wished (the charges 
'for mainbenanoe remaining as charges 
'Upon the estate) we find that he had 
ipower to devise his property. 

This brings us to the remaining ques- 
tion. Was the devise a good devise in 
law? This question is imporbant for, if 
this devise is not a good devise in law, 
Sukhra] Kuar’s estate is only the estate 
-of a Hindu widow. We proceed to ex- 
amine the contents.of the will which is 
translated as Ex A-1. The will is nob 
a very long will. After a preliminary 
’recital as to the testator’s age, ill-health 
and uncertainty as to the future the test- 
ator devised possession and enjoyment 
'Over the whole of his estate to his widow 
*Sukhra] Kuer He devised to her full pro- 
prietary rights over half, and a life-estate 
•over the residue with remainder to his 
•eldest daughter Jagraj Kuar. He added 
a clause which might have given rise to 
future litigation had it not been for a 
subsequent disposition Under this clause 
he directed that if his widow has not dis- 
‘posed of the moiety of the property over 
which she had absolute title within her 
lifetime that moiety was bo pass to Lai 
“Saheb the son of his daughter. As the 
lady has already transferred to Lil Saheb 
"the moiety during her lifetime by a re- 
gistered deed of gift dated llth October 
1925, Ex. C-1, this provision is not likely 
‘to be made the subject of future judicial 
determination 

The position with regard to this will 
is as follows : As the will is challenged 
it is for the propounders, that is to say, 
the respondents, to show nob only that it 
was executed bub that it was executed by 
Shanker Baksh Singh intelligently and 
that he had a sound disposing mind. 
After they had put forward their evi- 
dence it was for the appellants to break 
that evidence down or bo meet it with 
other evidence. But after these two con- 
ditions had been satisfied it was still open 
to the appellants to establish that the 
execution of the will had been obtained 
by exercise of undue influence. The de- 
fendants' evidence in support of the will 
is the evidence in the main of Babu Sheo 
Gopal (D. W 1), the pleader who pre- 


pared it under the testator’s instructions 
and of the Sub-Begistrar Mohammad 
Wasi Ali Khan, whose evidence was re- 
corded on commission There is other 
evidence, bub this is the most important. 
(The judgment then discussed the case 
and concluded that the will was not 
only executed by Shanker Baksh Singh 
but that it was executed under his in- 
structions, that he thoroughly understood 
its contents, that he was of sound dis- 
posing mind at the time of its execution, 
and that the execution of the will was 
not caused by undue influence It then 
proceeded ) We can now proceed to de- 
cide the appeal. The first ground of ap- 
peal to the etiect that the evidence showed 
that the cash nanka in suit in village 
Beoli was also owned by Indar Pal Singh 
was nob pressed by the learned counsel. 
The only grounds that were pressed were 
that Shanker Baksh Singh had no power 
to devise his estate and that the will 
which he made was bad in law. We have 
already found on both these grounds 
against the appeal. We accordingly dis- 
miss the appeal The appellants will 
pay their own costs and the costs of the 
contesting respondents. Jagraj Kuar waa 
unrepresented and she will get no costs. 
Sukhraj Kuer will receive one set of 
costs Lai Saheb who was separately 
represented will receive another set of 
costs. 

B.K- Aj^peal dismissed. 
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Wazir Hasan, Ag. C. J., and Misra, J 

Bindeshwari Singh — Defendant — 
Appellant. 

V. 

Har Narain Singh and others — Plain- 
tiff and Defendants — Bespondenta. 

Second Appeal No. 202 of 1920, De- 
cided on 24th January 1929, against 
decree of Disb. Judge, Fyzabad, D/- 2nd 
April 1928. 

(a) Trsnifer of Properly Acl, S. 43 — 
Perion lelling land ai full owner — Vendor 
full owner at leait ai to portion and having 
revenionery interest ai to reit — S. 43 doei 
not apply. 

Where the vendor in his sale-deed expressly 
sbabes bhab the properby sold by him is bha 
properby in which he has a bible in presenti 
and ho is in acbuil possession thereoC aa an 
owner and ib was found bhab ib was so only as 
to a porbion, S. 43 doia nob apply, merely 
because aoms porbions of bhe lands sold were 
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actually situate in an estate in which the 
vendor had only a reversionary interest. 

[P 187 C 1, 2] 

(b) Evidence Act, S. 11? — Estoppel, 

An estoppel cannot have the efiect of making 
a void transfer valid. [P 187 G 2J 

(c) Transfer of Property Act, S. 43 — Sale 
of Hindu reversioner’s interest is not vali- 
dated — Hindu law. 

Section 43, T. P. Act, clearly enacts a rule 
of estoppel cooiinonly known as “ieeding the 
grant by estoppel." This estoppel cannot 
make a transfer forbidden by law good e. g , a 
transfer of spes successioni.s of a Hindu rever- 
siouer. A. I. R. 1023 P. C. 180 and A. J. R. 
1921 P, C. 112 ReL on. [P 187 0 2J 

^ (d) Hindu Law— Reversioner assuming 
that property had already been gifted to 
donee by widow’s husband when living and 
therefore consenting to its gift by widow to 
him as he (donee) had aUowed widow to 
remain in possession — Consent it not to an 
alienation by widow at female heir. 

A consent to gift by widow, by a roversionor 
given under assumptions of facts which never 
existed e g., that the alhgod donee was nephew 
of her husband and that the estate had already 
been gifted by the husband to the donee but 
as the donee had allowed the widow to re- 
main jn po'isessioii she executed a gift deed 
in his favour, ].s a consent to an act which the 
widow did not do in her right of a female 
heiress but by virtue of her bare possession 
which she held under the good will of the 
donee of th^ estate and thus is not a eonsent 
by a reversioner to an act of transfer of the 
estate by the female heir at all. A. I. R. 1923 
All. 387 (F. B.) Disl. [P 189 0 Ij 

(e) Hindu Law — Alienation by widow — 
Gift to stranger — Reversioner consenting — 
Presumption as to gift being legitimate 
does not ariae. 

There can bo no case of an alienation by a 
Hindu widow unless the alienation is made 
for legitimate purposes which may he proved 
either aliunde or by raising a presumption in 
favour of it, which prcsiiraptioii may, if not 
rebutted by contrary proof, bo passed on the 
consent of reversioners. A transfer by way 
of gift in favour of a stranger is not an aliena- 
tion to which the presumption of its being 
legitimate founded on the consent of the re- 
versioners can bo applicable A. I. R. 1918 
P. G. IOC Rel. on.] A. I. R. 1927 P. G. 227, Dint. 

[P 190 G 1] 

Ohulam Hasan — foi: Appellant. 

S. G. Das and Faiyaz Ah — for Res- 
pondent 1. 

Judgment — This is the appeal by 
defendant 1 from the deoree of the Dis- 
trict Judge of Fyzabad, dated 2 qJ April 
1928, affirming the decree of the Sub- 
ordinate Judge of the same place dated 
17th January 1928. In the suit, out of 
which this appeal arises, the plaintiff- 
respoudent claimed to recover possession 
of a 5 annas 4 pies share situate in 
pukhtadan mahal Debi Singh, patti 


Lakhpati Koer, in the village of Par* 
sauli, pargana Bidhar, in the district of 
Fyzabad. The facts of the case are aa 
follows- 

The share in suit originally belonged 
to one Mangal Singh Mangal Singh 
died many years ago On his death he: 
was survived by his minor son, Mendai 
Singh and widow Mt Lakhpati. Mangal 
Singh’s estate, in the circumstances,, 
devolved by right of inheritance on 
Mendai Singh but the mutation of namea 
in the revenue records was made in 
favour of Mt Lakhpati. Mendai Singh 
died in 1908 unmarried. The estato 
then devolved on Mt. Lakhpati in th& 
character of the mother of her deceased 
son, Mendai Singh She therefore held 
a Hindu female’s estate in the share in 
suit On 14bh February 1917 one Ram 
Lagan sold certain specified plots of land 
situate in the village of Paisauli to the^ 
defendant-appellant under a deed of sale- 
of the date just now mentioned (Kx. A4). 
On 15bh May 1918 Mt Lakhpati mad& 
a gift of the zamindari share, which had 
devolved on her' by right of inheribaQC& 
from her deceased son, Mendai Singh, in 
favour of the defendant-appellant with 
the exception of certain sir lands. On 
28th May 1922 Ratn Lagan aforemen- 
tioned relinquished a certain zamiudari 
share to which he had bocomo entitled,, 
not the share in suit, in favour of the 
defendanb-appellaat. He executed a 
deed, which is Ex A2. In this deed he 
refers to the gift mxde by Mt. Lakhpati 
on 15tli May 1918 and it is this refer- 
ence which has given rise to a ground of 
contest on the part of the appellant in 
the present litigation. To this matter 
we will advert again 

Mt. Lakhpati died in April 1925 It 
is agreed that on her death the ^share in 
suit devolved by right of succession on: 
Ram Lagan, whose name we have already 
mentioned twice, and on one 6opi in 
equal moieties and it was on the death 
of the widow that they became entitled 
in that right to the possession of the 
property in suit. On 16th September 
1926 Ram Lagan and Oopi sold the 
share under a deed of sale (Ex. 1) in 
favour of the plaintiff-respondent and the 
suit, which is now being considered by 
us, was instituted to euforoe the title 
which came to be vested in the respon- 
dent under the transfer of 16th Septem- 
ber 1926. In defence several pleas were 
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taken but we are in the appeal before us 
concerned with two of such pleas. 
1. That the plaintiff -respoadent is not 
entitled to a decree in respect of the 
specific plots of land, which were sold to 
the defendant-appellant by Ram Lagan 
under the deed of 14th February 1917 
by reason of the estoppel, as the argu- 
ment is now put before us, arising out of 
the provisions of S 43, T. P Act, 1682, 
and ((^) that the reference to the deed of 
gift of 15th May 1918 made by Ram 
Lagan in the deed of relinquishment of 
28th May 1922 by way of approval 
thereof disentitles the plaintiff from 
claiming his share in the property in 
suit. The Courts below have rejected 
both these pleas and decreed the plain- 
tiff’s suit as already stated The same 
pleas are again urged upon us at the 
hearing of the appeal 

As to the plea of estoppel under S. 43, 
T P Act, 1882, the first observation 
which falls to be made is that it was 
never taken in either of the Courts 
below. There are certain facts in rela- 
tion to this plea which have to bo stated 
to enable a proper appreciation of its 
bearing on the present case Before the 
year 1915 the village of Parsauli stood 
divided into two distinct mahals of 
equal proportions. One of these mahals 
was called mahal Narindar Bahadur 
Singh and the other mahal was called 
mahal Debi Singh. In the former mahal. 
Ram Lagan and Gopi held a 4 annas 
4 pies share in their own right In 
the latter mahal of Debi Singh is 
situate the share, which formerly be- 
longed to Mangal Singli and latterly 
was possessed by Mb Lakbpati This 
is the share of 5 annas 4 pies now 
in suit. In the year 1915 an imperfect 
partition of mahal Debi Singh was made 
by the revenue authorities and a separate 
patti of 5 annas 4 pies held by Mt. Lakh- 
pati was constituted This was called 
patti Lakbpati. On a comparison of the 
sale-deed of 14bh February 1917 with the 
partition chitti in respect of patti Lakh- 
pati (Ex. 19), we find that some portions 
of the land transferred under the sale by 
Ram Lagan in favour of the defendant- 
appellant are situate in the newly formed 
patti Lakbpati- It is now argued on 
these facts that though Ram Lagan had 
no interest in those portions of the lands 
sold, which are now included in patti 
Lakbpati on the date of the sale he has 
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acquired a proprietary interest therein in 
the character of a revosionary heir after 
the death of Mt. Lakbpati in iho year 
1925 and that therefore he is entitled to 
those lands by the effect of the provisions 
of S 43, T P. Act, 1882. 

We are of opinion that those provisions 
are wholly inapplicahle to the facts of 
this case. The deed of sale which Ram 
Lagan executed in favour of the defendant- 
appellant expressly states that the pro- 
perty sold thereby was the property ini 
which Ram Lagan had a title in presentij 
and was in actual possession thereof as; 
an owner This description of the inter-! 
est transferred is clearly applicable to; 
Ram Lagan's interest as a cosharer of 
the village in his own riglit. The fact 
that some portions of the lands sold are 
actually situate in Mt. Lakhpati’s patti 
formed after the partition does not lo.id to 
the inference that Ram Lagan considered 
himself to be the owner of anything which 
lay within that patti It might be that 
at the date of the sale he had forgotten 
that two years previous to it an imper- 
fect partition ot mahal Debi Singh had 
taken place But be that as it may, it le 
perfectly clear and the contrary is not 
shown to us to exist, that when Ram 
Lagan lost at the partition some of the 
lands of the village which he held in 
severally before the partition, ho must 
have received other lands in lieu thereoi 
and the sale, if otherwise valid, must: 
fasten on the lands so received 

The second ground, on which this ple.i 
fails, is that the provisions of S. 43, T P. 
Act, 1882, cannot obviously he so given 
effect to as to override any other provi- 
sion of the same Act A transfer by a 
Hindu of immovable property to which 
he on the date of the transfer in the 
revarsionary heir expectant on the death 
of a widow to come into possession is for- 
bidden by S. 6 (a), T P Act, 1882 lb 
is therefore void : Annada Mohan Roy 
V. Oour Mohan Mullich (l). We have 
no hesitation in stating as a proposition 
of law that an estoppel cannot have the 
effect of making a void transfer valid. 
S. 43, T. P Act, 1882, clearly enacts a 
rule of estoppel commonly known as 
"feeding the grant by estoppel.” This 
estoppel cannot make a transfer forbidden 
by law go 3 d This view was recognized 
by their Lordships of the Judicial Gom- 

"(1) A. I. H. 1923 P. 0. 183 -70 Oal. 929=50 
I. A. 239 (P. C.). 
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mitteB in the case oE Ttldkdhari Lai v. 
Khedan Lai (2). In that case Lord 
Buokmaster in delivering the judgment 
of the Committee said : 

This principlo of law, which is sometimea 
referred to aa feeding the grant by estoppel, ia 
well established in this country. If a man 
who has no title whatever to property grants it 
by a conveyance which in form would carry 
the legal estate, and he subsequently acquires 
an interest sufficient to satisfy the grant, the 
estate instantly passes, Doe d Christmas v. Oli- 
ver (3), discussed in Smith's Loading Gaaos, 
vol., 11 ., p. 724. It IS unfortunate that this view 
of the case does not seem. to have been pre- 
nented either before the Subordinate Judge or 
to the High Court ; but it appears to their 
Lordships that it could have boon raised 
under issue 15 (2) and it is raised in the ap- 
pellant’s case. In these circumstances it is 
not' in accordance "with their Lordships' 
practice to determine a point of law of such 
importance. There may he statutory provi- 
sions or provisions of native law tuhich loould 
prevent the operation of the doctrine ; for the 
law of conveyanoe in England depends on 
special and complicated considerations." 

(The ifcalioa in the above quotation 
are ours). Finally their Lordships re- 
mitted the case to the Court of first in- 
stance to be tried on the point just now 
mentioned. The provisions of S. 43, 
T. P. Act, 1882 may also be stated in 
another form familiar in English law, 
that is, a man cannot in equity any more 
than in law asuign what has no existence; 
he can cantract to assign property which 
is to come into existence in future and 
when it has oome into existence equity 
treating that as done which ought to be 
•done fastens upon that property and the 
contract to assign, if supported by con- 
eideration, then becomes a complete 
transfer The leading case in support of 
the rule is Tailby v. Official Receiver 
■(4). But surely as said before, a prin- 
ciple of equity must yield to express pro- 
visions of a statute and if the contract to 
assign or the transfer itself is declared 
by the statute as void the principle that 
equity considers as done that which 
ought to be done must be held to be 
inapplioable to such a transfer. This 
we gather is the effect of the recent deci- 
sion of their Lordships of the Judicial 
Oommittee, to which we have already 
referred, that is Annada Mohan Roy v. 
Gour Mohan Mullick (l). The precise 

(2) a. I. R. 1921 P. C. 112=49 CaT. 1=47 
I A. 239 (P C.), 

(3) [1829] 5 Man. & R. 202=8 L. J. K. B. 137 
=10 B. & 0. 181. 

(4) [1889] 13 A. 0, 523=51 L. J. Q. B. 75=37 
W. E. 513=60 L. T. 162. 


point was considered by Jenkins, C. J., 
in the case of Sumsuddin Goolam Husein 
V. Abdul Husein Kalimuddin (5). In 
delivering the judgment in that case Jen- 
kins, C. J., said with reference to Gl. (a), 
S. 6, T. P. Act, 1882 : 

"Having regard then to the fact that the 
chance of an heir-apparont is thus specially 
excepted from the oatogory of transferable pro- 
perties 1 am of opinion that the principle that 
equity considers that done which ought to be 
done has no application." 

We therefore overrule the first plea 
taken before us. 

The second plea is founded on the 
recitals contained in the deed of relin- 
quishment dated 29th May 1922- We 
have already said that the subject-mat- 
ter of the relinquishment evidenced by 
this deed is not the share in suit but 
a differerent share in the village. Into 
the mouth of Ham Lagan are put the 
following words in this deed : 

"Mangal Singh, uncle of Bindeshri Singh, 
died after having made in his lifetime a gift of 
all hiS property in favour of his nephew, 
Bindeshri Singh, and Bindeshri Singh had 
out of his good will got the name of Lakhpati, 
his aunt, entered into the revenue papers and 
she was accordingly in possession of the estate. 
Oonsoquently she has executed a deed of gift in 
favour of Bindoshri Singh, grandson of Sam- 
bhal Singh, brother's sou of her deceased hus- 
band, and having done this she has made him 
mali,k and put him in possession of the pro- 
perty. To this 1 have no objection. Bindeshri 
Singh is in proprietary posaession of the whole 
of the estate of his uncle, Mangal Singh." 

It is argued that the words “ To this 
I have no objection ” oouclusively est- 
ablish a case of consont on the part of 
the reversioner, Ram Lagan, to the gift 
made by Mt. Likhpati in favour of the 
defendant-appellant and that such a con- 
sent validates the alienation. In sup- 
port of the argument we were pressed 
hard with the decision of a Full Bench 
of the High Court at Allahabad in the 
case of Fateh Singh v. Thakur Rule- 
mini Ramanji (6). In the case before 
US the question of consent as a question 
of fact stands on quite a different footing. 
Both the Courts below have pointed out 
and we are of opinion that there is a 
good deal of force in it that Ram Lagan’s 
acquiescence to the gift made by Mt. 
Lakhpati is based on assumptions which 
have no foundation in facts. Mangal 
Singh was not the uncle of Bindeshri 
Singh nor Bindeshri Singh is the grand- 
son of Mangal Singh’s father, Sambhal 

(.5) [1907] 31 Bom. 165=8 Bom. L. R. 781. 

(6) A. I. R. 1923 All. 397=45 All. 339 (F.B.) 
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SiDgh. Indeed it is now admitted be- 
fore us that Bindeahir Singh has no blood 
relationship with the family of Mangal 
Singh. The second assumptioa which 
is of a very serious nature is that Mangal 
Singh had made a gift of his entire estate 
in favour of the appellant, Bindeshri 
Singh. It seems to us that the consent 
rests on the assumption that title to the 
estate of Mangal Singh had already coma 
to vested in Bindeshri Singh by 
virtue of a gift from the former to the 
latter and therefore it is a consent to an 
act which the widow did not do in her 
right of a female heiress but by virtue 
of her bare possession which she held 
under the good will of the donee of the 
estate, that is the appellant Bindeshri 
Singh In the oircuinstances and having 
regard to the finding of the lower ap- 
pellate Court, we are unable to hold that 
the recital contained in the deed of re- 
linquishment dated 28th May 1922 evi- 
dence a consent by a reversioner to an 
act of transfer of the estate by the 
female heir. 

As a pure proposition of law we are 
not prepared to state it is broadly as it 
has been done by the learned Judges of 
the High Court at Allahabad in the case 
of Fateh Singh v. Thakiir Rukmini 
Bamanji (6J mentioned above We 
think as at present advised that wo 
should go no further than what has been 
expressly decided by their Lordships of 
the Judicial Committee in the case of 
Bangasami Gounden v Nachiappa 
Oounden (7). Nor are we prepared in 
this case to take the liberty of making 
logioal deduction from or extension of 
the principle of that decision. In the 
case of Bangti\mmi Gounden v. Nachi- 
appa Gounden (7) Lord Dunedin in 
giving the judgment of the Judicial 
Gomrpittee says : 

“ Oq the other hand, what a Hindu widow 
may do has often laaon authoritatively settled. 
Here arises that distinction which, as Sesha- 
gici Aiyar, J., most justly observed in the 
present case, will, if not kept clearly in view, 
inevitably lead to confusion — the distinction 
between the power of surrender or renunoia* 
tion which is the first head of the subject, and 
the power of alienation for certain purposes, 
which is the second, " 

We think that the observation of Lord 
Dunedin quoted above clearly defiaes the 
limits of an act which a Hindu widov7 
may do as such She may do either au 

(7) A. I. R. 1918 P. C. 19G=49 Mad. 523=46 
I. A. 72 (P.O.). 
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act of surrender or an act of alienation 
We are unable to add a third head of the 
subject. His Lordship, then, prooeeda 
first to consider the power of surrender. 
It is not argued that the case before ua 
is a case of surrender but it is a case of 
alienation. But clearly an alienation by 
a Hindu widow must be an alienation 

for certain specific purposes ” as Lord 
Dunedin says in the passage already 
quoted. In dealing with the case of 
alienation his Lordship observes : 

"The purpoS3H for which alienation is 
legitimate may be summarized as religious otr 
charitable purposes, and those which are 
supposed to conduce to tha spiritual wolfare* 
of tho husband, or necessity. Now, neoessity 
must be proved, and the mere recital in the 
deed of alienation is not sufidcieut proof. 
Banga Chandra Dhur v. Jayat Kishore (8); 
An equitable modidcation has also ' been 
admitted in tho case where the alieneo haa 
in good faith made proper inquiry and beeu 
led to believe that there was a case of true 
necessity. Thus far the alienation stands 
alone. But it may be fortified by tho cousaut 
of revorsiouary heirs. (We desire to lay 
emphasis on the use of tho word " fortified ” 
in this quotation). The remaining question la 
what IS the efioct of such consent ? If tho 
alienation be total, and the reversionary heirs 
be the nearest, it falls within tha first divi- 
sion. But what if it be partial ^ ” 

His Lordabip theu refers to and quotes 
a passage from the judgmeat of the 
Judicial Committee ia the case of the 
Collector of Masulipatam v. Venkata 
Narrainapah (9) which is as follows : 

" On the other hand, it may be taken as 
established that an alienation by her which, 
would not otherwise be legitimate may be- 
come BO if made with tho consent of tha 
husband’s kindred. The exception in favour 
of alionation with consent may bo due to a 
presumption of law that when that consent is 
given, the purpose for which the alienation 
is made must be proper. ” 

His Lordship proceeds : 

The opinion which is hareionly tantati' 
vely expressed viz., that consent does not give 
force per se, but is of evidential value is oorro- 
borated by much subsequent authority. " 

After referring to the ease of Raj 
Lukhee Debea v. Ookool Chunder (10)‘ 
Sham Sundar Lai v. Achhan Kun- 
war (ll) and Dehi Prasad y. Golap 
Bhagat (12) his Lordship refers to the 

(8) A. I. R. 1916 P. G. 110=44 Gal. 186=43- 
I. A. 249 (P.O.J. 

(9) [1861) 8 M. I. A. 529=2 W. R. 61. 

(10) [1869] 13 M. I. A. 209=12 W. R. 47=3 
B. L. R. 57=2 Suther. 275=2 Sar. 51ff 

(P. 0 ). 

(11) [1898] 21 All. 71=25 I. A. 183=7 Sar. 
417 (P.G ). 

(12) [1913] 40 Cal. 721=17 G. L. J. 499=19- 
I. G. 273=17 C. W. N. 701 (F,B.). 
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deoiaioa of the Privy Council in Btjoy 
Gopal V. Girindra Nath (13) and Says 
that in that case : 

The consent of reversioners was looked on 

AS affording evidence that the alienation 
was under circuinstiiiices which rendered it 
lawful and valid. ” But, further, if the 
matter bo considered on principle, it seams 
clear that this must bo the true viow. Nor, 
first, if mere consent, as such of the revor- 
:iionor could validate alienation, then the 
rule ns to total surrender would bp an idle 
rule. And secondly, mere oonsmit could only 
validate on the theory that tha reversioner, 
together with the widow, represented the 
whole estate. But that is impossible unless 
rjho reversioner has a vested interest, whereas 
it is Bottled that ha has only a apes aucecs- 
sionia, " 

His Lordship then proceeds to consider 
the decision in Bajrangi Singh v. 
Manoharnika Bakhsh (14) and liaally 
states the conclusion on the point of 
consent in the following words . 

" When the alienation of the whole or part 
of the estate ia to be supported on the ground 
of necessity, then if such necessity is not 
proved aliunde and the alienci does not 
prove inquiry on hia part and honest belief 
in the necessity, the consent of such revor- 
.sioners as might fairly bo expected to be in- 
terested to dispute the transaction will be 
held to afford a presumptive proof which, if 
uot rebutted by coutrary proof, will validate 
the transaction as a right and proper one. ” 

We do not think that we should pur- 
sue this matter any further Our own 
Leading of the judgment of the Judicial 
Committee in the case of Rangasamt 
^Gounde?i v. Nachiappa (7), is that there 
jean be no case of an alienation of a 
jHindu widow unless the alienation is 
'made for legitimate purposes which may 
|be proved either aliunde or by raising a 
jpresumption in favour of it, which pre- 
, sumption ra.iy, if not rebutted by contrary 
proof, bo passed on the consent of rever- 
sioners Obviously a transfer by way of 
gilt in favour of a stranger such as the 
one wo have before us is not an alienation 
of its being legitimate founded on the 
consent of the reversioners can be appli- 
cable 

There is one more case to which refer- 
ence must bo made before we take leave 
of this appeal. The learned advocate 
for the appellant cited the decision of 
their Lordships of the Judicial Committee 
in Bamgouda Annagouda v Bhausaheb 
(15) in support of the argument that even 

II^aTiTr^ 1914 P.G. 128-11 Cal. 793 (P.C.). ' 

H4) [1909] 30 All. 1=35 I. A. 1=5 A. L. J. 
1=11 O. C. 79 (P.O.). 

(15) A. I. R. 1927 P. 0. 227 =52 Bom. 1=54 
I. A. 390 (P 0.). 
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a gift by a Hindu widow may be valida- 
ted by consent of the reversioners. Wo 
do not think that the decision lays down 
the proposition that a pure gift by a 
Hindu widow of her husband's estate in 
favour of a stranger can hold good if it is 
supported with the proof of consent of the 
reversioners We are clearly of opinion 
that the consent does not operate proprio 
vtgore and that in the case cited by the 
learned advocite the gift and the two 
sales were “ inseparably connected ” to 
use the language of tbeir Lordships of the 
Judicial Committee, and that the rever- 
sioner had himself acquired a part of the 
estate out of the three dispositions which 
constituted one and the same transaction 
We accordingly dismiss this appeal with 
costs 

D.D. Appeal dismissed. 
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RAZA AND PQLLAN, JJ 
Bhagwan — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 44 of 1929 (Capi- 
tal Sentence No. 5 of 1929), Decided on 
i5th February 1929, against order of 
Isb Addl. SesB Judge, Lucknow, D/- 18th 
January 1929 

(a) Penal Code, S. 300— Penon knowing 
of hii wife’s murder but making no report 
to police nor trying to.find out murderer — 
Hii conduct may lead to conclusion that he 
was murderer — Evidence Act S. 114. 

Whero the ppraoii admittedly knew that bia 
wife was murdered shortly after midnight 
and yet ho made no roport to the police sta- 
tion, nor made any attempt to find out who 
killed bis wife, his conduct was unnatural 
and may lead to the conclusion that ho him- 
self was the murderer. ^ [P 191 C 2J 

(b) Criminal P. C., S. 337 (2-A)~Magii- 
trate wrongly committing approver to ses- 
sions along with accused — Sessions Judge 
instead of referring to High Court to get 
commitment quashed, proceeding with case 
as if there was no commitment — Sessions 
Judge’s procedure though wrong did not 
vitiate trial. 

Magistrate suppo.sing that 01. (2-A), S. 337, 
Grimiual P, G., directed him to commit the 
approver to Sessions, committed him along 
with the accused to 'Sessions. The Sessions 
Judge, instead of referring the matter to the 
High Gourt in order to have the com- 
mitment quashed proceeded with the case as 
though there had been no commitment. 

Held . that although the procedure of the 
Sessions Judge was wrong, still the irra- 
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gularity commiiifcod was ona which did not 
vitiate the trial. [P 192 G 2J 

(c) Criminal P. C., S. 337 (2-A) — One ac- 
cuied granted pardon — Caie againit other 
muKt bs committed to Beiiioni. 

Tho meaning of S. 337 (2-A) is simply that 
where a pardon has bean granted to one ao- 
•ouaed the oaso against the other must be com- 
mitted to sessions . A. /. R. 1925 Oudh 472, 
Re/. [P 192 C 2J 

B.N. Roy — for Appollant. 

Government Advocate — for fclio Crown. 

Judgment. — Bhagw^ndin Lohar has 
been convicted of the murder of his wife 
Mt Bam Dei. He has been sentenced 
to death and this sentence is before us 
for confirmation. He has submitted an 
-appeal from jail and has been reprosentsd 
in this Court by a counsel appointed by 
the Crown. 

There is no question that Mt Bam 
Dei, wife of Bhagwandin, was mur- 
dered with a gandaaa in her house on the 
night of ist and 2nd October 1928. The 
murder was reported by the village 
Chaukidar at 7 a. m. on the 2nd October. 
In this report he did not give the name 
of any person as being the murderer, but 
he stated that he had been sent to make 
the report by Ajodhia Lohar This 
Ajodhia Lohar is the uncle of the ac- 
cused, and has been examined as a wit- 
ness for the prosecution Ho stated in 
Court that he did not tell the Chaukidar 
that Bhagwaudin had murdered his wife, 
and this would appear to be the reason 
why Bhagwandin’s name did not appear 
in the first report. There is, however, 
ample evidence that immediately after 
the crime was committed that is, in the 
middle of the night Bhagwaudin went 
to Ajodhia and to his other uncle Santu 
and told them that he had killed his wife. 
He subsequently made the same statement 
to a witness named Lalta'who lives in'the 
adjoining house and to tho mukhia Bam 
Jiwan. Another man Meadai also states 
that he was present when the accused 
confessed his guilt iu the presence of the 
mukhia and Ajodhia Mondai is by caste 
a Bhujwa. Lalta is an Ahir Bam 
Jivan mukhia is a Kurmi and no reason 
is alleged why any of these persons 
should have made a false statement as 
to the confession of Bhagwandin. It is 
even more unlikely that his two uncles 
Santu and Ajodhia would make such 
statements falsely. Apart from this 
extra-judicial oonfession there is clear 
evidence thebt after the Sub-Inspector 


came to the village Bhagwandin pro- 
duced a blood-stained dhoti from the 
roof of the ^adjoining house and stated 
that he had been wearing it at the time 
of the murder. Another indication of 
the guilt of this mao may be seen in Uis 
own conduct. Admittedly he knew that 
his wife was murdered shortly after mid- 
night, yet he made no report to the 
police station, and he appears to have 
made no attempt to find out who killed 
his wife. Such conduct is unnatural and 
leads to the conclusion that he himself 
is the murderer. 

Bhagwandin was put upon his trial 
along with bis daughter-in-law Mt Sar- 
judei. This woman lived in the same 
house as her father-in-law and she was a 
widow. She herself says that she had 
an illicit connexion with her father-in- 
law and she produced before witnesses 
certain blood-stained garments which 
belonged to her and which were worn by 
her, as she says, at tho time of the 
murder She made a confession before 
a Magistrate, and she- was offered a par- 
don in the Magistrate's Court In ac- 
cordance with this pardon she was ex- 
amined on oath and made a statement 
which is not entirely in accordance with 
her first confession, but still is substan- 
tially the same on the most important 
points. She states that Bhagwandin 
planned the crime with her and asked 
her to call him in the night It appears 
that he slept outside the house while 
the women and children slept iuside 
Apart from the motive arising from 
their guilty connexion it appears that 
there were 'constant disputes between 
Bam Dei and her daughter-in-law on 
account of their children. In her state- 
ment Sarjudei says that she called Bhag- 
wandin into the house at midnight, and 
that he killed his wife with the gandasj 
while she loolved on She accounts foi 
tho blood stains on her own clothes 
by saying that she took up tho child 
who was sleeping near her mother in her 
lap and that the child was stained with 
blood. Sarjudei is an approver and her 
evidence must be regarded with suspi- 
cion. We do not consider ^tbat her ex- 
planation as to the blood stains on her 
clotl^es is satisfactory and it does not 
agree with the statement that she made 
in the first instance There she said 
that Bhagwandin took up the child Wc 
have also considered the nature of the 
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injuries inflicted on the deceased. There 
were many wounds, perhaps as many as 
fifteen and many of them were only skin 
deep. It is true that the gandasa which 
we have seen is very light in weight and 
not sharp, but even so we can hardly 
believe that all these injuries were in- 
flicted by a man. It is more probable 
that Mt. Sarjudei herself inflicted some 
of them, but she has chosen to conceal 
this fact in her evidence But apart 
from the evidence of Sarjudei we 
consider that the case is proved against 
Bhagwandm It is proved by his own 
conduct, in particular by his confessions 
to his relations and the other villagers, 
and also by his production of the blood 
stained dhoti from the adjoining roof. 
He now wishes to suggest for' the first 
time that the murder was committed by 
Sarjudei alone, but this was not the case 
which he wished to set up in the Court 
below. There he started a case implicat- 
ing his neighbour Lalta, who according 
to him had illicit connexion with 
Sarjudei. He had, however, no evidence 
of any kind to support this assertion and 
there is no reason to believe that it was 
true. It may bo remarked that had the 
crime been committed by Sarjudei alone 
or by her with the assistance of some 
stranger there could be no reason for the 
uncles of the accused coming forward to 
give evidence against him. 

The case, as we have said, is sufifi- 
ciently proved without the evidence of 
Sarjudei. We have been obliged to con- 
sider very carefully whether the trial 
was not vitiated by the procedure of the 
Courts below in dealing with this woman 
as an approver. The Magistrate misinter- 
preted S 337, Criminal F. C., and sup- 
posed that Cl. (2-A) of that section di- 
rected him to commit the approver to 
Sessions. He accordingly committed her 
along with Bhagwandin, and the learned 
Sessions Judge instead of referring the 
matter to this Court in order to have the 
commitment quashed proceeded with 
the case as though there had been no 
commitment. Undoubtedly the proper 
procedure fer the Sessions Judge to 
adopt was that which has been adopted 
on previous* occasions when a similar 
mistake has been made by Magistrates 
who persisted in misreading this section, 
but in our opinion the so-called com- 
mitment was not really a commitment 
because Sarjudei was not charged, and 
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was never put upon tier defence. Ie» 
saying that he committed her to sessions 
the Magistrate merely meant that she* 
was to be put before the Sessions Judge 
at the time of trial of Bhagwandin. She 
could not be tried firstly because she 
had been given a pardon and secondly 
because she had never been charged. It 
is evident that she herself knew that she 
was not being tried, and that she was 
fully aware of the terms of the pardon 
which had been offered to her. This 
being so. although we are of opinion that 
the procedure of the Sessions Judge was 
wrong, we do not consider that the ir- 
regularity committed was one which 
vitiates the trial. As a matter of fact 
the accused was not prejudiced in any 
way by the technical mistake committed 
by the Magistrate. 

It is not necessary for us to explain 
S 337 again as this has already been 
done by the Judicial Commissioner of 
Oudh in the case of Emperor v. Peru (i) 
We may briefly state that the moaning 
of the section which the Magistrate has 
misinterpreted is simply that where a 
pardon has been granted to one accused 
the case against the other accused must 
be committed to sessions We might 
also observe that a similar case was 
brought to the notice of the Judicial 
Commissioner of Oudh by one of us when 
a Sessions Judge in the year 1924, and a 
Circular letter was issued to all Magis- 
trates. It is to be regretted that this 
Circular letter appears to have become 
dead even although it was supplemented 
by a ruling reported in the Oudh Law 
Journal. 

We are satisfied that the case has been 
fully proved against Bhagwandin and the 
sentence in this case must be one of 
death. We, therefore, dismiss this ap- 
peal, uphold the conviction and sentence 
and direct that Bhagwandin be hanged 
by the neck till he be dead. 

S.N./r.K. Conviction upheld. 


(1) A. 1. R. 1925 Oudh 472. 
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Raza and Pullan, JJ. 

Hanuman Sahu and others — Defen- 
dants — Appellants. 

V. 

Abbas Dandi Bibi — Plaintiff — Respon- 
dent 

First Appeals Nos. i08 and 159 of 1927 
and 2 of 1928, Decided on 4tli January 
1929, afeainst the decree of Addl Sub- 
Judge, Fyzabad, D/- 25th May 1927. 

(a) Pardanaihin lady — Independant advice 
is not absolutely necessary ^ Disposition 
must really be a mental act. 

In bhe case cC transactions with pardana- 
shin women the question of independent ad- 
vice IS not one of vital importance because the 
advice if given might have been bad advice or 
tbo settlor might have insisted on disregard- 
ing it. The real point is that the disposition 
made must be substantially understood and 
must really be the mental act, as its execution 
is the physical act of the parson who makes it 
and there is a further danger that if this ne- 
cessity for independent advice is carried too 
far the legal protection given to the pardana- 
shin lady may be actually transmuted into a 
legal disability . -4. I. lOJj P. C., 204, Foil, 

30 All. 81 (P.C.) Ref. [P 197 C 2] 

(b) Registration Act (1 6 of 1908), S. 60 — 
Formalities of registration — Things verified 
by competent official as done in his presence 
are presumed to be duly dons. 

The registration of a de^d is a solemn act to 
be performed in the presence of a competent 
official appointed to act as Registrar (or Suh-R:i- 
gistrar) whose duty it is to attend to the parties 
during the registration and see that the pro- 
per persons are present and are competent to 
act and are identified to his satisfaction, and 
all thiugs done before him in his official oap.a- 
oity and verified by his signature will be pre- 
sumed to be done duly and in order: 33Cal. 537, 
(P. C.), Bel. on. [P 1980 1] 

(c) Mahomedan Law — Limited estate— Shia 
Law allows existence of number of limited 
estates. 

Shia law admits of the existence of a num- 
ber of limited estates one after another and 
consequently the interposition of life estates, 
before the estate comes as a life estate to third 
persons, raises no legal difficulty and does not 
involve the necessity of holding that on the 
expiry of the life estates the estate in the third 
persona was an absolutn estate. [P 199 C 2] 

(d) Words and Phrases — Malik means 
owner — Addition of other words can qualify 
the meaning. 

The word “ malik " means owner m the full 
sense of the word ; but it is not a term of art 
and its meaning can always be qualified by the 
addition of other words which contradiot the 
idea of absolute ownership ; A. I. R, 1929 P. 
0. G3, Foil [P 193 G 2] 

(e) Family arrangement — Conflicting 
claims are recognlaed and settled — Settle- 
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mint is nat transfer within the meaning of 
Transfer of Property Act, S. 10. 

A family settlement is based ou the as- 
sumption that there is an antecedent title of 
some kind in the parties and the agreement 
acknowledges and dodaes what that title is. 
So a deed of family settlement is not a trans- 
fer within the meaning of S. 10, T. P. Act, but 
is a recognition of conflicting claims. < 

[P 201 0 '!] 

(f) Transfer of Property Act. S. 10 — Sec- 
tion not applicable — General principles 
underlying it cannot be applied unless they 
are general principles of law. 

Where S, 10 does nol: apply m set terms the 
general pcinciplos underlying the Act may not 
be applied. Where an Act itself is inapplica- 
ble the principles underlying that Act except 
in so far as they are ganjral principles of law 
cannot ba applied to a particular case . A. I. 

R. 1925, P. C. 272, Disl [P 201 G 1] 

(g) Family arrangement — Condition not 
valid in ordinary deeds may be inserted, 
though, estate contrary to law cannot be 
created. 

A family settlement cannot create an estate 
which IS contrary to law but in the case of 
family settlements conditions may be inserted 
therein which would not be valid in the case 
of ordinary deads under the ordinary law, but 
such conditions iii the deed would be valid 
and enforceable when forming a part of such 
family settlements. A. I, R. 1920 Oudh 561, Foil 

[P 201 G 2J 

(h) Transfer of Property Act, S. 41 — En- 
quiry into title of ostensible owner is neces- 
sary. 

All who wish to tak3 aivantage of S. 41 
must bo able to show that they havj made an 
enquiry about tha title of the osteasibla 
owners. [P 203 G 1] 

Naimullah — for Appellants 

Bisheswar Nath — for ResponJont. 

Judgment. — These appeals arise out 
of two suits brought by Mt. Abbas 
Bandi Bibi in the Court of the Subordi- 
nate Judge of Fyzabad to recover certain 
property to which she claims title as the 
heir of 2/3rds of the estate of Mt Sug- 
hra Bibi who died, as is now admitted, 
on 26th July 1914. The first smit 
was brought on 26th March 1926 and 
relates to several items of village pro- 
perty which have come by different 
means into the possession of the various 
defendants in the suit The second suit 
has been brought in respect of a single 
village Daryapur which is in the posses- 
sion of certain other parties. In both 
cases the plaintiff depended for success 
on being able to prove that Mt Sughra 
Bibi had no right of alienation in respect 
of tlie property which oame to her under 
the terms of a deed of compromise exe- 
cuted in the year 1870 betwe^ Mt 
‘Sughra Bibi herself and Afzal Husain 
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who became her huBband after the exeou*> 
tioQ of the compromise. It soems unfor- 
tunate that for some reasons unknown to 
us the two cases were tried simultaneo- 
usly in different Courts in the same Dis- 
trict. The first suit in point of date of 
the institution was heard by tho Subor- 
dinate Judge who gave his opinion on a 
preliminary issue on 26th November 
1926. This issue runs as follows : 

" VVas tho rostriotioii placed by the oompro- 
miae deed datud 19th September 1870, upon 
Sughra Bibi'a power of alioadtioa valid and 
legally enforceable. " 

[t was after this decision had boon ob- 
tained that the issues wore framed in 
both cases, and the evidence was recor- 
ded in the first suit uotil April 1927 and 
in the second suit until Mtrch 192 T. On 
25th May 1927 the Additional Suhordi- 
uate Judge pronounced judgment in the 
suit relating to Daryapur village in favour 
of the plaintill, holding that the family 
settlement of 1870 gave a life estate to 
Mb. Snghra Bibi and a remainder over to 
her heirs. This decision is entirely on- 
trary to that of the Subordinate Judge on 
the same point, and on 30bh September 
1927 another Subordinate Judge, who re- 
lieved his predecessor whoa almost all 
the evidence in the case had already been 
recorded, delivered judgment in the suit 
dealing with the bulk of the property. 
This judgment proceeds on the Linos of 
the Subordinate Judge who tried the 
preliminary issue and is against the pla- 
intiff whose suit was dismissed with re- 
gard to the greater part of the property, 
but she was permitted to obtain three 
properties which were under mortgage by 
paying certain sums to the mortgagees. 
In our opinion it would have been better 
had both suits been disposed of by one 
aud the same Judge, though as matters 
now stand we have the advantage of hav- 
ing before us an expositiou of each point 
of view on what is tho main issue in the 
case The pedigree given below shows 
in detail the relationship between tho 
various persons whose names will appear 
from time to time in our judgment. 

(For pedigee see page 195) 

Mt. Sughra Bibi was the daughter of 
Ali Mohammad and Kulsam Bibi and 
Afzal Husain was the son of Tegh Ali, 
the brother of Ali Mohammad. The bulk 
of the property in suit in both cases be- 
longed to Haji Mohammad Hafi^ the ma- 
ternaT grandfather of Tegh Ali and Ali , 
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Mohammad, He gifted the property to 
his wife Mt. Nanbi Bibi and she in her 
turn gifted it to her grandsons Tegh Ali 
and Jahangir Bakhsh. The latter was 
the son of her daughter Hichohau Bibi. 
Jahangir Bakhsh made certain disposi- 
tions of his share which emboldened Mt. 
Sughra Bibi in the year 1868 to bring 
certain suits against her cousin Afzal Hu- 
sain for a half share in the property. It 
may he mentioned that the property was 
settled in tho name of Afzal Husain at 
the Second Summary Settlement after the 
Mutiny although his father Tegh All was 
still alive. It is immaterial whether Mt. 
Sughra Bibi’s suits wore well founded or 
not. At least they resulted in protracted 
litigation, for it was not until September 
1870 that a compromise was arrived at 
between tho parties which we have to in- 
terpret. 

As a result of this compromise Mt. 
Sughra Bibi became the wife of Afzal 
Husain. He had another wife named 
Fatima Bogam an I in the compromise the 
estate which he then hold was divided 
between the two wives some of it imme- 
diatoiy and tho rost after the death of 
himself and his father Afzal Husain 
himself died in 1872, his first wife Fati- 
ma Begam having already predeceased 
him in 1871. There is abundant evidence 
that tho children of Fatima Begam in- 
herited one half share in the property 
from their mother and that Mt Sughra 
Bibi was in possession of the other half. 
There is also no question that Mt. Sughra 
Bibi herself entered into numerous trans- 
actions by which she mortgaged with 
possession almost the whole of Her share 
in the property. Some of thoso mortgages 
were executed jointly with Mohammad 
Hasan or Husain the son of Afzal Husain 
by his first wife, and others were exe- 
cuted by Mt. Sughra Bibi ulone. The 
first transaotion of which we have know- 
ledge was as Ear back as 1873 and tbo last 
transaotion of Mt Sughra Bibi was a sale 
deed in favour of Mt Imam Band! Bibi 
on 3Let March 1914. When this trans- 
action was completed Mt Sughra Bibi 
had either sold or mortgaged with posses- 
sioQ tho whole of the property which she 
had obtained in IU70, with the exception 
of oertain sir rights and some houses and 
a grove, and tho sale deed gave a charge 
over those also to the vendee. 

The plaintiff is the daughter of Mt. 
Zainab Bibi, sister of Afzal Husain and 
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flrsli cousia of Mt. Sughra Bibi. The 
plaintiff is therefore one of the heirs of 
Mt. Sughra. Bibi and under Shia law she 
is entitled as is admitted by parties, to 
Lwo-thirds of her estate. The remaining 
one-third would devolve upon other des- 
eendants of Jahangir Bakhsh who are at 
the present time Ghulam Husain, Nihal- 
uddin and Mohammad Bah. These per- 
sons have taken no part in the suit and it 
is oonJequently only the two-thirds share 
of the plaintiff Mt. Abbas Bandi Bibi 
which is being claimed The major part 
of the evidence in these suits has been re- 
corded in the case b0ff3ro Lhe Subordinate 
Judge, anl when the appeils arising from 
that suit are decided it will be necessary 
to add only a little in order to decide the 


stand the document which was executed 
by her, even if the physical execution it- 
self is admitted. It is also suggested 
that, even if she could understand the 
document, she had not the advantage of 
the advice of those persons who were beat 
able to give it. Wo have been referred 
to a series of pronouncements of their 
Lordships of the Judicial Committee 
which protect the interests of pardanashin 
women in fndia. Mt Sughra Bibi stated 
her age to be thirty-two in 1870. There 
is no reason to suppose that she was more. 
She wis therefore 76 when the sale- 
deed in question was executed Mere age 
is not a proof of incapacity to act, and 
though an attempt has been male to 
show that Mt Sughra Bibi was nob only 
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•jbhor appeal. We shall therefore com- 
mence with appeal No. 2 of 19'id8 which 
is the appeal preferred by Mt. Abbas 
Bandi Bibi against the dismissal of her 
^uib in respect of the properties contained 
in her original plaint filed by her in tho 
Court of the Subordinate Judge. 

Mt. Abbas Bandi Bibi did not in her 
plaint make any reference to tho sale-deed 
of SIst March 1914, but when this sale- 
deed was set up by defendant 1, who is 
the Bon-in-law of the ostensible 'vondee 
under that sale-deed the plaintiff denied 
the execution of the document, and we 
shall decide this point before turning to a 
uoDsideration of the compromise of 1870. 
An attempt has been made to show that 
yit. Sughra Bibi was unable to undor- 


olcl but almost uncouscious owing to ill- 
noss as well as being mentally deficient, 
wo do not find that any of those facts are 
established by tho evidence. The most 
reliable witness examined on the part of 
the plaintiff is Siiyed Liyaqat Husain 
who is a Deputy Collector aui related 
to tho parties. He did not bear out tho 
theory that Mt Sughra Bibi was in any 
way mentally deficient. He siid that 
she was an ignorant female of ordinary 
understanding. Another witness for tho 
plaintiff Ghulam Husain who is one of 
tho heirs of Mb. Sughra Bibi, described 
her as dull wilted (motisamajh) bub ho 
explained this by saying that she put 
question after question in order to under- 
stand any thing and 
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“ Without these scrutinising questions about 
details she was not satisfled," 

In re- examination he gave an example 
of bis meaning : 

" Suppose there was a talk of some mortgage 
she would say ‘ call such and such a man and 
if that man advises, then only I can enter into 

the transaction and not otherwise Her 

servants and employees often defrauded her 
and BO she used to be always very alert that 
she might not be deceived,’ ” 

Apart from this oral evidence on the 
plaintiff’s own side there is the evidence 
of Nihaluddin, who was called by the 
defendant bub dissatisheJ him so much 
by his evidence that an attempt was 
made by counsel to treat him as hostile 
But the Judge observed in a note that he 
was of opinion that the witness had shown 
no animus against either party. Nihal- 
uddin never suggests that Mb. Sughra 
Bibi was deficient in intelligence, though 
he says that when the deed was executed 
she was affected by old age and after she 
began to be affected by a boil in her 
mouth she took half an hour to under- 
stand what she had formerly been able 
to understand in five minutes. There is 
also documentary evidence which shows 
that Mt. Sughra Bibi entered into numer- 
ous business transactions and nob only 
signed her name on documents but made 
a regular practice of noting in her own 
hand the nature of the document We 
have been shown endorsements in which 
she has written the words Ikrarnama 
(agreement), Bahinama (mortgage) Tam- 
massukh (bond) and bainama (sale-deed) 
and in each case she used the word cor- 
rectly. Her handwriting was nob good, 
but it could be easily deciphered and she 
cannot, therefore, be classed as an illite- 
rate woman, nor as one of deficient under- 
standing. At the time of her death she 
was engaged in a law suit against Kam- 
lapat Bam, who is one of the respondents 
in Appeal No. 2 of 1928 and the Judicial 
Commissioner’s judgment was published 
in Sughra Bibi v. Eamlapat Bam (l) 
In that case Mt Sughra Bibi herself at* 
tempted to set up a plea that she was 
unable to understand a deed executed by 
her in 1905 on the ground of her physi- 
cal and mental incapacity, and we see 
from the judgment that she was examined 
as a witness and impressed the Court 
with the view that as late as 1912 she 
was woman of business habits, who 
t horoughly understo od w hat she _ was 
(1) [1915J 18 0. C. 147 =a W I. 0. 26^=“^ 
O. L. J. 313, 
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doing In an appeal in a suit decided 
by the Judicial Commissioner on 7th 
January 1907 the same plea of incapacity 
had been raised by her but was found 
against her and we are not of opinion 
that the evidence before us justifies us> 
in holding that on 3Lsb March 1914 shn 
had lost her capacity to understand a. 
simple sale-deed. No doubt; she was ill 
at the time, because in December 1913- 
she had a tooth extracted and as a result 
she was suffering from some form of ulcer 
in the mouth, but the evidence which 
shows that she lived thereafter in a. 
state of semi-consciousness is confficting. 
as well as absurd. She died four months 
later, but in the interval we find instruc- 
tions given in her name and apparently 
with her knowledge in the case for muta^ 
tion set up on the basis of this sale-deed, 
and she also executed a will in favour of 
Nihaluddin which was setup in Court 
by Nihaluddin after her death , and as 
far as we have been able to ascertain, its 
genuineness was not disproved Thus wo 
have come to the conclusion that Mt. 
Sughra Bibi was not precluded by age or 
infirmity, whether mental or physical 
from making an intelligent execution 
of the sale-deed in favoui of Imam 
Bandi Bibi 

Bub we have also to consider whether 
as a matter of fact she did not understand 
the document. On this point wo havo 
been asked to consider first that the docu- 
ment was not sufficiently explicit, se- 
condly that it was against her interest, 
thirdly that she did not receive the best 
possible advice, and fourthly that one 
clause in the document was not explained 
to her at the time of the execution The 
document is printed at p. 145 part. 3 of 
the printed record It is written in 
very simple language and purports to be 
a sale of certain property a list of which 
is given at the bottom, for Bs 65,000 
made up of Bs 50,000 which was left iu 
deposit with the vendee for payment of 
debts which might be found against the' 
property, and Bs. 15,000 in cash. It 
was also a condition that if more money 
were found due than Bs. 50,000 the re- 
sidue of the property of the vendor was- 
to be hypothecated. The details of this 
property are given at the bottom of the 
deed. The objection that the deed is not 
sufficiently explicit is based on the fact 
that there is no list of the debts and it 
might bo considered that the vendor was 
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unaware ol her own liabilities and that 
ehe might not have owed so much as 
lis ^0,000. This objection is really an- 
swered by the fact that the vendee ac- 
tually paid off debts including those due 
■to herself or her son-in-law amounting 
to Bs 63,000 and there is no reason 
whatever for supposing that Mt Sughra 
Bibi was not well aware of the fact that 
the liabilities on her property could not 
he satisfied for a less sum than Rs 50,000. 
As to t/ie second point it is not easy to 
^ay what even a very intelligent person 
may consider to be for his or her benefft. 
The facts are that Mt. Sughra Bibi’s pro- 
perty was mortgaged up to hilt and she 
was in possession of only a few sir fields. 
Moreover she waa constantly in need of 
money for litigation By this document 
flhe was able to clear off all her debts 
and get fifteen thousand rupees in cash 
We cannot form an exact estimate as to 
the value of the property, but if, as ap- 
pears to be the case, the purchaser spent 
over Rs 63,000 in pacing off the mort- 
jgages on the propertVi we do not find 
that Rs. 15,000 was an inadequate 
eum from the point of view of the vendor. 

There have been many cases dealing 
with illiterate pardanashin women who 
have denuded themselves of a large pro- 
portion of their property without pro- 
fessional or independent advice, and such 
women have in many cases been permit- 
ted to get those transactions set aside, but 
in the present case wo find in the first 
place that Mt Sughra Bibi was a woman 
uf business capacity, in the second that 
ehe was receiving a substantial sum in 
cash in consideration of the sale of her 
property and thirdly that she had no 
near heir whese interest could have 
weighed with her so that she had only 
herself to consider and lastly she had 
flurrounding her only surviving step- 
daughter Kubra Bibi and two of her heirs 
Nihaluddin and Sadiq Ali, who appear 
to have been the persons whom she 
trusted in most of her dealings The 
absence of the plaintiff and her husband 
who were in another district is not a fact 
which suggests to us that Mt. Sughra 
Bibi did not receive proper advice It 
does not appear that she had any interest 
in the present plaintiff and although the 
plaintiff’s husband had witnessed two 
deeds on her behalf on previous occasions 
one of these at least was a deed executed 
in favour of the Raja in whose service 
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the plaintiff’s husband then was. 
Moreover the question of advice is not 
one of vital importance. As stated 
by their Lordships of the Judicial Com- 
mittee in Faridunmsa v. Mukhtar Ah- 
mad (2) : 

Advico if given might have been bad ad- 
vice or the settlor might have insiiitod on 
disregarding it. The real point is that the 
disposition made must be substantially 
understood and must really be the mental 
act, as its ezooubion is the physical act of 
the person who makes it. " 

And there is a further danger that if 
this necessity for independent advice isl 
carried too far the legal protection givenj 
to the pardanashin lady may be actually 
transmuted into a legal disability : seel 
Kali Bakhsh Singh v. Ram Gopal Singh 
(3). The last point is whether the whole 
deed was understood by Mt Sughra Bibi. 
Wo find that the deed was executed as 
well as registered in the presence of the 
Sub-Registrar and there were numerous 
witnesses, among them two persons at 
least Nihaluddin and Sadiq Ali who 
wore themselves interested in the in- 
heritance of Mt. Sughra Bibi’s estate. 
There is no question that the whole 
document was read out to the executant 
and received her assent. Bub the wit- 
nesses, examined as as they were thirteen 
years after the execution of the docu- 
ment, were unable to state what exactly 
the terms of the deed wore, and so they 
were unable to say in detail which 
clauses were explained to the lady. This 
has given an opportunity to the plain- 
tiff’s learned advocate to draw our at- 
tention to the judgment of their Lord- 
ships of the Judicial Committee in 
Annoda Mohun Chowdhuri v. Bhuban 
Mohini Debt (4). In that case a docu- 
ment was read fluently to a pardanashin 
lady, who merely nodded her head, and 
it was held that this did not go far to 
show that she knew what liability she 
was undertaking. But in that case there 
was definite evidence that the ladies 
were not asked whether they had under- 
stood what was said about the previous 
debt Here we do nob know that Mt. 
Sughra Bibi did nob have her attention 
drawn to the clause providing that if the 
debts due on the mortgages exceeded 

^ (2) A. 1925 P. G. 204=47 All. 703=52 

I. A. 342=28 O. C. 338 (P. C ). . 

(3) [1914] 36 All. 01=21 I. C. 935=41 1. A. 

23 (P. 0.). 

(4) [1901] 28 Oal. 546=23 I. A. 71=5 C. W. 

N. 409=0 Sar. 58 (P.C.). 
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fifty thousand rupees the vendee should 
be able to recover the balance by means 
of a charge on the residue of Mt. Bughra 
Bibi’s estate. All that can be said is 
tnat there is no definite evidence that 
this clause, which has never been acted 
upon was explained to her. The whole 
deed is couched in perfectly simple lan- 
guage and we see no reason to suppose 
that the Sub-Registrar, who is now dead 
and therefore could not ho called as a 
witness, took no pains to ascertain that 
the lady understood this clause as well 
as the rest of the document B 249 of the 
Registration Manual, which contains 
rules made by the Inspector-General of 
Registration under S. 69, Registration 
Act, provides that : 

" In the CABO of documonta oxocutod by 
pardanaBhin ladioa, regiafcoring officora should 
bo careful to obuain an admission of execu- 
tion from the executant's own lips. The more 
statement of tho relatives or other persona 
accompanying her is not sufficient. Tho lady 
should bo scan and idontifiod by some person 
aeqaintod with her appoarauco and the namo 
and relationship of such piraou to the execut- 
ant should bo noted in tho endoracmenta. The 
terms of tho document should bo explained to 
the executant, and if, admitting execution, 
she objects to any of tho terms such objec- 
tion should be notod. The instructions ap- 
ply to tho case of all documonts executed by 
pardanashin ladioa, whether rogistored at tho 
Registration Office or on visit or by commis- 
sion at the oxocutant's rcsidcuce. ’’ 

The Sub-Registrar who had registered 
the sale-deed in question (Ex A-55) had 
e&pressly notod in his endorsement that : 

Mt Sughra Bibi had hoard and under- 
stood that document word by word aud ad- 
inittod it in a loud voice. ” 

The registration is a solemn act to be 
performed in the presence of a competent 
official appointed to act as Registrar (or 
Sub-RegistrarJ whose duty it is to at- 
tend to parties during tho rogistvatioii 
and see that the proper persons are pres- 
ent and are competent to act and are 
identified to his satisfaction ; and all 
things done before him in his official 
capacity and verified by his signature 
will be presumed to be done duly and in 
order : See Gangamoyi Dehi v Troloi' 
khy^ Nath Chowdhry (5) 

We are of opinion tberoforo that tho 
attempt made by the plaintiff-appellant 
to ohalleuge the execution of the sale- 
deed of the 3Ist March 1924, fails and that 
dead was executed by Mt. Sughra Bibi 
wir.h full knowledge of what aho was dn. 

(5) [1 06J as Cal. 537=33 I. A. 60=10 0. W. 

N. 522=9 0. L. J. 849 (P. OJ. 
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iug. On this point wo agree with the 
finding of the learned Subordinate Judge. 

Three other deeds were challenged also 
on the question of execution, namely a 
mortgage in favour of defendant 1 dated 
20th February 1914 printed at p 139, 
a deed of further charge dated 23rd July 
19L2 printed at p. 134 and a sale-deed 
executed on tho same day which is 
marked as Ex. B l but is not printed 
We have examiuod all these documeutB 
and tho evidence as to their execution 
We cannot find that tho execution of any 
of them is defective It is true that in 
tho case of the sale deed Ex. B-1 the ob~ 
joct of the sale was stated to be to obtain 
money for the journey to Karbala and 
this journey was never carried out. But 
parties may raise money for a certain 
object, and then find that it is necessary 
to divert the money to some other ob- 
ject, and this is in itself no sufficient 
reason for holding that the document 
was made without the full understand- 
ing and will of Mt. Sughra Bibi. As to 
the other documents there is nothing in 
tho circumstances of their execution 
which raises any doubt in our mind as 
to the intention of tho vendor 

Wo now turn to tho interpretation ot 
tho deed of compromise Ex I printed at 
p. 44 of the paper booK executed between 
Afzal Husain and Mt Sughra Bibi in 
1870 If this deed conferred an absolute 
title on Mt. Sughra Bibi to dispose of 
the property which she obtained under 
that deed, tho plaintiffs’s case must fail 
If on tho other hand Mt. Sughra Bibi 
obtained a limited estate without the 
power of transferring the property, 
the plaintiff, subject to the law of 
limitation can sue for possession of 
the property either as the heir of Mt. 
Sughra Bibi or as she styled herself 
as tho remainder man under the deed 
of compromise As wo ^avo stated 
above this compromise was filed -in tho 
settlement Court on 19th September 
1870, in order to settle the claims which 
had been made by Mt. Sughra Bibi to a 
share in a certain estate The object of 
tho compromise was to settle tho ques- 
tion once for all by m’aking Mt Sughra 
Bibi the wife of Afzal Hussain and 
dividing the Shadipur property then and 
there between the two wives aud giving 
the said wives the rest of the property 
half-and-half after the death of Afzal 
Husain and his father. It is only by the 
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study of tho dooument as a whole that 
we oaa arrive at aa opiaion as to the 
nature of the title oonferrod on tho two 
wives. After a recital of the names of 
the parties to the oompromise the doou- 
meot proceeds as follows: 

“ VVheroaa tho above montionod case bot- 
woon the parbioa, in whioh a uhiirj la claimed 
baa been amiGably sottlod lu this manaer that 
the marriage of the plaintiff by nikah ahall bo 
performed with tho defendant in the following 
month, thoroforo m view of a marriage aottlo- 
ment no diaputo aa to aharoa may remain, and 
inaainimh aa tho dofondant has a former wife, 
daughter of tho late Raja Said Abbaa Ali, it 
has bean settled that both wives in accordanco 
with this agroomont shall in their capacity of 
wivos be declared from now pormanent owuors 
(malik miistaqil) of tho wholo mahal Shadipur 
half and half, and tho names of Mt. Fatima 
Bjgam first wife and Mt. Sughra Bibi, plain- 
tiff shall bo oiitorod in the Oovornment papors 
aa owner half and half (bil miinaafa milkia- 
tan). Tho said wives shall have no power of 
transfer over this property to any stranger: 
but gonoration after gonoration lino after 
lino the ownership thorcof ahall dovolvo upon 
tho legal heirs of the said two wives, and tho 
management and colloctions of the entiro 
estate of Shadipur shall bo in tho hands of 
their husband Said Afzal Husain, in his capa- 
city of husband. If on the part of tho hus- 
band there is any nogloct or ostrangimont to- 
wards pithjir of the wives, then in that oaso 
the wife’s only remedy will to bkvethe 
manigornout of tho share which is owned by 
her porformarl by tho Oovornment through tho 
Court of Wards; but during tho lifotuno of 
Afzal Husain neither of tho wives sliall havo 
tho power on hit own authority to havo tho 
managemmt of tho sharo which is owned by 
her p3rlorinod by any niomb^r of hor faslier'a 
family and if in contravention of this agroe- 
meiit thj defendant rofuses to mirry slu plain- 
tiff by way of nikah, that tho plaintiff shall in 
accordanco with the terms of this docnnient 
remain ownor of a moiety, and if tho plaintiff 
acts contrary to tho stipulation of nikah sho 
shall coasQ to havo any rights vhatovur. If 
God forbid contrary to custom the divorce of 
either of the wives takes place, then even in 
that case ownership as boioio shall re- 
main veatod in tho wives Bubj3ct to the oondi- 
^lODs ineutioned above provided that the di- 
vorcjd wife should regard herself as an un- 
divorcod wife, and coutinuo to live in the 
house like a woman without a husband." 

Those clauses are very important in 
themselves to indicate tho mil 4 inten- 
tion to Afzal [lusiiQ at tho time, and 
that was that ha wis always to hive tho 
manage nont of the property as long as 
ho livol, and if for any reason he for- 
feited his right tho minagemeit wis to 
go to the Court of Wards and not to any 
of tho relations of the wives on their 
father's si le. After detailing the Shadi- 
pur property the oompromise prooeels: 

Aud beaidoB these whatever property there 


is at present such as Ohiboi and Nausanda and 
Munshi etc., in tho pargana of Tanda and Ha- 
timpur and Lodhana and Nathupur in tho 
pargana of Hariharpur etc., or shall bo acqui- 
r<id in fubare shall remain in the possessioii 
of myself the defendant during tho lifoume of 
Mir Tegh Ali and myself tho defendant and 
after me this property also shall devolve upon 
tho two wives or their descendants in equal 
shares." 

The positioQ which has beoa acooptod 
by the Court below in the Brat case (Ap- 
poils Nos 159 of 1927 and 2 of 1928) is 
that the two ladies wore placed in abso- 
lute possession of tho property aud the 
oUuse depriving them of rights of trans- 
fer to a stranger was therefore void. A 
further plea has been raised in argument 
before us, namely that whatever be the 
nature of tho estate conveyed in the first 
portion of tho document tho two ladies 
must bo doomed to havo boon given an 
absolute estate in tho property specified 
in tho latter portion. As to this latter 
plea we would bo slow to accept the sug- 
gestion that in the same document two 
estates of a different nature passed to tho 
same parson in respect of dilferont pro~ 
perty unless there was a spocific state- 
ment to that effect. Ilero there is no- 
thing to allow that tho estate of tho 
ladies and their ohildron is considered 
differently in the second portion of the 
douuinenb from the manner in which it 
his been considered in tlio first. All 
tint has boon dono is to establish a life 
interest before tho estate comes into tho 
possession of the ladies. Shia law admits 
of tho existenco of a number of limited 
estates one after another and consequent- 
ly the interposition of tho life-estate of 
Afzil Husiiri and his fathor before tho 
esbato ca no to the ladiosi raises no legal 
diffijulty ind does nob involve tho neces- 
sity of holding that, on tho expiry of that 
life-estate, the estate vested in tho ladies 
was an absolute estato. We hold, there- 
fore, that tho position of the ladies in 
regard to transfer is tho same throughout 
the document in respect of both portions 
of the property. 

Tho word " malik ” has been construed 
many times and it has always boon heldj 
that tho word moans owner in tho full 
sense of the word. But it is not a term 
of art and its meaning can always he 
quilified by the addition of other words 
which contradict tho idea of absolute 
ownership. As obsorvod by their Lord- 
ships of tho Judicial Committee in Aft. 
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Sasunan Chawdhurian v. Skive Naratn 
Choicdhury (6): 

" The torm “malik" when used in a will of 
other document as descriptive of the position 
which a devisee or donee is intended to hold, 
has been hold apt to describe an owner pos- 
sessed of full proprietary rights, including a 
full right of alienation unless there is some- 
thing in the context or in the surrounding cir- 
cumstances to indicate that such full pro- 
prietary rights woie not intended to be con- 
veyed." 

Iq fcho document before us the two 
wives have been made owners (malik) 
" in their capacity as wives ” whatever 
these words may mean, and they have been 
definitely prohibited from making any 
transfer to a sti anger, that is to say, they 
have nob been given full rights of aliena- 
tion They have also been definitely dis- 
tinguished from their legal heirs, that is, 
their heirs under Mahomedan law, for it 
is to these latter and not to the ladies 
themselves that tlie clause vesting 
the estate " generation after generation 
and line after line like ancestral pro- 
perty ” refers. Quite apart from any in- 
terpretation that can he placed upon the 
words " in their capacity as wives " or 
the subsequent restrictions as to the 
management of the property, we are of 
opinion that the rights given to those 
ladies are not the rights of absolute 
owners but limited rights, and the limi- 
tation deals with that important and in- 
separable featuie of full ownership the 
right of alienation It has been argued 
in support of the judgment in appeal that 
the word "rnustaqil” (permanent) should 
be regarded as strengthening the word 
" malik hut in our opinion this word 
has only a temporal significance, and the 
conception of permanence in time is quite 
separate from the conception of absolute 
ownership. Secondly we have been ask- 
ed to consider the words " generation 
after generation and line after line ” 
These words no doubt have an import- 
ant bearing on the title of those persons 
to whom they refer. There are nume- 
rous authorities on the meaning of these 
words, and it is sufficient for us to refer 
to the views expressed by their Lord- 
ships of the Judicial Committee in Tha~ 
kur Harihar Bakhsh y Thakur Uman 
Prasad (7) but in our opinion the words 
in this document do not refer to the 

(6) A. I. R. 1922 P. C. 63=1 Pat. 305=49 
I. A. 25 (P.C.). 

(7) [1897] 14 Gal. 296=14 I. A. 7=4 Sar. 766 
(P.C.). 


ladies but to their heirs and it appears 
to us that the intention of the document 
is to give a limited ownership without 
power of alienation to a stranger to the 
ladies and an absolute right to their heirs 
under Mahomedan law. We have to con- 
sider next whether this intention on the 
part of the framers of the compromise is 
one to which effect can bq given in law. 
In our opinion the estate contemplated 
is one permissible under the Shia law, 
even if it wore held that the permanent 
estate is vested in persons unborn But 
it is not the case that all the heirs under 
Mahomedan law were unborn in 1870; on 
the contrary Mt. Fatima Begam, who ob- 
tained one half of the estate, had three 
children living and although Mt Sughra 
Bibi being at the time unmarried had no 
children living she had heirs under Ma- 
homedan law both in the person of her 
husband and the mother of the present 
plaintiff [t may very well be that Afzal 
Husain at that tune contemplated the 
possibility of issue of Mt Sughra Bibi 
herself and we are not prepared to hold 
that he cannot have intended to vest the 
absolute estate in the hoirs-at-law of his 
two wives merely because, had his second 
wife died immediately, her portion of 
the estate would have vested partially in 
a person in whom he had no immediate 
interest Both the commentators Ameer 
Ali and Tyabji agree that under Shia 
law a series of limited interests in sus- 
cession can be created and that neither 
creating a perpetuity nor giving the re- 
mainder to unborn persons seem to them 
to be objections invalidating settlements; 

" A grant may be made to A for life and 
then to D absolutely or a grant may be made to 
A for life and then to A’s children abso- 
lutely." 

There is some difference of opinion as 
to whether only children living at th^ 
time of the grant will take thd remainder 
absolutely or any children born to A 
after the grant will take also. The ap- 
proved opinion seems to be that ' all 
children will take whether living at the 
time of the grant or horn afterwards *’ — 
Ameei Ali 4th Edn Vol 1 p 179; Tyabji’s 
Principles of Mahomedan law, 2nd Ed 
pira 449 We are, therefore, unable to 
find either that this was an absolute es- 
tate in which a restraint on alienation is 
invalid, such as the case reported in Fai- 
yaz Husain Khan v. Nilkanth (8), which 

(8) [190ir4b. C. 163. 
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'has beoh followed by later decisions of 
Oudh Courts, or that an estate has been 
created whicli is contrary to law We 
consider that it is improper to bring into 
this case any consideration of the terms 
of S 10, T P. Act, first because that 
|seotion does nob refer to cases under 
iMahomedati law, and secondly because 
it refers to transfers, and this being a 
deed of family settlement is not a transfer, 
bub 13 a recognition of conflicting claims. 
A faiij settlement 

"iii bdsod on the aaauiuptiou that there was 
0.11 antecedent title of some kind in the par- 
ties, and the agreement acknowledges and 
defines whfit that title is.” : see A'liiinni Dal 
V. Oab^nd Krishna I^arain (9) 

It would, therefore, serve no good 
purpose for us to enter into a discussioP 
4is to wliother the restriction imposed 
upon tlio Lidies la an absolute or xiar- 
itial restraint on alienation We are 
iiware that Courts have from time to time 
held that even where S 10, T. P Act, 
docs nob apply in set berms the general 
principles underlying the Act may be 
yxpplied Wo do nob consider tint whore 
■ an Act itself is inapplicable bho princiiflea 
junderlying that Act, Gxcopb in so far as 
they aro general principles of law, can be 
applied to a particular cise We observe 
that tho Judicial Commissionors in the 
case of Nageshar Sahai v Mata Prasad 
|(10), after expressing the view that the 
principles of S 10 may be applied to a 
transfer when the terms of the section 
were nob strictly applicable, wont on to 
hold that they in no way affected a res- 
triiint on alienation embodied in a coin- 
promise by way oE family settlement and 
their judgmonb was uphold by their 
Lordships of the Judicial Committee in 
their decision which is reported in Mata 
Prasad v Nageshar Sahai (LI). The 
general principles of law do not prevent 
limitations of interest even upon those 
who are held to have an absolute estate, 
as in the case decided by the House of 
Lords in 1905 Comiskey v Bowring Han- 
•bury (12) Moreover the document which 
we are construing is admitted by both 
■sides to be a family settlement and every 
attempt must be made to give effect to 

(9) [L911] 33 All. 350=10 I. G. 477=38 I. A. 

87 (P.C.). 

10) A. I. R. 1922 Oudh 230=25 O. C. 189. 

11) A. I. R. 1925 P. 0. 272=47 All. 883=23 
0. G. 352=52 I. A. 398 (P.G.). 

<19) [1905] A. 0. 84=74 L. J. Gh. 203=21 

T. L. R. 252=53 W. R. 402=92 L. T. 241. 


the wishes of the parties to such an 
agreement. We do not go so far as bo sayi 
that a family settlement can create an| 
estate which is contrary to law but we 
can follow at least a decision of a Bench 
of this Court in Ahmad Aztm v Sa/i 
Jan (13), in saying that in tho case of 
family sotblements conditions may bo 
inserted therein : 

"which would nob be valid in the case of 
ordinary deeds under the ordinary law, but 
such conditions in the deed would bo valid 
and enforceable when forming a part of snob 
family settlements. ” 

We do not think it necessary to discuss 
at length the nature of tho restriction- 
placed upon the ladies or to adopt any un- 
usual interpretation of the word “ghair’- 
which we have translated stranger 
Unless there is something in tho context 
which would force us to place a strained 
meaning upon a word we would always 
hold it to be intended in the sense gen- 
erally understood by the persons who had 
executed the deed The word ' gUair” is 
constantly used in curinexioii with pre- 
emption cases which are a featiue of Oudh 
Law as meaning first a stranger to the 
family and then a sbi anger to the village 
community. An attempt has been made 
to suggest that there is some reference to 
tho law of pre-emption here and this view 
has found favour with tho lower Court. 
We do not consider that there was any 
intention on tho part of Afzal Husain and 
Mt Sughra Bibi to insert a clause in 
this agreement directing the ladies not to 
transgress the law of pre-emption, that 
is to say not to sell the property to a 
stranger without giving notice to the near 
relations and cosharers It is improper 
to read such words into a document with- 
out any necessity We believe that the 
clause simply moans that the l.idios are 
forbidden to transfer to a stranger and 
if the transactions entered into by Mt 
Sughra Bibi were entered into with 
strangers they were in contravention of 
this compromise and can be challenged 
by her heirs in whom the ultimate estate 
was vested by the compromise itself It 
is not suggested that Imambandi in 
whose favour the sale deed was executed 
or the defendants I and 2, who are in 
possession of the bulk of the property, 
are members of the family of Afzal Husain 
and Sughra Bibi. The plaintiff is ad- 
mitted to be the heir to the extent of two- 
t Imdg m t he ^s U te o f M t Sughr a Bib i 

('l3j"A. I. R. 1926 Oudh 561=2 Luck, 335. 
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under Mahomedan Law, and the absolute 
estate in the property was therefore vested 
in her along with others according to the 
terms of the compromiso, and she oan 
lawfully sue for possession of the pro- 
perty of Mt. Sughra Bibi which has been 
transferred in oontrayontion of the deed. 

The cross appeal by defendants 1 to 8 
raises in particular the question of limi- 
tation which has no force in view of our 
finding that 8ughra Bibi had only a 
limited estate. The second pica deals 
with thoso properties which wore nob 
transferred by Sughra Bibi herself but by 
Mohammad Hasan her stepson The 
defendants contend that there was a par- 
tition between Mt Sughra Bibi and the 
children of Mt. Eatima Begam in the 
person of Mohammad Hasan m the year 
1807, by which several villages fell to 
the share of Mt. Sughra Bihi alone and 
certain others to Mohammad Hasan alone 
The properties with which this suit is 
concerned are those in the village of 
Qutuhpur, Daudfiur and Makundpuv all 
of which wore sold by Mohammad Hasan 
or his heirs, bub if there was no partition 
Mohammad Hasan could only have sold 
his half share in these properties, and 
the plaint! IT would be able to recover 
Mt. Sughra Bibi’s portiou in these vil- 
lages. [t is proved that after the >oar 
1886 Mt. Sughra Bibi and Mohammad 
Hasan each entered into sopai'ate trans- 
actions as though they had control of 
speoifio shares in certain villages, but the 
evidence that there was a formal parti- 
tion is quite unsatisfactory We have 
been referred to various khewat entries 
relating particularly to the villages 
here in dispute, Qutuhpur, Daudpur and 
Makuadpur but all wo can find is that at 
some time before 188G Mohammad Hasan^s 
share was recorded in the name of Mt. 
Sughra Bihi in addition to her own and 
that after 1887 that sliaro was recorded 
again in the name of Mohammad Hasan 
We are nob satisfied that the name of 
Mb. Sughra Bibi was entirely removed in 
favour of that of Mohammad Hasan. 
Moreover the theory rests npon an ex- 
change of villages and the village of 
Daryapur is said to have been one of those 
given over entirely to Mohammad Hasan 
but no entry in the khewat supports this 
theory. Similarly there appears to be 
no such entry in favour of Mt. Sughra 
Bibi in the case of the village Nausanda 
which is said to have fallen to her lot. 
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The actual evidence as to tho partitioit 
was not admitted in tho lower Court but 
we have admitted it hero. It only shows 
that an application was made some time 
in tho year 1886 alleging that a partition 
had been entered into iu certain terms 
between the parties, 'but wo do not find 
that any etl'ect was given to that appli- 
cation. On the other hand there is a very 
strong pioco of evidence that no partition 
was completed or oven intended between 
tho parties This is tho stabemont of 
Munshi Mohammad Fanah, who was 
vakil of Mb Sughra Bibi in a case in 
the SotLlcmenb Otficer's Court in 1893 
Ho rofors to tho agreement between the 
parties dated tho 11th December 1886, 
and he says that by that compromise 
no partition of land was made, hut 
only a specification of shares was 
made for the reason that if later on 
any charge wore oroated by Mohammad 
Hasan it might atl'ceb his share only. It 
is difiicult in view of this statement 
to find that there had been really a 
partition either in 1886 or 1887 by which 
an absolute division was made of tho 
estate between Mt. Sughra Bibi and 
Mohammad Hasan. Another point has 
boon mado against this alleged partition, 
and that is that the shares which are 
supposed to have boon allotted to Mt. 
Sughra Bibi and Mohammad Hasan res- 
pectively are of grossly unequal value. 
Lastly as in our view Mt. Sughra Bihi 
had only a limited estate we are not of 
opinion that a partition mado by her with 
Mohammad Hasan wouhl have been bind- 
ing on her heirs. 

The last point raised in this orosa- 
appeal is that the appellants should bo 
regarded as purchasers in good faith from 
an optonsible owner, and that they should 
bo proboctod by S. 41, T. P Act. Wo do 
not considor that this viosv (;p.n bo taken 
in tho case of the principal appellants 
Mohammad Riza and 'his wife. They 
wore intimately connected with the affairs 
of Mt. Sughra Bibi during the last 14 
years of her life, and they prepared tho 
sale-deed with the assist.inco of Nihal- 
ud-din and Sadiq Ali who knew every- 
thing that ought to ho known about Mt. 
Sughra Bibi’s estate. They must have 
known therefore that in the year 1887 in 
proceedings befwoon Mt. Sughra Bibi 
and Mohammad Hasan both Mohammad 
Hasan and Mt. Sughra Bibi'a general 
attorney stated that Mt. Sughra Bibi had 
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DO powor of alieDatioD. The facl; fchafc 
Mohammad Baza defeadaDt-appellaat 1 
attempted to secure himself by obtaining 
from Mt. Kubra Bibi, sister of Moham- 
mad Hasan, a deed relinquishing her 
claim of pre-emption before executing the 
sale-deed of dLst March 1914, indicates 
that he felt that there was a good reason 
why ho should secure his title in every 
possible way, and in our opinion he was 
well aware that in taking this sale-deed 
from Mt. Sughra Bibi ho was running a 
risk. Ho is the.efore not entitled to the 
benefit of the provisions of S. 41, T. P 
Act, and to recover the money which ho 
has undoubtedly spent in clearing ofif the 
liabilities of Mt Sughra Bibi. Had wo 
held otherwise wo would have been faced 
by a difliculty. Mohammad Kaza paid 
oS the mortgage due to one Tirloki Nath 
amounting to a sum of nearly Rs. 30,000 
as being a donee by an oral gift from his 
mother-in-law in whose name the sale- 
deed was executed He now comes for- 
ward and pleads that ho himself was the 
purchaser of the property and that his 
mother-in-law is entered bonami He 
failed to establish this plea in the Court 
below and we are satisfied that the lear- 
ned Judge had very good reasons for dis- 
believing a plea which is entirely ditlorent 
to that on which ho bad established his 
title already We are of opinion that 
Mohammad Raza cannot succeed on a plea 
based on equity. Moreover he himself 
admitted in his evidence at p. 87 of the 
paper hook that ho had made no enquiry 
about Sughra Bibi’s title, and the other 
defendants including Kamlapat Ram pro- 
duced no evidence to show that they had 
made any such enquiry All who wish to 
take advantage of S. 41, T. P. Act, must 
be able to show that they have made an 
enquiry of this nature. 

We consider that the appeal 159 of 
1927 filed on behalf of defendants fails, 
and it is dismissed with costs The appeal 
of the plaintiff (2 of 1928) succeeds as 
against respondents 1 9 and the plaintiff 
will obtain possession of a two- thirds 
share in all the properties claimed by 
her, including the properties Nos. 6 and 
B in List A and 5, 7 and 9 in List A 
whioh have been accorded a different 
treatment by the Court below. On our 
finding that Sughra Bibi had no right to 
make any of these transfers, the reasons 
whioh led to the order of the lower Court 
have no longer any weight The plaintiff 
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can obtain possession of properties 6 and 
8 in List A without bringing a further 
suit for redemption, and of properties 5, 
7 and 9 in List A without making any 
payment to the defendants named in the 
judgment of the lower Court. 

As regards the plaintiff’s appeal in res- 
pect of the property in possession of 
Kamlapat Ram respondent 10, the lower 
Court hold that the decision of the Judi- 
cial Commissioner’s Court in the case 
between Mt. Sughra Bibi and Kamlapat 
Ram operated as res judicata, but it is 
admitted before us that if Mt Sughra 
Bibi bad not an absolute estate but only 
a life estate without powor of transfer 
that judgment could not operate as res 
judicata As wo have shown above the 
respondent Kamlapat Ram cannot claim 
the benefit of S. 4l, T. P Act, and this 
property also can bo recovered in thiS' 
suit by the plaintiff without payment. 

The plaintiff will receive her costs in 
appeal No 2 of 1928 as against the defen- 
dants-rospondents to the extent of the 
value of their interest in each case. 

There remains only the appeal of the 
defendants in the suit relating to Darya- 
pur village decided m favour of the plain- 
tiff by the Additional Subordinate Judge. 
This is appeal No 108 of 1P27 As wo 
have now found that Mt Sughra Bibi 
was not an absolute owner and that there 
was no partition between her and Moham- 
mad Hasan it follows that Mohammad 
Hasan could uot transfer the share of 
Mt Sughra Bibi in the village of Darya- 
pur and the plaintiff is entitled to re- 
cover a two- thirds share in that property 
as ordered by the Additional Subordinate 
Judge In this case the appellants can- 
not take advantage of S 41, T. P Act, 
because Mohammad Hasan was not even 
the ostensible owner of eight annas share 
in Diryapur, which always remained re- 
corded in the revenue pipers as being 
half in the possession of Mt. Sughra Bibi 
and half in the possession of Moham- 
mad Hasan and his sisters. In our opin- 
ion the suit which gives rise to appeal 
No. 108 of 1927 was rightly decided by 
the lower Court and we dismiss the ap- 
peal with costs. 

M N./r K Order accordingUf. 
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Misra and Srivastava, JJ 

Moshiiq All iinil others — Plaintilis — 
Appellantis 

^ V 

Iluriimssa anil another — Defendants 
— Respondents. 

First Appeal No 152 of 1927, Decided 
on Ibt October 1928, against decree of 
Sub-Judge, Mohanlalganj, Lucknow, D/- 
24th August 1927. 

(a) Practice — New plea — Plaintiff’s 
pleader making statement at hearing — Case 
proceeding on that basis — Plaintiffs cannot 
in appeal raise plea inconsistent with it. 

WhcLo the pleader made a atate- 

injnti jiiat ab bho bhioshold of bho biial be- 
Coi'Q the defondaats Bbarbed cruss-examinabion 
of the drab wibno^s: for bho plaiiibiffs and bho 
whole trial bhoroafber pi ooeeded on the foob- 
ing of thab ababemenb, bhe ababernoab must be 
cousideied bo ba oxplanabory of and aupplo- 
menbaiy bo thj pleadings of the plaintiff.^ and 
plaintilTs could not in appeal laiae any plea 
mcou'uqbonfc with it. [1^ 0 2 ; P 0 207 Ij 

(b) Words — “ Life estate ” ai such does 
not imply power to transfer for necessity. 

There is no aufchoiiby in support of bho 
broad proposition that a lifo-ostato holder as 
such has the power of making transfora for 
nccoaaiby, [P 207 C 2j 

(c) Civil P, C., O. 6, R, 4 — Custom. 

ordinarily a party should not bo allowed to 

prove a custom diRerout from that Ret up by 
him. [P 208 C 1] 

(d) Civil P. C., O. 6, R. 4 — Custom set up 
by party must be taken as a whole and not 
.piecemeal — Pleadings. 

Where plaintllTs set up a particular custom 
and the defendants lu terms deny the custom 
set up by the plaintifis and go on bo plead a 
diHorenb custom, it la not permissible m such 
a case to split up bho custom but the case as 
regards the custom set up either by the plaiu- 
t ids or by bho defendants must be taken as a 
whole and not piecemeal . 6 Deng, L. R. 303, 

.(P. C), Avpl, [P 208 C 1] 

(e) Evidence Act, S. 101 — Negative neces- 
sary for proving title — Claimant must 
prove. 

The general rule of evidence is that if in 
order to make out a title, it is necessary to 
•prove a negative, the party who avers a 
title cannot be absolved from proving it 9 W, 
R. 100, {F. D), Foil. [P 208 G 2] 

(f) Custom— Widow succeeding as abso- 
lute owner and after her death, undisposed 
residue to go to husband's heirs — Custom is 
not unreasonable. 

A custom under whioh the widow succeeds 
as an absolute owner bub on her death any 
portion of the estate i left undisposed of goes 
not to her heirs but to those of her husband 
IS not unreasonable because the custom only 
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amounts to this that her husband’s heirs are 
regarded as her heiib to the property. 

LP 208 C 2] 

(g) Deed — Consiruction — Ambiguities — 
Contemporaneous usages may be looked to. 

Olio of the most sstblod rules of law for the 
construction of ambiguities in ancient instru- 
ments IB that you may lesorb to contempora- 
neous usage to ascertain the meaning ot the 
deed. AttorTifij Genei al w, D? U7n?nonJ, (1842) 
1 D} . and W i . 353, Rel. on. [P 210 C IJ 

(h) Words — Ba-ikhtiar-malika. 

The expression " ba-ikhbiar malika ” was 
held to include the light of making tiansfor. 

[P 210 G IJ 

(i) Wajib-ul-arz — Widow given power to 
adopt— She cannot he held to have no power 
to transfer — Custom 

No inference about the widow's haviug no 
power of tiansfer can be diawn fiom the fact 
of her having been given the power of adop- 
tion in a Wajib-iil-arz. [P 210 G l] 

(j) Custom — Mahomedan of Ujarion — 
Widow holds husband’s property with abso- 
lute power of transfer. 

Among the Mahomedan inhabitants of vil- 
lage Ujai'ion, bhe widow has absolute power 
ot tivinsfoi' in lospect ol hu.sband’s pioperby iii 
her hands. [P 210 G 2j 

H- Husain, Aditya Prasad, Niamul- 
lah, K P. Misra, H N. Misra, A, C. 
Milker ji and Ganesh Prasad — for Ap- 
pollanbs 

M-Wasimo^adi Naziruddin^iov Res- 
pondents 

Judgment — This is an appeal against 
the decision of the Subordinate Judge 
of Mohanlalganj at Lucknow, dismissing 
the plaintid’s suit for a declaration that 
the deed of gift dated 3rd June 1926 
executed by Mt Hurun-nisa defendant 1 
in favour of her brother, Khairat Nabi 
defendant 2 ; 

“ shall be void and unlawful after the death 
of defendant 1 and shall have no effect on bhe 
rovorsionary rights of the plaintiff. " 

The admitted facts are that Dildar 
Ali, husband of defendant 1 was the 
owner of the property in suifT. He died 
about II or 12 years ago and on his 
death defendant 1 came in possession of 
the entire property according to the 
family custom. Both parties are agreed 
that succession in the family of Dildar 
Ali is governed by custom and not by 
the Mohamedan law. The point of 
differences between them is the nature 
of the custom. According to the plain- 
tiffs the widow gets only a life estate 
and the property on her death passes to 
the husband’s reversioners. The defen- 
dants, on the other hand, contend that 
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the widow succeeds as full owner. So 
the only point which arose for decision 
in the case was embodied in a single 
issue which was framed in the following 
terms. 

Whether there is a prevailing custom 
in the family of the plaintitfs and the 
defendants under which the widow gets 
only a life estate on the death of her 
husband ? 

The learned Subordinate Judge after 
a careful examination of the entire evi- 
dence, oral and documentary, produced 
by the parties has decided the issue 
against the plaintids-appellants Before 
we enter into a discussion on the merits of 
the finding it would be convenient to dis- 
pose of a few preliminary matters which 
have been raised in the course of argu- 
ments. The learned counsel for the 
parties have addressed elaborate argu- 
ments on the pleadings as regards the 
family custom The necessity for these 
arguments arose because the learned 
counsel for the plaintiffs admitted that 
lie was unable to substantiate the custom 
in terms of the statetment made by the 
plaintiffs’ pleader in the course of the 
trial of the suit. He therefore wanted 
to confine himself to a custom more 
limited in scope which he claims to have 
been established on the evidence adduced 
in the case He also claims that the cus- 
tom as put forward before us is not in- 
consistent with the pleading in the trial 
Court and in any case lie has tried to 
justify the variation sought to be intro- 
duced by him by contending that the 
defendants have also shifted their posi- 
tion The line of argument adopted be- 
fore us as indicated above made it neces- 
sary for us to record the statement of 
the learned counsel for the parties re- 
garding their respective cases about the 
custom in question. 

Before wo refer to those statements it 
seems necessary to examine the plead- 
ings in some detail The plaintiffs in 
para 6 of thoir plaint said : 

" that according to the custom obtaining in 
the family of the parties the widow of a child- 
less person has power to remain in possos- 
Bion and occupation of her husband’s pro- 
perty for life only and that after the demise 
of the widow the nephews and brothers of 
her husband become the absolute owners of 
the property irrespective of exclusion from 
inheritance and nobody is deprived from in- 
heriting on account of being excluded from 
inheritance (mahjubul-irs). " 

The reply given to this by the defen- 
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dants in the corresponding paragraph of 
their written statement was : 

“ Only this much is admitted that accord- 
ing to the family custom lu the village, the 
Mohamedau law is not followed in res- 
pect of the exclusion from inheritance. The 
custom mentioned in this paragraph is not 
admitted , and the rest of the contents is 
wrong. ’* 

Paragraphs 10, 11 and 12 of the addi- 
tional pleas are as follows . 

“ 10. The custom set up by the plaintiHs is 
not admitted. It is quite wrong that tbo widow 
gets possession of the husband’s assets for life 
only. 

"11. According to the family custom of the 
parties as well as of the village the childlos^ 
widow becomes the absolute owner of the 
entire assets of her (deceased) husband and. 
enters into proprietary possession and occupa- 
tion thereof. ” 

12. The parties to the .suit and the 
inhabitants of village Ujanou are the des- 
cendants of a common ancestor and all the 
widows who have up to this time got posses- 
sion of their husbands’ assets since the shahe 
time have been all along in proprietary enjoy- 
ment thereof and have been mortgaging and' 
selling thoir husband's properties. No ob- 
jection has ever been taken on account of the 
custom mentioned in para. 11. On the other 
hand the ancestors of the plaintiEa themselves 
having admitted the proprietary rights of the 
widows have got many sale deeds executed in 
thoir favour. " 

On 19th April 1927 when the issue was 
framed the counsel for the plaintiffs 
stated that 

’’the family custom is that the widow gets 
only life interest in the husband’s entire es- 
tate. The custom ancient and immemorial.’* 

This was followed by a statement of 
the defendants’ pleader to the effect that 
"the only defence of both the defendants is 
that the family custom is that the widow suc- 
ceeds as full owner to the entire estate of the 
husband.” 

These pleadings show beyond any 
doubt that the custom sot up by the- 
plaintiffs was that the widow success to 
a life estate on her husband’s death and 
that the defendants traversed this allega- 
tion and pleaded that the widow succeeds 
as full owner. It is worthy of note that 
beyond the implication contained in the 
use of the words life interest” the plain- 
tiffs did not say anything specific about 
the powers of transfer possessed by the 
widows Evidently the defendants or the 
Court felt some misapprehension about 
the matter and we find that just after the 
examination in chief of the first witness 
examined by the plaintiffs had been com- 
pleted the Court recorded a statement ot 
the pleader for the plaintiffs The plea- 
der stated ; 
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*'thab fcho widow caunot make valid transfer 
whether bhoro bo or not any neoessity (inolu- 
ding what is called legal nooesBity under the 
Hindu law)." 

The leirnod Subordinate Judge in hia 
ludgment stated the case of the parties as 
placed before him in arguments in the 
following terms: 

"Ib la oominon ground bitwoon the parties 
that in the matter of succosaion they are 
governed not by the rules of Mihomedan 
iaw, but by cuatom. Acooc ling to the pla.intilla 
the widow takas only a lifo-eatjita without any 
right to transfer the property whether with or 
without what is oalb I legal noccissity; while 
the dofondant’s casa is (1) that tin widow bo- 
ooinaa thn nbaoliitiR ownar tind (2) that even if 
sha succeeds to a li fa-oatate, aha hia full power 
to transfor the proparty. In argumnuts tha first 
position has not boon presiad on behalf of tha 
dofeiidauks. They tike thoir sUnd on tha 
altornabivo case, viz., tint though tha widow 
gats a life estabo sha ha^ full power nf transfer 
and on hur death what i:i loft uudiaposad of 
goes to the husbaud’a coliatorals." 

The position talcan up by tfio learned 
oouosel for the pirties in tlie arguments 
addressed to us will be clear from the 
statements made by them which we re- 
produce below 

Mr Haider Husain on behalf of the 
plaintilTs appellants stated: 

^‘thab tho cusitoin provailing in tlia family of 
Muhammad Hayab to which bolongod Dildar 
All with whoso astato wa arc ooric^irnod in 
this case is as follows: 

"rha widow of a childless parson has power 
to remain in posBessioa and occupation of hor 
husband's property for lifo only and that 
after tha death of tha widow tho coliatorals of 
tho husband succcod to tha property. With 
regard to tho power of transfer possessed by 
the widow, tho custom is that the widow is 
ontitlod to mako a transfer for purposes justi- 
fiable by legal uecessity, for inatanco payment 
of husband's dobts, meoting expensoa of mar- 
riage of the daughter of tho last male nioldor, 
if any, her own maintonanco and objects of 
a similar nature. Sho has undor no oircum- 
stancos power to make a gift or a will or other 
transfers without necessity.” 

Mr Wasim, counsel for the defendants 
respondents stated that: 

‘‘according to tho family oustum tho widow 
sucoeods as an absolute owner with full power 
of enjoyment and transfer. But if she dies 
without making any transfer or beciuest tho 
Qollatarals will sacoeed to tho property left by 
the widow Instead of the heirs of tbs widow 
Itself." 

It will bo apparent from the facts as 
stated above that tho case sot up by the 
learned counsel for the plaintiffs is not 
only materially different from the oise as 
it was set up in the Court below hut is 
directly contrary to tho statements made 
by tho plaintiff’s pleader before the oom- 
monoement of tho cross examination of 
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their ffrst witness. It has been urged on 
behalf of the plaintiffs that the only case 
set up by them in the pleadings was that 
the widow succeeded to a life interest and 
"widow succeeds as full owner 'to tho entire 
estate of tho husband," 

that this should be taken to imply that 
she can make a transfer in oases of legal 
necessity. As regards tho statement 
rnido by tho plaintiff's pleader on the 
date when tho ovidoiice began it is said 
that it cannot be regarded as a pirt of 
the pleadings and that in spite oE it it is 
permiFsiblo for bbo plaintiffs to take up 
the position which they seek to adopt in 
appeal as at best ib amouals bo nothing 
more than their adopting a part of the 
dofendant's case. 

Wo find ourselves unable to accept any 
of tho above argurnents. As remavkod by 
Lord Cairns in Browne v. M.g Glintoclc 

"the first object of pleading is to inform tho 
persona against whom tho suit is directed, 
wh.at tho charge is that is laid against them." 

It 13 true th.it "pleading’' has been 
defined in 0. 6, R 1, Civil P. 0 to mean 
plaint or written sLatemont and there- 
fore the statement m.ide hy tho plaintiff’s 
pleader cannot bo considered to be plead- 
ing in the strict sense of the term but 
0, 6, R 4, of the Code, requires that in 
cases in which particulars may be neces- 
sary they should be stated in the plead- 
ing and under 0 6, R. 5, tho Court can 
order further aud better particulars of 
any matter to bo stated in any pleading. 
In Miibank v. Milhank (2) at p 386, 
Vaughan Williams, L J., observed as 
follows : 

"At different times in tho history of pro- 
oQpdings at law and id equity particulars have 
boon allowed for different roasoris. Sometimes 
partioulars have baea allowed in order that 
there might not be a surprise at the trial. 
Sometimes they have boon allowed as limita- 
tions of tho claim, whether of the plaintiff or 
of the defendant, to limit the extent of tho 
ovidence to bo given at the trial. But under 
the Judicature Act particulars are allowed for 
quite a different purpose ; they are really sup- 
plemental to the pleadings," 

The statement was made by the pleader 
just at the threshold of the trial before 
the defendants started cross examination 
of the first witness for the plaintiffs 
The whole trial thereafter proceeded on 
the footing that the plaintiffs did not 
set up any case about the widow’s hav- 

1) G E. & I. App. 453. 

2) [1901] 1 Oh. 376=a69 L, J. Ch. 237—43 
W. R. 339=82 L. T. 63. 
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Lag any power oC transfer in cases of 
legal neoessity. We are therefore of 
opinion that the statement of the pleader 
must be considered to bo explanatory of 
and supplementary to the pleadings of 
the plaintid's regarding the custom S. 58, 
Evidence Act, provides that no fact need 
be proved in any proceedings which the 
parties thereto or their agents agree to 
admit at the hearing or which before the 
hearinf^ they agreed to B.dmit by any 
writing under their hands or by any 
rule of pleading in force at the time they 
are deemed to have admitted by their 
pleadings. The object of tho sliatemeiits 
made by the i^leader clearly was to waive 
controversy as regards the widows hav- 
ing any limited power of transfer in 
oases of necessity After the statement 
had been made it became unnecessary for 
the defendants to question the plaintiffs' 
witnesses in order to show that no nece- 
sity existed in tho case of transfers by 
widows relied upon by them or to exa- 
mine any witnesses in proof of it It 
would under the circumstances bo most 
unfair to tho defendants to allow tho 
plaintiffs to start this surprise on them 
in appeal more particularly when they 
by their express statement lulled them 
into the belief that they did not mean 
to take up any such position The un- 
fairness of allowing the plaintiffs to sot 
up this new case has been forcibly 
brought homo to us by tho fact that dur- 
ing the review of the entire evidence by 
the counsel for tho parties we have failed 
to find any evidence one way or the other 
in respect of legal necessity in any except 
two out of the 56 instances of transfers 
by widows which have boon sought to 
be proved by the defendants The plain- 
tiff's counsel seeks to build up his case 
by asking us to make presumptions of 
fact and tho defendant’s counsel in his 
turn seeks to answer tho arguments by 
invoking tho aid of counter presumptions 
It is obvious that on questions of fact of 
this nature it would bo a most unsatis- 
factory method lo make conjoatures and 
fiurmises on matters which wore fully 
capable of proof but on which no proof 
has been given by either party. 

It is not oorrect for tho learned counsel 
for the plaintiffs to say that tho plea 
raised by them about the widow having 
a life-interest necessarily implies that 
she has the power to make transfers for 
legal necessitv He has failed to refer us 


Hubunmissa Oudh 207 

to any authority in support of the broad 
proposition that a life-estate bolder 
as such has the power of making trans- 
fers for necessity. He simply relies upon 
the analogy of casos of Hindu widows. 
The present case relates to a Muhamma- 
dan family and if the plaintiffs iatonded 
to allege that widows in tho family have 
under custom the same powers as those 
possessed by the Hindu widows it was 
their duty to set up such a case in ex- 
plicit terms. 

The plaintiffs also cannot derive auy 
help from tho alleged change made by 
the defendants in their case. In tue first 
place it is a truism that two wrongs 
cannot make a -right. Secondly wo do 
not agree with this contention that the 
defendants have been guilty of sbifting 
their position Tho pUinLiffs have failed 
to point to any statement by or on be- 
half of the defeudanls admitting that tho 
widows succeed to a life estate. They 
have all along consistontly maintained 
that tho widows succeed as absolnte 
owners with power of transfer. When 
the learned Subordinate Judge says in 
hiB judgment that tho defendant's case 
was (l) that the widow beco nos the ab- 
solute owner and (2) that even if she 
succeeds to a life-estate she has full 
power of transfer but that on her death 
what is Left undisposed of goes to the 
husband’s collaterals wo think that the 
second altornativo as put by him is only 
a free paraphrase of the defendant’s posi- 
tion as undertook by him. As a matter 
of fact for all practical purposes there is 
hardly any difference between a life 
estate with full powers of transfer and 
an absolute estate when in either ease 
the undisposed of residue is to go to tho 
husband's reversioners. 

Further we are of opinion that tho 
case being one based upon tho existence 
of a Gustom the party sotting it up must 
be required to adhere to tho form of it as 
sot up in tho pleadings more rigidly than 
in a case based on different grounds. Wo 
do not moan to lay down that it is im- 
possible to conceive of oases in which it 
might transpire on the evidence adduced 
by both parties that the oustom which 
really exists is one more limited in its 
scope than tho one set up and that tho 
Court in such oases if no prejudice is 
made out cannot give a finding in favour 
of the limited custom as proved but all 
that we mean to say is that ordinarilv a 
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party should not be allowed to prove a 
custom different from that set up by him. 
We are therefore of opinion that the 
plaintiffs cannot be allowed to resile from 
the case set up by them m the trial Court 
and must adhere to the custom as set up 
in that Court 

Next it has been argued that the onus 
lies on the defendants to prove that the 
widows possess the power of transfer 
The argument is that it is common ground 
between the parties that succession in the 
family is governed by custom The plain- 
tiff’s case is that the widow succeeds 
for life without power of transfer. It 
is alleged that the defendant's case, as 
it was also understood by the learned 
Subordinate Judge is that they admit the 
life estate but further plead that she has 
the full power of transfer So the plea 
must be taken to he one in confession and 
avoidance and therefore the defendants 
must prove the power of transfer. We 
have already held that the defendants 
never admitted that the widows succeed 
only to a life estate But apart from it 
we have no hesitation in holding that the 
case is not one of a ple\ in confession and 
avoidance but what is technically called 
an argumentative traverse. The plain- 
tiffs set up a particular custom The 
defendants in terms deny the custom set 
jup by the plaintiffs and go on to plead a 
jdifferent custom. It is not permissible 
|in such a case to split up the custom as 
the plaintiffs would wish to do The 
case as regards the custom set up either 
by the plaintiffs or by the defendants 
must be taken as a whole and not piece- 
meal. In Raja Chandranath Roy v. 
Bamjai Muziimdar (3), at pp. 307 and 
300) their Lordships of the Privy Coun- 
cil remaked as follows ; 

Now, it is obvious that this issue, la subs- 
tance, is this ; Is the plaintiO’s story, stated 
in his plaint, true, or is the defendant's story, 
stated in his answer, true ? Is is, of course, a 
poBBible thing that neither of the Btoriea may 
be true, and the question then arises, whiah 
of these two alternatives of the issue is the 
really material one ? Their Lordships think 
that the really material one is the first part of 
the issue, vu., is the plaintiff's story true 7 
It is not as if the defendant’s story is true. It 
IB not as if the defendant’s defence was, as we 
should say in the Common Law, a plea in 
oonfeasion and avoidance, a plea which ad- 
mitted that the plaintiff's story was true, and 
then avoided it. If that had been the case, 
and the defendant had failed to prove his oase, 

(3) 6 B. L. R. 303=15 W. R. 7=2 Sar. 613 
(P.O.), 
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of course the defendant must have failed, and 
the plaintiff ought to recover. But it is subs- 
tantially what at Common Law we should call 
an argumentative traverse of the truth of tho' 
plaintiff’s story, for it does not admit that oua 
word of ic is true, but sots up certain things- 
perfectly inconsistent with it.’‘ 

These remarks fully apply to the pre* 
sent case 

It has been further contended that th& 
general rule is that onus lies on the party 
setting up the affirmative. It is said 
that the defendants' affirmative case < is 
that the widows have the power of trans- 
fer and the plaintiffs only deny it Sc 
the plaintiffs should not be called upon, 
to prove the neg^^tive proposition This 
argument is fallacious In Poolin Be- 
haree Sein v. R Watson & Co (4) Sir 
Barnes Peacock G. J., delivering the judg- 
ment of the Full Bench remarked as 
follows : 

The gGucia.1 rule of evidence is that if, in 
order bo make oub a bitlo, ib is necessary to 
prove a negabivc, the party who avers a title 
must prove the title.” 

Therefore assuming that the case as 
set up by the plaintiffs involves proof of 
the negative of facts the plaintiffs cannot 
be absolved, from proving them. 

It was also faintly argued on behalf of 
the plaintiffs that the custom relied upon 
by the defendants, namely, that the widow 
succeeds as an absolute owner but that 
on her death any portion of the esfcafco 
left undisposed of goes not to her heir^ 
but to those of her husband is unreasona- 
ble. It is said that under no system of 
law one absolute estate can be followed, 
by another absolute estate and so the 
custom being opposed to basic principles 
of law and being one creating an estate 
unknown to any system of law must be 
rejected as being unreasonable The 
fallacy of this argument lies in its over- 
looking the fast that the essence of a 
custom is that it is in derogation of the 
ordinary law. The custom ouly amounts 
to this that the widow succeeds as an 
absolute owner and that on her death the 
property held by her as such goes to her 
husband's heirs, in other words, her hus- 
band’s heirs are regarded as her heirs to 
the property We do not consider that 
such a rule of succession is unreasonable. 
Some analogy for such a rule can be found 
in the rule of successiou relating to stri- 
dban property under the Hindu Law. 

Having disposed of the preliminary 
points we now proceed to deal with the 

(4)“9 w7R~i9b, B. L. R. Sup. VolT MMFTBd . 
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qoesbioQ of custom on its merits. The 
evidence in support of the custom consists 
of : (i) wajib-ul-arz ; (2) judicial deci- 
sions; (3) opinions of persons possessed of 
special means of knowledge and (4) 
instances. We will discuss each class of 
evidence in the order given above 

1. Wajih-ul-arz . — The plaintiffs rely 
on two wajib-ul-arz, namely Ex. 3 B-56, 
the wajib-ul-arz of Ujarion and Ex 4, the 
wajib-ul-arz of Babu Sarai. The last- 
mention^ wajib-ul-arz may be disposed 
shortly. No relianoe was placed upon it 
in the lower Court. In our opinion it is 
quite irrelevant. The plaintiffs have 
entirely failed to prove the connexion 
between the family of the parties and 
that of the zamindars of Babu Sarai. 
Beference has been made to the Gazetteer 
of the Luoknow District, p 267. It is 
stated there with reference to the first 
Mussalman invaders who conquered the 
village from the hands of a Bhar chieftain 
that after the victory, 

"a faw days later he was aurpriaed and slain 
with all hi9 Qomradas by tho brobhor of the 
dead chief, while engaged in prayer during the 
Id festival." 

The sole survivor was a woman Ujiali 

"who WAS then living with her infant son, 
Ghiasuddin at her father’s houao in llado 
Sarai of Bara Banki." 

There is no evideneo to show that the 
zamindars of Bado Sarai who held the 
village at the time of tho first regular 
Bettlemont when the wa]ib-ul-arz was pre- 
pared were descended from the same stock 
as the father of Ujiali but even assuming 
that they are descendants of the same 
stock it is obvious that their family is 
quite different from the family of the 
zamindars of Ujarion. At best the rela- 
tion between the two families can be 
only a very remote one by marriage This 
wajib-ul-arz must therefore her jectod 

The relevant portion of the wajib-ul-arz 
of Ujarion is a follows : 

"In this village the rule of division of in- 
heritance is this, that on tho death of a co- 
■harar his sons bacome the owners (malik) of 
heritage in equal shares : daughter shall not 
get share in presence of sou. In case there is 
no son bub thora is daughter only then she 
shall become the owner (malik). In such a 
case brother and nephew shall not be the 
owners in presence of daughter i e., iu pre- 
BOQce of male issue, female issue shall not be 
the owner (malik) but if there ha no male issue 
and there is a female issue, then tho female 
issue shall get the share. If the deceased co- 
sharer has gob two or several legally wedded 
wives and there are different numbers of issues 
irom each wife then division of inhoritanoe 
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shall take place in this way that the one son 
from one wife shall get half share and two 
sons from the other wife shall get equal share 
in the other half. In case the deceased oo- 
sharer has loft no male issue, then on his 
death his wife shall come in possession with 
the power of a proprietor (ba-ikhtiar malikana 
qabiz hogi) and on her death her daughter 
shall oomo in possession of the heritage left 
by mother as wall as that by her father. In 
case thare ba not oven the female issuo then 
on the death of tho widow bfother and nephew 
of the deceased oosharer shall become the 
owner (malik) subj'oot to tlio rules of inheri- 
tance. The widow has got power to adopt any 
one she likes." 

The plaintiff's contention is that where- 
as the son, the daughter and the collate- 
rals have been described as malik the 
language used in the case of the widow is 
different, she is described as entitled only 
to possession with the powers of a pro- 
prietor (ba-ikhtiar malikana qabiz hogi). 
Emphasis has also been laid on the fact 
that on the death of the widow there is 
rjiveraion in favour of tho collaterals and 
that she has been given a power of adop- 
tion It has also been arguel that the 
word "malik” as used in a wajib-ul-arz in 
Oudli should not be construed in the same 
sense as it would bo when used in a deed 
or will and that in any case the words 
"ba-ikhtiar malikana" only imply that 
she is to remain in exclusive possession 
like a son but do not mom that she has 
absolute powers of transfer Tho learned 
counsel for the defendant-respondents on 
the other hand, contends that the words 
"ba-ikhtiar malikana” aro more specific 
and expressive thia the word "malik." 
In Sartaj Koer v. Mahadco Bakksh (5) 
a Bench of this Court has hold that the 
word "malik” as used in wajih-ul-arz 
should receive the same interpretation as 
has been pub upon it by their Lordships 
of tho Privy Council in cases where the 
word h id been used in deeds or wills. In 
the present case it is not necessary for us 
to commit ourselves to any definite 
opinion on this point. It is enough to say 
that while there is room for argument as 
regards tho moaning of the word "malik” 
as used in the waiib-ulvarz the interpreta- 
tion of the words ba-ikhtiar milikana 
qabiz hogi" is beset with greater dillicul- 
ties. Wo agree with the learnel Sub- 
ordinate Judge that the inborpretatien of 
the words "qabiz ba-ikhtiar malikana" is 
by no means free from ambiguity The 
maxim, contemporanea expo^itio eH 

”(5M. iT^ 1(^6 6.' OT 15d = l 
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foriissima in lege, will apply to such a 
caao. Tho rule contaiood in this maxirn 
has been applied even to the interpreta- 
tion of statutes: see Norton on Deeds, 
p 14L There is no reason why the rule 
should not be invoked in aid of the inter- 
pretation of the wa]ib-ul-arz Lord Sugden 
in the well-known passage in Aitorneij- 
General v- Drummond (6) at p. 368 said ■ 
"One of the most settled rules of law for the 
conatriiction of ambiguities in anoiont instru- 
ments is, that you may resort to coutempora- 
ncouB usage to ascertain the moaning of the 
deed ; tell me what you have done under such 
a deed, and I will toll you what that deed 
moans." 


Fortunately in this case there is a mass 
of evidence showing a long course of con- 
duct of the declarants of the wajib-ul-arz 
and of other cosharers We think that 
evidonce relating to the acts and conduct 
of these persons is admissible as affording 
a clue to the intention of the framers of 
the wajib-ul-arz The wajib-ul-arz was 
written at the dictation of six cosharors, 
namely Ahmad Ali, Salar Bakhsh. Naja- 
tulla, Kahim Bakhsli, Pir Bakhsh and 
Ghulara Husain Wo have no evidence 
regarding the first two but as regards the 
others there is considerable evidence 
showing that they accepted transfers 
from widows and attested deeds of trans- 
fer executed by them in favour of others 
(The judgment then narrated the several 
deeds of transfer and proceeded.) In our 
opinion the conduct of the various per- 
sons who dictated the wajib-ul-arz and of 
other members of the family in freely 
obtaining deeds of transfer in their favour 
and in recognizing the transfers made in 
favour of outsiders leaves no room for 
doubfc that they understood the custom 
to invest the widows with full power of 
jtransfer. In view of -this we construe 
Ithe expression "ba-ikhtiar malika as 
!including the right of making transfer. 

As regards the power of making adop- 
tion given to the widows it can in this 
case amount to nothing more than a 
power of appointment. It may be su- 
perfluous but it cannot be considered 

inconsistent with the absolute estate. 
Very often we find provisions in wajib-ul- 
arz which overlap each other. It 

would not be reasonable to expect wajib- 
ul-arz to be drawn up as artistioally 
and carefully as one might expect in the 
ease of a deed or statute. We cannot, 
(6) [1849] 1 Dr. & W. R. S58— 2 Id. 98^1 
Oox. & L. 210—8 Id. 162. 


therefore, draw any inference about the 
widow’s having no power of transfer from 
the' fact of her having been given the 
power of adoption. For these reasons 
we hold that on a proper oonsbruotion 
of the wajih-ul-arz as a whole and in the 
light of the interpretation placed npon 
it by the declarants and the members of 
the f imily the widow possesses absolute 
powers of transfer (The judgment then 
discussed the judicial decisions, opinions 
of persons with special means of know- 
ledge and instances and concludes as 
follows ) To sum up We find an un- 
broken record of instances of transfers 
by widows. These transfers are not only 
in the shape of mortgages and sales bub 
also gifts and wills. Most of them are 
in favour of cosharers The documents 
reUting to those transfers show that the 
widows have throughout been making 
Lhoto transfers as of right. Except in 
two cises the widows in no other case 
mide any mention of any necessity for 
miking the transfers though recitals of 
siicli nocossiby are very usual in case of 
transfers made by limited owners. The 
coshareia and reversioners have always 
acquiesced in these transfers It is most 
significant that there is not a single 
instance of any protest or challenge by 
rany reversioner. In 1090 when in a liti- 
gation in Court the widow’s was set up 
it was nob only'nob disputed but the right 
was admitted The overwhelming evi- 
dence furnished by these Instances is 
supported also by the evidence of a 
number of witnesses who have special 
meins of knowledge and is also fully con- 
sistent with the terms of the wajib-ul-arz 
The instances no doubt are of varying 
degrees of importance but when we taka 
into coLsid3ration the oumulative effect 
of the entire evidence and the fact that 
the various lines of evidence all converge 
to the same point we feel overborne in 
favour of the view that the widows must 
he held to possess absolute powers of 
transfer. We have, therefore, no hesita- 
tion in agreeing with the finding of the 
learned Subordinate Judge The result 
is that the appeal fails and is dismissed 
with costs. 

o 11 Appeal dismissed. 
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Misha and Pjllan, JJ. 

Paran Kuer — Plaintiff — Appellant. 

V 

Manni Lai and another — Defendants 
— Respondents 

First Appeal No. 165 of 1927, Decided 
■^ou 8bli November 1928, against order of 
Addl. Sub-Judge, Fyzaibad, D/- 28th 
September 1927. 

Civil C , O. 23, R. 3 — Pleader confei- 
aing judgment on party'i behalf — Court 
pasiing consent decree thereon must be pre- 
sumed to have enquired as to his authority 
^to confess — Legal Practitioner. 

Wh^ro a consont docroa is pasaod by a Court; 
on confoaflion of judgmenb by a party's pleador 
it must bo assumod that thu Court must havo 
satisdod itself before the passing of the con- 
sent decree that the picador confessing judg- 
ment had author ty on behalf of the party to 
act in the manner in which he did. The par- 
son challenging the aiibbority must prove to 
the contrary by positive evidence. [P 212 G 2] 

N lamatiillah an I Naimiillah — for 
AppelltinL 

A P. Sen, B, N Boy, Rajeshuari 
Prasad and Haj Bahadur Srivatsava — 
I’or Reapondoiits. 

Judgment — Tbis is an appeal from a 
judgment and decreo passed by the Addi- 
tional Subordinate Judge of Fyzabad 
dated 28tli September 1927 dismissing a 
declaratory suit. The facts of the case 
Ave that the respondent Manni Lai Naoha 
Lai Gandhi obtained a decree for sale 
from the High Court of Bombay in 1913 
against one Dr. Sbiam Sabal Sita Ram 
Misir. The doctor was a resident of the 
Fyzabad District and was practising in 
Bombay. Ho owned a village named 
Bansgaon m the District of Fyzabad and 
A share in village Ahmadabad, District 
Barabanki On 25th October 19 LI he 
executed a mortgage for Rs. 3,000 in 
favour of the above named Manni Lai 
Nanha Lil Gandhi On 18th February 
1912 be executed another mortgage for 
Rs. 7,000 in respect of the share in vil- 
lage Ahmadabad in favour of the same 
person. On 2Lst August 1913 the mort- 
gagee instituted a suit on the original 
aide of the Bombay High Court for re- 
covery of the money due to him under 
the aforesaid two deeds of mortgage and 
a consent decree was passed by the said 
High Court in his favour on 16th Sep- 
tember 1913 

Dr. Shiam Sabal died in June 1914 
Jeaving behind his widow Mt. Faran 
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Kuer, the appellant before us, who was 
the plaintiff in the Court below. The 
preliminary decree for sale was made 
absolute on 18th February 1915. The 
plaintiff mortgagee after having obtained 
the final decree got his decree transferred 
to Fyzabad and put it in execution. In 
the sale held in execution of the decree 
defendant-respondent 2, Bibu Sidli Gopal 
Singh, purchased the village Bansgaon 
and has also taken possession of it as 
auction- purchaser. 

The suit out of which the present ap- 
peal has arisen was brought by Mt. Paran 
Kuer, the appellant, in the Court of the 
Subordinate Judge of Fyzabad on the 
main allegation that she is not bound by 
the decree for sale pissed by the Bombay 
High Court because it was obtained 
fraudulently by the defendant-respondenb 
Manni Lai Nanha Lai Gandhi, inasmuch 
as no notice was served upon her when 
the decree Wtis made absolute by the 
Bombay High Court on 18bh February 
1915 It was alleged that a false adida- 
vit was filed by the clerk of the attorney 
of the defendant-respondent who was 
plaintiff decree-holder in the suit 
brought in the Bombay High Court to 
the effect that notice had been S 3 rved 
upon the plaintiff appellant whereas no 
such notice has actually been served on 
her. The validity of the preliminary 
decree passed against Dr. Shiam Sabal by 
the High Court on 16th September 1913 
was also challenged by the plaintiff-ap- 
pellant on the ground that the attorney 
who was engaged by Dr. Shiam Sabal has 
no authority to confess judgment and it 
was fraululent on his part to have iu- 
structel the advocate, engaged by the 
said attorney bo represent Dr. Shiam 
Sabal before the Bombay High Court, to 
confess the claim In short the validity 
of both the preliminary decree and the 
final decree is challenge! on the ground 
of fraud. . 

It is, therefore, contended by the plaiu- 
biff-appellant that the sale held in exe- 
cution of suoh a decree is had in law and 
confers no title on the defendant-respon- 
dent 2. The plaintiff-appellaut therefore 
prays that the aforesaid decrees for sale 
passed by the Bombay High Court be set 
aside and so should also the sale held 
thereunder, and that the plaiutiff-appel- 
laut should be given .possession over the 
village Bansgaon situate in the Disbriot 
of Fyzabad. The plaiutlff, Mb. Paria 
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KuB.r, has sold a portiou of her olaim to 
one Permushore Dab Shukul, also a resi- 
deat of Fyzabad who joined her as plaia- 
tiS 2. He died during the pendency of 
the suit and his sons were brought on 
the record in his place as plaintills 
2 to 6. 

The defence raised by defendants 1 jind 
2 is practically the same and is to the 
effect that the consent decree was a 
valid decree having been obtained by 
defendant 1, Manni Lai Nanha Lai 
Qandhi, against Dr Shiarn Sabal on 
proper confession of judgment by the 
advocate who represented Dr. Shiam 
Sabal before the High Court at Bombay. 
As to the decree absolute it was denied 
tbat there was any fraud practised by 
him (defendant l). It was contended 
that the notice of the application for 
making the decree absolute was sent to 
lit. Faran Kuar, the appellant, through 
the post office and was actually served 
upon her and consequently the decree 
was quite ^alid. The sale held in exe- 
cution of the decree was, it was urged, 
quite proper and regular and defendant 
2*8 title could not be assailed 

The two main points among other 
points for trial in the Court below were, 
firstly, whether the preliminary decree, 
passed by the High Court at Bombay by 
consent of the defendant in that suit, was 
a valid decree or whether it was obtained 
fraudulently; secondly, whether the final 
decree for sale was obtained after giving 
due notice to the appellant Mt. Faran 
Kuar, or whether it was also obtained 
fraudulently. The learned Additional 
Subordinate Judge of Fyzabad, to whose 
Court the suit was sent for trial, held 
that the preliminary decree obtained by 
consent was a valid decree and could not 
be challenged, that the final decree for 
■ale was also good and could not be said 
to have been obtained fraudulently 
though lie held that it was not proved to 
his satisfaction that the notice of the 
application to make the said decree abso' 
lute had been given to Mt. Faran Kuar. 
On these findings ho held that the sale in 
favour of defendant 2 was good and could 
not be challenged and in result he dis- 
missed the plaintiff’s suit. 

In, appeal both the points have again 
been contested before us; on behalf of the 
respondents pbjection has been taken as 
to the accuracy of the finding arrived at 
-by the lower Court on the question of 
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service of notice on Mt. Faran Kuar iiv 
regard to the application for making th& 
decree absolute- We have, therefore, to‘ 
decide two points, namely : 

(1) Whether the consent decree is 
valid ; and 

(2) Whether notice of the applioatiocr 
making the decree absolute was served 
upon the plaintiff-appellant Faran Kuar ; 
if not, whether it would make the decree 
absolute and the sale held thereunder, 
void and inoperative. 

We now proceed to give our decisiou on* 
both these points As to the first point 
it has been contended by the learned 
advocate for the appellant tbat th^ 
summons of the original suit was served 
upon Dr Shiam Sabal on 6bh September 
1913 and on 9th September 1913 a war- 
rant was lodged in the Bombay High 
Court by the said Doctor addressed to the 
Frothouotary, High Court, Bombay, to 
the effect that he intended to defend the 
suit brought by Manni Lai Nanha Lai 
Gandhi and had 'appointed Messrs.. 
Dhunji Shah and Batliwalla as attorneys 
for the purpose (vide plaintiffs’ Ex. 13). 
It is contended that this document proves 
that Dr. Shiam Sabal intended to contest 
the suit and he never instructed his attor- 
neys to confess judgment before the High 
Court at Bombay No evidence has^ 
however, been led on the point ThO' 
above-named attorneys have nob been 
examined on behalf of the plaintiffs in 
support of this allegation. The conton- 
tion put forward on behalf of plaintiffs is 
merely to the effect that the Doctor could 
nob have instructed his attorneys to con- 
fess the judgment since such a position 
would be against the tenor of Ex 13. It 
was also urged that the defendants in the 
present case had given no evidence to 
prove bhat'the Doctor had ever authorised 
the attorneys to confess judgment. We 
are unable bo accept this argument. In 
our opinion there is a presumption at- 
taching to the proceedings of the High 
Court at Bombay that they were properly 
and regularly held, It must be assumed 
that the Court must have satisfied itself 
before the passing of the consent decree 
that the person confessing judgment had 
authority on behalf of the defondant in 
that else to act in the manner in which 
he did. We refrain from preaurning that " 
the proceedings wore irreg^ular. It was 
in our opinion incumbent on the plaintiff- 
appellant to prove this by positive evi- 
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^ence if this was fact. No evidence hav- 
ing been led on the point the presump- 
tion remains unrepudiated. As to the 
argument based on Ex. 13 it appears to 
us sufficient to state that althoughp on 
9th September 1913 Dr Shiam Sabal no 
<]oubt declared his intention that he in- 
tended to defend the suit yet it is quite 
possible that subsequently, on advice 
^iven to him he changed his mind and 
might have thought it proper not to de- 
fend tWe suit but to confess judgment. 
We, therefore, hold that the preliminary 
<locveo passed by the High Court at 
Bombay on 16th September 1913 is a 
valid decree and the plaintiRs-appellants 
have failed to establish that it is vitia- 
ted by fraud 

As to the second point we have heard 
the parties at great length and gone 
through the entire evidence on the record, 
both documentary and oral. We regret 
to observe that on a consideration of the 
-entire evidence on the record we have 
■oome to a different conclusion from that 
Arrived at by the learned Additional Sub- 
ordinate Judge. In our opinion the ser- 
vice of the notice of the application, to 
make the decree absolute, on Mt. Paran 
Kuar, has been established and no ques- 
tion of the* invalidity of that decree on 
the ground of its being a fraudulent de- 
cree can possibly be maintained. The orig- 
inal postal acknowledgment purporting to 
bear the signature of Mt Paran Kuar has 
been filed in the case. It is Ex. A 8 and 
formed part of Ex. Bl/3 on the record of 
the original suit brought in the Bombay 
High Court. This document is proved 
by the evidence of the defendant Manni 
Lial Nanha Lai Gandhi who was examined 
in tho’oaso as D. W 6. and swears on oath 
that this was the acknowledgment which 
■was received by him through the post 
office According to him the acknowledg- 
ment was in regard to a notice of the ap- 
plication, filed by him in the High Court 
at Bombay for the passing of the final 
decree, which was served upon her and 
other defendants in the ease. 

Two objections have been urged against 
the genuioeness of this postal acknow- 
ledgment. One is to the effect that it 
-does not bear the postal mark of Fyzabad 
And oonsoquently it cannot be saidi;hat it 
lias reached the appellant, Mt. Paran 
Kuar, who is resident of the District of 
Fyzabad. The other objection is to the 
effect that this acknowledgment does not 


bear her signature since it appears to be 
written as " Paran Kor " and not " Paran 
Kuar” which is her actual name. We 
have considered both these objections and 
it appears ^to us that none of them has 
any substance 

As to the first objection it would be 
enough to observe that sometimes postal 
acknowledgments do not bear the seal of 
the post office of delivery, although as a 
rule they do. (The judgmeift discussed 
evidence as to these two objections 
and concluding against appellant in res- 
pect of both proceeded ) We might state 
that in our opinion there is a presump- 
tion under S 114, Evidence Act, that the 
letter which was posted at Bombay, 
which fact is established by the evidence 
of D W. 6, and which contained a notice 
to Mt. Paran Kuar of the application to 
make the decree absolute must ^bave in 
the ordinary course of business reached 
her, until shown to the contrary. We 
also feel that the proceedings of the 
Bombay High Court must also be pre- 
sumed to have been held in a regular 
way. The High Court must have satis- 
fied itself that the notice of the applica- 
tion was really served upon the appellant 
Paran Kuar It is no doubt open to her to 
show that she never received such notice. 
The attempt was made by her but we 
must say she has hopelessly failed in the 
attempt. 

Wo, therefore, hold that the notice of 
the application to make the decree abso- 
lute which was sent to Mt. Paran Kuar by 
the attorneys of defendant 1 was served 
upon her and that the decree absolute 
dated 10th February 1915 is valid and 
binding upon her. No question of fraud 
under the circumstances arises in the 
case Wo, therefore, dismiss this appeal 
with costs 

DD Appeal dismissed. 
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Raza, J. 

Suraj Prasad — Aocusod — Applicant 
V. 

Emperor — Complainant — Opposite 
Party. 

Criminal Revn No. 131 of 1929, Deci- 
ded on 2ad February 1929, against order 
of Sess. Judge, Hardoi, D/- 8th December 
1928. 
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Penal Code, S. All — Circumitancei con- 
vincing of stolen nature of property are 
necessary for S. 411 — Word "believe" there- 
in is stronger than "suspect." 

The word "believe" in S. 411 is strongeT 
than the word "suspect" and involves the 
necessity of showing that the accused -must 
have felt convinced in his mind that the 
property with which ho was dealing was a 
stolen prcperty. Mere carelessness, or omis- 
sion to inquire, or existence of reasons to 
■ uspoct are not suflicient grounds to accuse 
him . C Ifom^402, Foil. 

K. P. Misra — for Applicant. 

Government Advocate — for the Crown 

Judgment — This is an application in 
criminal revision A bullock belonginj} 
to one Clihotoy Lai was found missing 
on 15th February 1928 It was braced on 
21st February 1928 in the Rawalpur 
bazar in the possOBsion of one Rher Khan 
Danjara Shor Khan’s case was that he 
had purchased the bullock from Tika Ram 
of Laknor. The matter was reported to 
the police and the result was that Tika 
Ram and Suraj Prasad were sent up for 
trial Tika Ram was charged under 
S. 411, I P. C , and Suraj Prasad under 
S. 414, I. P C. The defence of Tika Ram 
was that he had purchased the bullock 
from one Ram Lai under a receipt His 
defence was not accepted by trial Court 
Ilia appeal also was dismissed by the 
learned Sessions Judge of Hardoi. The 
defence of Suraj Prasad was that he knew 
Tika Ram and so he identified him (Tika 
Ram) at the time the bullock was sold 
to Shor Khan He said that he did 
not know that the bullock belonged to 
Chhotey Lai or that it was stolen pro- 
perty He stated further that the bullock 
was in the possession of Tika Ram and 
that he had simply identified Tika Rim 
the vendor at the time of sale. His de- 
fence also was not accepted by the trial 
Court His appeal was also dismissed by 
the learned Sessions Judge of Hardoi on 
8th December 1928 

He filed the present application for 
revision in this Court on 20th December 
1928 I think this application should be 
accepted. So far as I see, there is no 
reliable evidence on the record to prove 
that Suraj Prasad applicant knew or had 
reason to believe that the bullock was 
stolen property. Jan Mohammad (P.W. 4) 
and Sher Khan (P \V 6) are the only 
witnesses with respect to Suraj Prasad's 
case. The charge is not made out against 
Suraj Prasad on their evidence There is 
nothing in their evidence to show that 


Suraj Prasad knew or had reason to be- 
lieve that the bullock was stolen property. 
As pointed out in the case of Empress y. 
Bango Timaji (1), the word "believe" in 
S 411, I P C , is much stronger than 
the word suspect" and involves the 
necesBity of showing that the circum- 
stances were such that a reasonable man 
must have felt convinced in his mind that 
the property with which he was dealing 
was stolen property ft is not sufficient 
in such a case to show that the accused 
person was careless, or that he had reason 
to suspect that the property was stolen, 
or that he did not make sufficient enquiry 
to ascertain whether it had been dis- 
honestly (honestly ?) acquired As there 
is nothing to show that Suraj Prasad 
knew or had reason to believe that the 
bullock was stolen property, he cannot be 
legally convicted under S 414, I. P. C, 
Hence I accept the application, sot aside 
the oonvictioQ and sentence and direct 
that Suraj Prasad be acquitted. He is 
on bail. The bail bond will be discharged. 

P.D In K Application accepted 

(1) [1001] C l^in. 402. 
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Stqart.CJ, and Raza, J. 

Sheo Bahadur Singh and another — 
Plaintiffs — Appellan Ls. 

v 

Naiibat S ingh and othey s — Defendants 
— Respondents 

Second Appeal No 158 of 1928, Deci- 
ded on 2Qd October 1928, against decree 
of Addl Diet, Judge, Gonda, D/- 20th 
January 1926 

Tranifer of Properly Act, S. 60 — Mortga- 
gor and Mortgagee — Mortgagor executing 
two ■ucceiiive inortgage-deedi — Intentioik 
to pay both debt! together — Mortgagor suing 
for redemption on firit deed only — Mort- 
gagee contending that redemption ahould 
not be allowed until other debt alio paid — 
Court bolding that two debts were not con- 
aolidated and decreeing redemption — De- 
ciiion wai binding on partiei and time- 
againit lecond deed accrued when debt be- 
came payable and not when redemption, 
money on firit deed wai paid — Lim. Act^ 
Art. 132. 

A mortgagor executed two sucoeaBive iiiort- 
gage-deods in favour of the mortgagee, and it 
was intended that both the debts should be 
paid together. Mortgagor sued for redemption 
on the first deed only. Mortgagee contended 
that the redemption should not be granted 
until the debt on the other deed also wap. 
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paid. The Court held that the two mortgages 
had not been consolidated and decreed the 
redemption. In his suit on second deed the 
mortgagee contended that time accrued ior 
his second deed only when redemption money 
on first deed was paid. 

Held: that the decision oE the Court in that 
suit was binding on the parties and as regards 
the other mortgage-deed time began to run 
only when the debt became payable according 
to the terms of the deed and not when money 
was paid in the redemption suit on the firbt 
deed. [P 215 C 1] 

liadhO, Krishna— loi Appellants. 

Kashi Prasad — for Bespondents. 

Judgment. — The mortgagors executed 
two deeds One was dated 9th June 
1882. It was a deed of usufructuaiy 
mortgage mortgaging certain land with 
possession. The second was a deed of 
simple mortgage with which we are now 
concerned. It is dated 23rd December 
1886. Under this deed the mortgagors 
agreed to repay the principal and interest 
within 15 years and six months. The 
reason for fixing ^this particular period 
was. that under the terms of the first deed 
redemption could not take place till 9th 
June 1902 and it was the intention of 
the parties that both deeds should be 
paid off together. The mortgagors 
brought a suit for redemption of the first 
deed only, and in that suit the present 
plaintiffs-appellants who are the mort- 
gagoes pat forward a claim that redemp- 
tion should not be permitted until the 
amount due on the present deed was also 
paid off. That contention was, however, 
repelled by the Courts and it was finally 
decided by Mr. Dalai, Judicial Commis- 
sioner, in Buniyad Singh v. Naubat 
Singh (I), that the mortgagors cjuld re- 
deem the first deed without paying up 
the amount due on the second Tlie 
learned Judicial Commissioner found that 
there had been no consolidation The 
parties are bound by that decision. The 
case for the appellants here is that as 
the money was paid in the redemption 
suit on the first deed in the year 1926, 
the period for limitation in the present 
suit did not arise till 1926. We are un- 
able to accept this view. To us it is 
clear that the period of limitation for the 
present deed accrued on 23rd' June 1902, 
and the suit -is thus time barred. We 
dismiss this appeal with costs. 

S.N./R.K. Appeal dismissed. 
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Misra and Nanavdtty, JJ. 

Chandra Shekhar Singh and others — 
Plaintiffs — Appellants. 

V. 

Jagjituan Bakhsh Singh and another — 
Defendants — Respondents. 

First Appeals Nos. 141 and 142 of 1927, 
Decided on 5bh September 1928, from 
decree of Sub-Judge, Fyzabad, D/- 8th 
August 1928. 

(a) Hindu Law^Widow— Her poiteition 
is not advene to revenionen nor that of 
person in possession with her consent. 

The poBBQBBion of a Hindu widow for hor 
life IS a posBOBBion to which sho is entitled by 
vjitue of law, and it cannot bj deemed to be 
adserse against the roveraioners in the sense 
that it might o.xtinguiBh their rights. Simi- 
larly if any person during the lifetime of the 
widow conies into poBsasaioa of the property 
with the conaont ol the widow, hiB or her pos- 
sessiou cannot bo doomed to bo adverse to 
thsm. LP2L9U2J 

^ (b) Hindu Law — Widow in possession of 
property which she is not entitled to inherit 
^Possession is adverse unless she declares 
herself a life-tenant or holds with rever- 
sioner’s consent. 

It IB a settled rule of law thab the poBSession 
of a Hindu female, in respect of the property 
to which she has come into possession, but is 
not entitled to it by way of inheritance under 
th 2 Hindu law, must be deemed to be adverse 
to the revorsioners and cannot be considered 
to be that of a mere lifo-estate holder, unlees 
an airangement or an agreement to that effect 
IS proved to have been arrived at between her 
and the reversioners or unless she has herself 
declared that she held only as a limited 
owner possessed of a life-estate 22 Cal. 445 
(2\ C.) , Cal. GGl {P. C\); A, £. B, 1919 P. U. 
GO and A 1. B. 1927 Oudh 138, Foll.LP 221 0 1] 

Bit the more fact that a Hindu female de- 
Llares that she is in possession of such pro- 
perty by way of inheritance does not show 
that she declarej herself to bo in possession as 
a limited owner. The real view in such a 
case would be that she not being entitled to 
posB^BBion by way oE inheritance, her posBBs- 
fiion must be deemed to be that oE a trespasser 
and consoquontly adverao against the rever- 
Bioners, unless they prove that it was with 
their consent. [P 222 G Ij 

^ (c) Advene poiseBBion — Equity of re- 
demption is capable of advene posieision — 
Transfer of Property Act, S. 60. 

It cannot be maintained as a wide propusi- 
tion that an equity oE redemption can never 
bo considered as capable of adverse pobbgbbioii. 
It must be held on the facta establiBhed in 
each case whether they would amount to be 
the cogent evidence of adverse posscsBion of 
the equity of redemption: 32 Cal. 296 (P. C.) ; 
27 Bom. 43, A. I. R. 1924 Oudh 40. 38 All. 411. 
ReL 071 . [P 228 0 1] 


(1) A. 1. R. 1926 Oudh 59. 
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(d) Advene posieiiion— Nankar allow- 
ance not received by a person for tome 
'yeara-^Right to receive it is not barred by 
advene possession — Denial of the right and 
continuous receipt thereof by the holder 
must be proved. 

Tho mare fncb that a parson has nob roceivod 
his nankar allowanco for somo yoara would 
nob d'jsbroy his nghb bo tho and allowance. 
It IS a recurring righb and in order bo esba- 
hlish adverse possession in respect of such a 
righb ib musb bo clearly osbablished by cogent 
evidonco that tho right to receive the naiilcar 
was clearly and openly deniod to tin clai- 
mant's knowlodgo, and that after such denial, 
the person sotting np advorae possession had 
been continually in rocoipb thereof by virbiio 
of sueh an assorted right. [P 224 0 2j 

A P. Sen, M. U Qidwai and B. N. 
Ray—hr Appellants. 

M. Wasim and Khaliquzzaman — for 
Respondents. 

Judgment. — These two appeals arise 
oub of a suit for possession and mesne 
profits from the deoree of the learned 
Subordinate Judge, Fyzabad, dated 8th 
August 1927. The attached pedigree^ will 
show the relationship between the par- 
ties and will also indicate the respective 
dates of the deaths of various persons, 
which are for the decision of this case 
relevant. The facts of the case are rather 
complicated and will have to be stated in 
detail 

As will appjar from the pedigree the 
plainbiUs in this case are the sons and 
grandsons of one Karnta Bakhsh, son of 
ShoD Pal Singli and the defendants are 
the grandsons of one Sitla Bakhsh shown 
in the peligree The property in suit 
CDnsists of the zimindari property en- 
terel in list B attacliei to the plaint, 
the right to rocover nankar allowance 
from the Ajulhia estate, and certain 
specific plots of land The plaintiffs also 
prayed for recovery of possession of a 
house together with a well and for mesne 
profits as well as for a certain sum on 
account of costs of the material of that 
house and for damages. We may at once 
state that wo are not in any way con- 
cerned in this appeal with the house, or 
the mesne profits or the cost of material 
of the house or damages. The enquiry 
into these matters has been postponed 
by the lower Court till after the deci- 
sion of the suit. 

It is necessary to state that the property 
consists of underproprietary (zimindari) 
p roperty in villages Khandarkha, Debai, 

* For pedigree see p. 217. 


Ehunnipur and Bodaipur, district Fyza- 
bad. The superior proprietor of all 
these villages is the Ajudhia estate. The 
nankar allowance in dispute consists of 
Rs L 08-0-9 oub of a larger sum, which is 
receive 1 by the members of the family 
from the Ajudhia estate. The apaoifie 
plots of land consist of four plots 
Nos 1713, 1716, 17L8 and 1719, situate 
in village Dabai, named above. 

In order to understand tho cisc of tho 
plaintiffs it is necessary to classify the 
property entered in list B attached to tho 
plaint into three classes mentioned 
below : 

Glass 1 — jonsiats of the property whioh be- 
longid to Ambika Bakhsh, tho husband of Mt. 
Rainkali, and which after his death passed on 
to Mt. Ramkili, his widow. This property 
consists of shares in villages Kandarkha, 
Khunnipur and Bodaipur. 

Glass Il^consists of tho property which be- 
longed to Sifnt Bakhsh, son of Harpal Singh, 
and after his death came into possession of his 
widow Mt. Hans Raj Knar and after her death 
a moiety of it came in tho possession of Mt. 
Ahbaran Knar, mother of Ambika Bakhsh, and 
widow of Amin Singh, and after her death in 
tho possestion of Mt. Ramkali. This property 
is also situate in villages Kandarkha, Debai 
and Khunnipur, 

Glass III — consists of tho property, whioh 
once belonged to Dirigbbijai Singh and after 
his death came into possession of Mt. Anar 
Kuar, and after her death l/6th share of the 
same came into po.sso.S3ion of Mt. Ahbaran 
Kuar, mother of Ambika Bakhsh and after her 
death into the possession of Mt, Ramkali, 

The four plob3 of land a3 mentioned 
above situate in village Dohai are those 
which fall into the share of Mt. Rxmkali 
by virtue of a partition of tho revenue 
Court held in the year 1923- In order 
to undorsbeand the plaintiff’s case, we 
think it also necessary to mention hero 
tho dates of the deaths of various persons 
mentioned above, which are relevant for 
the purposes of this case and about whioh 
except in one case there is no further dis- 
pute between the parties. 

Aman Singh, father of Ambika Bikhsh 
Singh died prior to 1875 whereas 
Ambika Bakhsh Siugh died iu 1881. 
The defendants, however, do not admit 
this but allege that both died in 
1881, Ambika having, died a few days 
prior to Aman Mt. Anar Kuir, mother 
of Dngbijai Singh and widow of Shooraj 
Singh, die I in 1881. Mt liana Raj Kuar, 
widow of Sant Bakhsh, died in 1896. Mb. 
Ahbaran Kuar, mother of Ambika Bakhsh 
Singh, died in 1905 Mt Rimkcali, widow 
of Ambika Bikhsh Singh, died in March 
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1923. We may also mention that the 
present suit was brought in March 1926. 
The plaintiffs' ease regarding the proper- 
ty mentioned in Class I is that it belong- 
ed to Ambika Bakhsh Singh, and after 
his death went to his widow Mt Ram- 
kali, who was then of tender years 
(in age) and was helped in tho manage- 
ment of tho same by her inother-in-law, 
Mt. Ahbaran Kuar. Mt Ramkali was in 
possession of the said estate as a Hindu 
widow, and she having died in 1923, tho 
plaintiffs are entitled to tho said proper- 
ty as next reversioners of her husband, 
the defendants having no title to it in 
the presence of the plaintiffs. 
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the death of Mt. Aaar Kuar in 1881 half 
the property went to the branch of Sital 
Bakhsh Singh, the ancestor of the defan- 
dants, and half tho property was divided 
among three branches, each taking i/6th. 
One of tho said branch was that of Sant 
Bakhsh, the other being that of Kamta 
Bakhsh, ancestor of tho plaintiffs, and 
the third being that of Aman Singh, 
This share was in patti Shoo Raj Singh, 
named aftor tho hu3l)and of Mt Anar 
Kuar. The plaintiffs’ case is that the 
share which Mt. Ahbaran Kuar got in 
the said property was also that of a life- 
estate without power of alienation with 
the consent of their ancestor Kamta 
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Tke plaintiffs’ case regarding tlie pro- 
perty mentioned in Class If is that after 
the death oE Mt. Ilans Rij Kuar in 1896, 
Kamta Bakhsh Singh, their predecessor- 
in-title, became entitled to the whole of 
it, but ho got mutation effected in res- 
pect of a moiety thereof in favour of^Mt. 
Ahbaran Kuar giving her a life-estate 
with no power of alienation, and that 
after the death of Mt. Ahbaran Kuar, 
Mt. Ramkali also entered into possession 
of the said property as a Hindu widow 
and now after her death ’in 1923, tho 
plaintiffs are entitled to that property as 
well. 

The plaintiffs’ case regarding the pro- 
perty mentioned in Class HE is that after 


Bjikhsh Singh, and consequently she pos 
SGSsed only a widow's estate in the said 
property, and Mt Ramkali who came 
into possesssion thereof after the death 
of Ahbaran Kuar was also in possession 
as a life-estate holder, and after her death 
the plaintiffs as the next reversioners of 
her husband are entitled to the said pro- 
perty 

In this Court tho plaintiffs appliol to 
us for the amendment of their plaint to 
the effect that if all these properties be 
held to be absolute properties of Mt. 
Ramkali and as such her streedhan, they 
being the nearer heirs of her husband are 
the heirs of her streedhan property also, 
there being no other preferential heirs in 



2iB Oudh 

existence. The amendment was not 
opposed by the defendants and we have 
allowed it. It was also admitted on be- 
half of the defendants that the plaintiffs 
are the streedhan heirs of Mt. Bamkali. 

It will thus appear from what we 
have stated above that the case of the 
plaintiffs is that Mt Ramkali was in 
possession of all the various properties 
in suit as a Hindu widow and that w':ey as 
the next reversioners of her husband are 
now entitled to it In the alternative their 
case is that if any item of the property 
in suit be held to be the absolute proper- 
ty of Mt, Ramkali, they are also entitled 
to it, being the streedhan heirs of the said 
Jody 

The defendants contend that the posses- 
sion of Mt Ramkali in rc^spect of none of 
the property in suit was that of a Hindu 
widow. As to the property mentioned 
in Class [ their case is that Ambika 
Singh died during the lifetime of his 
father Aman Singli and consequently Mt. 
Ramkali had no right to inherit the pro- 
perty in suit, and that if she remained 
in possession, her possession must be 
deemed adverse They also denied that 
Mt. Ahbaran Kuar was in possession of 
the property as a life-estate holder and 
that Mt Ramkali succeeded her in the 
same capacity. Their contention is that 
Mt. Ahbaran Kuar was in possession 
without any title and thus her possession 
must be deemed to be adverse and if Mt 
Ramkali came into posscstion of the said 
property whether in her lifetime or 
after her death her possession must also 
be deemed to bo adverse. 

As to the nankar allowance they also 
denied the plaintiffs’ title and set up the 
adverse possession of Mt Ramkali in 
respect thereof. They also contended that 
the effect of the revenue partition was 
that Mt Ramkali should be deemed to 
be the absolute owner of the four above 
mentioned plots in the village Debai. and 
that plaintiffs could not claim those plots. 

With regard to these various kinds of 
the properly they sot up a deed of gift of 
6th November 1922, executed in their 
favour by Mt. Ramkali and also a lease for 
thirty years executed in their favour by 
her on the same date. 

The plaintiffs denied the validity of 
the deed of gift and of the lease and urged 
that in any case they wore entitled to the 
lessor's interest at present and to the 
actual possession of the property after 
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thirty years since they were the heirs of 
Mt. Ramkali. 

We might also mention one more point 
and it is regarding ths share in the vil- 
lage Khunnipur. The plaintiffs alleged 
that apart from the above allegations 
neither Mt. Ahbaran Kuar nor Mt. Ram- 
kali was in possession of the said share, 
but that it had been in possession 
of the mortgagees one after another 
and that the plaintiffs had redeemed 
that property from the last mort- 
gagee and were now in possession of the 
same Their cise, therefore, in regard to 
this propoity is that there could be no 
adverse ps^session of Mt, Ramkali in res- 
pect of the same. 

From the pleadings stated above it 
will appear that the principal points for 
trial in the case were as follows ; 

(1) Whether Ambika Bakhsh had BUTvived 
his father Aman Singh ? 

(2) Whether Mt. Ahbaran Kuar was in poB- 
scaaion as a life-ORtate holder with the permis- 
sion of the plaintiffs or whether her poBsesiion 
was adverse ? 

(3) Whether the possesBion of Mt. Ramkali 
was in respect of any of the propoity in suit 
that of a Hindu widow of whether her passcB- 
sion was also adverse 7 

(4) Whether the share ni village Khunnipur 
had been in pOBseesion of mortgagees one after 
another and whether the plaintiffs had ro' 
doomed the last mortgagee and whether under 
bheso ciicuinstancoB either Mt. Ahbaran Kuar 
or Mt. Ramkali could be deemed to have been 
in aclvorse poBSOBBiou of the same ? 

(5) Whether the plaintills were entitled bo 
tho naukar allowance, claimed by them 7 

(C) Whether Mt. Bamkali was the absolute 
owner of the four plots of land in village 
Dobai, which had fallen to her share at the 
time of the partition. 

A number of issues wore framed in the 
trial Court but the principal points 
covered by them have been mentioned by 
us above. The learned Subordinate Judge 
of Fyzabad found that Ambika Bakhsh 
Singh survived Aman Singh ; that Mt. 
Ahbaran Kuar was in possession as life- 
estate holder with the permission of the 
predecessor-in-title of the plaintiffs; that 
Mt Ramkali's possession in regard to the 
property mentioned in Class 1 was that 
of a Hindu widow and that her posses- 
sion with regard to the property men- 
tioned in CltCBses II and 111 was adverse. 
He also found that the possession of the 
mortgagees over the share in the village 
Khunnipur had not been established, nor 
the fact of the redemption by the plain- 
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tififa of the aaid property. He. howeveri 
held that the plaintiSa' right to the 
nankar allowance in suit was established 
but they were not entitled to olaim the 
four plots of land, since they were the ab- 
solute property of Mt. Bamkali As to 
the property regarding which the learned 
Subordinate Judge held that Mt Bamkali 
was absolute owner by virtue of her ad- 
vei 86 possession or partition, be upheld 
the deed of gift and the lease dated 6th 
Novemjber 1922. He, therefore, dismissed 
the plaintilfs’ suit in respect of those 
items of the property and decreed it in 
respect of the rest 

Both pirties have now appealed to this 
Court against the decree of the Subordi- 
nate Judge, the plaintiffs appeal being 
First Civil Appeal No. 141 of 1927, and 
the defendants’ appeal being First Civil 
Appeal No. 142 of 1927 The result of 
these two appeals is that all the points, 
which were decided hy the learned Sub- 
ordinate Judge, now require a decision 
from ua, and the whole case has, there- 
fore, been argued in respect of each of the 
point on both sides We therefore, now 
proceed to give our findings in respect of 
each of the points stated above as the 
main points for trial in the Court below 
i4s to point No 1 

Whether Ambika Bakhsh Singh had 
survived his father Aman Singh. (The 
judgment discussed the evidence and 
concluded as follows). We are, therefore, 
of opinion that it has been satisfactorily 
eslablished that AmbiUa Bakhsh survived 
his father Aman Singh. The first point, 
is, therefore, decided against the defon- 
dents and in favour of the plainbilTs 
As to point No 2. 

Whether Mt. Ahbaran Kuar was iu 
poBBOBsion as a life-estate holder with 
the permission of the plaintiffs or whe- 
ther her possession was adverse ? 

We may state that this point is 
covered' by issues 3, 5 and 8 and has been 
found by the learned Subordinate Judge 
in favour of the plaintiffs. It is clear 
from the evidence on the record that Mt. 
Bamkali and Mt Ahbaran Kuar both 
lived together, and that the relations bet- 
ween the daughter-in-law and the mother* 
in-law were quite good. That fact shows 
that both of them maintained themselves 
out of the income of the same property 
and under these circumstanoes it oannot 
be said that the possession of the mother- 
in-law was in any way adverse to the 


daughter-in-law. As to whether it was 
adverse to the plaintiffs we find it estab- 
lished from the evidence on the record 
that it was not so. Begarding the pro- 
perty which came to Mt Bamkali as heir 
to her husband Ambika Bakhsh Singh it 
is evident that the possession of Ahbaran 
Kuar could not be deemed to be adverao 
bo the plaintiff as long as Mt Bamkali 
lived. Their right to possession of th© 
said property would accrue only after ths 
death of Mt. Bamkali and if any other 
person with the consent of Mt. Bamkali 
was in possession during her lifetime- 
her possession could not be deemed ba 
be adverse against them The possession; 
of a Hindu widow for her life is a pos- 
session to which she is entitled by virtue 
of law, and it cannot be deemed to be 
adverse against the reversioners in the[ 
sense that it might extinguish their, 
rights. Similarly if any person during: 
the lifetime of the widow comes into; 
possession of the property with the con-i 
sent of the widow, his or her possesaiODi 
oannot be deemed to bo adverse to, 
them As to the property which was' 
left by Mb Anir Kuar, mother of Drig- 
bijai Singh, and by Mt Hanaraj Kuar, 
widow of Sant Bakhsh Singh, we find 
that Mt Ahbaran Kuar was nob entitled 
to get any share out of those properties, 
since her husband Aman Singh had died 
before the death of Anar Kuar or the 
death of Mt Hansra] Kuar, when the suc- 
cession should be deemed to have opened. 

As to the property held by Anar Kuar 
it is clear that after her death in 1801 it 
was divided between the two brancheB,^ 
one consisting of the defendants and 
the other consisting of Bakhsh Singh, 
Kamta Bakhsh and Ambika Bakhsh, all 
descendants of Balwant Singh. After th& 
death of Mt. Hansraj Kuar in 1896 Mb, 
Ahbaran Kuar applied for mutation of 
names and the plaintiffs filed objections 
and ultimately a compromise was arrived 
at to the effect that half the property 
should be recorded in the name of Mt. 
Ahbaran Kuar for her life only without 
the power of alienation and that the other 
half should be recorded in the name of 
the objectors. This would appear 
from Ex. ‘ 46, which is printed on 
P. B. 36, part 3. The compromise waa 
filed in the mutation case relating to vil- 
lage Kandarkha and is dated 27th August 
1896 The compromise purports to have 
been signed by Chandra Shekhar Singh 
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the plaintiff and Mt. Ahbaran Kuar. The 
revenue Court ordered the mutation o! 
names to be effected in accordance with 
the compromise on 2l9t November 1B96. 
It appears From the record that in regard 
to Village Debai the name of Mt. Ahbaran 
Kuar was entered by virtue of the order 
of the same date : vide Ex 39 This 
ehowa that it was by virtue of the same 
compromise that mutation was elTected 
in favour of Mt. Ahbaran Kuar in respect 
of that village also. It is in evidence of 
P. W. 8 that mutation in favour of Mt. 
Ahbaran Kuar in respect of all the vil- 
lages was by virtue of the said compro- 
mise. The witness has been believed by 
the learned Subordinate Judge and we do 
not see any reason why his testimony 
should be rejected. It is also proved by the 
khewat of the village Khunnipur (Ex. 40 
printed on F. B, 8) that the mutation was 
effected in favour of Mb. Ahbaran Kuar in 
the same proportion as the two other 
villages. The learned Subordinate Judge 
says that this fact indicates that the 
mutation must have been effected in res- 
pect of this village also yp pursuance of 
the oompromise mentioned above. We 
agree with him In a case decided by 
this Court and reported in Bam Abhilakh 
V. Mt Chaurasi (l), it was held that in 
similar circumstances it may be presumed 
that possession in regard bo the entire 
property was by virtue of a compromise. 
We adhere to the view of law taken in 
that ease It appears to us to bo there- 
fore clearly established that the muta- 
tion in favour of Mt Ahbaran Kuar in 
respect of all the villages was made in 
pursuance of a compromise between her 
and the plaintiffs, which was to the ef- 
fect that she was to remain in possession 
of the share given to her for her life and 
without any power of alienation Indeed 
this finding of tho learned Subordinate 
Judge was not assailed by the learned 
counsel on behalf of the defendants-res- 
pondents during the course of the argu- 
ments in appeal We therefore find that 
Mt. Abharan Kuar was in possession of 
property entered in her name with the 
consent of the plaintiffs and that her pos- 
session in respect thereof could not be 
deemed to be adverse 

As to point No 3. 

Whether the possession of Mt. Ram- 
kali was in respect of any of the pro- 
perby in suit that of a Hindu widow 
i 1) A. I. R, 1927 Oudh 5827 
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or whether her possession was also 
adverse — This point is embodied in 
issue 6. This is one of the most im- 
portant points in the case. The question 
which we have to deal with under this 
head relates to the nature of possession 
of Mb. Bamkali in respect of different 
classes of property, of which she was in 
possession. As to the property of Class 
1, which belonged to Ambika Bakhsh 
and was mutated in favour of bis widow 
Mt Bamkali after his death, there is no 
difficulty. The only point urged by the 
defendants in that connexion was that 
Ambika Bakhali had died during ths life- 
time of his father Aman Singh and con- 
sequently Mt. Bamkali had not succeeded 
to that property as a Hindu widow. We 
have already dealt with this question 
under the first point. We have agreed 
with the finding of the learned Subordi- 
nate Judge on this point that Ambika 
Bakhsh survived Aman Singh. In that 
view of the case there can be no doubt 
that Mt Bamkali succeeded to that pro- 
perty as a Hindu widow and the plain- 
tiffs are now entitled to it as the next 
reversioners of her husband. It is in 
regard to this property that the claim of 
the plaintiffs has been decreed by the 
learned Subordinate Judge. Wo, therefore, 
maintain that part of the decree of the 
learned Subordinate Judge and hold that 
Mt Bamkali could not be considered to be 
in adverse possession of that property 
Tho question of adverse possession 
only arises in respect of tho property 
which was in possession of Mt Ahbaran 
Kuar, the mother of Ambika Bakhsh, 
and after her death it came into the 
possession of Mt Bamkali To be 
strictly accurate the mutation of name 
in respect of the property situate in 
Debai was with the consent of Mt. 
Ahbaran Kuar effected in favour of Mb 
Bamkali during her lifetime. The ques- 
tion whether she obtained possession 
of that property during the lifetime of 
Mt. Ahbaran Kuar, or after her death 
is in our opinion immaterial because it 
is admitted that except the share in vil- 
lage Khunnipur, which is alleged by the 
plaintiffs to have been in the possession 
of the mortgagees and in their possession 
after redemption, she remained in pos- 
session of the entire property, which 
was originally mutated in favour of 
Mt. Ahbaran Kuar for more than 12 
years after her death- The learned Sub- 
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ordinate Judge has found that Mt. Ahba- verse to another when he enters upon 


ran Kuar died somewhere in 1895 and it 
is admitted that Mt Bamkali died in 
1923. 

In order to determine the nature of 
possession oE Mt Bimkali in respect of 
the property which came to her posses- 
sion either during the lifetime of Mt. 
Ahbaran Kuar or after her death we 
have to see what the law on the subject is. 

It is a settled rule of law that the pos- 
jsession^of a Hindu female, in respect of 
Ithe property to which she has come into 
jpossession, but is not entitled to it by 
jway of inheritance under the Hindu law. 
jmust be deemed to be adverse to the 
jreversioners and cannot be considered to 
|be that of a mere life-estate holder, un- 
less an arrangement or an agreement to 
that elloct is proved to have been arrived 
at between her and the reversioners or 
unless she has herself declared that she 
held only as a limited owner possessed 
lof a life-estato. This rule of law will 
Ibe found to be laid down in two decisions 
of their Lordships of the Privy Council, 
one reported in Mt, Lachhan Kunwar v. 
Manorath Bam (2) and the other re- 
ported in Sham Koer v. Dah Koer (3). 
[n the former case it was laid down by 
their Lordships that where a Hindu 
female made a clear declaration either 
at the time when she took possession or 
subsequently that she took the property 
as a Hindu widow, her possession could 
not be deemed to be adverse to the rever- 
sioners, who would be entitled to the 
property after her death This proposi- 
tion is based upon the elementary prin- 
ciple of law that no man can acquire by 
adverse possession a right higher than 
what he declares to he in possession of. 
In the latter case it was laid down by 
their Lordships that if a Hindu female 
be shown to have come into possession 
of a property, to which she was not 
entitled by way of inheritance, as a result 
of arrangement with the reversionary 
heirs, her possession cannot be deemed 
to bo adverse against them, and they 
would bo entitled to recover the property 
after her death. This proposition is 
based upon another elementary principle of 
law which is to the etiect that a person’s 
possession cannot be deemed to ha ad- 

(2) [18151 22 Cal. 445=22 I. A. 25=G~S^. 

523 (P.O.). 

(3) [19021 29 Cal. 604 = 29 I. A. 132=6 0. W. 

N. C57=8 Sar. 20O(P.C.). 


it with his consent. 

The rule of law stated by us in regard 
to the possession of a Hindu female as 
enunciated by their Lordships of the 
Privy Council in the two cases quoted 
above was again affirmed by their Lord- 
ships in a subsequent case reported io 
Satgur Prasadh v. Rishore Lai (4). 
It was recently followed by a Bench of 
this Court in Baj Bahadur Singh v. 
Kadhatya BaJehsh Singh (5), to which 
one of us was party. We have, there- 
fore, to see whether Mt. Bamkali’s pos- 
session in respect of the property which 
was in possession of Mt. Ahbaran Kuar 
could after her death be doomed to be 
ascribable to any one of the two prin- 
ciples laid down by the Privy Council. 
As to Village Kandarkha we find that 
Mt. Ahbaran Kuir got mutation of name 
effected in favour of Mt Bamkali in her 
own life time. This would appear from 
Ex 49, which will be found printed on 
P. B. 43 of part 3, which is an extract 
from mutation register in respect of 
pukhtadari haciyat in village Kan- 
darkha. It shows that Mt. Bamkali’s 
name was entered in place of Mt. Abba- 
rau Kuar by virtue of inheritance due to 
old ago. The actual words used in the 
vernacular are Wiramt aJam zaiefi 

It is difficult to follow the legal 
significance of this expression because 
a right of inheritance cannot be deemed 
to accrue during the lifetime of a 
person, who is old. Such right can 
only accrue after his death. What 
appears to us to be the real meaning 
of this is that Mt. Ahbaran Kuar had got 
old and therefore she put Mt. Bamkali 
in possession of the property and because 
the revenue Courts would only recognize 
possession obtained either by inheritance 
or transfer, it was thought proper in this 
case to describe her corning into posses- 
sion of the property by vii tue of inheri- 
tance. The order is dated 28th July 
1904 and the entry was made by the 
patwari iu the village registers on the 
8th October 1904 The learned Sub- 
ordinate Judge has found that Mt Ahba- 
ran Kuar died in 1905, with which find- 
ing we quite agree, and consequently it 
is proved clearly from this documont 
that the mutibion of namos was effected 

(4) A. 1. R. 1919 P. 0. 60=4-2 All. 152=45 
I. A. 197 (P C ). 

(5) A. I. R 1927 Oudh 138. 
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in favour o^ Mt. Bamkali in respeofc of 
tbo property situate in village Kan- 
darkha during the lifetime of Mt. Ahba- 
Tan Kuar. No proof has been given on 
Hiehalf of the plaintiffs to prove that the 
mutation of names in respect of this vil- 
lage was effected in favour of Mt Ram- 
kali as a result of an arrangement with 
them The only contention put for- 
ward before us by the learned counsel 
for the plaintitfs-appellaiits was that as 
mutation of names has been effected in 
favour of Mt Ramkali by way of inherit- 
ance it must be deemed that she took the 
property only as a life-estate holder 
The contention was that she could nob 
take more than what was possessed by 
Mt. Ahbaran Kuar. We do not think 
this contention is a sound one It may 
he that during Mt. Ahbaran Kuar’s life 
the possession of Mt. Ramkali may be 
<loomed to be of some character as that 
of Mt. Abharan Kuar, since she took 
possession with her consent, but it ap- 
pears to us to bo clear that after tho 
■death of Mt. Ahbaran Kuir tho plain- 
tiffs could have taken possession of 
tho property from Mt Ramkali, and un- 
less it be proved that she continued in 
possession with the consent of the plain- 
tiffs, her possession after the death of 
Mt Ahbaran Kuar' cannot bo considered 
to be in the same capacity as that of 
jAhbaran Kuar. The more fact that a 
iHindu female declares that she is in pos- 
Isession of the property by way of inheri- 
Itaoce does not show that she declares 
I'herself to be in possession as a limited 
jowner. The real view in such a case would 
|be that she not being entitled to posses- 
Ision by way of inheritance, her posses - 
Ision must be deemed to be that of a tress- 
jpasser and consequently adverse against 
the reversioners, unless they prove that 
it was with their consent 

Wo are, therefore, of opinion that 
the possession of Mt. Ramkali in res- 
pect of tho property situate in vil- 
lage Kandarkha must be deemed to 
be adverse to the plaintiffs. Wo must 
make it clear that this is only in respect 
of the property which she got as an heir 
to her husband Ambika Bikbsh Singh. 
(The judgment then discussed tho evi- 
<1eDce in respect of the remaining items 
and conclud^) The result of our finding 
on this point is that we maintain the 
finding of the learned Subordinate Judge 
in respect of the shares whieh stood 


mutated in favour of Mt. Ahbaran Kuar 
in regard to two villages Kandarkha and 
Debai, and set it aside in respeot of the 
village Khunnipur. 

As to point No. 4. — Whether the share 
in village Khunnipur had been in posses- 
sion of mortgagees one after another and 
whether the plaintiffs had redeemed the 
last mortgagee and under these ciroum- 
stanoes either Mt Ahbaran Kuar or Mt. 
Ramkali could be deemed to have been in 
adverse possession of the same ? 

The next point with which we have to 
deal is the alleged adverse possession of 
Mt. Ahbaran Kuar or Mt Ramkali in 
respect of the property situate in village 
Khunnipur, which, the plaintiffs alleged, 
had been in actual possession of the mort- 
gagees and which after redemption in 
1917 had come into their possession. Tho 
learned counsel for the plaintiffs took up 
two positions with regard to this property 
The first position was that he challenged 
the finding of the learned Subordinate 
Judge to the effect that the possession of 
tho mortgagees over this property had 
not been established, nor had the alleged 
subsequent redemption of the said pro' 
perty by the plaintiffs and their posses- 
sion over the same been proved The 
second position was that tho property 
being in possession of the mortgagees and 
after redemption that of the plaintiff 
there could be no adverse possession in 
regard to the equity of redemption. Wa 
now proceed to deal with each of these 
positions. (The judgment discussed evi- 
dence as to the first position and conclu- 
ded) Our finding therefore on this point 
is that the property in village Khunnipur 
was never in possession of either Mt. 
Ahbaran Kuar or Mt Ramkali, but it 
was at first in the possession of Jagdatt 
and then in the possession of Baghunath 
and Sheo Sahai as mortgagees of the said 
property and after the redemption of 
19 L7 it came to the possession of the 
plaintiffs, who remained in possession 
thereof till the death of Mt. Ramkali. 

As to the second position we may ob- 
serve that we have already held while 
dealing with point No. 3 that the muta- 
tion of names effected in favour of Mt. 
Bamkali in tho year 1910 in respect of 
the property situate in village Khunnipur 
was by virtue of an arrangement with 
the plaintiffs. That alone would show 
that Mt. Ramkali 's adverse possession in 
regard to this property could not be held 
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to havo been establislieJ. Buk apart from 
this we are also of opinion that the mere 
fact that the name of Mt. Bimkah was 
'entered in the khewat in respect of this 
property cannot be held to be a sufficient 
proof that she was in adverse posses- 
sion of the equity of redemption, and 
and we say so tor two reasons: firstly, that 
the property was in possession of the 
mortgagees and secondly that the muta- 
tion of names was effected in her favour, 
with tfte consent of the plaintiffs. We 
are not prepared to hold that mutation 
offeoted under such circumstances could 
be any evidence of adverse possession of 
Mt Bamkali in respect of the equity of 
Tedemption The leivned counsel for the 
plaintiffs-appelLints argued thxt an 
equity of redemption could never bo con- 
sidered as capable of adverse possession 
|[n face of the ruling of their Lordships 
of the Privy Council in Khairajmal v. 
Daim (6) such a wide proposition cannot 
bo maintained it would appear from 
the judgment of tlieiu Lordaliips (p. 32) 
that if certain facts had beon established 
in that case they would have been con- 
sidered by them as sufficient evidence of 
adverse possession of the equity of re- 
|demption. We arc, therefore, of opinion 
jthat it must be held on the facts estab- 
.lished in each case whether they would 
'amount to be the cogent evidence of ad- 
jverse possession of the equity of redemp- 
'tion. The same view was taken in a 
well-known judgment of the Bombay 
High Court reported in Tarubai v 
Venkatarao (7) Batty, J , considered 
this question in a most learned and 
exhaustive manner and observed as fol- 
lows on p. 66 : 

" Tho result is, ns above indicatsd, if tliero 
has boon no ouster or " open and notorious 
act of taking possession," then the person re- 
lying on Ilia poasossion to defeat title, must 
show that it was of such a nature, and in- 
volved the exorcise of rights so irreconcil- 
able with those claimable by the plaintiff, ah 
to give the plaintill occasion to dispute that 
possession (or, in other words, that it was such 
as to give a oauso of action or right to sue for 
poBBOBsion) throughout the twelve years next 
preceding tho suit. The mere oxistonLO of 
the claim without possession, aotual or con- 
iitructive, will not suilioo as a bar to a title 
proved or admitted . Secy, of Stale v. 
Krishnanomi Gupta (8). And oven where 
there is poBsossion, if it has commenced with- 

(6) [1905] 8i Oal, 290-32 I. A. 23=8 Sar. 

734 (P.C.f. 

S [1903] 27 Bom. 43~4 Bom. L. R. 721. 
[1902] 29 Gal. 619=29 1. A. 104=8 Sar. 
960 (P.O.). 


out any act of dispossession, and is susceptible 
of explanation by reference to a title not in- 
oonsistent with the rights cf tho person 
against whom it is set up, or of one holding 
on behalf of such person or temporarily en- 
titled to exercise his lights, there can be no 
necessity to call that posBessioa in question, 
unless and until interference with the right 
of the person against whom it is alleged has 
bean manifested by acts affecting his existing 
right, or ha.s otherwise baen brought to his 
knowledge." 

The same principle was followed in the 
late Court of the Judicial Commissioner 
of Oudh, in a recent case where this sub- 
ject was discussed exhaustively by 
Mr. Dalai, A J C , (now Mr. Justice 
Dalai), vide Jai (iovind Singh v Abhai- 
raj Singh (9), We are in entire agree- 
ment with the view of law taken in that 
case 

The facts that have been established 
in tho case before us are that tho pro- 
perty was in possession of the mortgagee 
and the persons in whom the equity of 
redemption vested allowed the mutation 
of names to be effected in favour of 
Mt Bimkali under circumstances which 
show that mutation was to be made in 
her favour as an heir to another lady, 
which meant that mutation was allowed 
only for her lifetime, with no power of 
alienation [n such a case we are unable 
to hold that adverse possession of the 
equity of redemption has been estab- 
lished We are supported in this view 
by a recent decision of their Lordships 
of the Allahabad High Court reported in 
Knar Sen v Darbari Lai (iO) In that 
case a mortgagee was in possession of 
certain property under an usufructuary 
mortgage and certain persons had suc- 
ceeded in getting their names recorded in 
the revenue papers in place of the mort- 
gagor against his consent and it was 
held that they could not on that basis 
acquire adverse possession of the right to 
redeem. We must point out that for 
the purpose of our case it is not neces- 
sary to go to the extent to which their 
Lordships of the Allahabad High Court 
went in that case. In the case before 
us the mutation was effected iu favour 
of Mt. Bamkali with the consent of 
Chandra Shekhar, the plaintiff, while in 
the case before the Allahabad High Court 
the mutation had been effected in spite of 
the resistance offered by the person 

(9) A. I. R. 1924 Oudh 40=26 O. 0. 308. 

(10) [1916] 30 All. 411=34 I. C. 171=14 
A. L. J. 498. 
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actually entitled to the property. At 
any rate it is clear that in the circum- 
stancoB proved in this case it is not pos- 
sible for us to hold that Mt. Bamkali 
acquiied adverse possession to the equity 
of redemption on the basis of the muta- 
tion effected in her favour in respect 
thereof in the year 1910. 

Our finding, therefore is that Mt. Ram- 
kali's possession in respect of the equity 
of redemption cannot bo held to bo ad- 
verse and the plaintiffs are entitled to 
claim this property of their suit which 
is within 12 years from the date of her 
death in 1923. 

As to yoint No. 5. 

Whether the plaintiffs were entitled to 
the nankar allowanco'claimed by them ? 

The point under this head relates to 
the plaintiffs' claim in respect of nankar 
allowance and forms the subject-matter 
of issues 11 and 12. 

The learned Subordinate Judge has 
gone into this matter in great detail 
as will be found from his finding on 
issue 11, and has held that Mt. Eamkali's 
share in the entire nankar payable to the 
family comes te Rs- 109-0-9 This ac- 
count is admitted by both the parties 
Indeed no arguments wore addressed to 
us by any side in regard to this question. 
The plaintiffs have claimed a declara- 
tion with respect to Rs. 108-0-9, be- 
oause this is the sum entered in the deed 
of gift executed by Mt. Ramkali in 
favour of the defendants 

The only point which was argued 
during the course of the arguments in 
this Court was the point, whether the 
fact that Mt. Ahbaran Kuar had received 
the nankar of the shares of Ambika and 
Harpal and whether by such receipt her 
adverse possession could be made out. 
The learned Subordinate Judge has held 
that although Mt Ahbaran Kuar enjoyed 
the nankar allowance of Harpal and 
Ambika's shares, she acquired no rights 
in them, for regarding the latter's share 
she oould not have any adverse possession 
during the lifetime of Mt Rimkali and 
also because she was in possession of the 
whole property with the consent of 
Mt Ramkali. Regarding Harpal’s share 
the learned Subordinate Judge has held 
that the adverse possession of Mb. Ahba- 
Kuar regarding these rights could nob be 
hold to have been established, because 
she was iu possession of all the pro- 
perty with the permission of the plain- 
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tiffs, and apart from this she had been in 
possession only for nine years. We are 
in entire agreement with this view of 
the learned Subordinate Judge. Nothing 
was shown in argument to show that 
this finding of the learned Judge is 
wrong We may state as a general prin- 
ciple relating to the nankar allowance 
that the mere fact that the plaintiffs 
have nob received their allowance tor 
some years would nob destroy the right 
to the said allowance It is a recurring 
right and in order to establish adverse 
possession in respect of such a right it 
must 1)0 clearly established by cogent 
evidence that the right of the plaintiffs 
to receive the nankar was clearly and 
openly denied to their knowledge, and 
that after such denial, the person setting 
up adverse possession had been continual- 
ly in receipt thereof by virtue of such an 
asserted right. We have looked into the 
record to find evidence of this character, 
but wo have nob been able to discover 
any evidence led by the defendants, 
which could the considered to be of the 
nature indicated by us above. Under 
these circumstanoos we are compelled to 
hold that the plaintiffs, are entitled to 
the declaration prayed for by them in 
respect of the nankar allowance and that 
their right to it has not bee extinguished 
by the alleged adverse possession. 

As to point No. 6. 

Whether Mb. Ramkali was the abso- 
lute owner of the four plots of land in 
vilLig Debai, which had ftiUen to her 
share at the timo of partion 7 

This point relates to the claim of the 
plaintiffs in respect of plots Nos 1713, 
1716, 1718 and 1719 situate in village 
Debai, and forms the subject of issues 9 
and 10 (The judgment discussed evi- 
dence in respect of this point and held 
that in respect of these plots of land the 
plaintiffs are entitled to a half share by 
virtue of the partition in their own right; 
they are also entitled to l/3rd out of half 
allotted to Mb. Ramkali of which she 
must be deemed to have been in posses- 
sion as the widow of Ambika Bakhsh 
Singh. The plaintiffs' claim must, there- 
fore, be decreed in respect of half plus 
l/3rd, i e 5/6bh in the entire four plots 
mentioned above, which constitute 
the proprietors' grove. The plaintiffs’ 
claim regarJing one-sixth must be 
dismissed. The deed of gift executed 
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by Mt. Ramkali in favour of the defen- 
dants oao, therefore, be deemed to be 
valid only to the extent of l/6th of those 
plots, which consitute the property of 
Mt. Bamkali Kuar by adverse possession. 
The judgment then proceeded). As to 
point No. 7. There is one more point, 
which is not covered by the six points 
whioh we have stated in the earlier por- 
tion of our judgment. This is the point re- 
lating b4 the plaintiffs’ right to claim the 
lessor's right in respect of the land regar- 
ding which Mt. Bamkali executed the 
lease in favour of the defendants for a 
period of thirty years. This lease was 
executed by her on 6th November 1922, 
the same date on which the gift in favour 
of the defendants was executed by her. 
It is Ex. B 89 and will be found to be 
printed on P. B. 65. The learned counsel 
tor the plaintiffs argued that even if Mt. 
Bamkali be considered to be the full 
owner of the property covered by the 
lease, they would be entitled to the 
lessors’ right and to actual possession 
after the expiration of the period for 
whioh lease had been executed as heirs^ 
of Mt. Bamkali. The defendants objected 
that this claim of the plaintiffs could not 
be entertained, since they had not put it 
forward in their plaint as amended in the 
Court below This is undoubtedly so, 
but an application was made before us 
during the course of arguments on be- 
half of the plaintiffs asking our permis- 
sion to amend the plaint so as to include 
this claim of the plaintiffs as well In 
order to meet the ends of justice we have 
allowed this amendment. Indeed the 
defendant’s counsel did not press any ob- 
jection to such amendment. The amend- 
ment, was, therefore, allowed. After 
having allowed the amendment we called 
upon the defendant’s counsel to state 
whether Chandra Sekhar, Chandra Bhal, 
Baldeo and Surendra Bakhsh, plaintiffs 1 
to i and the husband of plaintiff 5 were 
entitled to this property as streedhan 
heirs to Mt. Bamkali. The defendants’ 
counsel admitted this to be the case. In 
view of this admission we hold that so 
far as the property covered by the lease 
dated 6th November 1922 (Ex. B 89) is 
concerned, the plaintiffs are entitled at 
present to the rights of Mt. Bamkali as a 
lessor and to actual possession after the 
expiration of the period of 30 years fixed 
in the lease. 

The result of all these findings is that 
1929 0/29 & 30 
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the plaintiffs’ claim with regard to all 
the properties in regard to which their 
claim was decreed by the learned Sub- 
ordinate Judge will be maintained They 
will be given also a decree in respect of 
the property situate in village Debai in 
regard to whioh we have held that Mt 
Bamkali’s adverse possession is not 
established and in respect of four plot& 
of land mentioned above to the extent of 
5/6ths. The plaintiffs will also be en- 
titled to the house and the well provided 
they are found to stand on the property 
decreed to the plaintiffs as decided by 
the lower Court The question of mesn^e 
profits and damages will also be subsequ- 
ently decided in accordance with the 
findings given by us above. We, there- 
fore, allow the appeal of the plaintiffe 
(F C A 141 of 1927) to this extent 
that they will, besides the property de- 
creed to them by the Court below, also 
get a decree in respect of the share 
situate in village Debai, District Fyzabad, 
the mutation of which stood in the name 
of Mt. Bamkali at the time of her death, 
and in respect of 5/6ths share in plots 
Nos 1713, 1716, 1718 and 1719 situate 
in patti Chandra Sekhar, mahal Gaya 
Prasad, of the aforesaid village Debai 
They will also be entitled to the lessor’s 
interest in respect of the property cover- 
ed by the lease dated 6th November 1922 
(Ex. B 89). We dismiss the appeal of 
the defendants (F. C. A 142 of 1927). 
As to costs our order is that the plaintiffs 
will get coats of both the Courts in pro- 
portion to the property decreed to them, 
whereas the defendants-respondents will 
pay their own costs in both the Courts. 

D.D. Appeal 141 of 1927 allowed 

Appeal 142 of 1927 dismissed, 
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Full Bench 

Wazir Hasan, Ag. C. J., Mtsra and 
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ber 1928. 

^ (a) Charitable end Religious Truila Act 
(14 of 1920), S. 3 — Wakf for bonefit of spe- 
cified perioD or cleii of persons such os 
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^Indredi, dependBut* and otheri lii not a 
fruit for a public purpose. 

I Thfl Blgulflofttion of '‘oharity" is very wide 
4n the Mahomedan law generally and it is 
wider In the Imamla law. Provision for the 
maintenance of one’s kindred, dependants, 
■ervanti and persona oooupying P°“'- 

flon in relation to the wakf is chanty” in the 
ayes of the Mahomedan law and a wakf made 
In favour of any such person or class of per- 
sons is a valid wakf. But it cannot be said 
according to the same law that every .wakf 
made for the benefit of a spec i fled person or 
class of persons including persona and class 
of persons of the character described above is 
a trust for a “public purpose." [P 227 0l,2] 

(b) Charitable and Religioui Trusls Acl(14 
nf 1920) — Scope and applicability— Mui- 
aalnan Wakf Act. (42 of 1923). 

A trust covered by the provisions of th# 
Charitable and Religious Trusts Act of 1920, 
is not to be so wide in its purpose as a wakf 
under the Mussalman Wakf Act of 1023. The 
Act of 1928 deals with a trust by a person pro- 
fessing the Mussalman faith whatever its pur- 
pose public or private or partly public and 
partly private. On the other hand, the Act of 
1920 covers such trusts only as are oreated or 
exist for a public purpose only. [P 22B G 1] 

(c) Charitable and Religious Trusts Act 
<14 of 1920), S. 3 — Interpretation of words 
^'public purpose"— Real substance and pri- 
mary intention of creator must be looked at. 

The words “public purpose" in S. 3 of the 
Act of 1920 should not be interpreted in such 
a sense as to allow a trust which is oreated or 
exists for a public purpose in its substance 
and essence though supplemented by an illu- 
aory or wholly trifting provision, the purpose 
uf which may not be public or may be even 
private to be taken out of the provisions of the 
Act of 1920. The real substance of the trust 
and the primary intentiou of the creator of 
the trust must be looked at in 1] 

(d) Charilabla and Religious Trusts Act 
<14 of 1920 )— Applicability. 

The Act of 1920 applies only to those oases 
where the enfciia beneAt “under the wakf or 
trust is allotted lor public purposes:" A. I. R. 

1922 P. C. 259, Appl. [P 229 C 1] 

(e) Mussalman Wakf Act (42 of 1923), S. 4 
^Trust partly private and partly public- 
interested person can ap^ply under S. 4— 
Charitable and Religions Trusts Act, S. 3, is 
not applicable. 

Where a trust is of a public nature any per- 
son having an interest in the said trust is 
entitled to make the application contemplated 
by S. 3, Oharitable and Religious Trusts Act 
of 1920, but he is not so entitled iC the purpose 
of the trust oreated by a Mahomedan is partly 
public and partly private. In the latter case 
his remedy lies to make an application under 
6. 4 of the Act of 1928. [P 229 C 1] 

(f) Mnonalman Wakf Act (42 of 1923)-De- 
finilioB of wnkf. 

Per Rasa, J.— “Wakf” as defined in the 
Mnssalman Wakf Aot of 1923, includes wakfs of 
all kinds enoept such wakf as is described in 
8, 9, Mnssalman Wakf Validating Aot of 1919, 


under which any benefit is for the time being 
olaimable for himself by the person by whom 
the wakf was oreated or by any of his family 
or descendants, [P 280 G 1] 

Ryder Husein — for Applioaat. 

H. D. Chandra and Jafar Husain — 
for Opposibe Party. 

Opinion 

Wazir Hasan, Ag, C J. — {16th Fe- 
bruary 1929), This referenoe has arisen 
out of prooeediags taken under the Chari- 
table and Religious Trusts Aot of 1920, 
in the Court of the District Judge of 
Lucknow. Facts material to the referenoe 
are few and simple. The applicant 
Saiyid Shabbir Husain purporting to aot 
under the Mussalman Wakf Aot 1923 fur- 
nished particulars required by S 3 of 
that Act to the Court of the Distriot 
Judge of Luoknow in respeot of certain 
immovable property which he holds in 
the oharacter of a mutwalli. Following 
on the heels of this act of Saiyid Shabbir 
Husain, the respondent Sheikh Ashiq 
Husain made an application, purporting 
to fall within the provisions of S. 3, Cha- 
ritable and Religious Trusts Act 1920, to 
obtain an order embodying ceatain direc- 
tions to be issued to Saiyed Shabbir 
Husain for oompliance. Amongst others 
two objections were raised by the appli- 
cant to the last mentioned applioation:(l) 
that the Act of 1920 did not apply to 
the trust of which Saiyid Shabbir Husain 
was the mutwalli and (2) that Sheikh 
Ashiq Husain was not a "person having 
an interest" in the said trust. The 
learned District Judge rejected the objec- 
tions and issued certain directions which 
he thought necessary in the circumstances 
of the case to be complied with by the 
applicant Saiyid Shabbir Husain in rela- 
tion to the trust of which he was the 
trustee. As against this exercise of juris- 
diction by the learned District Judge an 
application in revision under S 115, Civil 
P C was preferred to this Court. That 
application came for hearing in due 
course before a Bench consisting of my 
learned brothers G N Misra and M. 
Raza. Haying regard to the importance 
of the questions involved in the case the 
learned Judges who constituted the Divi- 
sion Bench referred the following ques- 
tions for decision by a Full Benoh; 

I. Whether the Charitable and Religious 
Trusts Aot (14 of 1920) applies to the oases of 
mixed wakfs or trusts where a portion of the 
benefit is allotted for private purposes and a 
portion for publlo purposes so far as the latter 
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^orbioa is ooiioaraed or whebher it applies 
^aly to those oases where the eatire baaaAb 
innder the ^akf or trust is allotted for publio 
(purposes 7 

2. Whether a persou interested in a publio 
'Toliglous or oharitable wakf is entitled to make 
an application under S. 3, Oharitable and 
Religious Trusts Aot (14 of 1920), when the 
'^irustee of the said wakC has already furnished 
-to the Court all the particulars and accounts 
(relating to the wakf under Ss.3 and 5, Mussal- 
inan Wakf Act (42 of 1923) ? 

Tbb questioas raiised in the reference 
•oleairly involve the task of interpreting 
'the provisions of the Act of 1920 and also 
of the Aot of 1923 This in itself is a 
difficult task and the difficulty is en- 
hanced by the fact that there is no pre- 
•cedent before us eo which we cm turn 
for help or guidance In the circum- 
'Stances 1 must proceed to determine the 
interpretation required of us by the aid 
of general principles. The first principle 
'to which I should resort is that we 
should so construe these Acts as to avoid 
overlapping of or conflict between the 
provisions contained therein The second 
(principle to which also appeal may legi- 
timately be made for the purpose before 
'US is to take aid from accepted interpre- 
fjation of provisions of law enacted for 
^purposes akin or similar to the purposes 
•of the Acts with which we are concerned, 
bub the primary principle of interpreta- 
?tion to which all other principles must 
yield is to construe the provisions in 
accordance with the natural and obvious 
(meaning of the words used therein. 

That part of S. 3 of the Act of 1920, 
"which is relevant tor the purposes of the 
Teferenoe is as follows: 

"Any poraon having au interest in any 
'expreBs or oonstruotivo trutft created or exist- 
ing for a public purpose of a oharitable or 
'religious nature may apply,” 

To answer the first question we must 
assume that the trust in question is 
neither a trust for a publio purpose” nor 
for a private purpose, but it is a trust 
^partly for a public purpose and partly 
for a private purpose, if I may be per- 
•initted to use the last mentioned phrase. 
There is no dispute before us that the 
vvhole of the trust in question is of a cha- 
ritable if not also of a religious nature 
Even if there were any dispute in this 
behalf, as I understood the Mahomedan 
law, 1 should have no hesitation in hold- 
that the nature of the present trust 
is certainly oharitable. The sigaifioatioo 
■af “charity” is very wide in the Maho- 
jmeian law generally and it is wider in 


the Imiinia law Provisioi for the main- 
tenance of one's kindred, dependantSi 
servants and persons occupying similar 
position in relation to the wakf is “oha- 
rity” in the eyes of the Mahomedan law 
and a wakf made in favour of any suoh 
person or class of persons is a valid wakf. 
But can it be said according to the same 
law that every wakf made for the benefit] 
of a specified person or class of persons 
including persons and class of persons of 
the character described above is a trust 
for a “publio purpose” ? My answer is 
in the negative Mahomedan law in- 
cludes the Imamia law, and this is the 
particular law with which wo are con- 
cerned in the present case, clearly recog- 
nizes a distinction between a publio trust 
and a trust in which specified poisons or 
class of pBrsons are the immediate objects 
of the bounty of the author of the trust. 
When realizing and appreciating the 
diflerenoe between the two trusts just 
now mentioned it is essential to heir in 
mind the doctrine of oypres also. It may 
be that when the persons or the class of 
persons for the maintenance of whom the 
trust provides become extinct in oourse 
of time, the doctrine of cypres comes into 
operation in administering the trust. 

In the deed of trust in the present case 
I can find no trace of a dedication of a 
specified sum of money for the purpose of 
being spent on the poor and the needy in 
general. Indeed there are no words of 
dedication at all. Specified sums of 
money are allotted for the benefit of 
specified individuals and this allotment 
consumes the bulk of the trust property. 
The balance is left in the hands of the 
trustee for being utilized according to his 
direction on objects of charity at large 
and it is with reference to this balance 
that the learned Judges of the Division 
Bench from which this reference has 
come speak of the settlement as a wakf 
for a public purpose. 

We must assume that the legislature 
in enacting the provisions of the two 
Acts mentioned above was aware of the 
distinction which exists in law between 
a trust for a publio purpose and a trust, 
for a private purpose, yet we find that 
m enacting S. 3 of the Act of 1920 the 
words used by the legislature are “ trust 
for a publio purpose ” and that it has 
not used the words “ or partly publio and 
partly private purpose.” But what is 
still more siguifioant is that the legis- 
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lature has not used the word wakf ” 
either in S. 3 or in any other section of 
the Act of 1920. When we come to the 
Act of 1923, we find that the Act exclu- 
sively deals with " wakf ” made by a 
person professing the Mussalman faith. 
In the Act of 1920 no definition of the 
word " trust ’’ is given. On the other 
hand the word “ wakf ’’ is defined in 
Cl (e) S 2 of the Act of 1923 and the 
definition is as follows : 

" WakE maaos the permanent dedication by 
a peraoii professing the Mussalman faith of 
any property for any purpose recognized by 
the Mussalman law as religious, pious or 
charitable 

We have seen that in S. 3 of the former 
Act the words used are ' for a public 
purpose, " but the words in the section 
of the later Act are *' for any purpose ” 
It follows that a trust covered by the 
I provisions of the Act of 1920 is not to 
I be so wide in its purpose as a wakf under 
the Act of 1923 The conclusion which 
we draw, therefore, is that the Act of 
1923 deals with a trust by a person pro- 
fessing the Mussalman faith whatever its 
purpose public or private or partly 
public and partly private On the other 
hand, the Act of 1920 covers such trusts 
only as are created or exist for a public 
purpose only. As we are dealing with 
the case of a trust created by a person 
professing the Mussalman faith my obser- 
vations, therefore, should be read as rele- 
vant to the case of that nature alone. 
The legislature has not thought fit so 
far to enact a law on the lines of the Act 
of 1923 with respect to a trust created 
by a person professing any ether faith 
than the Mussalman faith 

Clearly when interpreting the words 
“ public purpose ” in S. 3 of the Act of 
1920 we should not interpret them in 
such a sense as to allow a trust which 
is created or exists for a public purpose 
m its substance and essence though 
supplemented by an illusory or wholly 
trifling provision, the purpose of which 
may be not public or may be even pri- 
vate to be taken out ef the provisions of 
the Act of 1920. We must look to the 
real substance of the trust and the pri- 
mary intention of the creator of the trust 
in every case. 

If the argument advanced by the 
Learned Judge of the Court below and 
repeated before us by the learned advo- 
cate for the respondeat to the effect that 
the words "public purpose" include 


pur^joses which are partly public and 
partly private were accepted, the result 
in BO far as the Mussalmans are concerned^ 
will be that the substantial provisions* 
of the two Acts will overlap each other,, 
and some of the provisions will come 
into a clash. Indeed to my mind the^ 
later Act of 1923 will becomo mostly 
superfluous Every purpose aimed at and 
object intended to be secured by the Act 
of 1923 in so far as the Mussalmans are^ 
concerned shall have been amply fulfilled 
and realized under the provisions of the^ 
earlier Act of 1920 Such a result we 
should obviously avoid to reach 

Section 12 of the Act of 1923 says that 
nothing in that Act shall affect any 
other enactment for the time being ia 
force in British India providing for the< 
control or supervision of religious or 
charitable endowments. This provision 
clearly shows that the later Act of 1923 
was not intended to have the effect of 
superseding the earlier Act of 1920 in so* 
far as the Mussalmans were concerned. 
The law under the two Acts, therefore, 
must be administered simultaneously, 
.and if both the Acts are held to cover 
the same subject-matter qua the Mussal- 
mans, we may find contradictory orders 
passed by Courts of co-ordinate jurisdic- 
tion. I am, therefore, of opinion that 
the trust in the present ease not being, 
a trust for a public purpose only as the 
order of reference assumes that it is 
not, the provisions of the Act of 1920 are 
inapplicable 

The enactments in S. 3 of the Act of 
1920 and in S 92, Civil P. C , 1908, are- 
clearly pari materia and the words : 

" express or constructive trust created for 
public purpose of a oharitablo ol religious^ 
nature ’’ 

are the same in both the sections The 
decision of their Lordships of the Judi- 
cial Committee in the case of Gopal Lai 
V. Puma Chandra (1) on the construc- 
tion of the words " public purpose " in. 
S. 539 of the former Civil F. C is there- 
fore relevant In that case the trustee' 
was directed to spend money out of the 
income of the trust property on the wor- 
ship of certain family idols. Such a 
trust was held to he a private trust and 
therefore not falling within the purview 
of B. 539 of the old Civil P. C. 

My answer to the first question there- j 
fore is that the Act of 1920 

(1) A. I. R. 1939 P. 0. 253^49 Qal. 459a4» 
1. A. 100 (P. 0.). 
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" applies only to those oases ^here the 
entire benefit under the wakf or trust is 
allotted for public purposes." 

My ansvyer to the second qnestioa is 
that where a trust is of a public nature 
any person having an interest in the said 
trust is entitled to make the application 
contemplated by S 3 of the Act of 1920, 
but that he is not so entitled if the pur- 
pose of the trust is partly public and 
partly' private. In the latter case his 
remedy lies to make an application 
under S. 4 of the Act of 1923. The 
defaulting mutwalli is liable to be pena- 
lized under the provisions of S. 10 of 
Ihe same Act. 

Miara, J (I8i^ February 1929). — I 
would also answer the two questions 
referred by the Division Bench in the 
same way as answered by the learned 
Acting Chief Judge. It appears to me 
to be clear on referring to the provisions 
of the Mussalman Wakf Act (Act 42 of 
1923) that the oases of mixed wakfs or 
trusts where a portion of the benefit is 
allotted for private purposes and a por- 
tion for public purposes must be governed 
by the provisions of the said Act 
Where, however, the entire benefit under 
the wakf or trust was allotted for public 
purposes the case would fall under the 
provisions of the Charitable and Reli- 
gious Trusts Act (Act 14 of 1920) One 
difficulty in taking up this position was, 
however; pointed out by the learned 
advocate for the respondent that the 
Mussalman Wakf Act of 1923 applied only 
to cases where the wakf was admitted 
-and that in cases where it was denied 
that such a wakf did exist there was no 
remedy open bo a person iuterested in 
the said wakf to take action under the 
provisions of the said Act On reading 
the provisions of the Mussalman Wakf 
Act (Act 42 of 1923), it appears to me 
that under S 3 of that Act an obligation 
has been laid upon every mutwalli of a 
wakf covered by the said Act to furnish 
to the Court within the local limits of 
whose jurisdiction the property of the 
wakf of which he is the mutwalli is 
-situated, a statement coataining the 
particulars relating to the wakf property 
.and other matters mentioned in the said 
fieotion. Where no such statement is 
filed by a mutwalli or when an incorrect 
statement has been filed by him or where 
he has omitted to enter in the statement 


matters mentioned in the said section, 
an application can be made to the Court 
of the District Judge seeking relief in 
regard to these matters and the Court is 
directed to make an inquiry into the 
matter in order to enable it to pass a 
suitable order in connexion therewith. 
The Court has also been given power by 
the legislature to inflict penalty upon 
the person found to be guilty of having 
not complied with the provisions of the 
Act. This will be clear from B. 10 of 
the said Act. If, therefore, a mutwalli 
of a wakf which is a mixed wakf, that is, 
where a portion of the benefit is allotted 
for private purposes and a portion for 
public purposes has not chosen to file a 
statement on the ground that he does not 
admit the wakf of which he happens to 
be a mutwalli to be a wakf at all, an 
interested person can seek the assistance 
of the Court, and if the mutwalli does 
not satisfy the Court after due proof that 
the trust of which he happens bo be a 
mutwalli is not a wakf within the pro- 
visions of the Mahomedan law, he will 
be liable to punishment under S. 10 of 
the said Act. The provisions of that 
section also declare that he will have to 
show a reasonable cause for his default 
This reasonable cause can only be deter- 
mined after inquiry has been made by 
the Court. 

If on inquiry he is found that 
he was a mutwalli of a wakf as 
defined in the said Act and, therefore, 
bound to file a statement as required by 
S. 3 of the said Act, he will be liable to 
be punished under the said section. I 
may also point out that under S II, 
Mussalman Wakf Acts, 1923, the Local 
Government has been given power to 
frame rules to carry into efieci the pur- 
poses of the said Act. The mere fact, 
therefore, that there is no express pro- 
vision in the Act itself for a regular pro- 
cedure in respect of an inquiry to be 
made into an alleged reasonable cause 
under S. 10 is no ground for holding that 
there can be no inquiry It was also 
urged that there is no provision in the 
Act for any appeal. To that the obvious 
reply is that the legislature might have 
intended that a person who is punished 
under S. 10 shall not be given apy fur- 
ther remedy. The intention may well 
have been to treat the inquiry as purely 
a summary inquiry, and not one open to 
appeal. I am, therefore, of opinion that 



192 » 


S30 Oudh Shabbir Husain 

the objection of the learned advocate for 
the respondent cannot be sustained. 

I am also in agreement with the 
learned Acting Chief Judge that in de- 
termining the question whether a trust 
is one intended purely for a public pur- 
pose, the substance of the trust and the 
real intention of the author of the trust 
have to be looked into In cases where 
substantial portion of the property is 
dedicated for a private purpose, it can- 
not be said that the dedication is one foi' 
public purpose simply because a portion 
of the property is given for public pur- 
poses. 

As regards the second question I am 
also of the same opinion as the learned 
Acting Chief Judge that a person who 
is interested in a public, religious or 
charitable wakf is entitled to make an 
application under S 3 of the Charitable 
and Religious Trust Act (Act 14 of 1920J 
and that his right to apply is not taken 
away simply because the trustee has bled 
particulars and accounts relating to the 
wakf under Ss 3 and 5, Mussalman Wakf 
A&t (Act 42 of 1923) It would be open 
to the Court in such a case to direct the 
applicant to refer to and inspect the 
Statement and the accounts already died 
by the trustee under the provisions of 
the Mussalman Wakf Act of 1923. 

Raza, J. (l0^/i February 1929) — I 
would also answer the two questions 
which have been referred to the Full 
Bench for decision in the way in which 
they have been answered by the Hon’ble 
Acting Chief Judge. I have veiy few 
jwords to add to the judgments that have 
been already delivered in this case. I 
think “ wakf ” as defined in the ^lussal- 
man Wakf Act of 1923 includes wakfs of 
all kinds except such wakf as is described 
in S 3 of the Mussalman wakf Validat- 
icxg Act of 1913 under which any benefit 
is for the time being claimable for him- 
self by the person by whom the wakf was 
created or by any of his family or des- 
cendants. Act 14 of 1920 was enacted 
to provide facilities for the obtaining of 
information regarding trusts created for 
public purposes of a charitable or reli- 
gious nature. In my opinion Act 14 of 
1920 does not apply to a wakf which is 
partly a private endowment and partly a 
public endowment The Act which ap- 
plies to such a wakf is Act 42 of 1923. 
In this case the wakf is not denied. The 
mutwalli admits the wakf and he has 
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duly complied with the provisions of the^ 
Mussalman Wakf Act of 1923. It need 
not be decided in this case whether- 
under the Musalman Wakf Act of 1923* 
the "Court” has power to determine as tO' 
whether any property which is denied to 
be wakf property, is wakf property with- 
in the meaning of the Act. That ques- 
tion does not arise in this case and may. 
be left out of consideration 

By Court {IQth February 1929). — 
The reference is returned to the Bench 
concerned with the judgments of tha 
members of the Full Bench. 

Misra and Raza, JJ. [^Ith Febru- 
ary 1929.) — The facts of the case are 
given at length in our referring order 
dated 8th January 1929 The following 
questions were referred to the Full 
Bench for decision . 

1. " Wbethor the Charitablo aud Religious 
Tiuabs Act (Act 14 of 1920) applies to the cases 
of mixed wakfs or trusts, where a portion of 
the benefit is allotted for piivate purposes' 
and a portion for public purposes, so far as. 
the latter portion is concerned, or, whether 
it applies only to those cases whore the en- 
tire benefit under the wakf or trust is allotted 
for public purposes ?” 

2. '* Whether a person interested in a pub- 
lic, religious or charitable wakf is entitled to 
make an application under S. 3, Charitable 
and Religious Trusts Act (Act 14 of 1920),. 
when the trustee of the said wakf has already 
furnished to the Court all the particulars and 
accounts, relating to the wakf under Ss. 3 and 
5, Mussalman Wakf Act (Act 42 of 1923)^" 

The Full Bench has answered the 
questions thus : 

(1) The Act of 1920 applies only to those 
oases where the entire benefit under the wakf 
or trust IS allotted for public purposes.” 

(2) ” Where a trust is of a public nature- 
any person having an interest in the said 
trust is entitled to make the application con- 
templated by S. 3 of the Act of 1920, but that 
he IS not so entitled if the purpose of the trust 
is partly public and partly private. In the 
latter case his remedy lies to make an appli- 
cation under S. 4 of the Act of 1923.” 

The result is that the application' 
filed by Sheikh Ashiq Husain in the- 
Court of the District Judge, LuoknoWi is 
not maintainable. W^e, therefore, accept 
this application for revision and dismiss- 
the application of Ashiq Husain withi 
costs in both the Courts. 

M.N./r.k. Bevision accepted-. 
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A. I. R. 1929 Oudh 231 
Full Bench 

Wazir HasaNp Ag. G. J., and Misra 
AND Baza, JJ. 

Jai Indar Bahadur Singh — Appel- 
lant. 

V. 

Brij Indar Kuar — Bespondent. 
Execution Decree Appeal No. 54 of 
1928, Decided on let March 1929, against 
ordeA: of Diet. Judge, Lucknow, D/. 4th 
July 1926. 

(a) Civil P. C., O. 21, R. 1 — Judgment- 
debt3r paying decretal amount to receiver 
appointed for the purpose — Loss due to 
misappropriation by receiver must fall on 
judgment-creditor, 

Where the judgment-debtor la proved to 
have paid money due from him under a de- 
cide passed by thi> Court bo the receiver ap- 
pointed by the Court lor realizing sums of 
money and making payment to ihe docree- 
holdor, and the receiver is louiid subse- 
quently to have misappropriated the money, 
end judgment-debtor should be absolved from 
hu liability and the loss should not fall upon 
him. The loss in such a case must fall on 
the judgment-creditor to wh^m it would be 
open to sue the receiver or to take such 
other remedy as he may be advised to take but 
ha cannot be allowed to recover the said 
money again from the judgmont-dehtor 20 
Mad, 221 (E^. B.) Due. [P 233 C 2] 

(b) Civil P. C., O. 40, R. 3 — Receiver mis- 
appropriating property meant for paying 
off decree-holders'— 'They must bear loss 
rateably. 

If the property which came into the hands 
of a receiver appointed by the Court and 
which was to ba sold by him for the purpose 
of making payments awarded to the different 
decree-holders, has been misappropriated by 
him, the loss must be borne rateably by the 
decree- holders in proportion to the amount 
of their decrees. The loss must fall on all 
the judgment-creditors and not upon one of 
them, [P 233 C 2] 

(c) Interpretation of Statutes — An enact- 
ment includes all necessary incidents and 
consequences of it — Payment under Civil P, 
C., O. 21, R. 1 according to Court's direc- 
tion absolves judgment-debtor — Civil P C., 

O. 21, R. 1. 

It IB a well accepted maxim of inter- 
pretation that an enactment includes all the 
inoidants or oonaequonces neoessarily result- 
ing from it. Thus when money payable under 
a deoree is paid by a judgment- debtor lu ao- 
oordhQoe with the direction of the Court 
whioh made the decree the act of payment 
muet Involve, to save itself from utter futility, 
the neceesary conaequenoe of freedom of the 
judgment debtor from his liability under the 
deoree : (1894) A. C. 243, Ref. [P 23j C 1] 
Ali Zaheer, Salig Bam and Narayan 
Lai — for Appellant 
J. Jackson — for Roepondent. 


Opinion 

Misra, J. — {8th December 1928). The 
question which has been referred to the 
Full Bench for decision is as follows : 

"Where the judgmgnt-debbor is proved te 
have paid money due from him under ih da- 
oroe passed by Ihe Court, to the receiver ap- 
pointed by the Court for realizing certain sume 
of money and making payments to the decree- 
holder or decree- holders, or other money or 
property is proved to have come to his hands 
and the receiver is found to have misappro- 
priated the money and the property on whom 
should the loss fall ? Should the loss lall on 
the judgment-debtor or on the judgment-cre- 
ditor ?*• 

The facts of the case are suffioiently 
stated in the order of reference. For our 
purposes it is only neoessary to state 
that in an administration suit brought 
by the respondent, Mt. Brij Indra Kun- 
war, it was decided that she, along with 
certain other persons, was entitled to a 
particular sum as annuity as provided in 
the will of her father, Thakur Bajendra 
Bahadur Singh and a deoree for the 
amount due to her was passed. Certain 
property moveable and immovable, was 
held liable for the payment of these 
annuities The moveable property con- 
sisted of cash, Government seourities and 
certain debts The immovable property 
consisted of certain villages situate in 
the Kheri District The first Court 
directed the sale of the Government secu- 
rities as well as of the immovable pro- 
perty and also the realization of the debts 
the proceeds whereof was to be spent in 
paying the annuities both past and future. 
It also appointed a receiver authorizing 
him to realize the debts and to sell tbo 
properties if necessary and to pay there- 
from to the annuitants their past arrears 
as well as the sums that were to accrue 
due in future. 

On appeal the Court of the late Judi- 
cial Commissioner modified the deoree 
only to this extent that it held that if 
the defendant judgment-debtor deposited 
a certain amount of money the immov- 
able property should not be sold. It cal- 
culated the amount of money which the 
judgment-debtor should deposit in order 
to prevent the sale of the immovable 
property We may also indicate that 
the annuitants were only to enjoy the 
amounts of their annuities for their lives 
and the property moveable and immov- 
able whioh was charged with the payment 
of the said annuities was to go to the 
judgment-debtor to the extent of what 
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ieai.i.ined available after the "payment of 
the said annuities. 

The receiver appointed by the first 
Court did not furnish any security. He, 
however, realized certain debts and the 
Government securities were also handed 
over to him. Besides, the judgment- 
debtor paid to him certain sums of 
money which he was liable to pay to the 
various annuitants of whom the plaintiff 
respondent was one. The receiver has 
misappropriated the securities and has 
also embezzled the sums oF money paid 
to him by the judgment-debtor as well 
as realized by him on account of debts, 
He has absconded and no trace of him 
can now be found 

The question which has now been re- 
ferred to us is regarding the sums paid 
to the receiver by the judgment-debtor 
or realized by him, and the securities 
that came into his hands and which he 
has either embezzled or misappropriated. 
As to the sums of money paid to the 
receiver by the judgment-debtor or 
realized by him I am of opinion that the 
judgment-debtor must be considered as 
absolved from the liability of the pay- 
ment of the said sum and 1 proceed to 
give my reasons for arriving at this 
•conclusion. 

Under 0. 21, B. 2, it is provided that 
all money payable under a decree shall 
be paid as follows namely: 

(a) into the Court whose duty it is to 
execute the decree ; or, 

(b) out of Court to the decree-holder; 
or, 

(c) otherwise as the Court which 
made the decree directs. 

The rule further provides that where 
any payment is made under Cl. (a), sub- 
R. 1, notice of such payment shall be 
given to the decree-holder. It appears 
to me to be clear from the above provi- 
eions that where a judgment-debtor pays 
money either into the Court whose duty 
it is to execute the decree or in a 
manner directed by the Court, the pay- 
ment is considered to be as good a pay- 
ment as one made by the judgment- 
debtor out of Court to the decree-holder 
himself. Where the payment is made in 
aooordanoe with the direction of the 
Court it is not necessary to give any 
notice of such payment to the decree- 
holder The judgment-debtor if he makes 
ench payment is absolved from his lia- 
bility. To illustrate my meaning 1 


1929 

would take the case where a warrant of 
attachment of the property of a judgment- 
debtor is issued and handed over for ex- 
ecution to the bailiff of the Court under 
the provisions of 0 21, R 30, Civil P. 
C., or where a warrant for the arrest of 
the judgment-debtor is similarly handed 
over to the bailiff for execution under tbe 
provisions of 0. 21, B 38 of the Code. 
The form of the warrant of attachment 
will he found on No 8 of Appendix B 
attached to the Civil Procedure Code 
and the form of the warrant for arrest 
in execution will be found on No. 13 
of the same Appendix It will appear 
from those two forms of warrant that 
the execution is deemed complete 
when the amount of money entered 
in the warrant is paid by the judg- 
ment-debtor to the bailiff of the 
Court. On the payment of the said sum 
by the judgment-debtor, the bailiff is to 
return the warrant with a report that it 
has been carried into effect If then the 
money paid by the judgment-debtor to 
the bailiff is embezzled by the latter the 
judgment-debtor cannot be considered to 
be liable to pay the said sum a second 
time. The bailiff of the Court is an 
officer of the Court and the payment to 
him is in accordance with the direction 
of the Court entered in the warrant The 
conclusion therefore to which I have 
arrived is that if the money is paid by 
the judgment-debtor either into the 
hands of the decree-holder or to an 
officer of the Court in accordance with 
the directions of the Court he must bo 
deemed to be absolved from all future 
liability of making another payment. 

It is clear from the facts stated in the 
order of reference that the Court of the 
Second Additional District Judge of 
Lucknow gave to the receiver appointed 
in this case directions to realize the 
money both from the judgment-debtor 
and from other sources mentioned in the 
judgment. If the judgment-debtor there' 
fore made payments to the receiver his 
payments will be considered to 
have been made to an officer of the 
Court in acoordance with the directions 
of the Court and the payments so ipade 
must be considered to be good so far as 
he (the judgment-debtor) is concerned. 

As remarked in the order of reference 
there are not many oases on the subject 
The matter seems to have eome up before 
the Madras High Court in a case re- 
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fiorted in Orr v Muthia Chetti (l) and in 
ilh appeal from that very deoision whioh 
will be found reported in Muthia Chetti 
"V- Orr (2). This was a oase in whioh a 
receiver had been appointed at the in- 
stance of the judgment-creditor under 
S 603, Civil P. C.. 1882, for the purpose 
of realizing money due to the judgment- 
debtor from cert; ain tenants The money 
was collected by the receiver but was sub- 
sequailtly misappropriated by him- The 
question for decision was whether the 
collection of the amount by the receiver 
had discharged the judgmeut-debtor from 
his liability. Muttusami Ayyar J., L^eld 
iihat the receiver though appointed 
at the instance of the decree-holder 
•could not be considered to be his agent 
but must be deemed to be a custodian 
of the property on behalf of the parties 
iio the oase, and such being the oase if 
-there occurred a loss from the default 
of the receiver, the estate must bear 
the loss. In the appellate Court the 
case was heard by a Bench of two Judges 
•consisting of Shephard and Davies, 
JJ , Shephard, J , took the same view as 
had been taken by Muthusami Ayyar, J. 
Davies, J , however, took a different view 
His opinion was that when a jq^gment- 
'debtor paid the money into Court or 
•otherwise as directed by the Court the 
judgment-del:itor must be considered 
as having discharged the decretal debt 
He was of opinion that a receiver ought 
to be considered as an officer of the Court 
^nd any payment made to such officer 
should be treated' as effectual as a payment 
made directly into Court. I am in en- 
tire agreement with the opinion of 
Davies, J., and the analysis of O. 21, 
E. 1, given in the earlier portion of this 
]udgment satisfies me that the view 
taken by Davies, J., is correct. 

The same conclusion appears to me to 
be deducible if we look at the case from 
another aspect. Reading Br. 1 and 2, 
O. 21, together it would appear that 
where a payment is made out of Court to 
a decree-holder it is necessary that such 
payment should be certified to the Court 
in order*that the judgment-debtor may 
be exonerated from the liability of mak- 
ing the payment again The payment 
may be certified either on the applica- 
tion of the judgment-debtor or that of 
the decree-holder. No such certification 

“(1) [1894] 17 Mad. 501. 

(2) [1897] 20 Mad. 294 (F. B.). 


is provided for in the case where the 
money is paid into Court or where the 
money is paid according - to the direc- 
tion of the Court. Where money is 
paid into Court under Cl (a), sub- 
B. (l) or according to the direction 
of the Court under Cl (c), sub-B (IJ 
the obvious reason for not requiring 
certification in these oases is that the 
payment is considered to be effective. 
I would therefore answer the first por-; 
tion of the reference in this way that! 
where the judgment-debtor is proved to 
have paid money due from him under 
a decree passed by the Court to thei 
receiver appointed by the Court for 
realizing sums of money and making 
payment to the decree-holder and the 
receiver is found subsequently to have! 
misappropriated the money, the judg-| 
ment-debtor should be absolved from hisl 
liability and the loss should not fall 
upon him The loss in such a easel 
must fall on the judgment-creditor tol 
whom it would be open to sue the re-; 
coiver or to take such other remedy asi 
he may be advised to take but he cannot! 
be allowed to recover the said moneyj 
again from the judgment-debtor 

As to the property which is proved toi 
have come to the hands of the receiver i 
and which be has misappropriated, my' 
answer would similarly he that if thei 
property which came into the hands of| 
the receiver and was to be sold by himj 
for the purpose of making payments' 
awarded to the different decree-holders, 
the loss must be borne rateably by the 
decree-holders, in proportion to the 
amount of their decrees The loss must, 
fall on all the judgment-creditors and| 
not upon one of them I arn clear in myi 
mind that the Government securities,' 
which were to go into the hands of the 
receiver and which actually did come 
into his hands but were subsequently 
misappropriated by him, were directed 
by the Court to be sold and the sale pro- 
ceeds were to be appropriated in making 
payments to the different annuitants 
including the plaintiff-respondent in 
whose favour the decrees had been passed 
in the administration suit 

The judgment-debtor for the reason 
stated above cannot be made to suffer 
the loss since the property whioh had to 
come into the hands of the receiver did 
actually reach his hands. My answer 
to the second part of the reference there- 
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fore is that in such a ease the loes should 
not fall on the judgment-debtor but 
should fall on all the judgment-oreditors 
rateably in proportion to th^ amount of 
their decrees. 

With these two answers I would re- 
turn the record to the Bench concerned 

Raza, 3 ^ {nth December 1928). I 
am in entire agreement with the opinion 
expressed by my learned brother Gokaran 
Nath Misra, J In my opinion also the 
receiver should bo considered to bo an 
officer of the Court iiud any payments 
made to such officer should be treated as 
effectual as payments made directly into 
Court 1 see no reason why should the 
judgment-debtor suffer when he paid the 
money into Court or out of the Court to 
the decree-holder or otherwise as directed 
by the Court I would also answer the 
question referred to tlie Full Bench for 
decision in the manner in which it has 
been answered by ray learned brother 
Gokaran Nath Misra, J 

Wazir Hasan, Ag C. J.— {^*lnd De~ 
cember 1928). This is a reference to the 
Pull Bench for decision of the following 
question ; 

*' Where the judgment-debtor la proved to 
have paid money, due from him unaer a de- 
cree passed by the Court, to the receiver ap- 
pointed by the Court for realizing certain 
sums of money and making payments to the 
deoree-holder or decree-holders, or other 
money or property is proved to have come to 
his hands and the receiver is found to have 
miaappropiiated the money and the property, 
on whom should the loss fall 7 Should the 
loss fall on the judgment-debtor or on the 
judgment-creditor ? " 

The question skated above clearly as- 
sumes the fact that a judgment-debtor 
has in satisfaction of a decree and a claim 
against him paid money or delivered 
property but that he has done so not 
directly to the deoree-holder but to a 
receiver appointed by the Court. On 
that fact it must be held that the act of 
the judgment-debtor is accepted as refer- 
able only to his liability under the de- 
cree and to the other claim of the same 
decree-holder and to no other liability 
It is admitted that the judgment-debtor's 
discharge of the liability under the 
decree or the claim would have been 
complete had he paid the money or deli- 
vered the property to the decree-holder. 
The controversy, therefore, centres round 
the question as to whether the payment 
of the money or the delivery of property 
net to the decree-holder but to the re- 


ceiver gives in law the same result or not. 
This brings me at once to the considera- 
tion of the circumstances in which and 
the objects for which the receiver was 
appointed by the Court in this particular 
case. According to the order of reference 
the receiver was appointed by the same 
Court which had passed the decree and 
which was seised with a suit for the 
administration of the judgment-debtor's 
assets aud was appointed for the purpose 
of realizing debts that might be due to 
the estate of the judgment-debtor and 
also to sell his properties, if uecessary, 
with directions as to the ultimate desti- 
nation of the proceeds and that was to 
pay the decree-holder in satisfaction of 
the decree and also in satisfaction of a 
future claim of annuity If such were 
the directions and the object of the Court 
in making the appointment of the rec- 
eiver it follows that he had the authority 
of the Court to receive the judgment- 
debtor's money and property in satisfac- 
tion of the decree and the claim of the 
annuitants That the Court could in 
exercise of its powers with which it is 
invested by law prescribe a mode for 
satisfaction of the decree by the judg- 
ment-debter is beyond doubt— see Cl (c), 
sub-B 1, R 1, O. 21, Civil P C In this 
particular case the mode prescribed was 
payment to the receiver I hold, there- 
fore, that when the judgment-debtor paid 
.money to the receiver with the object 
of satisfying the decree or the claim 
against him and also delivered property 
Co him for the same object his act in 
doing so was an act in acoordance with 
the directions of the Court and, there- 
fore, valid. The same conclusion is rea- 
ched by considering the effect of the pro- 
visions of S. 51, Civil P. C. Those pro- 
visions authorize the Court to order exe- 
cution of the decree : 

(a) by delivery of any property speolfically 
decreed, 

(b) 

o) 

d) by appointing a receiver, 

(e) in aaoh other manner aa the nature of 
the relief granted may require. 

In arriving at the result mentioned 
above I have not felt much difficulty but 
my difficulty arises now. R. 1, 0.21, 
Civil P. C , says that all money payable 
under a decree shall be paid in any of the 
three ways mentioned in Gla. (a), (b) and 
sub-B (1) respectively. The rule does 
not proceed to state that if money is paid 
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in aooordanoe with any of the three 
modes the decree shall stand satisfied and 
the judgment-debtor absolved of his lia- 
bility under the decree in its entirety or 
proportionately as the case may be. But 
if this is not so expressed in words can 
it be said that the same is not intended 
by necessary implication ? I think not. 
In my|Opinion that rule must mean two 
thingd^: (l) The mode in which a judg- 
ment-debtor must pay money under a 
decree and that he shall not nay in any 
other mode and (2) that if he has so paid 
he has discharged his liability under 
the decree. 

Perhaps the implication is clearer in 
cases where the Court is to certify pay- 
ment or adjustment of a decree and the 
certificate has been recorded. On the 
circumstances it must be held that the 
present case is not a case of that nature. 
The payment or an act done in accor- 
dance with the rule will become wholly 
illusory unless it be held that the rule 
impliedly includes all the incidents or 
consequences strictly resulting from it 
When money payable under a decree is 
paid by a judgment-debtor in accordance 
with the direction of the Court which 
made the decree the act of payment must 
involve to save itself from utter futility 
the necessary consequence of freedom of 
the judgment-debtor from his liability 
under the decree. It is a well accepted 
maxim of interpretation that an enact- 
ment includes all the incidents or con- 
sequences necessarily resulting from it. 
An illustration of this maxim will be 
found in the case of West India Impro- 
vement Co V Attorney -General of Jam- 
aica and Ftaser (3). On these grounds 
my answer to the question is the same as 
given by my learned brother Misra, J. 

By Court — {22nd December 1928), 
The answer to the question is that the 
loss should fall on the judgment-creditor 

M N /r K. Reference answered. 

TsTciaoi] A. c. 243=^0 L. tTbo. 
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Wazir Hasan, Ag. C. J. and Misra, J. 

Kamakhya Dutt Aam— Appellant. 

V. 

Shyam Lal and Bespondents. 

First Civil Appeal No. 77 of 1928, 
Decided on 29th January 1929, against 
decree of Sub-Judge, Fyzabad, D/- 26th 
February 1928. 


(a) Civil P. C., S. 69— n>ecree traniferreif 
to Collector— InjuDction to Court poMinp 
decree ii futile— Civil P. C., $. 38. 

Where the ezeoutlon pioceedinga have goa^ 
into the hands of the Deputy Oommissione^' 
the issue of an injunction to toe Court which 
passed the decree originally, is obviously 
futile. [P 236 C 2] 

(b) Civil P. C., O. 39, R. 1— Sale in teeth 
of injnction is not void. 

Sale held in oxeoubioo of a decree in spite of 
an injunction is nit void merely on that 
ground 9 All. 497 ; 25 All. 431 ; 35 M. L. J. 96- 
and A. I. R. 1925 Lah. 644, Rel. on. [P 237 G 1] 

(c) Civil P. C., O. 21, R. 92 — Sale in judg- 
ment-debtor’s lifetime confirmed without 
his legal representatives on record is not 
void. 

Where the sale has taken place in the life' 
time of the judgment-debtor and is confirmed 
after his death without bringing the legal re- 
presentatives of the deceased judgment-debtor, 
on the record of the execution case and with- 
out notice to thorn, the sale is not void. 

[P 237 C 1 J 

(d) Civil P. C., O. 21, Rr. 72 and 73-Plea' 
der for decree-holder purchasing property — 
Sale is not invalid — Legal Practitioner. 

Although a pleader purchasing property at 
au auction sale in ezocution of a decree iiv 
which he was professionally engaged on be- 
half of the decree-holders infringes certain, 
rules of conduct, the sale does not thereby 
become invalid. [P 237 0 2J 

(e) Civil P. C., O. 21, R. 70 — Decree trans- 
ferred to Collector — Sale in its eiecution- 
postponed sine die — No fresh proclmation — 
Sale is irregular although Rr. 66 to 09 do- 
not strictly apply. 

Although under B. 70 the provisions of 
Br. 66 to 69 are inapplicable to a case in 
which the execution of a decree has been 
transferred to the Oolleotor still the same rule 
having been made by the Local Qovernmenb in 
exercise of its powers under S. 70, a sale in 
execution of a decree so transferred after the 
same was postponed sine die is irregular if no 
fresh proclamation was issued. [P 237 G 2] 

AH Zaheer, K. P. Misra^ Ah Moham- 
med and A. C. Mukerji — for Appellant. 

M. Wastm and P. D. Rastoqi — for Res- 
pondents. 

Judgment. — This is the plaintiti’s- 
appeal from the decree of the Subordinate 
Judge of ‘Fyzabad, dated 25th February 
1928. 

The facts are as follows: Shyam LaU 
respondent 1 and others held a decree' 
passed by the Court of the Subordinate 
Judge of Fyzabad for a sum of Rs. 16,600 
and odd against one B Sitaput Bam, now 
deceased. Under the provisions of S. 68, 
Civil P C , proceedings in relation of th& 
execution of this decree were transmitted 
to the Deputy Commissioner of Fyzabad 
and on 27th October 1925 the property 
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>in Buib was purchased by the respondenb 
Lala Sliyam Behari Lal, respondeat 4 for 
a sum of Bs 8,000 at a public auction 
held by the Deputy Commissioner. 
B Sitapat Ram died on 3rd November 
1925 and on 4th December 1925 the 
'Deputy Commissioner confirmed the sale 
'The appellant is the son of B. SitapAt 
IRam and the object of the suit out of 
which this appeal has arisen is to avoid 
the sale of 27th October 1925 The suit 
lias been dismissed by the Court below as 
^e have already said In support of the 
prayer for the declaration that the sale 
was void several grounds were urged be- 
fore the lower Court, but at the hearing 
of the appeal before us only such of the 
grounds were reiterated as we shall state 
in this judgment. 

The property in suit previous to its 
•devolution upon B. Sitapat Ram belonged 
’to Bai Bahadur B Sri Ram, C. I. E., 
who made a testamentary disposition in 
respect thereof on 22ad May 1912. On 
the death of the testator this property 
together with other properties passed to 
B. Sitapat Ram under the provisions of 
the said will and the first ground of the 
claim is that under those provisions B 
Sitapat Bam had only a life interest and 
the remainder came to be vested in the ap- 
pellant. The learned Subordinate Judge 
has interpreted the will in question and 
•come to the couclusion that the property 
in suit devolved on B. Sitapat Bam in 
-absolute estate We agree with the 
learned Subordinate Judge. A Bench of 
dihis Court consisting of one of us and 
Baza, J., had, in a previous case, an oc- 
casion to decide this question of the inter- 
pretation of the will of Bai Bahadur 
B Sri Ram. The Bench decided that 
B. Sitapat Bam acquired proprietary in- 
terest under the provision? of Cl. 4 of that 
will in the properties mentioned in Sch. 4 
•of the schedule attached to the will. Ad- 
mittedly the property now in suit is en- 
tered in the said schedule. A copy of the 
judgment dated 9th March 1928, Kama- 
khya Dai Ram v. Khushal Ghand (l), 
will be attached to this judgment. The 
will was similarly interpreted in 
Another judgment of this Court dated 9th 
November 1926, a copy of which is filed 
-on the record of this case (Ex. A-1). 

The second argument in support of the 
Appeal is that the sale in question was 
held in spite of an injunction issued by 

(1) A. T. R. 1938 Oudh 940=>3 Look" 6917 


the Court of the Subordinate Judge of 
Benares. The facts bearing on this part 
of the case are that a brother of the ap- 
pellant, namely, Viddyadat Bam, had filed 
a suit for partition of the family property 
including the property now in suit in the 
Court of the Subordinate Judge of Benares 
To this suit his father Sitapat Bam and 
his brother, the present appellant and 
other members of the family were made 
party defendants. Viddyadat Rim during 
the pendency of the partition suit moved 
the Court of the Subordinate Judge of 
Benares for issue of an injunction to res- 
train the sale which was being held at 
Fyzabad in execution of the decree held 
by respondents 1 to 3 The Subordinate 
Judge of Benares ordered the desired in- 
junction to issue on 2nd October 1925 
(Ex. 11} after due service of notice on the 
decree-holders, and a copy of the order 
was also transmitted by means of a letter 
dated 21st October 1925 to the Court of 
the Subordinate Judge of Fyzabad (Ex. 10) 
as also to the Deputy Commissioner of 
Fyzabad (Ex 21). The last-mentioned 
letter with a copy of the order passed by 
the Subordinate Judge of Benares on 2nd 
October 1925 reached the hands of the 
officer in charge of the sale on 26th 
October 1925 Thereupon the said officer 
passed the following order • 

"After a perusal of the said letter and the 
order passed by the Deputy Gommissionor of 
this District it is ordered that this sale be 
postponed till further order and the case be 
laid before this Court tomorrow (Ex 2).” - 

On the following day, that is 27th 
October 1925 the sale officer recorded the 
following order 

"This case came up today. As no order for 
postponement of the sale has been passed by 
the Subordinate Judge, Fy/abad, it is ordered 
that the order dated 26th October 1923 be can- 
celled and the sale proceedings be resumod.*’ 

The result was that the sale was held 
and concluded on 27th October 1925 as 
already stated It is not necessary to 
decide as to whether Court of the Sub- 
ordinate Judge of Benares had jurisdiction 
to issue the injunction which he had 
issued We will assume that he had The 
execution proceedings having gone into 
the bands of the Deputy Commissioner, 
of the District the issue of an injunction 
to the Court of the Subordinate Judge, 
Fyzabad which had passed the decree 
originally, was obviously futile. There 
can be no doubt, however, as the facts 
stand that the sile was held in teeth of 
the injunction. The question, therefore 
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jiB as to whether the sale is void for that 
ToasoQ. We are of opinion that it is not. 
The matter is wholly covered by two deci- 
sions of the Allahabad High Court: The 
Delhi & London Bank, Ltd, v. Bam ' 
Narain (2), Manoher Das v. Bam Autar 
Pande (3), one decision of the High Court 
at Madras : Puzhakkal Edom v. Maha- 
deva Pattar (4), and one decision of the^ 
High Court at Lahore: Beli Bam v Bam 
Lal (5) We are in entire agreement with 
those decisions. We therefore reject this 
ground also 

The third ground of attack is that 
the auction sale of 27th October 1925 
was confirmed by the Deputy Commis- 
sioner on 4th December 1925 without 
bringing the legal representatives of 
the deceased judgment-debtor B Sitapat 
Ram on the record of the execution 
case and without notice to them and 
that therefore the sale is void In 
agreement with the Court below we 
are unable to aocept this argument. The 
sale had taken place in the lifetime of 
the judgment-debtor and there are no 
provisions in the Civil Procedure Code 
which require legal representatives of a 
judgment-debtor, who has died after the 
sale, to be brought on the record for the 
purposes of confirmation. The case may 
be different if a judgment-debtor dies be- 
fore the date of the sale and the sale takes 
place behind the back of his representa- 
tives, but we express no opinion on that 
point. It may be mentioned that the 
Deputy Commissioner had directed the 
issue of notice to the representatives of 
the deceased judgment-debtor under his 
order dated llth November 1925 (Ex. 6). 
Unfortunately notice was not served This 
fact, however, does not affect the validity 
of the confirmation. 

Another objection urged upon us against 
the vaidity of the sale is that the defen- 
dant-respondent, Lala Shyam Behari Lal, 
being a pleader of the Court, was prohi- 
bited by law from purchasing the pro- 
perty.in suit at a public auction. B. Shyam 
Behari Lal was "the pleader in the case 
both of the decree-holders, Lala Shyam 
Lal and others and also of his father 
Lala Oopal Das who was also a decree- 
holder in whose favour an order for rate- 
able distribution of the proceeds of the 

(9) [1887] 9 All. 497:^(1887) A. W. N. 107. 

(81 [1998] 25 All. 431=(1908) A. W. N. 93. 

4 I [1918] 85 M. L. J. 96=47 1. 0. 778. 

6) A. I. B. 1926 Lah. 644=6 Lab. 880. 


sale had been made. He was never a 
pleader of the judgment-debtor. On these 
facts alone we are not prepared to hold 
that the sale in question is void. It may 
be that the pleader in question by pur^ 
chasing property at an auction sale in 
execution of a decree in which he was 
professionally engaged on behalf of the 
decree-holders, has infringed certain rules 
of conduct, for instance Buie No 275 of the 
Oudh Civil Digest. But this cannot be 
given the effect of invalidating the sale. 
Our attention was drawn to B. 73, 0 21, 
Civil P. C , in this connexion. We are or 
opinion that that rule has no application 
to this case Accordingly, we reject thisv 
argument also. 

It is contended that the sale in ques- 
tion was conducted with material ir- 
regularity which has resulted in sub- 
stantial injury to the judgment-debtor. 
This argument is founded on the follow- 
ing facts The sale was originally fixed; 
to be held on 20th October 1925. On 
that date the officer-in-charge of the sale 
postponed it for 22od October 1925 oq' 
the ground that no bidders had come 
(Ex. 13). The proceedings were again’ 
placed before the said officer on 26th> 
October 1925 and having regard to the 
injunction issued by the Subordinatei 
Judge of Benares the said officer passed 
the following order : 

"This salo be postponed till further order 
and the case be laid before this Court tc- 
morrow” (Ex. 2). 

To this order we have already referred'. 
On the following day, that is, on 27thi 
October the sale was resumed and conclu- 
ded (Ex. 3). It is argued that by the 
order of 2Gth October 1925 the sale 
having been postponed sine die it could 
not be held on the day following and a 
fresh proclamation of sale became neces- 
sary In support of this argument reli- 
ance is placed upon the provisions of 

0. 21, R 69, Civil P. 0. 

We accept the argument in so far that 
the order passed on 26th October 1925 
had the effect of postponing the saU 
sine die ; but under B. 70 the provisions 
of Br. 66 to 69 are inapplicable to a case 
in which the execution of a decree has 
been transferred to the Collector and the 
present case is one in which such a trans- 
fer had taken place. This, however, is 
not conclusive because the same rule has 
been made by the Local Government in 
exercise of its powers under *S. 70, Civil 
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P. 0. The rule is R. 986, Goverameub 
Buie Manual We therefore hold that 
-there was a material irregularity in 
publishing the sale. But we are not 
satisfied that the appellant has sustained 
eubstantial injury by reason of such an 
irregularity. An elaborate calculation of 
the value of the ten items of immovable 
property sold was made by the learned 
counsel for the appellant in the course of 
bis argument before us and it was poin- 
ted out as against the opinion of the Court 
below that though portions of the pro- 
perty sold were subject to an encumbrance 
of over Rs 23,000 every item of the pro- 
perty sold was not so encumbered. But 
the result of elimination of the unencum* 
bered portions of the property sold leads 
us to the conclusion that, having regard 
to the total value of the property sold, 
appellantr might have suffered a loss of 
Rs. 3,000 on the whole This is a very 
etrict test for judging injury It might 
be that the property could have fetched 
Rs. 3,000 more had it been sold privately 
after prolonged negotiation. In the cir- 
cumstances we cannot hold that the 
irregularity has caused any substantial 
injury. 

This disposes of the grounds on which 
the suit, out of which this appeal arises, 
is found We will now notice but not 
decide a plea raised in defence to the 
effect that the suit was barred by S. 47, 
Civil P. C. As we are going to dismiss 
the appeal on merits we refrain from 
deciding the point raised by this plea. 

The result is that the appeal fails and 
IS dismissed with costa 

H.K. Appeal dismissed 


A. 1. R. 1929 0udh 238 

Pullan, J 

E. A Wylie — ^Petitioner. 

V. 

a, S. Wylie — Respondent. 

Divorce Case No. 1 of 1929, Decided 
on 15th February 1929. 

Divorce Act, S. 19 (1) — Incurable lyphilii 
omounis to impotence — But where woman 
if ^ficherged from hoipital ■■ cured with 
negative blood teet the eyphilii ii not in- 
curable end her nerriege cannot be dii- 
eolved. 

Incurable syphllii ii equivalent to impo- 
-tenoe, end that a decree of nnlllby can be 
granted to a petitioner who proves that the 


husband or wife, as the case may be, was 
suffering from such a disease at the time of 
marriage, even though the disease is not an 
absolute bar to copulation. Where a woman 
is discharged from hospital as cured and her 
blood test was negative it is much more likely 
that she was sufferlug from soma curable 
form of venereal disease than that she was 
suffering from an incurable form. Syphilis in 
its early stage is not incurable and, therefore, 

14 cauuot be said that she la impotent and 
that her marriage cannot be set aside on that 
account 43 Cal. 283, Rel. on [P 239 0 1, 2] 

E. I. Waheed — for Applicant. 

Moti Lai Saksena — for Respondent. 

Judgment — This is a petition brought 
by Earnest Arthur Wylie who described 
himself as an Anglo-Indian, in the alter- 
native either for the nullity of his mar- 
riage under 8 19, Divorce Act, or for dis- 
solution of the same marriage under 
S. 10 of the same Act The respondent 

15 his wife Mrs. Ruth Shanti Wylie, and 
it is admitted that the marriage took 
place on 9th July 1928 in the Methodist 
Episcopal Church, Lucknow. The peti- 
tion is oontested and there is no question 
of collusion 

In the petition the case set up was 
that after the respondent came to live 
with the petitioner the latter discovered 
that she was suffering from venereal 
disease, that he did his best to have her 
treated but in vain and that about the 
middle of October 1928 she left his house 
for the hospital and has ever since lived 
separate from the petitioner. The ground 
on which the petitioner based his claim 
for nullity was that the girl was suffering 
from venereal disease at the time of 
marriage whereas she and her people had 
fraudulently given the petitioner to under- 
stand that she was “a virgin and healthy 
and clean,' and the petitioner must 
therefore be held to rely on 8 19, 01. (l), 
Divorce Act, read with the proviso rela- 
ing to fraud contained in the same section. 
It was nowhere alleged in the petition 
that the petitioner had never cohabited 
with his wife, nor was this point raised 
at the time when the issues were framed 
when the respondent by her written 
statement had given notice to the peti- 
tioner that she herself pleaded continu- 
ous (^habitation and suggested that the 
petitionei; himself was suffering from 
some form of venereal disease. 

When the petitioner oame into Court 
he then for the first time stated that 
immediately after marriage he found in 
his bride's boi a small phial containing 
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pills bearing a label For Syphilis and 
also a bottle of ointment. He at onoe 
informed his father who informed his 
wife, and the girl was taken to one 
Dr. Fadam Singh for examination. The 
petitioner has stated on oath that owing 
to the suspicion raised by the finding of 
the pills and also by the opinion ex- 
pressd by Dr. Fadam Singh he never had 
any connexion with his wife, although he 
lived 4vith her in the same room, if not 
in his father's house, at any rate in a 
house of which they were the only occu- 
pants during the month of September. 
Naturally there can be no evidence to 
oorroborate either the statement of the 
petitioner or the respondent on this point. 
But in my opinion the mere fact that the 
parties left the petitioner's father's house 
and went to live together in a house of 
their own in the city, and stayed there 
alone for a month renders the petitioner's 
story incredible. In my opinion this is 
a mere afterthought based upon a ruling 
of the Calcutta High Court to which I 
shall refer later. It is no part of the 
petitioner’s original case and it is untrue 
(His Lordship then discussed evidence and 
after concluding that the respondent was 
suffering from veneral disease and that 
the same was not purposely concealed 
from her husband proceeded.) I have 
now to consider to what relief, if any, 
the petitioner is entitled. He cannot 
obtain a divorce because the evidence of 
adultery is quite unsatisfactory, and that 
part of his case is not proved. 

The question is whether he can obtain a 
decree of nullity either on the ground that 
his wife is impotent or on the ground that 
she was married to him fraudulently. 
The only ruling of Indian Courts to 
which I have been referred is that re- 
ported in Birendra Kumar v. Hemlata 
Kumar (l). It is not a judgment which 
definitely decides any question because 
the case was remanded in order to as- 
‘Oertain whether the condition of the 
respondent amounted to impotence There 
are some observations in the judgment 
which indicate that in the opinion of the 
Judges syphilis, at any rate incurable 
syphilis, amounts to impotence because 
it is a bar to sexnal intercourse This 
opinion is based upon grounds of public 
policy and in my opinion it would be 
proper to hold that incurable syphilis is 


equivalent to impotence, and that a decree 
of nullity can be granted to a petitioner 
who proves that the husband or wife, as 
the case may be, was suffering from such 
a disease at the time of marriage, even 
though the disease is not an absolute bar 
to copulation. The judgment relies al- 
most exclusively on American rulings 
and it is not shown that there is any 
ruling of English Courts which would 
support the proposition that syphilis is 
tantamount to impotence, but on this 
point I am prepared to follow the Cal- 
cutta authority which has been brought 
to my notice. On the other hand I can- 
not find that the respondent is suffering 
from an incurable form of syphilis She 
was discharged from hospiUl as cured 
her blood test was negative, and it is 
much more likely that she was suffering 
from some curable form of venereal 
disease than that she was suffering from 
an incurable form. Indeed it is now not 
generally supposed that syphilis in its 
early stage is incurable, though this may 
not have been known in the year 1920 
when the Calcutta Court decided the 
case of Birendra Kumar v. Hemlata 
Kumar (1) but it is a fact which must be 
taken into consideration now. I am 
therefore not prepared to say , that the 
respondent is impotent and that her 
marriage can be set aside on that account. 
As to the allegation of fraud this would 
depend on proof. The fraud alleged in 
the petition is that the respondent and 
her parents gave out that ths girl was "a 
virgin, healthy and clean." There is no 
evidence that they did so, although it 
must be presumed that the petitioner 
was under the impression that the girl 
was not diseased when he married her. 
Something more than this is required to 
prove a fraud As I have stated above, 
there is no reason to suppose that the 
girl's parents had any idea that she was 
suffering from any venereal disease and 
she herself may very well have been 
ignorant as to what her symptoms de- 
noted I cannot therefore find either 
that the respondent is impotent or that 
her marriage with the petitioner was ob- 
tained by means of fraud, and I am there- 
fore unable, as the law stands, to pass a 
decree of nullity of marriage I there* 
fore dismiss the suit with costs. 

R.K. Fetiiion dismissed^ 


(1) A. 1. R. 1921 Gal. 459=48 Oal. 988. 
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A I R. 1929 Oudh 240 (1) 

Stuart, 0. J. 

Mohammad Ah — Accused — Appliosint. 

V. 

Bhagwan Din — Complainant — Oppo- 
site Party 

Criminal Revn. No 79 of 1928, Decid- 
ed on 18th October 1928, against order of 
Magistrate. Ist Class, Sultanpur, D/- 16th 
June 1928. 

Criminal P. C., S. 439— Power of reviiion 
it diicretionary and ihould not be used on 
trifling occaiioni. 

Where accused were bound under Criminal 
P. G., S. 562, for an offence under S, 323, and 
where revision was sought for a retrial, 

Held . that the revisioaal powers were dis- 
cretionary and not meant to be exercised on 
trifling occasions. [P 240 G 2] 

Ohulam Hasan — for Applicant. 

Judgment. — In this case the appli- 
cants in revision were convicted of caus- 
ing simple hurt on the following evi- 
dence : It was found on the facts that 
they were accompanying a cart loaded 
with bones and that some of the bones 
fell out of the cart They thereupon 
directed the complainant to help to pick 
up the bones. He refused to do so. 
Sattar Khan then seized him and 
Abdul Hamid Khan and Mohammad Ali 
Khan beat him with the efifeot that in 
addition to other injuries, his nose began 
to bleed There was evidence of two wit- 
nesses to support this story and those 
witnesses were believed by the Bench of 
Magistrates On the^ other side the ac- 
cused persona told a’ counter story that 
the complainant was to blame. Abdul 
Hamid Khan admitted that he was pre- 
sent. The other two men stated that 
they were not present. The Bench of 
Magistrates, who heard the evidence, be- 
lieved the evidence for the prosecution 
and disbelieved the evidence for the de- 
fence. The Bench convicted these per- 
sons but dealt with them only under 
the provisions of S 560, Criminal P. G. 
and bound them over to be of good be- 
haviour. They appealed to a Magistrate 
who dismissed their appeal. The appeal 
was dismissed on 16th June 1928. The 
applicants took no further action until 
ILth October 1928, when they applied to 
this Court in revision. The revision ap- 
plication requested this Court to re-exa- 
mine the evidence, to reject the evidence 


for the prosecution and to accept the evi- 
dence for the defence ; in other words to 
retry this elementary case. I am not of 
opinion that the revisional powers of this' 
Court are intended to be used in| 
this manner. If they are to be used iuj 
this manner it would appear to follow as 
a logical consequence that every trivial 
ease heard by every Magistrate in which 
a conviction has taken place should be 
reheard by the Chief Court. I see no 
reason to believe that the Bench ofi' 
Magistrates arrived at a wrong oonclusion 
and I reject this application. 

P.R./r.K Application rejected, 

A I. R. 1929 Oudh 240 (2) 

Raza and Pullan, JJ. 

Mathura Prasad — Appellant 

V. 

Karam Singh — Respondent. 

First Appeal No 97 of 1928, Decided! 
on 4th January 1929. 

Court’feea Act, S. 7 (vi)— Pre-emption — 
Appeal — Court-fee ihould be paid on differ- 
ence of lale price alleged by partiei. 

Where the question in appeal relates solely 
to the amount to be paid by the pre-emptor,, 
the Gourt-fee should be calculated ad yaloren> 
on the difference between ths amounts alleged 
as the sale price on the one side and the 
other : 6 AIL 488, Foil. [F 240 G 2] 

K. N. Tandon — for Appellant. 

Judgment. — We have heard the ap- 
pellant's learned counsel. We think the 
office report is correct. It is supported 
by a ruling of the Allahabad High Court 
Hafiz Ahmad v. Sobha Bam (1); 

''Where the question in appeal relates solely, 
to the amount to be paid by the pre-emptor,! 
the Gourt-fee should be calculated ad valorem, 
on the difference between the amounts allegedi 
as the sale-price on the one side and the| 
other." 

Thus there is a deficiency of Rs, 
485-8-0 in Gourt-fee. The appellant 
should make up the deficiency within a> 
month hence. 

R.K. Order accordingly. 


(1) [1884] 6 All. 488. 
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A. I.R. 1929 Oudh 211 

Stuart, C. J. and Misra, J. 

Faqir Bakhah — Plaintiff — Appellant. 

V. 

Ohirraon and others — Defendants — 
Respondents. 

Second Appeal No 120 of 1928, Deci- 
ded on 28th August 1928, against decree 
of Addl. Dist. Judge, Qonda, D/- 28th 
March 1928. 

(a) Wajib-ul arz— Conilruction— Brolhera 
and nephews to succeed means they succeed 
as colraterals hut not together. 

A village wajib-ul-arz recibod that if a 
brother died ohildless leaving a widow, she 
would bo entitled to aucoeed Go the entiro pro- 
perty for her lifetime without any power of 
alienation and on her death the brothers and 
nephews of her husband would succeod to the 
said property. 

Held, that the words brothers and nephews 
"bhai bhatija" used in the wajib-ul-arz meant 
only collaterals oi the deceased. They indi- 
cate only a class of persons, that is, the 
oollaterala of the husband who were to suc- 
ceed after the death of the widow. They did 
not mean that brothers and nephews would 
succeed together: 24 All. 273, (P.C ) Ref. 

[P 242 0 1] 

(h) Civil P. C., S. 100 — Finding based on 
wrong interpretation is not binding. 

A finding based upon a wrong interpreta- 
tion of a document is not binding in second 
appeal. [P 243 0 1] 

EhaUq^uz-zaman — for Appellant. 

H. Husain and Ali Jawad — for Res- 
pondents. 

Judgment. — This second appeal arises 
out of a suit for possession brought by 
the plaintiff appellaut against the defen- 
dants- respondents. 

The facts of the case are that one Amir, 
brother of the plaintiff-appellant, was 
possessed of a 6-pies share in mahal mafi 
and a 2-aunas share in mahal Chhangur, 
both these mahals being situate in vil- 
lage Baizpur, District Gonda, and a re- 
sidential house situate in the same vil- 
lage. Amir died in 19 L2 and according 
to the custom of the family was succeeded 
by his widow Mt. Dilasi who died in 
November 1926. Among the defendants, 
defendant 1 is the son of one of the bro- 
thers of Amir named Wazir who prede- 
ceased him, defendants 3, 4 and 5 are 
his grandnephews being the sons of his 
nephew Sultan who also predeceased 
Amir. After the death of Mt Dilasi the 
revenue Oourts ordered mutation in 
favour of the plaintiff in respect of one- 
eighth share in the property of Amir and 
ordered mutation in favour of the defen- 
dants to the extent of seven-eighth share 
1929 0/31 & 32 


in the property in dispute. The present 
suit has been brought by the plaintiff- 
appellant for recovery of this seven- 
eighth share in respect of which the 
mutation has been made by the revenne 
Court in favour of the defendants-respon- 
dents. The plaintiff-appellant’s case is 
that under the Mahomedan law he, being 
the brother of Amir, is solely entitled to 
the entiro property left by the deceased 
and the defendants are not entitled to 
succeed to it in preference to him. 

The only defence that was put forward 
by the defendants was that under a 
family and local custom the defendants 
were entitled to succeed to the property 
left by Amir along with the plaintiff, 
the custom set up being that according to 
it nephews succeed along with the bro- 
thers. It was, however, admitted by the 
defendants that under the Mahomedan 
law plaintiff would be entitled to the 
entire property left by Amir. 

The sole point for decision before the 
trial Court, the Subordinate Judge of 
Gonda, was, therefore, one of custom. 
The defendants produced both oral and 
documentary evidence in support of the 
custom bub the learned Subordinute 
Judge decided the issue against them and 
held that the custom was not established 
and on this tinding he gave a decree to 
the plaintiff for seven eighth share in the 
psoperty lefc by Amir regarding which 
mutation had been effected by the re- 
venue Courts in favour of the defendants. 

On appeal the learned Additional Dis- 
trict Juiige of Gonda came to a different 
conclusion and though he did not believe 
the oral evidence yet on the interpreta- 
tion of the documentary evidence in the 
case decided the question of custom in 
favour of the defendants and in that view 
of the ease he allowed the appeal and 
dismissed the plaintiff's suit. 

The plaintiff-appellant has now ap- 
pealed to this Court and the sole conten- 
tion urged OQ bis behalf before us is that 
the finding of the learned Additional 
District Judge that the custom is estab- 
lished cannot be maintained. 

We have heard the arguments in this 
case at great length and we have also 
gone through the oral and documentary 
evidence produced by the defendants and 
have oome to the ooncluBion that the de- 
cree of the learned Additional District 
Judge oauoot be maintained and that 
this appeal must be allowed. We now 
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proceed to give our reasons for the said 
conclusion. The defendants- respondents 
produced the village wajib-uUarz (Ex 
A-9) and several khewats (Ess A-I to A-7) 
in proof of the alleged custom They 
Also examined hve witnesses in support 
of the custom We might also mention 
that the defendants-respondents filed a 
long pedigree, attached along with their 
written statement, showing those mem> 
bers of the family on whose deaths suc- 
cession had occurred according to the 
custom alleged. 

We first proceed to discuss the docu- 
mentary evidence The wazib-ul-arz 
(Ex A-9, recites that if a brother died 
ohildlesa leaving a widow, she would be 
entitled to succeed to the entire property 
for her lifetime without any power of alie- 
nation and on her death the brothers and 
nephews of her husband would succeed 
to Che said property (fjad loafat uske bhai 
bhatijcL uslce shohar he malik honge) 
The learned Additional District Judge 
had interpreted this document to mean 
that the brothers and nephews would suc- 
ceed together We are unable to accept 
this interpretation. In our opinion the 
words *'bhai bhatija' used in the wajib- 
ul-arz mean only collaterals of the dece- 
ised They indicate only a class of per- 
sons, that is, the collaterals of the hus- 
band who were tj succeed after the death 
of the widow. They do not mean that 
brothers and nephews would succeed to- 
gether. In our opinion the interpreta- 
tion put upon this document by the 
learned Subordinate Julge is a correct 
one. According to him these words do 
not mean that brothers and nephews 
would inherit together and that no regard 
should be paid to the nearness of degree 
According to this view the words only 
mean that brothers and nephews, who- 
ever might be in existence, would succeed 
and that these words colloquially mean 
near relations of the deceased. We 
are in entire agreement with that inter- 
pretation It appears to us, as remarked 
by the learned Subordinate Judge, that 
if the intention of the framers of the 
wajib-ul-arz had been that brothers and 
nephews should inherit together it would 
have been clearly stated in the wajib-ul- 
arz that brothers and nephews would in- 
herit together. {bhai bhatije eksath 
malik honge) In the absence of any such 
express and definite provision, the clause 
in the wajib ul-arz cannot, in our opinion 


be interpreted as one in support of the 
alleged custom. 

In a case which went up to the L^rd* 
ships of the Privy Council from this very 
Province and which will befounl reported 
as Gkandika Bakhsh v. Muna Kunwar 
(L) wajib-ul-iraiz of a similar charac- 
ter were produced in support of a similar 
custom The learned Judges of the 
late Court of the Judicial Commissioner 
of Oudh held that the interpretation 
which was attempted to be put on those 
documents, and which was of the same 
character as now put upon Ex. A-9 by the 
learned Additional District Judge could 
not bo justified According to them this 
would be a forced cDQstruction vide 
p 276 They were of opinion that such 
language only denotes that brothers, and 
in default nephews, were to succeed We 
are in entire agreement with the inter- 
pretation put upon these words by the 
learned Judges of the said Court. The 
matter is not, however, discussed any- 
where in the judgment of their Lordships 
of the Privy Council and we have nob 
been able to follow the statement of 
either the learned Additional District 
Judge or of the Subordinate Judge that 
the Privy Council pub any interpretation 
whatever upon the said documents. We 
only find on p 280 the remark of their 
Lordships that the wajib ul-arz on exami- 
nation were found to prove nothing This 
might have been held by the Courts be- 
low to mean that their Lordships accep- 
ted the interpretation put upon the 
wajib-ul-araiz on examination were found 
to prove nothing. This might have been 
held by the Courts below bo mean that 
their Lordships accepted the iuterpreta- 
tion put upon the wajib-ul-araiz by the 
Court of appeal. Be that as it may, wa 
are clearly of opiuioa that the interpreta- 
tion put upon the wajib-ul-arz (Ex A-9) 
by the Additional District Judge cannot 
he supported. (The judgment then dis- 
cussed other evidence and after holding 
that the defendants had failed to prove 
the custom proceeded) The learned 
counsel who appeared on behalf of 
the defendants-respoadeats argued that 
the finding as to custom being one of fact 
could not be set aside by this Court in 
second appeal. We regret we are unable 
to accept this contention. The learned 
Additional District Judge gave his fiid- 

(1) [1902] 24 All. 278=>23 I. A. 70=0 Sar. 33J 
(P.O.). 
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iag ia support of the custom not upon the 
oral evidenoe produced by the defeadauts- 
respundents but upon the wajib-ul-arz 
e.9 interpreted by him As to the oral 
•evideuce he has not anywhere stated in 
his judgment that he is in a position to 
believe it. Indeed he has clearly stated 
in his judgment that the instances at- 
tempted to be proved by the defendants- 
respondents as to the succession of sons 
along |vith grandsons were irrelevant to 
prove the custom alleged in the present 
ease He has also remarked in his judg- 
ment that on the strength of the two in- 
etanoes which we have discussed above 
in detail he was nob prepared to hold the 
custom established. lie has only relied 
on these instances in support of the in- 
terpretation which ho has placed on the 
wajib-ul-arz filed in the case Regarding 
that, we may observe that the learned 
Additional District Judge was not justi- 
fied in relying on those instances when 
they had not been satisfactorily estab- 
lished We have also differed fron the 
learned Judge in respect of the interpre- 
tation which he has chosen to put on the 
wajib-ul-arz Under those oiroumstanoes 
the finding of the learned Judge, which is 
chiefly based upon the interpretation of 
the wajib-ul-arz cinnot be raiintained. 
It is a finding based upon a wrong inter- 
pretation of a document and cannot be 
considered to be one which may be held 
to be binding on us in second appeal. 

We, therefore, allow the appeal, set 
aside the decree of the learned Additional 
District Judge and restore that of the 
Subordinate Judge with costs in this 
Court aud in the Courts below. The 
plaintiff’s suit will stand decreed with 
costs in all the three Courts. 

R.K. . Appeal allowed. 
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Raza and Pqllan, JJ. 

Udwat Singh and others — Applicants. 

V. 

Sarfaraz Singh — Opposite Party. 

Privy Council Appeal No 27 of 1928, 
Decided on 19th January 1929, for leave 
to appeal in Privy Couuoil, against judg- 
ment aud decree in Second Appeal No. 
130 of 1928, reported as A. I. R. 1929 
Oudh 30. 

Civil P. C., Si 109 (c) VaIuo of cloini 
leis than Ra. 10,000 — No queation of gene- 
ral principle involved — Certificate ahould 
not be granted unleaa juatified by eseop- 


Sabfab \.z Singh Oudh 243 

tional circumitancea ^ Civil P, C., O. 45,' 
R. 3. 

The High Oourb m]./ be able to certify, in 
exoepfcional circumstances, under 0. 45, R, 8 
appeals from its final decision which are of 
value leas than Ra. 10,003. Bat in an ordi- 
nary case of redemption involving a queation 
of no general principle, as bo whether certain 
terms of a mortgage-deed constituted a olog 
oil tho equity of rodemp''iion a oartifioate can- 
not be granted there being no excepjional oir- 
cumstancea to justify it. [P 2l4 C 1] 

Aditya Prasad — for Applicants. 

Ntamiillah for Ilyder Hussein — for 
Opposite Party. 

Judgment — This is an application 
for leave to appeil to His Majesty in 
Council agiin^t a decision of a Bsnoh 
of this Court dated I3th September 1928. 
The applioatioi is based upon two alter- 
native pleas. The first is that the suit 
was one which involves a claim for over 
Rs. 10,009 as required by S 110, Civil 
P C., and the second is that even if the 
valuation is held to be less than 
Rs 10,000, the appeal might be certified 
under S 109, Cl (o). Civil P. C. The 
suit was one brought for redemption of 
amortgige for Rs 1,600 executed on 
14th October 1925 and the suit was 
valued at Rs 1,600. The property 
mortgaged is admitted by the applicants 
to be not worth more than Rs 2,003, 
and the only way in which it is .possi- 
ble to find a valuation of upwards of 
Rs. 10,000 is to assess it on the value of 
the property at the time of redemption. 
One of the conditions of the mortgage 
was that it should not be redeemed for 
35 years and six months and undoubtedly 
if the mortgagor consistently fails to pay 
interest during that period, he will not 
be able to redeem on the expiry of the 
period fixed without paying a very large 
sum of money But that does not affect 
the valuation of the subject-matter of 
the suit either in the Court of first in- 
stance or at the present time Even now 
if the mortgagor is able to redeem, he 
will be able to do so on payment of a 
sum much less than Rs. 10,000 and we 
are unable to find for the purposes of 
8 110, Civil P C.^ either that the sub- 
ject-matter of the property is Rs 10,000 
or that the decree or final order must 
involve a claim to or question relating 
to a property of a like amount 

It does not appear to us that in ordi- 
nary oiroumstanoes an appsal which 
prima facie falls under S 109 (a), Oivil 
P. 0., can be converted into one 
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8. 109, (c) of the same Code merely be- 
oause it fails to reach the money value 
required by S. ILO. It may be that in 
special oases this Court may be able to 
certify under 0. 45, B. 3 appeals from 
its own final decision which areol value 
less than Rs. 10,000, but clearly such 
exceptional procedure could only be 
justified by exceptional circumstances 
This is an ordinary case of redemption, 
and the only question is whether the 
terms oE the mortgage-deed constitute a 
clog on the equity of redemption. It is 
a question which has been frequently 
decided and is not one which involves 
any general principle. In our opinion 
this is not a fit case to certify, and we 
therefore dismiss the application with 
costs. 

FD/rk. Application dismissed 

A. I R. 1929 Oudh 211 

MISRA AND Bvza, JJ 

Zahir-ud-din — Plaintiff — Appellant. 

V. 

Ah Husain — Defendant — Respondent. 

Second Appeal No. 260 of 1920, Deci- 
ded on 30th January 192J, against decree 
of Dist Judge, Pyzabad, D/- 30th April 
1928. 

(a) Oudh Lawi Act (1876), S. 13 — Price in 
the deed found to be fictitious — Court 
ahould determine fair value — Price paid, 
though fair indication of market value, ia 
not concluiive^Price determined, however, 
muat not exceed price in deed — Pre-emption. 

Where the Court arrives at a finding that 
the price fixed in the deed has not been fixed 
in good faith it is its duty to determine what 
lathe fair market value of the property sold. 
No doubt in many cases the price actually 
paid ia a very good indication for determining 
the fair market value of the property sold, and 
that it is an element which the Courts must 
consider in determining the market value but 
the Court must nob treat the money aotually 
paid as conclusive evidence of the market 
value. The market value, however, so deter- 
mined should not exceed the sale price men- 
tioned in the deed: 4 O. C. 158, X. I. R. 1926 
Oadh 68 and 101 P.E. 1887. ReL on [P 245 0 2] 

(b) Civil P. C., S. 100 — Market value is 
quailion of fact. 

Market value of a property is a question of 
fact nnlesB an error of law in determining the 
market value is pointed out. [P 216 C 1] 

Qhulam Hasai — for Appellaot. 

T7asm— for Respondent. 

Judgment. — This judgment will 
govern the two appeals Nos. 260 and 261 
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of 1928. The bwo appeals arise out of a 
pre-emption suit. One Abdul Obafoor 
sold one-third of his share in khata khe- 
wat No. 10 amounting to 4-pies and 24* 
decimals share and situate in village 
Tiari Michrouli, District Sultaopur. 
The sale-deed was executed on 9bh Nov- 
em>3er 1926, in favour of the defendant r 
respondent, Khin Bahadur Ali Husain for 
a sum of Rs. 4,000. On 1st June 1927^ 
the appellant, Z ihir-ud-din, brought a 
suit for pre-emption in the Court of the 
Subordinate Judge of Sulbanpur against 
the defendant-respondent on the ground 
that he was a cosharer in this khata^ 
being the own brother of the vendor, and 
was, tlierefore, entitled to pre-empt the' 
property sold, against the defendant-res* 
pondent who was a stranger to the said 
village. He also alleged that the price 
entered in the deed was fictitious, that 
the money aotually paid oonsisted of 
Rs. 3,000 which was also the mirket 
value of the property sold He, there- 
fofe, asked for pre-emption decree on the 
payment of Rs. 3,000. 

The defendant-respondent admitted 
that he was a stranger to the' village, 
but denied that the pnoe entered in the 
deed was fictitious and alleged that it 
was the market value of the property sold. 
He contended that the price entered in 
the deed was the genuine price, for which 
he had purchased the property and as- 
serted that it was also the market value 
thereof. 

The learned Additional Subordinate 
Juige of Fyzabad, to whose Court the 
suit had been transferrel for trial, oame 
to the findings that the price entered 
in the deed was fictitious and that the 
market value of the property sold waa 
Rs. 3,572-8-0. He, therefore, passed a 
decree for pre-emptiou in favour of the 
plaintiff-appellant directing him to de- 
posit in Court within three months from 
the date of the decree the said sum of 
Rs. 3.572-8-0. 

On appeal the learned District Judge* 
of Fyzabad affirmed the finding of the 
learned Subordinate Judge on the ques- 
tion of the fictitious nature of the price 
entered in the sale-deed, bub held that 
the market value of the property sold was 
Rs. 4,000, and he, therefore, directed the* 
plaintiff-appellant to pay the said sum 
instead of thaji fixed by the first Court. 

In second appeal two points were urged 
before us, firstly that the Oourtg below 
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iiaving foaad thal; the price entered in 
the sale-deed was fictitious and having 
further found that the price actually paid 
was Bs. 3,000, it was not open to them to 
declare any sum more than Bs. 3,000 as 
the market value of the property sold and 
seooipdly, that the market value deter- 
mined by the learned District Judge was 
not correct. 

We^rc of opinion that none of these 
points cm be sustained. 

As to the first point it appears to us 
that the law is quite clear on the ques- 
tion. It is provided in S 13, Oudh 
Laws Act, 1876, that if in the case of a 
sale the Court finds that the price was 
not fixed in good faith, the Court shall 
fix such price as appeirs to it to bo the 
fair market value of the property sold. 
On the language of the section, therefore, 
there can be no doubt that where the 
Court arrives at a finding that the price 
fixed in the dead has not been fixed in 
^ood faith it is its duty to determine 
what is the fair market value of the pro- 
perty sold Indeed this point was con- 
ceded in arguments by the learned advo- 
cate for the plaintill-appelLant. The 
main point which he argued was to the 
efieot that because in the present case it 
had been found by both the Courts that 
the price actually paid was Bs 3,000 it 
was not open to the Courts below to find 
any other sum as the market value of the 
property sold. We regret we oannob ac- 
cept this contention It may be that the 
market value that the Court may deter- 
mine in a particular case may be less 
than the price actually paid or may be 
more than the price so paid We are 
fully aware that in many cases the price 
actually paid is a very good indioation 
for determiug the fair market value of 
the property sold, aui that it is an ele- 
ment which the Courts must consider in 
determining the market value. We are, 
however, unable to lay down a broad rule 
like the one contended for by the learned 
advocate for the plaintiff-appellant that 
in all oases the Court iu determining the 
market value of the property sold must 
treat the money actually paid as oonclu- 
eive evidence of the market value If 
there is no evidence given by the parties 
during the trial of the case which may 
suable the Court to determine the mar- 
ket value of the property sold it would 
be perfectly open in such a ease to the 
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Court to consider the price paid as a far 
indication of the market value. 

We must point out that this view has 
been consistently followed in Oudh and 
would mention the case reported in 
W azir Begam v. Mohammad Ishaq (l). 
The case was decided by a Bench of two 
Judges of the late Court of the Judicial 
Commissioner of Oudh, they being 
Messrs. Scott and Spankie Mr Spankie 
observed on p. 162 that in his opinion if 
the plaintiff in a suit to enforce the 
right of pre-emption under the Oudh 
Liws Act succeeds in showing that the 
price stated in the sale-deed is fictitious 
he is not entitled to acquire the property 
for the price actually paid, but must pay 
for it a price equivalent to the fair 
market value We are in entire agreement 
with the above observation of the learned 
Judge of the late Court, though we must 
further add that the market value so de- 
termined should not exceed the sale price 
mentioned, in the deed. The same view 
was taken by Mr Dalai, J. C (now Mr. 
Justice Dalai) in a cise reported in Har 
Pershad v. Sheo Shankar (2) 

In the Punjab Chief Court the same 
view has been taken S. 17, Act 4 of 1872 
laid down a similar rule th it in case the 
Court was of opinion that the price had 
not been fixed in good faith, it should 
make a decree directing the defendant to 
sell such property to the plaintiff on such 
a price as appeared to it to be the fair 
market value of the property sold. The 
same rule exists in the pre-emption law, 
which is now in force in the Punjab, it 
being S. 26 of Act 1 of 1913. The 
mibter came up for decision before the 
Chief Court of the Punjab in a case re- 
ported in Mehtab Khan v. Mustafa Beg 
(3) The case was decided by a Bjuoh 
of the Slid Court consisting of Plowden 
and Boe, JJ. We should like to quote 
the following passage from their judg- 
ment: 

*'ro coni3 to plainbiS'a appoal, the oontan- 
tioQ that tho sum aobually paid can alone be 
talcsn ai thi basis of a pre-emption decree is 
quite untenable. Whab la to be tho baais ia aat- 
tled beyond doubt by S. 16 (17), Aot 4 of 1872. 
No doubt the legislature might, if it had 
thought fit, have directed the Courts merely 
to look to the price actually paid or intended 
to be paid, and to decree pre-emption on pay- 
ment of this sum. But it has ^t done so; it has 
most clearly laid down that where the prioa 
entered in the deed, or oth erwise al leged 

(1) [1901] 4 0. C 158. 

(2) A. I. R. 1926 Oudh 68. 

(8) [1897] 101 P. R. 1887. 
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the partiesp has been found nob to have been 
fixed in good faith, the price at which the 
plaintiff can claim pre-emption ia the fair 
market value alone, No doubt the price actu- 
ally paid ia alwaya an important fact to be 
duly conaidered In forming an eatimate of the 
market value, but it muat be conaidered in 
connexion with other facta." 

We are entirely in agreement with the 
aboveobservations. Our finding, therefore, 
on the first point is that the action of the 
Courts below in determining the market 
value of the property sold was in this 
case perfectly justified. 

^ As to the second question of market 
value wo must point out that it is a ques- 
tion of fact and unless the learned ad- 
vocate for tlie appellant succeeded in 
pointing out to us an error of law in de- 
termining the market value the finding 
if the lower appellate Court could nob be 
disturbed. The contention of the learned 
advocate who appeared for the plaintiff- 
appellant was that the finding of the 
learned District Judge on this point was 
not binding on this Court because in de- 
termining the market value the learned 
Judge relied principally on a sale-deed of 
a plot of land situate in this very vil- 
lage, which had been executed by one 
Hakimmuddin Ahmed in favour of Rheikh 
Saadat Ali on i9th May 1927 (Ex A-3), 
and that he was not justified in doing so 
because there was no proof on record to 
show that the lands covered by the said 
sale deed were of the same quality as the 
lands in dispute. There is no doubt that 
this contention is true The learned 
counsel for the respondent has not been 
able to point to us any evidence on the 
record to show that the two kinds of 
lands are the same. We feel that with- 
out that evidence the relevancy of Ex. 
A-3 would not be established We must, 
however, point out that if wo look at the 
amount of profits arising out of the land 
sold under Ex A-3 and the price entered 
therein, wo would got a fair indication of 
the rate on which the property is sold in 
this village at the present time. 

The profits of the land covered by the 
sale-deed Ex. A-3 on our calculation come 
to about Bs 6-8-0 and the profits of the 
share in dispute come to about Bs. 75. 
The price at which the property was sold 
under Ex A-S^as Bs 300. According 
to this rate the market value of the pro- 
perty in dispute would come to a little 
over Rs. 4,000. Under these circum- 
stanccs we bold that the market value 
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fixed by the learned District Judge wa^ 
oorreot and must be maintained. 

We, therefore, dismiss these appeals 
with costs. 

R.K. Appeals dismissed^ 
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Baza and Misra, JJ. 

Thak^ir Ravi Janki — Plaintiff — Appel- 
lant 

v. 

Mohan Lal — Defendant — Bespondent. 

Second Appeal No 403 of 1927, Decided 
on 26th September 1928, against decree 
of Addl. Sub-Judge, Fyzabad, D/- 8th 
November 1927. 

Religioui endowment — ■ Judgment-debtor 
dedicating property after it was attached by 
the decree-holder — Conduct inconiistenfc 
with intention to dedicate — Dedication waa 
not genuine. 

A jiid gmont-debtor mada a dodication of at- 
taobod property aloog with other property, in 
favour of an idol. No mutation of tha property 
was effected in favour of the idol. Thero was 
no evidence showing that the income of the 
property was spent for the expenses of the 
idols or to show that the installation of the 
idol took place as provided for in the deed of 
endowment. Further the judgment-debtor 
sul sequent to the execution of the endowmonk 
deed mortgaged the property to another with- 
out making any mention in the mortgage deedi 
of the previous endowment deed. 

Held that the transaction evidenced by 
the deed of endowment was not a 'genuino 
transaction. [P 247 C 2] 

Bhagwati Nath and Bishemhhar Nath 
— for Appellant 

Naimullah — for Respondent 

Judgment — This second appeal arisen 
out of a suit for a declaration to the effect 
that the plaintiff-appellant Sri Thakur 
Bam Janki, an idol installed in a temple 
situate in Ajudhia, is the proprietor of 
certain Chowkis on the banks of the 
river Sarju and that the said property ia 
not liable to sale in execution of the 
decree obtained by the respondent Mohan 
Lal against one Ganpat Prasad. The facts 
of the ease are given in the order of 
reference and shortly stated they are thab 
the Chowkis in suit originally belonged 
to one Ganpat Prasad who owned a tem- 
ple in Ajudhia. Ganpat Prasad executed 
a deed of trust dated 3rd August 1920 Iq' 
favour of the plaintiff appellant, Sri 
Thakur Ram Janki, making an endow- 
ment of the property in suit as well ae 
other property. It is on the basis ot 
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this deed oE trust thsit the plaintifif-ap- 
pellaat has brought the present decla- 
ratory suit. The relief claimed by him 
in the plaint is to the effect that a decla- 
ratory decree be passed in his favour 
against the defendant to the effect that 
the property in suit attached in execution 
of decree is the property of the plaintiff 
and that it is not legally liable to attach- 
ment and sale in exeontion of the decree 
obtained by the defendant against the 
aforesaid Gaupat Prasad We may also 
state that the suit has been instituted by 
the plaintiff through Ganpat Prasad, who 
is said to be trustee of the endowment 
alleged to have been created on 3rd 
August 1920. 

The suit was contested by the defen- 
dant on two main grounds: firstly, that 
the deed of endowment dated 3rd August 
1920 was a ffcititious transaction and did 
not create any bona hde waqf in favour of 
the plaintiff and secondly that the pro- 
perty which had been attached by the 
defendant was alienable and could be 
sold in execution of the decree 

The trial Court decreed the suit, but 
the learned Subordinate Judge in appeal 
took a different view. He held that the 
waqf was not a genuine transaction and 
consequently the plaintiff was not en- 
titled to maintain the suit He also 
held that the Chowkis in Ajudhia could 
be attached and sold in execution of the 
decree. The plaintiff- appellant has now 
come to this Court in second appeal. The 
appeal was originally set down for hearing 
before one of us but as it appeared to in- 
volve an important question of law it was 
referred to a Bench of two Judges. 

On behalf of the appellant it has been 
contended that the property in suit is 
merely a personal right of service and is 
exempted from attachment and sale under 
S. 60, Cl. (f). Civil P C. It is further 
contended that the finding of the learned 
Subordinate Judge as to the genuineness 
of the deed of waqf dated 3rd August 1920 
should not be accepted because it was 
based purely on conjectures and surmises 
and not on any evidence on the record 

We have heard the parties at great 
length and have come to the conclusion 
that in view of our decision which we are 
going to mention presently, it is not 
necessary for us to enter into the impor- 
tant question of law which had necessi- 
tated the reference of this case to a Bench 
of two Judges. We find from the facts 
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on the record that on 25th November 
1919 a decree was passed for Bs. 344 and 
odd plus costs in favour of Kashmiri Bank 
against Ganpat Prasad. We also find that 
this decree was put into execution on 29tb 
January 1920. It will appear from 
Ex. 15, which is a certified copy of the 
application for execution, that the bank 
had applied for attachment of a kacebha 
chabutra and the courtyard of a house 
situate in Mohalla Saragaddwar city 
Ajudhia. We further find that the deed 
of waqf was executed by Ganpat Prasad 
on 3rd August 1920 in which the pro- 
perty attached by the bank was made the 
subject of endowment along with other 
property including the property in suit 
in favour of the plaintiff-appellant. These 
faots speak for themselves. We also find 
that the mutation of the property in suit 
has nob been effected in favour of the 
plaintiff-appellant. We further find that 
no evidence was given in the trial Court 
that the income of the property, which 
was the subject of the deed of endowment 
dated 3rd August 1920, was actually spent 
towards the expenses of the temple in 
which the plaintiff-appellant, the idol 
was to bo installed as provided by the 
deed Wo further find that there is no 
evidence on the record showing that the 
asthapana ceremony (installation cere- 
mony) of the idol was duly performed as 
provided in the deed of endowment. We 
further find that on 25bh April 1923 a 
deed of possessory mortgage was executed 
in favour of the respondent Mohan Lai 
by Ganpat Prasad himself in respect o1 
one of the Chowkis in suit No. 350 In 
this deed of mortgage Ganpat Prasad does 
not make any mention of deed of endow- 
ment dated 3rd August 1920 previously 
executed by him but transfers the pro- 
perty as full owner. All these circum- 
stance indicate clearly that the transac- 
tion evidenced by the deed of endowment 
dated 3rd August 1920 is not a genuine 
transaction and that the finding of the 
learned Subordinate Judge on thi points 
must be maintained 

We are therefore driven to this conclu- 
sion that the plaintiff-appellant is not 
the owner of the property m suit and is 
not, therefore, in a position to maintain 
the present suit. The obvious difficulty 
in our way is how to pass a decree in 
favour of a person who has been found to 
have no title In this view of the case it 
is nob neoessary for us to decide the 
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obher gnestion which has been argned 
before us namely, whether the Ghowkia 
In snit are liable to attachment and sale 
in execution of the decree. It would be 
open to Qanpat Prasad to take this ob- 
jection, if he he bo advised, in execution 
of the decree in the manner provided by 
law In these circumstances we dismiss 
this appeal with costs. 

S N./n.K. Appeal dismissed. 

A. I. R. 1929 Oudh 248 

Baza and Pqllan, JJ. 

Dwarka — Appellant 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 58 of 1929, De- 
cided on 22nd February 1929, agiinsb 
order of First Addl. Sees Judge, Lucknow, 
D/- 12th Januiry 1929 

(a) Criminal Trial — Evidence— Witneises 
altering ■tatementa in Sesiions Court to fit 
evidence in Magiitrate'a Court — Evidence 
mull be carefully acrulinized. 

Whoro witnosHoa nltor their ababemantB ia 
the Court of Sosaioi in order to mike thorn lit 
in with the niLdicoil or other evidence which 
has bean brought forward in tho Magiabrato's 
Court, their BtatameLita must receive very caro- 
iul acrubiay. [P 250 C 1] 

(b) Criminal Trial — Medical evidence, if 
merely opinion of expert and capable of two 
explanation!, ie not of firit importance — But 
if it ia merely atateraent of facta it ia entitled 
to great weight even aa againat eyewit- 
neasea. 

It cannot be laid down na a goneral proposi- 
tion that modiciil ovidencG ia of leaa value 
than tho ovideuoQ of eyo witnoBBoa. No doubt 
whore tho modioal evidonco ia merely an opi- 
nion of an oxpoit on a question which may 
admit of two oxplanationa it ia not always of 
first importanoo. 13ut that ia not correot whoa 
what the doctor has done ia to lay before tho 
Court certain dofluito facta. When the doctor 
atatea what ho saw aa to tho oontenta of tho 
atomaoh and tho food regurgitated into the 
larynx, it requires no export to draw oonolu- 
aions from those facta. Tho Judge himaolf can 
in such oaao draw those concluaioDS aa well as 
the doctor as to tho cauaj of death. 

[P 250 0 2] 

St, George Jackson — for Appellant. 

P. K. GAosfl— for the Crown 

Judgment — The soveu appellants 
were oonvioted by the Additional Sessions 
Judge of Luoknow at Bira Binki of the 
offeuce of murder under 8. 302, I. P. G , 
and were seutenoed to transportation for 
life They have also been oonvioted and 
sentenced on a charge of riot. The per- 
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son who was killed was a young Bania 
named Baboo, aged 17 years. His death 
was reported by his uncle Bam Dhani, 
who had, as he says, brought the youth 
up from childhood, after 7 a. m on 16th 
July. The story told in the first report 
is that shortly before sunrise Baboo went 
to ease himself acoording to his daily 
practice. Shortly afterwards Jeo Bam 
Lonia raised an alarm saying: 

‘‘Run up, Bjiboo ia ahoubing that he is being 
killed.” 

Thereupon Bam Dhani, his brother 
Bam Sarup, his nephew Gur Dayal, a 
relation named Bihari and a Kalwar 
nxmod Raghubar ran up to the grove 
which lies close to the village tank and 
there, according to Ram Dhani's report, 
they saw the seven accused persons strik- 
ing Baboo In the report it is not said 
how they were striking Baboo but it is 
clearly stated that on seeing the witnesses 
they all made off leaving Baboo lying on 
the ground The only injury mentioned 
in the report ia a wound on the neck 
which was thought to have been inflicted 
by a knife or a spear. The police investi- 
gation obtained the necessary evidence to 
boar out the first report and it was also 
asceitainod that the accused persons had 
some previous enmity with Ram Dhani, 
and it was supposed that on account of 
this enmity and in order to annoy Ram 
Dhani they had combined to kill Baboo. 

The body was sent for post-mortem 
eximination and as the result of that 
examination some remarkable facts came 
to light In the first place the doctor 
gave as the probable time since death 30 
or 36 hours He made his examination 
at 11 15 on 19th July. Consequently the 
time of death must have been between 
11 15 on the night of the 17th and 515 
on the morning of the 16th. When the 
period after death is so short the medical 
ovidenoe can be relied upon to be accurate 
with a few hours The doctor -found that 
the cause of death was suffocation due to 
injury to the wind -pipe and pressure over 
the chest He did not find that the 
wound on the neck had caused death, but 
that some pressure on the chest was the 
actual cause This pressure must have 
been very heavy, for the third, fourth and 
fifth ribs on the right side and the third, 
fourth, fifth and sixth ribs on the left 
side were separated from their oartileges. 
The larynx was found full of food-stuff, 
rice and vegetables, and the stomaoh eon. 
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tained six ohhataks of undiffested food, 
rioe aad dal. The dootor made the neces- 
sary deduction that death ensued a very 
short time after the deceased ate his last 
meal We do not say that there have not 
been strange cases where the digestive 
process has been unduly delayed, and that 
these cases are not more common in India 
than in western countries ; but as a gene- 
ral rule we must assume, failing evidence 
to th^ contrary, that the murdered person 
was a normal person, and we consider 
that the deduction midehy the doctor 
was justided by the fiots which he ob- 
served, We then turn to the injury 
report 

The only injury which the body 
received was the knife wound on the neck 
We cannot class as i-ijiiries the largo num- 
ber of small abrasions which were also 
found. It is possible that an abrasion 
can be caused by a blow, hut when we 
find that there were two dozen abrasions 
in front of the right wrist and forearm, 
seven abrasions in front of the left wrist 
and seven more in an area of iF x 1" in 
front of the left elbow, twi dozen abra- 
sions on the outer side of the loft thigh, 
16 abrasions in front of the left thigh, 
five abrasions on the outer side of the left 
leg, other unnumbered abrasions just be- 
low the left knee, six abrasions on the 
left knee and six abnsions just below the 
right knee (these being the only marks on 
the body apart from the knife wound 
on the neck) we conclude without any 
hesitation that all these injuries were 
caused by the deceased being dragged 
along the ground. It would appear that 
he was dragged by some one holding his 
feet and possibly by somebody else hold- 
ing his body from the ground. We do not 
consider that there is any other manner 
in which these abrasions can have been 
caused. Thus we conclude from the medi- 
cal evidence, quite apart from any of the 
depositions made by the witnesses, that 
Baboo met his death owing to the pres- 
sure of a heavy weight on his ohest. He 
was then possibly stabbed in the neck, as 
this injury was effected during his life, 
and he was then dragged to the place 
where he was found, namely a heap of 
rubbish near a village tank. It is obvious 
tha'-' this does not coincide in any way 
with the story told by Bam Dhani and 
his witnesses all of whom produced 
identical statemeuts. The man was not 
kicked and he was not hit. We need 


not enlarge on the absurdities of the pro- 
secution story which intends us to be- 
lieve that seven persons armed with 
lathis lay in wait for a youth just out- 
side a village at the time when he and 
all the members of the village were cer- 
tain to go out to relieve nature, close to 
the village tank, and then laying aside 
their lathis sat upon him or in some 
other way caused his death by pressure, 
and then kiohed and struck him in the 
presence of the witnesses in such a man- 
ner that they left no marks The story 
is so incredible in itself that oven apart 
from the medical ovidenoe we think it 
strange that the learned Sessions Judge 
believed it. 

Again much stress was laid by Bam 
Dhani and hiq friends on the motive. 
These persons, one of whom is aKalwar, 
two are Jolahas and four Behnas are 
Slid to have handed together to kill 
BlIjoo because of their enmity against 
Ilia uncle No doubt Bam Dhani had 
given evidence against one of these men 
in a Bidmashi case ten years before, and 
ho had Bofhe trouble with four others 
shortly before the rourdor, but wo can- 
not find that there was any direct en- 
mity on the part of either Ehsan or his 
son Bashir, though they were related to 
the other two Behnas. But oven sup- 
posing the enmity to he proved we are 
unable to see why these men selected 
Biboo for their attack No doubt Bam 
Dhani may have liked Baboo, hut sinoe 
the birth of his own son a year ago ho 
had a much nearer interest in the latter; 
and any one wishing to hurt him would 
surely have killed tha child and not the 
nephew. Possibly seeing this difficlty 
Bam Dhani pretended that he took tho 
advice of Baboo aged 17 in all his affairs, 
and in particular in tho purchase of a 
decree against one of the accused Dwarka 
Kalwar. 

There is also much in the statements 
of tho presecution witnesses in the Ses- 
sions Court which might have given the 
learned Judge pause in believing their 
statements It will be seen that in the 
first report nothing was said about the 
dragging of the body. This story came 
into existence when the police found the 
marks of dragging in the grove and the 
separate stains of blood. When he ap- 
peared in the Sessions Court Bam Dhani 
was evidently cognizant of the medical 
evidence, and for the first time there htt 
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stated that he saw the accused pressing 
Baboo down and inventing an entirely 
new story to account for the presence of 
undigest^ food in his stomach. In this 
story he was borne out by his brother 
Ram Sarup, who, after definitely stating 
in the Court below that he had dinner on 
the night before the murder at 10 o’clock, 
and that probably his brother had his 
between 8 and 10. suddenly remembered 
that they had all been to a Katha or 
religious reading on that nigliC and got 
home very late. Bam Sarup says that 
he had his dinner as late as 2 a. m . but 
Bam Dhaui would not go eo far. Ac- 
cording to his statement Baboo must 
have had his dinner at about 1 o’clock. 
Where witnesses alter their statements 
in the Court of Session in order to make 
them fit in with the medical or other 
evidence which has been brought forward 
in the Magistrate’s Court, their state- 
ments must receive very careful scrutiny, 
and here we have a case where the wit- 
nesses have boldly altered their state- 
ments to suit the medical evidence, have 
told a story, which is on the* face of it 
improbable, and liave given an account 
of an assault which they say they saw 
which is entirely different to the true 
manner in which the deceased mot his 
death. 

All the assessors found all the accused 
not guilty, but *bhe learned Judge has 
thought fit by adopting some special 
pleading to disagree with them. He 
makes much of the fact that the defence 
witnesses were not produced before him, 
though he examined two of them under 
8. 640, Criminal P. C We have read 
the statements of these witnesses. One 
of them was a village chaukidar who was 
obviously afraid to go against the police, 
and the other was Kesho, the father-in- 
law of Baboo. This man does not go as 
far perhaps as the accused might have 
wished in his statement, bub he brings 
to light two curious facts One is that 
he himself went to the village on the day 
of the murder and stayed there the 
whole night, bub he denies that he ever 
learnt during that time that the accused 
had committed the crime He also says 
that his daughter was forcibly detained 
in the village for two months by her 
father-in-law, and he could only recover 
her by making an application to the 
Magistrate. Different explanations may 
perhaps be given as to why the girl was 
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detained in this manner, but the obvious 
one is that she was not prepared to agree 
in the story bold as to her husband’s 
death, and moreover there was a danger 
that she would not keep silent. It is 
significant that her father-in-law Bam 
Sarup in his evidence says that he 
thought it proper to detain her till the 
end of the case. We consider that the 
evidence of Kesho is a strong indication 
that there was something not straight- 
forward in the preparation of this case, 
ill fact that the accused persons have 
been named to save some one else. They 
are persons who are disliked by Bam 
Dliani and, therefore, by his brother and 
nephew, and the other three eyewitnes- 
ses have all some reason for being 
hostile to one or other of them Baghu- 
har is the partner with Bam Dhani in 
purchasing the decree against Dwarka. 
and both the others have suspected one 
or other of the Muhammadan accused of 
theft. In fact these accused persons are 
men of bad character who are unpopular 
in the village and they have been chosen 
as scapegoats in this affair. 

We feel that we must pass some com- 
ments on the manner in which the 
learned Sessions Judge has dealt with 
the medical evidence. He considers that 
medical evidence is of less value than the 
evidence of eyewitnesses. Apart from 
the criticisms which we have already 
passed on the alleged eyewitnesses in 
the case we would find difficulty in 
agreeing with the learned Sessions Judge 
in this view of his as to medical evidence 
as a general proposition. Where the 
medical evidence is merely an opinion of 
an expert on a question which may ad- 
mit of two explanations it is nob always 
of first importance But, here all that 
the doctor has done is to lay before the 
Court certain definite facts. There is 
no question that the doctor’s report as 
to the nature of the injuries is correct 
He must be right as to the cause of death 
and he has stated what he saw as to the 
contents of the stomach and the food 
regurgitated into the larynx. It requires 
no expert to draw conclusions from those 
facts. The Judge himself was able to 
draw those conclusions as well as the 
doctor Therefore, this is not a case 
where the Judge has had on the one side 
the reliable evidence of unconbradicted 
eyewitnesses, and on the other medical 
theories. It appears to ua that he baa 
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hod on the one side facbs and on the other 
mere words. We do not know why 
BjLboo may have been killed ; we do not 
know where he was killed and we do not 
know what reason the witnesses for the 
proseoution may ha^e had before at- 
tempting bo saddle the aceused with the 
crime ; bat we are certain that the guilt 
of the accused has not been proved. 
Even it would appear that the Judge 
himself had some little doubt in this 
matter ; otherwise it is difficult to see 
how he could have failed to pass a sen- 
tence of death on the seven persons who 
waylaid a youth of 17 and deliberately 
murdered him in order to spite his uncle 
We allow these appeals, sob aside the 
convictions and sentences and direct that 
the appellants be acquitted and forth- 
with released 

li.K, Ac'^used acquitted. 
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Kashi Prasad^ior Raspeudent. 

Misra, J — The question referred bo 
the Full Bench is as follows : 

When a joint Hindu family opnsists of a 
father and sons but is possasssd of no family 
property, is the widow of oue of the sons, who 
died in the lifetime of his father and brother, 


entitled to maintenance ns against the pro- 
perty which the father had acquired after the 
death of her husband, and which on the death 
of the father came into the possession and 
enjoyment of the surviving son and the son of 
the latter, when such possession was (a) in 
the right of an heir and (b) in the right of a 
survivor ’ ■ 

After a consideration of the original 
texts of the Hindu law and of the case 
law on the subjeot I have come to the 
conclusion that the question referred to 
us must be answered in the affirmative. 

In Smritis the Hindu jurists have al- 
ways considered it a duty to maintain 
the female members of the family Mann 
in Chap 8, Sloka 389, lays down that 
a mother, a father, a wife and a son shall 
not be forsaken. He who forsakes either 
of them, unless guilty of a deadly sin, 
shall pay 600 panas to the king. The 
word ‘ forsakes ” means does nob main- 
tain. " Narada says : 

" A husband who abandons an aCTeoiioDate 
wife, or her who speaks noli harshly, who ib 
sansible, ooustaiib, and fruitful, shall bo 
brought to his duty by the king with a severe 
chastiSQm‘3nt. ” 

Yajnyavalkya similarly says : 

“ Ho who forsakes a wife, though obedient 
to his commands, diligent in houBehold 
management, mother of an excellent son, and 
spoaking kindly, shall be compelled to pay the 
third part of his wealth . or if poor, to provide 
a maintonanco for that wife. ” 

It will thus appear that the Hindu 
lawyers have made ib a duty to support 
one’s wife. This is not only found iu 
Hindu law but in all systems of civilized 
law in the world. 

Regarding the females of the family ah 
large Manu lays down in Chap. 3, Slokas 
55, 56, 57, 58 and 59 as follows : 

" 55. Married women must be honoured and 
adorned by thoir fathers and brothreu, by 
their husbands and by tjie brethren of their 
husbands, if they seek abundant prosperity. " 
56. Where females are honoured, there tho 
daitiei are pleased ; but whore they are dis- 
honoured, there all religious acts become 
fruitless. " 

" 57. Where female relations are made 
miserable, the family of him who makes them 
BO very soon wholly parishes ; but where 
they are not unhappy, the family always in- 
creases. ” 

" 53. Oa whatever houses tho women of a 
family, not being duly honoured, pronounce 
an imprecation, those houses, with all that 
belong to them, utterly perish, aa if destroyed 
by a saoridco lor the death of an enemy. ” 

" 53. L3t these women, therefore, be con- 
tinually supplied with ornamoubs, apparel, 
and food, at festivals and at jubilees, by men 
desirous of wealth. " 
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la aaobher parb of his Smribi Manu several propoaitioDB laid down by Mah- 


eaya that ample support of those who are 
entitled to maintenanoe is rewarded with 
bliss in heaven ; but hell is the portion 
of that man whose family is afflicted with 
pain by his neglect ; therefore, " let him 
maintain his family with* the utmost 
care. '* 

Yajnyavalkya says : 

" FemaloB mast be honoured by their hua- 
bandB, brothers, fathers, and paternal kina- 
men ; by the fathers, mothera, and brethren 
of their hUBbands ; and by all kinamen ; with 
giftB of ornamentB, apparel and food. " 

From the above texts it will be clear 
that in a Hindu family it is incumbent 
upon the male members of that family to 
support the females. Dr. Guru Das 
Banerjee in the Tagore Law Lectures, 
1870, observes on. p. 213 as follows : 

" Gonaidering the conatitiition of Hindu 
BOQiety, Gonaidering the extremely helpleas 
condition of the Hindu widow, and consider- 
ing that the obligation of the fatha’-in-la w or 
other near relation to give her food and 
raiment if she raaidos in hia house, la nob only 
enjoined by precopba, but la alao confirmod by 
invariable usage. ” 

It has, however, been ruled that in 
some cases it amounts to a legal duty 
while in other it only amounts to a moral 
duty, for instance, in the ease of a hus- 
band it is his legal duty to support and 
maintain his wife, while in the ease of a 
father- indaw possessed of no ancestral 
property it is only a moral duty. In the 
case of a joint family, however, which 
is possessed of a joint property in 
which every member of that family has 
an interest it is the legal duty of the 
family to support the wife of a member 
of that family. It has also been held 
that in the ease of a joint family although 
the husband of a particular woman may 
die, a legal duty is cast upon the other 
members of the family to maintain her, 
and the reason is assigned that those who 
take the husband's share by survivorship 
must support after his death his wife 

The leading ease on the subject in the 
United Provinces is a Full Bench deci- 
sion of the Allahabad High Court re- 
ported in Janki v. Nand Ram (l) de- 
cided by Sir John Eigo, Kt., Chief Jus- 
tice, Tyrell, and Mahmood, JJ. The 
whole law on the subject has been so ex- 
haustively dealt with ia that case by 
Mahmood, J., that one feels it unneces- 
sary to quote other authorities. The 

(l) [1889] 11 All. 191=(l8d9) A. W. N. 30 
(P.B.). 


mood, J , in that case are that though a 
widowed daughter-in-law has no legal 
right to claim maintenance from her 
father-in-law, who has only self-acquired 
properties in his hands and though the 
obligation to maintain her out of such 
property is merely moral, yet the obli- 
gation becomes a legal obligation when 
the property possessed by the father is 
inherited by his sons. The reason why a 
moral obligation becomes a legal obliga- 
tion is pointed out by Mahmood, J., on p, 
208 of the report, it being that those who 
inherit the sell-acquired property of the 
father take that property subject to such 
moral obligations as are conducive to 
the spiritual benefit of the father. This 
is quite in accordance with the spirit of 
the Hindu law. It is for instance the 
moral duty of the Hindu father to marry 
his daughter and to give her a suitable 
dowry at the time of the marriage If 
the father dies and the property goes to 
his sons it becomes the legal duty of the 
sons who take the property of the father 
to provide for a suitable dowry for their 
sister out of the estate of the father in- 
herited by them The whole thing is 
disoussed so clearly and dealt with so 
lucidly in that judgment that I need not 
repeat the sime argunaeits It is need- 
less for me bo say that I entirely agree 
with those obser^rabions 

This case has been followed by almost 
all the High Courts in India as would 
appear from the decisions which are 
quoted below. 

In the Calcutta High Court this deci- 
sion was followed in Ramini Dassee v. 
Chandra Pode Mondle (2), Devi Persad 
V Gunwanti Koer (3) and Siddessury 
Dassee v. Janardan Sarkar (4), 

In Kamini Dassee v. Chandra Pode 
Mondle (2) it was held that the principle 
that an heir succeeding to property takes 
it for the spiritual benefit of the late pro- 
prietor, and is, therefore, under a legal 
obligation to maintain persons whom the 
late proprietor was morally bound to 
support, had ample basis in the Hindu 
law of the Bangal School and that it was 
immaterial whether the properly so in- 
herited was moveable or immovable. It 
was further held in this case by Banerjee 
J., that the above principle was appli- 

' qTubw] Oai- 

S) [1895] 29 ObI. 410. 

(4) [1909] 29 Oal. 657^ O.W.N. 580. 
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oable ko the ease of a widow olaimiog 
maiateaanoe from her husband's brothers, 
who had inherited her father-in-law’s- 
property her own husband having prede- 
ceased his father. The case of Janki v. 
Nand Bam (l) was followed in that case. 
This case was decided by Guru Das Ba- 
nerjee, J 

In Devi Persad v. Gunwanti Koer (3) 
it was decided by Maopherson, J , and 
Guru Das Bjinerjee, J . that in the case 
of a joint family governed by the Mitak- 
shara law where a family was possessed 
of an ancestral property and a member of 
that family died there could bo no ques- 
tion that his wife was entitled to being 
maintained out of the said property. 
It was pointed out that the reason for 
this was that since the husband of the 
lady had a vested interest in the ances- 
tral property, and could have, even 
during his father’s lifetime, enforced 
partition of that property, and since the 
Hindu law provided that the surviving 
coparceners should maintain the widow 
of a deceased coparcener, the plaintiff 
(lady) was entitled to maintenance. The 
case of Janki v Nand Ram (IJ was refer- 
red to with approval in that case 

In Siddessury Dassee v. Janardan 
Sarkar (4), a Full Bench of the Calcutta 
High Court consisting of Sir Francis 
Maclean, K.C.l.E. C.J , Frinsop and Hill, 
JJ.,’ held that by the fact that a widow- 
ed daughter in-law had 'taken up her 
residence apart from relations of her 
husbind, she did not forfeit her right 
to a separate maintenance out of the pro- 
perty inherited from her father-in-law 
by reason of such non residence with the 
family of her deceased husband unless 
such non-residence be for unchaste or im- 
moral purpose The case of Janki v. Nand 
Ram (L), was again quoted with ap- 
proval. 

Referring to the Bombay High Court 
we find that the question of main^ienance 
was considered by Farran, J., in an origi- 
nal case decided by him and which will 
be found to be reported in Adhibai v 
Oursandas Nathu (5). On p 209 he 
quoted a passage from Ehetramani Dan 
V. Kashinath Das (6) that the obligation 
of an heir to provide, out of an estate 
which descends to him, maintenance for 
certain persons, whom the ancestor was 
legally or morally hound to maintain was 
~(5) [IflBTj 11 Bom. 199. 


a legal as well as a moral obligation, for 
the estate was inherited subject to the 
obligation of providing such maintenance. 
The learned Judge observed that the au- 
thorities justified him in holding that 
the defendant in that case was legally 
bound to provide the plaintiff, who was 
the widow of a deceased member of the 
family, with maintenance out of the pro- 
perty which he had inherited from his 
father. He further held that in such a 
case the widow would be entitled to a 
separate maintenance and that the defen- 
dant could not insist upon her living with 
him in tho same house. 

In Yamunabai v. Manuhai (7), decided 
by Parsons and Ranade, JJ., it was held 
that the widow of a predeceased son, whor 
lived in union with his father, had a 
legal right to maintenance from her 
mother-in-law out of the self-acquired 
property of father-in-law to which his 
widow had succeeded as his heir. It 
was pointed out that although a son's 
widow had no legal claim for mainte- 
nance agaimt the self-acquired property 
in the hands of her father-in-law, but 
when such property devolved upon his 
heirs the daughter- in law had a claim 
against it in their hands for maintenance 
if her husband had lived in union with 
his father. I would like to quote the 
following passage from the decision of 
Ranade, J., with which I am in entire 


agreement; 


" The principle that a son’s widow has no 
legal claim for maintenance against the solf- 
aoquirod property lu the hands of her father 
in-law, has been a^rmsd in a senes of deci- 
sions by this Court, as also by the other High 
Courts of Bengal, Madras and Allahabad: 
Savittibaiv. Luxmi6ai (8), Khelramani Dasi 
V. Kashinath Das (6j; Oanga Ba% v. Sila Ram 
(9), Janki v. Nand Ram (i) and Kalu v. Kashi^ 
bai (lO). The obligation to maintain the 
widowed daughter-in law in such oases has 
been held to be only a riioral and imperfect ob- 
ligation, nob enforceable in law. As against 
tho father-in-law the right of the son's widow 
to be maintained rests, not on her husbaud 
being a co- member of a joint family, but on be- 
ing a joint owner of aDGesbral property with 
his father: Mt. Heina Kioeres v. Ajo'^dhya Psr^ 
shad (ll); iSait'ribai v. Luxinibai (8); Mf. Lalli 
Kuar V. Oanga Btahan (lb*) and Devi Pershad 
V. Ounwanti Kver (3). 

While the nature of the olaim of a widow- 
ed daughter-in-law for maintenance by tho 
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[1B77J a Bom. 573 (F.B.). 
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[18331 7 Bom. 137. 

24 W. B. 474. 
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fftbher-in-Iaw has bean thus clearly defiaed, 
a dlsbiaction has bjen recognized by the 
High Courts of Bengal and Allahabad bet- 
ween the position of the father-in-law and 
those who succeed him as heir to his sepa- 
rate or self-acquired estate. The moral 
obligation of the father-in-law is held to 
be converted into a legal obligation when 
bis self-acquired property devolves upon his 
heirs. Under certain circumstances and in 
the hands of such heirs, such property is held 
liable to provide maintenance to the widow 
of a predeceased son of the pirson who ac- 
quired the property when such son lived in 
union with him. This ptinGiple was first 
laid down in Bjngal, and has baon mare re- 
cently affirmed by the Allahabad High Court 
Rajjomoney Dossee v. Sibchander Mulhck (13), 
Janki V Nand Rn.m (1); Kamini Dassee v. 
Chandra Rode Mondle (2); Devi Rer&ad v. 
Oiinwanti Koer (3J. The same distinction was 
rocoguizjd and given effect to in this Court in 
Adhibaiv. Cmaandas (5), where it was held 
that the self-acquired property of the father, 
when it desoonded to one of his surviving sons, 
was to be regarded as aaceatral property, and 
ns such subject to the obligations oE ancestral 
property to provide maint3aaace to the widow 
of a prodoceaaocl son living in union with his 
lather. The Allahabad High Court in Jankx 
V. Nand Ram (1), djclmad to subacribD to the 
View that such self-acquired property became 
ancestral in the hands of the original owner's 
heir, but rested the liability on the ground 
that the heir in such oases took the property 
for the spiritual benefft of the deceased owner, 
and BO taking it, the old moral obligation was 
turned into a legal obligation which oould bo 
•enforced. The Calcutta High Court rested 
this distinction on the ground that the heir 
in such cases is under a legal obligation to 
provide, out of the esbato which descends to 
him, maintenance for the persons whom the 
ancestor was bound legally or morally to 
maintain, and the heir takes the estate, not 
for his benefit, but for the spiritual b3n3fit of 
bis ancestor . Khetramam Daai v. Kaahxnath 
Das (6); Devi Persad v. Ounwanti Koer (3); 
Kamini Dassee v Chandra Pode Mondle (2). 
Though there is thus a divergence in the 
reasons given by this Court and by the Gal- 
•cutta and Allahabad High Courts, the oouclu- 
sion they arrive at is identical " 

Tarniag to the Madras High Court we 
€ad that in Bangammal v Echamnial 
<14) decided by Subramania Ayyar, 
and Moore, JJ., it was held, following 
Janki V Nand Bam (I); Kamini Dassee 
y Chandra Podc Mondle (2) and Devi 
Persad v. Gxinwanti Koer (3), that ao- 
oording to these cases the oorreot view of 
law was that the moral obligation to sup- 
port a son's widow, to which her father- 
in-law was subject, would, on his death, 
Acquire the force of a legal obligation as 
Against his assets in the hands of his 
heir. 

(Id) 2 Hyde. 103. ~ 

(14) [1899] 22 Had. 805=9 H.L.J. 14. 
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In Surampallt Bangaramma v. Su- 
rampalh Dramhaze (16), decided by 
Wallis, and Sankaran Nair, JJ., it was 
held that a father-in-law was under a 
moral obligation to maintain his daugh- 
ter-in-law and this obligation ripened 
into a legal obligation against the assets 
in the hands of his heirs. 

It would, therefore, be clear from the 
authorities which I have quoted above 
that it is now the accepted principle of 
the Hindu law that where a self-aoquired 
property of a father has been inherited 
by his sons it becomes their duty to sup- 
port the widow of one of their brothers 
who has died in the lifetime of the 
father, and that this liability exists 
where the property goes into the hands 
of the sons either by inheritance or by 
survivorship. The question is discussed 
by Mr Mayne in his well-known work 
on Hindu law in Ch. 14, which deals 
with miintoiance (pp 645 to 649, Edn 9), 
where the learned author has reviewed 
the decisions of the various High Courts 
and has come to the same conclusion. 

My answer, therefore, to the question 
referred to the Full Bench is in the 
affirmative 

Wazir Hasan, Ag.C.J.— I concur and 
would answer the question in the affirma- 
tive. 

Pullan, J — 1 also concur and agree in 
the reply proposed. 

B K. Beference answered 

in affirmative. 

^(15) 1903] '31 Mad. '333=18 M.L J. 254. 
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Waz[R H4S\n, Ag. C. j. and Raza. J. 

Gopal Das — Plaintiff — Appellant. 

V. 

Batan Lal another — Defeniants — 
Respondents. 

Second Appeal No. 393 of 1928, De- 
cided on 13th February 1929, against 
decree of 3rd Addl. Dist. Judge, Luck- 
now, D/- 14th August 1928. 

Vendor and Purchaser — Contract of tale^ 
Payment of part of purchase money at aecu- 
rity for due performance — Vendee, commit- 
ting default, is not ^entitled to recover the 
money. 

Where a purchaBar pays money to the vendor 
as a Becurity for the dae performance of the 
oontracb of sale, ha cannot recover the same 
from the vendor when the contract fails on 
account of the purohaaer'a default : Howe v. 
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Smith, (18S1) 27 Ch. D. 87; A. I. R. 1923 P. C. 1 
and Hayson v. Cloutt, (1921) A, 0. 980, Poll. 

[V 255 C 2] 

Bam Prasad Varma^ior Appellant. 

Aii Zaheer, Jagat Narain, Hakim- 
uddin and Brijmohan Nath Chak — for 
P.espondeats. 

Judgment — This is tbe plaiabiff' a ap- 
peal from the deeree of tne Third Addi- 
tional’Disbriot Julge of Lucknow, dated 
14th Auguit 1928, revaraing the decree 
of the Pubordinite Judge of Malihabad 
dated 26th September 1927. 

The facta of the oiae are as follows : 

The reapondeats held a decree against 
one Suraj Kumar and the sum of money 
duo to them under that decree approxi- 
mately amounted to Es 17,000 The 
plaintiff-appellant agreed to purchase this 
decree at a value leas by Ea 2,000 lb is 
agreed that the contract for sale was 
complete and it is also agreed that with- 
in a month from 15th March 1926 the 
sale was to be completed It is further 
■agreed that on 15th March 1926 a sum of 
Es. 100 was paid by the appellant to the 
reepondenba and it is no longer disputed 
that the character of this payment was 
AS eirnesb money for the due perform- 
ance of the contract of sale. 

From what has been abated above it 
follows that the completion of the sale 
was to take place on or before 15th April 
1926 A further point on which the 
parties are now agreed is that on 16th 
April 1926 one Lala Indar Prasad paid 
a sum of Es 1,000 to the respondents on 
behalf of the appellant 

There is controversy between the par- 
ties as to the nature of the second pay- 
ment of Bs 1,000 made on 16th April 
1926 but the controversy is settled by 
the finding arrived at in the Court below. 
That Court has held on evidence that 
this payment was made as security money 
for the due performance oP the contract 
of sale A good deal of argument was 
addressed to us to induce us to go behind 
this finding but we have not been so in- 
duced. We hold that the finding is valid, 
not vitiated by any error of law or pro- 
cedure and is therefore oonlusive 'This 
being so, it seems to us that the plain- 
tiff's case, out of which this appeal arises, 
for the refund of Bs 1,003 which he paid 
to the respondents as specified above and 
hiiving regard to the finding which was 
not challenge 1 that the contract of sale 
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fell through because of 'the fault of the 
appellant is wholly untenable. 

It is settled law that money paid by 
an intending purchaser under a perfected 
contract of sale as a guarantee that the 
sale shall be performed remains with the 
vendor if the contract fails by reason of 
default on the part of the purchaser. In 
the case of Howe v Smith (l) the law on 
the subject of deposit under a contract' 
of sale and its forfeiture is exhaustively 
considered and stated. Cotton, L. J , in 
his judgment quotes the following pass- 
age from Sugden's Vendors and Pur- 
chasers, 14th Ein. : 

“Wli3r0 ft p'lrchftaer is iq dafaulb ftad fcha 
sallar his nob pirbed with the subject of the 
contract, it is clear thftb the purchaser could 
not recover the deposit, for he cannot, by his 
own default, ac.|uira a right to rescind the 
contract.” 

After referring to the cases of Collins 
V Stimson{2)f Depree \ Bedborough {3) 
and Ex-parte Barrell (4) and quoting a 
passage from the judgment of James, L. J , 
in the last mentioned case Cotton, L. J., 
siys : 

"What is the deposit The deposit, as 1 
understand it, and using the words of James, 
L. J., IB a guarantee that the contract shall 
be performed. If the sale goes on, of course, 
nob only in accordance with the words of the 
contract, bub in aocordanea with the inteation 
of the parties in making the contract, it goes 
in part payment of th3 purchase money for 
which it is deposited , bub if on the default of 
the purchaser the contract goes oS, that is to 
say, if he repuiiates the contract, then accord- 
ing to James, L. J , he can have no right to 
recover the deposit.” 

In the same case B jwen, L. J., said : 

"A deposit if nothing more is said about it, 
is, according to the ordinary interpretatiou of 
business men, a security for the completion of 
the purchase. It U quite certain that the pur- 
chaser cannot insist on abandoning his con- 
tract and yet recover the deposit, because that 
would be bo enable him to take advantage of 
his own wrong.” 

Fry, L. J., in his julgment in the case 
said : 

"Money paid as a deposit must, I conceive, 
be paid on some berms implied or expressed. 
In this case no terms are expressed, and we 
must therefore inquire what terms are to be 
implied. The terms most naturally to be 
implied appear to me in the case of money 

■Tl)Tl884r27“Oh." D. 8J T.' 0^ 1035-' 
32 W. R. 802r^48 J. P. 773. 

(2) [1833] 11 Q. B D. 142-52 L. J. Q. B. 
410=47 J. P. 433=31 W. R. 9i0=48 L. T. 
828. 

(3) [1864] 4 Oifi. 479=93 L. J. Oh. 134=8 
N. R. 107=3 L. T. 538=9 Jur, (d.s.) 
1317=12 W. R. 191. 

(4) [1875] 10 Ch. 512=14 L. J, B. K. 138=33 
L. T. 115=29 W. R. 846. 
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paid oa the aigaiag of a Goatracb to be that ia 
the event of the oonfcraofc being performed it 
shall be brought into aooount, but if the con- 
traot ia not pe!:forcn3d by the payer it shall 
remain the property of the piyae. It ia not 
merely a part paymjnt, but ia then also an 
earneat to bind the bargain so eaterod into, 
and oroataa by the fear of iba forfeiture a 
motive in the payer to perform the rest of tho 
contract. ” 

The above being tho state of law it is 
not neoessary to enter into the question 
as to whether Lila Inier Prasad, whe*i 
he paid the sum of Rs. 1,000 to the res- 
pondents on behalf of the appellant, had 
or had not tho authority to enter into an 
express oontraot on behalf of the appel- 
lant as to the forfeiture of the deposit in 
the event of the contnot failing by reason 
of the default on the part of the appel- 
lant. It is agreed that Lila fnder Prasad 
made this deposit on behalf of the appel- 
lant. This is enough for the disposal of 
the appeal. But there is a conclusive 
finding of the lower appellate Court that 
the deposit was by way of security for 
the due performance of the contract. 

Before we take leave of this ciso we 
may refer to a recent decision of their 
Lordships of the Judicial Committee iu 
the case of Chiranjit Singh v. Har 
Swamp (5) The law was stated by Lord 
Shaw in the following words : 

"EarneBb money ia pjirt oE the purchaao 
price when the tranBacbioii goes forward. It 
la lorfeibed when the brAnaaction Falla bhrough, 
by reaaon uE tho fault or failure oE tho vendoe.” 

Another recent clecision of the same 
tribunal and to the same etfect is to be 
found in Mayson v. Clouet (6). 

We dismiss this appeil with costs. 

D.S./r K. Appeal dismissed. 

(5) A. L. liTuie p. 6. i, 

(6) [1324J A. 0. 980. 
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Raza and Pqllan, JJ- 

Itwari — Appellant. 

v. 

■ * .Emperor “Opposite Party. 

''' Criminal Appeal No 480 of 1898, De- 
cided on 6th December 1928, a^ai^Bt 
order of Addl. Sess. Judge, Kheri, D/- 
10th November 1928. 

Criminal P. C., S. 339 — Non compliance 
with the proviaioni by the Court vitiatei the 
trial. 

The provisioDB of 3. 339, Criminal P. 0. are 
oompulaory, and the acouaed cannot be pro- 
perly tried and oonvloted of the oflenoe of 


murder until the Court trying him haa re* 
oorded a finding that he had forfeited the 
pardon which had bean offered to him owing 
to non compliance with its conditions: 5 Lah. 
379, Foil, [P 256 C 2) 

Bhawani Shankar — for Appellant. 

Government Advocate — for the Grown. 

Judgment. — This is a reference made 
by the Additiona.1 Sessions Judge of 
Kheri in the ease of one Itwari Lodb 
wli) has beoi oonviotel of the ofifenoe 
of murder under S. 302, I. P. G. and 
sentenced to deith. Itwari also has sub- 
mitted an appeal from jail. 

A prelimiuLiry objection has been rais- 
ed before us that this trial was vitiated 
through non-compliance on the part of 
the Court below with'the provisions of 
S 339-A, Criminal P. C. Itwari was 
offered a pardon by the Magistrate but 
when hq^cama before the same Magis- 
trate in Court he stated that he knew 
nothing about the case. It was there- 
fore decided to proceed against him on 
the original charge of murder. The 
Committing Magistrate asked him 
whether he pleaded that ha complied 
with tho conditions on which the tender 
of pardon was made and he said that ha 
had complied with them. This question 
was not repeated in the Sessions Court 
and no plea was there recorded It was 
tlie duty of the Court, that is to say, the 
Sessions Court to pub this question to the 
accused and to record his plea and if he 
pleaded that he had complied with the 
conditions of his pardon the Court had to 
make a finding as to whether or not he 
had complied with the conditions of the 
pardon. Those provisions of the code are 
compulsory, aud the accused could not 
be properly tried and oonvioted of the 
offence of murder until the Court trying 
him had recorded a finding that he had 
forfeited the pardon which had been of- 
fered to him owing to non-oomplianoc 
with its conditions. This view was 
taken by the Lahore High Court in Ah 
V. Emperor (ij and we are of opinion^ 
that the failure of the Court to oomplyi 
with the oonditioQS of the section viti- 
ates the trial. 

We therefore direct that the procee- 
dings be quashed, but uuder the ciroum- 
Btauces of the ease we order that the 
accused shall be again tried according 
to law. 

F.R./R.K. Retrial ordered. 


(Ij A. I. R. 1923 Lab. 15=5 Lah. 879. 
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Gaya Dih v. Gur Din 


Sahib Din 

I 


Ganga Din (dead) 


Bhichohuk 
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Misba and Baza. JJ. 

Qayok Din— Plaintiff — Appellant, 

V. 

Qur Din and others — Defendants — 
Bespondents. 

Seoond Appeal No. 343 of 1928. De- 
cided on 12th February 1929, against 
order of Sub-Judge, Bara Banki, D/- 2nd 
July 1928. 

(b) Coiharer — Adverse poiieBsioii — Ex- 
tern. 

The mere fact that one of the cosharera 
waa not in actual poasesaion and resided 
elsewhere, would not make the possession of 
other cosharera adverse: Corea, v. Appuhamy, 
(1912) A. G, 230 ; A. L R. 192G Oudh 141 ; 35 
Cal. 961 A. I. R. 102G Oudh 258, Foil. 

[P 259 G 1] 

(b) Hindu Law — Brit Mahabrahmani — 
Ancestral property — Property acquired out 
pf its savings by one member of the family 
is joint family property. 

Where Brit Mahabrahmani is ancestral pro- 
perty and the income derived therefrom goes 
to support the entire family, the income 
derived by any member of the family there- 
from is not his exclusive property and there- 
fore any property acquired or built upon such 
fund forms joint family property. [P 259 0 1,2] 

(c) Hindu Law — Religious office — Brit 
Mahabrahmani is heritable, partible immov- 
able property. 

Under Hindu Law Brit Mahabrahmani (the 
right to receive offerings from jajmans) is 
considered as immovable property and there- 
fore heritable and partible : 1 0. D. 2 ; 5 0. 
C. 255, 11 0. C. 212 and 23 0. C. 252, 

Dias, from ; 8 O. C. 339 ; A,I.R, 1924 Oudh 252; 
A. I. R. 1923 All. 350 ; A I. R. 192L All. 286 ; 
15 C. L. J. 376 ; 36 Bom. 94 ; A. I. R. 1921 
Bom. 209, Foil. ; A. J. R. 1921 All. 316 : 20 O.C. 
265, Ref. [P 262 G 1] 

(d) Hindu Law — Partition — Practice. 

Where defendant in a partition suit has 

only pleaded that plaintiff did not bring into 
hotchpot a certain property but did not filo a 
list of such properties, the objection should 
not be entertained. [P 263 0 1] 

B. B. Lai and R. N. Shukla — for 
Appellant. 

AH Zaheer — for Bespondentg. 

Judgment. — This is a second appeal 
arising out of a partition suit, which was 
partially decreed by the learned Munsif 
of Bamsanebighat but has been totally 
dismissed by the learned Subordinate 
J^udge of Bara Banki. 

The facts of the case are that the 
parties to this suit are descendants of 
one Sahib Din as will appear from the 
following pedigree : 
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Ajodhya Prasad 
(predooeased his 
father). 


Balak Bam Baghubar Sheo Dayal 
(died iasueless) j | 

I Qaya Din, plaintiff 


Bam Batan Gui Din 

(defendant 2) (defendant 1) 


Shyam Sundar Mahabir Sitla Prasad Madho 
- (deft. 9) (deft. 8) (deft. 7) (deft 6) 


Bam Anaud Ghheda Lai Bam Ghulam 

(deft. 5) (deft. 4) (deft. S) 

They constituted a joint family and 
the plaintiff Gaya Din, who is the son 
of Sheo Dayal in Bhichchuk's branch, 
claims by partition a half share in the 
properties in suit against the defendants, 
who are descended from Baghubar. bro- 
ther of Sheo Dayal, in the same branch. 
The properties sought to be partitioned 
arc detailed below ; 

1. The grove standing on plot No. 518 
situate in village Barethi, district Bara 
Banki. 2. The grove standing on plot 
No 632 situate in village Tanda. district 
Bara Banki. 3. The grove standing on 
plot No. 499 situate in the same village 
Tanda. 4 The muafi plots Nos. 140, 384, 
908 also situate in village Tanda. 5. 
The house standing on plots Nos 117 
and 118 also situate in village Tanda. 
6. The ahata (compound), which is now 
a phulwari (orchard) also situate in vil- 
lage Tanda, and 7. The Brit Mahabrah- 
mani relating to villages Tanda and 
Mohammadpur and exeroiseable for the 
full month of Katik, the latter halves of 
the months of Phagun and Asarh and 
the first half of the month of Sawan. 

The case for the plaintiffs shortly 
stated was that the descendants of Saheb 
Din never separated from each other 
and that the properties mentioned above 
were their joint family properties, an^ 
therefore liable to partition. The share 
claimed by the plaintiff as stated above 
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was a moiety in the said properties. 
The suit was maialy oontested by defea- 
dant 1 Gar Din, whose coatentioa was 
that Ganga Din and Bhiohchuk, the sons 
of Saheb Din, had separated from each 
other, that properties 1, 2, 3 and 5 be- 
longed exclusively to his father Highu- 
bar and that properties i and 6 belonged 
to Ganga Din and after his death had 
come exclusively in the possession of his 
father, and that therefore the plaintiETs 
were not entitled to any share in these 
properties. Regarding property No. 7 
it was contended that it could not be 
partitioned in law because it consisted 
merely of such foe as the jajmans 
(clients) gave at the time of the funeral 
ceremonies performed on the occasion 
of deaths in their families. There were 
other contentions raised in the case, but 
it is not necessary to mention them for 
the purpose of this appeal. 

The learned Munsif of Ramsanehighat, 
who tried the suit, we should like to 
state, with great oaro and attention, 
found that property No. 1 was the an- 
cestral property of the parties, liECVLug 
bean recorded at the time of the first 
regular settlement in the name of Bhich- 
ohuk ; that Ganga Din and Bhichchuk 
had separated from each other ; that 
Ganga Din was the owner of the pro- 
perties Nos. 4, 5 and 6 and that property 
No. 2 was acquired by Raghubir, father 
of the defendant, out of the income of 
Brit Mahabrahmani and was, therefore, 
the joint property of the family. Re- 
garding property No. 7 which as stated 
above was the Brit Mahabrahmani he 
found that as the parties were Maha- 
brahmans it belonged to them and their 
family from times immemorial, and was 
liable to be partitioned amongst them. 
As to property No. 3 he found that it 
never belonged to the parties' family, 
nor could it be considered to belong to 
it even now. The result was that he 
decreed the plaintiff's suit for partition 
in respect of all the properties in suit ex- 
cept property No. 3. 

The defendants appealed to the learned 
Subordinate Judge of Bara Banki and he 
agreed with the finding of the learned 
Munsif relating to property No. 1 but 
disagreed with regard to other items of 
property in respect of which the suit 
had been decreed by the learned Munsif. 
Regarding properties Nos. 4 and 5 he 
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came to the conclusion that they were 
properties of Ganga Din and although 
Sheo Dayal, father of the plaintiff, was 
an heir to Ganga Din, yet because he 
and the plaintiff had gone away to 
Secundrabad (Deccan) they had never 
been in possession of the said properties 
and the plaintiff's claim in regard there- 
to could not be maintained. As to item 
6 he further found that it was an 
ahata or compound, which Raghubar, 
the father of the defendants, had pur- 
chased at an auction sale and it was con- 
sequently his own property. As to item 
2 he took the same view that because 
it had been acquired by Raghubar, father 
of the defendants, it was also his exclu- 
sive property and could not be considered 
to be the joint family property. The 
view which he took regarding the in- 
come of Mahabrahmani dues was that it 
was the personal property of Mahabrah- 
man to whom it was offered. Lastly, 
he said regarding property No. 7 that 
it was not such as could be partitioned 
in law. The result was that except 
item 1 he accepted the appeal and 
dismissed the plaintiff’s claim in regard 
to all the items in suit. 

The plaintiff-appellant has now ap- 
pealed to this Court and iu second appeal 
it is contended by the learned advocate 
on his behalf, firstly, that regarding pro- 
perties Nos. 4 and 5 which had been 
found to be the properties of Ganga Diu 
it was admitted that they passed by 
inheritance in equal shares to Raghubar, 
the ancestor of the defendants and Sheo 
Dayal, father of the plaintiff, and the 
mere fact that Raghubar alone was iu 
possession of the said properties would 
not make him exclusive owner thereof'; 
secondly, that regarding items 2 and 
6 it having been found by the Courts 
below that they were built or acquired 
out of the Mahabrahmaui income whioh 
was admittedly the joint family iuoomo 
of the parties, the said properties must 
also be deemed to be the properties be- 
lougiug to the joint family aud, there- 
fore, liable to partition : thirdly, that the 
Brit Mahabrahmani ought to be treated 
as property capable of partition amoug 
the members of the family belougiug to 
the parties. The case was argued at 
great length aud we have taken time to 
ooQsider our judgment. We now proceed 
to give our findings regarding eaoh of 
these points. 
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First point: — As regards the first point 
it appears to us that the learned Subordi- 
nate Judge has taken an erroneous view. 
It is admitted by the parties that pro- 
perties Nos. 4 and 5 belonged to Ganga 
Din and that after his death they passed 
by inheritance in equal shares to Baghu- 
bar and Sheo Dayal. Halt the pro- 
perty would, therefore, go to Bighubar 
and his descendants and the other 
half would go to Sheo Dayal and his 
son, the pUintitl. This means that 
Raghubar and Sheo Dayal became oo- 
sharers in these properties and the mere 
fact, that Sheo Dayal, father of the 
plaintiil, or that the plaintiff himself 
did not take actual possession of the 
property, since they were absent from 
the village and resided in Secundrabad, 
would not make the possession of the 
other Gosharer named Raghubar adverse. 
This has been held in a large number 
of oases both by their Lordships of the 
Privy Council as well as by this Court 
and other High Courts. Wo would 
only refer to a few decisions on the point 
because in our opinion the rule is so 
settled that it is not necessary for us 
to quote many authorities in support of 
the proposition or to discuss it in detail. 
We would mention Corea v. Appuhamy 
(l), Jogendranath Rai v. Baldeo Das (2), 
Mahipal Singh v. Sarju Prasad (3), 
Mahadoo Prasad v. Bam Lai (4). We, 
therefore, hold that the plaintiff-appel- 
lant is entitled to a decree for a half 
share in properties Nos. 4 and 5. 

Second point : — The second point re- 
lates to items 2 and G. Item 2 is 
& grove situate in village Tanda and 
item 6 is an ahata (compound) in which 
now stands a phulwari (orchard). It 
was admitted by the parties before us 
that these items were acquired by Raghu- 
har, father of defendant-respondent 1, out 
of the income of the joint family consist- 
ing of Mahabramani dues. It was ad- 
mitted by the parties that the Brit 
Mahabrahmani was their ancestral pro- 
perty since they are Mahabrahmans and 
that the income derived therefrom went 
to support the entire family. Under 
these oiroumstances it appears to us to 
be clear that the properties N os. 2 and 6, 

(1) [1912J A. 0. aaO=Bl Ij. J. P. C. 15i=>105 
L. T. 836. 

(2) [1908] 86 Cal. 961=6 0. L. J. 735=12 
0. W. N. 127. 

O) A. 1. B. 1926 Oudh 141. 

(4) A. I. B. 1926 Oudh 258=1 Luck. 62. 
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which were either acquired or built out 
of joint funds should also constitute joint 
family property. We are unable to treat 
the Mahabrahmani income as the exclu- 
sive property of Raghubar, father of the 
defendants. We, therefore, cannot accept 
the finding of the learned Subordinate 
Judge on this point and must hold that 
properties Nos. 2 and 6 also constitute 
joint family property and the plaintiff- 
appellant iu entitled to a half share 
therein. 

Third point : — The next point that 
was argued before us was that Brit Maha- 
brahamani was "property” capable of 
partition among the members of the 
family, to which the said Brit apper- 
tained This was the position taken up 
by the learned advocate for the plaintiff- 
appellant, whereas the argument of the 
learned counsel for the defendants-res- 
pondents was to the effect that the Brit 
could not be considered as "property” 
since it was at the option of jajmans 
(clients) to give or not to the defendants 
offerings on the occasion of funeral cere- 
monies occurring in their family. 

The learned advocate for the appellant 
relied upon the following rulings : 

Three cases decided by the late Court of 
the Judicial Commissioner of Oudh. 
Badri v. Mulloo (5), decided by Messrs., 
Ryves and Wells, Raghubar v. Mt. Buk^ 
min (6), decided by Pandit Eanhiaya 
Lai, Mt. Bachhpali v. Mt^ Chandresar 
Dei (7) decided by Syed Wazir Hasan, 
(now Mr. Wazir Hasan, J.,) and Mr. 
Neave, A. J. C. 

Three cases decided by the Allahabad 
High Court : Beni Madho v. Ilira Lai 

(8), decided by Piggott (now Sir Theodore 
Piggott) and Kanhaiya Lai, JJ , Ram 
Chander v. Channu Lai (9), decided by 
Ryves and Daniels, JJ., Lokya v. Sulli 
(lO) decided by Tudball and Kanhaiya 
Lai, JJ 

One case decided by the Calcutta High 
Court : 

Narayan Lai Chipta v. Chullhan Lai 
Oupta (11), decided by Mukerjee and 
Woodroffe, JJ., and, 

Two cases decided by the Bombay High 
Court : 

(5) [1905] 8 O. G. 339. 

6) [1917] 20 O. 0. 265=42 I. 0. 794. 

7) A. I. B. 1924 Oudh 252=27 O. G. 114. 

(8) A. I. R. 1921 All. 316=43 All. 20. 

(9) A. I. B. 1923 All. 350=45 All. 445. 

(10) A. I. B. 1921 All. 286=43 All. 35. 

(11) [1912] 15 0. L J. 876=14 I. 0. 677. 
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Ohelabhai Gaurishankar v. Hargowan 
Eamji (12; decided by Chandavarkar aad 
Hayward, JJ.: Oirjashankar Daji Dhat 
V- Murli Dhar Narain (13) decided by 
Sir Norman Macleod, Kt., C. J., andFaw- 
oetfc, J. 

The learned counsel for the defendants- 
respondents relied upon the following 
rulings : 

Seeta Ram v. Sheodas (14) decided by 
Campbell, J. C., Dhagwan Dm v. Mani 
Bam (15) decided by Mr. Macleod, 0. J. 
0., Baddu v. Bahu Lai (16) decided by 
Messrs. Evans and Greevan, Mahesh 
Prasad v. Bharath (17) decided by Mr. 
Lindsay (now Sir B Lindsay). Wo first 
proceed to discuss the authorities quoted 
on behalf of the respondents. 

In Seeta Bam v. Sheodas (14) it 
was held by Campbell, J. C., that 
no one was entitled to a monopoly 
to make certain collections or from 
certain classes, and that the ]ajmans 
who paid the fee were perfectly free to 
employ whom they liked. There is no 
doubt as to the correctness of this proposi- 
tion. Nobody can compel a particular 
person to make offerings on a particular 
occasion to him and him alone The mat- 
ter must be left to the pleasure of the 
person making the offerings. This does 
not, however, touch the point, since what 
we have to decide is whether the right 
to receive such offerings can be considered 
as property" or not. We do not agree 
with the argument advanced by the 
learned counsel for the respondents that 
since it is optional with the jajmans to 
pay the fee, it should not be considered 
to be any valuable right whatsoever. The 
right may not be capable of being en- 
forced against strangers against their will 
but there can be no doubt that so far as 
the members of a particular family are 
concerned the right to receive such offer- 
ings must be a right and a very valuable 
one. Indeed it is within our experience 
that in pursuance of the exercise of such 
a right a large income is made by families 
whose profession is to deal with jajmans 
(clients) 

In Bhagwan Din v. Mani Bam (15) 
the point to be de cided i n t he case was 

(12) [1913] 36 Bom,'94=12 L C7 920=1 3 Bom. 

L. R. 1171. 

(13) A. 1. R. 1921 Bom. 209=45 Bom. 234. 

(14) 1 O. D. 2. 

(15) [1902] 6 0. 0. 225. 

(16) [1908] 11 O. 0. 212. 

(17) [1920] 28 0. 0. 352=59 I. 0. 677. 
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whether in a case, where a third person 
had made a voluntary offering to one of 
the parties, it was not open to the other 
party to claim a share in it unless an ag* 
reement to that effect between the par* 
ties had been established. The view of 
law taken in that case was to the effect 
that no suit would lie by one Maha- 
brahman against another for recovery of 
the whole or a portion of such offerings, 
unless on the basis of an agreement bet- 
ween the parties. We are not called upon 
to discuss the accuracy or otherwise of 
this proposition. It is enough for us to- 
observe that when the right to receive- 
Mahabrahmani dues is enjoyed by a. 
Mahabrahman and after his death if the 
right devolves, in case such right is held 
to be capable of devolving upon his sons^ 
there would be impliedly an agreement 
between them to participate in that right 
in equal shares. The point decided in 
this case does not, therefore, touch tho 
point which is actually before us for 
decision. In Baddu v. Bahu Lai (16) the 
point decided was that a contract am- 
ongst Mahabrahmans with respect to 
the distribution of alms to be received in 
the future by exercise of voluntary charges- 
is not enforcible against the heirs or re- 
presentatives of the parties to the agree- 
ment. If the right to receive alms be-, 
considered to be included within the de- 
finition of the word "property" the view* 
taken in this case would be open to gravo 
doubt. 

It would thus appear that except the 
last case the other two cases referred to 
by the learned advocate for the defen- 
dants-respondents do not touch the point. 
As to the third case though the question 
for decision now before us was not 
directly in question in that case, yet the 
view of law propounded in that casn 
would certainly support the contention 
raised by the learned counsel for the de-^ 
fendants. 

In Mahesh Prasad v. Bharathi (17)^ 
it was held by Mr. Lindsay, J. C., that 
no contract for the division of money or 
other articles received by Mahabrahmans- 
in the way of charity could be enforced 
except as between the immediate parties 
to the agreement. He followed the casn 
quoted above, namely, Baddu v. Bahu 
Lai (16), 

We now turn to dUcuss the mliags re- 
lied upon by the learned advocate for the 
plaintiff-appellant. 
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In Badri v. Mulloo (5) ib was held that 
the rigbfc to receive offerings as malis 
(gardners) attached to a particular temple 
eituate in the city of Lucknow was a 
right of property and a suit for decora- 
tion and perpetual injunction with res- 
pect thereto would lie in a civil Court. 

This case has no doubt supports the 
view urged by the learned advocate for 
the plaintiff-appellant. 

In Bfghubar v. Mt. Bukmin (6). the 
view taken was to the effect that an ar- 
rangement among Mahabrahmans of the 
place regulating the terms in which they 
should act or the method in which the 
offerings should be collected or divided 
and which does not control or restrict 
the discretion of the persons to whom the 
services are to be rendered by whom 
the offerings or gifts are to be made, is 
valid and binding between the parties to 
that agreement. 

In Bachhpali v. Ghandresar Dei (7) 
the obaukis at Ajudhya "were the sub- 
ject-matter of partition." These chaukis 
are well understood spots on the banks 
of the liver Sarju, where one or the other 
member of the family of pandas sits, re- 
ceives his clients, and helps them in the 
observance of their religious ceremonies 
connected with the river such as bathing, 
offering flowers, etc., for which services 
remuneration is usually paid by the cli- 
ents, who choose to avail themselves of 
those services. It was held that such a 
right constituted property in law and a 
euit for a share in the business resulting 
in such gains was maintainable. This 
case also supports the view urged before 
us by 'the learned advocate for the appel- 
lant to a great extent. 

In Beni Madho v. Hira Lai (8), it 
was held that the rights of a Pragwal 
who used a particular kind of flag to at- 
iiraot the notice of pilgrims, who wanted 
to And him out, could devolve by a right 
ot inheritance to his widow and if any 
other person put up a flag similar to the 
one used by him so as to mislead the 
pilgrims into the belief that he was the 
representative of the Pragwal, an action 
■could be maintained by the widow to pre- 
sent such persons from using the flag 
-since his action in doing so was unlawful. 
It was observed in that case by Piggott, 
-J., that in such a case the question to be 
determined was whether the plaintiff 
.had or had not a right to carry on certain 
husineSB in or about a particular locality 
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and if any stranger interfered with such 
exercises of the right, it was to be consi- 
dered as an unlawful interference with the 
conduct of that business. It would thus 
appear that in the opinion of their Lord- 
ships the right to carry on the business 
as a Pragwal in a particular locality was 
a right which could be enforced in the 
Court of law. 

Iq Ram Chander v. Channu Lai (9), 
it was held that where the "brit jajmani” 
consisted of offerings given to a Pragwal 
by pilgrims when they came to bathe in 
the Ganges the division of the brit could 
not be carried out by allotting clients to 
one party or the other but only by the 
division of the books in which pilgrims 
entered their names We are unable to 
follow this ruling. If "brit jajmani” is 
divisible, the division can take place by 
allotting clients or allotting localities. 
The division so made, it is obvious, 
would not be any ground for the person 
in whose share a particular jajman 
(client) had fallen to compel that jajman 
to make offerings to him. The effect of 
such an allotment would only be that if 
offerings were willingly made by such jai- 
mans they would go to one member of 
the family in preference to another. 

In Lohya v. Sulli (10), it was held that 
the right known as "brit ]ajmani" was 
heritable The head-note says that they 
are also transferable, but the judgment 
itself does not go to that extent. This 
case is no doubt in favour of the conten- 
tion put forward by the plaintiff-appel- 
lant. 

In Narayan Lai v. Chullan Lai (11), 
it was held by their Lordships of the 
Calcutta High Court that although prima 
facie when a gift is made to a priest by 
a pilgrim the money belongs to him in 
his personal capacity, yet members of 
the family may agree amongst themselves 
that whoever amongst them may earn 
anything by officiating as a priest, the 
income is to be brought into a common 
fund and divided in certain proportions 
amongst them. This was also a suit for 
partition and the parties to the case were 
members of a family of Oayawals. The 
partition of "brit jajmani" was allowed 
by allotting books to the different mem- 
bers of the family, which indicates that 
the persons to whom such books were 
allotted would approach the clients whose 
names were entered therein. It was in- 
dicated by their Lordships that where 
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Buoh a property was saleable and did not 
admit of a physical division partition 
could be effected by declaring that the 
enjoyment of the property was to be in 
turns as in a case of right to worship. 
It was also observed in that case that no 
Court should be inclined to accede to the 
contention that the property was indivi- 
sible or impartible unless it could be 
shown that the division thereof would he 
against public right or policy or would 
tend to impair some paramount right 
existing in a stranger to the co-tenancy 
or would outrage the public sense of pro- 
priety, decency and good morals. We 
need not state that the partition of brit 
Mahabrahmani’' cannot in any case be 
considered to be against the public right 
or policy or against the good sense of pro~ 
priety, decency and good morals. 

In Ghelabhai Oavrishankar v. Hargo- 
wan Itamji (12), it was hold that under 
Hindu law the office of the hereditary 
priest (yajman vritti) was a nibandha 
and ranked among the hereditary rights 
to the immovable property. The argu- 
ment advanced by the learned advocate 
for the plaintiff-appellant was that ‘‘brit 
Mahabrahmans" was also similarly to be 
considered as immovable jiroperty under 
the Hindu law and therefore capable of 
inheritance and partition by the descen- 
dants of a particular Hindu in enjoyment 
thereof. 

In Oirjashankar Daji v. Murlidhar 
Narain (13), it was again held that an 
hereditary office of a priest was in the 
nature of immovable property and a 
plaintiff would ordinarily be entitled to 
an injunction restraining the defendants 
from interfering with that immovable 
property. The case quoted above, namely, 
Ohelahhai Gavrishankar v. Haigowan 
Bamjt (12) was relied upon. It would 
appear from the two rulings of the Bom- 
bay High Court quoted above that a 
jajmani brit (right to receive offerings) is 
considered in Hindu law as immovable 
property and if this is the case, it would 
clearly be heritable and partible. We do 
not enter into the vexed question whether 
such a right is transferable or not. It is 
not necessary for us to do so in the pre- 
sent case. The point which we have to 
decide is whether this right can be con- 
sidered to be included within the defini- 
tion of the word property" as under- 
etood in Hindu law. 
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In Bagghoo Pandey v. Eassy Fare’ll 
(18) Mitter and Tottenham, J J. held that' 
a right to officiate as a priest at funeral 
ceremonies of Hindus was in the nature- 
of immovable property. Two previous 
decisions of the Bombay High Court re- 
ported in Krishna Bhat v. Kapahhat (19)* 
and Balvantrav v. Purshotam Sidhesh^ 
var (20) were relied upon by their Lord- 
ships in support of the decision. The 
texts of the Hindu law appearing upon 
this question, it was observed by their 
Lordships, are all collected in these two 
judgments df the Bombay High Court. 
A decision of their Lordships of the^ 
Privy Council reported in Fatteh Singhji 
Jaswant Sangji v. Ktlltan Baiji He- 
hormutt Baiji (2l) was also relied upon 
where their Lordships had held that an 
hereditary right to receive certain pay- 
ments payable by an inamdar out of renta 
of a village was to be considered as an 
interest in the immovable property. 

In Sukh Lai v. Bishamhhar (22) their 
Lordships of the Allahabad High Court 
consisting of Eichards, C. J., and Banerji,. 
J., approved of the ruling of the Calcutta 
High Court reported in Bagghoo Pandey 
V Kassy Parey (18) and held that Maha- 
brahmani dues could be considered aa 
property capable of being transferred and 
that a mortgage of the same was permis^ 
siblo. We do not see. as stated above,, 
the necessity to decide the question of 
transferability of such rights, since it ia 
not at all necessary to do so for our pur- 
poses. It is sufficient for us to decido 
that the right is considered by the Hindu 
law as immovable property and if so it 
would be clearly heritable and partible. 

In English Treatises on Inheritance 
S. 206, para. 96, the rule is quoted as 
follows: 

"The right of parforming religioua oere- 
monies of certain olaBses of people as Poorohit, 
is by custom considered analogous to reali 
property. The ancefttml priest, that is, ho 
who has been honoured by former generationa 
with employment of officiating priest, and tbs' 
priest appointed by the party himself, cannot 
be discarded without good and sufficient cause; 
but there is no legal authority for ostablish- 
ing tho right of the heirs to officiate, The- 
male heir of an hereditary poorohit is, how- 
ever, by custom considered entitled thereto,. 

(18) [1084] 10 Oal. 73=13 0. L. B. 263. 

(19) 0 Bom. H. C. A. 0. 137. 

(20) 9 Bom. H. C. 99. 

\2l) [1873] 1 I. A. 34=21 W. R. 178=13 B. L,. 

R. 254=3 Sar. 306 (P.O.). 

(22) [1917] 39 All. 196=87 1. G. 661=15 A. L. 

J.41. 
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bnt not the heirs of an appointed priesti A 
female cannot sncceed to such right and per- 
form the ceremonies by a substitate, because 
she can appoint a substitate only for worldly 
affairs, not for solemn acts for the perfor- 
mance of which she herself is disqualified. 
Several male heirs share the fees according to 
their respective portions, and if they have 
divided the jajmans among them, each one 
will take the fees from his respective jajmans." 

On a view of the authorities quoted 
above we have come to the conolusion 
that unc^or Hindu law the right to re- 
ceive offerings from jajmans is considered 
as immovable property and, therefore, 
capable of passing by inheritance to the 
heirs of the person in enjoyment of such 
rights and is, therefore, divisible among 
the heirs. 

We would, therefore, declare that pro- 
perty No. 7 which consists of brit Maha- 
brahmini should also be declared as cap- 
able of being divided among the parties 
to this case and the plaintiff should be 
allowed a half-share therein. This divi- 
sion can be conveniently made by allot- 
ting particular days or periods to the 
parties according to their shares. The 
result is that the plaintiff will be en- 
titled to a decree in respect of the pro- 
perties Nos. 1, 2, 4, 5, 6 and 7. There 
is no dispute regarding property No. 3 in 
respect of which the plaintiff’s claim has 
been dismissed by the two Courts below. 

Another point was raised on behalf of 
the defendants-respondents in the cross- 
objections. It was to the effect that the 
suit brought by the plaintiff-appellant 
for partition should be dismissed since 
he had not brought into hotchpot the pro- 
perty acquired by him and his father at 
Secundrabad (Deccan). The defendant.?, 
however, did not file any list showing 
such properties and the objection raised 
by them is under the circumstances a 
futile one. We, therefore, allow the ap- 
peal, set aside the decree of the Subordi- 
nate Judge, and restore the decree passed 
by the learned Munsif with costs in this 
and the Courts below. The cross-objec- 
tions filed by the defendants-respondents 
will also stand dismissed with costs. 

p.D./r.K. Appeal allowed. 
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Baza and Misha, JJ. 

Ganga Baksh Singh — Decree- holder— 
Appellant. 

V. 

Sheo Baksh Singh and another — Judg- 
ment-debtors — Bespondents. 

Appeal No. 4 of 1928, Decided on 27th 
August 1928, against order of Dist. Judge, 
Sitapur, D/- 24th October 1927. 

Civil P. C., S. 47 — In execution the decree* 
holder can be put in poiieiiion of the ipeci* 
fic landi subitituted for bii share on parti- 
tion. 

Where a decree gives a right to possession of 
a share in any land which has already been 
partitioned the Court in proceedings for exe^ 
oution of the decree has power under S. 47, 
to put the dooree-holder in poBsession of the 
specific lands substituted for his share on 
partition : A, I. R. 1922 P. C. 54, Appl, 

[P 264 0 2 ; P 266 0 1) 

Badha Kishan and S. N. Srivastava — 
for Appellant. 

II. Qidtvai for A. P. Sen and Sailen 
Roy for S. N. Boy — for Bespondents. 

Judgment. — This is an appeal from 
an order of the District Judge of Sitapur, 
dated 24th November 1927, setting aside 
the order of the Additional Subordinate 
Judge of Sitapur, dated 20th July 1927 in 
an execution case. 

The following facts are no longer in 
controversy. One Nawab Singh was the 
owner of a ith share in khata No. 18/8 
in village Kachuri in the district of 
Gonda. That share was equivalent to 16 
bighas 4 biswas 2^ biswansis. It appears 
that the tenure of the village is bhaya- 
ohari. Nawab Singh sold 1 bigha 17 bis- 
was to Sheo Bakhsh Singh and then he 
mortgaged his remaining 14 bighas 7 
biswas 2i biswansis share to Gangs 
Bakhsh Singh on 2ad June 1919. It was 
a simple mortgage. He then made s 
gift of 2 biswas 2^ biswansis share in 
favour of Bhola Singh. Subsequently, ou 
1st February 1920 he executed another 
mortgage in respect of his 14 bighas 5 
biswas share in favour of Sheo Bakhsh 
Singh. This mortgage was a possessory 
mortgage. Sheo Bakhsh Singh was dir-^ 
ected to pay off Ganga Bakhsh Singh'a 
mortgage of 2nd June 1919. However ha 
failed to pay off that mortgage. As thd 
money due to Ganga Bakhsh was never 
paid, he brought a suit for sale of th» 
mortgage property in March 1925 against 
Bhola Singh and Sheo Bakhsh Singh. It 
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should be noted that Bhola Singh wae 
impleaded as the heir of Nawab Singh 
who had died in the meanwhile. Ganga 
Bakhsh's claim was decreed by the 
Court in respect of the property com- 
prised in his mortgage. The prelimi- 
nary decree was passed on 2ith November 
1925 and the final decree, on 24th Sep- 
tember 1926. It so happened that the 
village was partitioned by order of the 
revenue Court in the meantime but this 
fact was not brought by any of the par- 
ties to the notice of the Court. All the 
parties who are parties to this litigation 
were parties to the partition case also. 
The result of the partition was that two 
biswas 2i biswansis share of Nawab 
Singh in khata No. 18/8 was allotted to 
khata No. 8 which was named after Bhola 
Singh and the share of 14 bighas 5 biswas 
was allotted to khata No. 11 named after 
Sheo Bakhsh Singh. It was expressly 
stated in the tarz taqsim that the land 
allotted to khata No. 11 is both proprie- 
tary as well as mortgage land of Sheo 
Bakhsh Singh. It is not denied that the 
mortgage land was that very land which 
was comprised in the possessory mort- 
gage of Sheo Bakhsh Singh dated Isb 
February 1920. 

Ganga Bakhsh Singh applied for exe- 
cution of the decree. His application was 
•opposed by Bhola Singh and Sheo Bakhsh 
Singh. Bhola Singh had no objection to 
the sale of 2 biswas 2^ biswansis gifted 
land that had been allotted to his khata 
No. 8. Sheo Bakhsh’s contention was 
that he had become the owner of all the 
lands in khata No. IL by virtue of parti- 
tion and therefore Ganga Bakhsh Singh 
had no right to proceed against any land 
of that khata. There is no doubt that he 
had raised this objection dishonestly. The 
fact is that the property which had been 
mortgaged to him by Nawab Singh had 
been allotted to his khata as mortgagee 
and not as proprietor It was also con- 
tended on behalf of Sheo Bakhsh Singh 
that the question as to the property 
against which execution was to be taken 
out could not be determined or decided in 
the execution proceedings. 

The learned Subordinate Judge dis- 
allowed the objection of Sheo Bakhsh 
Singh. He directed that the execution 
application should be amended so as to 
enable the decree-holder to execute the 
decree in respect of 2 biswas 2i biswansis 
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out of khata No. 8 and 14 bighas 5 bis- 
was out of khata No. 11. 

Sheo Bakhsh Singh appealed and his 
appeal was allowed by the learned Dis- 
trict Judge of Sitapur. The learned Dis- 
trict Judge was of opinion that the decree- 
holder could not claim to execute his de- 
cree against a khata different to that 
specified in the decree, and that the de- 
cree-holder should apply for a formal 
amendment of the decree 

Ganga Bakhsh Singh has now come to 
this Court in second appeal. 

We think this appeal should be al- 
lowed. The only point for determination 
in this appeal is whether the share of 14 
bighas 5 biswas land which was allotted 
to Sheo Bakhsh Singh's khata No. 11 and 
was shown therein as mortgage land can 
be sold in execution of Ganga Bakhsh's 
decree. In our opinion this question 
must be answered in the afifirmative. It 
is clear that the lands of the entire khata 
No. 11 have not been allotted to Sheo 
Bakhsh Singh as a proprietor and lands 
representing the share of 14 bighas 5 
biswas have been allotted to him as a 
mortgagee from Nawab Singh. There is 
no reason why the decree obtained by 
Ganga Bakhsh Singh should not be exe- 
cuted against the said share which has 
been allotted to Sheo Bakhsh Singh’s 
khata No. 11. The learned counsel for 
the respondents has argued before us that 
there was no specification of lands and so 
the decree could not be executed against 
any land of Sheo Bakhsh Singh' khata 
No. II We think this contention is not 
well founded. The property in respect of 
which the decree was passed represented 
the share of the mortgagor in a bhaya- 
chari village. 

Mutation was effected in favour of 
Sheo Bakhsh Singh in respect of that 
very share as evidenced by'Tjx. 1. Lands 
to the extent of 14 bighas 5 biswas which 
have been allotted to khata No. 11 as 
mortgage lands must be held to repre- 
sent the property in respect of which 
the decree was passed, and this is a suffi- 
cient specification of the mortgaged pro- 
perty which is to be sold in execution of 
the decree. We think the principle of 
decision in the case of Baijnath Ooenka 
v. Bavaneshwar Prasad Singh (1) helps 
the appellant’s case. It was held in that 
case that where a decree gives a right to 

ll) A.I.R. 1922 P.O. 61=1 Fat. 378=19 1. A. 

139 (P.O.). 
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possesaioa of a share in any land in ijmali 
mahal whioh has already been parbitioned 
under the Estates Partition Act, the 
Court in proceedings for execution of the 
decree has power under S. 47, Civil P. C., 
1908, to put the decree-holder in posses- 
sion of the specific lands substituted for 
his share on partition. No difficulty 
arises in this case so far as identification 
of the mortgaged property is concerned. 
The property in dispute whioh formerly 
belonged to khata No. 18/8 now belongs 
to khata No. 11 and Sheo Bakhsh Singh 
held the same under the mortgage of 1st 
February 1920. We are not prepared to 
grant the request made by the learned 
counsel for the respondent that the case 
should be remanded to ascertain what 
lands out of khata No. 11 represent the 
mortgaged property It is unnecessary 
in this case to make any inquiry as to 
the identity of the property when the ex- 
tent of the share representing the mort- 
gaged property is sufficiently clear. 

The result is that we allow the appeal, 
set aside the decree of the learned Dis- 
trict Judge and restore that of the learned 
Subordinate Judge. The appellant will 
get his coats from the respondent Sheo 
Bakhsh Singh in all the three Courts. 

F.R./ll.K. Appeal allowed. 
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Wazir Hasan, Ag C. J., and Misra 
AND PCJLLAN, JJ 

Hiwanchal Singh — Defendant — Ap- 
pellant. 

V. 

Ajodhya Singh and another — Plaintiff 
und Defendant — Kesponients. 

Second Appeal No. 180 of 1928, Deci- 
ded on 25th February 1929, against 
decree of Sub- Judge, Sitapur, D/- 28th 
January 1928. 

4c (a) Oudh Laws Act (18 of 1876), S. 9 — 
Manager of joint Hindu family idling por- 
tion of family property — Other member of 
family can lue to pre-empt that portion ai 
queition whether lale wai for legal necei- 
aity cannot ariie. 

It ia open to a member of a joint Hindu 
family te acquire by pre-emption a portion 
of the property belonging to the joint family 
of whioh he happens to be a member, when 
the said property has been lold by the mana- 
ger of the family. The question of family 
property is Immaterial, because by making a 


claim for pre-emption the cosharer is pre- 
cluded from disputing the validity of the sale 
on tha ground that it was not for family 
necessity: 67 J. C. 76; 42 All, 264 and A, I. R, 
1925 Oudh. 352, not Foil; A, I. R. 1922 Oudh 
115; 1 O. C. 252; 7 0. C. 61 FolL\ A. I. R. 1918 
P. C. 196: 19 0. C. 306 and 7 All. 184 (F.B.), 
Ref. [P 267 0 1] 

(b) Oudh Laws Acl (18 of 1876), S. 9^ 
To be coibarer person need not be so re- 
corded. 

In order to determine whether a person ia 
a cosharer in the village or not it is not 
necessary that he should bo a recorded co- 
sharer: 19 0. 0, -306 and 7 AIL 184 (F.B.), 
Rel. on. [P 268 G 1] 

4c (c) Hindu Law — Joint family — One 
member consenting to sale of family pro- 
perty by another does not make former 
vendor. 

A member of a joint Hindu family who 
consents to the sale of a portion of the family 
property by another member of the same 
family cannot be called a vendor: 42 All. 264, 
not Appr,\ 21 Cal. 496, (P.C.), Ref. [P 271 0 2] 

Mohd. Ayub Quraishi for Ghulam 
Hasan — for Appellaub. 

M. H. Kidwai — for Bespondent 1. 

P. N. Chaudhri for A. P. Sen — for 
Bespondenli 2. 

Opinion. 

Pullan, J. — Tha question referred to 
this Full Bench is as follows: 

“ Is it open to a member of a joint Hindu 
family to acquire by pre-emption a portion of 
the property belonging to the joint family of 
whioh he happens to be a member, when tha 
said property has been sold by the manager 
of the family, for family necessity or other- 
wise." 

We are not concerned with the case 
where the whole of a joint family pro- 
perty has been sold, but only with 
the case where a portion of the pro- 
perty has been sold, and therefore every 
member of the joint family still pos- 
sesses in virtue of his position as a 
joint owner an interest in that portion 
of the family property which has not 
been sold. The right of any person to 
pre-empt depends on his fulfilling the 
requirements of S. 9, Oudh Laws Act. 
It appears to me that every member 
of a joint Hindu family owning joint 
family property is a cosharer in the 
family property and is therefore prima 
facie a person entitled to pre-empt the 
property of another cosharer in the same 
mahal or khata as the case may be. 
The difficulty whioh arises in the case 
of a cosharer in the property which is 
being sold is due to the objeotiou that 
a man cannot, ordinarily speaking, buy 
his own property which is the principle 
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underlying the rulings which have in- 
duced us to refer this case for decision 
of a Full Bench. It is said that; 

A man cannot sucocaaivoly occupy the 
poaition of vendor and pre~emptor in reapeot 
of the same transaction." 

This is the view taken of a case such 
as we have before us by Mr. Da- 
niels, J. G. in the case of Oajadhar v. 
Lai Behari (l). It is also the view 
taken by the Allahabad High Court in 
the case of Partap Narain Singh v. 
Shiam Lai (2) In that case the Judges 
described the cosharer who wished to 
pre-empt that sale as being practically" 
a vendor. In my opinion it is not cor- 
rect to regard other members of a family 
who have taken no part in the sale of a 
portion of the family property as ven- 
dors. The vendor is the person who ex- 
ecutes the sale, and it is clear that 
although he is in the position of being 
able to dispose of the family property 
and thereby the interests of persons 
other than himself by means of sale, 
they may take no part in the transac- 
tion, and may even contest it by means 
of suit. They are not therefore properly 
described as vendors although the pro* 
perty sold belongs partly to them. Nor 
do they become vendors merely because 
in order to bring a suit for pre-emption 
they must admit the validity of the sale. 
This admission of the validity of the 
sale was insisted upon by their Lordships 
of the Privy Council in the case of 
Abdul Wahab Rhan v. Shaluka Bibi 

(3) but the only effect of this admis- 
sion is to deprive the cosharer of his 
right to dispute the legal necessity of 
the sale, that is to say he cannot seek 
to pre-empt the sale and at the same 
time say that the sale is not for legal 
necessity. By offering to buy the pro- 
perty himself, he admits not only that 
the property can be legally sold, but 
that he wishes it to be sold. On the 
other hand, I am not prepared to say 
that he has deprived himself of his right 
to object to the sale in favour of a certain 
vendee if that vendee is not acceptable 
to him. It is not the case that a mem- 
ber of the joint Hindu family cannot ac- 
quire by purchase the interest of another 
member of the family, and where a sale 

(1) A. I. B. 1925 Oudh 352. 

(2) [19201 42 All. 264 = 65 I. 0. 37 = 18 
A L. J. 116. 

(3) [1694] 21 Oal. 496=^21 1. A. 26, (P.O.), 
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has been effected by one member and 
the sale is such that it cannot be succesa- 
fully disputed under the terms of Hindu 
law, I see no reason why a cosharer^ 
who owns an interest in the property 
sold, should not come forward and buy 
the property rather than allow it to 
pass into the hands of strangers, I can 
see nothing in the transaction which is 
contrary even to the terms of Hindu law* 
but the only question which is to be 
decided is whether the cosharer, in a case 
such as has been propounded to us, is 
entitled to bring a suit for pre-emption 
under S. 9, Oudh Laws Act, and there is 
nothing in the definition contained in 
that section which prohibits the cosharer 
from bringing such a suit. This view, 
although it did not find favour with twn 
Judges of the Judicial Commissioner’s 
Court in the case cited above Oajadhar 
V. Lai Behari (l) had been taken more 
than once by other Judges of the same 
Court. In particular, I would refer to 
the decision of Mr. Wazir Hasan, Addi- 
tional Judicial Commissioner (now Mr. 
Hasan, J.) in Bamadhin Singh v* 
Surajpal Singh (4). This judgment 
follows one of the earliest reporte(}. 
decisions of the Judicial Commis- 
sioner’s Court, viz., Hazari Singh v^ 
Joot Singh (5). Mr. Daniels was of 
opinion that Mr Wazir Hasan was 
wrong in distinguishing the case which 
he was trying from the case reported iu 
the case of Bam Dayal v. Bhajju Lai 
(6). The same passage in that judg- 
ment has been quoted both in the cases 
of Oajadhar v. Lai Behari (l) and 
Bamadhin Singh v. Surajpal Singh 

(4) and in my opinion, the distinc- 
tion drawn in the latter case was a. 
very real distinction. 

In the case of Bam Dayal v. BhajjiA 
Lai (6), the sale transferred all the in- 
terest in the property on which the co- 
sharers could base a suit for pre-emption. 
Thus when they had admitted the salei 
they had admitted that all their 
rights had passed by that sale, and at 
the moment when they came intp thd 
Court they were not oosharers; and they 
were therefore deprived by S 9, Oudb 
Laws Act, from bringing a suit for pre- 
emption. On this account the Judicial 


(4) A. 1. R. 1922 Oadh 115=26 0. 0. 57. 

(5) [1898] 1 0. 0. 252. 

(6) [1904] 7 0. 0. 61. 
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Oommisaioners observed that; the proper 
course would appear to have been to 
attack the sale itself. But 1 am not pre- 
pared to hold that the oosharers, as long 
as they possess some other interest in the 
property which has not been sold, and 
are therefore persons entitled to pre- 
empt under the Oudh Laws Act, are de- 
barred from exercising this right merely 
because a part of their own interest has 
been transferred along with the interest 
of others by the sale which they wish 
to pre-empt. I would therefore reply to 
the question referred to us as follows: 
It is open to a member of a joint Hindu 
family to acquire by pre-emption a por- 
tion of the property belonging to the 
joint family of which he happens to be 
a member, when the said property has 
been sold by the manager of the family. 
The question of family property is im- 
material, because by making a claim for 
pre-emption the cosharer is precluded 
from disputing the validity of the sale 
on the ground that it was not for family 
necessity. 

Misra, J . — The question referred to 
us is as follows : 

" la it opon to a. membor of a joint Hindu 
family to acquire by pro-omption a portion of 
the property belonging to the joint family of 
which he happens to be a member when the 
said property has been sold by the manager 
of the family for family necessity or other- 
wise?" 

The facts of the case are that one 
Chhattar Singh, who owned certain land 
situate in village Harnathpur, district 
Sitapur, sold a portion of the said land 
to one Our Bakhsh Singh for Rupees 
1,978-13-0. Gur Bakhsh Singh is ad- 
mittedly a stranger to the village. Two 
suits for pre-emption were brought, one 
by his son Ajodhya Singh and the other 
by Hewancbal Singh, who was also a 
oosharer in the village. The suit of 
Ajodhya Singh was contested by Hewan- 
chal Singh on the ground that inasmuch 
as the property sold belonged to the 
joint family consisting of Ajodhya Singh 
and his father Ghattar Singh, it was not 
open to him to bring a suit for pre-emp- 
tion in respect of the property sold by 
his own father, who was the head and 
the manager of the family. This con- 
tention has been overruled by both the 
Oourts below who have held that Ajod- 
hya Singh, being the son of Ghattar 
Singh, is more nearly related to the 
vendor than Hewanohal Singh- They 


have, therefore, passed a decree to the 
effect that Ajodhya Singh should be 
given a preferential right to pre-empt the 
property in suit and failing him the 
right should be given to Hewanohal 
Singh. The Gourfcs below are of opinion 
that since a purtioii of the family pro- 
perty has still remained undisposed of 
Ajodhya Singh must be treated to be 
still a oosharer in the village on the 
strength of that property and the fact 
that the property sold consisted of the 
joint family property should not stand 
in the way of his getting a decree for 
pre-emption. The reference before ue 
is in connexion with the two appeals^ 
which have arisen out of those rival 
suits for pre-emption. 

On behalf of the appellant reliance 
has been placed upon the two rulinga 
of the late Gourt of the Judicial Gom- 
missioner of Oudh, one reported in Ram^ 
Dayal v. Bhajju Lai (6) and the other 
reported in Gajadhar v. Lai Behari (1) 
and a decision of the Allahabad High 
Gourt reported in Pratap Narain Singh 
V. Shiam Lai (2). 

On behalf of the respondents reliance 
has, however, been placed upon two other 
oases decided by the late Gourt of the 
the Judicial Gommissioner of Oudh, one 
reported iu Hazari Singh v. Joot Singh 
(5) and Bam Adhin Singh v. Surajpal 
Singh (4). 

In the cases relied upon by the appeN 
lant it has been held that where a sale- 
deed has been executed in regard to the 
property owned by a joint family, a 
member of that family cannot be allowed 
to pre-empt the property sold, whereaa 
in the case relied upon by the respon- 
dents a contrary view has been taken. 

Wo have to decide which view we 
ought to hold as the correct view with 
reference to the pre-emption law embo- 
died in the Oudh Laws Act, 18 of 1876. 
After carefully studying those provisiona 
it appears to me that if the right of 
party to claim pre-emption in Oudh ia 
to be, as it must be, determined in ac- 
cordance with the said Act the view 
urged by the respondent must bo ac- 
cepted. Under S. 13, Oudh Laws Act^ 
any person entitled to a right of pre- 
emption is given a right to bring hia 
suit to enforce such right in cose the 
*sale made in favour of the person, against 
whom ho wishes to exorcise the rights 
has been effected without his having 
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i)eea given a due nofcioe of the proposal 
ill respect of the said sale. The persons, 
^ho are entitled to a right of pre-emp- 
'tion, are enumerated in S. 9 of the said 
Act, According to that section the right 
to pre-empt is given first to cosharers 
of the subdivision of the tenure in 
vvhioh the property is comprised in order 
of their relationship to the vendor, then 
it is given to the cosharers of the whole 
mahal in the same order and lastly the 
right is given to any member of the vil- 
lage community. It is further declared 
that if two or more persons are equally 
ontitled to such right the person to exer- 
oise the same shall be determined by lot. 
Looking to these provisions it appears 
to me to be clear that if Ajodhya Singh 
oan be considered to be a cosharer in 
the village on the basis of property other 
than sold he would be entitled to exer- 
cise the right of pre-emption in respect 
of the sale in question. It is admitted 
by the parties in this case that no notice 
of the sale in dispute was given to him 
and under the circumstances he would 
be entitled to bring a suit in accordance 
with the provisions of S. 13. 

It has been consistently ruled both in 
Oudh and in the Allahabad High Court 
that in order to determine whether a per- 
son is a cosharer in the village or not it 
is not necessary that he should be a re- 
corded cosharer. If he is really entitled 
in law to certain proprietary rights in 
the village, he should be deemed a co- 
eharer for the purposes of pre-emption, 
although his name is not recorded in the 
khewat. This position is obvious from 
the language used by the legislature in 
the Act itself. S 9 does not give the 
right to recorded cosharers only. It 
gives right to all cosharers irrespective 
of the fact whether they are recorded 
cosharers or not. In Lalta Singh v. 
Chattar Singh (7). Mr. Stuart (now 
6ir Louis Stuart) and Ft. K. Lall took 
the view that the entry of a person’s 
name in the khewat was not a condition 
precedent to his being entitled to exer- 
oise the right of pre-emption. In the 
Allahabad High Court the said view 
was taken so far back as 1885 in a Full 
Bench decision reported in Gandharp 
Singh v. Sahib Singh (8). In that case 

(7) [191B] 19 0. C. 306=37 I. C. 188:33 0. L. 

J. 659, 

<8) [1884] 7 All. 184=s(l894) A. W. N. 326 

(F.B.). 
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the point decided by the Full Bench was 
to the effect that the members of a joint 
undivided Hindu family other than the 
member who was recorded in the village 
recorded as a cosharer in the mahal, 
were to be deemed as cosharers for the 
purpose of pre-emption. On the strength 
of these rulings there can be no doubt 
that Ajodhya Singh, the son of Chattar 
Singh, who was admittedly a member 
of the joint undivided family with his 
father Chattar Singh must be deemed 
to be a cosharer for the purpose of pre- 
emption, though his name was not re* 
ooried in the khewat Indeed this point 
was not seriously contested by the 
learned advocate for the appellant. 

The main argument of the learned 
advocate for the appellant was that 
since the sale made by Chattar Singh 
was a sale of the joint family property 
justified by legal necessity it must be 
deemed to be a valid sale on behalf of 
all the members of the family including 
Ajodhya Singh The argument was that 
if it was a sile binding on all the 
members of the family it must be 
treated to be a sale on behalf of 
Ajodhya Singh also and if Ajodhya Singh 
was to be treated as a vendor, it was 
difficult for him to claim the right of 
pre-emption, since the vender himself 
could not be allowed to exercise the right 
of pre-emption in respect of a sale effected 
by himself. The basis of this argument 
is obviously the fact that a member of 
the joint family claiming pre-emption is 
to be treated as a vendor. Although a 
member of the joint family whose pro- 
perty has been sold may loosely be des- 
cribed as a vendor, yet strictly speaking 
he cannot be in the eyes of law deemed 
as a vendor. This would be, clear from 
the fact that he can in certain cases, for 
instance, where the sale is not justified 
by legal necessity, challenge the transac- 
tion. If in all cases a member of a joint 
Hindu family is to be treated as a vendor, 
it would not be possible for him to chal- 
lenge the transaction in any case what- 
soever. A vendor cannot obviously be 
allowed to challenge his own act. The 
real position seems to me to be that a 
member of a joint Hindu family is to be 
treated merely as a person upon whom 
the sale is to be binding if effected for 
legal necessity. It is not correct to 
describe him a^ a vendor but only as a 
person, who in certain oircumstancea is 
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bound by the sale. If he is to be treated 
as a person bound by the sale, it would 
be perfectly open to him to treat the 
transaction as a valid sale and if there is 
still left a portion of the family property 
upon the strength of which he could still 
claim to be a cosharer, I do not think 
why he should not be allowed to exercise 
the right of pre-emption given to him by 
the statute law as indicated above. 

In Ram Dayal v. Bhajju Singh (6), 
which ^as a case decided by a Bench of 
the late Court of the Judicial Commis- 
sioner of Oudh consisting of Mr. Macleod 
and Mr Chamier (now Sir Edward 
Chamier), a case which was cited by the 
learned advocate for the appellant in his 
support, the following passage was relied 
upon : 

" It aeema to me that Bam Bharoae and 
Mool Narain are on the home of dilemma. 
They muat either admit that the aale waa a 
valid one or deny that it waa ao. If they 
admit that the aale waa a valid one then any 
intereat they had in the property before the 
aale muat have been lost to them on the aale 
taking plaea, and therefore they had no sub- 
sisting title at the date of the inatitution of 
the suit ; while if they deny their lather had 
power to transfer their intereat they are pre- 
cluded from claiming pre-emption.” 

I have underlined (italicised) the words 
in the above passage which in my opinion 
are a key to the whole situation. It ap- 
pears to me from the facts given in the 
report that apart from the property sold. 
Bam Dayal the appellant pre-emptor, had 
no other property left, upon which he 
could claim a subsisting title at the date 
of the institution of the suit. In such a 
case indeed the position would be as 
observed in the passage quoted above. 
Where, however, there is still some joint 
property left unsold, on the basis of 
which the member of the family can base 
his title of being a cosharer or where he 
possesses his own separate property on 
the basis of which he can claim pre- 
emption, there is no reason why he should 
not be treated as a cosharer and entitled 
to exercise the right, which he is entitled 
to in law. 

In Pratap Narain Singh v. Shiam 
Lai (2) the gist of the decision is em* 
bodied in the following passage to be 
found on page 265 : 

** The interests of all were joint and to 
allow the plaintiffs to pre-empt would be tanta- 
mount to allowing a man to be both a vendor 
and a pre-emptor one after the other." 

I have already tried to show in the 
previous portion of my judgment that a 


member of a joint Hindu family cannot 
in connexion with the sale of the joinb 
family property which is to be held bind- 
ing on him be treated as a vendor. Thera 
is no justification for holding him as suclx 
in the Hindu law. It is one thing to say 
that the sale is binding upon him and 
quite the other to say that he is to be* 
treated as a vendor. 

A case decided by the Lahore High 
Court was also quoted during the course' 
of arguments. It will be found reported 
in Sukha Bam v. Kotu Bam (9). Iq 
that case the learned Judge of the Lahore 
High Court followed the case decided by 
the Allahabad High Court reported in 
Pratap Narain Singh v. Shiam Lai (2). 
The learned Judge has not given any 
reasons for treating a member of a joint 
Hindu family as a vendor other than 
those given in the decision relied upon 
by him 

The conclusion to which I, therefore, 
arrive is that where a sale of a joint 
family property has been effected by the 
manager of the said family for family 
necessity, it would be open to a member 
of the said joint family to treat the sale 
as valid and to acquire by pre-emption 
the portion of the property sold. In the 
case where it is not effected for family 
necessity, it w'ould be open to him to 
treat the sale as valid or otherwise. If 
he wishes to bring a suit for pre-emption 
he must treat it as a valid sale, without 
which no suit for pre-emption can bo 
legally brought. If he wishes to treat 
the sale as invalid it would bo open to 
him to attack it as such, but it would not 
be open to him in that case to acquire 
the property by pre-emption. If, how- 
ever, the entire family property is sold 
for legal necessity and there is left no 
family property on which the member of 
the joint family can base his title as a 
cosharer or if he does not possess any 
separate property of his own ho cannot 
be allowed to exercise the right of pre- 
emption. The very basis upon whiob 
such right could be exercised has been lost 
to him. In such a case he cannot be 
allowed to pre-empt the property. If the 
entire property has been sold not for 
family necessity, obviously the course^ 
open to him in law would be, if so ad- 
vised, to attack the sale itself, I, there- 
fore, answer the reference in the terms^ 
quoted above. 

( 9 ) [ 1921 ] 67 I.'o. 76.' 
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Wazir Haaan, Ag. C. J. — The ques- 

tioa involved in tbis reference was con- 
sidered and decided by me so far back as 
June I9'2i in tbe ease of Bam Adhin 
Singh v. Surajpal Singh (4). My learned 
•brobberp Fullan, J., bas referred to tbis 
case in his judgmenb relating to this re- 
ference. To tbe view which 1 then held 
I still adhere and the contrary view taken 
in the case of Gajadhar v. Lai Behan 
(1), in express dissent from my opinion 
has failed to commend itself to me. In 
giving my answer to this reference I 
propose to reproduce mutatis mutandis 
my judgment in the aforementioned case. 

To determine the right of a party to 
pre-emption we must primarily look to 
the provisions of tbe Oudh Laws Act 
(18 of 1876) by which the right is con- 
ferred upon persona residing in the terri- 
tory of Oudh. S. 3, sub-section (c), of 
the Act says that the law to be ad- 
ministered by the Courts of Oudh shall 
be the rules contained in this Act." 
S. 6 of the same Act is as follows : 

**The right of pre-emption is a right of the 
persons hereinafter mentioned or referred to, 
to acquire, in the cases hereinafter speoifled, 
immovable property in profcronoe to all 
other persons." 

Such persons are enumerated and clas- 
sified in 8 9. Where immovable pro- 
perty is owned by a joint Hindu family 
it must be admitted that every member 
of that family is a cosharor in that pro- 
perty in relation to every other member 
of the same family. S. 13 of the Act 
gives cause of action to an intending pre- 
emptor to bring a suit for pre-emption 
for the purpose of acquiring the property 
in preference to the person to whom it 
has been sold on breach of the terms 
laid down in Ss. 10, 11 and 12 and also 
on the ground that the price stated in 
the notice was not fixed in good faith. 
It would thus appear that on the terms 
of the enactment just now mentioned a 
member of a joint Hindu family when he 
is possessed of the status of a oosharer 
on the date of the sale on the basis of 
his interest in immovable property out- 
side tbe subject-matter of the sale is 
entitled to bring a suit for pre-emption 
in respect of that sale by reason of the 
breach of tbe conditions which the law 
imposes on the intending vendor and on 
the fulfilment of which alone the co- 
sharer’s right to enforce his title to pre- 
empt is excluded. Tbis to my mind is 
an irresistible conclusion which flows 


from the interpretation of the clear pro- 
visions of law. But it is argued that 
there is a general principle of the Hindu 
law which destroys the right of pre- 
emption existing on the terms of the 
statute in favour of a member of a joint 
Hindu family where the sale intended to 
be pre-empted is made by another mem- 
ber of the same family. The argument 
is that when one member of a joint 
Hindn family sells property to a stranger 
another member of the same family 
must be treated as also a vendor. In 
support of this appeal reference is made 
to the juristic conoeption of a joint Hindu 
family and the relations in which the 
members of the family stand to each 
other and the ease of Himmat Bahadur 
V. Bhawani Kunwar (10) is cited. I 
accept the analysis of the concept of a 
joint Hindu family so elaborately made 
in that judgment but the conclusion 
which it is sought to be drawn from that 
analysis does not appear to me to follow, 
nor can it override the statutory law to 
which reference has already been made. 

In the Full Bench case of Oandharp 
Singh v. Saheb Stngh (8) it was held 
that the members of a joint and un- 
divided Hindu family other than the 
member who is recorded in the Collector’s 
book as a sharer in tbe mahal are ''co* 
sharers’’ for the purposes of pre emption. 
In that case the vendees resisted the 
suit for pre-emption on the ground that 
they were cosharers in the village in 
the right of members of a joint and un- 
divided Hindu family and the defence 
was uphold by the Full Bench. The 
effect of such a defence being recognized 
as valid logically leads to the conclusion 
that the vendees had a right to retain the 
property in preference to the pre-emptor 
and that they oould equally well enforce 
their right of pre-emption as members of 
a joint Hindu family, being possessed of 
interest in the family property, a portion 
of which was sold, had they been plain- 
tiffs and the vendee a stranger. This 
oonolusion can only be avoided by taking 
the view that in the former case the 
vendees and in the latter ease, the 
plaintiffs pre-emptors were also vendors. 
To my mind such a view is wholly un- 
tenable. The Full Bench decision has 
been admitted in the old Court of the 
Judioial Commissione r of Oudh os en- 

(10) [1908] 80 All. 853=5 A. L. J.'339=(1908) 
A. W. N. 148. 
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UQoiating good law. In the caBe«of Hazari 
Singh v. Joot Singh (5) Mr. Blenaer- 
hassett, J. 0 , referred to that oase with 
approval and held that a suit for pre- 
<eiiiptioa by a mecnber of a joint Hindu 
family, who happened to be the son of 
the vendor in that case, was maintainable 
in respect of a sale made by his father 
with whom he formed the joint Hindu 
family. In that judgment Mr. Blennor- 
hassett. referred to an earlier decision of 
the Jiiaicial Commissioner's Court in the 
oase of Laokmi Narain v. Raghunath 
(S. 0 A No. 652 of 1805, dated 16th 
September 1885) which had decided that 
the son was entitled to enforce his right of 
pre-emption in respect of the property sold 
by his father with whom he was joint 
and undivided. A reference was also 
made in this connexion to a decision of a 
Bench of the late Court of the Judicial 
Gommissioner in the case of Ram Dayal 
V. Bhajju Lai (6). The ratio decidendi 
of that case may best be explained in the 
language of Maoleod, A. J. C., who de- 
livered the judgment of the Court. 

“It BeGma to me that Ram Bharoao and Mul 
Narain are on the horns of a dilemma. They 
must either admit that the sale was a yalid 
one or deny that it was bo. If they admit that 
the Bale was a valid one, then any Interest 
they had in the property before tho sale must 
have been lost to them on the sale taking 
place, and therefore they had no subsisting 
title at the date of the institution of theic 
■uit, while if they deny that their father had 
power to transfer their interest they are pre- 
cluded from claiming pre-emption." 

Now it is perfectly clear that the title 
of Ram Bbarose and Mul Narain to pre- 
empt rested on their interest in the pro- 
perty which was the subject matter of 
the sale and apparently there was no 
other property in which they had in- 
terest and upon which they could found 
their status of cosharera. 

The argument that the inteadiug pro- 
emptor is a vendor in a ease where he is 
a member of a joint Hindu family aud 
the sale is of a portion of tho family pro- 
perty by another member is supported 
by the decision of the Allahabad High 
Oourb in the oase of Pratap Narain 
Singh v Shiam Lai (2). With duo re- 
spect I am not prepared to accept the 
decision as a sound one. A plaintiff in a 
suit for pre-emption must accept the 
validity of the sale he intends to pre-empt 
and of the vendor's title to affect it. If he 
denies either the one or the other aooord- 
ing to the law in force in Oudh he is 


debarred from claiming a right of pre- 
emption. This view is founded upon a 
decision of their Lordships of the Judi- 
cial Committee in the case of Abdui 
Wahid Khan v. Shaluka Bibi (3). The 
plaintiff with a view to successfully ex- 
orcise his right of pre-emption is there- 
fore bound to accept the sale which has 
given rise to the cause of action. For 
the reason of this fact alone that he has 
acoepbod the sale as a valid sale I am 
unable to clothe suoh a plaintiff with the 
character of a vendor. I am of opinion 
that a member of a joint Hindu family 
who consents to the sale of a portion of 
the family property by another member 
of the same family is in no sense a ven- 
dor. His consent merely takes the place 
of legal necessity on proof of which the 
sale would be valid against every mem- 
ber of the family. Suoh a consent is a 
substitute for the evidence of legal neces- 
sity and when established merely works 
out as an estoppel by force of whiob the 
member giving the oonsent is debarred 
from challenging the sale on the ground 
open to him under the Hindu law. This 
1 understand is the effect of the deoiaion 
of their Lordships of the Judicial Com- 
mittee in the case of Bangasami Oounden 
V. Nachiappa Oounden (11). 

Suoh au estoppel cannot in my opinion 
debar him of his right to exercise the olaim 
of pre-emption which exists in his favour 
outside the transactiou of sale and only 
arises subsequent to and after a valid 
sale has been proposed and carried 
through. One member of a family may 
sell a portion of the family property 
under pressure of legal necessity, yet it 
may be effeoted in teeth of protest by 
other members of the family. The sale 
will be binding on those members under 
the Hindu law and yet I hold that it is 
impossible to predicate of them as ven- 
dors. Take the oase of a joint estate 
owned by two tenants in common. Hav- 
ing regard to the nature of the tenancy 
each tenant is seized per my ct ver tout 
and each is the owner of an undivided 
moiety. Assume further that a portion of 
this hereditament is sold by only one of 
the two tenants. Clearly it is open to 
the other tenant either to object to the 
sale and seek relief for its oancellation, or 
to waive his objection and accept the 

(11) A. I. R. 1918 P. 0. 196=42 Mad. 528346 
I. A. 72 (P.O.). 
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Bale as ooDveying his undivided interest 
also. Now having been faced with an 
election between consent and contest he 
elects the former course. Gan it reason- 
ably be said that having done so he be- 
comes a vendor and is therefore precluded 
from exercising his right of pre-emption ? 

I think not. My answer therefore to 
the reference is in the affirmative. 

S.K./r.K. Reference anaioered. 
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Raza and Pullan, JJ. 

Taule — Appellan t- 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 65 of 1929, Deci- 
ded on 1st March 1929, against order of 
Addl. Sess, Judge, Kheri, D/- Gth Febru- 
ary 1929. 

(a) Penal Code, S. 300 — Evidence of ad’ 
million to villager!, though lufficient to jui- 
tify conviction, muit be icrutinized ai other 
evidence to prove murder — Evidence Act, 
S. 24, 

- •Although the ovidenoe of admisaion of 
guilt to villagera is sufficient to justify the 
couviotion, still tho ovidenoe that such an 
admission was made must be olosely soruti’ 
nized like all other evidence which is used to 
prove a case of murder: A. I. R. 1928 Oudh 
393 and A* I. Ri 1929 Oudh 1G7, Ref. 

[P 273 C 1] 

(b) Evidence Act, S. 24 — Ziladar serving 
under great estate is person in authority. 

A Ziladar serving under a groat estate (such 
as that of Kapurthala) is. a person in autho- 
rity and if such a person holds out induce- 
ment to tho accused, the admissions made to 
him would not bo admissible: A. J. R. 192G 
All. 737, Bel. on. [P 279 0 2j 

(c) Evidence Act, S. 24 — Extra-judicial 
confession is of great importance but it must 
not be one fabricated in order to provide 
additional evidence. 

No doubt the extra-judicial confession is of 
great importance but it must be a true extra- 
judicial confession and not one fabricated in 
order to provide additional evidence for what 
rightly or wrongly the investigation officer 
considers to be a weak case. [P 274 0 IJ 

(d) Penal Code, Si. 300 and 302 — Evi- 
dence to prove murder. 

In a case of murder there was no countor- 
Btory worth believing on behalf of tho accused. 
The motive of the accused in committing the 
murder was evident. His conduct subsequent 
to the crime showed that, although he knew 
the truth he put forth numerous falsehoods. 
And further there was in evidence the state- 
ment of the aconsed’s uncle that the accused 
oonfeised hia crime to him. 

Eeld\ that the evidence wafl lufflolent to 
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prove that the accused was guilty of murdex 
the only proper sentence for which was death. 

[P 276 G 1] 

Kanhaiya Lai — for Appellant. 

Oovt. Advocate — for the Crown. 

Judgment. — Taule Chamar has been 
convicted of the murder of hia sister-in- 
law Mt. Bhajania and sentenced to death 
subject to confirmation by this Court. In 
this appeal he has re-stated the defence 
which he put up at the outset of the case 
namely, that Mt. Bhajania was killed by 
daooits who carried off his entire belong- 
ings. There is no doubt that Mt. Bha- 
jania was murdered. She received some 
seven injuries from a gandasa, mostly on 
the neok and head. No less than three 
of the injuries were on her face. There 
is also no reason to doubt that the mur- 
der was committed some timeaftei mid- 
night on 25bh October 1928. The first 
report was made by Taule himself, who 
was accompanied by the village chauki- 
dar and his own father Dujai and his 
unole Puran. The report was not made 
till 10 a. m. at a police station, which is 
nob more than 5^ miles from the village 
in which the crime was committed. 
There was therefore considerable delay 
in making the report and this delay has 
been accounted for by the fact that the 
father of the accused was 2!absent on the 
night of the crime, and nothing was done 
until he returned in the morning. The 
report is in some ways a curious one. The 
first thing to be noticed is that there is no 
direct reference to the murder or the 
manner in which Mt. Bhajania met her 
death. The accused stated that two men, 
one of whom was a Mahomedan of Kauri ya 
and the other was Baldeo Chamar, press- 
ed down Mt Bhajania who was the wife 
of Taule’s younger brother. He went on to 
say that Niranjan Chamar of the village, 
Bakkas Mussulman of Kauriya Eandhai, 
Arakh of -Kauriya and a oertain Natha, 
who was apparently a Teli by caste, 
came into the house and took the wrist- 
lets off both Taule’s hands while he was 
sleeping. Then he woke up, saw them all 
and recognized them. They asked for the 
money and began striking him with the 
wrong, that is, blunt side of a knife. On 
this he gave up Bs. 25 in cash which 
were buried, and the thieves took him 
outside to his maize field and left him 
there. Later on in the report he men- 
tioned oertain artioles which had been 
stolen and said that he had received in- 
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juries from the wreug aide of the kaife 
on the left side of his body. But he did 
not mention the two outs which were 
found on the baok of his left leg. 

On investigation the report as to the 
daooity was found to be untrue. There 
was no sign that any daooity had been 
com m it ted. The floor had not been dug 
up and there were numerous utensils ly- 
ing by the bed of the murdered girl. Nor 
were her injuries such as could reason- 
ably bd* expected to have been inflicted 
by dacoits. Such injuries, particularly 
cuts on the face inflicted upon a woman 
are generally the work of a disappointed 
lover; and it must have been evident to 
any one who saw the corpse that she had 
been murdered for some definite motive 
and not merely killed by dacoits in an 
attempt to rob the house. 

The Sub-Inspector before proceeding 
to the village sent Taule for medical exa* 
mination and he did not arrest him until 
the following morning. Before making 
his arrest it appears that he had investi- 
gated the state of aifairs existing in this 
family and he had also heard the state- 
ment of Furan, the uncle of the accused, 
who has now stated in Court that imme- 
diately after the murder the accused con- 
fessed to him that he had himself com- 
mitted the crime. 

The lower Court has based the convic- 
tion largely upon the confession made to 
Puran and second confession said to have 
been made to one Thakur Karam Singh 
who is a ziladar of the Kapurthala 
estate. He has made mention of a judg- 
ment reported in Emperor v Badal (1), 
where it was held that the evidence of 
admission of guilt to villagers may be 
sufficient to justify the conviction of an 
accused person. This judgment has been 
re-affirmed lately by this Court in Sheo 
Batan v. Emperor (2) and it is not ne- 
cessary for us to state again our reasons 
for holding this view. At the same time 
it must be remembered that the evidence 
that such a confession has been made 
must be as closely scrutinized as all other 
evidence which is used to prove a case of 
murder. In the present case one of the 
so-called confessions is in our opinion in- 
admissible in evidence that is the one 
said to have been made to Thakur Karam 
Singh, Ziladar of the Landanpur Grant 
Circle of the Kapurthala estate in which 

(1) A, I. B. 1928 Oudh 893. 

(2) A. I. R. 1929 Oudh 167. 
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the village of Pipra is situated. We 
consider that a ziladar serving under a 
great estate such as that of Kapurthala 
is a person of great importance in the 
villages which belong to that estate and 
he is a person who has authority over 
the villagers. Indeed it is he to whom 
they look in everything relating to their 
tenancy and all those matters which are 
important for their livelihood. In our 
opinion such a ziladar is a person in au- 
thority within the moaning of 8. 24, 
Evidence Act. It was held by the 
Allahabad High Court in the case of 
Emperor v. liar Piari (3) that a village 
mukhia is a person in authority and vari- 
ous other village officials and persons in 
similar positions have from time to time 
been held by various Courts to come 
within that definition In our opinion a 
ziladar, such as this person Karam Singh 
is a person of more influence and more 
authority than a village mukhia. Hold- 
ing that he was a person in authority it 
IS clear from his own statement that he 
offered an inducement to the accused to 
confess. His own account of the affair 
is as follows: 

" The aecuaod met me at 4 or 4-30 p. m. 
on the 25th October and 1 asked him what 
was the matter and that no daooity appeared 
to have taken place at his house and he should 
give a true account. The accused kept quiet 
and did not say anything. I asked him again 
but he kept quiet. When 1 asked him a third 
time he told me that if 1 helped him he would 
give me a correct account. I told him to give 
a true account and that I would help him so 
far as it lay in my power.” 

To such a person as the accused tho 
ziladar had great power and could even 
save him from the police, if he were bo 
minded. We consider, therefore, that this 
was an inducement given by a person 
in authority and as such must be ruled 
out of the evidence. But there is an- 
other point which wo must consider in 
connexion with the statement of this 
witness and that is that in our opinion 
no such confession was ever made. We 
know that the accused was sent to the 
hospital by the Sub-Inspector before 
1 o’clock. The hospital is at Gola and 
the Assistant Surgeon examined the in- 
juries of the accused at 4-30 .p. m. It is 
therefore impossible that the accused 
can have reached the village before 6 p.m, 
at the earliest aud as a matter of fact we 
find that, although the Sub-Inspector 
was in the village that evening he did 

(3) A. I. R. 1926 All. 737=49 All. 67. 
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not soe the aooused ali all uatil the fol~ 
levying morniag when he searched his 
person and arrested him Bab the zila- 
dar said that he met the accused in the 
village at 5 or 4-30 p m on 25th Octo- 
ber aad that he then left the village 
but hearing that the Sub-Inspector 
had come he went to him in the vil- 
lage at 10 or 11 p m and told him 
what the accused had said We know 
that the Sub-Inspector was in the village 
at least till 4 p. m when he signed the 
pnnchayatnama and we must come to 
the conclusion that this whole statement 
is entirely false It is unfortunate that 
investigating othcers should allow such 
evidence to be produced in a Court. No 
doubt the extra-judicial confession is of 
great importance, but it must be a true 
extra-judicial confession and not one 
fabricated in order to provide additional 
evidence for what rightly or wrongly the 
investigating officer considers to be a 
weak case 

The confession made to Puran stands 
on a different footing. We have read 
very carefully Puran’s statement. Ha 
says that when he heard the cry raised 
by Taule he went and found him sitting 
outside his house- Taule then said to 
him that it was not a case of theft at all, 
that really he had tried to have sexual 
connexion with his sister-in-law, and he 
had killed her for fear that she would 
tell about the matter and there would be 
a puQchayat. It is true that in the morn- 
ing Puran went to the police station with 
the accused, but, although he went there, 
he was clearly uueasy. He left the police 
station while the report was being made 
and he returned, after first of all going to 
his father-in-law's house, to the village. 
As soon as he was sent for by the police 
he admitted that Taule had confessed to 
him. When we consider that no report was 
made until Taule's father returned from 
a fair, which he had been attending that 
day, we are of opinion that there must 
have been some considerable discussion 
in the family as to what report was to be 
made and it is most likely that Puran 
was partly persuaded by his brother and 
nephew to agree in their story about a 
daooity. Bat he subsequently felt that 
he could not go on with this falsehood 
and told the troth The two witnesses 
who are said to have overheard the con- 
fession do not impress us favourably. We 
cannot resist the feeling that they have 


been brought in merely to corroborate 
the statement of Puran and to make it 
appear that, while Taule was ready to 
confess to his uncle, he remained silent 
when he discovered that he was being 
overheard by other persons Apart, how- 
ever, from their evidence, we consider 
that the evidence of Puran is not to be 
disregarded 

We must now consider the evidence 
apart from the so-called confession, and 
this evidence consists chiefly of the acts 
and statements of the accused himself 
together with the evidence as to the 
motive which he may have had for killing 
his sister-in-law. We would deal first 
with this motive. Mt. Bhajania was the 
wife of Taule’s younger brother, a youth 
of about 16 years of age, whereas she was 
probably between 18 and 20. It is clear 
from the statement of her mother Mt. 
Basanti that this girl was pestered by 
the attentions of her brother-in-'law, that 
she actually left her husband’s house 
because of his behaviour, that she was 
ashamed of telling her mother what he 
had done to her, that she finally confessed 
that he had had forcible connexion with 
her, and it was only after great persua- 
sion by Puran and her husband Churai 
that she CDnsented to go back to her hus- 
band’s house She even siid to her 
mother that if she went she would be 
killed This evidence is fully corro- 
borated by the statement of Puran and we 
have no doubt that it is true. 

It is proved that ou the night in ques- 
tion there was no body in the house of 
the accused except himself, Mt Bhajania, 
his youngest brother Budha who is a 
semi-insane and about 12 years of age 
and a little girl of three We see from 
the map that Mt. Bhajania had a room 
to herself while the accused slept on the 
other side of the house and the two 
children occupied a third room. This 
must have offered to the aooused an op- 
portunity for resuming his improper 
advances to his sister-in-law and it is 
certain that whatever happened he must 
have known very well what the events of 
the night were. We know that he was 
stained with blood in the middle of the 
night at the same time that his sister-in- 
law was murdered and he himself made 
a report as to a daooity whieh is entirely 
and palpably false He also accounted 
for his own injuries by saying that they 
were caused with the blunt side of a 
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kaife whioh is absurd, and he falsely 
named no less than bve persons and gave 
^ olue to a sixth who have all been 
•examined as witnesses, and who had 
elearly nobbing to do with the aifair. 
But this is not all. He had previously 
told the ohaukidar that the orime was 
eomcnitted by six Muhammadans whom 
he did not know, whereas, of the persons 
whom he named four were Hindus His 
next statement was that the dacoits 
thrust a Knife into his left leg, of whioh 
he said nothing in his hrst report and he 
-subsequently in the Court of Session pro- 
duced an entirely now story There he 
^aid that the scratches on his body were 
caused by thorns in a tatti whioh he had 
put up in the southern wall of his house 
He had also then forgotten the story that 
the two daooits had taken and placed him 
in a maize field; but he says that he ran 
out of the house raising an alarm He 
also raised the number of the dacoits to 
15 or 16 and exaggerated the amount of 
the property stolen from Bs. 25 to 
iBs 225 When a person who is present 
Ut the commission of a crime chooses to 
make a number of different statements 
loontradictory to each other and palpably 
|false as to the manner in which the crime 
has been committei he brings suspicion 
,upon himself, and in this case the suspi- 
cion is BO strong that it seems impossible 
to resist the conclusion that Taule took 
this opportunity of making indecent ad- 
Ivanoes to his sister-in-law who appears 
ibo have been a decent and respectable 
^oung woman and that he killed her be- 
^cause she refused to yield. We cannot 
say how his injuries were caused and we 
are not prepared to say that the cuts on 
his leg did not cause sufficient effusion of 
blood to account for the stains on his 
dhoti, bub it is quite certain that he has 
never given a true account of those in-| 
juries and the medical opinion that the' 
injuries on the leg may have been self- 
inflicted is probably correct. 

Wn have then to consider whether this 
evidence is sufficient bo justify a convic- 
tion. There is no counter story before 
us for we discard the alleged dacoity as 
a pure invention oF Tiule and we have a 
clear motive why Tilue himself may have 
committed the orima. We then have hia 
whole ooniuet from the time of the mur- 
der uutil the present whioh shows that, 
although he knows the truth he prefers 
; to tell numerous falsehools, aud we also 


have the statement of Puran that at the 
very first he confessed the crime to his 
uncle. In our opinion the evidence is 
suGficient. It satisfied two of the assessors 
and the Sessions Judge and it satisfies 
us. As to the sentence there is only one 
sentence possible in a case of this kind, 
and that is the sentence of death. ‘^We, 
therefore, dismiss this appeal, uphold the 
conviction and sentence and order that 
Taule be hanged by the neck till he be 
dead. 

S.N./b.K. Appeal dismissed. 
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Wazir Hasan, Ag. C. J. and 
Pqllan, J. 

B. Rajendra Nath Sanyal — Defendant 
— Appellant. 

V. 

Mahabir Prasad and others — Plaintiff 
and Defendants — Bespondents. 

First Appeal No. 98 of 1928, Decided 
on 22nd February 1929, against decree of 
Sub- Judge, Lucknow, D/- 24th July 1928. 

(a) Civil P. C., S. ll^Parkition luik — Deci- 
sion affecting right of one defendant against 
another is decision inter partes and will be 
res judicata. 

As ik IB aob possible in a suit for psTtition 
to mike a hard and fast line between the 
plain,tina and the defendants a decision afieot- 
ing tha right of one defendant as against ano- 
ther IB a decision inter partes so as to be res 
judicata . A.I.R, 1914 P.C. 31, Foil [P 277 0 1] 

(b) Civil P. C., S. 11 — Decision need net be 
en merits. 

A decision to ba final for the purpose of S. 11 
need not ba on the moiitB, [P 277 0 3^ 

(c) Civil P. C., S., 11— Father's mortgagee 
impleaded in sons’ suit for partition to get 
sons' share released from mortgage — Point 
fought in appellate Court which reduced rate 
of interest and held whole family properly 
liable for mortgage— Decision being final and 
complete will be res judicata |in sulnequciit 
suit by mortgagee to recover disallowed In- 
terest from father's share. 

In a sons' suit for partition against thefc 
father, the father’s mortgagee also was im- 
pleaded as defendant the object being to get 
their ahire in the family property released 
from the burden of the mortgage. This point 
was fought out in the appellate Court though 
not in the trial Court, which reduced the rate 
of interest and held that the whole family pro- 
perty should b3 liable for the mortgage debt. 

Held : that the daoisioa of the appellate 
Court was complete and final and it would bar 
a Bubaequent suit by tha mortgagee to reoover 
from the separated property of the father tha^ 
balance of interest disallowed in the previous 
suit : A.I.a. 1924 P.O. 144, Bel on. [P 278 011 
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M- Wasim, AH Zaheer aod B. N. Boy 
— for Appellant. 

A. P. Sen and Makund Behan Lai — 
for Bespondeat 1. 

Judgment. — The suit out of which 
this appeal arises was brought by the 
plaintiff to recover a sum of Bs. 21,000 
wbidh he claimed to be due on three 
mortgages dated 29th April 1918, the 7th 
June 1918 and 17th June 1920, alleging 
that the entire mortgaged property was 
liable for payment of the entire amount, 
but asking in the alternative that the 
Oourt might separate the liability hold- 
ing the whole properlTy to be liable for 
the sum of Bs. 13,871-8-0 and the share 
of defendant 1 alone to be liable for the 
remainder. The whole property has passed 
into the hands of defendant 5 who is the 
appellant before us. The lower Court 
(the Subordinate Judge of Lucknow) 
decreed the suit and the appellant has 
appealed mainly on the ground that in 
virtue of a decision of a Bench of the 
Judicial Commissioner’s Court dated 27th 
February 1925, the whole amount due to 
the mortgagee at the time when the suit 
was brought was paid on 30th March 
1928 and consequently nothing was due. 

The question of res judicata arises in 
the following manner The mortgages 
were executed by one Jwala Prasad and 
they were declared to bo binding on the 
joint family property. The three sons 
of Jwala Prasad brought a suit for parti- 
tion against their father and impleaded 
the mortgagee. It is clear from their 
plaint that their object w<as to release 
their shares in the family property from 
the burden of these mortgages. The suit 
was defended by the mortgagee who 
pleaded that this was not joint family 
property, but if it were held that the 
property were joint property all the mem- 
bers of the family were liable to pay the 
debt. The suit was fought out on these 
pleas, and the mortgagee being dissatis- 
fied with the decision of the Court of 
first instance appealed to the Judicial 
•Commissioners of Oudh One of his 
grounds of appeal was as follows : 

"That the Court below should have declared 
that in any event the 8 annas share belonging 
to the executants of the deeds in suit was 
liable for the entire amount due under terms 
of these deads.” 

No objection was raised in the grounds 
of appeal to the partition. It was an 
appeal fought out by the mortgagee and 
the sons of the mortgagor in order to 
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determine how much was due to the^ 
mortgagee and what property was liabla 
for that amount. The Judicial Commis- 
sioners held that the family property 
should not be burdened with the mort- 
gage at the high rate of interest oL 
Bs. 1-9-0 per cent per month, and accord- 
ingly cut down the amount due to the 
mortgagee, declaring it to be Bs. 9,689-12 O* 
on which simple interest at 12 per cent, 
per annum would run from 17th June 
1920 For this amount the Court found 
the entire property in suit to be liable. 

The mortgagee now wishes to realize 
the whole amount which he claimed aa 
due to him in the former suit. He claima 
from the shares of all the members of the 
family the sum decreed by the Judicial 
Commissioners with interest up to date^ 
but he claims from the separated share 
of the father not only the balance which, 
was disallowed by the Judicial Commis- 
sioners but also a largo sum by way of 
interest representing the difference bet- 
ween the interest at Be 1 per mouth and 
the interest of Bs. 1-9-0 per month oir 
the whole mortgage money. He does nob 
however, claim compound interest. 

It will be seen that his claim as against 
the property of defendant 1, namely, th& 
father, reproduces the ground of appeal 
before the Judicial Commissioners which 
we have already quoted. It is this ques- 
tion which we are asked to find to have> 
been decided by the judgment of the Judi- 
cial Commissioners. The lower Court has. 
decided on this point in favour of the 
plaintiff, on the ground that the previous 
suit was between the sons on one side 
and the father and the mortgagee on the 
other. He says that the mortgagee ia 
that case wanted the entire burden to be 
thrown on the entire property : 

" There was no quesbion at all oE any olaim 
being set up by the mortgagee as to the de- 
claration oE hie rights against the separated 
share of the father.” 

He went on to say that this was purely^ 
a point between the defendants inter se,. 
and the decision of the same was not re- 
quired at all As to the judgment of the. 
Judicial Commissioners he observed that 
they disallowed this contention because : 

" They ware not conoerned with it, and as- 
it was not raised in the first Oourt this waa^ 
never a deoiaion of the point on its intrinsin 
merit. The question was not a res judioatEb. 
between the parties for those reasons," 

In our opinion this finding of the 
learned Subordinate Judge is erroneous. 
It is not possible in a suit for partitioz^ 
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bo make a hard and fast line beliweea the 
plaintiffs and the defendants and to say 
that the decision is not inter partes he- 
oause it is a decision affecting the right 
of one defendant as against another. In 
partition oases the defendants become 
decree- holders as much as the plaintiff 
and we are not prepared to say that there 
is no decision between the mortgagee and 
defendant 1 merely because for the pur- 
poses qf the suit they were both im- 
• pleaded as defendants. This principle 
has been laid down more than once, but 
we would refer only to the decision of 
their Ijordships of the Judicial Committee 
iu Nalini Kanta Lahiri v. Sarnamoyi 
Debya (1) The second point on which 
the lower Court has gone wrong is in his 
finding that the mortgagee did not set up 
any claim to a declaration of his rights 
against the separated share of the father. 
He did so in his grounds of appeal to the 
Oourt of the Judicial Commissioners, and 
this matter was argued in that Court as 
appears from the judgment Lastly the 
lower Court wont wrong in saying that 
the learned Judges in appeal 'disallowed 
this contention as they wore not oon- 
oerned with it.” Nowhere in their judg- 
ment do the learned Judicial Commis- 
sioners state that they were not concerned 
with this question and we do not under- 
stand how any such meaning can be read 
into their judgment. The relevant passage 
Appears on p 36 of part 3 of the printed 
book beginning at line 12. It runs as 
follows ; 

" Tho appellants' learned counsel argued 
that the father's separated property after par- 
tition should at least be made liable for pay- 
ment of the compound interest and of the 
other items disallowed by this Court. We 
have read the written statement of the defen- 
dants-appellants and find no such plea raised 
therein. We have been told that the appel- 
lants will not be satisfied with a deoreo for 
their whole claim passed against the separated 
property of the father alone. The liability of 
the joint family property is to be considered in 
aooorda'Qoe with the oiroumstances existing at 
^he time of each mortgage and not with re- 
fecenoe to a future partition. This new plea of 
the appellants cannot be entertained. Tho 
question was not before the lower Court, so 
ground of appeal No. 4 that the lower Court 
should have declared the separated 8 annas 
share of the father liable for the entire amount 
due on the three deoda is without substance." 

Iu view of these obsarvatious it ia not 
open to the respoudeuts to say that this 
plea was not raised in the previous suit, 
fll A. I. R. 1914 P. 0. 81-=41 1. A. 247 (P.O.). 
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It does not matter whether the plea was 
raised in the Court of first instanee or ia 
the Court of appeal. We would refer to 
a ease decided by their Lordships of the 
Judicial Committee : Midnapur Zamin^ 
dari Co. Ltd. v Naresh Narayan Roy (2), 
in which a point was waived in the first 
Court but argued and decided in appeal 
and it was held that finding operated as 
res judioata , nor can the respondent plead 
that this was nob a substantial issue It 
was an issue which he himself raised in 
appeal and considered necessary for the 
purposes of his case Lastly the respon- 
dent has failed to convinca us that the 
issue was not heard and finally decided 
by a competent Court We have already 
quoted the observations of the Judicial 
Cemmisaioners which show that the point 
was argued before them, and we oousider 
that the same passage shows that the 
matter was decided It is nowhere stated 
in S 11, Civil P. C., that a decision to be 
final for the purposes of that seotiou must 
be on the merits But as a matter of fact 
we do not find that the Judicial Commis- 
sioners refused to entertain the ground 
of appeal before them because it had not 
been raised in the Court below. They 
clearly considered whether the mortgagee 
would accept a decree for the whole claim 
against the separated property of the 
father alone ; and they found that he 
would not. From this they proceeded 
to consider the claim as against the un- 
separated property and they found that 
the claim stood against the property aa 
it was at the time when the mortgages 
were executed and not against the pro- 
perty after partition. It must be re- 
membered that when the Judicial Com- 
missioners decided the appeal the pro- 
perty had already been partitioned and 
so it was possible for them to state how 
much could be claimed from the separated 
properties But they did not do so. They 
found, first, that tho joint family pro- 
perty was liable, not the separated pro- 
perty, and, secondly, that the liability 
of the joint family property was to be 
considered in accordance with the cir- 
cumstances existing at the time of the 
mortgages. They followed up this find- 
ing by saying : 

" In the result we modify the preliminary 
decree of the lower Court and declare the 


(2) A. I. R. 1924 P. 0. 144=51 Cal. 631=51. 
I. A. 293 (P.C.). 
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sntiid property in suit to be liable for the fol- 
lowing payments to the defendanta-appel- 
lantfl.” 

Thereafter follows the oalculation on 
which the decree was based In our 
opinion this is a complete and final deci- 
sion that the mortgagee had no claim 
against any property except the joint 
family property as it stood at the time 
cf the mortgages and before the partition. 
This judgment therefore operates as res 
judicata in the present case, and the 
plaintiff cannot now claim to recover 
from the separated property of the father 
the balance of the money which was dis- 
allowed as against the family property. 

An attempt was made to show that on 
the merits of the case the plaintiff should 
have been able to recover from the sepa- 
rated property of the father, but in view 
of the fact that the matter has in our 
opiaion been finally decided on the 
merits by the Judicial Commissioners 
we are not prepared to enter into this 
question. 

Having decided the question of res judi- 
cata in favour of the appellant we have 
only got to see whether the plaintiff- 
mortgagee has received the full amount 
due to him m the terms of the order of 
the Judicial Commissioriora A calcula- 
tion has been made in certain lists which 
have been appended to the amended plaint 
I from which it appears that the total 
amount due in aocordance with the find- 
,iqgB of the Judicial Commissioners was 
Bs.i 9,689-12-0 as principal and Ks 8,689- 
12-0 as interest. The total is Ha. 18,379- 
8-0 The payments prior to the suit 
were Rs. 4,661-0-0 shown in list B (l) 
and Bs 3,457-10-0 shown in list B (2) 
Subsequently the appellant deposited a 
laum of Bs. 10,513-4-8. The total of these 
amounts is Bs. 18,631-14-8 which ropre- 
I Bents the total amount due at the time 
when the payment was made on 30th 
March 1928, the suit having been filed 
on 26th January 1928. We uuderstand 
,that the sum of Bs 10,513-4-8, which 
was deposited on 30th March 1928, has 
already been paid to the plaintiff and 
there is therefore nothing due to him 
When however, the plaintiff filed his suit 
this sum was still due and we do not 
consider that he should have to pay the 
whole of the costs of the suit. We there- 
fore allow this appeal with costs in this 
Court and set aside the order for a pre- 
liminary decree for sale passed by the 


lower appellate Court but order that th^ 
parties shall bear their own oosts in tho* 
Court below. 

s n./b.k. Apv^dl allowed. 

A. I R. 1929 Oudh 27ft 

PULLAN, J. 

Mithan — Plaintiff — Appellant. 

V. 

Mahabi7 — Defendant — Respondent. 
Second Appeal No, 373 of 1928, De-- 
cided on 27th February 1929, against the 
order of the Sub-Judge, Lucknow, D/- 
16th July 1920 

(•) Pre-emption — Custom of antiquity and 
certainty constitute title for legal recognition 

Custom is applicable to property outside 
as well as within town. 

The cUBfaom of pra-einpbion cannot be said, 
to be a Quatom in contravention of the ordi- 
nary law of Oudh. It la the ordinary law aa- 
far as the village communities are concarned,. 
but it can only be extended to towns, if there 
is proof that the custom is ancient and In- 
variable. Such a custom must "poBaess that 
condition of antiquity and certainty on which* 
alone their legal title to recognition depends. 
There can bo no distinction drawn between 
tha land lying outside the town and the land 
lying inside it ; and if a special custom i& 
proved appertamlng to the inhabitants of a 
town in respect of their agricultural land 
that same custom must, failing strong evi- 
dence to the contrary, apply also to that por- 
tion of their property which is situated in the 
town itself. 14 id. I. A. 570, lieLon. [P 279 C 1] 

(b) Custom ^Pre-emption— Custom dating 
from beginning of 19th century is sufficient 
to be immemorial. 

A custom to have legal recognition ought to- 
be immemorial. A custom might be considered 
to bo immemorial if it went back as far a<s 
the beginning of the 19th century [P 200 0 2) 

M. Wasim, H. N. Misra and Moham- 
mad Ayub — for Appellant. 

Sdlig Ham — for Respondent. 

Judgment — This second appeal arises 
out of a suit for pre-emption brought by 
one Mb. Mithan in respect of the sal» 
of certain property in Amebhi. The 
plaintiff stated that her right was based 
on the fact that she was a oosharer and 
that the vendee was a stranger. Ths 
Court below without deciding this queB> 
tion dismissed the plaintiff’s suit on the 
ground that there was no custom of pre- 
emption in Amethi which could affect 
this particular property. At least this 
is the meaning which I place upon the 
judgment of the lower appellate Court. 
He does not say that there is no custom 
of pre-emption in respect of agricultural 
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lands appertaining to Amethi, but rather 
he finds thab, even if there may be such 
a custom, there is no custom of pre-emp- 
tion, as to a shop or <site in the actual 
town. 

In this Court it is nob contested that 
Amethi is a town It is a very ancient 
town dating, I am informed, from the 
11th century at least, and as such it can- 
not be presumed that any right of pre- 
emption exists there. It was therefore 
for the plaintiff to prove that there was a 
custom of pre-emption and that she was 
entitled to base a claim on that custom. 
The custom of pre-emption cannot be 
said to be a custom in contravention of 
the ordinary law of this province. It is 
the ordinary law as far as the village 
communities are concerned, bub it can 
only bo extended bo towns, if there is 
proof that the custom is ancient and in- 
variable As stated by their Lordships 
of the Privy Council in 1872 in the case 
of Ramalakskmi Ammal v Shtvanatha 
Perumal (I) such a custom must 

possess that condition of antiquity and 
certainty on which alone their legal title to 
recognition depaads.’' 

The lower Courts have held that the 
proof of this custom fails in both parti- 
culars, but only, as far as 1 understand 
their judgments, because they have made 
a distinction between the property 
in the town and property in the surround- 
ing aricultural land. Now Amethi being 
a town, the inhabitants thereof do not 
form a village community and any right 
of pre-emption which they may have be- 
longs to them as a special custom and 
not as a matter of law. There can be no 
distiuotion drawn in my opinion bet- 
ween the land lying outside the town 
and the land lying inside it ; and if a 
special custom is proved app ertaining to 
the inhabitants of this town in respect of 
their agricultural land thab same custom 
must, failing strong evidence to the con- 
trary, apply also bo that portion of iheir 
property which is situated in the town 
itself. Curiously enough the one judg- 
ment of a Court wiiioh held that a cus- 
tom of pre-emption was not proved to 
exist in Amethi came to the same con- 
clusion on this point. 1 refer to a judg- 
ment of the Judicial Commissioner dated 
Ist November 1881, in the case of 
Ghhote v. Mirza Agha AH Khan (Special 

(1) [1871] 14 M. I. A. 570=1. aTsup. Vol. 

1=-17 W. R. 552=3 3ar. 108 (P.O.). 


Appeal No. 238 of 168l) In that case 
the lower Courts decreed pre-emption in 
respect of a grove, bub decided that the 
custom of pre-emption was not proved in 
the town. The Judicial Commissioner 
held that the custom does not apply to 
the territorial boundaries of the ‘abadi’, 
inhabited town, bub to the residents 
thereof. So that there is no difference 
between the inhabited part and cultivated 
lands of the 'Qasba ’ Ho allowed the 
'appeal because the Courts below had 
tried to draw this distinction. Holding 
that the Judicial Commissioner was right 
in respect of his ratio decidendi and that 
there can be no proper distinction drawn 
between the land in the town and out- 
side it. I have got to consider whether 
there is or is not sufficient evidence to 
support a custom of pre-emption as be- 
longing to the inhabitants of this town 
of Amethi whether in respect of their 
agricultural or other property. The evi- 
dence of custom is divided into two por- 
tions. The first relates to the evidence 
prior to British occupation and the 
second shows instances of pre-emption 
under Britijsh rule The Courts below 
have gone at great length into the evi- 
dence and there is no question in my 
mind that from the year 1800, at least 
up till the date of the British occupation 
of Oudh, a custom of pre-emption existed 
in Amethi. There are several documents 
showing that the custom was acted upon 
and there is no reason whatever to doubt 
the validity of these documents They 
have indeed been accepted as genuine by 
the lower appellate Court and they have 
been held by that Court to prove the 
existence of a custom of pre-emption, al- 
though the learned Subordinate Judge is 
not prepared to find that a plot of land 
described as pun] dukania or five shops 
was situated in the town. Then follows 
the evidence as to the custom being in 
existence during the British occupation. 

The first case is that to which I have 
already referred in the year 1881 which 
tells against the plaintiff, because in that 
case, it was found that the existence of 
tho right of pre-emption was not proved 
But in subsequent cases the existence of 
the right under precisely similar circum- 
stances namely, in respect of goves and 
other outlying land has been proved to 
exist, and in some other cases also the 
right has been admitted The judgments 
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of tfho Oourfcs OQ this subjeob oover tho 
yoars from 1909 bo 1926 aod bhe deoisionB 
have ooDsistenbly been in favour of tho 
oxisboDcs of a cusbom of pro-ompbion in 
respeob of land, groves and in one oase at 
least the site of a house belonging to the 
inhabitants of Amethi. 

The lower appellate Court has dis- 
posed of the evidence as to the existence 
of the custom prior to British occupation 
by holding that at that time the Maho- 
medanlaw prevailed, and the evidence 
that pre-emption had been allowed under 
the Muhammadan rule is merely equiva- 
lent to saying that the Mahomedan 
law was in vogue under Muhammadan 
rulers. On this point I do nob agree 
with the Court below. There is nothing 
to show that the Jaw of pre-emption as 
it existed in the town of Amethi was 
the strict Mahomedan law of pre-emp- 
tion. It was undoubtedly adopted from 
Mahomedan law of pre-emption. 
But there is nothing to show that it is 

not the same as the law of pre-emption 
which has become the general law of this 
province and which is applicable alike to 
Muhammadans and Hindus. It is true 
that Amethi to a large exteat a Mu- 
nammadao town and tho parties in these 
caws wore Muhammadans ; but in my 
opinion the law under wbioh they 
claimed pre-emption was the law which 
even then become the general law of 
the province ; and there is nothing to 
show that it was the strict Mahomedan 
law of pre-emption with all its atten- 
daut formulae. 

Another point made by the .lower ap- 
pellate Court is that custom ought to be 
immemorial and he appears to consider 
that even if the custom prevailed through- 
out the time of the Muhammadan sway, 
this would not be long enough to make 
the custom immemorial. He says “it is 
after all not very long that Mnhamma- 
dans had their away over Amethi." Now 
the Muhammadans first captured Amethi 
in the year 1050 A. D, and although they 
may have lost it several times in the in- 
tervening centuries, there can be no 
doubt that Amethi was under Muham- 
madan rule throughout the major portion 
at least of the period covered by the 
Mughal Emperors. I cannot consider 
that the period of say 260 years is a short 
period. It was held by the Judicial 
Commissioner of Oudh in a oase reported 
in Manna Lai v. Jai Indra Bahadur 


SinpH (2) that a custom might be con- 
sidered to be immemorial if it went back 
as far as living witnesses can remember 
and this view is based upon a passage in 
Halsbury’s Laws of England, para. 412. 
I do not consider that the evidence as to 
the custom of pre-emption in Amethi 
fails on the score that it does not go 
back far enough. In spite of the decision 
of the Judicial commissioner in 1881. I 
consider that this custom has been invari- 
able since at least the commencement 
of the 19tb century and this is sufficient 
to establish the custom. 

1 therefore hold that the lower Courts 
were wrong in holding that there was no 
custom of pre-emption iu existence in re- 
spect of property situated in the abadi of 
Amethi. The custom has been proved to 
exist iu respect of the inhabitants of the 
town, and there is no reason for making 
a distinction between the property in- 
side the abadi and the property outside 
the abadi. But this finding does not dis- 
pose of the case. There is no decision 
before me as to whether the plaintiff is 
or is not a cosharer, and it is only by 
virtue of being a oosharer or Sharik as 
stated in the old documents that the 
plaintiff can base a claim to pre-emption. 
An issue covering this point was framed 
in the Court of first instance and there 
were also other issues which have not 
been determined. I find that there were 
originally two pre-emptors, but one has 
filed no appeal and he has therefore 
dropped out of the case. This makes it 
unueoessary to determine issues 1 (a) 
and 1 (b) as they stand. Issue 1 (c) has 
been determined by me. The remaining 
issues 2, 3, 1 and 5 remain to be deter- 
mined, but I must also in view of the 
pleadings frame another issue which can 
be substituted for issues 1 (a) and 1 (b) 
namely, “Has the plaintiff a right of 
pre-emption of the property in suit 

I remand this case to the Court of first 
instance for determination of these issues 
under O. 41, R. 23. Civil P. C. 

p.r./R K. Case remanded* 

(2) A. I. R. 1924 Oudh, 15 7=26 Q. C. 386. 
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Raza and Pullan, JJ. 

Emperor 

V. 

Bhagwan Din — Accused. 

Jury Ref. No. 8 of 1928, Decided OE 
20th December 1928 



1929 EiiPBHOB V. Bhaowan Din Oudh 281 


(a) Criminal P. C., S. 307 — Ground of 
ralaranae that rardict it parverie and un- 
Matonable not expreuly stated — Ground can 
be presumed. 

Whore the Judge in his reference does not 
•abate in so many words that hs considers that 
the verdict of the ]ury was perverse or un- 
reasonable but this appears to be his opinion 
it must be taken that the Judge has only 
(referred the case on the ground that in his 
•opinion the verdict was perverse and un- 
reasonable: d./.A. 1928 Mad. 1186, Rel. on. 

[P 281 0 1] 

(b) Ci4minal P. C., S. 307— Duty of High 
Court is to see whether verdict is unreason- 
able — Verdict contrary to or unjustified by 
•evidence is unreasonable. 

High Court has to consider not whether 
n verdict is wrong but whether it is uUreason- 
abie. An unreasonable verdict is one which 
IS contrary to the evidence or at least totally 
unjustified by the evidence [P 281 0 2] 

G H. Thomas — for the Grown. 

S. M. Ahmed — for Accused. 

Judgment. — This is a reference under 
S- 307, Criminal P. C., by the learned 
Sessions Judge of Lucknow who considers 
that the verdict given by a jury acquit- 
ting a certain Bhagwan Din, who was 
•charged with the olfence of dacoity, 
should not be allowed to stand. The 
Judge in his reference does not state in 
80 many words that he considers that the 
verdict of the jury was perverse or un- 
reasouable but this appears to be his 
opinion and we must take it on the autho- 
rity of the Full Bench decision of the 
Madras High Court reported in Veerappa 
Ooundaun v. Emperor (l) that the Judge 
has only referred the case on the ground 
that in his opinion the verdict was per- 
verse and unreasonable. 

In this case four persons were charged 
with dacoity and the jury acquitted two 
iLud convicted the other two. It is 
therefore evident that they believed that 
a dacoity was committed and they exer- 
cised their intelligence in ascertaining 
which of the accused persons were guilty 
.and which were innocent. In his summ- 
ing up the Judge indicated that in his 
•opinion the case was weakest against one 
Ajodhia, who was acquitted by the jury, 
fitroagest against Bhagwandin. who was 
also acquitted by tbe jury, and that tbe 
case againt tbe other two men Durgadin 
Cind Oajadhar stood in tbe middle. These 
two men were convicted by the jury. 
Now if tbe Judge's view of tbe evidence 
is correct, it may well be that the view 

(1) A. I. R. 1926 Mad. 1186=51 Mad. 956 
(F.B.). 


taken by the jury was wrong. But we 
have to consider not whether the verdict 
was wrong but whether it was unreason- 
able. An unreasonable verdict is one 
which is contrary to the evidence or at 
loast totally unjustihed by the evidence. 
We find that the evidence against this 
man Bhagwan Din was that ho was 
identified at the time of dacoity by two 
witnesses Lachhminia and Maiku and 
that he was named by a coaccused named 
Naurang, who pleaded guilty, was con- 
victed on his own plea and then gave 
evidence for the .Crown. We find that 
the two men who have been convicted 
were named by Naurang and identified 
each by one witness, Durgadin by Thakur 
Prasad and Gajadhar by Dularey Con- 
sequently it cannot be said that the jury 
had disbelieved the evidence of the same 
identifying witness in the case of Bhag- 
wan Din that they believed in the case 
of any other accused, For all we know 
the jury who saw these witnesses may 
have had good reasons for disbelieving 
their evidence against Bhagwan Din 
It does not follow that they took the 
same view of the witnesses as the Judge 
Nor were they bound to do so. Indeed 
the Judge in his summing up told the 
jury himself that he had merely stated 
his opinion and that they were in no way 
bound to accept his opinion. It is diffi- 
cult to assess the value of any witness 
who merely states th*at he has recognized 
a person during the commission of a 
dacoity. It is difficult for the judge or 
jury who can see and hear that witness. 
It is more than difficult for a Court which 
has neither seen nor heard the witness, 
and has only a brief statement on paper 
from which to form an opinion More- 
over we are not of opinion that it is our 
duty to retry the case and form an opin- 
ion to as the value of the evidence. All 
that we have to consider is whether the 
verdict of the jury is perverse or un- 
reasonable Whether the the jury did or 
did not believe the alibi evidence set up 
by this Bhagwan Din, the discussion of 
which occupied the learned Judge nearly 
a page in his charge sheet, appears to us 
to be immaterial. The jury's first duty 
was to give an opinion 'as to the prosecu- 
tion evidence. When we are unable to 
find that their opinion as to the prosecu- 
tion evidence was perverse or unreasona- 
ble we oannot go on to consider what 
their opinion may have been as to the 
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evidence for the defence. Thus we are 
unable to concur 'with the learned Judge 
when he says that the only reason he can 
suggest for the jury’s verdict is that 
Bhagwan Din produced several witnesses 
in hi 3 defence and that the jury may 
have believed them. Even if they did 
believe these witnesses that again would 
not necessarily be unreasonable, and the 
jury themselves could rely on the warn- 
ing given by the Judge himself that they 
need not accept his opinion In our 
opinion this is a reference which cannot 
bo accepted We therefore return the 
record The accused Bhagwan Dm shall 
be forthwith released 

M^N iR K Reference answered. 
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Stqart, C. J. and Baza, J. 

[Sardar) Nihal Singh — Defendant- 
Appellant 

V. 

B Shishadhar Singh — Plaintiff— Res- 
pondent 

First Appeal No. 163 of 1928, Decided 
on 12th September 1928, against decree 
of Sub- Judge, Rae Bareli, D/- 19th Sep- 
tember 1927 

♦ (a) Tranifer of Property Act, S. 98 — 
Mortgagee entitled to lell or forecloae mort- 
gaged property — Mortgage it anomalous. 

A mortgage contaiuing a clause to the ofiect 
that after the expiry of the due date the 
mortgagee shall have power to realise the en- 
tire amouut found due by sale of the mort- 
gaged property or in lieu of the said amount 
he may enter into possession of the mort- 
gaged property by having it foreclosed is 
clearly an anomalous mortgage. [P 262 G 1, 2] 

* (b) Civil P. C , O. 34, R. 4— Suit for 
foreclosure on anomalous mortgage is 
covered by R. 4 

A suit for foreclosure on an anomalous 
mortgage is covered by 0. 3^, R. 4 : 18 I. C. 
24, Di5s. from, [P 282 C 2] 

Wasivi and Khaliq-uz-zaman — for 
Appellant 

Zahur Ahmad, Ah Mohammad aud 
Wajid All — for Respondent. 

Stuart, C J — This is a defendant’s 
appeal The facts are these. The de- 
feudant executed a registered deed of 
mortgage in favour of the grandfather of 
the plaintiff on 8th January 1928 for 
Rs 50,000. The mortgage-deed contains 
these words: 

"After the expiry o/ the due date the mort- 
gagee shall have power to realize the entire 
amount, principal, interest and compound in- 
terest whatever may be found due to the mort- 


gagee with oostfl out of the sale proceeds, by 
sale of the mortgaged property or in lieu of the 
said amount due he may enter into poBsession 
of the mortgaged property by having it fore- 
closed according to the law for the time being 
in force.” 

The plainbiff sued for foreclosure. The 
defendant did not contest as to execution 
or consideration but asked that the relief 
should take the form of a decres for sale. 
The learned trial Judge refused to grant 
his request, and gave a decree for fore- 
closure. The defendant appeals against 
this decree, asking that a decree for sale 
should be substituted. The learned 
counsel for the appellant has argued that 
the mortgage is a simple mortgage, and 
not an anomalous mortgage. We do not 
agree with him there We are of opinion 
that the mortgage is clearly an anomalous 
mortgage and as such governed by the 
provisions of S. 98 of Act 4 ol 1882. The 
rights and liabilities of the parties have 
to be determined by their contract as 
evidenced in the mortgage deed. This, 
however, only goes to show that the 
mortgagee has a right to come to Court 
and ask for a decree for foreclosure or a 
decree for sale It does not follow from 
the words of the section that he has a^ 
right to direct the Court which relief to 
grant him, and the matter in my opinion 
is clearly covered by the provisions of 
O. 34, R. 4 (2), Civil P C. This was a suit 
for foreclosure. That rule states that in a. 
suit for foreclosure if the plaintiff suc- 
ceeds and the mortgage is not a mort- 
gage by conditional sale, the Court may 
of its own motion (these words have been* 
added as far as Oudh is concerned), and 
they have been added regularly by law, 
and are now a part of the law, pass a liko< 
decree, that is to say a sale decree in lieu, 
of a decree for foreclosure on such terms 
as it thinks 6t. Now this is a suit for 
foreclosure which is not a suit on a mort-[ 
gage by conditional sale, and in my opi- 
nion the terms of this rule cover a suit 
on an anomalous mortgage It has been 
pointed out to me that in 1912 I did not 
hold this opinion This is perfectly true. 

1 find that in that year I was on a Bench 
with Mr Piggott who was then Judicial 
Commissioner. He decided in Baqar 
Husain v Balak Ram (l), that there was 
nothing in Cl 2, O 34, R 4 which could 
override the provisions of S 98, T P 
Act. and further decided that, where a. 
plaintiff, in the case of an anomalous 

(1) r* ^siraTaT 
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nortgage providing both for foreclosure 
)r sale at his option, sues for foreclosure 
)Qly, the mortgagor cannot compel him 
bo accept a decree for sale. This was the 
leoiaion of Mr. Piggott and I concurred 
vith it. That was my opinion in 1912 
3ut it is not my opinion now. 

I have looked since then again into the 
law on the subject. 1 find that 0. 34, 
Et. 4 (2) is based upon the procedure in 
jhe E^lish Conveyancing Act of 1881 
[t is a procedure which was introduced in 
Bngland to give a Court direction not to 
snforae a foreclosure in oircumstances in 
which it was inequitable to foreclose 
Naturally as this was an English rule it 
ipplied in my land only to mortgages in 
jhe forms known in England but the con- 
slusion drawn by certain commentators 
bhat therefore this rule can only apply to 
Baglish mortgages as defined in S 53 of 
i^ct 4 of 1882 appears to me to be in no 
way justified. It was the opinion of 
ihese commentators that appears to have 
nduenoed Mr. Piggott and myself in ar- 
riving at our decision in 1912. But a 
iubsequent examination of the question 
indicates to me that there is no justifioa- 
jion for that view. The Indian Legis- 
lature clearly intended by the introduo- 
iion of this provision to allow a Court 
liscretion to substitute for a rigid fore- 
slosure a sale, and in drafting the rule 
;he legislature wished bo make one excep- 
tion and one exception only in the case of 
b suit on a mortgage by conditional sale, 
[t was perfectly easy for the legislature, 
f it had wished also to make an exoep- 
lion in favour of a suit on an anomalous 
nortgage, to have said so, and the fact 
ihat the legislature did not say so con- 
vinces me that a suit on an anomalous 
nortgage is not excepted I now come 
to the next argument of the respondent 
which is to the effect that the Civil Proce- 
lure Code cannot override the substan- 
tive law contained in the Transfer of 
Property Act. 1 am not of opinion that 
t does override the substantive law oon- 
taiued in the Transfer of Property Act 
or there is nothing in S. 98, Act 4 of 
L882 which says that where an anoma- 
ous mortgagor allows an option to the 
mortgagee to obtain foreclosure he can 
3onapel a Court to grant him foreclosure. 
\11 that the rule lays down is that in 
certain circumstances the Court can sub- 
ititute for one relief another relief. I am 
hus of opinion that the Court below bad 
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a discretion to grant a decree for sale had 
it wished to do so It could not be com- 
pelled to grant that relief but it could 
grant ths^t relief if it wished; similarly 
here we can if we wish to grant that re- 
lief. We cannot be compelled to do so. 
We have to look at the facts to see whe- 
ther the defendant deserves that relief. 

The facts are these. The property 
mortgaged is admittedly worth over 
Bs. 50,000. The annual income is over 
Bs. 15,000. Under the terms of the deed 
the amount due on 15th January 1927 
was Bs. 69,941-4-7. It is obvious that, if 
the property is foreclosed, the plaintiff 
will gain an advantage to which he is 
in no way entitled, and in these circum- 
stances I think that we are thoroughly 
justified in exercising our discretion in 
the defendant’s favour. The terms of tho 
deed were, however, far from onerous and 
the plaintiff has behaved in a most reason- 
able and obliging manner towards the 
defendant; therefore while granting the 
defendant this relief I consider that we 
should grant to the plaintiff all to which 
he is reasonably entitled. I therefore < 
propose to substitute for the decree of the 
Court below the following decree. A de- 
cree shall be passed in favour of the 
plaintiff as against the defendant for 
Bs. 69,941-4-7 with interest at 4i per 
cent. Gompoundable six monthly on SOth 
June and 31st December. If this amount 
be not paid on or before the 11th March 
1929 the property mortgaged by the deed 
shall be sold and the proceeds of the 
sale, after defraying therefrom the ex- 
penses of the sale, shall be paid into 
Court and applied in payment to what is 
declared due to the plaintiff as aforesaid 
together with subsequent interest and 
subsequent costs, and the balance shall 
be paid to the defendant. I should add 
the following condition. The decree of 
the lower Court for costs shall stand and 
those costs with future interest at 6 per 
cent from the date of the decree of the 
lower Court shall also bo recoverable 
from the sale proceeds. Farther the > 
defendant shall pay his own costs and the 
costs of the plaintiff in this appeal and 
those costs shall bear interest at 6 per 
cent, from today's date and shall also bO ' 
recoverable from the sale proceeds and 
farther the plaintiff shall be entitled to 
9 per cent, simple interest as future in- 
terest on the total amount due, exclu- 
ding costa from 11th March 1929 if tbo> 
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(decree be not satisfied on or before that 
^ate. 

Raza, J. — I ooQour in .the order pro- 
posed. In my opinion also the Court be- 
low had a discretion to grant a decree for 
sale in this case under O. 34, B. 4 (2), 
Sch. 1 Civil P. C. Having regard to the 
value ol the property in suit I think the 
decree for sale should properly be passed 
in this case. 

By Court; — The appeal is allowed to 
the extent stated and the decree will be 
4 )repared accordingly. 

M.N./r.K. Appeal allowed. 
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Wazir Hasan, Ag. C. J., and 
PULLAN, J. 

Sheo Raj and others — Appellants. 

V. 

Ajudhiya and others — Respondents. 

Second Appeal No. 335 of 1928, De- 
cided on 8th January 1929, against de- 
■cree of Dist. Judge, Gonda, D/- 11th 
August 1928. 

(a) Limilalion Act, Art, 44 — Scope. 

Article 44 has no application where the 

suit relates to a transaction entered into by 
• an elder brother in his capacity as manager 
of a joint Hindu family. [P 284 C 2] 

(b) Hindu Law — -Joint family — Sale by 
imanager without legal necessity is void. 

A sale-deed by the manager of a joint Hindn 
family of ancestral property without any 
Jegal neoessitT is void from its inception . 
-A. I. R. 1922 Oudh 257 ; A. I. R. 1923 P. C. 
189, ReU on, [P 284 G 2] 

(c) Adverse possession — Cosharer’s posses- 
»eion is not adverse — Cosharers. 

Possession by a cosharer cannot je adverse 
unless it is coupled with some act which is 
equivalent to ouster of the other cosharer : 
A. r. R. 1924 Oudh 266, Rel. on \ 5 0. W. N.-85. 
Dist. [P 28G C 1] 

M. Wasim and Khaliq^uz^zaman — for 
Appellants. 

Bisheshwar Nath and Btshambhar 
Nath—ior Respondents 

Judgment. — This 2ad appeal arises 
'Out of a suit brought by one Ajudhia and 
his transferees for possession of a share 
in two mahals in the village of Baharwa, 
which were originally in possession of 
Dharmraj, who was the father of Ajudhia. 
In the plaint it was alleged that the 
cause of action had arisen when the de- 
iendants-appellants raised an objection 
in the revenue Court to the a]:r>lication 
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made by the transferees of Ajudhia for 
entry of their names in respect of this 
share. It was also stated that Ajudhia 
brought the suit within three years of 
attaining his majority, and this allega- 
tion gave rise to a oontest on the 
question of fact whether Ajudhia 
was less or more than twenty-four 
years of age when the suit was filed. 
The first Court found this issue against 
him and clearly deemed that it was the 
most important issue in the Court but 
it also found that the suit was barred by 
limitation on the ground that the ap- 
pellants before us had attained a title 
by adverse possession. The District 
Judge found that Art. 44, Lim. Act, had 
no application because this suit did not 
relate to a transaction entered into by 
the guardian of the plaintiff, but by his 
elder brother in his capacity as manager 
of a joint Hindu family. This view 
is in our opinion correct ; and in any 
ease the plaintiff was not required to 
challenge the sale deed on which the 
contesting appellants rely, because it 
was a sale deed by the manager of a joint 
Hindu family of ancestral property with- 
out any legal necessity and as such was 
void from its inception : see Ram 
Narain v. Nand Kumar (l) read with 
Annada Mohan Roy v. Gour Mohan 
Mulliok (2). 

Althongh this was the principal 'point 
raised in. the Court of first instance and 
the appellants never specially pleaded 
title by adverse possession they raised 
that point in argument in both the 
Courts below and this is the main plea 
which has been argued before us. The 
appellants are transferees by virtue of a 
sale deed executed by Pateshar, the 
elder brother of Ajudhia, in the year 
1907. They did not apply for mutation 
of names in respect of this property un- 
til they made their objection to the ap- 
plication brought by the transferees of 
Ajudhia They plead, however, that 
their possession must be held to date 
from the year 1907 and as the sale-deed 
by which they obtained possession is an 
invalid document their possession must 
therefore be held to bo adverse to Aju- 
dhiya and his brother Biddam deceased, 
whose share is now claimed by Ajudhia. 
The lower appella te Court has pointed 

(1) A. I. R. 1922 Oudh 257=25 O. 0, 104. 

(2) A. I. R. 1923 P. C. 189=50 Cal. 929=50 
I. A. 239 (P. 0.). 
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out; bhal; the appellants or their prede- 
o6Bsor-ia-fei(ile in whose name the sale 
deed was executed were themselves co- 
sharers in the-mahals in suit in their own 
right even before the sale deed was exe- 
cuted. As cosbarers they were entitled 
to possession of the property and failing 
definite evidence that they asserted a 
different title than that of cosharers 
after the execution of their sale-deed, 
we are not prepared to find that their 
possesion became adverse against the 
other cosharers The same question 
came up for decision before one of us 
when Additional Judicial Commissioner 
of Oudh in a case : Indaryal Singh v, 
Thakur Dm Singh (3), and that judg- 
ment expresses the views which this 
Bench now holds. After finding that the 
plaintiffs and the defendants were co- 
owners in the property in suit the judg- 
ment proceeds as follows : 

'^This is a cardiaal point: in subordination 
to which the decision of the question of ad- 
verse possession should be approached. As 
Lord Buckmaater observed m the case of 
Hardit Singh w. Our mukh Singh poases- 
Bion may be either lawful or unlawful 
and in the absence of evidence it must 
be assumed ce be the former, and possesion 
is lawful when it is in virtue of a legal title. 
In the case of Thomas v. Thomas (5). Wood, 
Vice-Ghaucellor, said : Possession is never 
considered adverse if it can be referred to a 
lawful title. This dictum was quoted with 
approval by Lord Macnaghten in the case of 
Oorea v. Appuhatny (6). In the case before me 
it IS admitted that the defendants and before 
them their ancestor, Ochcha Singh, have all 
along been in possession of the whole of the 
property in suit and in enjoyment of the pro- 
fits thereof. In the circumstances the ques- 
tion to be asked is : has one tenant-in-com- 
mou legal title to the whole 7 If he has, than 
the defendants'possession is lawful and there- 
fore not adverse. It is well established that 
one tenant-in-oommon is not the agent of the 
other nor is there any fiduciary relation bet- 
ween them : Kennedy v. De Traf/ord (7). In 
a clash of self interest aud duty to others 
the law will compel a person to do his duty : 
Hardoon v. Behlioa (8). In re Biss (9) and 
Griffith v. Owen (10). But one tenant owes 

(3j A. I. H. 1924 Oudh 266=27 O. C. 77. 

4) A. 1. R. 1918 P. C. 1. 

5) [1056] 2 K. & J. 79=4 W. R. -136=1 Jur. 
(n. B.) 1160=23 L. J. Gh. 159. 

(6) [1912] A. 0. 230=105 L. T, 836=61 L, 
J. P. 0. 151. 

(7) [1897] A. G. 180=60 L. J. Gh. 413=45 
W. R. 671=76 L. T. 427. 

(8) [1901] A. G. 118=70 L. J. P. 0. 9=49 W. 
R. 209=17 T. L. R. 126=83 L. T. 578. 

(9) [1903] 2 Oh. 40=72 L. J. Oh. 473=61 W. 
R. 504 =88 L, T. 403. 

(10) [1907] 1 Oh, 196=76 L. J. Oh. 92=23 T. 
L. R. 91=96 L. T. 6. 


no duty to the other teoant-la-oommon in 
respect of the interest of the latter in tho 
oommon property though he has a duty to 
share the advantages acquired in his charac- 
ter as such with the other tenant : Whito 
and Tudor's Leading cases, Vol. 2, Ketch Vr 
Sandford and the notes thereunder ; also se^ 
S. 90, Trust Act (2 of 1882). The presumption. 
that the possission of one co tenant of thr 
entire common property is lawful seems to bj 
founded on the principle that between two 
tenants-in-common each has a title to the 
whole and also to hia undivided moiety and 
each 13 said to be seized per my el per tout^ 
that is each co-tenant has the entire posses- 
sion as well of every parcel as of the whole. 

In the case of Kennedy v. De Trafford (7)> 
Lord Herschel, in speaking of a co-ownor 
called Dodson, said : Dodson was an owner 
of his property the owner of an undivided- 
moiety, it is true, but each owner of an un- 
divided moiety is none the less truly an 
owner. I must therefore hold that prim^ 
facie the possession of the defendauts of tha 
common property in its entirety was not 
adverse to the plaintiffs. The defendants had. 
to prove that the possession which was and la 
not prima facie adverse had or has become so 
in reality. This is heavy onus whioh^the defen- 
dants have to discharge, lb is clear on the 
authorities that the fact that the plaintiffs, 
have not been in the enjoyment of the renta 
and profits of the property in suit does nob 
establish a title by adverse possession in the 
co-tenant, that is, the defendants, who have 
enjoyed such profits, the reason of the view 
being that it is consistent wrth the legal title 
in the co tenant in possession. It may be 
doubted whether the old rule ol English law 
afterwards abrogated by the Statute 3 and 4, 
William 4, Gh. 27, S 12. that the possession 
of one of several coparceners, joint- tenants or 
tonauts-in common is the possosaion of the 
others BO as to prevent tha statuto of limita- 
tion from affecting them is applicable in 
India to ^'sharers in an unpartitioned agricul- 
tural village.” See the docision of Viscount. 
Gave in the caso of N. Varada Pillai v. Jee- 
warathnammal (II). Bub one thing is per- 
fectly clear that the co-tenant out of posses- 
sion starts with the presumption in his favour 
that the poBsessioo of tha other co-tonants 
is not adverse but lawful. This la well-esta- 
blished by a senes of decisions of their Lord- 
ships of the Privy Council and further it is 
equally well established that nothing short 
of ouster or someching equivalent to ouster 
must be proved by the co-tenant in possession 
in order to bring about the succeBS of the 
plea ol adverse possessioa: Corea ^.Appuhamy 
(6), Hardit Singh v. Ourmukh Singh (4), 
Muitunayagam v. Brito (12) and the last deoi- 
Bion of Viscount Gave in iV. Varada Filial v. 

J eeioarathnammal (11) already mentioned. In 
case of Jogendra Nath Rai v Baldeo Das (13) 
decided by the High Court of Calcutta a 
senes of Gases are noticed in support of the 

(11) A. I. R. 1919 P. 67 44=43 Mad^“T4'4^^ 

I. A 285 (P. 0.). 

(12) [1918] A. 0 695=87 L. J. P. 0. 146. 

(13) [1906] 35 Gal. 961=6 0. L. J, 735=12 
O. W. N. 127. 
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opinion expressed above. From the same 
priaoiple, it would seem to follow that such 
overt acts on the part of the tenaat ia posaes- 
eion as would ordinarily prove the adverse 
•character of the posseasioa as against a 
stranger will afford no evidence of such 
character as against the co-tenant, the reason 
being that those acts will ba found to be con- 
eistent with the lawful tibia of the co-tenant 
in occupation.” 

Iq the present oise we cinnot find that 
there has been anything equivalent to 
ouster of the plaintiff. The appellants 
<1id nothing to assert their title and mere 
possession was not inoonsistenb with 
their position as cosharers in the 
mahals We have been referred to a de- 
cision of a Bench of this Court reported 
in Bam Narain v. Mannu Lai (14), in 
which it is alleged that a different view 
was taken. As will be seen from a peru- 
sal of that judgment the point on which 
it turned was that the oosharers had 
successfully asserted their rights to the 
sole enjoyment of the property and that 
there had been an ouster. In the pre- 
sent ojise we find no assertion and no 
ouster. We find therefore that the pos- 
isession of the defend ints-appollants was 
{not adverse and the suit was not barred 
'by limitation. The appeal is dismissed 
with costs 

S.N./r.K. Appeal dismissed, 

(U) [i9^]'5~0."W.'N. 85: 
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Srivastava, J. 

Panchu aed Plaintiffs — Appel- 

laots 

V. 

Deputy Commissioner of Sultanpur 
:a.ad others — Defendants — Bespondents. 

Second Appeal No 157 of 1928, Decid- 
•ed on 8th August 1928, against deoree of 
Addl. Sub-Judge, Sultanpur, D/- Slst 
January 1928. 

(a) Juriidiction — Principle of waiver ordi- 
narily doei not apply— But caie ii dif- 
iferont when party doei not appeal against 
the order about jurisdiction (Obiter). 

Ordinarily ife is no doubt fcrue that there can 
iie no waiver in respect of a plea of jurisdic- 
tion just as much as consent of parties cannot 
invest a Court with jurisdiction. But the 
■position is somewhat altered where a party 
having a right of appeal against the order de- 
•oiding the plea of jurisdiction has allowed 
that order to become final by not filing an 
appeal against it : A. I. R. 1914 P. 0. 140, Ref, 

[P 207 0 1] 
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(b) Oudh Rent Act, S. 108 (10)— Cl. 10 
does not apply to ejectment by third person. 

Section 108, 01. (10), applies only to those 
cases where the tenaat has been illegally 
ejected by the landlord and not to ejectment 
by a third person. [P 207 0 1] 

(c) Landlord and Tenant —Tenant not get- 
ting enjoyment for full term — Lease term is 
not extended. 

The mere fact thib the tenant has not been 
able bo get full enjoymonb under the terms of 
the lease lor a fiKcd period has not the effect of 
extending the period ot the lease as fixed 
under Dorms. [P 287 0 2] 

Hyder and A. G Mukerji — for 

Appellants. 

H, K. Ghosh and Naimullah — for Res- 
pondonts 

Judgment. — The plaintiffs-appellants 
brought the present suit against the De- 
puty Commissioner of Sultanpur as re- 
presenting the Court of Wards Deara 
estate and three others for possession of a 
few plots of land on the allegation that 
in the year 1919 ths Court of Wards after 
ejecting one Dawan Singh from those 
plots had given a lease in respect of them 
to the plaintiffs for a period of seven 
years. The plaintiffs had remained in 
possession of the holding only for one year 
when they were dispossessed by Dawati 
Singh who had been successful in appeal 
in his suit to oontest the notice of eject- 
ment and had obtained on order through 
Court, for delivery of possession in his 
favour. Dawan Singh remained in 
possession from 1920 until June 1926, 
when he was again ejected by the Court 
of Wards. The plaintiffs' grievance is 
that the Court of Wards instead of allow- 
ing them to hold them for six years, the 
balance of the period of the lease, had 
let out the lauds to defendants 2 to 4 
The plaintiffs, therefore, claimed to be 
entitled to possession to enable them to 
enjoy the lands for the unexpired period 
of the lease. The claim has been dismissed 
by both the lower Courts. 

The learned counsel for the Conrt of 
Wards has raised a preliminary objection 
against the hearing of the appeal. The 
objection is based upon S. 108, Cl. (10), 
Oudh Bent Act 

It appears that the defeudants in tkeir 
written statement raised a plea question- 
ing the jurisdiction of the civil Court to 
entertain the suit. This plea was suc- 
cessful in the first Court bub on appeal 
the Subordinate Judge held bh^t the suit 
was coguizable by the civil Court and 
remanded the case for decision on the 
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{merits Utider 0. 41, B. 23, Civil F. 0. 
The defeodants submitted to thiadeoisioa 
and did not appeal agaiast it as they 
were entitled to do under O 43, B. 1. 
01. (u) of the Code The learned counsel 
for the defendants has relied on the ob- 
servations of their Lordships of the Judi- 
cial Committee in Maha Prasad Singh 
V. Bamatii Mohan Singh (1) in which a 
plea of jurisdiction which had been rais- 
ed in the trial Court bub abandoned in 
the Hi^ Court was allowed to be raised 
in appeal before their Lordships In 
•dealing with the plea their Luidahips 
remarked as follows ; 

" Seoiag that it la a question of jurisdiotion, 
and depends on no disputed facts, their Lord- 
ships are of opinion that they cannot decline 
to entertain it, although it is not specifioally 
raised on the appeal, more especially as it 
necessarily presented itself iti the argument." 

Ordinarily it is no doubt true that 
I there can be no waiver in respect of a 
[jurisdiction just as much as consent of 
[parties eannot invest a Court with juris- 
jdiation. But the position in this case is 
I somewhat altered by reason of the fact 
jbhat the defendants had a right of appeal 
jagainst the order of the learned Subordi- 
jnate Judge and they have in a sense 
tallowed that order to beeome final against 
I them. However, it is not necessary for 
me to decide the question in the present 
case because 1 am satisfied that the plea 
must fail, on the merits. S. 108, Cl. (10), 
Oudh Bent A«t, applies only to those 
oases where the tenant has been illegally 
ejected by the landlord. In this case it 
is admitted that the plaintiff had not 
been ejected by the landlord but by 
Dawan Singh. I, therefore, in agreement 
with the learned Subordinate Judge, hold 
that S. 108, Cl. (10), does not bar the 
claim. 

To come to the merits of the appeal, 
the learned counsel for the plaintiffs has 
based his arguments on S. 43, T. P. Aet, 
S. 94, Trusts Act and S. 18, Specific 
Belief Act. There is no evidence 
that at the time when the Court of 
Wards executed the lease in favour of the 
plaintiffs they made any erroneous re- 
presentation to the plaintiffs. Further 
the lease distinctly lays down that it 
was a period of seven years from 1327 to 
1333 Fasli. It is admitted that Dawan 
Singh was ejecte^l at the end of 1333 
Fasli. So it seems elear that at that 

(1) A. I. R. 1911 P. 0. Ii0=ia Oal. 116=41 
197 (P.O.). 


time the contract of transfer relied upon 
by the plaintiffs did not subsist. The 
learned counsel ‘for the plaintiffs has 
ingeniously argued that the lease was 
for a period of seven years and as the 
plaintiffs were deprived of enjoyment for 
a period of six years the lease must be 
held to subsist until the landlord has en- 
abled them to have enjoyment for the 
full period of seven years irrespective of 
the years 1327 to 1333 Fasli mentioned 
in the lease. 

I cannot agree with this contention If 
for any reason the plaintiffs have not 
been able to get full enjoyment under the< 
terms of the lease they may or may nob 
have their remedies against the landlord 
but that would not have the effect of ex- 
tending the period of the lease as fixed 
under the terms. I am, therefore, of opi- 
nion that the necessary conditions requi- 
site for the application of S. 43, T. F. 
Act have not been satisfied in this case 

It follows from what I have stated 
above that S. 94, Trust Act and S 18, 
Specific Belief Act, also cannot help the 
plaintiffs. Assuming that other condi- 
tions necessary for the application of 
S 94 are satisfied it is not possible to 
say that when the Court of Wards ob- 
tained possession of the property in 1926 
they did not possess the whole beneficial 
interest in it or that the plaintiffs had 
any such interest therein when the con- 
tract in their favour was no longer sub- 
sisting. Similarly other conditions be- 
ing satisfied S. 18, Specific Belief Act, 
requires the lessor " to make good the 
contract ” out of the interest subse- 
quently acquired by him. There can be 
no question of making good the contract 
when contract no longer subsists. 1 am, 
therefore, of opinion that the period of 
the contract relied upon by the plaintiffs 
having expired they cannot succeed in the 
present suit. The result is that the appeal 
fails and is dismissed with costs. 

B.E. Appeal dismissed. 

A. I. R. 1929 Oudh 287 

Fullan, J. 

Bamji Lai — Appellant. 

V. 

Suhhadra Kuar — Bespondent. 

Appeal No. I of 1929, Decided on 28th 
February 1929. against order of Sub- 
Judge, Malihabad, Lucknow, D/- 32Bd 
September 1928. 
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(a) Civil P. C., Sch. 2, para^ 1— Judgment- 
debtor causing removal of bis property from 
the decree-holder's land through a bailiff — 
Baliff putting in a bill found excessive — 
Munsif asked to decide the matter 'on per- 
•onal spot-visit**Munsif not to be deemed an 
arbitrator — Civil P. C., Scb. 2 , para. 16, 

Where a judgmaab-debbor Gausad removal 
of hia property from the deoree-holder'e laud 
through a bailiQ, and where the bill submit- 
ted by the bailiff being deemed ezoeHBive, the 
Muasit! before whom the oaae was, was asked 
to decide bhe matter personally by a visit to 
the spot, and where it was contonded that 
the Munaiff's deoision on tho matter oouLd not 
be challenged in appeal he having been ap- 
pointed an arbitrator; 

Held, that the Munsif, was not and could 
not be so appointed and as such his decision 
could be challenged in appeal, and that he was 
merely asked to inspect the locality, the 
parties asreeins to accept hia deoision. 

[P 288 0 2] 

(b) Proclice— Appeal— Same Register for 
appeals under S. 47, Civil P. C. does not 
change their nature for calculating fees. 

That appeals from orders under S. 47 ap- 
pear in the same register as appeals in regular 
suits IS no reason for regarding them as such 
for the purposes of calculabing pleader's fees. 

[P 288 0 2] 

Brij Ndth Shargha — for Appellaat. 

OayoL Prasad — for Respondeat. 

Judgment. — This second appeal arises 
out of an execution matter the facta 
of which have been detailed at length 
by the Courts below All that I have to 
consider is whether the sum which has 
been decreed against the appellant ia the 
matter of costs has been rightly awarded 
and whether there has been some ille- 
gality in the procedure which vitiates the 
decision. It appears that when the case 
was before the Munsif the judgment-debt- 
or realized that he had to remove a 
large quantity of materials from a plot of 
land belonging to the decree-holder. He 
found it difficult and expensive to do so 
and finally allowed the materials to be 
removed by the bailiff. The bailiff put 
in a bill and the judgment-debtor thought 
it an excessive bill. Instead of produc- 
ing evidence he asked the Munsif to go 
to the spot and decide the matter for 
himself. The Munsif agreed and came to 
the conclusion that the bailiff’s account 
was right and passed a decree accordingly. 
An appeal was filed against this decision 
and the learned Subordinate Judge de- 
clined to interfere, one of his grounds be- 
ing that the Munsif had been made an 
arbitrator and that his decision could not 
be challenged in appeal. This therefore 
has been made a ground of appeal before 
me. I do not consider that the Munsif 


Was appointed an arbitrator, and I donbt 
very much whether he could have beeu 
so appointed. He was merely asked to 
inspect the localities and the parties 
both agreed that they would accept his 
decision as to the cost of removing the, 
materials. This being so, as pointed out < 
to me in appeal, the Munsif should- have 
written a note of inspection. Probably 
because the parties had agreed to accept 
hia docision, whatever it was he failed 
to comply with this rule. But he stated 
the grounds on which he came to ther 
decision with great clearness in his judg- 
ment and in the appeal preferred before 
the Subordinate Judge not a word 
has been said as to his failure to write- 
a separate note. I am not prepared ta 
reverse the deoision of the Courts below 
on this technical plea The parties got 
the decision they asked for, and there ia 
nothing to show that; the decision was ata 
improper one or passed without full and 
careful consideration. I have now beeui 
asked to consider that the Munsif failed 
to consider an objection raised by the 
judgment debtor that oonstruotions not 
standing on the land decreed were wan* 
tonly demolished. It is true that some* 
such application was made, but it ia 
manifest that it was not pressed beforo 
the Munsif and it does not appear in an 
intelligible form in the grounds of appeal 
preferred to the Subordinate Judge, and 
it is evident from the judgment of the 
Court that no such point was argued. 

There remains only one question,, 
namely, as to whether the pleader’s fee 
has been correctly calculated in the- 
Court below It was calculated at 5 per 
cent as though this were an appeal in a 
regular suit. The reason given for taking! 
this view is the curious one that appeals* 
from orders under S. 47 appear in the 
same register as appeals in regular suits. 
This does not afiect the pleader’s fee 
chargeable on them which must be cal- 
culated in accordance with para. 27Q 
(Cl. 9), Ch. 7 of the Oudh Civil Digest. 
The fee should be calculated at 1} per 
cent and not at 6 per cent. 

I therefore allow the appeal to this ex- 
tent, modify tha decree of the Court be- 
low and allow proportionate costs in this 
appeal. 

F.B /r.e. Appeal partly allowed. 
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Stuaht, C. J. and Nanavutty J, 

Nanak Prasad Singh and others — De- 
fendants — Appellants. 

V. 

Oaya Prashad Singh and otheis — 
Plaintiff — Bespondents. 

First Appeal No. 127 of 1927, Decided 
on 3rd May 1928, against decree of Sub- 
Judge, ^Pyzabad, D/- 16th July 1927. 

Hindu Law — Joint family — Migration of a 
branch of family doei not imply leparation. 

Tha migration of a branch of the family in 
itself establishes nothing regarding the ques- 
tion of jointnesa or separation. Members of a 
joint Hindu family migrating to another 
district might or might not separate from 
their family. [P 289 C 2] 

Bisheshioar Nath and Naimnllah — 
for Appellants. 

M, Wasim — for Respondents 

Judgment. — This is a defendants’ ap- 
peal. The suit out of which this appeal 
arises was a suit by a certain Gaya 
Prasad Singh for the partition of his 
share in certain property in the Fyzabad 
and Bast! Districts. His case was that 
there was formerly a family of Gaur 
Thakurs resident in the Fyzabad Dis- 
trict. The head of this family was Buland 
Singh. Buland Singh has seven sons 
Masanand Singh, Zinda Banjit Singh and 
Gajra] Singh and three others with whom 
we are not concerned. At some period, 
more than eighty years ago some members 
of this family migrated to the Basti Dis- 
trict. At the present moment there are 
residing in the Fyzabad District Masa- 
nand Singh’s branch and there are resid- 
ing in the Basti District Gajraj Singh’s 
branch. The branches of Zinda Singh 
and Banjit Singh, which are also said to 
have settled in basti, have died out and 
the branches of the other three sons have 
also died out. This suit was in effect an 
assertion by Gaya Prasad Singh and 
other members of the Masanand Singh’s 
branch that their branch and the branch 
of Gajraj Singh formed a joint family and 
an assertion by the members of the Gaj- 
raj Singh branch that this was not the 
case and that Masanand Singh's branch 
had separated from Gajraj Singh's branch 
many years before. The contesb was 
acute. The dispute was of distinct im- 
portance for the basti property in which 
the members of the Masanand Singh 
branch claimed their share is very much 
1929 0/37 & 36 
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more valuable than the Fyzabad pro- 
perty, which is possessed by the mem- 
bers of the Masanand Singh branch The 
learned trial Judge has decided in favour 
of the plaintiffs’ view and has found that 
the two branches formed one joint Hindu 
family and that the property in dispute 
is all joint family property. It is against 
this decision that the present appeal is 
preferred 

The suit from its nature was not an 
easy suit to decide We note that the 
learned trial Judge has decided it very 
carefully and has discussed the evidence 
with great intelligence. The hrst pro- 
position to the effect that the sons of 
Buland Singh were originally joint is 
established clearly upon the general pre- 
sumptions of Hindu law and the finding 
to that effect is not challenged by the 
learned and experienced counsel, who has 
appeared for the appellants. Nor is it 
challenged on the other side that Zinda 
Singh, Banjit Singh and Gajraj Singh 
migrated to the Basti District more than 
eighty years ago. The migration in itself 
establishes nothing ; and at the period 
when they are said to have migrated the 
incident was of little or no significance. 
The Fyzabad District adjoins the Basti 
District from which it is separated by 
the Gogra river. At that period the Fy- 
zabad District was in the kingdom of 
Oudh and subject to the rule of the king 
C>f Oudh and the Basti District was ad- 
ministered by the East India Company. 
Changes of residence were not unusual 
Members of a joint Hindu family migrat- 
ing to another district might or might 
nob separate from their family. They 
might or might not make acquisitions of 
land with the nucleus of family funds 
They might or might not, even if they 
made acquisition of land with their own 
funds, incorporate those acquisitions 
with the joint family property. The 
learned trial Judge is inclined to think 
that the family had ancestral property 
in Basti District. This may be so, but 
it would seem unlikely that they should 
have. This much we know that at an 
early period a portion of the landed pro- 
perty held in the Basti District is des- 
cribe as mauruai or ancestral, but there 
is some reason to suppose that that very 
property had been purchased about the 
year 1844 by Zinda Singh for 662 Far- 
rukhabadi rupees The learned trial 
Judge has found that there could not 
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have beea a great nuoleus of ancestral 
funds in the hands of those members 
who migrated to the Basti District but 
he has found affirmatively that there was 
some unuleuB and it is for the appellants 
to disturb the finding that such a nuc- 
leus existed and that the Bisti property 
was bought therefrom. It is a matter 
of insuperable difficulty to arrive at a 
close conclusion as to what the exact 
nucleus of family funds could be with 
Gaur Tliikurs, who resided in the Fyza- 
bad District in the years preceding the 
annexation of Oudh There were as 
many methods by which money could be 
obtained in those days as they ore now, 
and it cannot be said how far the family 
funds could be supplemented by the dili- 
gence of the members. A Court has to 
fill up many gaps in evidence by reason- 
ing in such matters ; and granting the 
fact that Zinda Singh had obtained 662 
Farrukhabadi rupees in the year it 

is equally difficult to see how he would 
have obtained the amount from his sep- 
arate funds. 

Bat the question of acquisition is 
not the only question here. There 
is considerable evidence of the treit- 
ment of the Basti property as show- 
ing that it was treated as loint property 
belonging both to the family members 
who had migrated to the Basti District 
and the members who had remained be- 
hind in the Fyzabad District. This evi- 
dence of treatment of the property has 
been considered very carefully by the 
learned trial Judge. He has considered 
all the evidence very carefully. There 
are undoubtedly many difficulties in the 
case. There are instances of previous 
partial partition in the family without 
including the members of the family 
generally or even the members of the 
branch generally. There have been cer- 
tain splittings off and certain separations 
of the property but the learned trial 
Judge, has, in our opinion, considered 
the effect of these partitions and con- 
sidered the effect correctly. The case as 
we have said was a difficult case. The 
decision of the learned trial Judge was 
a decision which was naturally open to 
criticizm as all decisions in difficult 
oases are It has received considerable 
critioizm from the learned senior counsel 
who xepiresented the appellants. This 
criticizm has been eminently fair and 
intelligent and good criticizm but in the 
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end it has not been able to satisfy us 
that the decision of the learned trial 
Judge upon the facts is incorrect. We 
can now take the grounds of appeal seri- 
atim. We find that the learned trial 
Judge has arrived at a correct conclusion 
in holding that the plaintiff and the de- 
fendants 1 to 27 were members of a joint 
Hindu family at the time of the institu- 
tion of the suit and has arrived at a cor- 
rect conclusion in holding that the pro- 
perty in question was their joint pro- 
perty. We find that he has rightly 
repelled the suggestion of separation. We 
find that he has correctly held that the 
Basti property was not the self-acquired 
property of Bali Singh and his descend- 
ants. We do not consider that the ques- 
tion as to whether the plaintiff-respon- 
dent was to be considered a tenant-in- 
common arises or has any effect in the 
matter. We agree that Ex. 13 is admis- 
sible in evidence For the above reasons 
we dismiss this appeal with costs 
M.N./n K. Appeal dismissed. 
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Misra, J. 

Nakicoo Das — Defendant — Appellant, 
v. 

Bab Saraii Singh and another — Plain- 
tiffs — Respondents. 

Second Appeal No. 353 of 1928, Deci- 
ded on 25th February 1929, against de- 
cree of Addl. Sub-Judge, Sultanpur, D/- 
5th July 1928. 

(a) Limitation Act, Art, 132 — Co-mortga- 
gor redeeming entire property — Suit to re- 
deem property from hii handi ii governed by 
12 yean' limitation to be reckoned since 
when redeeming mortgagor sets up adverse 
possession. 

The limitation, whioh governs a suit brought 
by a oo-mortgagor to redeem the property from 
the hands of the other oo-mortgagor, who had 
redeemed the entire property mortgaged, is 12 
years, and this period is to be reckoned from 
the date, when the redeeming oo~mortg^or 
sets up his adverse possession ; 9 O. C. ^ ; 
A. I, R, 1927 Oudh 347 and A. I. R. 1927 Oudh 
552, Foil. [P 291 0 2] 

(b> Transfer of Property Act, S. 95 — Co- 
movtgagor redeeming entire property cannot 
claim interest on excess money be had to pay 
unless he gave notice that he would charge 
interest. 

Where a oo-mortgagor redeeming entire pro- 
perty has to pay excess money he cannot 
olaim interest on such excess money from the 
other mortgagor when the latter brings a suit 
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to redeem his share, unless he gives uobice of 
diis intention to olaim interest on the excess 
imoney paid : A. I. B. 1925 Bom. 484, Bel, on. 

[P 2Q2 G 1] 

Hyder Iluseinuxid A.G. Mukerji — for 
Appellant. 

Ghxdam Hasan — for Eespondenta. 

Judgment. — This is an appeal arising 
tout of a suit for redemption. The facts 
of the 4|aso are that one Bam Harakh and 
his brother Nanku Singh were the owners 
of II bighas 9 biswas laud situate in 
•village Gopalpur, District Sultanpur The 
plaintiffs-respondents in this case are the 
eons of Nanku Singh. Nanku Singh 
mortgaged those Lauds for Bs. 300 with 
one Kanhaiya Pandey under a usufruc- 
tuary mortgage dated 18th December 
1893 under the terms of which the mort- 
geigee was to remain in possession and to 
appropriate the prohts thereof in lieu of 
his interest. Ho was to pay to the mort- 
gagor a sum of Bs. 29 yearly as paramsana 
On 29th December* 1896, Bam Harakh 
and Nanku Singh sold one of these plots 
to one Sanmukh Das and some of the 
.plots together with others were sold by 
them on 6th January 1921, to the same 
person. The mortgagee Kanhaiya Panle 
did not get possession under the terms 
of his mortgage and sued his mortga- 
gors as well as Sanmukh Das, the pur- 
chaser, for recovery of the lands mort- 
'gaged and obtained a decree on 7th 
March 1925 Sanmukh Das subse- 
quently sued Kanhaiya Pande for redemp- 
tion of the property purcha'^ed by him. 
The ease was compromised on 18bh De- 
cember 1893, and by virtue of the com- 
promise redemption was allowed to San- 
mukh Das on payment of Bs 300 the sum 
due under the original mortgage and an 
additional sum of Bs 325 which the 
mortgagee claimed on account of the 
profits of which they were deprived dar- 
ing the time that the mortgagors had re- 
mained in possession. Sanmukh Das got 
into possession of the entire mortgaged 
property by virtue of this decree on I4th 
July L9L5. Sanmukh Das is dead and 
the defendant appellant Mahant Nanku 
Das is his saccessor-in-interest. Ram 
Harakh, and Nanku, the original mort- 
:gagorB, are also dead and the plaintiffs 
are their saoceasors-in-title. The plain- 
tiffs have now brought the present suit 
■for recovery of the mortgaged property 
«wlth the exception of those plots of land 


which were sold by them to Sanmukh 
Das. 

The suit was contested on various^ 
grounds but for the^purposes of this appeal 
it is only necessary to consider two de- 
fences, namely one in regard to limitation 
and the other in regard to interest The 
plea of limitation is based on the ground 
that the present suit for redemption has 
been brought after 12 years from the date 
of the decree passed in favour of Sanmukh 
Das. The payment made by Sanmukh 
Das was on 11th February 1915, though 
possession was obtained by him on 14bh 
July 1915. The present suit has been 
brought on llth October 1927. The plea 
as to interest is based on the ground that 
the predecesBor-in-title of the defendant- 
appellant had to pay a sum of B9.-325 in 
addition to the sumoE Bs.'300, which was 
the principal money entered in the mort- 
gage deod. He was, therefore, it was 
conteadei, entitled to claim interest on 
this amount Both the Courts below 
have thrown out these two contentions of 
the defendant-appellant and they have 
again been urged before me in second ap- 
peal. 

After hearing the arguments of the 
learned counsel for the appellant I am of 
opinion that the decision arrived at in 
this case by the Courts below is correct, 
and should not be disturbed. As to the 
point of limitation 1 may state that so 
far as the province of Oudb is concerned 
the law relating to the position of a oo- 
mortgagor redeeming the entire property 
was laid down in ^Makhdum Khan y. Mt, 
Jadi (l) In that case it was held by a 
Bench of the late Court of the Judicial 
Commissioner of Oudh that the limitation 
which should govern a suit brought by a 
co-mortgagor bo redeem the property from 
the bauds of the other co-mortgagor, who 
had redeemed the entire property mort- 
gaged, was 12 years, but this period was 
to be reckonei from the date, when the 
redeeming co-mortgagor sets up his ad- 
verse possession. The point of view 
taken in that case was that a redeeming 
co-mortgagor could not be snpposed to be 
in tbe position of a mortgagee, but tho* 
other oo-mortgagors, who wish to seek 
redemption must bring their suit for 
possession within 12 years from the dato 
when the redeeming oo-mortgagor seta up 
his adverse possession. In the preseob 
'7i)“[1906J 9 0. 0. 91. “ 
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oas 0 there is no proof that the defendant" 
appellant or his predecessor-in-title ever 
set up his adverse title in regard to the 
land in suit. I am in entire agreement 
with the view of law laid down in the 
above case and so far as I am aware the 
case has been consistently followed in 
Oudh : vide Wajihuddin Asiharf v 
Ahmad Ashraf (2) and Bameshwar v. 
Sheo Rani (3). I, therefore, overrule the 
plea of limitation urged in this case. 

As to the plea relating to interest I 
may refer to a recent decision of the 
Bombay High Court reported in Gafur 
Imam v Amir Isah (4) In that case it 
was held that in a case like the present 
the claim for interest could not be main- 
tained unless the redeeming co-mortgagor 
had given notice that he would claim in- 
terest on the excess , amount of money 
paid by him. In the present case it is 
olear that the defendant-appellant and his 
predecessor-in title have remained in 
possession of the property mortgaged after 
redeeming It from the mortgagee and have 
enjoyed the profits thereof. It is argued 
on behalf of the defendant-appellant that 
the profits were enjoyed by the appellant 
and his predecessor-in-title in lieu of the 
sum of Bs. 300 only. I am^ .unable to ac- 
oept this argument. I think the conduct 
of the defendant-appellant and of his pre- 
deoessor-in-title shows explicitly that 
they have impliedly agreed to take profits 
of the property in lieu of the interest of 
the entire sum paid by them. If they 
desired to charge any interest they could 
have given notice of their intention to do 
so to their co-mortgagors, and if the latter 
had delayed redemption, they might have 
been heard to say that they were entitled 
in equity to claim interest la the ab- 
sence of such an intention I do not think 
that the defendant-appellant can claim 
interest when he is in possession of the 
property and has been in enjoymeat of the 
profits thereof presumably in lieu of the 
interest of the entire amount paid by him 
for redemption. 

The plaintiffs also filed cross-objections 
but they were not pressed at the time of 
the argument. They are, therefore, dis- 
missed with costs. This appeal, there- 
fore, fails and is dismissed with costs. 
S.N./R>K. Appeal dismissed. 


(2) A. 1. R. 1927 Oudh 847=2 Luok. G18. 

(3) A. 1. R. 1927 Oudh 659. 

(4) A. I. R. 1925 Bom. 484=49 Bom. 591. 
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Srivastava, j. 

Jmawi— ’Plaintiff — Appellant, 
v. 

Ibrahim and others — Defendants — Res- 
pondents.- 

Second Appeal No 137 of 1928, Deci- 
ded on 13th August 1928, against decree’ 
of Sub-.rudge, Sultanpur, D/- L8th Jan- 
uary 1928. 

(a) Acquieicence^Plaintiff's connivence aL 
defendant’i building in plaintiff's land— De- 
fendants having bona fide belief that they 
possess good title to the property — Plaintiff’s 
bringing a declaratory suit — Plaintiff’s claim:* 
cannot be decreed, on ground of acquies- 
cence— Evidence Act , S. 115. 

Where tho defendants built on the plain- 
tiff’s land on the bona tide belief that they 
had a good title to the property, the large in- 
vestment they made Vjoing evidence of their 
bona fide belief, and where the plaintiffs never 
objected to the infringement upon his right 
though they knew of the mistaken belief of 
the defendants and thus encouraged the de- 
fendants in their building. 

Held . that when the plaintiff brought a 
declaratory suit, it could not be decreed, the 
plaintiffs being estopped by the doctrine of 
acquiescence. Willmott v. Barhar, (1680) 15 Ch. 
D, 96 and A, 1. R, 1927 Oudh 66, Rel on. 

[P 293 C 2] 

(b) Specific Relief Act, S. 42 — Discretion, 
of Court. 

Grant or refusal of declaration is discre- 
tionary with the Court. [P 294 C 1] 

Mohammad Ayuh for Naimullah — for 
Appellant. 

H Husain — for Respondent 3. 

Judgment. — This is a second appeal 
by the plaintiff arising out of a suit for a 
declaraUou in respect of a l/9th share in 
a house and ahata standing on plots 167 
and 2G3 and in the alternative for posses- 
sion of the same. The suit was based on 
the allegation that the house and ahata 
in question belonged to one Shubrati, 
who died about 50 years ago. On his 
death the property remained in the pos- 
session of his son, Fir Bakhsh, who died 
about 4 years ago. The plaintiff claimed 
as heir of Fir Bakhsh. 

It may be stated at the outset that th&^ 
plaintiff did dot pay any Court-fee as re- 
gards the alternative relief for possession 
So the suit has been treated by the Courts 
below and must be considered to be one 
merely for a declaration in respect of the 
plaintiff’s title. The defendants 2 and 3 
resisted the suit on the ground that the 
property really belonged to one Alt 



1929 

Bakhsh and that it devolved on defendant 
1 as the sole heir to the property and 
that defendant 1 executed a sale-deed 
in repect of it in March 1925 in favour of 
defendants 2 and 3 for a sum of Bs. 200. 
The property at that time consisted of 
a plot of land with a small kachoha that- 
ched house standing on part of it. De- 
fendants 2 and 3 have subsequently put 
up a substantial building on the plot. 
They pleaded that these constructions 
v^ere ma'Ae in the knowledge of the plain- 
diif , who stood by allowing the defendants 
to proceed with the construction with- 
out any objection. So it was pleaded that 
the plaintiffs having acquiesced in the 
•oonstruction were estopped from main- 
taining the suit. 

This plea of acquiescence has been 
accepted by both the Courts below. 

So far as title to the property is con- 
•oerned the finding of the lower appellate 
Oourt is to the effect that the plaintiffs 
were entitled to a share in the property 
as heirs of Fir Bakhsh. It has also 
been found that defendant 1 has a 
chare equal to that of each of the two 
plaintiffs. The contention which has 
been pressed by the learned counsel for 
the plaintiffs in support of the appeal is 
that the defendants have failed to prove 
the necessary elements justifying a find- 
ing of acquiescence in their favour and 
reliance has been placed upon the obser- 
vations of Fry, J. in Willmott v. Barbar 
(1) as quot^ in Mustafa Husain v. 
Saidul Nisan (2). 

No doubt the learned Subordinate 
Judge has not categorically dealt with 
each one of the elements laid down in 
the case of Willmott v. Barbar (l) but 
1 am satisfied that the circumstances in 
the present case are sufficient to estab- 
lish all the necessary ingredients for a 
•ease of acquiescence 1 also take it that 
when the learned Subordinate Judge 
finds that the defendants’ case as regards 
Acquiesoence has been made out his 
finding implies that in his opinion the 
necessary elements have been estab- 
lished. 

The circumstances, on which reliance 
has been placed by the learned counsel 
for the defendants are that the plaintiffs 
are close relations being the first cou- 
isin of defendant 1. They are all 

(1) [1880] 16 Oh. D. 96^43 L. T. 95:398 
W. R. 911. 

<9) A. I. R. 1997 Oudh 66. 
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residents of the same village. When 
the sale-deed was executed by defen- 
dent 1 ii^ March 1925 plaintiff 2 was 
present at the execution of the deed and 
signed it as an attesting witness. In 
this sale-deed defendant 1 described 
himself as the sole owner of the pro- 
perty. It has been found by the lower 
appellate Court and the finding is sup- 
portel by evidence that shortly after the 
sale-deed defendants 2 and 3 started 
with the construction of a substantial 
building on the plot and that plain- 
tiffs 1 and 2 were both present in the 
village while the con'structions were 
going on The plaintiffs had no doubt 
pleaded that they had protested against 
the construction but the evidence re- 
garding it has been disbelieved by both 
the Courts below. Under the circum- 
stances there can be no doubt that the 
defendants 2 and 3 were acting under a 
bona fide belief that they possessed good 
title to the property under the sale-deed 
which they had obtained from the defen- 
dant 1. It must also be presumed that 
the plaintiffs knew of their title. It is 
not denied that the defendants have ex- 
pended money on the faith of their mis- 
taken belief regarding their own title 
under the sale-deed. The defendants’ 
case was that they had spent not less 
than Bs. 4,000 in the construction A 
Commissioner was appointed who in- 
spected the place and reported that the 
value of the constructions amounts to 
about Bs. 3,000. It is impossible to 
think that the defendants could have 
invested so much money in the building 
without a bona fide belief in the soiiird 
ness of their title Lastly I can aaiely 
presume that the plaintiffs knew that 
the defendants were acting under the 
mistaken belief of their rights because 
plaintiff 2, as I have stated before 
was an attesting witness to the sale-deed 
and therefore knew very well of the 
transaction. 

The fact that plaintiff 2 was present 
Jit the time of the execution of the 
sale-deed and attested it and the fact 
that plaintiffs did not raise any 
protest against the constructions show 
that they by their silence and conduct 
encouraged the defendants in expending 
money over the constructions. I am 
therefore satisfied that all the necessary 
elements have been fully made out in 
the present case. 


Imami V. Ibrahim (Srivastava, J.) 
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The lower appellate Court has also 
held that in view of the conduot of the 
plaintiffs in the present oase the Court 
was justified in refusing to grant the 
declaration sought by them. Qrant of 
a relief for declaration being in the 
discretion of the Court I am not pre> 
pared to hold that the Court exercised 
an improper discretion in refusing the 
declaration in the circumstances of this 
oase 

The appeal therefore fails and is 
dismissed with costs 

P.R /r.K. Appeal di^mi'ised. 
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Misra and Baza, JJ. 

B Bajianiji Lai — Dacrco-holdor — Ap- 
pel Ian t 

V. 

Ham Hai a/c— Judgment-debtor — Res- 
pondent. 

Execution Decree Appeal No. 75 of 
1928, Decided on 19th February 1929, 
against order of Sub-Judge, Partab- 
garh, D'- 9th August 1928 

Civil P. C., O 21, R. 71 — Misdescription 
of property in sale proclamation by knowing 
decree-holder — Defaulting purchaser misled 
constitutes fraud Defaulting purchaser 
cannot be made answerable for deficiency — 
O. 21, R. 66. 

Where the deoroe-holder has succeeded in 
misleading the defaulting purchaser to bid a 
high price, by giving a misdescription, or by 
withholding information as to encumbrances 
which it was his duty to notify, his acts con- 
stitute fraud and as fraud vitiates and cor- 
rupts everything and no person can be al- 
lowed to derive an advantage by his fraud, the 
defaulting purchaser cannot be made answer- 
able for the dedcionoy : 16 Cal. 535 , 25 Cal. 
00 Foil. , 11 Mad. 474, Dist. [P 205 C 2] 

Radha Krishna — for Appellant. 

Ilardhian Chandra — for Respondent. 

Judgment This is a second appeal 
from an order of the Subordinate Judge, 
Partabgarh, dated 9th August 1928 allirm- 
ing an order of Munsif, Partabgarh, 
dated 3rd May 1928 in execution pro- 
ceedings. 

The facts relevant to the appeal are 
as follows : 

Bajrangi Lai, appellant, held a decree 
against one Ramdin. The decree was 
passed on the basis of a mortgage. Some 
plots in village Paniari and some other 
plot^ in village Sahjanpur were to be 


sold in execution of the decree. Bajrangi 
Lai applied for the sale of the property 
in execution of the decree. The sale was 
fixed, the first time, for 20th Jaunary 
1926. No encumbrance was shown in the' 
sale proclamation The Paniari pro- 
perty was valued at Rs. 342-12-0 and the 
Sahjanpur property at Rs. 169-12-0. 
There were no bids on 20th January 
1926 and the sale was. therefore, post- 
poned The next date fixed for sale was 
20th March 1926 A fresh sale procla- 
mation was issued and no encumbranoe 
was shown in that proclamation also. I(k 
contained the same particulars as were 
given in the first sale proclamation The 
property was sold on 20th March 192& 
in two lots. The first lot was of Paniari 
property and the second lot of Sahjanpur 
property. There is no dispute in this- 
case about Sahjanpur property which was 
sold to Rim Harakh (respondent) for 
Rs 405 The dispute in this case rel- 
ates to the Paniari property only. There' 
was competition between the decree^ 
holder (appellant) and Ram Harakh (res- 
pondent) in respect of the first lot (i. e. 
Paniari property) The bids made by the 
decree-holder were pre-empted by Ram 
Harakh who was a cosharer in the vil- 
lage Paniari. The last bid was of 
Rs 1,000 Ram Harakh deposited twenty 
five percent, of the purchase money under 
O 21, R. 84, Civil P C However, ha 
failed to deposit the full amount of tha 
purchase money within fifteen pays from 
the date of sale under 0. 21, R. 85 Tha 
result was that the property was ordered 
to be resold and Bam Harakh, the de* 
faulting purchaser, forfeited the amount 
deposited by him under 0 21, R. 84. A 
fresh proclamation for sale was issued 
under 0 21, R 87 and it contained tha 
same description of the Paniari property 
as noted in the previous proclamations. 
No encumbrance was shown in this sala 
proclamation also The sale was fixed for 
20th October 1927. The judgment-debtor 
however, applied for postponement of 
sale on that date His application was 
granted and the sale was fixed for 3rd 
November 1927 On that date the pro- 
perty was sold for Rs. 500 only and was 
purchased by the decree- holder himself 
at the auction sale 

The decree-holder having thus pur- 
chased the property applied on 20th Ja- 
nuary 1928 for recovery of the defioienoy 
of the price (Rs 500), from the default- 
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ing purchaser Bam Harakb, under O. 21, 
B. 71, Civil P. C. 

This application was resisted by Bam 
Harakh on various grounds. He pleaded 
inter alia that the decree-holder was 
guilty of fraud in not -having shown the 
prior encumbrance of 1909 in the sale 
proclamation. He contended that the 
decree-holder being guilty of fraud could 
not take advantage of his own fraud. 

We should like to note that the prior 
encumbrance of 1909 was a mortgage in 
favour of one Sita Bam for Bs. 50 in res- 
pect of certain property including the 
property in dispute. A suit was brought 
by Sita Bam on the basis of that mort- 
gage on 16th December 1921 The pre- 
sent decree-holder, Bajrangi Lal, was 
also a party to that suit The claim was 
decreed for Bs. 600 odd in that suit on 
30th March 1922 Though Bajrangi Lal 
had full knowledge of this encumbrance, 
he failed to show it in the sale pro- 
clamation which was issued in execution 
of his decree. His own agent filed an 
affidavit stating that the property in dis- 
pute was not subject to any encumbrance. 
This affidavit was of course a false 
affidavit. 

The lower Courts rejected the decree- 
holder's claim for deficiency of price on 
the giound that he was guilty of fraud 
and could not be allowed to take advan- 
tage of his own fraud 

Bajrangi Lal decree-holder has now 
come to this Court in second appeal. 

Wo think tliere is no substance in this 
appeal. 

The finding of the lower Courts that 
the decree- holder is guilty of fraud in 
this matter is based upon admissible 
evidence and cannot be impugned in 
second appeal There is no doubt that 
he is guilty of fraud and that his conduct 
is very objectionable. He got - the sale 
proclamation issued without showing the 
euoumbrance to which the property was 
e abject. His own agent filed a false affi- 
davit stating that the property was not 
subject to any encumbrance He then 
competed with Bam Ilarak (respondent) 
in bidding for the property at the auction 
sale and when the bids went up to 
Bs. 1,000 h 3 cleverly withdrew and Bara 
Harakh became the auction purchaser. 
Bam Harakh became the purchaser beli- 
eving that the property was not subject 
to auy encumbrance. It was the decree- 
holder (appellant) who caused Bam' 
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Harakh to believe that the property was 
not subject to any encumbranoe. Bam 
Harakh deposited twenty-five per cent, of 
the purchase-money, but when he came 
to know that the property was really 
subject to an encumbrance be did nob 
deposit the balance, ^he amount de- 
posited by him was forfeited to Govern- 
ment under 0. 21, B. 86, Civil P. 0. He 
thus suffered loss of Bs. 250 but avoided 
greater loss. The property was ordered 
to be resold and then the decree-holder 
himself purchased it for Bs. 500 only. 
After purchasing the property in this 
way, the decree-holder filed the present 
application on 20th January 1928 for re- 
covery of the deficiency of price under 
0 21, B. 71, Civil P. C. We agree with 
the following observations made by the 
Hon’ble Judges of the Calcutta High 
Court in the case of Baijnath Sahay v 
Moheep Naiain Singh (l) 

“ After the decree-holder has succeeded in 
misleading the defaulting purchaser to bid a 
high price, by withholding information as to 
enoumbranoes which it was his duty to notify, 
if ho wore allowed to recover the deficiency 
of price at the re-sale, it would be allowing 
him to take advantage of his own neglect of 
duty. That would be so manifestly inequitable 
that we are unable to hold that the legisla- 
ture could have ever intended sush a result." 

This case was followed in the case of 
Kali KisJiore Deb v. Guru Prosad (2). 
The following observations were made in 
the judgment in that case : 

" If there was a misdescription on the first 
occasion, the decree-holder was aware of it. 
and ho ought not to have had the property 
again proolaimed for sale under a description 
which he knew to be wrong. Having done 
that he cannot make the defaulting purchaser 
answerable for the deficiency." 

The appellant's learned counsel has 
referred to the case of Venkatchellamayya 
v. Bama Girjee Nilahanta Giijee (3). 
We think this case does not help the ap- 
pellent in the Oise before us The ques- 
tion of fraud was not considered in that 
case It should be borne in mind that 
fraud vitiates and corrupts every thing 
and no person ought to have advantage 
of his own wrong or gain an advantage 
by his own fraud. 

We are satisfied that the decree- holder 
(appellant) was guilty of fraud as hold 
by the lower Courts. In our opinion no 

(1) [1889] 16 Oal. 635. 

(2) [1893] 25 Cal. 99=2 C. \V. N. 408. 

(3) [1918] 41 Mad. 474=34 M. L. J. 156 =a 1 

M. L. W. 159 = 43 I. 0. 685 = (1918) 
M. W. N. 121. 
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OELse has been made out to disturb^ the 
judgments of the lower Courts. We dis- 
miss the appeal with oosts. 

p.R./a.K. Appeal dismissed . 

A. I R 1929 Oudh 296 

Wazir Hasan, Ag. C. J. and Baza, J. 

Raj Ba'ihan Singh — Plaintiff — Appel- 
lant. 

V 

Bhamoar Laljt — Defendant — Respon- 
dent. 

First Appeal No 91 of 1928, Decided 
on 21st February 1929, against decree of 
Sub-Judge, Kheri, D/- 24th July 1928. 

(a) Hindu Law — Cuitom — Succession — 
Jangra Sangra Chauhan Thakur — Daugh- 
ters are excluded from inheriting father‘s 
property moveable and immovable^But no 
inference from this of exclusion from 
mother's of grand-mother’s stridhan can be 
drawn. 

Daughters are excluded from lohenbing 
their father's property whether moveable or 
immovable in the family of Jangra Sangra 
Ghauhan Thakur; and as daughter has no 
right to inherit her issue also caunot inherit. 
But it cannot be inferred from such custom 
that the cusLom of exclusion of the same 
heir from mother or maternal grandmother's 
property is also in existence. The latter cus- 
tom has strictly to be proved 5 / .^1. 1 and 
A. I, R. 1922 Oudh 270, Bel on.- 

[P 299 C 2, P 300 C 2] 

(b) Hindu Law— Siridhan — In absence of 
special custom, Hindu Law rules should be 
applied — In absence of issue, husband or his 
heirs succeed — But husband is not to be con- 
sidered propositus. 

In the absence of special custom the sbri- 
dhan must pass according to the special rules 
of devolution applicable to such property 
under the Hindu law and the rule of succes- 
sion to stridhan according to the Mitakshara 
is that where the marriage is in an approved 
form (and the presumption Is that it was in 
an approved form unless the contrary is pro- 
ved) the stridhan goes in default of issue to 
the husband and his heirs, that is to say, it 
descends in the same way as if it had belong- 
ed to the husband himself. But this does not 
mean that in such a case the husband is to be 
oonsidored tho propositus. [P 300 G l-,2] 

L. S Misra and Kashi Prasad Shri- 
vastava — for Appellant. 

G. Jackson, Ah Zaheer and Sita Ram 
— for Bespondent. 

Judgment. — This is a plaintifif’s ap- 
peal arising out of a declaratory suit. 

The relative position of the parties 
will appear from the following pedigree; 
(For pedigree see p. 297.) 

The facts relevant to the appeal are as 
follows: 
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Baj Gobardhan Singh was a taluqdar. 
A referenee to list No 1 prepared under 
S. 8, Oudh Estates Act (Act 1 of 1869), 
shows that the Bbira estate in the Kheri 
District was conferred upon four persons 
one of whom was Baj Sadbo Singh, father 
of Ba] Gobardhan Singh. It appears that 
subsequent to the grant estate was divi- 
ded into several portions. Baj Gobar- 
dhan Singh at the time of his death was 
in pussGBsion of four'portions of the Bhira 
estate. The names of these ilaqas are 
set out as being Bijwa, ' Bamnagar, 
Daulatpur and Nighasan. The estate as 
originally granted was an estate of list 
No. 4, the rule of succession being that 
when the owner dies intestate the pro- 
perty descendslaccording to the ordinary 
law to which the members of the intes- 
tate's tribe and religion are subject. 

Baj Gobardhan Singh had no male 
issue. He had only one daughter, Mt. 
Baj Kunwar, who was married to Kuu- 
war Sardar Singbji, the second son of the 
Chief of Shahpura in Bajputana, in 1903. 
She I gave birth to a son (Baj Bhanwar 
Lalji Shatranji Singh defendant in the 
present suit) in 1904 and died the same 
year sometime after the birth of the 
child. Baj Gobardhan Singh had five 
Banis. Mt. Baj Kunwar was his daugh- 
ter by his second Bani called Bani S^sa- 
paniwali. Bani Seesapaniwali and one 
other Bani died in the lifetime of Baj 
Gobardhan Singh. He died iu March 1905 
leaving three Banis, namely; (1) Bani 
Suraj Kunwar called Bari Bani (2) Bani 
Devi Kunwar called Manjli Bani (3) Bam 
Dammar Kunwar called Choti Bani The 
Manjhli Bani died in 1915, the Chhoti 
Bani in November 1924 and the Bari 
Bani in May 1925. 

Baj Gobardhan Singh had executed a 
registered will on 13th November 1903. 
By that will he created life-estates in 
favour of the Bari Bani and the Chhoti 
Bani in portions of his taluqa and grant- 
ed a maintenance at the rate of Bs. 250 
a month to the ManjhliSBani. • The will 
created a vested remainder in favour of 
his daughter’s son (and in default of 
daughter’s 3on, in favour of the daughter 
herself) which was to take effect in pos- 
session immediately 'On the termination 
of the life-estates created in favour of the 
widows. That daughter’s son is now the 
defendant in the present suit. The will 
Qontaiued also a bequest in favour of Baj 
Baohan Singh (plaintiff in the present 
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fluit) in respeob oE the villages out of the 
taluqa to take effect on the determina- 
iiioQ of the life-estates created in favour 
•of the widows. These ten villages were 
to go to Ba] Bachan Singh for life after 
the death of the widows. It was further 
■'provided that ii Bachan Singh should 
have a son, the ten villages were to des- 
cend to him in full ownership after the 
termination of Bachan Singh’s life-estate. 
It appeaf|i that the will of Baj Gobar- 
dhan Singh has been duly given effect to. 
We should like to note that there was a 
litigation between the parties about the 
will in question some years ago. The 
case was finally decided hy the late 
Court of the Judicial Commissioner of 
X)udh in 1918. It is reported in Raj 
Bachan Singh v Shatranji^{l), The 
will was held to be genuine and valid. 
It was also held that under the terms of 


charge of the property and kept it in his 
custody and refused to part with the 
possession to any person who could not 
show a title through the civil Court. 
B. Bankey Behari Lai who was appoint- 
ed trustee for the deity Sri Thakur]i Ma- 
hara] to whom property was dedicated 
under the deed of trust dated 3rd May 
1925 filed a suit on behalf of the deity on 
1st June 1925 for a declaration that the 
moveable property left by the lady was 
dedicated to the deity under the terms of 
the deed. He impleaded both the par- 
ties to the present suit as defendants in 
that suit. The claim was contested by 
both the defendants in that suit and each 
defendant claimed the property as against 
the other* defendant The trial Judge 
refused to decide in that suit which de- 
fendant would succeed to the property 
which Bani Sura] Kunwar (Ban Bam) 
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Raj Daryao Singh Raj Kean Singh 

Raj Narpat Singh 

Jlaj Maharaj Singh 

Raj Bachan Singh | 

(Plaintiff) ' 


Rai Zalim Singh Raj Bhopal Singh 
I (died childleGB)* 

Raj Ahlad Singh 
(died childless) 


Raj Sardar Singh Raj Sadho Singh Raj Guman Singh 

(died childless) | (died childlesB) 

Raj Gobardhan Singh 

Mb. Raj Kunwai (daughter) 

Raj Bhanwar Lalji Shatranji 
Singh (defendant) 


the will Bij Bbanwar Lalji Shatranji 
ISingh had a vested interest in the estate 
left by Blj Gobardhan Singh. 

The circumstances out of which the 
rpresent suit has arisen so far as they 
Are material to the judgment'may be very 
shortly stated The Bari Bani of Baj 
Gobardhan Singh remained in possession 
of the whole of the taluqa after the death 
of the Chhoti Bani She died on 15th 
May 1925. She devoted a considerable 
portion of her savings to religious pur- 
poses and^executed several deeds of trust. 
At her death disputes arose as to succes- 
sion and as there was apprehension of 
forcible possession being taken over the 
moveable property in the possession of 
the lady at the time of her death, the 
District Magistrate of Eheri took over 
(1) [1918] 6 O. L. J. 619=^49 L 


was not competent to dispose of in her 
lifetime. He found that something less 
than two-thirds of the property which 
was in possession of the Bani was her 
self-aoquired property which she could 
dispose of in her lifetime. He found that 
the Bani had executed the deed of trust 
intelligently. He decreed the suit ac- 
cordingly on 24;th September 1926. Baj 
Bachan Singh, who was defendant 1 in 
that suit and who is the plaintiff in the 
present suit appealed to this Court ask- 
ing that the suit should be dismissed in 
entirety and in the alternative that the 
relief should be reduced The decree of 
the first Court was affirmed by this Court 
with slight modification in September 
1927. No determination was made by 
this Court of the rights of the defendants 
inter se in that suit. The case is report- 
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ed ia Raj Bachan Singh v. Shri Tha- 
kutji Maharaj (2). 

Ba] Bachan Singh brought the present 
suit against Baj BhanwarLalji Shatranji 
Singh in January 1928 claiming the rest 
of the moveable property in respect of 
which the suit of Sn Thakurji Maharaj 
was dismissed by the Subordinate Judge, 
Kheri on 24th September 1926 He 
claims the property in suit as the heir of 
Ba] Gobardhan Singh, Manjnli Bani and 
Chhoti Bani. It is also stated in the 
plaint that should any article out of the 
property in suit be held to be the pro- 
perty of the Bari Bani, the plaintiff is 
entitled to the assets of the Bari Bani 
also by right of inheritance. It is alleged 
that the defendant has no right to the 
property in suit as daughters and daugh- 
ters' sons are excluded from inheritance 
by the custom prevailing in the clan of 
Chauhan Thakurs and in the family of 
Baj Gobardhan Singh who belonged to 
that clan 

The claim was resisted by the defen- 
dant He set up the will of 13th Novem- 
ber 1903 and denied the alleged custom 
alleging that it was inapplicable to the 
present suit He alleged that the plain- 
tiff had no right to the property in suit 
as against him and that he was entitled 
to the entire property. The learned Sub- 
ordinate Judge framed six issues and 
found as follows : 

(1) The plaintiff is not entitled to the 
property in suit as the heir of Baj Gobai- 
dhau Singh or his Banis. 

(2) A custom prevailed among the 
Sangra Chauhan Thakurs in general and 
the family of Baj Gobardan Singh in 
particular by which daughter and daugh- 
ters’ sons are excluded from inheritance 
so far as the estate or zamindari property 
is concerned. The property in suit is the 
moveable property of Baj Gobardhan 
Singh, the Manihli Bani and the Chhoti 
Bani No custom of exclusion of daugh- 
ters or daughters’ sons is proved as re- 
gards the moveable property or as regards 
the separate or absolute property of 
mothers and maternal grandmothers 
The alleged custom does not apply to the 
moveable property left by Baj Gobardhan 
Singh and also to the moveable property 
left by the Manjhli Bani and the Chhoti 
Bani 

(3) and (4) The moveable property in 
suit IS not covered by the will of Baj 

(?j A. I. R.n927 Oudh 610. 
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Gobardhan Singh. The defendant is nob 
the residuary legatee under the will of 
all the properties of Baj Gobardhan Singh. 

(5) The property detailed in list. 
Ex. 26, belonged to Baj Gobardhan Singh 
and that detailed in list. Ex. 27, to the' 
Manjhli Bani. The rest of the property 
in suit belonged to the Chhoti Bani. The 
property which belonged to the Banis 
was their stridhan to which the defen- 
dant is entitled under the Hindu law 
The cash which was left by the Bari Bani 
should be taken to be the income or th& 
saving of the estate. The defendant has 
taken possession of the taluqa under the 
terms of the will of Baj Gobardhan Singh 
and the cash must go along with the 
estate 

(6) The plaintiff is not entitled to any 
reli^^f. 

1li 6 plaintiff’s claim was thereforo 
rejected. He has appealed challenging 
the findings on the points decided 
against him 

The learned Subordinate Judge need 
not and should not have introduced tho- 
question of accretion (as regards cash) in 
the present suit That question, admit- 
tedly, does not arise on the pleadings. 
The plaintiff has filed the lists of the* 
properties of Baj Gobardhan Singh and 
the Manjhli Bani, separately. These are- 
Exs 26 and 27 Ex 26 is the list of the- 
property of Baj Gobardhan Singh and 
Ex 27 is the list of the property of 
Manjhli Bani as stated by the plaintiff 
in his application dated 16tli April 
1928 see printed book p 30 It is- 
now agreed that the lists Exs 26 and 
27 should be taken to be correct and the- 
rest of the property should be held to be 
the property of the Chhoti Bani Therer 
is no dispute now so far as the specifioa- 
tion of property or properties is con- 
cerned. The only point for determina- 
tion is the question of title to the pro- 
perty in suit We now proceed to decide- 
that question 

The learned Subordinate Judge, has^ 
found that the moveable property in suib 
is not covered by the will of Baj Gobar- 
dban Singh This finding has not been* 
seriously disputed before us. We have 
examined the will in question (Ex. A ly. 
It relates to the taluqa and not to the- 
moveable property. The will in ques- 
tion should therefore be left out of con. 
sideration in deciding the question o^ 
title. We hold, agreeing with the learned; 
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trial Judge, that the defendant oan have 
no right to the property in suit under 
the will. 

We have to decide the question of title 
with regard to (l) the property of Baj 
Gobardhan Singh specified in Ex. 26 and 
(2) the properties of Manjhli Bani and 
Chhoti Bini. 

As regards the property of Baj Gobar- 
dhan Singh, specified in Ex. 26, the title 
of the defendant under the Hindu law is 
not disputed. It is. however, contended 
that the defendant is excluded from in- 
heriting that property by custom. Baj 
Gobardhan Singh was a Jangra Sangra 
Ghauhan Thakur. The evidence of cus- 
tom on which the plaintiff relies consists 
of (1) the wajib-ul-araez of villages Lal- 
pur, Lakhsar, Naurangabad and Teekar, 
(2) the deposition of Bachchu Lai, 
P W 2 and (3) the pleadings and judg- 
ment in Mt Parhati Kuar's case (3). 
This is the only evidence l:o which the 
plaintiff-appellant’s learned counsel has 
referred in the course of arguments before 
us We find that the wajib-ul-araez of 
Naurangabad and Teekar (Exs. 4 and 5) 
are not in point, as they deal with cus- 
toms prevailing among the Janwar Tha- 
kurs of those villages. The wa]ib-ul- 
araez of Lalpur and Lakhsar (Exs. 2 and 
3), help the plaintiff to some extent. 
Bachchu Lai, P W. 2, also gives evi- 
dence in favour of the plaintiff. The 
plaintifi relies principally on the plead- 
ings and judgment in Mt Parhati 
Kiiar^ case (3). Mt Parhati Kuar was the 
daughter of Baj Milap Singh who be- 
longed to the family of Baj Gobardhan 
Singh. She brought a suit for possession 
of the property of her father Ba] Milap 
Singh against Baj Gobardhan Singh and 
others in 1900 The main defence which 
was set up to her claim was that under a 
family custom, daughters were excluded 
from inheritance and her suit was dis- 
missed on the finding that the custom 
was proved to exist. It appears that Baj 
Gobardhan Singh did not actually file 
any written statement of defence in that 
suit, but his agent intimated to the 
Court that be (Baj Gobardhan Singh) 
took the same line of defence as the other 
defendants in that suit. The suit was 
dismissed by the trial Court on 3Lst 
March 1904. Mt. Parbati Kuar’s appeal 
was dismissed by the late Court of the 
Judicial Commissioner of Oudh on 2nd 
( 3 ) ['loos'rso.’u '94. 
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March 1906. It was held that among^. 
Jangra Sangra Chauhans, daughters wer& 
excluded by brothers and male collaterals, 
however remote. The case is reported 
in Mt. Parbati Kuar v. Bani Chandra- 
pal Kuar (3). Mt. Parbati Kuar's ap- 
peal was also dismissed by their Lord- 
ships of the Privy Council on 13th May 
1909: see Parbati Kunwar v. Chandra- 
pal Kunwar (4). There is no doubt that 
the case of Mt. Parbati Kuar helps thO' 
plaintiff's case, as regards Baj Gobardhao' 
Singh’s property, mentioned above to the, 
full extent This evidence is surely a 
strong evidence in plaintiff’s favour. We 
think the learned Subordinate Judge was 
perfectly right in bolding on this evi- 
dence that daughters are excluded from 
inheriting their father’s property in the 
family cf Baj Gobardhan Singh. If a 
daughter had no right to inherit her 
issue also could not inherit; see Bal- 
gobind v Bad) i Prasad (5). We should 
like to note that the respondent’s learned 
counsel has not questioned the finding of 
the learned Subordinate Judge on the- 
point under consideration in the course 
of arguments. 

We accept the finding, but we are 
not prepared to agree with the learned 
trial Judge that the custom applies 
to estate or zamindari property only 
and not to moveable property. We see 
no reason why any distinction should be 
made between moveable and immovable 
property in this respect. If a daughter 
is excluded from inheriting her father’s 
property, she is excluded from inheriting 
his property, whether it is moveable or 
immovable. It was not necessary for 
the plaintitf to prove specifically that 
daughters were excluded from inheriting, 
their father's moveable property also. 
Surely the defendant would not have got 
the taluqa of Baj Gobardhan Singh, if 
the latter had not made the will men- 
tioned above in his favour. It appears 
that Baj Gobardhan Singh, who had de- 
fended the suit of Mt. Parbati Kuar on 
the ground of custom, was conscious of 
the force of custom and had therefore 
executed the will mentioned above. Th&' 
property in suit is not covered by tho 
will and the defendant oan claim no right 
to the property as he is excluded from 
inheriting the property of his maternal ^ 

(4) [1009] 3L All. 457=12 0. C. 304=4 0,. 

25=36 I. A. 125 (P. C.). 

(5) A. I. R. 1923 P. C. 70=45 All. 413=26. 

O. C. 217=60 I. A. 196 (P. C.). 
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igraDdfather by oustom. The plaintiff of Baj Oobardhan Singh simply because it 


Baj Bachan Singh is the nearest male col- 
iateral relative of Baj Gobardhan Singh. 
He is entitled to the moveable property 
in dispute (i. e., the property specified in 
Ex. 26) as the heir of Baj Gobardhan 
Bingh. 

As regards the rest of the property 
(i- 6., the property of Manjhli Bani and 
Ghhoti Bani), it is not disputed that the 
said property is the stridhan of the 
widows. The rule of succession to stri- 
dhan according to the Mitakshara is that 
where the marriage is in an approved 
from (and the presumption is that it was 
in an approved from unless the contrary 
is proved) the stridhan goes in default 
of issue to the husband and his heirs, 
that is to say, it descends in the same 
way as if it had belonged to the husband 
himself. The appellant’s learned counsel 
concedes that the successive heirs to a 
woman's stridhan after the husband 
would be: 

(l) his (husband’s) son by another 
wife, that is, the deceased woman’s stop- 
son; (2) bis grandson by another wife; 
(3) his great-grandson by another wife, 
^ 4 ) his other wives; (5) his daughter by 
another wife, that is, the deceased 
woman's step-daughter, (6) the son of his 
daughter by another wife, that is, step- 
daughter’s son; (7) his mother; (8) his 
father; (9) his brother: (10) his brother’s 
«on; then his other sapindas, then his 
'Samanodakas, and then his bandhus : see 
Principles of Hindu Law, 5th edn , by 
D. F Mulla, pp. 147-40. 

He concedes that the defendant being 
the son of the step-daughter of the_ 
Manjhli Bani and the Chhoti Bani, is' 
entitled to the stridhan of the Banis 
under the Hindu Law and has preference 
as against the plaintiff. He contends, 
however, that the property in dispute 
should be held to be the property of 
Baj Gobardhan Singh after the death of 
the Banis and should go to the plaintiff, 
as the defendant is excluded from 
inheriting the property of Haj Gobar- 
dhan Singh by custom. We think this 
contention is not well founded The 
plaintiff himself has not treated the pro- 
perty in dispute as the property of Baj 
Gobardhan Singh after the death of the 
Banis. He has filed lists showing pro- 
4[)erties of Baj Gobordban Singh and his 
Banis separately. The property of the 
Banis cannot be held to be the property 


is to descend in the same way as if the pro- 
perty had belonged to Baj Gobardhan 
Singh himself. That property did not and 
could not vest in Baj Gobardhan Singh 
who died long ago. We are not prepared 
to accept the contention that the husband 
in such cases is the propositus, whether 
dead or alive. The stridhan must pass 
according to the special rules of devolu- 
tion applicable to such property under the 
Hindu law. It is true that the defendant 
is excluded from inheriting the property 
of his maternal grandfather Baj Gobar- 
dhan Singh by custom, but we are not 
prepared to hold that for that reason, he 
is also excluded from inheriting the stri- 
dhan of the stepmothers of his mother, 
when he is heir to such property under 
the Hindu law. No such custom has 
been set up or proved in this case. In 
the case of Hurpurshad v. Sheo Dyal 
(6) their Lordships of the Privy Council 
have said that : 

“ A oustom IS a rule which in a particular 
family or a partioular district has from long 
usage obtained the force of law. It must be 
ancient, certain and reasonable and being 
in derogation of the general rules of Law, 
must be construed strictly.” 

Where a custom has been proved to 
exist, it supersedes the general law 
which, however, regulates all beyond the 
custom : see Neelkisto Deb v. Beer 
Chunder (7), Ram Nundun Singh v 
Janki Koer (8), Mata Dm v. Ahmad 
AH (9). The plaintiff has succeeded in 
establishing that daughters are excluded 
from inheriting the property of their 
fathers and daughters' sons, from inherit- 
ing the property of their maternal grand- 
fathers, bub he has wholly failed to show 
that this custom extends to property 
inherited from females which is " stri- 
dhan ” in the special sense. We do not 
find and have not been referred to any 
clear instance of exclusion from succes- 
sion to stridhan. As pointed out in the 
case of Bijai Bahadur Singh v Mathura 
Singh (10) the fact that the custom of 
exclusion of daughters and their issue 
from inheriting their father or maternal 
grandfather’s property, as the case may 

(6) [1875] 3 I. A. 259=126 W. R. 55=3 
Suther.<304=3 Sar. 611 (P.G.). 

(7) [1869] 12 M. I. A. 523=12 W. R. 21=3 
B. L. R. 13. 

(8) [1902] 29 Oal. 829=29 I. A. 179=.7 
0. W. N. 67=8 Sar. 851 (P.O.). 

(9) [1905] 11 0. 0. 1. 

(10) A. I. R. 1922 Oudh 278=25 0. G. 845. 
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be, has bean established, does not lead 
to a neoeasary iafereaaa that the ouatom 
of exoluaion of the same from their 
mother or maternal grandmother's pro- 
perty is also in exlstenoe The latter 
custom has strictly to be proved. This 
view is supported by the observation of 
Sir Barnes Peacock in the judgment of 
their Lordships of the Privy Council in 
the case of Brij Indar Bahadur Singh 
v. Jankj^Koer (11). His Lordship ob- 
served as follows : 

“ The Judicial Commisaionor, however^ was 
of opinion that the plaintiff had failed to 
prove the special usage and custom which he 
had set up, and that there was iio sufficient 
evidence to warrant the Courts excluding 
daughters from the aucceBBion. Their Lord- 
ahipa concur in that view and are of opinion 
that there was no sufficient evidence to prove 
the custom sat up. Beyond all doubt there 
was no suoh custom proved as regards the 
separate or absolute property of a woman.’* 

In thab case the property in dispute 
was held to have belonged to the mother 
of the defendant-respondent as her ab- 
solute property and the remark quoted 
above was made with reference bo the 
evidence led by the plaintiffs to prove 
the custom of exclusion of daughters 
from inheriting father’s property. The 
same view was taken in a decision of a 
Bench of the late Court of the Judicial 
Commissioner of Oudh in the case of 
Basant Singh v Rampal Singh (12). 
The rule that custom being in derogation 
of the general rules of law must be coii- 
abrued and proved strictly was followed 
also in the case of Brijraj Bux Singh v. 
B. Baghuraj Bahadur (13). It was 
held in that case that although the cus- 
tom of division of iatribant had been 
established yet no custom was estab- 
lished bo the effect that the descendants 
of one wife, however, remote in degree 
had preference over the descendants of 
the other wife though nearer in degree. 
No such ouabom having been established 
the ordinary rule of Mitakshara law pre- 
vailed, viz , those who were nearer in 
degree excluded those who were more 
remote. We are of opinion, therefore, 
that the learned trial Judge was perfectly 
right in rejecting the plaintiff's claim in 
respect of the property of the lyTanihli 
Ban! and the Chhoti Rani. It is the 
defendant who is entitled to that pro- 

Tu) [1877] 5 I. A. 1=1 0. L. R. 

Subher, 474=>3 Sar. 763 (P.O.). 

(12) [1919] 6 0. L. J. 248=51 1. 0. 985. 

(19) A. I. R. 1925 Oudh 179. 


perty under the Hindu law. He has 
preference over the plaintiff as stated 
above. 

The result is that the appeal is partly 
allowed. It is declared that the plaintiff 
is entitled to the property of Raj Gobar- 
dhan Singh detailed in the list Ex 26 
The rest of the claim is dismissed. The 
parties will receive and pay costs in both 
the Courts in proportion to their success^ 
and failure. 

R.K. Appeal partly allowed. 
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Baza and Pcjllan, JJ. 

Fasahat Husain and another — Plain- 
tiffs — Appellants. 

v. 

Mohammad Zamin and others — De- 
fendants — Respondents 

Second Appeal No. 12 of 1928, Decided 
on 15th January 1929, against decree of 
Sub- Judge, Sultanpur, D/- 2nd Novem 
her 1927. 

Landlord and Tenant^Abadi —Mere in- 
clusion in municipality is no test of area 
being 'town*. 

Mere inoluaion in a municipality is no teat 
aa to whether an area ia or la nob a town. 
Where in a mou'^a the dominating population 
waa agricultural. 

Held : that though the houaoa of the neigh- 
bouring town adjoined the area the area could 
not be, on thab account, altered from its old 
condition aa a village aile into a town land 
though some of the old oatlying fielda of the 
mouza might have been included in the town. 

[P 302 0 2, P 303 0 1] 

(b) Oudh Laws Act, S. B — Pre-emption aL 
lowed in a city. 

Section 8 clearly allows the right of pre- 
emption to exist in a town and even in a city. 
It only lays down that suoh a right must not 
be presumed to exist. [P 303 0 1] 

Badha Krishna for Hyder Husein — 
for Appellants. 

M. Wasim and Khaliq-uz-zaman — for 
Respondent 1. 

Judgment — This second appeal arisea 
from a suit for pre-emption of a house 
and land covering four plots in an area 
described in the sale-deed as mouza 
Ehairabad. The property in suit is speci- 
fied at the foot of the plaint. The rights 
of plaintiffs to pre-empt are conceded if 
it be admitted that any custom of pre«> 
emptioQ exists in respect of this area, 
and it is not now disputed that the sale 
price is Rs. 1,500 We have only to* 
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>ooQsider whether this mouza Khairabad 
is still a village and oontrolled by Chap. 2, 
Oudh Laws Act (Act 18 of 1876) or whe- 
•ther, as found by the two Courts below, 
it is now a portion of the town of Sultan- 
pur, and as such no right of pre-emption 
•exists in it. The learned Munsif who 
tried this suit was influenced to some 
'extent by his personal observation and it 
appears that to his mind the property in 
question is in appearance a part of the 
town of Sultanpur. If so, it must be 
the last four plots in the south of the 
town, as it appears that there is no other 
building beyond it But the learned 
Munsif shows in his judgment that he 
was mistaken as to certain facts. He was 
under the impression that the town of 
Sultanpur is gradually growing and is 
absorbing this area on the south. We 
find that this is not the case. The town 
of Sultanpur ceased to exist after the 
Mutiny and a new town gradually grew 
up on the site of the old cantonment. 
The village of Khai^ab^.d if shown in the 
map of the first settlement in the year 
1869 as a fairly compact area bearing the 
number 113 surrounded by fields. The new 
town of Sultanpur gridually extended its 
boundaries towards the south and part of 
it is undoubtedly built on the northern 
area of Khairabad. The main road from 
Allahabad to Fyzabad runs along the 
>old abadi of Khairabad in the east and 
on into the town of Sultanpur, and an- 
other road known as the thandhi sarak 
crosses it at some little distance, north of 
the old abadi of Khairabad but inside the 
limits of the village area. The town of 
Sultanpur has clearly extended itself to 
this thandhi sarak, but it is another 
matter to hold that it has absorbed the 
abadi of Khairabad in which the plot in 
suit is situated. 

We have looked at the maps of 
the first Settlement and of the later 
Settlement of 1895 and we find that 
plot No. 113 in the first Settlement 
almost exactly corresponds with plot 
No. 223 offthe latest Settlement and the 
only difference that we can see is that 
some of the fields adjoining the main 
were covered by bouses at the time of the 
second Settlement In the year 1882 a 
portion of the Khairabad village area in- 
clnding the old abadi was brought within 
the mnnicipal limits of Sultanpur town 
and it appears that from that the persons 
residing in this area have the advant- 
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ages of being members of the munici- 
pality. Since then the town of Sultanpur 
has ceased to grow as is shown by succes- 
sive census returns. 

It is settled law that mere inclusion 
in a municipality does not change a vil- 
lage into a town. This was the finding 
of the Judicial Commissioners of Oudh 
in a ruling in Janki Prasad v Sahib- 
un-mssa[l). As the Judges observed ; 

"if tho framers of the Oudh Laws Act had 
luteaded that any land within the limits of a 
municipality should ba treated as being 
situated within a 'town' within the meaning 
of S. R, they would have expressed that intan- 
tioD in the Act itself." 

We agree with this observation and we' 
consider that mere inclusion in a munici-| 
pality is no test as to whether an area isi 
oris nob a town. It is difficult to find aj 
definition of the word "town” which is 
of universal use, because all those defini- 
tions that we have seen depend on the 
opinion of some person who has to decide 
whether the area is or is not a town, for 
instance the definition in Sbroud’s Judi- 
cial Dictionary, after saying that it is a 
space covered by hmses collected in a 
mass, goes on to say that bhe houses must 
bo in sufficient number to be "ordinarily 
designated a town.” [b is impossible bo 
say how many houses are required to 
make a town. 

In the present case we find that there 
is no great difficulty in deciding that this 
particular area is not included in the 
town of Sultanpur for the purposes of 
this case This abadi No. 223 is in every 
essential the same village site that it was 
at the time of the first Settlement. The 
cosharers and lambardars still live in 
this abadi and they are zamindars of the 
agricultural lands appertaining to it. Of 
the 99 houses in this plot 7 8are occupied, 
42 by persons whose occupation is agri- 
culture and 18 by persons whose occupation 
may be considered to be apper tenant to 
agriculture. Thus the bulk of the popula- 
tion of this area is agricultural and not 
essentially different from the population 
of any ordinary agricultural village of 
the same size. The town has not sur- 
rounded this area. That is not suggested. 
All that is said is that it comes up to it 
along the road. The mere fact that the 
last house in the town, as the learned 
Munsif calls it, adjoins this area does not 
j3ring the area inside the town, and we 
fail to see how the area has been altered 
( 1 ) [ 1904 ] 7 0 . 0 . 74 . 
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Erom ibs old ooaditioa as a village site 
iabo anything which could be described 
as a town, if a town is to be held to be a 
mass of houses close together. 

Moreover the municipal authorities 
themselves have ditferentiated the por- 
tion of the municipal area which lies 
eouth of the thiudhi sarak from that 
which lies to the north, and they have 
■allowed the ODnstruction of kachcha 
buildings and buildings with thatched 
Toofs in^ the southern area which 
includes the old abadi of Khairabad, 
whereas they have forbidden the con- 
etruction of such buildings north of the 
thandhi sarak- We have considered tbe 
nature of the buildings as well as the oc- 
■cupation of their inhabitants and we find 
that only a very few can be described as 
•entirely pucoa, and there are no public 
buildings except such as may be found in 
any good sized village 

There remains the further question 
whether S. 8, Oudh Laws Act, would for- 
bid us to hold that a custom of pre-emp- 
tion exists in this abadi even if it were 
included in the town of Sultanpur. That 
section clearly allows the right of pre- 
emption to exist in a town and even a 
city. It only lays down that such a 
right must not be presumed to exist. 
‘Here there is no case of presumption. 
The right undoubtedly existed before the 
approach of the town of Sultanpur. It 
was exercised in the year 1882, the very 
year when municipal boundary was ex- 
tended, and a notice was given to pre- 
emptors in a sale as late as the year 1905. 
We may ask, if the right of r^e-emption 
existed in this area in 1882, what has 
happened in the interval to destroy that 
right? The only answer which we have 
heard is virtually the answer that it has 
been included in the municipal area of 
Sultanpur and that, as we have shown, 
is no answer at all. In our opinion this 
abadi No. 223 has not changed its nature 
and is still in its essence a village in- 
habited by a village community. The 
mere fact, that a portion of the outlying 
fields in the old mouza of Khairabad may 
have been included on the town of Sultan- 
pur does not atfeot our opinion as to the 
particular area in suit, but we do not 
wish to extend our judgment beyond the 
Actual facts which we have to decide. 

We find, therefore, that the plaintiGfs 
have a right to enforce tbeir right of pre- 
6mption in respect of the property in 


suit. We set aside the decisions of the 
lower Courts and decree the plaintiffs' 
claim in respect of the property in suit 
on payment of Bs. 1,500 within three 
months from this date If they fail to do 
so, their suit will be dismissed with 
costs in all the Courts If they comply, 
they will obtain their costs in all the 
Courts from the contesting defendant, 
Syed Mohammad Zamin 

P.R.^R.K, Appeal allowed. 
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Stuart, C. J. and Baza, J. 

Bawat Shiva Bahadur Singh — Plain- 
tiff — Appellant 

V. 

Gur Prasad and others — Defendants — 
Bespondeuts. 

First Appeal No. 148 of 1927, Decided 
on 13th Augustr 1928, from order of Sub- 
Judge, Bae Bareli, D/- 29th August 1927. 

Practice — Pleadings — Suit on mortgage— 
Subsequent agreement to pay enhanced in- 
terest by som« of the holders of equity of 
redemption — Enhanced rate not claimed in 
plaint but in oral pleadings when time bar- 
red —Relief being personal against some of 
the holders of properties cannot be claimed. 

Albar m'JFbgagiag oerbaia properbias tho 
morbgagors bransleired part of them to 
obhera. The CransfereeB agreed by a letter 
to pay an enhanced rate than that fixed in the 
mortgage but the period within which it was 
to be paid was not fixed. In a suit by the 
mortgagees enhanced rate was not claimed in 
the plaint but was claimed in the oral plead- 
ings when it was time barred. 

Held ; that this latter relief which was a 
personal one against the transferees on the 
basis of subsequent agreement and not against 
all the holders of the property together can- 
not be be claimed in the suit bhoiigh-in this 
suit it was bound to fail being time barred: 26 
Gal. 707 (P. C.), Rel. on. [P 304 C l] 

Naimullah — for Appellaat. 

0. S. Zaman — for Bespondeuts. 

Judgmeat — This is a plaintiff's ap- 
peal. Ou 26th February 1913, Ganesh 
Singh and Chandi Singh executed a deed 
of simple mortgage for a consideration of 
Bs 40,000 in favour of the pliintiff by 
which they mortgaged half a share which 
they had purchased under the exercise of 
a right of pre-emption and one-third of 
thier ancestral share. On 6th Septem- 
ber 1921, Chandi Singh died. On that 
date Ganesh Singh on behalf of himself 
and Chandi Singh’s desoendants sold the 
whole of the share which hod been aoqui- 
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red uader exeroise of the right of pre-emp- 
tion but did not sell any portion of the 
aQcesbra.1 property. The vendees were Gur 
Prasad and‘Fttrmeshar Dat. Our Prasad 
is respondent 3, Parmeshar Dat is decea- 
sed and represented by respondents 4 and 
5, The suit out of which this appeal 
arises was instituted by the plaint!^ on 
the basis of the deed of mortgage of 26tb 
February 1913, He claiinod Es. 40,000 
priuoip'iil. He claimed interest at a rate 
higher than the rate stated in the deed 
of mortgage. He claimed this enhanced 
interest on the basis of two letters Ex. 2 
and Ex 3 dated 8th December and 11th 
Decembor 1922. In both these letters 
Gur Prasad and Parmeshur Dat had sta- 
ted after their purchase that they would 
pay an enhanced rate of interest and in 
the second letter they stated they would 
pay this enhanced rate of interest if they 
were given three months time within 
which to pay upjthe whole amount due on 
the mortgage. The letters are, however, 
not clear as to the period within which 
they would be ready to pay the enhanced 
interest. They nowhere sUted that they 
would pay the enhanced interest up to 
the last date when the principal and in- 
terest could bo recovered under the deed 
of 26th February 1913. 

The trial Judge has decreed the plain- 
tiff-appellant’s suit for the relief which 
he has claimed with the exception of the 
claim for enhanced interest. He has 
refused to award him interest at a higher 
rate than the rate stated in the deed It 
is against this portion of his judgment 
that the present appeal is preferred, We 
consider that the learned trial Judge has 
arrived at a right view. We note that 
the suit was a suit on the mortgage and 
that the only relief sought was as against 
the mortgaged property. No personal re- 
lief is sought in the plaint against any of 
the respondents. It is true that in the 
oral pleadings a personal relief was 
claimed and the learned trial Judge has 
rejected this claim on the ground that it 
was time barred. We consider that the 
claim was time barred, but we further 
consider that such a relief could not have 
been given on the pleadings themselves. 
The facts in this case are very similar to 
the facts in Tika Bam v. Devuty Com^ 
miasioner of Bara Banki (l). There 
the facts were as follows: A certain 
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taluqdar had executed three registered, 
mortgages. At the same time he execu- 
ted three written promises to pay a high- 
er rate of interest. The mortgagees subse- 
quently sued to recover out of the estate* 
not only the interest stated in the deed 
but this higher interest. The Judicial 
Commissioner’s Court on appeal refused 
to grant him this higher interest. He 
appealed to their Lordships of the Judi- 
cial Committee. Their Lordships stated 
at p. 100: 

Their Lordships were asked to give the 
appellant a decree against the estate 'of tha- 
decoased Raja based on his- personal liability 
under the rukkas The learned CommisBionera 
expressed their opinion on the matter as if it 
were properly before them. But the truth ia 
that this question was not raised in the plaint 
or referred to in the pleadings or issues. In 
their Lordships' opinion it was not competent 
for the Court in this suit to deal with it." 

Here this relief was not raised in th& 
plaint. It was raised in the oral plead- 
ings and issues. But the fact that it was 
raised in the oral pleadings and issues 
does not in our opinion differentiate tho 
case in such a manner as to justify us in 
considering such a relief. It is to be obser- 
ved that the plaint merely asked for a re- 
lief against the property. In the oral plead- 
ings there was a personal relief asked, not 
against the holders of the property toge- 
ther, but against certain of the holdore 
in respect of a certain act. We wish to 
point out for the benefit of the Courts 
concerned that in our opinion they must 
look very closely as to the form that 
these plaints take Parties are too fond 
in Oudh of leaving these matters vagus 
and then endeavouring to take advantage 
of their own oarelessness by raising 
points subsequently which should havs 
been cleared up when the pleadings wers 
originally drafted. But in this case ws 
are not determining the question against 
the appellant only upon the ground that 
such a relief could not be claimed in ths 
suit but we are determining it also upon 
the merits. We dismiss this appeal witb 
costs. 

M.n./bk. Appeal dismiasedw 
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(1) [1899] 20 ObI. 707=26 I. A. 97=3 O.W.N, 
573=7 Sar. 620 (P.G,). 
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Wazir Hasan, Ag.C.J., and Pqllan, J . 

Balbhaddar “Plaintiff — Appel- 

lant. 

V. 

Shamsher Singh and others Defen" 
dants — Respondents. 

First Appeal No. 1 of 1920, Decided^ on 
5th December 1928, from decree of Sub- 
Judgei Unao, D/- 28th November 1927. 

(a) Hindu Law — Succeiiion — Excluiion — 
Failure to conduct family buiineai ii not 
■ign of insanity — S, when under obaervation, 
leaving hoipital of hia own will and taking 
part in funeral and marriage ceremonies — S 
is not lunatic although he may be eccentric 
and of weak intelligence. 

The mere failura to condact the family 
business is not a sign of insanity, and a man, 
who was never placed under restraint, who left 
the hospital, when under observation, of his 
own will and who took part in the funeial 
ceremonies of his brother and tha marriage 
ceremonies of hia daughter, is not a lunatic 
although ho may bo eccentric and of weak 
intelligence. [P 307 C 1] 

(b) Family settlement — Family settlement 
need not be embodied in formal registered 
document-^Registration Act S. 17. 

It is not necessary that a family settlem3nt 
should be embodied in a formal registered do’ 
cument. It is sufficient that members of the 
family should agree among themselves to make 
a settlement and give efloct to such agreement* 
A. 1. R. 1927 Oudh 97, Rel. on.\ 3^ All. 502 and 
22 0. G. 300, Ref. [P 303 G 1] 

(c) Family settlement — Parties agreeing 
not to dispute each other’s claims — Active 
contest is not necessary. 

Although at the time when a family settle- 
ment IS made there was no active contest, 
still the mere fact that at that time the parties 
agreed among themselves thau they would not 
dispute each other's claims in respect of 
certain property is sufficient to establish the 
fact that a valid and binding family settle- 
ment took place between them . A. I R 1927 
Oudh 572, EjcpL [P 308 C 1, 2] 

Hyder Husein, K P. Misra and Ah 
Zaheer — for Appellant. 

M. Wasirrit Khaliq-uz-zamant Bishe- 
shcbr Nath^ Bishambhar Nath, Ali Mo- 
hammad, Syed Mohammad, S M Ahmad 
and H. N. Das — for Respondents 

Judgment — This is an appeal by tbe 
plaintiff Tbakur Bilbbaddar Singb whose 
suit for possession of certain zamindari 
property has been dismissed by tbe Sub- 
ordinate Judge of Unao. The plaintiff 
claims that be obtained his title to the 
property by means of a sale-deed executed 
in his favour on 28tb September 1926, 
by Cbandrika Singh and Ra]a Singh, the 
1929 0/59 & 40 
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sons of one Gokul Singh deceased, and 
Mt. Ram Dei, the widow of Jagannath 
Singh who was the brother of Gokul 
Singh. The property which these persons 
are said to have transferred in favour of 
the plaintiff was, first of all, half of the 
zamindari share formerly belonging to one 
Narpat Singh, who died in the year 1896 
and whose widow Bisant Kuar held the 
estate as a Hindu widow until her death 
on 16th December 1920, and, secondly 
a similar half-share which belonged 
formerly to Jaswant Singh, nephew of 
the said Narpat Singh, who died in 1911 
and was succeeded by his widow Mt. 
Pohkar Kuar, who died on 7th December 
1924 The plaintiff’s claim to these two 
properties has been contested on different 
grounds, and for the sake of convenience 
we shall deal first of all with the case of 
Narpat Singh’s property. 

When Basant Kuar died on 16th De- 
cember 1920 there were three rever- 
sioners in equal degree, namely, Sitla 
Bakhsh Singh, Gokul Singh and Jagan- 
nath Singh Mt Basant Kuar appears 
to have intended to make some disposition 
in favour of Mt Pohkar Kuar and the 
latter claimed mutation in the revenue 
Courts Her application was contested 
by Gokul Singh, Jagannath Singh and 
Sahmsher Singh, who was the son of 
Sitla Bakhsh Singh, all of whom claimed 
that the property on Mt Basant Kuar’s 
death was divided half and half between 
Sitla Bakhsh Singh on the one side and 
Gokul Singh and Jagannath Singh on the 
other, On the same day that these ap- 
plications were made, namely, 20th 
January 1921, Mt. Pohkar Kuar made a 
further application stating that she had 
now learnt that she was not a legal heir 
to the property and prayed that her ap- 
plication for mutation of names might 
be dismissed and mutation made in favour 
of Gokul Singh, Jagannath Singh and 
Sitla Bakhsh Singh, whom she described 
as nasamajh under the guardianship of his 
own son Shamsher Singh. Then on 4th 
February, Mt. Menda Kuar, the widow of 
Raghuraj Singh, brother of Sitla Bakhsh 
Singh, also made an application to the 
effect that she had no objection to the 
entry being made in favour of Sitla 
Bakhsh Singh in respect of the property 
left by the deceased Mt. Basant Kuar. 
There was thus no one left who could 
have any claim to this property except 
those who had expressed their agreement 
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ia mutation being made in favour of Sitla 
Bakhsh Singh, Gokul Singh and Jagan- 
nath Singh. On 19th February the Tahail- 
dar passed orders dividing the property 
in two halves, one-half going to Sitla 
Bakhsh Singh, lunatic, under the guardi- 
anship of his son Shamsher Singh, and 
the other half going to Gokul Singh and 
Jagannath Singh in equal shares This 
order was confirmed by the Assistant 
Collector on 27th April 1921, and entries 
were made in the revenue papers accord- 
ingly. 

The plaintiff sets up his claim to the 
property, which was assigned in the 
mutation proceedings to Sitla Bakhsh 
Singh, on the ground that Sitla Bakhsh 
Singh was a lunatic and, therefore, de- 
barred by Hindu law from inheritance 
and that the property left on the death 
of Basant Kuar devolved solely on the 
two nearer reversioners Gokul Singh and 
Jagannath Singh, and the heirs of Gokul 
Singh and Jagannath Singh were, there- 
fore, entitled to sell to the plaintiff the 
half-share of the property which had 
been wrongly mutated in the name of 
Sitla Bakhsh Singh He also claimed 
that even if Sitla Bakhsh Singh was not 
held to be disqualified from inheritance 
on the ground of insanity he was under 
the Hindu law entitled only to one-third 
of the estate and not one-half, inheritance 
being per capita and not per stirpes 

The plaintiff had at the outset to esta- 
blish, first, that Sitla Bakhsh Singh was 
insane, and secondly that his insanity 
was such as to preclude him from inheri- 
tance under the Hindu law; and even if 
he were able to make good these two 
points he had to meet the defence that 
there had been a valid family settlement 
of the estate at the time of mutation. 

The main proof that Sitla Bakhsh 
Singh was insane, is to be found in nu- 
merous documents in which he is des- 
cribed eithei>as nasamajh, which means 
wanting in intelligence, or falir-uUaql, 
which is an Arabic word having a similar 
meaning, but which is used as a technical 
expression for insane There is no evi- 
dence that Sitla Bakhsh Singh was ever 
treated as insane until the year 1909 On 
9th July 1909, Shamsher Singh made an 
application to the District Judge of 
Hardoi (Ex. 38, p. 72) in which he asked 
that he should be made guardian of the 
property of his father Sitla Bakhsh Singh 
on the ground that he had been a lunatic 
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for seven or eight years and was incom- 
petent to do the zamindari affairs. This 
application was unsuccessful because the 
attempt to have Sitla Bakhsh Singh de- 
clared insane by the Civil Surgeon failed. 
There is on the record a document 
(Ex 43, p. 75) which shows that he was 
under observation in the District Hospi- 
tal for 14 day? He arrived on 3rd 
August and went away again on the 5th 
and he was brought back on the 8th and 
left on the 19th: apparently the Doctor 
was unable to give an opinion as to his 
insanity at the end of that time Despite 
the failure of the application Shamsher 
Singh from that time onward constituted 
himself the guardian of his father and 
signed documents on his behalf as guar- 
dian On one occasion his second son 
Raushan Singh acted in a similar capa- 
city. 'There is also the evidence that 
Sitla Bakhsh Singh was described in 
the same manner by Fohkar Kuar and 
Menda Kuar as well as by Gokul Singh 
and Jagannath Singh and it does not 
appear that from 1909 until his death 
he acted for himself in any matter of 
business. 

There is also oral evidence intended to 
show that Sitla Bakhsh Singh was a 
lunatic. The plaintiff Balbhaddar Singh 
is the only person who says that Sitla 
Bakhsh Singh had to be kept under res- 
traint, and as his statement is entirely 
unsupported by other evidoace it has 
been properly disregarded by his own 
counsel The evidence which appears to 
be more or less reliable is that ho was in 
the habit of using as many as twenty or 
twenty-five gharas of water for his bath, 
that he was careless in his dress allowing 
one-half of his dhoti to trail on the 
ground, and that ho was surly and re- 
fused to speak to people. It is also 
alleged, and it may be true, that he used 
to abuse and beat his wife, but unfor- 
tunately this cannot be regarded as any 
proof of insanity We have considered 
carefully all the evidence produced by the 
plaintiff and we are not satisfied that the 
peculiarities of this man amount to proofs 
of madness. He was certainly eccentric 
and we have statement of Gokul Singh, 
the father of the plaintiff's vendors, made 
on oath on i8th September 1924 in which 
he stated that he had always seen Sitla 
Bakhsh Singh not to be in his proper 
senses and this condition had lasted fo|p 
the last 30 years, which would take us 
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back to the year 1894. At the same time 
he admitted that Sitla Bakhsh Siagh 
performed the faaeral ceremonies of 
his brother Baghuraj Singh and also 
performed the marriages of his own 
daughters. Later in cross-examination he 
toned down the statement : but even so 
he admitted that Sitla Bakhsh Singh 
arranged for the seating of the guests at 
the marriage of his daughter Secondly, 
we have before us the explanation of 
BhaiAsher Singh as to why Sitla Bakhsh 
'Singh should have been treated as a 
lunatic after the year 1909 whereas his 
condition then was no different from what 
it had been according to Gokui Singh, in 
the year 1894, and according to Shamsher 
Singh in the year 1901. The reason was 
that on the death of Raguraj Singh, bro- 
ther of Sitla Bakhsh Singh, the present 
plaintiff approached Mt. Menda Kuar, 
widow of Raghuraj Singh, and attempted 
to make her regard him as taluqdar of her 
property. Sitla Bakhsh Singh refused to 
interfere and as he would not go into 
‘Court his son determined to act for him 
and with this end in view sought for ap- 
pointment as his guardian. This state- 
ment of Shamsher Singh is borne out by 
the documentary evidence. He made his 
application on 9th July 1909, and on 26th 
July 1909 Mt. Menda Kuar executed an 
agreement in favour of Balbhaddar Singh 
admitting his taluqdari right. This docu- 
ment is Ex. A-iO p. 76, Part 3 and there 
is the statement of Balbhaddar Singh 
himself (Ex. A-9 p. 79, Part 3) dated 
8th September 1909, in which he deposes 
that such an agreement had been executed 
giving him 10 per cent taluqdari dues. 

In our view this was a sufficient reason 
for the sons of Sitla Bakhsh Singh to 
exaggerate their father’s mental condition 
in order to obtain a right to manage the 
affairs of the family. We are unable to 
hold that mere failure to conduct the 
family business is a sign of insanity and 
we do not consider that a man, who was 
never placed under restraint, who left the 
hospital, when under observation, of his 
Own will, and who took part in those 
ceremonies which are of vital importance 
among Hindus, namely, the funeral cere- 
monies of a brother and the marriage 
ceremonies of a daughter, was a lunatic 
He may have been a man of weak intellect 
and he was certainly eccentric, but we 
doubt that the evidence justifies us in 
looncluding that he was more than this. 
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We need not consider how far the Hindu 
law excludes from inheritance a person, 
who has not been born insane but who 
is insane at the time when inheritance 
opens. Admittedly the insanity, if any, 
of Sitla Bakhsh Singh was not congenital, 
but we are not prepared to find that he 
was insane at all, and we prefer therefore 
not to enter into the discussion of the 
meaning of the texts on which this theory 
of the exclusion of lunatics from inheri- 
tance under Hindu law is based- 

We now turn to the question of the 
extent to which Sitla Bakhsh Singh in- 
herited. According to the plaintiff he 
could only inherit under the Hindu law 
one-third of the property. No attempt 
has been made before us to establish a 
family custom which in this family pres- 
cribes that inheritance shall be per stripes 
and not per capita The defence set up is 
that the matter was decided by a valid 
family settlement. We have already 
stated the main elements of the settle- 
ment. They are to be seen in the vairous 
applications made at the time of mutation 
after the death of Basant Kuar On that 
occasion there can be no doubt that the 
parties, who were concerned in the in- 
heritance, all acted in combination The 
applications made by Jagannath Singh, 
Gokui Singh and Shamsher Singh are 
practically identical and must have been 
drafted together. Moreover they were all 
filed on the same date, namely, 20th 
January 1921, as was the application of 
Fohkar Kuar admitting their claim and 
withdrawing her own All these docu- 
ments are on the record beginning with 
the application of Mt. Pohkar Kuar on 
p. 109 and ending with the Assis- 
tant Collector’s orders on pp. 132-133. 
It is also a matter worthy of notice 
that Mt Menda Kuar also was induced 
to agree to this mutation Thus all 
the members of the family, who had 
any interest in the property, agreed not 
only that mutation should be made in 
favooi' of the reversioners Sitla Bakhsh 
Singh, Gokui Singh and Jagannath Singh, 
but that the property should be divided 
into equal halves between Sitla Bakhsh 
Singh on the one side and Gokui Singh 
and Jagannath Singh on the other It is 
true that we have no record of a written 
agreement, no panchayet appears to have 
been called and there were no outside 
witnesses. But Shamsher Singh himself 
states that on the death of Basant Kunr 
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mutation was effected with respect to the 
property of Narpat Singh under a com- 
promise between the parties, and although 
his statement was challenged at length 
in cross-examination we do not find that 
he was shaken in any way and in our 
opinion his statement may be taken in 
corroboration of the documentary evidence 
to which we have already referred. It is 
also not without significance that when 
the property of Jaswant Singh came to be 
settled after the death of Pohkar Kuar, 
when Sitla Bikhsh Singh was already 
dead, the sons of Sitla Bakhsh Singh were 
given by compromise one-half just as 
their father had received one-half after 
the death of Basint Kuar. 

It is not necessary that a family settle- 
ment should be embodied in a formal 
registered document. It is sufficient that 
members of the family should agree among 
themselves to make a settlement and give 
effect to such agreement A Single Judge 
of this Court in Tej Bahadur Khan v. 
NakJio Khan (l) went so far as to find 
that it was not even necessary for all 
members of the family to be parties to a 
family arrangement in order to make it 
valid and binding, and in his judgment 
he quoted Kokla v Piari Lai (2) and 
Gandharp Singh v. Nirmal Singh (3), 
in his support. Again in a very recent 
case decided by a Bench, of which one of 
us was a member — Mahabir v Dwarka 
(4)— it was held that the essence of a 
family arrangement lies in an adjustment 
of conflicting claims bona fide made and 
recognized on both sides with the object 
of putting an end to a controversy It 
is argued on behalf of the plaintiff-appel- 
lant that there was no controversy here 
as between Sitla 'Bakhsh Singh on the 
one side and Gokul Singh and Jagannath 
Singh on the other, but a controversy 
may be something less than an active 
contest. It is enough if a settlement seeks 
to lay down once for all a position which 
will avoid possible litigation in the future. 
There was here a possible ground of liti- 
gation. Indeed the question then settled 
between the parties is in litigation now, 
and the mere fact that at that time the 
parties agreed among themselves that they 

(1) A. I. R. 1927 Oadh 97. 

(2) [1913] 35 All. 602=21 I. C. 29=11 A.L J. 

765. 

(3) [1919] 22 0.0. 300=54 I. 0. 325=6 O.L.J. 

629. 

(4) A. 1, R. 1927 Oudh 672=2 Look. 662. 
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would not dispute each other’s claims in 
respect to this property is sufficient in 
our opinion to establish the fact that a 
valid and binding family settlement took 
place among them. 

We find therefore in the first place that 
Sitla Bakhsh Singh was not insane in the 
sense that he was a mad man debarred by 
Hindu law from inheritance, and in the 
second place we find that all members of 
the family on the death of Basant Kuar 
entered into a family arrangement of a 
binding character by which the property 
of Narpat Singh was divided among the 
reversioners in two portions, one portion 
going to Sitla Bakhsh Singh and other to 
Gokul Singh and Jagannath Singh. This 
being so, the share of Sitla Bikhsh Singh 
devolved upon his sons and the sale-deed! 
executed by the heirs of Gokul Singh and 
Jagannath Singh in favour of the plain- 
tiff in respect of the share of Sitla Bakhsh 
Singh is of no effect, and the plaintiff’s 
suit in regard to this portion of the pro- 
perty has been rightly dismissed. 

As to the property which formerly 
belonged to Jaswant Singh we need say 
very little. The learned counsel for the 
plaintiff-appellant after briefly stating 
the facts admitted that in his opinion he 
had no sufficient ground for challenging 
the finding of the lower Court with res- 
pect to this property. We find that in 
that case there was a definite and formal 
family settlement and furthermore the 
plaintiff's claim was vitiated by the 
doctrine of lis pendens. We find there- 
fore that the plaintiff’s claim as to this 
portion of the property also has been 
rightly dismissed. 

A cross-objection has been filed by the 
defendant-respondent 9 on question of 
costs. He points out that pleader’s fee 
has been taxed in the lower Court on a 
valuation of Bs 6,600 whereas the lower 
Court held definitely that the value of the 
property for purposes of taxation was 
Bs. 29,000. This objection has not been 
contested before us and we accept it. The 
fees in this Court and in the Court below 
will be calculated on the valuation of 
Bs. 29,000 instead of the valuation of 
Bs 6,600 

A second cross-objection has been filed 
on behalf of respondents 1 to 3 but this 
has not been pressed. As to the third 
cross-objection, which has been filed on 
behalf of respondent 11, we have only to 
say that there is now no contest betw'een 
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this respondent and the appellant. He 
won his suit in the lower Court and he 
has no status here to obtain a decision by 
this Court on a side issue which is not 
before us in appeal. We therefore dia- 
tniss this appeal with costs and allow the 
cross-objection made by defendant -respon- 
dent 9 as to the calculation of costs and 
dismiss the other two cross-objections. 
There is no order as to costs on the cross- 
objeorions. 

S.N./R K Appeal dismissed. 
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Nanavutty and Misra, JJ. 
Hasan Bibi and another — Appellants. 

V 

Chitto and others — Respondents. 
Execution of Decree Appeal No 15 of 
1928, Decided on 24th August 1928, 
against the order of Sub-Judge, Gonda, 
D/- 18th February 1928 

Civil P. C., S. 47 — Application by decree- 
holder lub-mortgagee to execution Court for 
withdrawal of mortgage money in redemp- 
tion suit ii an application for execution and 
order paiied thereon ii appealable. 

A mortgagedwith poBsession land in favour 
<it B & C. B Bubsequenbly Bub-morlgaged hiB 
^half share In the mortgagee rights to X, X 
^obtained a decree for Bale of the half share in 
the mortgagee rights of B and the decree was 
made absolute. Prior to this decree being 
made absolute succesBoz-in-title to A, ob- 
tained a decree for redemption against the 
heirs of the original mortgagees B & C. X 
was not impleaded in the suit for redemption. 
After M deposited the decretal amount in 
Court for redemption of the mortgaged pro- 
|ierty, X applied for withdrawal of half share 
of the same but the application was rejected 
with direction that X should bring a declara- 
tory suit, which he eventually brought but 
which failed on the ground that it was not 
anaintainable in law. X again applied to the 
execution Court praying that his name be sub- 
stituted in the redemption suit as defendant 
and that the amount due to B on his half 
'Share in the mortgage money be paid to him. 
The Sub-Judge allowed the application hold- 
ing that though it could not be maintained 
under O. 22, R. 10, Civil P. C., the sub-mort- 
.gagee was entitled to receive the money under 
S. 134, T. P, Act. On an appeal against this 
order: 

Held, that the application by the sub-mort- 
;gagee to the execution Court, praying for with- 
drawal of money deposited by the mortgagor 
in the redemption suit against the mortgagee, 
•could be treated as an application for execu- 
tion of his original decree and that the order 
passed thereon was appealable. [P 310 C 1] 

K, N. Tendon — for Appel laata. 

All Jaivad — for BespoDdents. 
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Judgment. — This is an appeal arising 
out of execution proceedings. The facta 
of the case are complicated and we should 
like to state them in detail. 

On Slat October 1901 one Autar Qir 
mortgaged with possession 94 bighaa 
12 biswas ol land sitnate in village 
Gaurgumari, district Gonda in favour of 
Abdul Jabbar and Yar Ali Khan. On 
4th July 1908 Ahdul Jahbar sub-mortga- 
ged his half share in the mortgagee 
rights under the aforesaid mortgage to 
Gaya and Bandhu, the ancestors of the 
respondents, for Rs. 1,000 On 6th May 
1920 Gaya and Sindhu, the brother and 
legal representative of Bandhu the ori- 
ginal mortgagee, obtained a decree for 
sale of the half share in the mortgagee 
rights possessed by Abdul Jabbar. On 
25th February 1921 the decree was made 
absolute Prior to the decree being 
made absolute one Sheo Saran Gir, suc- 
oessor'in-title bo Autar Gir, obtained a 
decree for redemption of the mortgage of 
1901, against the heirs of the original 
mortgagees. The sub-mortgagees were 
not, however, impleaded as defendants in 
that suit A final decree for sale was 
passed in the redemption suit on 28th 
April 1925. It appears that on 6th May 
1925 a sum of Rs. 13,840-9 0 was deposi- 
ted by the decree-holder Sheo Saran Gir 
for redemption of the mortgaged property. 
On 9th May 1925 the present respon- 
dents applied that the half share in the 
mortgage money belonging to .Abdul 
Jabbar be paid to them as they were his 
representatives having obtained a de- 
cree on the basis of a mortgage executed 
by him. On 12th December 1925 the 
application was dismissed by the execu- 
tion Court with a direction that the res- 
pondents should bring a declaratory suit 
in order to establish their title. The 
respondents instituted a declaratory suit 
but it was dismissed on 27th May 1927 
on the ground that no such declaratory 
suit was maintainable in law. On 30th 
August 1927 the respondents again ap- 
plied to the execution Court praying that 
their names may be substitued in the re- 
demption suit as defendants under 0. 22, 
B. 10, Civil F. C. and that the amount of 
money due to Abdul Jabbar on account of 
his half share in the mortgage money 
should be paid to them since they were 
entitled lo the extent of Bs. 5,163-12-7. 

The Subordinate Judge has allowed 
this aj>plioation. He has held that 
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thopgh the applioBitioD made by the res- 
pondeats could Dob be maintained under 
0. 22, R 10, Civil P C yet they were 
entitled to receive the money under 
S. 134. T. P. Act, (Act IV of 1882) 
This order was pissed by the Subordi- 
nate Judge on 18th February 1928. It is 
against this order that this appeal has 
been lodged. 

A preliminary objection was taken on 
behalf of the respondents that no appeal 
lies. We are not, however, inclined to 
entertain this objection on the ground 
which will appear from our judgment 
which will follow later, and from which 
it will appear that we are going to treat 
the present application hied by the 
respondents on the 30th August 1327 
as an application for execution and in 
that view of the case the order in ques- 
tion would be one pissed between a de* 
cree-holder and judgment-debtor on the 
excution side We now proceed to give 
our reasons why we consider that the 
application for withdrawal of the money 
presented by the respondents to the 
Court of the Subordinate Judge of Oonda 
on the 30th August 1927, can well be 
treated as an application for execution. 

We have examined the execution record 
and it appears to us that after the respon- 
dents obtained their decree absolute on 
25th February 1921 they applied for exe- 
cution on 15th February 1922. The ap- 
plication, it appears from the file, was 
for bringing on the record the heirs of 
Abdul Jabbar w^ho had died in the 
meanwhile TheseoDnd application for ex- 
ecution was filed on 19th January 1925, 
amply well within limitation. It appears 
that that application was, on grounds 
which it is not necessary to state here, 
dismissed on 12th December 1925 The 
right of the respondents to execute their 
decree as will appear from the dates 
given above will be available to them till 
the expiry of three years reckoned from 
19th January 1925. Their present ap- 
plication for withdrawal of the money 
is dated 30th August 1927 In order to 
do justice to the parties in this case we 
are inclined to treat this application as 
an application for execution of their ori- 
ginal decree dated 25th February 1921 
We will state the reasons which have in- 
duced us to take this view. It would be 
clear from the facts given by us above 
that the mortgaged property which con- 
sisted of mortgagee rights has now taken 


192 » 

the shape of actual cash deposited in th» 
Court of the Subordinate Judge on 6tb 
May* 1925 The decree-holders respon- 
dents cannot now sell those mortgagee 
rights because they have now been sub- 
stituted by the cash money. Instead of 
selling these rights they can now sell 
the money which was deposited by the 
successor of the original mortgagor iiv 
order to redeem the mortgaged property. 
It is evident that the money in deposit 
in the Court cannot be sold and an ap- 
plication for withdrawal of that money 
can be treated virtually as an applica- 
tion for sale of that very money. We- 
take this view in order that the decree- 
holders respondents may be in a position 
to treat this application dated 30tl> 
August 1927 which is an application for 
withdrawal of the money as virtually an 
application for execution of the decree 
It was urged on behalf of the appel- 
lants that this was not the view taken 
by the decree-holders themselves of thor 
application filed by them in the Court 
below. We are fully aware of the fact 
that this is so We have only allowec^ 
the decree-holdere to take this position 
here in order that we may be able to do 
justice in the case and that the appel- 
lants may not be able to deprive the de-, 
cree-holders of their just rights 

The dates given above will show that 
the application dated 30th August 1927 
is amply well within limitation. It wa& 
urged that there was no proof on the re- 
cord that the decree-holders respondents- 
filed an application for execution on 15tb 
February 1922. We are not, however,, 
willing to entertain this objection. W& 
have looked into the record ourselves ancft. 
it appears to us to be clear from the re- 
port of the ahlmad that there was a pre- 
vious execution case and it was on tho* 
report of the ahlmad that there was a. 
previous execution case and it was on th& 
report of the ahlmad that this date wa& 
substitued by the decree-holder in his ap- 
plication for execution of the decree pre- 
sented on 19th January 1925, the data* 
previously entered in that application 
having been found to be a wrong one. Wn 
have therefore fully satisfied ourselves 
that there is no question of present ap- 
plication dated 30th August 1927 being 
considered in any way time barred. 

We might state here that in the view 
which we have taken of the application 
dated 30th August 1927 it is not neoes- 
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sary for U9 that we should decide fche 
question as to whether the applioation 
filed by the decree- holders respondents 
can be treiteJ or not as a good application 
under S 134, T. P. Act (Act IV of 1882). 
If is unnecessary for us to do so and we 
therefore leave the point undecided. 

We therefore confirm the order passed 
by the learned Subordinate Judge but in 
view of the fact that the decree-holders 
did nqft present this view of the oase be- 
fore the learned Subordinate Judge, we 
direct that the parties shall bear their 
own costs regarding this application both 
here and in the Court below 

E.N./h.K. Appeal dismissed. 
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Wazir Hasan, Ag. C. J., and Raza, J 

Narsingh Fartab Bahadur Singh — 
Plaintiff — Appellant 

V. 

Mamman Jan — Defendant — Respon- 
dent. 

Second Appeal No- 3G4 of 192^, De- 
cided on fitih April 1929, against decree 
of Dist Judge, Rie Bareli, D/- 23rd 
August 1928. 

Limitation Act, Art. 116 — Land traniferred 
by registered deed in lieu of maintenance^ 
Transferee required to make certain pay- 
ments— Acceptance implied in deed of trans- 
fer though in unilateral document — Such 
deed is complete contract within Art, 116. 

Certain lands were transferred, by a regis- 
tered deed in writing in favour of a person for 
life in lieu of maintenance and he was made 
to bear the liability of certain payments. 

Held that the deed of transfer contained 
an implied acceptance of the transferee to 
make the payment though it was in a unila- 
teral document and such deed was a complete 
contract in writing between the transferrer 
and ths transferee within the meaning of 
Art. IIG ; 19 Mad 52; 25 Mad. 50, 33 Ca\ 

633, 20 C. W. N. 403; A J. R 1925 Bnvi 410, 
Rel on.\ 26 All. 133, 34 Ail. 464 \ A I\ R. 
191G P. 0. 182 , 3 Bom. L. R 6G7, Ref, In re 
New Eberhardt Co.\ 43 Ch. D. 118 Cons. 

[P 313 C 1] 

M. Waaim — for Appollanfc. 

AH Zaheer and P N. Chauihary —lor 
Respoudent. 

Judgment. — This is the plaintiff’s 
appeal from the decree of the District 
Judge of Rie Bxreli, dated 23rd August 
1928, modifying the decree of the Addi- 
tional Subordinate Judge of the same 
place, dated Bth May 1928. 


The facts of the case are as follows : 
Under a deed of 23rd December 1920, the 
plaintiff’s predecessor-in-interest trans- 
ferred certain lands, proprietary and 
under- proprietary, in favour of the defen- 
dant. Having regard to the events which 
have happened, the defendant was to hold 
the transferred property for her life in 
lieu of maintenance The transferee, that 
is the defendant, was to bear the liability 
of payment of a sum of Rs 164-15-6 and 
a further sam of Rs 10 annually to the 
transferrer or his successor-in-interest, 
that is the plaintiff. The deed of trans- 
fer describes the former amount as “mal- 
guzari sarkari” (Government revenue) 
and the latter as "lagan matahti” (under- 
proprietary rent) The claim out of which 
this appeal arises, was laid for the re- 
covery of the sums of money ]usb now 
mentioned for the years 1328 to 1334 
fasli. The claim was resisted on various 
grounds bub we are concerned with only 
one of such grounds and that is as to 
whether any portion of the claim in suit 
is barred by time. The Court of first 
instance answered the question in the 
negative but on appeal by the defendant 
the learned District Judge of Rae Bireli 
has held that three years’ rule of limi- 
tation applied to the case and that con- 
sequently the claim for the years 1328^ 
1329 and 1330 fasli was birred by limi-* 
tatioQ. 

Another question, which seems to have 
been discussed iu the Courts below, was 
as to whether the plaintiff’s claim was 
cognizible by the civil C3urb or by the 
Court of revenue. The Court of first in- 
stance expressed the opinion that it was 
cognizable by the former Court The 
view of the learned District Julge on 
this question does not appear to us to be 
quite clear. Be that as it may, it was 
not argued before us that the suit was not 
cognizable by the civil Court. The ab- 
stract question of the confilot of jurisdic- 
tion is of no consequence because in 
either case the appeal from the judgment 
of the Court of first instance would lie to 
the Distriot Juige bub it may be of im- 
portance as affecting the decision on the 
point of limitation According to S. 129, 
Oadh Rent Act 1886, all suits under that 
Act, except as otherwise provided therein, 
shall be instituted within one year from 
the date of the accrual of the cause of 
action. It was, however, not disputed 
before us that the limitation for the suit 
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out of ^hioh this appeal arises, is to 
be fouad in the provisions of the Li- 
mitation Act;, 1908- The argument on 
behalf of the plaintiff is that Art. 116 
and not exclusively Art. 110, Lim. Act, 
^hich presumably is the article under 
which the lower appellate Court has held 
the present suit to fall, is applicable, 
and in support of the argument reliance 
is placed upon the decision of their Lord- 
ships of the Judicial Committee in the 
case of Tricomdas .Cooverji v Gopinath 
Jtu (l). If this argument is accepted the 
decree of the Court cf 6rst instance must 
be restored. 

Article 116 is as follows: 

"X^or compeDsation for the breach of a con- 
tract in writing registered : six years, when 
the contract is broken, or (where there are 
auccesBive breaches) when the breach in res- 
pect of which the suit is instituted occurs, or 
(where the breach is continuing) when it 
oeases.'' 

The deed of transfer, to which reference 
has already been made and on the terms 
of which the title to the claim in ques- 
tion rests, is a ‘‘writing registered.” Thrf 
argument advanced by Mr. Ali Zaheer on 
behalf of the respondent is that there is 
DO “contract'’ in this case and in support 
of the argument the learned counsel relies 
on a decision of Sir Lawrence Jenkins, 
Chief Justice of the Bombay High Court, 
in the case of Apaji Bapuji v. Nilkantha 
Annaji (2), and upon a decision of the 
Court of appeal in England In re New 
Eberhardt Co. (3), refeired to by* Sir 
Lawrence Jenkins in the above mentioned 
case. 

As to the Privy Council case cited by 
Mr. Wasim, counsel for the plaintifif- 
appellant, Mr. Ali Zaheer distinguishes 
it on the ground that in that case the 
lease on which the suit was founded was 
effected by two registered documents: (1) 
a mokurari kabuliyat executed by the 
lessee and (2) a patta executed by the 
lessor and thus there was a complete 
contract in writing between the parties 
of that case while in the present case 
there is only a unilateral document evi- 
dencing a grant by the donor in favour of 
the donee and the acceptance of the grant 
by the latter is not shown by any writing 
but merely by conduct. We think that 

(1) A. I. P. 1916 P. C. 182=44 Cal. 759=44 
I. A. 66 (P.C.). 

(2) [1901] 3 Bom. L. B. 667. 

(3) [1090] 43 Ch. D. 118=69 L. J. Cb. 73=1 
Meg. 441=38 W. R. 97=62 L. T. 301. 
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on the bare question as to whether the 
deoisioQ of their Lordships of the Judi- 
cial Committee covers the case before us 
or not the argument of Mr Ali Zaheer is 
weighty but it appears to us that the 
interpretation placed on the language of 
Art. 116 by several High Courts in India 
turns the balanoe in favour of Mr. 
Wasim’s argument and in the absence of 
a decision of their Lordships of the Judi- 
cial Committee directly bearing on the 
aiguments advanced by Mr. Ali Zaheer 
we think we should adopt the same in- 
terpretation. In the English case of 
Neiv Ehethardt Co. (3), mentioned 
above the question decided by the Court 
of appeal was the interpretation of the 
words “contract duly made in writing” 
occurring in S 25, Company’s Act of 1667 
(30 and 31 Victoria, Chap. 131), which is 
as follows: 

“Every share m any company shall he 
deemed and taken to have been issued and to 
be held subject to the payment of the whole 
amount thereof in cash, unless the same shall 
have been otherwise determined by a contract 
duly made in writing, and dlsd with the 
Registrar of Joint Stock Companies at or be- 
fore the issue of such shares.” 

To bring into relief the view taken by 
the Court of appeal we propose to quote 
some portions from the judgments of 
Bowen, L J , and Fry, L. J. Bowen, L J., 
said: 

“It is an offer duly made in writing, and only 
an offer, till it is accepted, and it was filed 
while it was an offer only. The offer being 
something short of the contract, it _ was not a 
complete contract when it was filed. It is 
true that it did burn afterwards into a con- 
tract when it waa accepted, but it did not turn 
into a contraot, 1 think, which waa duly made 
in writing, because the offer only was made in 
writing, and it certainly did not turn into a 
contract which had been made in writing at 
the date when the document was filed, and it 
only became a contract long after the docu- 
ment was filed. It is obvious, therefose, that, 
unless we are to fritter away the section by 
putting a forced construction upon it, the 
section has not been compiled with.” 

Fry, L. J., said: 

" . . . . the contract must be made in writing, 
by which I understand that both parties to 
the contract must signify their assent to the 
terms of it in writing, and that without going 
beyond the writing you can see the existence 
of the contraot between the contracting 
parties, That is the ground on which It ap- 
pears to me that we cannot convert this into 
a contract satisfying the language used by 
reason of the subsequent acceptance of its 
terms by some of the persons making the con- 
tract." 

We now come to the oases decided ia 


NARSINGH PABTAB V M AMMAN JaN 



1929 Md. Bher Ehan v. Lal Bahadur Khan (Baza. J.) Oudh 313 


India. In Ambalavuna Pandaram v. 
Vaguran (4), bhe olaim was for bhe re- 
covery of arrears of rent on a documenb 
whioh was signed by bhe benanb only. 
The Courb held: 

"In our opinion a oontract whioh has in 
faob been regisfcered la no less a contraob in 
wribing regisbered wibhin bhe meaning of 
Arb. IIG because ib bears the signature of only 
of the parties in the absence of any statu- 
tory provision requiring the signature of ‘ both 
parties.” 

To the same e£feot is bho decision in 
bhe oases of Kotappa v. Vellur Zamin- 
dar (5). These cases were accepted as 
laying down good law in Girish Charts 
dra Das v Kunja Behan Malo (6), which 
was followed in Chaliphoo v. Banga 
Behari Sen (7). In the Bombay High 
Courb the same view seems to have been 
taken by implication in the case of 
Ganapa Putta v. Uammad Saiha (8). 
As against the above oases the learned 
counsel for the respondent has placed 
before us the cases of Bam Narain v 
Kamta Singh Jagg i Lal v Sri 

Ram (10). Both these cases unquestion- 
ably support the argument of the learned 
counsel. . 

Having regard to the system of con- 
veyancing prevailing in this country and 
particularly in the province of Oudh we 
are of opinion that the deed of transfer 
in question must be treated as evidencing 
a complete contract in writing between 
the transferrer and the transferee. It not 
only purports to make a transfer of im- 
movable property mentioned therein on 
the part of the transferrer but it also con- 
tains the implied acceptance of the liabi- 
lity of the transferee to pay the annual 
rent to the transferrer. The acceptance 
though contained in a unilateral docu- 
ment is really and in essence the ac- 
ceptance made by the transferee. We, 
therefore, allow this appeal, set aside the 
decree of the Court below and restore the 
decree of the Court of first instance with 
costs in all Courts. 

P.N./b.k. Appeal alloiied. 


(4) [1096] 19 Mad. 52=5 M.L.J, 228. 

(5) [1902] 25 Mad. 50. 

(6) [1900] 35 Cal. 603=12 C.W.N. 620=9 C. 
L. J. 1. 

(7) [1916] 20 C. W. N. 400=41 I. C. 394=22 
C.L.J. 311. 

(0) A. I. R. 1925 Bom. 440=49 Bom. 506. 

(9) [1904] 96 All. 130. 

(10) [1912] 84 All. 464=16 I. C. 146=10 A. L. 
J. 1. 
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Baza, J. 

Muhammad Slier Shan — Defendant — 
Appellant. 

V. 

Lal Bahadur Khan and another — 
Plaintiffs — Respondents. 

Second Appeal No. 433 of 1928, Decided 
on 23rd March 1929, against order of Ist 
Sub-Judge, Kheri, D/- Slab October 1928 

(a) Pre-emption^Title acquired by pur- 
chaier after cauie of action for pre-emption 
aroie may be urged in defence in tuch luit, 

A purchaser may use a title acquired by 
him subsequently to the origin of the cause of 
action for a pre emption suit as a defence 
against such a suit instituted after acquisi- 
tion of the said title. 11 0. C. 290; 12 O. C. 
229, 14 0. C. 156, 3 0. L. /. 309; 20 0. C. IGO, 
17 0. C. 242 and 26 All. 309, Rel. on. 

[P 314 C 1] 

(b) Oudh Laws Act (18 of 1876), S. 9— S. 9 
is applicable eVen where two or more persons 
are equally entitled to buy property and one 
or more of them has or have acquired it. 

Section 9 is applicable not only where 
there are persons equally entitled to buy a 
property and the property has been sold to a 
stranger, or to a person whose right to acquire 
it IS inferior to that of the persons who are 
equally entitled to pre-empt, but is applicable 
also to cases where two or more persons are 
equally entitled to buy the property and 
one or more of them has or have acquired 
It: 13 O. C. 260, fiej. [P 314 C 2] 

Ghulam Hasan — for Appellant. 

Daya Ktshen Seth — for Bespondents. 

Judgment — This is a defendant’s ap- 
peal arising out of a pre emption suit. 
Munne Khan (defendant 2) sold plot 384 
('63 in area) in patti Cohere Khan in 
Thok Hasan Khan in village Baipur in 
the District Kheri, to Muhammad Sher 
Khan (defendant l) for Bs. 200 on 7th 
December 1926. There is an under-pro- 
prietary chak of mahal called chak Airi in 
village Baipur The said chak has a 

thok ” called " thok Hasan Khan " 
whioh is sub-divided into three pattis, 
namely (l) patti Amir Khan; (2) patti 
Gobere Khan and (3) patti Newaz Khan. 
Lal Bahadnr Khan pre-emptor (plaintiff) 
is a coaharer of patti Newaz Khan. 
Munne Khan vendor (defendant 2) is a 
cosharer of patti Gobere Khan. Thus the 
pre-emptor and the vendor are oosharera 
of thok Hasan Khan," in Chak Airi, in 
village Baipur. Muhammad Sher Khan 
vendee (defendant 1) is the superior pro- 
prietor of village Baipur. On let De- 
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cember 1927, Muhammad Shqr Khan 
(defeudant l) purchased 1'35 acres of 
uuder-propriebary area in patbi Amir 
Khan from one Mt Zid Bibi: see Ex. 
A-1. Thus he also became a cosharerof 
thok Hasan Khan in chak Airi in village 
Baipur. Lai Bahadur Khan brought the 
present suit to enforce his right of pre- 
emption on 7bh December 1927. Thus 
the suit was brought six days after Mu- 
hammad Sher Khan had purchased the 
under-proprietary area mentioned above 
from Zad Bibi. 

The claim was resisted by the defen- 
dants on various grounds. Defendant 1 
Muhammad Sher Khan, who is the prin- 
cipal defendant in this case, set up 
under-preprietary rights on the strength 
of the sale-deed dated 1st December 1927 
(Ex A-l). This is the plea with which 
we are concerned in this appeal This 
plea was rejected by the lower Courts 
and the result was that tlie plaintiff’s 
claim was decreed with costs. Muham- 
mad Sher Khan (defendant l) has now 
come to this Court in second appeal The 
appellant's learned counsel has confined 
his arguments to one point only He 
contends that defendant 1 may use as a 
, defence the title which he (defendant l) 
acquired after his purchase but before 
the suit for pre-emption was brought 
against him 1 think this contention is 
well founded and must prevail. It is 
well settled that a purchaser may use 
a title acquired by him subsequently to 
the origin of the cause of action as a de- 
fence against a pre-emption suit institu- 
ted after acquisition of the said title: see 
Tahawar Khan v. Madho Ram (1) refer- 
red to in Amir Hasan v Mt. Sardar 
Begam (2); Sheo Gharan Singh v Bhi~ 
kai (3), Durga Singh w Gayga Singhi-i) 
and Lalia Prasad v Baghubar Singh 
(5); see also Onkar Singh v Bhagiuan 
Das (6) and Ram Hit Singh v. Narain 
Rai (7) I should like to note that de- 
fendant I's rights under Ex A-l have 
become perfect and are now unassailable. 
Thus the vendor and the pre-emptor have 
become persons equally entitled to pur- 

(1) [”1908] 11 o . G . Tool 

(2) [1909] 12 0. 0. 229=.3 I. C. 516. 

(3) [1911] 14 0. C. 155=11 I. 0. 532. 

( 4 ) [1916] 3 0. L. J. 300=36 I. C. 55. 

(5) [1917] 20 0. C. 16.=n I. 0. 9=4 O.L.J. 
459. 

(61 [1914'' 17 O. 0. 242=25 I. G. 694. 

(7) [1904] 26 All. 339=1 A. L.- 203=(1904) 
A W. N. 63. 


chase the property in dispute before the 
case is finally disposed of. 

The last clause' of 8. 9, Oudh Laws 
Act (Act 18 of 1876) is applicable not 
only where there are persons equally 
entitled to buy a property and the pro- 
perty has been sold to a stranger or to a 
person whose right to acquire it is infe- 
rior to that of the persons who are equ- 
ally entitled to pre-empt, but is applica- 
ble also to cases where two or more-per- 
sons are equally entitled to buy the pro- 
perty and one or more of them has or have 
acquired it: see Mahabir Prasad v. Bam 
Jtvan Lai (8). Now lots must be cast 
under S. 9, Oudh Laws Act, in order to 
determine which of them (vendor and 
pre-empuor) shall exercise the right to 
buy the property in dispute Hence I 
allow the appeal and setting aside the 
decree of the lower appellate Court re- 
mand the case to that Court with direc- 
tions to re-admit the appeal under its 
original number in the register and to 
dispose of it according to law. The ques- 
tion as to who is entitled to the property 
should be decided by drawing lots. Costs 
will abide the result. 

P . n./ R K;; Appeal alloued, 

(3) [1910] 13 b". C. 260=8 1. G/272. 
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EiZA, J. 

Mahomed Sher K/ian— Plaintiff — Ap- 
pellant. 

V. 

Kuniuar and another — Defendants” 
Bespondeits. 

Second Appeal No. 226 of 1923, Decided 
on 18uh October 1928, against decree of 
First Sub Judge, Kheri, D/- 14th Miy 
1923. 

(a) Landlord and TenanI — Abadi — Non- 
tenant reiidenti do not .make village a non- 
agricultural village, 

A village ia ivhich Biich persouB aa silvers 
smiDhs, Jogis, Julahaa and Telia reside besides 
the tenants does not cdas3 to ba an agricultural 
village for that reason. [P 315 0 1] 

(b) Landlord and Tenant — Tenant ceaeing 
to be tenant but allowed to remain in house — 
Tenant gifting'the house — Transfer by tenant 
is not permitted — Transferee acquires no right 
and can be ejected at trespasser by landlord. 

According to the general custom prevalent 
in the United Provinces of Agra and Oudh a 
person, agiiculturisl: or agricultural tenant, 
who is allowed by a zemindar to build a houao 
for his occupation in the abadi, obtains, if thoro 
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is no special contraot to the contrary, a mere 
right to use that house for himself and his 
family so long as he maintains the house, that 
is, prevents it falling down, and so long as he 
does not abandon the house by leaving the 
village. As such occupier of a house in the 
abadi occupying under the zemindar! he has, 
unless he has obtained by special grant from 
the zemindar, no interost which he can sell by 
a private sale or which can be sold in execu- 
tllm of a decree against him, except his interest 
in the timber, roofing and wood work of the 
house. [P 315 G 2] 

Where a tenant who had ceased to be one but 
was allowed to continue in the occupation of a 
house in the village makes a gift of the house 
with the site, the zemindar owner is entitled to 
recover possession of .the site, the right of 
ownership embracing within it the right of 
possession. The transfer is illegal and invalid 
as against the landlord as it is tantamount to a 
complete abandonment on the part of the 
donor of whatever interest he had either in the 
house or in the occupation of it, in favour of 
the donee. 20 All, 248; A. I. R, 1915 OudJi 262; 
A. I. R, 1927 Oudh 492, Ref. [P 315 C 2] 

Ghuhim Hasan— loT Appellant. 

Bhagwati Hath — for Bespondents 

Judgment. — This is an appeal from a 
decree of the First Subordinate Judge, 
Kheri, dated 14th May 1928, affirming a 
decree of the Munsif, Kheri, dated 22nd 
November 1927. The dispute in this case 
relates to a house in the ^abadi of village 
Raipur in the District of Kheri. The 
plaintifl is the taluqdar of Raipur. The 
defendants are hia ryota. Defendant 1 
Kunwar, who is potter by caste, has 
transferred the house in suit to defendant 
2 Gokaran Prasad, by a shankalapnama 
(deed of gift) dated 4th February 1926. 
The present suit was brought by the 
plaintiff for possession of the house. The 
claim was resisted by the defendants on 
various grounds. The defence was ac- 
cepted by the lower Courts and the result 
was that the plaintiff’s suit was dismissed 
with costs The plaintiff, Muhammad 
Sher Khin his come to this Court in 
second appeal. 

1 think this appeal should be allowed. 

I am not prepared to agree with the learn- 
ed Subordinate Judge that Raipur is nob 
an agricultural village though silver- 
smiths, Jogis, Julahas and Telis also re- 
side in the village. It cannot be said 
that a village in which such persons reside 
beside the tenants is not an agricultural 
village. It is admitted in this case that 
Kunwar was formerly a tenant. Though 
he ceased to be a tenant some years ago 
the taluqdar allowed him to oooupy the 
house However, the taluqdar brought the 
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present suit when Kunwar transferred the 
house to defendant 2 by the shankalap- 
nama in question. It' was for the defen- 
dants to show that the transfer in ques- 
tion was valid as against the taluqdar, 
but they have failed to do so. The trans- 
fer in question amounts to abandonment 
and I see no reason why the landlord 
should not be held entitled to poBsessioD 
of the house in suit. 

According to the general custom pre-! 
valeot in the United Provinces of Agra' 
and Oudh a person, agriculturist or agri- 
cultural tenant, who is allowed by a* 
zemindar to build a house. for his occupa-| 
tion in the ahadi, obtains, if there is no 
special contract to the contrary, a mere 
right to use that house for himself and his 
family so long as he maintains the house 
that is, prevents it falling down, and so 
long as he does not abandon the house by 
leaving the village. As such occupier of 
a house in the abadi occupying under the 
zemindari he has, unless he has obtained 
by special grant from the 'zemindar, no 
interest which he can sell by a private| 
sale or which can be sold in execution of| 
a decree against him, except his interestj 
in the timber, roofing and wood-work of! 
the house. A tenant in the occupation of 
a house in the village has no right to sell 
the house with the site and the zemindar 
owner is entitled to recover possession of 
the site, the right of ownership embracing 
within it the right of possession. Such 
transfer is forbidden by the village cus- 
tom and the transferee acquires no right 
under that transfer. His possession is 
that of a trespasser and the owner of the 
land is entitled to eject him; see Sri 
Girdhariji Ma/iara; v. Choie Lai (l); 
Azmat-un-mssa v. Oanesh Parshad (2), 
and Mathura v, Udey Bhan Singh (3). 
In my opinion the transfer in question is 
illegal and invalid as against the taluqdar 
and it is tantamount to a complete abandon- 
ment on the part of Kunwar defendant I 
of whatever interest he had either in the 
house or in the occupation of it, in favour 
of the donee, defendant 2 The transfer 
being illegal, the taluqdar is entitled to 
recover possession of the house. Hence 1 
allow the appeal and setting aside the 
decree of the lower Courts give the plain- 
tiff a decree for possession of the housd 
in suit against the defendants. The'plain- 

~TiT“[189'8]"20 Ail] 24“8"=»(T89"0) A.~WrN.~277""‘ 
(2) A. I. R. 1926 Oudh 262=-2B 0. 0. 119. 

(a) A. 1. R. 1927 Oudh 482=8 Luck. 107. 
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tiff will get his oosba from the defendants 
in all the three Courts. 

M.N./h.k. Appeal allowed. 
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Wazir Hasan and Misra, JJ. 

Razia Begam and ano^/ier— Plaintiffs 
— Appellants. 

V. 

Ishrat All and another — Defendants — 
Bespondents. 

Second Appeal No 413 of 1928, De- 
cided on 23rd April 1929, against decree 
of Second Addl Dist. Judge, Lucknow. 

(a) Civil P C., S. 100 — Queition of fact. 

Quesbiou whether purchaser had notice of a 

charge on the property purchased is one of 
/act and binding on High Court in second 
appeal. [P 317 C IJ 

(b) Transfer of Property Act, Ss. 39 and 
40 — Decree-holder- purchaser at Court sale, 
cannot avoid specific charge created by 
judgment-debtor- on property purchased, 
on the ground of his being bona fide pur* 
chaser without notice. 

Sections 39 and 40 deal with personal rights 
in cases whore such rights do not arise out of 
a specifio charge on immovable property. 
But where such a charge is created either by 
decree or by contract it follows by implication 
that it would bind the immovable property 
on which it rests even in the hands of a trans- 
feree for consideration and without notice. 

[P 318 C 1] 

Hen CO a decree-holder purchasing property 
of his judgment debtor at an auction sale can- 
not avoid a specific charge created by the 
debtor on the property purchased on the 
ground of his being a bona fide purchaser 
Without notice : Cases discussed. [P 319 C 2] 

Ghulam Hasan , — for Appellant. 
Bisheshar Nath^loTB,QspondQnt 2. 

Judgment. — These two appeals arise 
respectively out of two suits disposed of 
by one judgment of the Subordinate 
Judge of Unao, dated 30bh July 1927, 
confirmed by one judgment of the Second 
Additional District Judge of Lucknow at 
Unao, dated 18th August 1928. One suit 
(No. 6 of 1927) was brought by the 
plaintiffs-appellants Chaudhri Fateh Ali, 
Chaudhri Sitwat Ali and Chaudhri Mu- 
hammad Sultan and by the Deput^b Com- 
missioner of Hardoi as Manager of the 
Court of Wards, Kakrali estate, who is 
now respondent 4, against one Gobardhan 
Prasad and two other persons. The relief 
prayed for was a declaration to the effect 
that the two annas’ zamindari share 
situate in village Adaura, District Unao, 
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which had been purchased by the defend- 
ant-respondent, Gobardhan Prasad, in 
execution of his money decree against 
one Chaudhri Ishrat Ali was subject to 
a charge of Bs. 250 per annum on ac- 
connt of certain religious expenses laid 
by the award of the Deputy Commis- 
sioner of Hardoi, dated 30bh June 1918. 
This award was made a rule of the Court 
and a decree was passed thereon on 22nd 
October 1918 A claim for Rs 730 for 
the said expenses which were due and 
had not been paid was also mide in ths 
suit. 

The other suit (No. 109 of 1926) wag 
brought by two ladies, Mt. Rizia B3g a ra 
and Mt. Shafiqunnisa, both daughter s of 
one Chaudhri Nasrat Ali of Sandila, for 
a declaration that the said two anna^ 
share of the village Adaura, which had 
been purchased by Gobardhan Prasad, as 
already stated, was liable to a charge f 
Bs 360 annually in favour of the plain- 
tiffs on account of their maintenance 
under the award dated 17th June 1921 
delivered by one Khan Bahadur Amjai 
Ali of Hardoi since deceased. This 
award was also made a rule of Court and 
a decree passed on the basis thereof on 
23rd June 1921 The plaintiffs also 
claimed a sum of Bs 692-11 ; Bs. 540 on 
account of arrears of maintenance and 
Bs 102-2 as interest on the said amount 
The case of the plaintiffs of both the 
suits, therefore, is that the liability for 
those sums of money is a charge upon 
the 2 annas share of village Adaura and 
that they were entitled to recover them 
by sale of the said share. 

The main defence of Gobardhan Prasaa 
is that these items were not charged upon 
the property and even if they were, the 
plaintiffs could not claim any relief 
against him because he had no notice of 
these charges and was a bona fide trans- 
feree for value The main questions for 
trial in the suits were whether the items 
in respect of which the plaintiffs claimed 
relief in the two suits were charged upon 
the two annas share of village Adaura 
purchased by the defendant, Gobardhan 
Prasad, and whether he had actual or 
constructive notice of those charges p rioi 
to his purchase ; and further if the for- 
mer question is answered in the affir- 
mative' and the latter in the negative 
is the share released of the charge in the 
hands of the defendant ? 
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The lea.Tned Subordiaite ^udga of 
Uaao held that the two items in respeot 
of which the plaintiffs claimed relief 
were no doubt charged upon the afore- 
said 2 annas share but the defendant 
had no notice of these charges at the 
time of his purchase and consequently 
the share in his hands was not liable to 
satisfy the charge. In this view of the 
oase he dismissed both the suits. On 
appeal the learned Additional District 
Judge of Lucknow at Unao has upheld 
the findings of the learned Subordinate 
Judge and has, therefore, dismissed both 
the appeals. We have two second ap- 
peals before us. Appeal No. 411 of 1928 
is in suit No. 6 of 1927 and Appeal No. 
413 of 1928 is in suit No 109 of 1926 
The questions which arise for decision 
before us are the same as arose in the 
Gourts below. 

Both the Courts below have found that 
the defendant is not proved to have had 
actual notice of these charges prior to 
the date of his purchase. We have been 
led through the evidence on the record 
in proof of the said notice and after going 
through it we have come to the conclu- 
sion that the finding arrived at by the 
lower appellate Court on this point can- 
not be disturbed. It is a finding of fact 
binding on this Court in second appeal 
and it has not been shown to be in any 
way vitiated by any error of law or pro- 
cedure. We, therefore, confirm the find- 
ing and hold that the defendant had no 
actual notice of these charges at the time 
of his auction purchase. The concurrent 
finding of the Courts below that the 
liability in question amounted to a 
charge was not seriously disputed by the 
defendant before us and indeed on the 
construction of the two awards the find- 
ing is undoubtedly correct. 

The last point, namely, whether the 
said share in the hands of the defendant 
is liable to satisfy the charges in respect 
of which relief is claimed by the plain- 
tiffs in the two suits, is a difficult point 
We took time to consider our judgment 
and we now proceed to give it. The 
question of rights of transferees for valu- 
able consideration will be found to be 
discussed in books uf English Law under 
the subject of " Equity." Ashburner in 
Principles of Equity, Chap. 4 (edition 
1902) says : 

" Whore relief in equity is sought in respeot 
of a proprietary right, the right 
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follows the property into whatever hands it 
passes, and is only lost where the person in 
possession of the property can shelter him- 
self as a purchaser for valuable consideration 

without notice It has long been 

settled that a judgment-oreditor is to be 

treated as a voluateer uad^i the judgment- 
debtor." 

The same question is dealt with in 
Halsbury’s Laws of England (Vol. 13), 
S. 8, para. 87, p. 78. Para. 67 runs as 
follows : 

" But the plea of purchase for value 
without notice still avails against a plain- 
tiff who is not seeking to establish a claim 
to an equitable estate or interest but merely 
to enforce an equity, such as an equity 
to set aside a conveyance. Ordinarily an 
assignee takes subject co all equities to 
which the assignor was subject , and this is 
the case where the assignee is a volunteer, 
and also where he is a purchaser for value if 
he has notice of the circumatanoes which raise 
the equity. But if he is a purchaser for value 
without notice, the equity cannot be asserted 
against him judgment or execution cre- 

ditors take only what was vested in the debtor, 
hence they do not rank as purchasers, but 
take subject to prior equities. A vendor's lien 
appears to be not a mere equity, but an equita- 
ble estate, and it avails against the purohaser 
and persons claiming under him, whether as 
volunteers or for value, other than a subse 
quent purchaser who takes the legal estate 
without notice ; but the vendor may be post- 
poned by hiB conduot," 

Iq Madell v. Thomas & Co, (l) Key^ 
L. J., observed a.s follows . 

" Nothing is clearer than that on general 

principles an execution creditor would bo 

bound by it just as much as the oxeeution 

debtor himself -oAn execution creditor la 

in privity with the--‘executioa debCor. He 
takes under the execution debtor not like a 
purchaser for valjiable consideration, and it 
has been decided over and over again that he 
only takes what was vested in the "execution 
debtor. Where property is subject to any 
lights by which it would be bound in the 
hands of the "...execution debtor nothing can 
be more clear as a general proposition than 
that it would be subject to such rights aa 
against the-'-execution creditor." 

Under the English law. therefore, thd 
execution creditor buys subject to th» 
liabilities created by the judgment-debtor 
prior to the sale. This being so the 
question of notice is wholly immatoriaL 
The principle of English law stated above 
does not appear to us to be founded oa 
any technical rule or any peculiarity of 
that law- To us it appears that it rests 
on grounds of public convenience which 
are of universal application and should 
be followed by us as a rule of equity,, 
justice and good conscience, unless wa 

~~(1) [I03iy 1 Q. B. 230=60 L. J. Q. B. 227= 
89 W. R. 280=64 L. T. 9. 
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%nd thab its applioation is exoladed by 
any rule of law of this country. So far 
as the statutory law is conoetned we find 
no provision by the force of which a 
decree-holder purchasing property of his 
judgment-debtor at an auction sale can 
avoid a specific charge created by the 
debtor on the property purchased on the 
ground of his being a bona fide purchaser 
without notice. 

In the course of the arguments Ss. 33 
and 40, T. P. Act, 1882, were referred bo. 
Texbually those sections have no applica- 
!tioa bo the present case. They both deal 
! with personal rights in cases where such 
irights do not arise out of a specific 
^charge on immovable property. But 
{where such a charge is created it would 
seem to follow by implication that it 
would bind the immovable property on 
which it rests even in the hands of a 
transferee for consideration and without 
notice. In a case decided by Richards, J., 
and reported in Maina v. Bachchi’{2), it 
was held that S- 39, T. P Act, had no 
Applioation bo a case where a suit had 
been previously brought for recovery of 
maintenance out of certain property and 
a decree had been passed incorporating 
therein a charge upon a particular pro- 
perty. 

In a case decided by their Lordships 
of the Calcutta High Court (Ghosh and 
Rampini, JJ.) and reported in Kuloda 
Prosad Chatterjee y. Jageshar Soer (3), 
the same view was taken. It was held 
that S. 39, T. P. Act, did not protect a 
transferee for consideration when the 
immovable property transferred had 
already been declared by a decree of Court 
subject bo a charge of maintenance. In 
Bhoje Mahadev Parab v. Ganga Bai (4), 
the learned Judges of the Bombay High 
Court (Bachelor and Shah, JJ.) endorsed 
this proposition as will appear from the 
judgment of Bachelor, J. on p. 628, where 
the learned Judge remarked as follows : 

“ I am also oC opinion under the authoriby 
of Kuloda P)asad Chatterjee v. Jageshar Koer 
(8J, bhab bhe plainblfl’a purohaae was aubjeob 
to the charge in favour of defendant 1 
irreepeotive ol the question whether the plain- 
tiff had or had not notice of that charge." 

In Krishna Pattar v. Bamasami P attar 
(6), the learned Judges of the Madras 

(2) [1906] 28 All. 655=3 A."L. J. 551=(l906) 
A. W. N. 165. 

(3) [1900] 27 Cal. 194. 

(4) [1913] 87 Bom. G21a21 I. 0. 54^15 Bom. 
L. B. 809. 

(3) [1914] 16 M. L. T, 651=25 I. 0, 759. 
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High Cojirt (Tyabji and Spencer, J J ) 
took the same opinion as will appear 
from the following passage, which is to 
be found on p. 56 : 

"Had the decree been passed, and had the 
claim of the transferee arisen after the decree, 
It is clear that the transferee would have taken 
subject to the charge." 

The case reported la Kuloda Prosad 
Chatterjee v Jageshar Koer (3), was 
quoted with approval. 

In Kallapa Eamappa v. Balwant Daso 
(6), the learned Judges of the Bombay 
High Court (Sir Norman Macleod, Kt. 
C. J., and Mr. Justice Crump) took the 
view that in a case where the charge was 
created by a decree, the full proprietary 
rights in regard to the property trans- 
ferred, which was ordinarily in the 
possession of bhe judgment-debtor, were 
reduced from full ownership to a limited 
ownership, and that if the ownership of 
the judgment-debtor was thus reduced the 
execution creditor could not acquire more 
than what was possessed by thejudgment- 
dpbtor himself. 

In Srinivasa Raghava Aiyangar v. 
K B. Baganatha Aiyangar (7), bhe 
learned Judges of the Madras High Court 
(Sadasiva Aiyar and Spencer, JJ ) held 
that where there was a charge on im- 
movable property bo secure payment of 
a sum of money a purchaser of the 
immovable property although without 
notice of the charge, took it only subject 
to the charge. Mr. Justice Sadasiva 
Aiyar observed as follows : 

" As regards 3. 40 Act 4 of 1892, au 
obligor who executes a bond oreatiug a charge 
ou specific immovable property does, lu my 
opinion, transfer an interest herein and the 
obligee IS entitled to an interest in the 
property and not merely to bhe benefit of 
an obligation annexed bo the obligor’s owner- 
ship of immovable property within bhe mean- 
ing of S. 4J0, Act 4 of 1882. The obligation, 
contemplabep in that section is a personal 
obligation correlative to a personal right m 
the obligee such as a right to obtain a mort- 
gage-deed or a sale-deed (which deed it is that 
transfers the interest contracted to be trans- 
ferred). The sabsequant purchaser from a 
man who has already created a valid charge 
is as much bound by it as the creator himself 
on the same principle that the subsequent 
purchaser for valuable consideration from a 
simple mortgagor is bound by the mortgage, 
the question of actual notice bo him being 
immaterial.” 

Iq Mahadeo Prasad v. Anandi Lai (8), 

6) A. I. R. 1925 Bom. 343. 

7) [1919] 36 M. L. J. 618=51 I. C. 963=25 
M. L. T. 847. 

(8) A. 1. B. 1925 All. 60=47 All. 90. 
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the lesiTQed Judges of the Allahabad 
High OouEt (Daniels and Neave, JJ.) 
held that the position of a oharge-holdet 
under the Transfer of Property Aot is 
stronger than that of a person holding a 
merely equitable charge under English 
law, and though there might be oases in 
which a mere equitable claim would not 
be enforced against bona fide transferees 
fir value without notice, yet it was 
much too broad a proposition to state 
that in all oases where by act of parties 
or by operation of law immovable pro- 
perty of one person was made security 
for payment of money to another and the 
transaction did not amount to a mort' 
^age, the security would not be enforced 
^igainst such transferee. 

On behalf of the respondents reliance 
was placed upon a decision of ours in 
Hasan Baqar v. Slieo Narain Singh (9). 
The question for decision in that case 
was whether the lien which the vendor 
had under S. 55 (4) (b), T. P. Act, as 
against the property sold for the whole 
or any portion of the purchase money 
•could be enforced against a subsequent 
transferee for value and without notice of 
the said lien. It was held by us that 
this lien was only an equitable lien and 
could not therefore be enforced against a 
subsequent transferee for value and with- 
out notice. 

Beliance was also placed on behalf of 
the respondents on two oases of the 
Calcutta High Court, Royzuddi Sheik 
V. Kali Nath Mookerjee (lO) and Akhoy 
Kumar Banerjee v. Corporation of Cal- 
cutta (11); one case of the Allahabad 
High Court, Gur Dayal Singh v. Earam 
Singh (12) and one case of the late Court 
of the Judicial Commissioner of Oudh, 
Lala Parbhu Dayal v Babban Lai (13). 
In Boyzuddi Sheik v. Kali Nath Moo- 
kerjee (10) the question for decision was 
whether an instrument, by which the 
payment of money is secured on land 
must be taken to create an interest in 
specihc immovable property. Their 
Lordships on the interpretation of that 
document held that an instrument by 
which payment of money was secured 6n 

(9) A. I. R. 1926 Oudh, 81=1 Luok. 7. 

(10) [1906] 33 Gill. 905=4 0. L. J. 219. 

<11) [1915] 42 Cal. 625=21 C. L. J. 177=27 

I.G. 261=19 C. W. N. 37. 

<12) [1916] 38 All. 254=35 I.G. 289=14 A.L.J. 

304. 

<18) [1914] 1 0. L. J. 48=23 I. C. 867. 
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land, might be treated to create a charge 
but in order to create an interest in 
specific immovable property there must 
be a clear indication to that effect in^he 
deed. 

In Akhoy Kumar Banerjee v. Corpora- 
tion of Calcutta (11) the question was 
whether a purchaser of a certain pro- 
perty at an auction sale could escape 
the liability of certain dues payable to 
the Municipal Board and it was held 
that the purchaser could not be consi- 
dered to be a bona fide transferee for 
value since if he had made inquiries he 
would have ascertained that the munici- 
pal rates had not been paid and were in 
arrears. In Gur Dayal Singh y. Karam 
Singh (12) the question for decision was 
one of vendor’s lien for unpaid purchase 
money. In Lala Parbhu Dayal v. Bah- 
ban Lai (13) Mr. Lindsay, J. G. held on 
the interpretation of a particular will 
that although a charge had been created 
upon the property in respect of a certain 
maintenance, yet it did not amount to an 
interest in specific immovable property. 

It will thus appear that there is a 
consensus of opinion in all the High 
Courts in this country that where the 
right is charged on a specific immovable 
property either by decree or by contract, 
the subsequent transferee though for 
valuable consideration and without notic 
takes it subject to that charge. We are 
therefore of opinion that the decree ol 
the Court dated 23rd June 1921 passed 
on the award of 7th June 1921 in the 
one suit and the decree of the Court 
dated 22ad October 1918 passed on the 
award of 30th June 1918 in the other 
suit entitle the plaintiffs of the two 
suits to enforce their claims against the 
two annas share of the village of Adaura 
in the district of Unao now held b> 
the defendant, Gobardhan Prasad The 
result is that we allow both these 
appeals, set aside the decrees of the 
Courts below and decree the reliefs 
prayed for in the two suits with a 
direction that the amount of the two 
decrees shall be paid by the defendant, 
Gobardhan Prasad, to the plaintiffs of 
the two suits respectively within three 
months of today. In the event of default 
the two annas’ share of the village of 
Adaura shall be sold and the proceeds of 
the sale shall be utilized for the purpose 
of satisfying the two decrees. The defeli- 
daot, Gobardhan Prasad, shall also pay 
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the costa of the plaintiffs in the two 
suits and shall bear bis own costs in all 
the Courts. 

S-N./r.K. Decrees set aside, 
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PULLAN, J. 

Bampal Sing/i —Plain tiff— Appellant. 

V. 

Bam Tawakkul and another — Defen- 
dant and Plaintiff — Respondents. 

Second Appeal No 302 of 192^, Decid- 
ed on 8th November 1920, against decree 
of Sub' Judge, Partabgarh, D/- 17th May 
1928. 

Specific Relief Act, S. 41 ^M 9 rkgage void 
ab initio— Hein of mortgagor muit return 
benefit obtained. 

The heirs of a mortgagor cannot recover 
property mortgaged by a deed which is voil 
ab initio without restoring to the mortgagee 
the benefit received ; XL 0. C. 1, Ref. ; A. I. R, 
1926 Oudh, 270, Dist. ; 33 AIL 779, Rel. on. 

[P 320 C 2] 

n D Chandra — {qt Appellant. 

Ah Zaheer and S. N. Srivastava — for 
Respondents. 

Judgment. — This appeal raises a 
single question of law, namely, whether 
the heirs of a mortgagor can recover pro- 
perty mortgaged by a deed which is void 
ab initio without restoring to the mort- 
gagee the benefit received. The Court of 
first iustanoe decided in favour of the 
plaintiffs and the lower appellate Court 
has found that they mast pay the amount 
of the original mortgage before they can 
obtain possession. There is no authority 
of this Court or of the Court of the Judi- 
cial Commissioner of Oudh bearing 
directly upon this case though there are 
certain observations in the case of Mata 
Din V. Ahmad Ah (1) which support the 
view taken by the lower appellate Court. 
The case of Dasrath v. Sandala (2) is of 
a different nature. It is a case in which 
the mortgagee finding that his mortgage 
was void sued in a Court of Small Causes 
for a return of the consideration. In 
that case it was held that he was not 
entitled to recover the amount advanced 


on the void mortgage but only such sum 
as was due to him by separate transao- 
tion prior to the mortgage. The Allaha* 
bad High Court has laid down that a 
case of this kind is governed by the ordi- 
nary rule of equity, that he who seeks 
equity, must do equity, and that the 
mortgagor cannot come into Court and 
take back the property while he still re- 
tains the mortgage money in his own 
hands : see Bahoran Upadhya v. Uttam^ 
gir (3). This judgment followed several 
previous deoisious of the same Court 
which were to the same effect and their 
Lordships particularly stated that the 
case of a mortgagee in similar circum- 
stances seeking to recover possession 
from the mortgagor is different. The lower 
appellate Court considered that S. 65 
of the Contract Act, applied to this case 
bub this decision is not one which is free 
from CDutroversy, as there is a conflict 
of authority as to whether S 65 refers to 
an agreement which is void ab initio in 
view of the fact that the words used are 
"when an agreement is discovered to be 
void or when a contract becomes void " 
In my opinion it is not necessary to 
apply the principles of the Contract Act, 
as the case is sufficiently governed by the 
rule of equity to which I have referred 
I cannot differentiate between the easel 
when the mortgagor himself seeks to re-i 
cover the property mortgaged from that! 
in which the sons of the mortgagor after! 
his death come forward with a similar 
plea. In a case of this kind the sons who 
are the heirs of their father are in the 
same position as their father They 
have received the benefit from the mort- 
gage through him and they oauuot re-1 
cover poBsessioQ of the property without[ 
returuiug that benefit to the mortgagee. 
I accept the view taken by the lower 
appellate Court and dismiss this appeal 
wiUi costs. 

F.M./b.K. Appeal dismissed. 


(3) [1911] 83 All. 779=12 I. O. 112=^ A.L.J. 
991. 


U) [1908] 11 0. C. 1. 

(2) A. I. R. 1926 Oadh. 970. 
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BTQART, 0. J., AND NANAVQTTy, J. 

Hemnath and others — Plaintiff — Ap- 
pellants. 

V. 

Wilayat Ahmad and others — Defen- 
dents — Respondents. 

First Appeal No. 59 of 1928, Decided 
on 24tli-Aprii 1920, against the decree of 
the Sab-Judge, Sitapur, D/* 6th January 
1928. 

Courl-fees Act, S. 7 (v) — Suit by mort- 

gagee for posieiiion of mortgage property ii 
not governed by S. 7 (v) but fee ought to be 
calculated on principal money secured by 
mortgage according to principles of Court- 
Fees Act, S. 7 (is). 

A suit by a mortgages to recover possession 
of th3 mortgaged proparty under the terms of 
the do^d, ojnnot bj governed by S. 7 (v) for 
it la not a suit for posaesaion of land vnthin 
the misning of that section. But in such a 
suit Court-fee ought to bj calculated accord- 
ing to thi] provisions of S. 7 (ix) i. o. on the 
principal money expressed to be secured ac- 
cording to the mortgage-deed. [P 321 G 1] 

H D. Chandra — for Appellant. 

Judgment. — The question that we 
have to decide is whether a plaintiff 
suing as a mortgagee for possession of 
mortgaged property should pay a Court- 
fee according to the money alleged to be 
due on the mortgage deed or according to 
five times the land revenue assessed 
on the mortgaged property. The Stamp 
Oifioer IS of opinion that they should piy 
upon a valuation of the amount of money 
alleged to be due on the deed of mortgage. 
The Gjurt-faes Act, 7 of 1870, does not 
expressly cover the ease. The case does 
not fall in our opinion under the provi- 
sions of S. 7 Cl.(v}, for it is not a suit for 
possession of land within the meaning of 
that section. That section is a section 
which covers suits for the proprietary pos- 
sessioQ of land Here the possession 
sought is not proprietary possession but 
possession as mortgagee in accordance 
with the alleged berms of a deed of mort- 
gage and it will be open to the mortgagor 
to recover possession upon redemption of 
the mortgage. The ease ought to be pro- 
vided for under the provisions of S. 7 
01. (ix)., but it is not explicitly provided 
for there. However the principles in 
that subsection are sufficient to indicate 
the rule to be applied. We find there 
that when a mortgagee brings a suit to 
foreclose a mortgage or where a person 
1929 0/41 A 42 


holding a mortgage by conditional sale 
applies to have the sale declared absolute 
the fee is to be caloulated according to 
the principal money expressed to be se- 
cured by the instrument of mortgage. 
This is a suit by a mortgagee to recover 
possession under the terms of the deed of 
mortgage and in our opiuion the Court- 
fee ought to be according to the principal 
of mortgage. That valuation is not as 
great as the valuation stated by the 
office. It is nine thousand rupees. We 
direct that the amount of Court-fee be 
calculated on that valuation in both 
Courts. After the office has prepared a 
statement of the amount now due the ap- 
pellants will be allowed till 16bh July 
1928 to make up the deficit. No further 
extension will be granted in any circum- 
stances. 

S.N./r.K. Ordered accordingly. 

A I. R 1929 Oudh 321 (2) 

RAza, J. 

Lale and another — Appellants. 

V. 

Emperor — Opposite Party 

Criminal Appeals Nos. 49, 61, 52 and 
53 of 1929, Decided on IBth March 1929, 
against order of Additional Sess. Judge, 
Gonda, D/- 20th November 1928. 

(b) Evidence Act, S. 133 — Evidence in 
corroboration of approver*! evidence need 
not be direct. 

The evidence in corroborabion of fche appro- 
ver's evidence need not be direct evidence 
showing that the accused have committed the 
crime It is sufficient if it is merely circum- 
stantial evidence of their connexion with the 
crime : 1 L. C. 339, Cons. [P 326 0 1] 

(b) Evidence Act, Si. 114, 111. (b) and 133 
— Rule of criminal law Ibat accomplice is 
unworthy of credit unleii corroborated in 
material particulars is not absolute. 

The well-known rule of criminal law that 
an aooomplioe is unworthy of credit unless he 
is corroborated in material particulars, which 
IS formulated in S. 114, 111. (b). Is not absolute 
as will be evident from S. 114 [as to 111. (b)] 
and S. 139, but it is only in exceptional cases 
that the corroboration can be dispensed with' 
A. I. R. 1928 Oudh 430, Cons. [P 326 0 1] 

(c) Penal Code, S. 401 — For conviction 
under S. 401, it is not necessary that person 
convicted must have taken part in any parti- 
cular theft or robbery. 

It is not necessary for a conviction under 
3. 401 that the parson convicted must -have 
tak^n part in any one theft or robbery. Evi- 
dence showing the actual participation by an 
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aooused in any given lihaft or robbery is evi- 
dence both of hie asaooiation with the gang 
.■and of his object in such asBooiation. Evi- 
dence which though not believed for the pur- 
pose of a conviction under S. b79 or S. 392 
(znay yet be relied upon for the purpoao of 
•conviction under S. 401 : A. I. R, 1928 Oudh 
430. Bel. on. [P 327 G 1] 

(d) Penal Code, S. 401 — Scope— Penal 
Code, Si. 379 and 392. 

A conviction under S. 401 cannot be con- 
^fderad bad in law merely because the evi- 
dence on the record would also have justified 
a conviction of a apocific offence under S. 379 
^r 30-2. [P 327 C 1] 

H. G. Walford—iov Appellant. 

<T. H. Thomas — for the Crown. 

Raza, J. — Those four appeals arise 
out of a case under S. 401, I. P. G. Eight 
•persons, namely, (1) Lale, (2) Sattar, 
(3) Surajdat Singh, (4) S 2 .dho Sarau, 
<5) Peru, (6) Binaraj Singh, (7) Ram Dab 
ulias Khuddur and (8) Taluq Lai were 
sent up for trial. It was alleged that 
these eight men and Badal Chaubey (an 
absconder) and Badri Narain had formed 
JA gang for committing thefts in the Bal- 
rampur town Bkdri Narain was made 
an approver. Ho is the uncle of Sadho- 
Saran accused. Lale, Sattar, Surajdat 
'Singh, Sadho Saran and Peru were con- 
'victed by the learned Additional Sessions 
Judge of Gonda on 20th November 1928. 
Ijale, Sattar, Surajdat Singh and Sadho 
Saran were sentenced to four years rigo- 
rous imprisoniiieat each. Peru, who is 
an ez-Gonvict, was sentenced to five years 
rigorous imprisonment. The remaining 
three persons, namely, Bansraj Singh, 
Bamdat alias Khuddur and Taluq Lai 
were acquitted. Lale and Sattar have 
SLppealed through their counsel. Suraj- 
dat Singh, Sadho Saran and Peru have 
sabmitted their appeal from jail. 

Sarajdat Singh is related to Bansraj 
Singh accused. Both of them were em- 
ployed as sepoys in the Estate Army and 
iiad their quarters in the Estate Army 
liines. Sadho Saran is the son of a noto- 
rious thief, named Kanhai who is said to 
bave left this province for Nepal. Peru 
48 a resideut of a village adjoining Bil- 
Tampur. He was in the servioe of a pro- 
stitute who was a resident of Balrampur. 
Lale and Sattar are brothers. They are 
Faqirs by caste and both of them reside 
in Balrampur. They were known as 
petty general dealers, Balrampur is an 
important town in the Gonda District. 
It is a municipal toWn some 28 miles 
away from Gonda. It has a police sta- 


tion witd two outposts. There are 
some important buildings in the town 
including the palaces of the Maharaja of 
Bjilrampur, the premier taluqdar of 
Oudh. 

The case for the prosecution was that 
the ten persons named above had formed 
a gang for committing thefts in the Bal- 
rampur town, by the end of February 
1927 and committed thefts there for 
about a year up to the middle of January 
1928. The evidence on the record shows 
that 28 tliefta were committed during the 
period meutioned above and there were 
also 11 attempts to commit thefts and 
three oonspiraoies The learned trial 
Judge found that 28 thefts were commit- 
ted by this gang and the gang was also 
responsible for 11 attempts to commit 
thefts. The alleged conspiracies were 
not proved. The approver had joined 10 
thefts and six attempts to commit thefts. 
Thus he took part in 16 occurrences out 
of the oocurrences for which the gang 
was responsible. 

This case originated under the follow- 
ing circumstances ; 

Mb. Budhni alias Gurhan was the mis- 
tress of Lale accused. She was living in 
a house in Mohulla Baluha in Balrampur 
Lale had rented the house for her and so 
she was living there. The Balrampur 
police had information about some of the 
accused persons assembling at the houses 
of Mt. Budhni and Badri Narain ap- 
prover, but was not aware of the exis- 
tence of any gang of thieves. The police 
came to know of the existenoe of an orga- 
nized gang for committing thefts, when 
Badri Narain approver was arrested on 
21st January 1923. A burglary was oom- 
mitted in the shop of Sita Barn's brother 
Laohhman Prasad, cloth seller in the 
Balrampur bazar on the night of 13-l4th 
January 1928 at about 2 a. m. A large 
quantity of cloth worth about Bs. 800 
was stolen away. Surajdat Singh and 
Sadho Saran were caught red-handed by 
the bazar people. They were found 
running away with a bundle of stolen 
cloth at a short distance from Lachhman 
Prasad's shop. They were brought to 
the shop and were then taken to the 
police station. The bundle of cloth 
which was recovered from them was 
found wrapped up in a jazim. It was 
also taken to the thana. Surajdat Singh 
and Sadho Saran were put in the thana 
look up. The station officer, MusSibib 
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All Khan then proceeded to search Sadho 
Varan’s house and directed his second 
officer to search the house of Surajdab 
Singh. A military blanket and tvvo iron 
mpilements which might be used as 
implements of house-breaking, were re- 
covered from Sadho Saran's house. It 
was founl that Surajdat Singh had left 
the blanket there on the previous, night. 
The house of Sadho Saran*a uncle, Badri 
Narain, was also searched, but no sus- 
picious property relating to the theft 
under investigation was found there. 
One Ali Jan ( an accused of the Utraula 
gang case and subsequently made an ap- 
prover in that case) happened to be in 
the thana look-up that day. Surajdat 
^ingh and Sadho Saran and Ali Jan were 
kept in the sime room of the look-up and 
they passed the night there. This was 
skilfully arranged by the station officer 
Musahib-AU Khan. Next morning Ali 
Jan informed the station officer of the 
-conversation which he had with Surajdat 
l^ingh and Sadho Saran in the lock-up at 
TUght. The station officer then questioned 
Burajdat Singh and Sadho Saran also 
about the talk which they had with Ali 
Jan. Thus he came to know that Badri 
Narain, Laic and Sattar also had taken 
part in the burglary which was commit- 
ted in the shop of Ijachhman Prasad. He 
found also a clue to the thefts committed 
at the shops of Lai Muhammad and Bam 
Bharosey. He came to know also that 
the bulk of the property which was 
stolen away from Laohhman Prasad’s 
shop was taken to the house of Mt. 
Budhni alias Gurhan, the mistress of 
Liale accused. 

The station officer then procee- 
-ded to search Mt Gurhan's house 
Her house was searched, but no sus- 
picious articles were found there. The 
station officer made enquiries from her 
about the stolen property and thus came 
to know that she, Lale and Sattar had 
Temoved the property from her house to 
the house of her friend Mt. Najiban, wife 
of Munawwar Shah, brother of Gauhar 
Shah. Mt. Najiban’s house was theu 
searched and almost all the cloth stolen 
from Lachhman Prasad’s shop was re- 
covered from that house. Mt. Najiban 
and Mb. Gurhan both were arrested. Mb. 
Gurhan then unlocked her house and 
i)rought out some utensils which were 
also said to be stolen property, Surajdab 
Singh and Sadho Saran were then sent to 


Gonda and their confessional statements 
were recorded by Mr. Jilani, Magistrate, 
Gonda. Lale and Sattar were arrested on 
16bh January 1920 in the evening. The 
station officer Musahib Ali Khan went to 
Gondi on 2Lst January 1928 and met 
Badri Narain (approver) near the Sab- 
zimandi and arrested him, as ho was 
wanted in connexion with the cases of 
Lachbrnan Prasad, Lai Muhammad and 
Bam Bharosey. Badri Narain admitted 
that he had taken part in the thefts in 
question and offered to give information 
about other cases of theft committed by 
him and his as3ociate3. He named Suraj- 
dat Singh, Sadho Saran, Lale, Sattar, 
Peru, Taluq Lai, Kliuddur and Badal as 
his associates and offered to verify, on the 
spot, his statement about the places 
where he and his associates had com- 
mitted thefts. He offered also to deliver 
some stolen property kepu by him, to 
help in the arrest of his associates and 
to point out the places where thefts were 
attempted to be committed. The Sub- 
Divisional Magistrate, after questioning 
Badri Narain about the facts mentioued 
iu the reports submitted by the police, 
directed that ho (Badri Narain) should 
go back into the police custody and ap- 
pointed Dr. Tajammul Husain, an Hono- 
rary Magistrate of Balrampur, to go with 
Badri Narain to the places which were to 
be pointed out by him so that his state- 
ment might be verihed. The places were 
pointed out by Badri Narain. Badri 
Narain’s statement was recorded by the 
police. In this statement Badri Naraiu 
gave the details of the thefts which he 
had joined with the members of the gang. 
He also gave the names of the members 
of the gang joining each of the thefts. 
He gave some stolen articles to the police 
on 23rd January 1920. Peru, Taluq Lil 
and Khuddur were arrested on that date. 
Badri Narain gave some stolen property 
of different thefts on 25bh January also. 
He informed the polioe on 2Gth January 
of some more thefts committed by his 
gang. 

The station officer recorded fur- 
ther statement of Badri Narain on 29th 
January 1928 in the presence of the 
Circle [nspeotor, who was in charge of 
the investigation of this case. The data 
of the remand period expired on 30bh 
January 1920. Badri Narain was sent to 
Gonda on that date. The Sub-Divisional 
Magistrate, Mr. Jilani, recorded the state- 
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ment of Badri Narain ia the DUtriot Jail, 
Oonda, on Ist February 1928 after keep- 
ing him in the jail for two days. Bans- 
raj Singh was then arrested on the infor- 
mation given by Badri Narain. This 
case was then registered at the thana on 
the report of the Circle Inspector, on 
22Qd February 1928. The accused was 
then sent up for trial. Thus this case 
came into existence. 

Badri Narain, approver, is a Thather 
by caste. His elder brother was the 
notorious thief, Kanhai. His statement 
shows that thieves and men of bad 
character, including all the accused 
persons, except Bansraj, Sadho Saran 
and Badal, used to visit his brother 
Kanhai at their ancestral house in 1926. 
Badri Narain took another house on 
rent behind his ancestral house. When 
Kanhai was sent to jail in 1926, the 
accused persons named above did not 
come to the approver’s house for about 
six months. Then they began to visit 
him ]ust as they used to visit his 
brother Kanhai and asked him re join 
them in committing thefts in place of 
Kanhai. The approver agreed and eight 
men, namely, Lale, Sattar, Taluq Lai, 
Khuddur, Peru, Surajdat Singh, Badal 
and the approver himself formed a gang 
to commit thefts in Bilrampur. Suraj- 
dat Singh and Lale were to find out 
places where thefts were to be commit- 
ted. This gang committed the first 
theft ot the shop of Mathura, son of 
Domai, on 23rd March 1927. Bansraj 
and Sadho Saran also joined the gang 
four or 6ve days after that theft. The 
approver gives a detailed account of all the 
thefts which were committed by him and 
the members of his gang. His evidence 
shows that the members of the gang had 
confidence in Lale and that generally the 
latter used to keep the stolen property 
in the house in which he was living with 
his mistress Mt. Gurhan. The stolen 
property was generally disposed of there. 
His evidence shows also that the mem- 
bers of the gang used to meet in batches 
mostly at the house of Mt. Gurhan for 
the purpose of consultation and planning 
out thefts. Sometimes they used to as- 
semble for that purpose at the bouse or 
shop of Sadho Saran and also at the 
house occupied by the approver. 

There is sufficient evidence on the 
record to show that the approver partici- 


pated in the commission of the following 
thefts; 

1. Thefts of the silver Ghhattar at the* 
Statue Hail. 

2. Theft at the shop of Bachchu son 
of Nirhu Teli. 

3. Theft at the house of Bachchu 
Halwai. 

4. Theft at the shop of Bachcha Bam 
Teli. 

5. Theft at the shop of Bam Bharosey 
Thather. 

6. Theft at the shop of Lai Muham- 
mad. 

7. Theft at the shop of Lachhman 
Prasad. 

8. Theft at the shop of Bhagwan Das- 
Barai. 

9 & 10. Thefts at Madhuri Saran’s. 
shop. 

The approver participated also in the- 
attempt to commit the following thefts; 

1. Attempt to commit theft at the 
shop of Baijnath. 

2. Attempt to commit theft at the* 
shop of Ghunni Lai. 

3. Attempt to commit theft at th& 
shop of Nikkamal Gj.ya Prasad. 

4. Attempt to commit burglary at the 
shop of Hanuman Dass. 

5. Attempt to commit theft at the 
shop of Hasan Ahmad 

6. Attempt to commit theft at the< 
private treasury of the Maharani Sahiha 
in Baj Mahal. 

The statement of the approver about 
his joining these thefts and attempts to 
commit thefts is sufficiently corroborated 
by other evidence on the record. Ali 
Jan, P. W. 88, gives evidence about th& 
conversation which Surajdat Singh and 
Sadho Saran had with him in the lock 
up at Balrampur police station on the^ 
date of their arrest in the case of th& 
theft at the shop of Lachhman Prasad. 
The confessions made by Surajdat Singh 
and Sadho Saran before the Magistrate 
on 16th January 1920 (Exs. 101 and 102)- 
are also on the record. They had named 
several members of the gang in their 
confessions. This evidence also corro- 
borates the approver's statement about 
the gang to a certain extent. 

The police had made searches and 
arrests in consequence of the confessions 
made by Surajdat Singh and Sadho 
Saran. The station officer searched the 
house of Mt. Gurhan, the mistress of 
Lale accused, but found no suspiciouBr 
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^rbioles bhere. In consequenoa of the 
informatLon reoeived from her he went 
to the house of Mb. Najiban, the friend 
of Mb. Gurhan. Mb. Ourhan herself took 
the station officer to the house of Mb. 
Najiban. Mb. Najiban’s house was sear- 
ched and almost all the stolen property 
of Lichhman Prasad’s shop and also 
eome articles relating to the theft coin- 
Vnitted at Lai Muhammad's shop, were 
recovered from her house. Mb. Gurhan 
then herself handed over some utensils 
including a gagra bo the station officer. 
'The gagra was subsequently identified 
as one of the utensils stolen away from 
the shop of Ram Bharosey Thabher. 
Lale, Sattar, Surajdat Singh, Sadho 
Saran and Mb. Gurhan were sent up for 
trial in Lachhman Prasad's case. Lale, 
Sattar, Surajdat Singh and Sadho Saran 
were charged with and convicted of an 
■ofifenoe under S. 457, I. P. C. Mb. Gur- 
han was charged with and convictei of 
an offence under S. 414, I. P. C. These 
persons appealed and the result was that 
the appellate Court upheld the convic- 
tions of Surajdat Singh, Lale, Sadho 
•Saran and Mt. Gurhan, but acquitted 
Sattar. Badri Narain was examined as 
an approver in that case also • Mt. Naji- 
ban was not eventually prosecuted in 
that case bub was examined as a wit- 
ness for the prosecution. She has been 
examined as a witness in this case also. 
Her evidence shows that the cloth stolen 
from Lachhman Prasad's shop was 
brought to her house by Mt. Gurhan, 
Lale and Sattar. Mt. Gurhan had asked 
iher to keep the bundles of cloth 
in her house as she (Mt. Gurhan) had 
to go to Gonda with a relation on 
that occasion. 

Mt. Gurhan's evidence shows that 
Mt. Guihan, Lale and Sattar had 
brought a number of bundles of cot- 
ton yarn also to her house on another 
occasion. Mt. Ourhan had asked Mt. 
Najiban to keep them saying that her 
own house was nob safe. Those bundles 
were removed from Najibau’s house after 
one or two days’. She had brought cer- 
tain other articles to'^Najiban’s house on 
certain other occasions also. It appears 
that Mt. Najiban and Mt. Gurhan 
were friends and the latter had con- 
fidence in the former. Mt. Najiban’s 
evidenoe shows that she did not know 
that the artioles which were brought 
to her house from Mt. Gurhan's house 


were stolen property. The bundles of 
cloth which related to the theft oom- 
mitted at the shop of Lachhman Prasad 
were brought to her house by Mt. Gur- 
han, Lale and Sattar the next day after 
the theft early in the morning. Mt. 
Najiban’s evidence on this point is fully 
corroborated by the evidence of Gauhar 
Shah (P. W. 97). 

A silver chhatbar was stolen away 
from the Statue Hall at Balrampur on 
17th May 1927. The approver's evi- 
dence shows that this theft was also 
committed by his gang. He and soma 
members of the gang melted the sil- 
ver of the ohhattar and took it for 
sale bo Jasgar, P. W. 15 Idu, at first, 
expressed his willingness to purchase 
the .silver, but ultimately refused to 
purchase it Idu’s evidence shows that 
Surajdat Singh, Lale, Badri Narain, 
Peru, Sattar, Sadho Saran and others 
had gone to his house to sell the silver 
on that occasion. His evidence on this 
point is corroborated by the evidence of 
Bakridi, P. W. 26. Having regard to 
the niture and the bulk of the property 
which was stolen away from the shops 
of Mathura, son of Domai, Maduri Saran, 
Earn Bharosey Thather, Lai Muhammad 
and Lachhman Prasad and from the 
Statue Hall of the Balrampur estate, 
I think the learned trial Judge was 
perfectly right in coming to the conclu- 
sion that four or five men, at least, must 
have joined in committing these thefts. 

It is also' in evidence that since the 
arrest of the accused in this case there 
have been practically no thefts in the 
town 

Wo have also sufficient evidence of 
association in this case. Specific asso- 
ciation of various accused is satisfactorily 
proved regarding six thefts at least, 
namely, at Baohehu Teli's shop, at the 
shop of Hanuman Dass Marwari, at the 
house of Bachchu Halwai and at the 
shops of Bam Bharosey, Lai Muhammad 
and Lachhman Prasad. Some 52 wit- 
nesses give evidence about general asso- 
ciation also and the learned trial Judge 
has relied on the evidence of some 27 
witnesses. He did not think it safe to 
rely on the evidence of the remaining 25 
witnesses. 

After examining the evidence produced 
in this case, I am not prepared to dis- 
agree with the finding of the learned 
trial Judge that there was really a gang 
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of perBODS associated for the purpose of 
habitually committiog thefts and that 
the evidence given by the approver is 
sufficiently corroborated by other evi- 
dence on record. The learned Judge has 
tried the case with great care and in- 
telligence. He has gone into the evi- 
dence pains-takingly and intelligently. 
Ho has tested the witnesses strictly (in 
some instances, too strictly). He has 
, applied his mind carefully to the princi- 
ples of law also in .trying this case. 1 
should like to note that the evidence in 
corroboration of the approver's evidence 
need not be direct evidence showing that 
the accused have committed the crime. 
It is sufficient if it is merely circum- 
stantial evidence of their connexion 
with the crime. As pointed out in the 
case of Ram Prasad v. Emperor (1) the 
evidence of accomplices is always ad- 
missible and is always relevant, but 
under a very old practice of the Courts 
in England such evidence is accepted 
only with great caution and after the 
closest scrutiny and is not usually ac- 
cepted against any individual person un- 
less it is corroborated. Although it is 
not illegal to convict on the uncorro- 
borated evidence of an accomplice, the/e 
is a consensus of opinion that a convic- 
tion on the uncorroborated evidence of 
an accomplice is rarely justifiable. The 
practice in India is the same as the 
practice in England. The 'evidence in 
corroboration must be independent testi- 
mony which aGfects the accused by 
connecting or' tending to connect him 
with the crime. In other words, it 
must be evidence which implicates him 
that is, which confirms in some material 
parliculars not only the evidence that 
the crime has been committed, but also 
that the prisoner committed it. The 
corroboration need not be direct evi- 
dence that the accused committed the 
crime ; it is sufficient if it is merely cir- 
cumstantial evidence of his connexion 
with the crime. 

The well-known rule criminal law 
that an accomplice is unworthy of credit 
unless he is corroborated in material 
particulars, which is formulated in 
S. 114. 111. (b), Evidence Act, is not 
absolute as will be evident from S. 114 
(" as to 111. (b) ") and S. 133, Evidence 
Act, but it is only in exceptional cases 
that the corfohoration can be dispensed 
(I) A. 1, R. 1927 Oudh 6G9=2 Luck. 69L 


with. It was held in the case of Shilc^ 
wan V. Emperor (2) that in a oas& 
where a man is tried on a charge of be- 
longing to a gang of dacoits under S. 400 
1. P. C., the evidence against a parti- 
cular accused to prove that he took part 
in a certain dacoity when it is shown* 
that he has already been tried on th& 
charge of having committed that parti- 
cular dacoity and has been acquitted,, 
cannot be admitted, it being not a ques- 
tion of habit or association. Once ^ 
man has been acquitted on a charge ol 
that nature, it is not open in a subse- 
quent criminal prosecution to prove that 
he actually committed that offence. Th& 
case is of course different where th& 
prosecution is endeavouring to establisb> 
an offence with which he was not 
charged in that case. For example^ 
where a man has been tried and ac- 
quitted on a charge of being in dishonest 
possession of property stolen in a dacoity' 
known or having reason to believe that 
that property was stolen in a dacoity, it 
is open to the Crown to prove that he 
actually took part in the dacoity for the 
latter was not an offence of which he 
was acquitted. Even if he has been 
acquitted on a charge of dacoity it is- 
open to the Crown to prove that the day 
before the dacoity he was seen in the 
neighbourhood of the dacoity. In crimi" 
nal proceedings evidence that an accused^ 
person has a bad character is inadmissi- 
ble unless evidence has been given that 
he has a good character, in which caso 
it becomes admissible. But S. 54, Evi- 
dence Act, does not apply to cases in 
which the bad character of any person 
is itself a fact in issue If the evidence 
of bad character is introduced in order 
to establish a relevant fact, which can- 
not be proved aliunde the evidence of 
bad character is admissible. Where th& 
evidence of previous conviction or thn 
evidence that a man has been bound over 
under the preventive sections can be^ 
considered only as evidence of character 
it must be excluded, but where such 
evidence is admissible aliunde, it should' 
not be excluded. Here the provisions 
of S 14, Act 1 of 1872, have applica- 
tion. Such evidence is admissible, not 
as evidence of character but as ovidenca 
to prove habit and association. 

The case before me is a case under 
3 401, I. P. C , but the principle of deoi» 
(a; A. 1. R. 1928 Oudh 430. 
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sion masb be the aaoie as in a ease under 
S 400, I. P. C. In my opinion it is -not 
necessary for a oonviction under S 401, 
I. P. C , thai the person oonvioted must 
have taken part in any one theft or 
robbery. Evidence showing the actual 
participation by an accused in any given 
theft or robbery is evidence both of his 
ssooiation with the gang and of his 
bject in such association Evidence 
which though not believed for the pur- 
pase of a conviction under S. 379 or 
S 392, I P. C., may yet be relied upon 
for the purpose of conviction under 
S. 401, I P. C. A conviction under 
S. 401, I. P. 0., cannot bo considered 
bad in law merely because the evidence 
on tho record would also have justided 
a conviction of a specihc offence under 
S. 379 or 392, I. P C.. I think the 
learned trial Judge has not ignored these 
principles of law in trying this case. 

The learned counsel who has appeared 
for Dale and Sattar has contended that 
the approver’s evidence is not reliable 
at all, as his confession was not recordSd 
on the day on which he was arrested 
It is true that tho confession was re- 
corded several days after the approver’s 
arrest but there are sufficient reasons 
for this delay. In the first place the 
Sub-Divisional Magistrate had directed 
in the remand order dated 21sb January 
1928 that the approver should be pro- 
duced before him along with other ac- 
cused on 30th January 1928. In the second 
place it was thought proper and safe that 
the statement should be verified by in- 
specting the places where thefts had been 
committed or attempted to be committed 
in Balrampur and the police also ex- 
pected to receive some further informa- 
tion from him about the various thefts 
for which the gang was responsible. 
The learned counsel has contended also 
that it is strange that the police came 
to know of the gang only when tho ap- 
prover was arrested on 21st January 
192d. I am not prepared to accept this 
contention also. The evidence on record 
shows that the thefts which were com- 
mitted by the members of this gang 
were generally petty thefts The police 
of course did not know before tbe arrest 
of tbe approver that there was an orga- 
nized gang for committiug thefts. The 
mere fact that tbe police did not care to 
know before the arrest of tbe approver 
that there was an organized gang for 
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committing thefts does not establish 
that there was never a gang as contended 
by the 'appellants’ learned oouDseJ. 
(Judgment then oonsidered tbe evidence 
in the case of each appellant separately 
and concluded in each case that the ap- 
pellant was rightly convicted and 
punished and that his appeal should ba 
dismissed.) 

S.N./r.K Appeals dismissetf. 

A. I. R. 1929 Oudh 327 

Stuart, C. J., and Misra, J. 

Fateh Bahadur Singh — Plaintiff — Ap- 
pellant. 

V. 

Nagendra Bahadur Singh — Defen- 
dant — Respondent. 

First Appeal No 153 of 1927, Decided 
on 23rd August 1928, against decree of 
Sub-Judge, Partabgarh, D/~ 2l3t Septem- 
ber 1927. 

Lease— Construction — Superior proprietor 
lettinj village from year to year and genera- 
tion after generation^Lessees applying for 
decree for under-proprietary rights— Settle- 
ment Officer ordering that "their claim was- 
dismissed but that they had secured their 
end" — Lessees not recorded as under-prop- 
rietors and not exercising such rights — 
Lessees had obtained no transferable right 
under the lease, 

Th3 taluqdar, having th*! superior proprie- 
tary rights, executed in favour of K and D 
a lease of a village which granted them tho 
whole village from year to year and genera- 
tion after generation {naslan hid ncLslan). 
K and D applied to the settlement Court for 
a dccroo that they were entitled to under 
proprietary rights and produced tho leaso 
before the Settlement Officer who ordered that 
"their claim was dismissed but that they 
had secured their end". They were never 
recorded as under-proprietors nor did they 
exercise their rights as such until the transfer 
in dispute was made. 

Held : that no uader-propriatary rights i. 
to say hereditary and transferable rights La 
the village were granted to K and D, Tli& 
order of the Settlement Officer could only 
moan that such rights wore refused to tbem^ 
They had tharefore no rights of transfer ici 
the village : 14 7. A, 7 and A. I. R 1027 

Oudh 74. Dist. [P 32S C 2^ 

H. Husain — for Appellant 

Ganpat Sahai — for respondent 

Judgment. — This is a plaintiff’s ap- 
peal. The decision in the appeal will 
be solely on the question as to whether 
under-proprietary rights were conferred 
on Khiujan Siugh and Dhauukal Biugb 
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ia the years 1863-1864. It is established 
beyond doubt and it is admitted on both 
sides, that Miita Bj,ial Singh and Dhun- 
kal Singh applied in the year 1863 for 
under-proprietary rights in the Settle- 
ment Court in the Fartabgarh District. 
On 15thDecember 1663 the taluqdar who 
had the superior proprietary rights exe- 
cuted in their favour a lease Ex 3 It 
would appear from the subsequent evi- 
dence that before he executed this lease he 
bad executed a previous lease for which 
Ex 3 was substituted. Ex 3 is callei a 
perpetual lease. It grants the whole of 
the village of Bhagesara from year to 
year and naslan bad naslan (generation 
after generation). The leasees agreed to 
pay a fixed rent to the taluqdar. This 
lease was produced before Mr. King, 
Settlement Officer, and he then passed an 
order on 15th January 1864 (Ex. A‘3 ) as 
follows : 

"To-day the plaintiQs produced the lease 
from which it appears that they have been 
granted a perpetual lease by the taluqdar 
generation after generation of the village on 
an annual jama of Rs. 401 with the excep- 
tion of flftaoQ bighas jagir land, etc, Han- 
want Lai, general agent of the taluqdar, has 
made an admission to the same effect. It is, 
therefore, ordered that In view of the applica- 
tion died by the plaintiffs the case having 
been dismissed be consigned to the records. 
The Sadar Munsanm is to ba directed to make 
entries in the sjrvay papers accordingly." 

• On the same date Mr. King, Settlement 
Officer wrote Ex. A-5 . 

"Parties present. The deed is ropicduced 
with additions which are intended to secure 
the benefit of the lease to the plaintiffs’ heirs 
and anoestors" (presumably moans successors) 
for ever. The plaintiffs have thus secured 
their end and I dismiss their claim to an 
under-proprietorship by a decree that the 
plaintiffs’ claim is rejected.” 

This is really all the evidence which 
we have in the matter. Khanjan Singh 
and Dhaunkal Singh were never at any 
time recorded as under-proprietors and 
there is no evidence to show that at any 
time did they or their succesaors attempt 
to exercise any rights as under-proprie- 
tors until their successors made the 
transfers which are challenged now. The 
learned trial Judge has found that there 
are no under-proprietary rights. The 
learned counsel for the appellant, who 
contests this finding, lays stress upon a 
decision of Ibeir Lordships of the Judi- 
cial Committee in Thakur Harihar 
Bakhsh v. Thakur Uman Parahad (l), 

(1) I.1B87J 14 Cal. 296^14 1. A. 7=4 Sar, 
760 (P.O.). 
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where their Lordships at p. 16 (of 14 
I. A.) have stated that they are unable 
to find any instance in which a gift with 
the words naslan bad naslan attached has 
been held to confer anything less than 
the absolute ownership. But the trans- 
action here is not a gift, but a perpetual 
lease. Perpetual leases in no case oonfer 
proprietary title, and in many instances 
they have been found nob to confer under- 
proprietary title. Reliance has also been 
placed on a decision of a Bench of this 
Court in Sheo Bahadur Singh v. Bishu- 
nath Saran Singh (2), where the Chief 
Judge, who was one of the Judges com- 
posing of the Bench, said that he ac- 
cepted the view that where a man is prol 
ved to have hereditary rights and there 
is nothing to show that they are non- 
transferable they must be prebumei to 
be transferable This, however, ia not 
a case in which there is nothing to show 
that the rights wore nob transferable for 
the judgment of the Settlement Court it- 
self shows that the rights were non- 
transforable. The case is clear. Kan- 
jan Singh and Dhaunkal Singh had ap' 
plied at the settlement Court for a de- 
cree that they were entitled to under- 
proprietary rights that is bo say to here- 
ditary and transferable rights in the 
village of Bhagesara The taluqdar, the 
owner of the village, granted them a per- 
petual lease which gave them hereditary 
rights. The settlement Court then de- 
clared that their suit was dismissed but 
that they had secured their end This 
can only mean, in our opinion that their 
claim for transferable rights was refused. 
There is no question of presumption re- 
maining as the presumption has been 
effectively rebutted We accordingly 
dismiss this appeal with costs 

S n./r.K. Appeal dismissed. 

(a) A. I. r7T'927 Oudh 74=2 Lu ckTT 

A. I. R. 1929 Oudh 328 

Raza and Pullan, JJ. 

Jagatjit 'Plaintiff— Appellant. 

V. 

Mohammad Asghar Ali — Defendant- 
Respondent. 

Second Appeal No. 242 of 1928, Deci- 
ded on Ist February 1929, from decree 
of Addl. Dist. Judge. Qonda, D/- 2ad 
April 1928. 
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(b) Advene poMesiion — Telukdar ii not 
required to prove actual uaer of jungle and 
waite land. 

A (ialuqdar oaaaot ba required bo prove 
aoliual user of jungle and waste land and his 
possasBion is assumed until there is definite 
proof of ouster . 8 0. 0. 177, ffolL [P 329 0 1. 2] 

(b) Adverse possession — Every owner must 
be presumed to know boundary of his own 
land. 

♦lEvery owner must be presumed to know th® 
boundary of his own land, and if ha allows 
another person to cross that boundary and 
occupy an area of 25 acres, and plant thereon 
a number of trees, and forbid the owner’s men 
Co enter the land, and his poBsesaioa extends 
lor a period of over 12 years, a title will be 
obtained by adverse [lossession , 8 0. C. 177, 

[P 330 C 1] 

Radha Krishna and AH Zahcer — for 
Appellant. 

Ohulam Hasan and Muhammad Ayub 
— for Respondent. 

Judgment. — This second appeal arises 
from a dispute between the owners of 
the two adjoining villages in the Dis- 
trict of Bahraich. The plaintiff is the 
owner of the village Shainshatarhar and 
the defendant is the owner of the village 
Gondni Bisahi. It is now found that the 
land in suit forms a portion of the village 
of Shamshatarhar, but that it has been 
in the possession of the defendant^ for a 
long period of years The question which 
we have to decide is whether the defen- 
dant has obtained a title by adverse 
possession or not. The lower appellate 
Court decided in favour of the defendant 
and the plaintiff has appealed. 

In appeal he is prepared to concede 
that the defendant is entitled to the trees 
which he has planted in this land, but 
he bases his appeal on the decision of 
the Judicial Commissioners of Oudh re- 
ported as Thakur Sheo Narain Singh v. 
Bodal Singh (l) where it was held that 
the mere planting of trees does not neces- 
sarily dispossess the owner of the land. 
That ruling however, is not altogether 
in favour of the present appellant. It 
goes on to say that ' to dispossess the 
owner" the other party 
"must assert clearly that ho claims the right 
to bold possession as owner or his bcnducb 
must be such as to amount bo an assertion of 
an intention to exclude the actusl owner." 

It is true that both in the ruling which 
:we have cited and in many subsequent 
Irulings of the Oudh Courts it has been 
Ibeld that a taluqdar cannot be required 


(1) [1905] 8 0. C. 177. 
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to prove actual user of jungle and waste 
land and his possession is assumed until 
there is definite proof of ouster. In this 
case the lower appellate Court has con- 
sidered the ruling to which we have 
referred in Thakur Sheo Narain Singh 
V. Bodal Singh (l). He has clearly hold 
that in the present case there is further 
proof of adverse possession over and 
above the plantings of trees. As it was 
not clear from the judgment what this 
further proof was, we have read the evi- 
dence of the witnesses to whom the 
learned Judge has referred as supporting 
the defendant’s case. The facts that we 
find to have been proved are as follows; 

Years ago the boundary between these 
two villages was lost. For at least 26 
years the defendant has used the land on 
the west side of the pathway which 
runs between the two villages During 
this period he has planted some four 
hundred shisam trees and five hundred 
clumps of bamboos. In fact he has created 
what is virtually a small forest. Thus 
it is not a case where a man has planted 
a few isolated trees. He has made regu- 
lar systematical plantation. In addition 
to this there is the oral evidence of three 
persons who wore at one time in the 
service of the plaintiff and whose evi- 
dence has not been discredited by any 
questions put to them in cross-examina- 
tion. The first of these is witness 

11 Zamirul Hasan, who was a munsarim 
of the plaintiff’s estate in the years 1913- 
1914, He found at that time not only 
that the defendant was in possession of 
the land lying to the west of the path, 
but that he employed two persons as 
rakhwalas who forbade access to the 
land to the servant of the plaintiff. He 
even went so far as to forbid the witness 
himself from cutting some bamboo shoots 
in order to determine the boundary. The 
two other witnesses were a ziladar’s 
moharrir and a sipahi who deposes to 
the preceding year when a dispute arose 
because tbe defendant had impounded 
the cattle of the plaintiff's tenants for 
grazing in this area. On that occasion 
the matter was referred to the Tahsildar 
who found that the area on the west of 
the path actually belonged to the defen- 
dant and refused to take any action 
against him These assertions of the 
defendant’s title v/ere made more than 

12 years before the suit was brought in 
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April 1926 la our opiaioa Buoh aobion 
00 the pirt of the defeaiaat's oondaot 
amouats to "an assertioa of aa iateatioa 
to exclude the aotuil o^aer " It is not 
open to the plaintiff to say that he did 
not know where his own boundary was 
and so to maintain that the possession 
pi the defenilanb could nob be adverse 
lEvery owner must be presumed to know 
,the boundary of his own land, and if he 
jallows another person to cross that 
boundary and occupy an area of at least 
25 acres, possibly more, and plant thereon 
a number of trees, and forbid the owner's 
men to enter the land, and this posses- 
sion extends for a period of over 12 
lyeaTS, we must hold that a title has been 
obtained by adverse possession. Thus 
in the present case we find that the lower 
appellate Court cime bo a correct deci- 
sion and wo dismiss this appeal with 
costs. 

S.N /r K. Appeal dismis'ied. 

A. 1. R. 1929 Oudh 330 

Stuart. C. J. and Raza, J. 

Bhagwati Pershai — Appellant. 

V. 

Nandu Lal and others — RespDndents. 

First Appeal No 8 of 1928, Decided 
on 25th September 1928, against order 
of Assistant Collector, First Glass, Kheri, 
D/- 17th October 1927 

U. P. Land Revenue Act (3 of 1991), S. Ill 
— Objector'i title admitted— Plea of pre- 
vioui partition doei not raiie queition of 
proprietaiy title. 

Aq aaserbioQ in an objection that there had 
been a previous private partition does not 
make the objection an objection involving a 
question of proprietary title whire the title 
to the share of the objector is admitted 10 
0. G. 201, Ref. [P 332 C 2] 

Ram Bharose Lal and Bam Das — for 
Appellant. 

J K. Tandon — for Respondents 

Judgment — This is a defendant's ap- 
peal. The facts are as follows : Three 
inembera of the same family owned bet- 
ween them the whole of the village of 
Dilawalpur in the Kheri District and 
fourteen annas of the village of Saraiyan 
In the Kheri District. The renaining 
two annas in the Saraiyan village be- 
longed to a distant rolation called Gauri 
Shankar. In Dilawalpur Madho Ram 


had a share of eight annas which hacF 
been partitioned by a regular revenue 
partition and was designated as mahal 
Madho Ram The remainder of the vil- 
lage had been partitioned in the same 
manner and was designated as mahal 
Matapur. Mata Prasad held four annas 
in mahal Matapur and Durga Prasad held 
the remaining four annas. In Saraiyan^ 
Madho Rim held ten annas, Mata Prasad 
held two annas, Durga Prasad held two 
annas and Gauri Shankar held two annas. 
Madho Ram had originally only eight 
annas and Mata Prasal and Durga Prasad 
had three annas each, bub before 139S 
Mata Prasad and Durga Prasad had each 
transferred one anna to Guman Singhs 
Guman Singh had transferred these shares 
to Madho Ram. Thus we have it that 
in 1898 Madho Ram hrxd eight annas in 
Dilawalpur and ten annas in Saraiyan, 
On 8th April 1890, Mata Prasad and 
Durga Prasad transferred their shares in 
Saraiyan to Madho Ram Madho Ram in 
exchange transferred to them four annas 
and six pies in mahal Madho Ram in 
Dilawalpur. Subsequently Madho Ram 
acquired Gauri Shankar’s two annas and 
beoamo the owner of the whole of Sarai- 
yan Mata Prasad and Durga Prasad 
subsequently transferred their shares of 
two annas and three pies each in mahal 
Madho Ram in Dilawalpur to certain 
persons who are parties to the suit. 
Madho Rim died and was succeeded by 
his son Bhagwati Prasad Nandu Lal, 
one of the transferees already mentioned, 
applied on 13th May 1927, to the revenue 
Court under the provisions of S. 107, 
Local Act 3 of 1901, for a partition of 
his share in accordance with the provi- 
sions of Chap. 7 of the Act. Other trans- 
ferees subsequently claimel*partitiou of 
their shares. 

The proclamation required bv S. 110 
called on the other parties (includ- 
ing Bhagwati Prrxsad) to appear and 
state their objections on or before the 
21th June 1927. Bhagwati Prasad ap- 
peared on that day and made an objection 
which he was permitted to formulate on 
2ad July 1927. He formulated his objeo- 
tion on that date. This objection was 
in the main that no inborferenoa should 
be made with the arrangement arrived 
at in 1898 when his father had trans- 
ferred four annas and six pies of his share 
in mahal Madho Bam, village Dilawal- 
pur, to Mata Prasad and Durga Prasad. 
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The partition ojntiaued as proviJed by 
the provisions of the Chapter, the objec- 
tion of Bhagwati Prasad being retained 
for decision by the Assistant Collector 
making the partition. On 17th October 
1927, the Assistant Collector found that 
Bhagwati Prasad was the owner of a 
three annas six pies share in the mahal 
in question, but he found that he was 
not entitled to enforce any arrangement 
which had been made in 1898. The 
learned Assistant Collector, however, 
stated that Bhagwati Prasad should be 
first allotted the specific plots mentioned 
in the fard Ex. 7. Pard Ex. 7, contains 
the arrangements which were stated to 
have been made in 1898. At first sight 
it would appear that in these circum- 
stances Bhagwati Prasad, who is the 
appellant before us, has no grievance and 
nothing to appeal against as the order 
could almost be read as complying ex- 
actly with his request. Bub his learned 
counsel has pointed out that it is pos- 
sible that if the provisions of S. 117 be 
complied with exactly, deductions may 
be made from the lands hold by tenants 
whoso rents he is at present collecting 
alone. 

This appeal has been filed to the Chief 
Court on the allegations the Bhagwati 
Prasad made an objection raising a ques- 
tion of proprietary title which had nob 
already been determined by a Court of 
competent jurisdiction, that the learned 
Assistant Collector himself inquired into 
the merits of the objection and decided 
it, and that therefore, an appeal lies 
direct to the Chief Court unler the pro- 
visions of S. 112 of the Act. 

The learned counsel on the other side 
has argued that no appeal lies to the 
Chief Court as the objection of Bhagwati 
Prasad did not raise a question of pro- 
prietary title. In order to consider the 
force of this argument of the learned 
counsel for the respondent we have to 
look closely at the words of the objection 
of Bhagwati Prasad. Bhagwati Prasad 
stated in this objection that he was a 
oosharer to the extent of three annas 
and six pies in the village. No one has 
denied that fact. Ho is a cosharer to 
the extent of three annas and six pies, 
and he has been recorded as a sharer of 
three annas and six pies He continued 
that a partition had already been made 
of that share, and that the partition 


stood entered in the Qovernmeot papers 
and then added the plea that a partitioD 
could not be made a second time. His 
main plea was, therefore, that the share' 
of which ho was admittedly the pro- 
prietor had already been partitioned ioi 
such a manuer as precluded its subse- 
quent partition. He added at the end of 
the application that Nandu Lal could* 
not be eutitled to a partition of the plots 
held by him as he had been for more 
than twelve years in sole possession and 
occupation of that share separately in 
the capacity of absolute proprietor. It 
is somewhat difficult to understand what 
exactly he meant by the last portion of 
this objection. He can hardly be held 
to set up that his title to the three annas 
six pies share was based upon adverse 
possession, for his title to the three annas 
and six pies was based on something 
much better than adverse possession, and 
was nob questioned. The effect of the 
objection, as we understcind it, was that 
as the property had already been parti- 
tioned once it could not be partitioned 
again. Is this an objection involving a. 
question of proprietary title We shotiltl 
have had no difficulty in deciding this 
matter, had it not been that the question 
has become to a certain extent compli- 
cated by certain decisions of their Lord- 
ships of the Allahabad High Court In 
the first of these decisions Muhamviad 
Jan V. Sadanand Pande (i) in an appli- 
cation for partition before an Assistant 
Collector certain parties raised an objec- 
tion that they were exclusively entitled 
to a portion of the land sought to bo par- 
titioned. 

The Assistant Collector tried the 
question of title so raised under S. 113, 
Lind Revenue Act — that section has nob 
been materially altered now — and decided 
it in favour of the objectors. The appli- 
Gints appealed to the Collector, who en- 
tertained the appeal. A subsequent ap- 
peal was taken both to the Commissioner 
and the Board of Revenue Before the 
partition proceedings were completed the 
unsuccessful objectors filed a suit in the 
civil Court praying for a declaration for 
a decree that the lands in question were 
their exclusive property. It was held 
that that suit was maintainable because: 
it had been instituted before the comple- 

(1) [1906] 28 All. 394=3 A. L. J. 43=(l900l 
A. W. N. 30. 
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tioD of the partition proceedings. It 
may well be said that the decision in 
that case does not at first sight appear 
very material to the point before us, but 
we quote it as it was referred to in a 
subsequent decision of the Allahabad 
High Court In Muhammad NasarUllah 
Khan v. Muhammad Ishaq Khan (2) a 
Bench of the Allahabad High Court held 
that, when in a suit for partition of a 
revenue paying land one of the non-appli- 
cants alleged that under a private parti- 
tion he was in possession of certain lands 
and claimed those lands for himself, and 
the Collector in appeal ordered those lands 
to be given to him, no question of pro- 
prietary title was thereby raised, and 
that no appeal lay to the District Judge 
against the order of the Collector The 
District Judge having considered that 
the decision in Muhammad Janv. Sada~ 
nand Pande (1) afforded authority for 
the view that an appeal did lie to him, 
the Bench quoted that case as distin- 
quishable. They quoted in support of 
their finding a decision in Tulshi Rat v. 
Oate Bam Bai (3). There it had been 
held that, where certain persons inter- 
vened in proceedings before a Court of 
Revenue for the imperfect partition of 
certain zamindari lands alleging an ex- 
isting partition and taking exception to 
the method proposed for the division of 
the common lands, there was no question 
of proprietary title raised This decision 
was thus authority for the proposition 
that an assertion in an objection that 
there had been a previous private parti- 
tion, did not make the objection an ob- 
jection involving a question of proprie- 
tary title But we find that in a sub- 
sequent decision in Bam Narain v. 
Jagannath Prasad (4) a Bench arrived 
at a decision which appears to us incon- 
sistent with the previous decision. No 
reference was made to the previous deci- 
sion. At p 116 it is noted : 

'Upon nobice boiag lasuod to the recorded 
ooaharera, the plalntifl JAgannath raised an 
objection to the effect that the village had 
already been privately partitioned, that a 
definite portion of it had been allotted to hia 
share and that that portion could not be par- 
titioned again. He chus raised a question of 
proprietary title." 

(2) [L910] 82 All. 523=6 I. C. 833=7 A. L. J. 

658. 

(9) [1904] A. W. N. 225. 

(4) [1916] 39 All. 115=32 I. G. 184=14 A. 

L. J. 28. 


Thus there is no clear authority in the 
Allahabad High Court upon the point. 
The opinions appear to be divided. We 
are not aware that this pDint has ever 
been directly raised before the Chief 
Court We find in the Judicial Com- 
missioner’s Court in Bam Autar v. 
Thakur Jagannath Baksh Singh (5) that 
the question was considered though not 
directly. Mr. Chamier at p 207 said : 

"According to the finding of the lower ap- 
pellate Court the parties agreed to recognize 
each other as the separate owners of the land 
allotted bo them. It is olaar enough that 
Government is not bound to take any notice 
of such a partition. But are the parties them- 
selves bound by it in case one of them sub- 
sequently applied to the revenue Courts for a 
partition of the estate ? I think not. The 
Land Revenue Act shows that a joint pro- 
perty must on partition be divided up accord- 
ing bo the shares of the parties therein. In 
the present case 1 do not understand that the 
private partition was intended to alter the 
shares of the parties, it was merely an arranga- 
mont to prevent ooustant disputes about the 
profits. Suoh a partition holds good till a 
regular partition is effeoted but no longer.” 

This decision does nob exactly touch 
the point before us. We have to con- 
sider without assistance from previous 
decisions what is the meaning of words 
“involving a question of proprietary 
title,” in S. 111. We are quite clear as 
to Bhagwati Prasad’s position. Ho owned 
a share of three annas and six pies. No- 
body says he owned less He did nob 
say he owned more. Nobody questions 
his title to that share. But his case was 
that the partition officer should not in- 
terfere with the allocation of land made 
between his father Mata Prasad and 
Durga Prasad in 1898. Does suoh an 
objection involve any question of pro- 
prietary title ? We think nob He went 
on to say, that the partition effeoted in 
1893 was a final partition and good in 
law. It can be argued that it was not a 
final partition and good in law as it was 
not a partition under Chap. 7 which had 
become complete by confirmation of the 
Collector under the provisions of S. 131, 
Looal Act 3 of 1901. In any ciroum- 
atanoes this suggestion that this parti- 
tion was good in law did not involve any 
question of proprietary title His plea 
that ha should be permitted to retain 
certain land in his separate enjoyment 
also did not involve any question of pro- 
prietary title. In these circumstanoes 
we consider that the preliminary objeo- 

(6) [1907] 10 O. C. 204. 
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tioa prevails aad thab no appeal lies to 
this Court. We, therefore, dismiss this 
appeal with oosbs. 

M.N /r K. Appeal dismissed. 

A. I R. 1929 Oiidh333 

^ Srivastava, j. 

Sadhnoo — Appellant. 

V. 

Baiju and another — Respondents. 

Second Rent Appeal No. 46 of 1928, 
Decided on 14th September 1928, against 
decree of Second Addl. Dist. Judge, Luck- 
now, D/- 20bh April 1928. 

(a) Oudh Rent Act, S. 127 — Landlord 
knowing tenant to be dead giving receipt! 
in deceaied tenant's name and entering 
defendant’s name only as person making ac- 
tual payment — Landlord did not wish to 
treat defendant ai te.nant — Landlord and 
Tenant. 

The fact, that the landlord after knowing 
that the original tenant was dead, passes 
raoeipts only in the deceased tenant's name, 
and enters the nani) of the defendant only 
in the coliima headed " nami of person ac- 
tually miking paymin'j, " strongly shows 
that thj landlord did not intend to treat the 
defendant as tenant anl so landlord's suit to 
eject defendant is not barred on account of 
such receipts 7 0. JV. N. 132, ReL on . 1 Cal, 
391 (P. C.), DiU. [P 3330 2] 

(b) Oudh Rent Act, S. 127~Scope. 

Where a landlord, erroneously believing 

defendant to be deceased tenant's heir sues 
him for ejectment under S, GJ, and issues 
notice to him of ejectment, no weight can ba 
attached to his erroneous admission that de- 
fendant was deceased tenant's hiir in a suit 
for ejectment under S. 127. [P 334 0 1] 

B. B. Lai — for Appellant. 

Badha Krishna — for Respondents. 

Judgment. — This is a second rent 
appeal by the defendant who has been 
nnsuccessful in both the Courts below. 
The appeal arises out of a suit for ar- 
rears of rent and ejectment under S. 127, 
Oudh Rant Act. The facts are that one 
Sukhnandan was a tenant of certain 
lands belonging to the plaintiffs. He 
died a few years ago and was succeeded 
by his widow, Mb. Jasoda. Mt . Jasoda 
also died about two years before the 
institution of the present suit. 

It appears that on Mt Jasoda'a death 
the defendant entered into the posses- 
sion of the holding The defence raised 
to the plaintiff’s claim for arrears of 
rent and ejectment under S 127, Oudfi 
Rent Act, was that the.'defendant-appel- 


lant had been recognized as a tenant by 
the landlord and the suit under S 127» 
was, therefore, not maintainable. Both 
the lower Courts have rejected this plea* 
of the defendant. 

The learned counsel for the defen- 
dant-appellant has relied before me in 
support of the alleged recognition of the 
defendant as a tenant by the plaintiff 
landlord, firstly, upon their receipts for 
rent paid by the defendant ; secondly^ 
upon the plaint dated 30th March 1926, 
in a suit brought under S. 62, Oudh 
Rent Act, and, thirdly, on a notice of 
ejectment issued in 1926. The argu- 
ment is that the facts of the landlord 
having accepted rent from the defendant^ 
of his having instituted a suit for eject- 
ment against him under S 62, on the 
ground of his having sublet the holding 
and of his issuing a notice of eject- 
ment against the defendant show thet he 
recognized the defendant as a tenant. 
As regards the payment of rent, it is ad- 
mitted that two of the receipts relate to 
payment of rent for years preceding the 
death of Mt. Jasoda. As regards the 
third receipt it relates to rent for the. 
year in which Mt Jasoda died. It isj 
important to note that in all these re 
oeipts the name of Sukhnandan is en- 
tered in the ODlumn headed " Name of 
tenant ” and the name of the defendant 
appears only in the column headed 

N ime of person actually making pay- 
ment " It is not denied that the land- 
lord knew of the fact of Sukhnandan 
being dead when these receipts were is- 
sued by him. In my opinion, the fact 
that the receipts were given in the name 
of Sukhhandan, the deceased tenant, 
strongly shows that the landlord did 
not intend to treat the defendant as a 
tenant. The case is parallel to the case 
of Basamoy Purkait v. Srinath Moyra. 
(1) in which it was held that where the 
old tenant’s name occurred in rent re- 
ceipts under the heading “ tenant’s, 
name " and the name of the purchaser 
from the tenant occurred under a differ- 
ent heading as sarbrakar, the landlord 
by those receips did nob mean to re- 
cognize the purchaser as a tenant. 
The learned counsel for the defendant- 
appellant relied upon the decision of 
their Lordships of the Privy Council 
in Banee Sonet Koer v. Mirea Himmut 

(l) [1903] 7 0. W. N. 132. 
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Bahadoor (2). The faoba of thab case are 
quibe 'disbiaguiahable from the preaeot 
•case. Ib musb. depend upon the circum- 
stances under which the rent was ac- 
cepted whether the acceptance should be 
construed as an admission of tenancy 
or not. 

Next as regards the suit under S 62. 
Oudh Rent Act, and the notice of eject- 
ment in 1926. The plaint in the suit 
for ejectment leaves no room for doubt 
.that it was brought against the defendant 
under the impression that he was the 
heir of Sulihnandan. Evidently the 
Inotice of ejectment was also issued on 
the same basis. The suit and the notice 
both were subsequently withdrawn. No 
value can, therefore, be attached bo any 
inference which might have been possi- 
ble to draw from these proceedings if 
they had not been withdrawn. In any 
case the only inference which could 
possibly be drawn from these proceed- 
ings was an inference about the defen- 
dant being the heir of Sukhnandan. It 
has been found by both the Courts be- 
low and is not denied by the defendant 
thab he is not the legal heir of Sukh- 
nandan in respect of the tenancy in ques- 
tion. The admission, therefore, was 
clearly an erroneous one and under the 
circumstances no weight can be attached 
to it. 

For the above reasons, I agree with 
the lower appellate Court that the de- 
:fendant-appellant cannot be considered 
to have been admitted to the tenancy by 
the landlord and the suit against him 
under S. 127, Oudh Rent Act, was pro- 
perly maintainable. The appeal fails 
and is dismissed with costs. 

S.N./b.K. Appeal dismissed. 

(a) [1875] 1 Cal. 891=3 I. A. 92=25 W. B. 

239^3 Sar. 608 (P. C.). 
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Misra, J. 

Bamman Singh and another — Defend- 
ants — Appellants. 

Dilla Singh and another — Plaintiffs — 
Respondents. 

Second Appeal No. 108 of 1928, De- 
cided on 8th November 1928, against 
decree of Sub- Judge, Hardoi, D/- 22nd 
December 1927. 


(a) Arbitration— Partiea cannot be allowed 
to ihow that arbitrator’! award wai wrong 
on merits. 

The arbitrators are judges ol both the ques- 
tions oE fact and of law and the parties oan- 
nob bs allowed bo show Bubsequently that 
their deoisiou was wrong on the merits. 

[P 335 C 2] 

(b) Oudh Rent Act (1886), S. 5 — Division 
of occupancy holding among different per- 
sons claiming as heirs of deceased tenant 
cannot amount to transfer, 

A ' transfer’ in law must be deemed to 
imply a transfer by a person entitled to that 
property in favour of a person having no 
title otherwise. [P 336 G 1] 

Where a holding is olaimed by different 
heirs of a deceased occupancy tenant or where 
the occupancy tenure forms part of the pro- 
perty of a joint family or of co-tenants and a 
division takas place among such persons, it 
cannot be held that the transaction amounts 
to a transfer from one having a right iu 
favour of one having no right at all : 33 AIL 
113, Foil. ; 23 All. 383 (P.C.), Dist. [P 336 0 1] 

A. P. Sen and Naimullah — for Appel- 
lauts. 

Ohulatn Husain — for Reapoudeuta. 

Judgment — Tbia ia an appeal in a 
declaratory auit, which waa diamiaaed 
by the Muuaif of Bilgram, but has been 
decreed in appeal by the Subordinate 
Judge, Hardoi The facta of the oaae are 
that one Chhutta Singh, resident of vil- 
lage Dabha, District Hardoi, waa an oc- 
cupancy tenant holding land meaBuring 
8 bighas 5 biswaa iu ocoupinoy tenure 
and a house and certain moveable pro- 
perty situate in that very village He 
died on 17th September 1925 After 
his death a dispute arose in respect of 
his property between the plaintiff-res- 
pondenta, who alleged that they were 
his sons and the defendanta-appellants, 
who alleged themselves to be his next 
heirs being his oousins. The appellants 
deny the legitimaoy of the respondents. 
An application was made for mutation 
of names by both the parties in the 
revenue Court, which ordered mutation 
in favour of the appellants on 15bh 
March 1926. Before the respondents 
oould file an appeal the parties agreed to 
refer their whole dispute to the arbitra- 
tion of two persons named Gulab Singh 
and Bakhtawar Singh both of Dabha. 
The agreement to refer their dispufio to 
arbitration was executed on 22ad Maroli 
1926, (Ex. 2) and the arbitrators deli- 
vered their award (Ex. 3) on 24th March 
1926. After the award both the parties 
applied to the revenue Court to the 
effect that their disputes had been set- 



1929 Bamm^n Singh v. Dilla Singh (Misra, J.) Oudh 335 


tied by the said arbitrators and they 
accepted the award aad prayed for mu- 
tation of names to be effected in ac- 
cordance with the award. This applica- 
tion was filed on 7th April 1926 (Ex. 1). 
On 2nd May 1926, the revenue Court 
rejected the application on the ground 
that the award of the arbitrators atnoun- 
toL to a transfer of an occupancy tenure 
and was, therefore, invalid and could not 
be given effect to. The plaintiffs-res- 
pondents thereupon instituted the pre- 
sent suit in which the present appeal 
has arisen on 1st Mirch 1926, asking 
the Court to declare their title in respect 
of the property given to them by the 
arbitrators under their award dated 24th 
March 1926. 

The suit was contested by the defend- 
ants’appellants on the ground that the 
plaintiffs were not legitimate sons of 
Chhutta Singh and the award of the ar- 
bitrators was invalid on the ground that 
it operated as transfer of an occupancy 
tenure which was invalid in law. The 
learned Munsif of Bilgram who tried the 
suit accepted the defence and held that 
the plaintiffs were not legitimate sons 
of Chhutta Singh and the award was in- 
valid since it operated as a transfer of 
an occupancy tenure. He, however, was 
of opinion that the award was valid in 
other respects. In result he dismissed 
the plaintiffs' snit by his decree dated 
€th August 1927. The plaintiffs took 
the matter further in appeal to the Sub- 
ordinate Judge of Hardoi, who took a 
different view of the case. He has held 
that the award is good and opera- 
tive and is binding upon the parties. In 
this view he allowed the appeal and 
decreed the plaintiffs-respondents’ suit 
fay his decree dated 22nd December 1927. 
The defendants-appellants have now ap- 
pealed to this Court and the main point 
which has been argued in second appeal 
before me is that the award of the arbitra- 
tors should be deemed as invalid and in- 
operative on the ground that it can only 
be treated as a transfer of an occupancy 
tenure in favour of the plaintiffs-respon- 
dents who have been held to be illegiti- 
mates sons of Chhutta Singh. The case 
has bean argued at great length before 
me and I have come to the conclusion 
that the judgment of the learned Subor- 
dinate Judge is correct and must be 
affirmed. 

I now proceed to give my reasons for 


the same. It is clear from the facts 
stated above that the plaintiffs-respon- 
dents’ claim to be the legitimate sons of 
Chhutta Singh and in that capacity put 
forward their claim to his occupancy 
holding in the revenue Court. The de- 
fendanbs-appellants denied their legiti- 
macy and advanced their claim to the 
said holding on the ground that they 
were the next heirs of the deceased. The 
revenue Court accepted the objections 
filed by the defendants-appellants and 
allowed mutation in their favour. It is 
obvious that the finding of the revenue 
Court that the plaintiffs-respondents 
were not the legitimate sons of Chhutta 
Singh was not finding of a competent 
Court and could not bo considered to be 
binding on the parties till the matter 
had been decided by civil Court. It is 
also clear that the plaint iffa-respondeuts 
wanted to appeal from that decision as 
would appear from the recitals of the agree- 
ment to refer the matter to arbitration. 

It was in this stage that the mat- 
ter had bean referred to arbitration. The 
arbitrators decided to allot a major por- 
tion of the holding of Chhutta Singh to 
the plaintiffs-respondents and the rem- 
aining portion to the defendants-appel- 
lants who were his cousins. Although 
they did nob state in their award that 
the plaintiffs-respondents are the legi- 
timate sons of Chhutta Singh, yet 
it must be held that this was their im- 
plied finding otherwise they should not 
have allowed any portion of the land to 
the plaintiffs-respondents. The arbitra- 
tors were judges of both the questions 
of fact and of law and the parties oannob 
be allowed to show subsequently that 
their decision was wrong on the merits 
It is also clear from the facts that the 
award of the arbitrators was accepted 
by the parties as will appear from the 
application filed by both of them in the 
revenue Court on 7th April 1926 ; vide 
Ex 1. 

It, therefore, appears to me that 
the said award is binding upon the 
parties aad in the face of it the defend- 
ants-appellants cannot be allowed bo 
prove that the plaintiffs-respondents are 
not the legitimate sons of Chhutta Singh, 
and, therefore, not entitled to any por- 
tion of his property. The learned Mun- 
sif was, therefore, entirely wrong in tak- 
ing up that question and in giving a find- 
ing thereon, contrary to one which was 
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to be implied from the award o( the ar- 
bitrators. For the purpose of this case 
the plainbifls-respoQdeuts must, there- 
fore, be held to be the legitimate soq3 of 
Ghhutta Singh and as ouoh entitled to 
the portion of the occupancy tenure al- 
lotted to them by the arbitrators under 
their award dated 24th March 1926, 
(Ex. 3). 

As to the next point, namely, that the 
award is bad in law on the ground that 
it must be deemed to be a transfer of an 
occupancy tenure 1 have come to the con- 
clusion that this contention is not sound. 
My finding on point 1 which relates 
to the legitimacy of the plaintiffs-res- 
pondents takes away entirely the force 
of the contention now urged on behalf 
of the defendants-appellants. Even if it 
were not so I am not prepared to hold 
that an occupancy tenure in Oudh, which 
is non-transferable under S. 5, Oudh 
Bent Act 22 of 1686, cannot he divided 
or partitioned amongst the members of 
the family of a deceased occupancy tenant 
or amongst several persons who may 
claim to be the heirs of such a tenant. 
A division of such a tenure cannot be 
treated as a transfer. A ‘transfer’ in 
law must be deemed to imply a transfer 
|by a person entitled to that property in 
Ifavour of a persoji having no title other- 
Iwise. Such a transaction relating to an 
joccupancy tenure must, therefore, be 
jdeemed to be inoperative. Where, how- 
jever, the holding is claimed by different 
iheirs of a deceased occupancy tenant or 
I where the occupancy tenure forms part 
of the property of a joint family or of 
co-tenants and a division takes place 
among such persons, it cannot be held 
that the transaction amounts to a trans- 
fer from one having a right in favour of 
one having no right at all. In such a 
case all the persons must be deemed to 
have a right in the holding and when the 
parties divide it among themselves their 
action must be considered to refer to the 
right possessed by each party to whom 
the land has been allotted on division or 
partition 

I am supported in this view by a de- 
cision of the Allahabad High Court re- 
ported as Baghunath Kalwar v. Bala- 
dten Kalwar (1). It was held in that 
case that where the parties were joint 
tenants of a certain occupancy bolding 

(1) [1911] 33 All. 143 = 11 , C. 393 = 7 
A, L. J 91S, 


and disputes arose between them which 
were referred to an arbitration and the 
arbitrators partitioned the tenure, it 
could not be said that the agreement and 
the partition effected by the arbitrators 
were invalid in law. It may be as 
pointed out in that case, that such a 
partition or division may not be binding 
upon the landlord * unless made with his 
consent, but it cannot be said that it 
is not binding among the joint tenants 
themselves. 

On behalf of the appellants reliance 
was placed upon a ruling of their Lord- 
ships of the Privy Council reported as 
Jafri Begam v Ah Baza {2) It was 
pointed out that their Lordships of the 
Privy Council held in that case on p 392 
that if the arbitrator in his award laid 
down a course of devolution in respect 
of the property which was the subject- 
matter in dispute different from the ordi- 
nary principles of Mahomedan Law such 
a course must be held to be invalid 
My attention was drawn to the remark 
of their Lordships that the property 
which was divisible in law could not be 
made by an arbitrator indivisible for 
ever. I am fully bound by this decision 
of their Lordships of the Privy Council, 
but I am of opinion that this case does 
not help the defenlants-appellanbs. The 
award nowhere lays down anything 
which is contrary to law The division 
of an occupancy tenure between the two 
parties, both of whom claim it as heirs 
of the decease:!, cannot be considered as 
shown by me above to be contrary to any 
principle of law. An occupancy tenure 
is certainly heritable though not trans- 
ferable. I am, therefore, of opinion that 
this case can be no authority for hold- 
ing that the award is invalid or inope- 
rative. The appeal, therefore, fails and 
is dismissed with costs. 

S.N /r K. Appeal dismissed. 


(2) [1901] 23 All. 303 = 26 1. A. Ill = ft 
Bar. 27 (P.O.), 
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Misra. J. 

Bashir Ahmad and others — Plaintiffs — 
Appellants. 

V. 

Farshotam and others — Defendants — 
Respondents. 

iSeoond Appeal No. 410 of 1928, Deci- 
ded on 4th February 1929, from decree 
of Sub-Judge, Barabanki, D/- 28th August 
1928. 

(a) Civil P. C., S. 100 — Adverse poitesiion 
is mixed question of lew and fact. 

The question of adverse possession is a 
mixed question of law and faot and it is 
always open to the Court of seaond appeal to 
examine the facts established In the case and 
to determine for itself whether they are suffi- 
cient to establish in law the adverse posses- 
sion which is claimed on the basis of those 
facts : A, J. R, 1917 P.C. 83, Rel. on. 

[P 380 G 2 P 339 C 1] 

(b) Adverse possession — Cosharers — Posses- 
sion of one is not adverse unless there is 
ouster — Denial of title is ouster, 

IE a property belongs no several cosharers 
and one cosharer is in possession of the entire 
property, his possession cannot be deemed to 
be adverse to other cosharers. He must be 
deemed to be in possession on behalf of thd 
other Gosharers and adverse possession cannot 
bo founded on the basis of such exclusive 
possession, unless there has been an ouster of 
the other cosharers. The ouster takes place 
when the title of the other cosharers is 
denied ; referred. [P 339 G 2] 

(c) Advene possession — Cosharers — One 
cosharer mortgaging joint property exempt- 
ing some plots — Exemption does not prove 
his exclusive title to them or ouster of other 
cosharers. 

Where a cosharer while mortgaging joint 
property exempted certain plots therein, the 
fact of mere exemption of these plots would 
not indicate that he was in exclusive posses- 
sion of these plots and therefore, had become 
exclusively entitled to them, and had power 
to mortgage them in entirety thus constituting 
an ouster of the other cosharers with respect 
to these plots. [P 399 0 9] 

(d) Aaverae possession^Cothareri — Muta- 
tion in the name of one without denial of 
title of others dooa not establish. 

Mutation in the name of one cosharer can- 
not be any indication of adverse poBsession 
until it is shown that it was obtained after a 
clear declaration to the effect that the title of 
other cosharers was denied. [P 340 G 1] 

(e) Cosharer ^Right against treipaiser^ 
One cosharer can sue to eject trespasser 
from entire property — Suit does not cste- 
blish ouster or denial of other cosharer's title. 

One cosharer can maintain a suit for eject- 
ment in respect of the entire property against 
a trespasBer. The mere faot that a cosharer 
brings such a suit can therefore be no evidence 
that hr denied the title of the other cosharers. 
It is a question arising out of bis exclusive 
poBsession, but can be no evidence of a denial 

isa9 0/4S ft 44 


of the title of the other oosharers. The suit 
brought by one cosharer would in the eyes of 
law be considered for the benefit of the other 
cosharers and the latter wculd be entitled to 
take advantage of such proceedings. [P 340 Cl] 

M. Wasim and Khaliq~u.z-zaman — for 
Appellants. 

Ohulam Hasan — for Respondents. 

Judgment. — The question involved in 
this appeal is one relating to adverse 
possession. The facts of the case are 
rather complicated and will be found in 
detail in the judgment of the learned 
Subordinate Judge of Barabanki. Shortly 
stated they are as follows ; 

There is a village named Mamreznagar 
in the District of Barabanki which was 
at the time of the Regular Settlement 
divided prinoipally into two pattis, one 
patti Afzal Khan consisting of 9 annas 
and 4 pies share and the other patti 
Mansab Khan consisting of 6 annas 8 pies 
share. We are only concerned in this 
case with patti Mansab Khan. The co- 
sharers of patti Mansab Khan were : 

A. P- 

1. Mansab Khan himself ... 4 11 

2. Muhammad Ali and his two 

brothers ... 1 5 

3. Azima Bibi ... 0 4 

6 8 

On the 1st June Mansab Khan mort- 
gaged his whole share consisting of 4 
annas and 11 pies to one Muhammad 
Kasim, by a deed of conditional sale. 
He, however, exempted from the said 
mortgage certain plots of laud, which 
were entered in the village papers 
at the time of the Regular Settlement 
as sir and khudkasht of the cosharers 
owiag patti Mansab Khan. The num- 
bers of the plots reserved were 332, 
334, 344, 350 and 382. It appears that 
after this mortgage Mt. Azima Bibi died 
and her four pies share was inherited by 
Mansab Khan and he, therefore, became 
the owner of five annas three pies share. 

On 17tb July 1889, Mansab Khan 
mortgaged the whole of his share five 
annas three pies to one Fida Husain in- 
cluding the plots which had been exempt- 
ed by him from the mortgage-deed in 
favour of Muhammad Kazim By a series 
of transactions the mortgagee rights of 
Fida Husain passed to Lala Purshottam 
DasB and Ram Prakash who constituted 
at the time of the assignment members 
of a joint family. The assignment in 
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tlieir fayoar is dated 26th May 1892. 
Muhammad Kazim brought the suit for 
foreoloBure in respeot of, four aunaa eleven 
pies share ou the basis of his mortgage- 
deed dated 1st June 1886. He implead- 
ed Furshotam Das and Bam Prakash in 
his suit as puisne mortgagees. He ob- 
tained a preliminary decree on 26th De- 
cember 1894, which was ma.de absolute 
on 16th July 1895. 

One Abdul Ilafees, father ol plaintiffs 
1, 2 and 3 brought a suit for pre-emption 
in respect of four annas eleven pies share 
which had been foreclosed in favour of 
Muhammad Kazim. His suit was dec- 
reed on 29th August 1898. After the 
death of Abdul Hafees the aforesaid plain- 
tiffs succeeded to the said shaie of four 
annas eleven pies which he had acquired 
by pre-emption. It may be stated that 
this foreclosure decree had no congern 
with the five plots of land mentioned 
above which had been exempted from the 
mortgage of 1896. 

Parshotam Das and Bam Prakash* then 
put the mortgage of the 17bh July in suit 
and obtained a preliminary decree for 
foreclosure in respect of the entire share 
of five annas and three pies including the 
plots in dispute on 10th March 1893. 
This decree was made absolute on 2Ist 
December 1897. 

It may be stated that Parshotam Dass 
and Bam Prakash who had been implead- 
ed as defendants to the suit brought by 
Muhammad Kazim did not pay the money 
due under the decree as directed by it, 
and the property covered by the fore- 
closure decree became the absolute pro- 
perty of Muhammad Kazim, which is 
DOW, as stated above, the property of 
plaintiffs 1, 2 and 3. The result of the 
transaction was that the foreclosure dec- 
ree obtained by Purshotam Dass and 
Bam Prakash in respect of the mortgage 
of 1889 remained operative only in res- 
pect of four pies share and the plots 
exempted under the mortgage of 1886. 

The plaintiffs 1, 2 and 3 have now by 
e. series of transactions acquired the pro- 
prietary interest in respect of two-thirds 
share out of the patti Muhammad Ali 
which consisted of one anna five pies 
share. Plaintiff 4 has acquired the re- 
maining one third. Thus the plaintiffs 
are now the owners of patti Muham- 
mad Ali. 

The present suit has been brought by 
the plaintiffs for a declaration to the 
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effect that the kplota 332, 334, 344, 350 
and 382 are not the exclusive 'property of 
Purshotam - Das, but the plaintiffs have 
also a share them proportionate to their 
share of one anna five pies out of the 
entire share of six annas eight pies which 
was the original extent of patti Mausab 
Khan. Besides these plots the plaintiffs 
al^o claimed a declaration that they were 
entitled to a six annas four pies share iu 
plot 380. 

We might also state that there was a 
partition effected between the members 
of the joint family to which Purshotam 
Das and Bam Prakash belonged. As a 
result of that partition the property ob- 
tained by 17th July 1889, was allotted 
in equal shares to one Bam Behari who 
was a member of the family, and to Bam 
Prakash. Subsequently, by a deed dated 
27th March 1905, Bam Behari transfer- 
red his half share to Bam Prakash. By 
deeds dated 13th April 1915 and 19th 
April 1915 Bam Prakash has sold the 
entire plots in dispute to defendants 3 to 
7. Parshotam Das and Bam Prakash are 
defendants 1 and 2 in the case. 

The suit was mainly contested by de- 
fendants 3 to 7, who now claim to be the 
owners of the entire plots Purshotam 
Das and Bam Prakash did not put in any 
defence. They contented themselves by 
saying that they had no claim now left 
in respect of these plots and had been 
wrongly impleaded. 

The question, therefore, involved in 
this case is whether Purshotam Das and 
his oosharers and their transferees defen- 
dants 3 to 7 had porfeoted t-heir title 
by adverse possession in respect of the 
plots in suit. Both the Courts below 
have decided the case against the plain- 
tiffs on the ground that the title of the 
defendants in respect of these plots has 
become perfected by adverse possession 
In appeal it is contended before me 
that the finding of the Courts below re- 
garding adverse possession should not be 
acoepted. On behalf of the respondents 
it was oontended that the finding was 
one of fact and should not be allowed to 
be challenged in second appeal. 

I am unable to accept that contention. 

I am of opinion that the question of ad- 
verse possession is a mixed question of 
law and fact and it is always open to the 
Court of second appeal to examine the facta 
established in the case and to determine 
for itself whether they are sufficient to 
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BBbabliflli in law bbe adverse poaseBsioa 
whioh is claimed oa bhe basis of those 
faobs. 1 am supporbed in this view by a 
deoisioa of their Lordships of the Privy 
CouDoil reported as Palaniappa Chetty 
V. Detvasikamony Pandara Sannadhi 
(1). Iq that case bhe question iavolvai 
was one of custom on which both the 
Courts in India had given a concurrent 
finding and it was urged before their 
Lordships that the point being one of fact 
it was not open for bhe appellant to raise 
it again before their Lordships. They, 
however, rejected this contention and 
held that the question of custom being 
one mixed of law and fact it was open to 
their Lordships to see whether the con- 
•clusion arrived at by the Courts in 
India could be legally sustained. I may 
state that there is no dispute regarding 
<ihe facts in the present case. The only 
question is what is the conclusion to be 
•derived from those facts. 

The following facts have been relied 
upon by the Courts bolow to prove the 
.adverse possession of the defendants-res- 
pondents. 

1. Mortgage-deed of Ist Juno 1886, 
executed by Mansab Khan, in favour of 
Muhammad Kazim in which he exempt- 
ed plots 332, 334, 344, 350 and 382 

2. Foreclosure decree passed in fa- 
vour of Muhammad Kazim on the basis 
of the said mortgage in 1894 and 1895. 

3. Mutation in respect of the plots on 
the basis of civil Court decree obtained 
in 1901. 

4. Suit brought in civil Court by 
Furshotam Das and his oosharers for 
possession of two out of the plots in dis- 
pute, namely, Nos. 344 and 388 against 
one Sahib Din. 

5. Sale-deed dated 27th March 1905, 
executed by Ram Bchari in favour of 
Bam Prakash. 

6. Sale-deeds executed by Bam Fra- 
kash in favour of defendants 3 to 7 dated 
13th April 1915 and 19th April 1915. 

I will now examine eaoh of these 
points in order to find out whether ad- 
verse possession oan be oonsidered to 
have been established in favour of the 
•defeadants-respondents. Before doing so, 
however, I must again point out a well- 
eettled rule of law, whioh has been laid 
down in numerous oases both by their 
Lordships of the Privy Council as well 

1^ 38^0~MadT703=44 

I. A. U7(P.O.). 


as by this Court and the other High Gourb 
in India. The rule is that if a property 
belongs to several cosharers and one co- 
sharer is in possession of the entire pro- 
perty, his possession cannot be deemed 
to be adverse to other cosharera. He 
must be deemed bo be in possession on 
behilf of the other cosharera and adverse 
possession cannot be founded on bhe basis 
of such exclusive possession, unless there 
has been ai ouster of the other cDsharers 
The ouster takes place when the title of 
the other oosharers is denied. I may refer 
on this point to the following oases; 

Corea v. Appuhamy {2)] Hardit Singh 
V. Ourmukh Singh (3), Jogendra Nath 
Rai V. Baldeo Das (4); Ahmad Raza 
Khan y. Ram Lai (5); Inderpal Singh 
V. Thakur Din Singh [^)\Mahipal Singh 
V. Sarjoo Prasad (7); Mahadeo Prasad 
V. Ramphal (8) and Sheo Raj v. Aju- 
dhia (9) 

Taking points 1 and 2 together I must 
state that they do not amount to an ous- 
ter of the plaintiffs or their predeces- 
sors from the plots in suit. In the mort- 
gage-dead dated 1st June 1886, Mansab 
Khan only mentioned the fact that ht 
was exempting the plots mentioned abovt 
from the mortgage-deed. It is argued or 
behalf of the respondents that this ex 
emptioQ showed clearly that he was Ie 
exclusive possession of these plots and 
had denied the title of the other co- 
sharers, in respect thereo^ I am not in-| 
dined to accept ' this contention for thej 
reason that the fact of mere exemption of. 
these plots would nob indicate that he wasi 
in exclusive possession of these plots and 
that, therefore, had become exclusively 
entitled to them, and had power to mort- 
gage them in entirety. Even if he was 
in exolusive possession that faot would 
nob make his possession adverse. It was 
admitted by the learned advocate for the 
respondents that no higher value oan be 
attached to the foreclosure decree than 
the mortgage on which it was based. It 
was also admitted by him that if the' 
mortgage did nob show a dverse possession, 
(2) [1912] A. 0. 230=91 L. T. P. 07l51=l0i 
L. T. 836. 

3) A. I, R. 1919 P. 0. 1=61 P.R. 1919 (P.O.). 

4) [1903] 35 Oftl. 961=6 0. L. J. 735=12 0. 
W. N. 127. 

(5) [1917] 37 All. 203=26 I. 0. 922—13 A. 
L. J. 201. 

(6) A. I. R. 1921 Oiidh 233=27 0. 0. 77. 

(7) A. I. R. 1026 Oadh 111. 

(8) A. I. R. 1926 Oadh 258=1 Iiuok. 62. 

(9) A. 1. R. 1929 Oadh. 284. 
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the foreolosure based thereon could shovr 
neither. I may further poiab out that 
the foreolosure decree did not cover these 
plotSi nor was any mention made of them 
therein. I, therefore, come to the oon- 
olusion that the respondents cannot be 
allowed to base their adverse possession 
on the basis of these two facts. 

As to the fact of mutation in respect of 
these plots standing in favour of Puraho- 
tam Dasa and his cosharers I fail to un- 
derstand that such mutation can be 
any indication of adverse possession until 
it is shown that it was obtained after 
a clear declaration to the effect that the 
title of other oosharers was denied. No 
proof of such a declaration has been 
given by the respondents, and in the ab- 
sence of such a proof the mere fact that 
these plots were entered in the name of 
one of the oosharers would not entitle 
him to contend that his possession was 
adverse. It has been held in Bharat 
Prasad v. Oanga Bakhsh (10) that mere 
entry of the name of one cosharer would 
not be proof of adverse possession. 

As to the civil suit brought by Pursho- 
tarn Das and his cosharer against 
Sahebdin I may observe that that fact also 
would not amount to an ouster of the 
other oosharers. It is a settled rule of 
law that one cosharer can maintain a suit 
for ejectment in respect of the entire pro- 
perty against a trespasser. The mere 
fact that a cosharer brings such a suit can, 
therefore, be no evidence that he denied 
the title of the other oosharers. It is a 
qustion arising out of his exclusive posses- 
sion, but cannot be no evidence of a 
denial of the title of the other cosharers. 
The suit brought by one cosharer would 
in the eyes of law be oonsiderod for the 
benefit of the other cosharers and the 
latter would be entitled to take advant- 
age of such proceedings. I, therefore, fail 
bo understand how the suit bronght in 
the civil Court by Purshotam Das and 
bia oosharers in respect of a portion of 
the property in suit can be cousidared to 
be evidence of adverse poasession. 

As to the sale-deed dated 27th March 
1905, exeoated by Bam Bahari in favour 
of Bam Prakash it is enough to state that 
the deed recited that the share together 
with all the rights appurtenant thereto 
was being transferred thereby. There is 
nob the least indication in that deed that 
the title of other cosharers in respect of 


these plots was denied. As to the sale' 
deed executed by Bam Prakash iu favour 
of defendants 3 to 7 it is admitted by 
the learned counsel for the plainbiffs-ap- 
pellants that they undoubtedly amount 
to an ouster of the plaintiffs. The argu- 
ment advanced was, however, to the effect 
that the present suit had been brought 
on 23rd September 1926, which was 
within 12 years from the date when those 
sale-deeds were executed. Under these 
circumstatces the defendants-respondaubs 
cannot claim that title had been ac- 
quired by them in respect of the plots in 
suit, since their adverse possession for 12 
years before the date of the suit had nob 
been established. 

My conclusion, therefore, is that none 
of the facts stated above, on which reli- 
ance was placed on behalf of the defen - 
dants-respondents can ha oonsiderei to 
have established their adverse possession 
in regard to the plots in suit 

Before huishing this judgment, I may 
point that it was urged on behalf of the 
defendants-respondents that the plot act- 
ually exempt^ was 380 and not 382, 
which is actually entered in the mort- 
gage-deed of 1st June 1886. I think this 
contention is well-founded In the deed 
the area shown opposite No. 382 is 3 
bi^has 12 biswas. Turning to the khisra 
1 had that the area indicated above is 
the area of plot 380 and not of plot 382. 
The khasra further shows that the area 
of plot 380 was actually exempted from 
the mortgage of 1886 and nob the plot 382. 

Since the result of my finding is that 
the plot 380 was actually exempted from 
the mortgage of the year 1886, it follows 
that the plaintiff's claim to this plot 
should be decreed to the extent of one 
anna five pies share therein as in the case 
of the plots 332, 334, 341 and 350. The 
plot 382 should be considered to have 
been covered by the mortgage of 1886 
and the plaintiffs are, therefore, entitled 
to claim a share to the extent of six annas 
four pies in it. 

The result is that this appeal is accep- 
ted and the decrees of the Courts below 
set aside and the plaintiffs' suit is decreed 
with costs iu all the three Courts with 
this modification that they will be given 
a decree in plots 332, 331, 314, 350 and 
380 to the extent of one anna five piea 
share and in plot 382 to the extent ot 
six annas four pies share. 

M.N./a.K. Appeal azoepted. 


(10) [1911] 9 I. 0. 425. 
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Wazir Hasan, Ag C. J. and Misra, 

Ckannan Kuer aad others — Piaiabiffa 
— Applioanba. 

V. 

Sahdeo Singh — Dafendant — Opposibe 
Parby. 

Ciy/l Ravn. Appla. No. 39 of 1928, 
Decided oa 17bh Jaauary 1929, agaiaab 
order of Aaaiabanb Gollecbor, Firab Glass, 
Kheri, D/- 12bh Sepbetnber 1929. 

(b) Civil P. C., Si. 10 and 11 — Applica- 
bility, 

Whila!; S. 10 bara oaly a auifc, S. ll.bara tha 
trial of both the suit and of iaana involved in 
that suit . 11 AIL 148, Ril. on, [P 345 O 1.2] 

(b) Civil P. C.p S. 10 — For S. 10 to be ap- 
plicablejentirei subject-matter of two suits 
must be lams — Where former suit relates to 
declaration of title with regard to certain 
properties and latter suit is for profits in 
regard to one of those properties S. 10 will 
not apply. 

In order to attiiot the provisions of S. 10 it 
is not enough that tha aami isaiia should ba 
involved in the two suits but it is also neces- 
'^Siry that the entire subjact-mattar of the two 
^uits should be th3 same. So where the former 
^uiu is a suit relating to tha declaration of 
title in regard to certain properties and the 
latter 13 a suit for profits in regard to a por- 
lion of these properties S. 10 will have no 
application 24 C. L, J. 514 ; A I. R, 1923 
Cal. 716 , 4 P. £/. J. 557 ; A, I. R 1925 Mad, 
574 , 6 0. L. J, 96 and 82 I,C. 531. Foil. 

[P 345 G 1,2] 

(c) Civil P. C., S. 10 — Suit for profits 
which is solely cognizable by a revenue Court 
cannot be stayed by prior suit for declara- 
tion of title pending in civil Court. 

In order to hold that S. 10 13 applicable the 
two Courts must be Courts of ooncurrent juris- 
diction, that IB. to say, each of .those Courts 
must be in a position to try any one of the two 
auits and to grant the relief claimsd in cither 
of them. So a suit for profits which is solely 
cognizable by revenue Courts cannot be stayed 
on account of a prior suit for declaration of 
title which is pending in a civil Court : 114 
P.R. 1919 aud 12 N.L,R, 174, Foil, [P 316 0 1] 

(d) Civil P, C., S. 151 — Court can stay suit 
under its inherent powers even where it does 
not come within the provision of Civil P. C , 
S, 10. 

The inherent powers of the Court are not to 
be deemed to be limitel or otherwise aOaoted 
by the ezprais provisions of the Cede and so 
even where a suit oannot be stayed under the 
terms of 3. 10, it can be so stayed by tha Court 
If it is necessary to do so so do justice between 
the parties : 93 Cal, 927 and In S, 115 ipp^ica- 
tion No. 44 of 1927, Foil. [P 346 0 2] 

(e) Oudh Rent Act (1886), S. 135— Rent 
euit in Oudh relating to properties which 
nre situate within jurisdiction of different 
Courts can be instituted in any of eueh 
Courts. 
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In all rent euits in Oudh the provisions of 
the Code of Civil Procedure have been made 
applioable provided they aro not inoonslstent 
with the provisione of the Oudh Bent Act it- 
self. And as there is nothing in Ondh ^nt 
Aot inconsistent with S. 17. Civil P. C., a rant 
suit which relates to different properties whioh 
are situate within tha jurisdiction of different 
Courts can be instituted in any of suoh Courts. 

[P 947 0 1,2] 

Sarju Singh, M, Wasim, Badha 
Krishna aad S. 0. Das —for Applioaats. 

H. Husain and Bisheshar Nath — for 
Opposite Party. 

. Judgment. — This is a revision against 
an order of the Assistant Golleator, First 
Class, Lakhimpur, District Kheri, dated 
12th September 1928. This order was 
one directing that Suit No. 1 of 1928 
instituted in his Court by the plaintiffs 
applicints against the defendant-opposite 
party should be stayed till tho deoision 
of an appeal pending in the High Court 
at Lahore arising out of a suit brought 
by the defeudant against the same plain- 
tiffs in the Court of tha Senior Subor- 
dinate Judge of Jullundur, Punjab. 

The facts of the case are rather com- 
plicated and will have to be mentioned 
in detail. The relationship of the par- 
ties will appear from the following 
pedigree • 


SARDAR GQLAB 3LNGH 



SacdBc 

Sardat 

Sardar Sardar 

Sardar 

Angad 

Arjun 

Bajeshwar Dwarka 

Tirloki 

Singh, 

Singh, 

Singh, Nath 

Nath 

(dead). 

(alive). 

(dead) Singh, 

Singh, 



1 (dead) 

(dead). 



Sardar | 

1 



Sahdeo Widow, 

1. Widow, 



Singh, Sardarni 

Sardarni 


defendant, Vidyawati Ohannan 
Kuar, Kuar, 
plaintiff. plaintiff, 
and 

2. Widow, Sardarni 
Lajwanti Kuar. 

It would appear from the above pedi- 
gree that the father of the defendant, 
Sahdeo Singh, and the husbands of the 
plaintiffs-applioants, Sardarni Ohannaix 
Kuer and Sardarni Vidyawati Kuar were 
all brothers, the sons of one Sardar Gulab 
Singh. Sardar Gulab Singh had two 
other sons, namely, Sardar Angad Singh 
and Sardar Arjun Singh. The former is 
dead in the influenza epidemic : Sardar 
Bajeshwar Singh, father of the defendant- 
opposite party, Sardar Tirloki Nath 
Singh, husband of Sardarni Channan Kuar 
plaintifl'-applioant 1, and Sardar Dwarka 
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Nath Biogh, husband of Sardarni Vidya- 
'wati Kuar plaintiff-applicant 2 died one 
after the other within a period of about 
a month. At this time Arjun Singh was 
admittedly living separately from his 
three deceased brothers and the remain- 
ing members of the family consisted of 
the defendant Sahdeo Singh, his father 
Sardar Bajesbwar Singh and his two 
uncles, the husbands of the plaintiffs. 
Though he was a minor yet trouble seems 
to have arisen between the parties as to 
the shares left by bis uncles Tirloki Nath 
Singh and Dwarka Nath Singh. H‘e 
claimed the shares of his two uncles on 
the ground that they constituted a joint 
family with him at the time of their 
death. The plaintiffs-applioints. on the 
other hand, claimed that their husbands 
were separate from Sardar Bajeshwar 
Singh, the father of the defendants, and 
thus they were entitled to the shares of 
their husbands. We might also mention 
that Sardar Tirloki Nath Singh had left 
two widows One of them was Sardarni 
Ghannan Euar, plaintiff in the present 
suit, and the other was Sardarni Lajwanti 
Euar. 

The widows and the defendant applied 
to ^ the revenue Court for mutation in 
respect of the shares of Sardar Tirloki 
Nath Singh and Sardar Dwarka Nath 
Singh. The revenue Goart by its order 
dated 15th December 1920, directed that 
mutation of names in respect of the 4 
annas share of Sardar Tirloki Nath Singh 
should be effected in favour of bia two 
widows Sardarni Ghannan Kuar and Sar- 
darni Lajwanti Kuar in equal shares of 
two- annas each, and in respect of the 
four annas share of Sardar Dwarka Nath 
Singh mutation should be effected iu 
favour of his widow Sardarni Vidyawati 
Euar. Being dissatisfied with the order 
passed by the revenue Court, the defen- 
dant Sardar Sahdeo Singh instituted a 
suit in the Court of the Senior Subordi- 
nate Judge of Jullundur on 29th August 
1921 The suit was brought in the Punjab 
Court because a portion of the property 
belonging to the family was situat^ in 
that Province. The suit related to the 
entire property belonging to the family 
and was one for declaration that the 
family, consisting of Sardar Bajeshwar 
Singh the father of Sahdeo Singh the 
defendant in the present case, and Sardar 
Tirloki Nath Singh and Sardar Dwarka 
Nath Singh the husbands of the plain- 
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tiffs-applicants, respectively, was a join^ 
Hindu family and that the widows were 
not entitled to any BhS.re in the family 
property. It was also alleged in that 
suit by the defendant that there pre- 
vailed a custom in his family by virtue 
of which widows were excluded from in- 
heritance. It may be mentioned here 
that the properties in respect of which 
the profits are claimed by the plaintiffs- 
applicants in the present suit were ad- 
mittedly included in the suit brought by 
the defendant in the Court in the Punjab. 
After a protracted trial the suit was 
dismissed by the Senior Subordinate 
Judge of Jullundur by his decree dated 
23rd June 1927 The defendant has ap- 
pealed from the said decree to the High 
Court at Lahore and the appeal is stilt 
pending. 

We may mention certain other facte 
which will be relevant for the purpose 
of understanding the various contentions 
raised on behalf of the parties in the pre- 
sent application. After the institution 
of th« suit by the present defendant in 
the year 1921, he applied to the Court 
of the Senior Subordinate Judge of Jul- 
lundur for issue of an injunction against 
the present plaintiffs restraining them 
from realizing any rent of the share in 
respect of which mutation bad been ef- 
fected in their favour by the revenue 
Court. This application was filed on 
20th November 1922. The application 
was granted by the Subordinate Judge on 
6th January 1923, and he ordered that 
the injunction prayed for be issued. 

The present plaintiffs appealed againsir 
this order to the High Court at Lahore 
and on 17th May 1923, the High Court 
set aside that order and remanded the 
case to the Court of Subordinate Judge 
for a fresh decision. On 8fch November 
1924, the Subordinabe Judge passed a 
fresh order by which he revoked the 
previous order relating to the issue of 
au injunction and directed that a receiver 
of the property in the possession of the 
widows be appointed. The matter wae 
again carried in appeal to the High Court 
at Lahore and on 27th March 1926, Jar 
Lai, J., passed a final order the effect of 
which was that the widows who were 
defendants in the Punjab Court and are 
the plaintiffs in the present suit were 
restrained from making collections and 
Sardar Sahdeo Singh, the plaintiff in the 
previous suit and the defendant in the 
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present salt, Was directed to deposit the 
entire incotne of the property in dispute 
situate in District Kheri in the Court of 
the Subordinate JudgOi Jullundur, Pun- 
jab, and out of the amount so deposited 
each oE the widows was to receive a 
maintenance allowance of 300 per 
mensem. The possession of the widows 
waB,»however, maintainei in respect of 
the properties situate in the Districts of 
Lahore and Jullunder in the Punjab. 

In pursuance of the said order of the 
High Court, Sardar Sahdeo Singh de- 
posited his realizitions in the Court, out 
of which Ks. 43,000 has admittedly been 
paid to the plaintiffa-applicants. It is 
argued that a large sum of money is still 
held in deposit in the Court of the Sub- 
ordinate Judge of Jullundur, Punjab. We 
might also mention here that one of the 
widows of Sardar Tirloki Nath Singh, 
namely, Sardarni Lajwanti Kuar, entered 
into a compromise with Sardar Sahdeo 
Singh in respect of her 2-annas share out 
of the share left by her husband. The 
result of this compromise was that, a 
decree only in reapaot of the two-annas 
of the property forming the subject- 
matter of the suit brought in the Punjab 
Court was passed ia favour of Sardar 
Sahdeo Singh but that his suit was dis- 
missed iu respect of G-annas share of that 
property It may also be mentioned 
that after the suit brought by Sardar 
Sahdeo Siugh h%d beeu decide 1 by the 
Subordinate Judge of Julluudur, the 
Judge directed that the balance of the 
money deposited in his Court might be 
paid to Sardar Sahdeo Siugh. An objection 
to this was raised but was disallowed 
by the Subordinate Judge. 

The matter was then taken to the High 
Court at Lahore by the applicants by 
filing a revision against the said order 
and on 6th December 1927, the High 
Court at Lahore passed an order to the 
eEEeot that the balauoo of the money held 
in deposit by the Court of the Subordi- 
nate Judge of Jullundur, should not be 
paid to Sardar Sahdeo Singh but should 
be allowed to remain in deposit as it was 
on the date of the disposal of the suit 
till the title to the said money had been 
adjudicated upon by a competent Court. 
That money, we may meution, is still in 
deposit in the Court of the Subordinate 
Judge of Jullundur. The present suit 
which is a suit for profits under S. 108, 
Cl. 15, Oudh Beat Act 22 of 1886, was 
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iustitutei iu the Court of the Sub- 
Divisional Officer of Tahsil Lakhimpur, 
District Eheri. The profits are claimed 
in recpect of certain villages situate in 
Tahsil Lakhimpur and certain others 
situate in Tahsil Mohamii, both Tahsils 
being in District Kheri. Plaintiff 
Sardarni Channan Kuar. claims proffts 
in respect of 2-aniia3 share and Sardarnii 
Vidyawati Kuar in respect of 4-aDaas 
share in those villages, the total amount 
claimel being Bs 1,70,000. 

The defendant-opposite party has 
raised a number of contentions as to 
the maintainability of the present suit 
but for the purposes of the decision of 
the application for revision before us ib 
would be necessary to mention only two 
of them. They are firstly, that the pre- 
sent suit for profits should not be tried 
till the appeal lodged by the defendant 
Sardar Sahdeo Siugh against the plain- 
tiffs-applicants in the High Court at 
Lahore had been decided, and secondly^ 
that the Sub-Divisionai Officer of 
Tahsil Lakhimpur, had no jurisdiction 
to take oognizanoe of the portion of the 
claim which related to the profits of 
the villages situate in Tahsil Mohamdi. 
The learned Assistant Collector iu charge 
of Tahsil Lakhimpur in whose Court the 
suit was instituted had decided both the 
points against the plaintiffs. He has 
held that the suit brought in his Court 
can be maintained only in respect of the 
villages situate in Tahsil Lakhimpur and 
that the plaintiff should institute a 
separate suit for profits iu respect of 
villages situate in Tahsil Mohamdi iu 
the Court of the Sub-Divisional Officer 
•f that Tahsil. He has farther held that 
in view of the provisions of S. 10, Civil 
P. C , and also of S. 15L of the 'same 
Code it would bo neither proper nor just 
to try the present suit for profits until 
the decision of the appeal pending in the 
High Court at Lahore. His order is 
therefore, to the effect that the present 
suit brought by the plaintiffs-applioants 
be cousigued to the records till the de- 
cision of the appeal before the Lahore 
High Court and shall be taken up on file 
after the said decision, on application by 
either party, if and when neoessary. The 
plaintiffs, Sardarni Channan Kuar and 
Sardarni Vidyawati Kuar, have now filed 
an application for revision of the said 
order in this Court ohallenging the vali- 
dity of the order passed by the learned 
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Assisfcaot Collector on both the points. 
The two contentions urged on their be- 
half before us are the same as were urged 
by them in the Court below. The case 
was argued at great length on both sides 
and we have taken time to consider our 
judgment. We now proceed to give our 
decision in regard to both the aforesaid 
points. 

Regarding the contention that the 
order passed by the learned Assistant 
Collector under S LO, Civil P. C. direct- 
ing the suit of the applicants to bo stayed 
is illegal and incorrect, we are of opinion 
that the contention is sound and must be 
upheld. We proceed to give our reasons 
for the said view. 

Section 10, Civil P. C of 1903 runs as 
follows. 

"No Court shall procead with thf' trial of 
any suit in which the matter in issua is also 
directly and substantially in issue in a pre- 
viously instituted suit between the same 
parties, or between parties under whom they 
or any of them claim litigating under the 
same title where such suit is pending in the 
same or in any other Court in Dritiah India 
having jurisdiction to grant the relief 
claimed, or in any Court beyond the limits of 
British India established or continued by the 
(roveruor General in Council and having like 
jurisdiction, or before His Majestv m Coun- 
cil." 

On an analysis of the section quoted 
above it would appear that a Court shall 
not proceed with the trial of the suit, if 
first, the matter in issue in the suit is 
also directly and substantially in issue 
between the same parties; Secondly, the 
previously instituted suit is pending ; 
(a) in the same Court in which the 
subsequent suit is brought, or (b) in any 
other Court in British India (whether 
superior, inferior or co-ordinate) or (c) 
in any Court beyond the limits of British 
India established or continued by the 
Governor-General in Council, or (d) be- 
fore His Majesty in Council; and, 
thirdly, where the previously instituted 
suit IS pending in any of the Courts men- 
tioned in Cl (b) or Cl. (c), suoh Court is 
a Court of jurisdiction competent to grant 
the relief claimed in the subsequent 
suit. We have, therefore, to see whether 
the matter in issue in the present suit 
was directly and substantially in issue 
in the Court of the Subordinate Judge of 
Jullundur and whether the Court would 
be competent to grant the plaintiffs-ap- 
plicants the relief which has now been 
claimed by them in the present suit. 


A large number of authorities were 
quoted before us during the course of 
arguments, but we would refer princi- 
pally to those which have been passed 
under the present Code of 1908. One of 
the main differences between the word- 
ings of S. 10 of the present Code and 
S. 12 of the Code of 1382 is to be found 
in the omission in the new Code of the 
words " for the same relief ” which 
occurred after the words “ previously 
instituted suit " of the corresponding 
section of the previous Code. It would 
thus appear that according to the present 
Code the fact whether the relief claimed 
in the suit subsequently instituted is 
different from that claimed in the pre- 
viously institute! suit or whether it is 
the same, would not make auy differenco 
in the applicability of the present sec- 
tion. The only elements which have to 
ho sten are tirgbly, whether the matter 
in issue in the subsequent suit is also 
directly and substantially in issue in the 
previously instibubocl suit ; secondly, 
whether the previous suit and subse- 
quent suit are between the same parties 
or between those who are litigating 
under the same title and, thirdly, whe- 
ther the relief claimed in the subse- 
quent suit could bo granted by the Court 
in which the previous suit had been 
instituted It is evident that the par- 
ties in the present suit and in the pro' 
vious suit are the same and so far as 
that element is concerned it does exist. 
It is also admitted on both sides that the 
property in respect of which profits 
have been claimed in the present suit 
formed the subject-matter of the pre- 
vious suit. 

The contention, however, raised on be- 
half of the plaintiffs-applioants is that 
though the property is the same yet the 
subject-matter of the present suit is not 
the subject-matter involved in the pre- 
vious suit. The argument is that the 
words ' matter in issue " must be read 
with reference to the entire subject of 
controversy between the parties and not 
merely to one of the matters in issue. 
It was said that although the present 
suit related to the profits of the property 
which formed the subject-matter of the 
previous suit yet the subject-matter in 
issue in the present suit was a claim for 
profits whioh was not the subjeot matter 
in issue in the previous suit. On behaJf 
of the defendant it was contended that 
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though the suhiect-matter was different 
yet the real issue involved in the two 
cases was the same, it being whether the 
applicants were entitled to the property 
in respect of which they now claimed 
profits or whether the defendant-op- 
posite-party was entitled to that pro- 
perty. It was further urged on behalf 
of Mie defendant that the words “ mat- 
ter in issue *' which were to bo found 
both in S. 10 and S. 11 of the Code should 
[be read in the same sense. Although 
there is some force in the contention 
Iraised on behalf of the defendant yet we 
ifeel that the weight of authority is 
against him, and that it lias been con- 
sistently held by tlie different High 
iCourts in India that the words “ mittor 
in issue " in S. 10 should not bo road as 
implying any particular issue, but must 
,b 0 read as referring to the entire subject- 
matter of the subsequent suit 

The question now before us came up 
before the Allahabad High Court in the 
year 13BB and the Full Bench of that 
Court, in a case reported as Balkishan 
V. Kislian Bal (1) took the view that the 
pendency of a litigation regarding rent, 
malikana or other demand for one year 
did not under the provisions of the Code 
of Civil Procedure bar a suit between 
the same parties in which the same de- 
mand was made for a subsequent year. 
The difference between old S. 12 (now 
S. 10) and old S. 13 (now S. ll) was 
pointed out m that case. It was ob- 
served by Mahmood, J , at p. 151 
that the rule in S. 12 related to mat- 
ters sub judice whilst the rule in S. 13 
related to matters which had passed into 
res judicatam : that whilst S. 12 barred 
only a suit, S. 13 barred the trial of both 
the suit and of an issue involved in 
that suit It is unnecessary to point 
out that the same distinction still exists 
in the present Code of 1908. 

The Calcutta High Court has adopted 
the same view and in a case reported as 
Bepin Behary Mazumdar v. Jogendra 
Chandra Ghosh (2) Mukerjee, J., ob- 
served that the expression " matter in 
issue ’* had reference to the entire sub- 
ject of controversy between the parties 
and that the object was to prevent Courts 
of concurrent jurisdiction from simulta- 
neously trying two parallel suits in 
respect of the same matter This case 

niinTasoTTl aTi. 149=(r989l A.^. Nr42. 

(2} [1916] 24 C. L. J. 514=36 I. C. 641. 
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was followed by the same Court in 
Jamini Nath Mullick v. Midnapur 
Zamindary Co. (3). In the Patna High 
Court the same has been held in Kesho 
Prasad Singh v Shiva Saran Lai (4). 
It was said that in order to attract the 
application of S. 10, Civil P. 0 , the 
matters in dispute in the previously in- 
stituted suit and the subsequently in- 
stituted suit must be substantially the 
same though the reliefs claimed may be 
different. In the Madras High Court 
the same view has been taken as will ap- 
pear from a case reported as Knheran 
Nambudri v. Koman Nair (5). 

In the late Court of the Judicial Com- 
missioner of Oudh the same interpreta- 
tion was accepted in a decision reported 
as Sital Singh v. Sital Bakhsh Singh 
(G). The Bench of that Court consisting 
of Mr Stuart, J C , (now Sir Louis 
Stuart, C. J .) aud Mr. Daniels, A. J. C., 
observed that the object of the rule con- 
tained in S. 10, Civil P C., was to pre- 
vent Courts of concurrent jurisdiction 
from simultaneously entertaining and 
adjudicating upon two or more parallel 
litigations in respect of the same cause 
of action and the same subject-matter, 
that is litigations in which the matters 
in controversy are the same, and that 
the mere fact that the decision of subse- 
quent suit will largly be affected by the 
decision of the previous suit still pend- 
ing was not sufficient for the application 
of S. 10, Civil P. C. The view held in 
Balkishan v. Kishan Lai (1) and Bepin 
Behary Mozumdar v. Jogendra Chandra 
Ghosh (2) was followed in this case. In 
Sind the same opinion has been taken 
by the Court of the Judicial Commis- 
sioner of that Province as would appear 
from a case reported as J ainarain Bahu~ 
lal V. Nathoomal Manoharlal (7). 

It would, therefore, appear that there 
is almost concensus of authority that in 
order to attract the provisions of S. 10, 
Civil P. C., it is not enough that the 
same issue should be involved in the 
two suits, but it is also necessary that 
the entire subject-matter of the two suits 
should be the same. It is clear that tho^ 
subject-matter of the present suits is 
not the same, the former being a suit; 

~(3) A. ITR. 1923 Cal. 716. 

(4) [1959] 4 P. L. J. 537=51 I. C. 362=(1919) 
P. H. C. C. 284. 

5) A. I. P. 1925 Mad. 574. 

6) [1919] 6 0. Ti. J. 96=50 I. C* 212. 

(7) [1921] 32 I. C. 539. 
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relating to the declaration of title in re- 
gard to certain properties and the latter 
being a suit for profits in regard to a 
pDrfcion of those p»-opertieB The second 
reason 'why we think S. 10 is not appli- 
cable bo the facts of the present case is 
that the Court of the Subordinate Judge 
of Jiillundur, which tried the previously 
instituted suit is not competent to try 
the present suit and to grant the relief 
claimed in this suit In order to hold 
that S. 10 is applicable the two Courts 
must be Courts of concurrent jurisdic- 
tion, that is to say, each of those Courts 
nust be in a position to try any one of 
the two suits and to grant the relief 
claimed in either of them If this con- 
dition is not present, the section is not 
to be applicable. This is apparent from 
the language of the section itself. If 
any authority were needed we would 
refer to a case decided by the Punjab 
Chief Court and reported as Paira 
Mai & So7is V. Raj Narain & Co. (8) 
and to another case decided by the Court 
of the Judicial Commissioner, Nagpur 
reported as Goptkisan v. Padamraj (9J. 
,Tt is clear from the facta giveu above 
that the present suit is one for profits 
‘and is solely cognizable by a revenue 
jCourt both under the provisions of 
|S 108, Cl. 15, Oudh Rent Act, 22 of 
jl886, and S. 77, Cl. (k), Punjab Tenancy 
jAct, 16 of 1887. A civil Court either in 
the Punjab or in Oudh is not competent 
ito take cognizance of a suit for profits. 
Under those circumstances the trial of 
,the present suit cannot in our opinion, 
be stayed under the provisions of S 10 
Civil P. C., of 1908. 

We feel, however, that looking to all 
the circumstances of the case it would 
not he just and proper to allow the 
present suit to be tried on the merits at 
present As would appear from the de- 
fence urged by the defendant in the pre- 
sent case the main contention raised by 
him IS that the plaintiffa-applicants are 
not entitled to claim any profits since 
they have no title to the property in 
respect of which profits are claimed. It 
is^nanifest that it is open to a person 
against whom profits are claimed to 
contest such a suit by urging that the 
plaintiff is not entitled to profits on the 
ground th^t lie does not possess any title 

{^) [1919] 114 P.R. 1919=53 I. C. 407=47 
■P. L. R. 1920. 

(0) [1917] 12 N. L. R. 174=37 I. C. 510. 
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to the property in respect of which pro- 
fits have been claimed In this case 
the question as to whether the plaintiffs- 
applicants are possessed of title in the 
property in respect of which they claim 
profits is a question which must neces- 
sarily be tried. We are also aware 
that if such a question is again tried 
in a revenue Court it would entail a. 
large amount of expaniiture, and much 
of the time of the Court would be 
waste] in trying it It is also evident 
that the decision of the High Court at 
Ijihoreas to the title of the parties in 
respect of the villages situate in the 
district of Khori will operate as res 
judicata. There can, therefore, be no' 
doubt that it would be in consonancei 
with the ends of equity and justice if thej 
trial of the present suit should he stayed , 
till the decision ol the appeal by thej 
High Court at Lahore. Wo are clearly 
of opinion that we are possessed of in-| 
herent jurisdiction to pass such an order.jl 
In S. 151, Civil P. C. it is clearly laidi 
down that nothing provided in that Codej 
shall be deemed to limit or otherwise 
affect the inherent power of the Court to 
make such order as may be necessary for 
the ends of justice or preventing abuse of 
the process of the Court. It was argued 
on behalf of the applicants that it would! 
not bo proper for us to apply the provi- 
sions of S. 151, Civil P. C. when the case 
clearly does not come within the provi- 
sions of S. 10 of the same Code. We 
regret we are unable to take that view. 
The very language of S. 151 shows that 
the inherent powers of the Court are not 
to be deemed to be limited or otherwise 
affected by the express provisions of the 
Uole. If the contention of the learned 
counsel for the applicants were to bo 
accepted as correct, there would bo no 
necessity at all for enacting S. 151 of the 
Code It is only to moot cases like tho 
present which are not provided for in tho 
Code or to which the provisions of tho 
Code do not apply that the legislature 
has enacted 8. 151. We are supported in 
this view of ours by two decisions of the 
Calcutta High Court reported as Uukum 
Chand v. Eamalanand Singh (10) and 
Nand Kishore Singh v Ram Oolam 
Sahu (ll). The former was a case before 
the passing of the Code of 1908. It was 

(10) [1906J 33 Gal. 927=3 C. L J. 07. 

(11) [1913] 40 Gal. 955=10 I. 0. 207-lG G. 

L. J. 508. 
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held in that case that the provisions of 
Civil Procedure Code, as it then existed, 
v^ere not exhaustive and that a Court 
was in a position, in cases to which the 
provisions of that Code wore not appli- 
cable to exercise its inherent jurisdiction 
to do justice between the parties such as 
may be warranted under the circum- 
staJices of that case. The same principle 
was affirmed in the latter case also. 

We may, however, refer to a decision 
of a Bjnch of our own Court which was 
given in a case between the same parties. 
In S. 115, Application 44 of 1927 decided 
by Baza and Nanavutty, JJ., on 3rd 
August 1928, the learned Judges of this 
Court held that although the provisions 
of S. 10 could not be applied to the facts 
of that case yet it would be very incon- 
venient and undesirable if the suit in 
which the order of stay was passed were 
tried on its merits and in the circum- 
stances of that case the Court exercise! 
its inherent powers under S. 151, Civil 
F. C. and stayed proceedings till the 
decision of the appeal by the High Court 
at Lahore. We intend to adopt the same 
course here. We now proceed to deal 
with the other point involved in the case, 
namely, whether the Sub-Divisional 
Officer of Tahsil Lakhimpur, in whose 
Court the present suit was hied, was 
competent to try it in face of the fact 
that the profits claimed therein related 
to a portion of the property which was 
situate in Tahsil Mohamdi. 

To us it appears to be clear that in all 
rent suits in Oudh the provisions of 
Civil Procedure Code have been made 
applicable provided they are not incon- 
sistent with the provisions of the Oudh 
Rent Act itself. This is clear from 
S. 135, Oudh Rent Act. The first thing 
we have, therefore, to do is to see whe- 
ther under the provisions of Civil Pro- 
cedure Code it would be permissible for 
the applicants to institute a suit like 
the present one in the Court of the Sub- 
Divisional Officer of Likhimpur. Section 
17, Civil P C , lays down that where a 
suit is to obtain relief respecting pro- 
perty situate within the jurisdiction of 
different Courts, the suit may ho insti- 
tuted in any Court within th 3 local limits 
of whose jurisdiction any portion of the 
property is situate provided that in res- 
pect of the subject-matter of the suit the 
entire claim is cognizable by such Court. 
Thus under the provisions of S. 17 the 
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suit can be instituted in either of those 
two Courts The plaintiffs have insti- 
tuted their suit in the Court of the Sub- 
Divisional Officer of Lakhimpur, so the 
suit is clearly maintainable under the, 
provisions of the said section. 

We have, however, to see whether there 
is anything in the provisions of the Oudh 
Rent Act 22 of 1880, which is inconsis- 
tent with the provisions of S 17 of the 
Code. Our attention was drawn to S. 121, 
Oudh Rent Act, which provides for the- 
distribution of business in rent Courts. 
Section 121 of the Act provides that th© 
Deputy Commissioner has power to direct 
by order in writing that any business 
cognizable by him and by any Court sub- 
ordinate to him shall be distributed 
amongst those Courts in such a manner 
as he thinks fit provided that a direction 
given by the Deputy Commissioner did 
not empower any Court to exercise a 
power or deal with a business beyond the 
limits of its proper jurisdiction We do. 
not think that this provision in any way 
conflicts with the provisions of S. 17, 
Civil P C Just as in the case of the 
civil Courts this Court has defined th© 
territorial limits of the different civil! 
Courts in the Province which are sub- 
ordinate to it, so has the Deputy Com- 
missioner of every district in Oudh been 
given power to prescribe the territorial 
limits for each Court subordinate to him 
and also to distribute various kinds of 
business amongst the different Courts 
subordinate to him Just as this Court 
has no power to direct a subordinate civil 
Court to try a suit beyond the pecuniary 
limits of its jurisdiction as prescribed by 
law, similarly the Deputy Commissioner 
as is stated in the proviso to S 121, has 
no power to empower any Court to deal 
with any case beyond the limits of its 
pecuniary jurisdiction, lb is admitted 
that the Court of the Assistant Collector,. 
First Class, in accordance with the pro- 
visions of S. 114, is now competent to 
try and determine suits of every descrip- 
tion irrespective of their value. Tha 
Sub-Divisioual Officer of Lakhimpur was, 
therefore, in our opinion competent bo 
try the present suit and we have not been 
able to follow the decision of the learned 
Assistant Collector, when be says that 
the present suit for profits is nob cogniz- 
able by him so far as it relates to tha 
villages situate in Tahsil Mohamdi. We. 
therefore, hold that the suit brought by 
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the plaiabiffs-applioanks ia the Court of 
the Sub-Divisional Officer of Likhimpur 
was properly brought and is maintain- 
able in that Court. 

In conclusion we must point out that 
while we have decided not to interfere 
with the order staying the trial of the 
present suit passed by the learned Assis- 
tant Collector, we are equally clear in 
our mind that before we uphold such an 
order we must put the parties in this 
case on terms It is admitted on both 
sides that in pursuance of the deoision 
of the High Court at Lihore passed on 
27th March 192.5, both the plaintiffs- 
applicanfcs were to receive a monthly 
allowance of Rs 300 each and that the 
plaintill s-applicants did actually receive 
allowance according to the said scale up 
to 23rd June 1927 It is aJmitbei that 
they have not received any such allow- 
ance since tint date. We, therefore, 
direct the learned Assistant Colloobor bo 
make an inquiry regarding the point and 
to order the defendant to deposit the 
money in his Court within a time to bo 
fixed by him for the purpose, sulticient 
for payment of the monthly allowance to 
both the applicints at tha rate of Rs. 300 
per month, from the date that such pay- 
ment has been stopped up bo tha date of 
the passing of this order. We also direct 
the defendant that after the passing of 
this order he will deposit every month 
ill the Court of the Sub-Divisional Officer 
of Lakhimpur, Kheri, a sum of Rs. GOO 
for payment to both the applicants at the 
rate of Rs. 300 each If he fails to 
deposit the sum found due on account of 
past arrears within the time fixed by the 
Assistant Collector or if he fails to 
deposit the future maintenance for any 
two months consecutively, the order stay- 
ing the trial of the case will stand 
revoked and the learned Assistant Col- 
lector will proceed to try the suit on its 
merits. IF, however, the defendant com- 
plies with the order passed by us, the suit 
shall bo stayed till the appeal filed by 
the defendant-opposite party, Sardar 
Sahdeo Singh, in the High Court at 
Lahore against the plaintitls-applicants, 
has been decided by the said High Court 
at Lahore. Wo, therefore, modify the 
order of stay of proceedings passed by 
the learned Assistant Collector, dated 
12th September 1929, by declaring it 
subject to the aforesaid conditions. In 
the circumstances of the ease we do not 


make any order as to costs in either 
Court. 

S.N./r K. Order modified, 
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Sheo Man gal and others — Defendants 
— Appellants. 

V. 

Prag Narain — Plaintiff — Respondent. 

Second Appeal No. 271 of 1928, De- 
cided on Isb October 1928, against decree 
of Sab-Judge, Mohanlalganj, D/- 13Lh 
April 1923 

Landlord and Tenant — Ceas — Nankar— 
Where mere fact that nankar hai been gran- 
ted to persons who were old proprietors is 
established, presumption will be, unless 
shown to the contrary, that the grant was 
in lieu of old proprietary right oF a heritable 
and transferable character. 

A right to nankH,r is, a rulo, to ho con- 
sidered .an under-proprietary right of a herit- 
able and trari'iEerable natui’e though a parson 
in receipt of such allowance cannot neces- 
sarily bo consider-^d to bo the undor-propriotor 
of lands of which ho may bo m possossion. 
This will depeud upon the circumstauocs of 
each case. [ L* 330 G 2] 

Whore a nankar has not boon decreed by a 
Settlement Court or where a poraon is not 
shown to have been in onjoymont thereof 
since the time when he lost his /.emindari 
right and where it is shown that he has been 
g^'anted those rights at a subsequent time it 
should be open to the zemindar to show that 
at the time when such grant was made it did 
not carry with it an estate of inboritanoe nr 
transferability but was merely a grant of a 
personal character, limited to the life or lives 
of the person or persons to whom it has boon 
granted. If, however, this is not proved by tha 
landlord and the mere fact that a nankar has 
been granted to the persons who were old pro- 
prietors ia established then the presumption 
would be, unless shown to the contrary, that 
the grant was in lieu of old proprietary right 
of a heritable and transferable oharaobor. 
This would eapeeially be the case where the 
person bo whom the grant was made happened 
to be .a former proprietor of the village and 
where the entry of the rights was to be found 
lu the under-proprietary register 1 O. C. 157; 
1 O. C. 163 ; 1 O. & A, L. li. 446 , 1 0. L. J. 
733 , 2 0. L. J. 339 ; 12 0. C. 124 and 4 0. L. 
J. 187, Rel. on. [P 350 0 2 , P 331 0 IJ 

Ilaktmuidin — for Appellant. 

Sailen Roy — for Respondent. 
Judgment. — This is on appeal aris- 
ing out of a declaratory suit. The plain- 
tiff Ijila'--L’rag Narain is the taluqdar 
and proprietor of village Khajuha, Dis- 
trict Unao, and the defendants were 
admittedly former proprietors of that 
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village. They lost their proprietary 
rights when the village was included in 
the estate of the plaintilf. In liSu of 
the loss of their proprietary rights they 
were given certain under-proprietary 
land and muafi lands in the said village. 
It appears that after the regular settle- 
ment the plaintiff's ancestors granted to 
theMef end ants a cash ninkir of lis 25 
per mensem presumably in lieu of the 
same rights. The exact date of the 
grant is not known but the evidence on 
the record shows that it was granted 
prior to 1294 Fasli equal to 1886-87 
AD In the under-proprietary khewat 
prepared in the year 1298 Fasli a men- 
tion of the nankar was made It is ad- 
mitted that for a number of years the 
defendants continued to receive the 
nankar. It, however, appears that some 
time prior to the recent settlement 
which IS now going on in the Unao Dis- 
trict, the entry was removed from the 
village papers. It does not, however, 
appear as to who was responsible for the 
said removal and under whose orders it 
took place. When the recent settle- 
ment operations started in the Unao 
District the defendants applied to the 
Sottloinont Authorities for correction of 
the said record and for an entry of the 
said nankar in the village papers 

The Settlement Ollicer accepted their 
request and his order has been main- 
tained by the higher Hevenuo Author- 
ities in appeal. The order of the Assist- 
ant Record OlhcGr was passed on the 
26th October 1925, and the final order 
in appeal was passed on 21th September 
1926 This has given rise to the cause 
of aotioa in favour of the plaintiff taluq- 
dar to bring the present suit. 

The main allegations in the plaint are 
to the effect that the nankar rights were 
granted to the ancestors of the defen- 
dants in 1291 Fasli with a condition 
attached thereto that its continuance 
would depend upon the pleasure of the 
plaintiff. The plaintiff stopped the pay- 
ment of the said nankar in 1294 Fasli 
and the defendants have no right to 
insist on the continuance of the payment 
of the said nankar. In short the plain- 
tiff’s case is that it was a grant of a 
mere personal right to the defendants 
and liable to be resumed at the pleasure 
of the plaintiff. 

The defence put forward by the defeo- 
dants was to the effect that the nankar 
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granted by the plaintiff’s ancestors to 
the ancestors of the defendants was not 
a grant of merely a personal right but 
was a grant of a heritable and transfer- 
able right in consideration of the loss 
of their old zemindari rights. They 
further alleged that the plaintiff never 
took any proceedings in a Court of law 
to resume the said grant and they had 
no knowledge that the entry relating to 
the nankar had ceased to exist in the 
village papers. They only came to know 
of it when the settlement operations 
commenced in the district and as' soon 
as they cime to know of it they applied 
to the Settlement Authorities for an 
entry of their rights and their applica> 
tion was granted They denied the 
plaintiff’s right to resume the said grant 
at his will and urged that the plaintiff 
was not entitled to the declaration 
which he had asked for. 

The main question for trial in the 
case, was therefore, whether the nankar 
allowance in dispute was determinable 
at the pleasure of the granboi or whether 
it was a heritable and transferable right 
of an under-proprietary character. The 
learned Munsif of Turwa at Unao who 
tried the case came to the conclusion 
that the nankar allowance which the 
defendants and their ancestors used to 
receive was a heiitable and transferable 
right and not merely a personal light 
determinable at the pleasure ol the 
plaintiff In this view of the case he 
dismissed the plaintiff’s suit by his 
decree dated 9th May 1927. la appeal 
the learned Subordinate Judge of Mohan- 
lalganj at Lucknow who beard the 
appeal took a different view and held 
that the nankar allowance was a mere 
personal allowance and not one which 
could be deemed to be heritable and 
transferable. He, therefore, by his 
decree, dated 13th April 1928, set aside 
the decree of the trial Court and granted 
the plaintiff the declaration which he 
had asked for. The defendants have 
now appealed to this Court and it is 
now contended again on their behalf 
that the nankar which their ancestors 
were in enjoyment of was not a personal 
grant but was a grant of a heritable and 
transferable character. The case has 
been argued at great length before me 
and I have also taken time to consider 
ray judgment. The conclusion to which 
I have arrived is that this appeal must 
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be allowed and I now proceed to give my 
reasons for the same. 

I may state at the outset that a nankar 
allowance is usually an allowance which 
should be considered as implying a right 
of an under proprietary nature, which 
means that it is a heritable and transfer- 
able right. The history of the matter was 
discussed by Mr. Blennerhassett, Judicial 
Commissioner of Oudh, so far back as the 
year 1898 in Bahadur Singh v. 

SJicomber Singh (i). He traced in fchat 
•case the history of these nankar rights 
-and referred to Sykes’ Compendium, p. 
168. He also referred to the Gonda, 
Bahraich and Rae Bareli Settlement Re- 
iports, the Oudh Sub-settlement Act 26 
of 1666 and also to the explanation given 
in Carnegy's Kacheri Technicalities In 
“Sykes’ Compendium p. 168 the history of 
the nankar rights is to ho found Mr. 
Sykes describes this right as a subordi- 
nate right in taluqas usually enjoyed by 
under-proprietors. 

In para 32, Bahraich Settlement Re- 
port, nankar is explained as a drawback 
allowed to zemindars by the revenue 
authorities from the demand made on 
the estate, and as constituting the main 
portion of the ostensible profits of the 
zemindars. In the Rie Bareli Settle- 
ment Report the matter is dealt with in 
■para 66 and it is stated that the nankar 
partakes of the nature of an under-pro- 
prietary right. In Rr. 10 and 11, Oudh 
Settlement Act, sir and nankar are 
treated as rights of an under-proprietary 
nature In Carnegy’s Kacheri Techni- 
calities it is stated that in Oudh the 
right is recognized as an under-proprie- 
tary right. It is on the basis of these 
authorities that Mr Blennerhassett ruled 
that nankar was a heritable right and 
not a personal right which the zemindar 
could resume at his pleasure In Baja 
Rudra Pratab Sahi v. Sheo Char an (2) 
the same view was upheld by a Bench of 
the late Court of the Judicial Commis- 
sioner of Oudh consisting of Mr Blenner- 
hassett, J C., and Mr. Cliamier, A J. C. 
(now Sir Edward Chamier) They held in 
that case at p. 165 that they had no 
doubt that cash nankar granted in lieu of 
the surrender of zemindari right was an 
under-proprietary right. 

In Nauab Mirza Mohammad Jafar 

(1) [1898] 1 O.C. 157. 

(2) [1898] I O.C. 169. 
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Ali Khan v. Muzaffar Husain (3), Mr’ 
Kendall, A. J. G , (now Kendall, J ), 
followed these cases and held that cash 
nankar granted in lieu of surrender of 
zemindari rights was an under-proprie- 
tary tenure and the holder of it had a 
heritable and transferable interest there- 
in In Lai Muneshar Dakhsh Singh v. 
Shahzade Khan (4) the Board of Revenue, 
however, held that a right to receive a 
cash nankar does not necessarily connote 
a right to possession of land as an under- 
proprietor bub may when coupled with 
other facts go to establish a prima facie 
case of under-proprietary right. 

In Bam Kuar v. llanoman Singh (5) 
the Board of Revenue held that the more 
fact that certain persons were entitled to 
cash nankar does not show that they are 
under-proprietors and the allowance ia 
heritable 

In Deputy Commissioner, Gonda v. 
Bhagwan (6) it was held by the lata 
Court of the Judicial Commissioner of 
Oudh that a right to a cash nankar or to 
dyhak or dasvvanb does nob necessarily 
connobe a righb bj possession of land as 
an under-propriebor 

In Partab Bah v. Bindeshri Prasad 
Singh (7) ib was decided that a right to 
cash dasaundh in a village was in the 
nature of a charge on its rents though ib 
could nob connobe a righb to possession 
of the village and oould not be deemed 
bo be an under-propriebary right in its 
land, 

IL would thus appear as a result of the 
decisions quoted above that a right toj 
nankar is, as a rule, to be considered an 
under-propnetary right of a heritable 
and transferable nature though a person 
in receipt of such allowance cannot ne- 
cessarily be considered to be the under- 
proprietor of lands of which ho may be in 
possession. This will depend npo;j the 
circumstances of each case I am also 
prepared to go so far that where a nankarj 
has not been decreed by a Settlement 
Court or where a person is not shown to 
have boon in enjoyment thereof since the 
time when ho lost his zemindari rights 
and whore it is shown that ho has been 
granted those rights at a subsequent 
time it should bo open to the zemindar 

O. A A h. R. UG 

4) [1914] 1 O.L.J. 733=27 I.C. 175. 

(.5) [1915] J O.L.J. 359=30 I.C. 373. 

(6) [1909] 12 0 C. 124=2 I.C. 297, 

(7) [1917] 4 0 L.J. 137=40 I.C. 111. 
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Aq show thafc at the time when suoh 
; grant was made it did not oarry witli it 
an estate of inheritanoe of traaferabiLity 
but was merely a grant of a personal 
uharaoter, limited to the life or lives of 
ithe person or persons to whom it has 
been granted. If, however, this is not 
prove 1 by the landlord and the mere fact 
ithat 4 nankar has been granted to persons 
. who weie old proprietors is established 
then the presumption would be, unless 
shown to the contrary, that the grant 
was in lieu of old proprietary right of a 
heritable and transferable character. 
This would especially be the case where 
the person to whom the grant was made 
happened to be a former proprietor of 
the village and where the entry of the 
rights was to be found in the under-pro- 
'prietary register (Flere the judgment 
discussed the evidence and concluded) 
Upon a consideration of the entire evi- 
dence I have come to the conclusion that 
'the finding of the learned Subordinate 
JuJge to the etfect that the grant was of 
a. personal character cannot be main- 
tainei. It appears to me that the learned 
'Subordinate Judge has looked at the case 
Irorn an entirely wrong point of view. I 
am incliuol to hold the grant, in view of 
the oircuLnstancos which I have men- 
tioned above to be of an under-proprie- 
tary nature unless proved to the con- 
trary I, therefore, accept this appjal, 
eet aside the decree of the lower Court 
and restore the decree of the learned 
Munsif The plaintiff's suit will stand 
dismissed with costs in all the three 
Courts. 

S.N./rk. Decree set aside. 
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Srivastava. J. 

Hirajee and another — Defendants — 
Appellants. 

V. 

Suraj Ball — Plaintiff — Respondent. 

Second Civil Appeal No. 216 of 1923, 
Decided on 12th September 1923, against 
judgment and decree of Sub-Judge, Mali- 
liabaJ, D/- 17tli March 1928. 

Eaiemenli Act, S. 4 1 — Grant of eaipment 
not Btipulating iti tarmination on expiry of 
neceiiity — Grant doei not terminate on ex- 
piry of neceiiity. 

The soope of a grant of easoinoat (right of 
way) must bo determined by the terms oE the 
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contract between the parties. Where there is 
nothing in the terms of the grant that it was 
to oontinua only until suoh time as the neoes- 
sity was absolute anl there was no evidenoe in 
support of such agreemenc it must be held 
that the grant was nob limited bill the neoea- 
Bity for lb existed. [P 352 C 1] 

K. P. M isra and M. B, Haq — for Ap- 
pellants. 

liaj Bahadur Sriiastaia — for Res- 
pondent 

Judgment — This is a second appeal 
by the defendants arising out of a suit 
for demolition of a wall ; for removal of 
certain spouts for flow of rain water and 
for an injunction in connexion with the 
above reliefs. The facta which have 
given lise to the present suit are tliat 
one Mt. Samkora owned a plot of land 
with a kaohcha house standing thereon 
In 1910 she sold the house together with 
the portion of the land on which it stood 
to’the plaintiff. In 1925 the heirs of Mt 
Samkora sold the rest of the land to the 
defendants. The defendants constructel 
a house on the land purchased by them. 
The plaintiff’s grievance was that a wall 
constructel by the defendants blocked 
his passage through a door which he had 
opened in the house and that the spouts 
discharged water inside his house. The 
defendants denied the plaintiff’s right to 
any of the reliefs claimed Both the 
Courts below have agreed in dismissing 
the plaintiff's claim as regards the 
spouts but have passed a decree for de- 
molition of the wall in favour of the 
plaintiff. 

The first point urged on behalf of the 
defendants-appellants is that the plaintiff 
has been wrongly held entitled to a right 
of way through the door which had been 
opened by him in his house. The learned 
Munsif had held that the plaintiff had 
acquired a right of way through the door 
in question over the defendant's land by 
prescription The learned Subordinate 
Judge on appeal has upheld the right on 
a different ground. He has held that the 
plaintiff is entitled to the right of way 
under a grant from Mt Samkora. The 
argument urged on behalf of the defen- 
dants is that no grant has been made out 
and that in any case the grant must be 
deemed to have terminated now 

It is quite clear from the berms of the 
sale-deed executed by Mt. Samkora that 
the plaintiff was expressly permitted to 
open the door in question. I agree with 
the learned Subordinate Judge that there 
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could be no object in granting permission 
for the opening of the door unless the 
door was intended to be used for ingress 
and egress from the house. This inten- 
tion is further supported by the fact that 
at the time when the sale took place 
there was no convenient access to the 
house from the public road. I can, there- 
fore, see no reason to disagree with the 
opinion of the lower appellate Court th-^t 
the terms of the sale-deed coupled with 
the oral evidence fully established the 
alleged grant. The argument 'about the 
grant having terminated is based on the 
ground that though there was necessity 
for such a grant at the time of the sale- 
deed yet no suoh necessity exists now as 
the plaintiff can have access to the house 
from the public road ^otherwise than by 
the route in respect of which the right of 
way is claimed in the suit. 

It is urged that the grant must bo 
considered to be a grant of easement of 
necessity and as there is no longer any 
absolute necessity for the alleged right of 
way the grant also must be deemed to 
have come to an end. I cxnnot accept 
this contention. The scope of the grant 
imust be determined by the terms of the 
contract between the parties. There is 
jnobhing in the terms of the sile deed to 
jlimit the grant until such time as the 
jnecessity is absolute. If it was intended 
!that the grant should be limited in the 
jsense contended for by the defendants 
lone should have expected some express 
Iprovision in the sale-deed to the effect 
that the door was to be closed when the 
jnecessity was no longer absolute- In the 
absence of any such provision in the sale- 
deed and in the absence of any other 
evidence in support of such agreement I 
must hold that the grant cannot be 
limited as the defendants would wish to 
limit it. I must, therefore, overrule the 
contention. Next it was contended that 
the grant fs invalid for want of registra- 
tion. It was held in Bhagwan Sahai v. 
Narasingh Sahai (l) that an easement 
can be imposed without the grant being 
embodied in a written deed. Assuming 
that a registeeed deed is necessary, the 
grant in the present case is contained in 
the sale-deed which is a registered docu- 
ment. The ointention, therefore, has no 
force. 

Lastly reference was made to the case 

’TiT[ 1^03] 31 All 612:^3~TG7”Gi5=6 A.L.J. 
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of Ram Lai v. Makhan Lai (2) and it 
was contended that this Court should 
limit the plaintiff’s right of way to the 
passage shown as APOU in the Commis- 
sioner's map which was sufficiently con- 
venient* for the requirements of the 
plaintiff and least onerous to the defen- 
dants This matter also seems to me to 
be concluded by the findings of the lower 
appellate Court. The contest in the 
Courts below was whether the plaintiff* 
is entitled to a right of way by the route 
shown as ABCD or by route shown as 
APOU in the Commissioner’s map. 

The lower appellate Court after dis- 
cussing the evidence of the witnesses 
examined by both parties has found it as 
a fact that the passage gianted by Mt. 
Samkora at the time of sale in 1910 and 
which has been used by the plaintiff 
ever since is represented by ABCD. 
Under the circumstances the plaintiff is 
legally entitled to use the passage 
granted to him at the time of his pur- 
chase of the house. The matter is, one 
of contract between the parties and no 
question of my exoroiaing any discretion 
in the case arises. This disposes of all 
the arguments argued in support of the 
appeal 

The learned Counsel for the plaintilf- 
respondent has drawn my attention to 
the fact that the letter T as given in the 
decree of the Munsif to describe the door 
is a mistake for the letter L A copy of 
the Commissioner’s map which has been 
attached to the decree correctly gives the 
letter L against the door in question. 
The learned Subordinate Judge has also 
referred to this mistake in the beginning 
of his judgment but did not give any 
directions for necessary correction being 
made. I direct that the letter T as used 
in the decree of the first Court should 
be corrected and letter L substituted in 
place of it. With the above remarks I 
dismiss the appeal with costs. 

M-N./R-K. Appeal dismissed. 


(2) [1923] 7 O.L.J. 308=55 I.O. 710. 
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Wazib Hasan and Raza, JJ. 
Bisheshar Dayal — Appellant. 

V. 

Bajrang Bahadur Singh and others — 
Respondents. 

Execution Decree No 79 of 1928, De- 
cided Qxi 4bh April 1929, against decree 
of Dist. Judge, Rae Bareli, D/- 19th 
October 1928. 

(a) Civil P. C., S, 2 (ii) — Auction-purchaier 
in execution of decree for Bale on mortgage 
of under-proprietary tenure ii not legal re- 
preientative of original under-proprietor. 

The auotion-purohaBer m exQOutioa of a 
decree for sale on a mortgage of au under- 
proprietary tenure cannot be called the legal 
repreaontative of the original under-proprietor 
because the term legal representative only 
denotes the class of persona on whom the 
status of a representative is fastened by rea- 
son of the death of a person whose estate 
they are held to represent. Further such an 
auction-purchaser cannot be called the re- 
presentative of the original under-proprietor 
in respect of a liability arising subsequent to 
the mortgage on which the decree for sale is 
founded and in cxeeution of which decree he 
becomes the purohaaer, though he is oertainly 
a representative of the under-proprietor qua 
the rights and liabilities which stood on the 
date of the mortgage ; 9 0. C. 185, Ref. ; 12 
0. C. 45, Reh on. [P 354 0 1] 

(b) Oudh Rent Act (1886) S. 154— Com- 
bined effect of S. 154, Oudh Rent Act and 
S. 146, Civil P. C., is to render auction-pur- 
chaser of under-proprietary tenure liable to 
satisfy decree for arrears of rent obtained 
against original under-proprietor, although 
such purchaser in not judgment-debtor on 
record of that decree — Civil P. C., S. 146, 

The combined efioot of S. 154, Oudh Bent 
Act and S. 146, Civil F. G. is to render an 
auction-purchaser of an uuder-proprietary 
tenure in execution of a mortgage decree 
liable to satisfy a decree for arrears of runt 
obtained against the original under proprietor. 
Because the provisions of S. 154, Bent Aot 
not only make the transferee-purchaser 
liable for the rent subsequoutly acoruing but 
they make him so liable in oonscqueace of 
the aot of oinissiou to pay the rent on the 
part of the original under-proprietor. That 
being so he must be held to be a person claim- 
ing under his transferrer, and, as such, the 
decree against the original under-proprietor 
can be rightly executed against him under 
S. 146, Civil P. 0., although he is not a judg- 
ment-debtor on the record of that decree: 9 
O. C. 185, not Appr. [P 354 0 1, 2] 

Badha Krishna — for Appellant. 
Ghulam Hasan and Saiduddin Ahmad 
— for Respondent 1. 

Judgment. — This ease has come be- 
fore us for deoision on a referenee by our 
learned brother G. N. Misra, J. The 
facts are as follows : — 

1929 0/45 & 46 


Singh, obtained a decree on the 23rd 
August 1924 for arrears of rent in res- 
pect of an under-proprietary tenure 
against Muhammad Ishaq and Muham- 
mad Yasin. In the years 1911 to 1914 
the appellant, Bisheshar Dayal, had 
obtained several mortgages in respect of 
the same tenure from the persons men- 
tioned above or their predecessors-in- 
interest. These mortgages were put in 
suit and a decree for sale of the tenure 
was obtained by Bisheshar Dayal against 
the under-proprietors. Eventually in 
execution of that decree the tenure was 
put up for sale and purchased by Bisheh- 
shar Dayal on the 20th December 1926. 
In the month following the sale was con- 
firmed. The respondent, Rai Bajrang 
Bahadur Singh, now desires in the pro- 
ceedings, out of which this appeal has 
arisen, to execute his decree for rent by 
sale of the undor-preprietary tenure as 
against Bisheshar Dayal. Bisheshar 
Dayal objects to this procedure but his 
objection has been overruled by the 
Courts below. Hence this second appeal 
before us. 

The argument advanced on behalf of 
the appellant is that the law as enacted 
in S 154, Oudh Rent Aot, 1886, imposes 
a liability on the appellant to pay to the 
respondent the rent which has fallen due 
in respect of this under-proprietary 
tenure subEoquent to encumbrances or 
the auction purchase but that the lia- 
bility stops and there is no justification 
in law or in the principle to make the 
appellant liable for the satisfaction of 
the decree, which the respondent had 
obtained long before the sale in favour 
of the appellant, in a process of execu- 
tion of the said decree. It was suggested 
rather than argued that having regard to 
the liability under S. 154 aforementioned 
the respondent may bring a separate suit 
for the recovery of the same arrears of 
rent for which he had obtained a decree 
in 1924 against the original under-pro- 
prietors if the claim happens to fall in 
time on the date of the second suit. 

The argument, which we have just 
now noticed, derives support from the 
judgment of Mr. Ross Scott in Mt. Atam 
Dei V. Bakht Narain (1), while he was 
Judicial Commissioner of Oudh. In the 
same case, however, Mr Wells, Addi- 
tion aJ_J^mial_Commis3ionerj_e^pre8Bed 

(1) [1906] 9 O. 0 185. 
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a different opiniqn. The opinion, which 
we have formed in this case, after, hear- 
ing arguments on both sides at great 
length, is in accord with the opinion 
expressed by Mr. Wells, though we do 
not find ourselves in agreement with 
him in the reasons for that opinion. 
Mr. Wells says that the transferee be- 
comes by operation of law representative 
of the judgment-debtor. If that were so 
there could be no question of the appel- 
lant being brought on the record of the 
case either in addition to or in substitu- 
tion of the original judgment-debtors 
and execution preceedings being taken 
as against him for the satisfaction of 
the decree in question. But we are 
unable to see how in the circumstances 
in which the appellant is placed he can 
be treated as the representative of the 
judgment-debtor by operation of law. 
The term *' legal representative” as 
defined in the Code of Civil Procedure 
only denotes the class of persons on 
whom the status of a representative is 
fastened by reason of the death of a per- 
son whose estate they are held to repre- 
sent. The present case is not such a 
case. Further the appellant cannot be 
held to be the representative of the 
original judgment-debtors in respect of 
a liability which had arisen subsequent 
to the mortgages on which the decree for 
sale was founded and in execution of 
which decree the appellant became the 
purchaser of the under-proprietary 
tenure. He is certainly a representative 
of the judgment-debtor qua the rights 
and the liabilies which stood on the date 
of the mortgages We do not think that 
the last-mentioned proposition requires 
any authority in support of it. But it 
may as well bo to refer to a decision in 
the late Court of the Judicial Commis- 
sioner of Oudh in Pratab Bahadur 
Singh V. Maheshwar Bakhah Singh (2). 
Nor was the proposition questioned at 
the hearing of this appeal hy the learned 
advocates on the side of the appellant 
and the respondents both 

On what grounds the appellant can 
he held to be liable to satisfy the 
decree for arrears of rent obtained in the 
year 1924 in process of execution of the 
same decree though the appellant is not 
a judgment-debtor on the record of the 
decree? It seems to us that the com- 
bined effect of the provisions of Ss. 154, 
(2) [1909J 12 0. 0.'45=2 I. 0. 57. 


Oudh Bent Act, 1666, and 146, Oivil F. 
C., 1908. furnishes such grounds. The 
liability of the appellant is admitted 
and this is hy reason of S. 154, Oudh 
Bent Act. It appears to us that the 
provisions of S. 154 not only make the 
transferee or the incumbrancer as he is 
described in that section liable for the 
rent subsequently aocuring bub they 
make him so liable in consequence of 
the act of omission to pay the rent on 
the part of the original under-proprietor. 
If the liability therefore arises by reason 
of such an omission it must be held, we 
think, that the transferee is a person 
claimizLg under, if such a term can be 
used in respect of a liability, the trans-j 
ferror. This brings us to S. 146, Civil 
P. C. It is a new section in the sensei 
that there was no provision similar to 
it in the old Code of 1882 The section 
is as follows ; 

” Save as otherwise provided by this Code 
or by any law for the time being in force, 
whore any proceeding may be taken or appli- 
cation made by or against any person, then 
the proceeding may be taken or the applica- 
tion may be made by or against any person 
claiming under him.” 

It follows as logical corollary, if we 
may say so, that the proceedings now 
being taken in execution of the rent 
decree of 1924 may be and are rightly 
taken against the appellant. This dis- 
poses of the suggestion that a second suit 
may be open to the respondeat against 
the appellant for the recovery of the 
same arrears of rent for which the de- 
cree had been obtained in the year 1924 
against the original under-proprietors. If 
the appellant is a person, claiming under 
the original under-proprietors as we think 
he is, the second suit as against him will 
obviously be barred by the provisions 
of S. 11, Civil P. C. The appeal fails 
and is dismissed with costs. 

S N /II. K. Appeal dismissed. 
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Stuart, C. J , and Raza, J. 

Sajid Husain and another — Plaintiff 
— Appellants. 

V. 

Abdul Rahim and another — Defen- 
dants — Respondents. 

First Appeal No. 36 of 1928, Decided 
on 16bh October 1928, against the decree 
of First Addl. Sub-Judge, Malihabad, 
D/- 6bh December 1927. 
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(a) GuardSanf and Wardi Act, S. 48— 
'Minor declared to have attained majority— 
Court cannot again interfere to correct age. 

Affcer a minor was deolared to have attained 
majority by Court, the Court again entertain- 
ed an application for oorreoting the age. 

Held', that the Court had no right to inter- 
fere in the matter as it wai funotua. 

[P 356 C 2] 

(b) duardiani and Warda Act, S. 31 — 
Absence of enquiry does not vitiate good 
bargain. 

Where a Judge In a case in which an en- 
quiry is necessary allows through his re* 
misaness a transaction to take place to the 
detriment of the minor the sanction which he 
has given is not a bar to a ra-oponing of the 
transaction. But apart from the fact that the 
law itself does not order an inquiry, absence 
of inquiry would not vitiate the transaction 
if the Judge has been able to oonclude a good 
bargain. [P 357 C 2] 

M, Wa'^im and Rameshari Dayal — 
for Appellants. 

Ohulam Hasan, K P. Mtsra, and 
Mardayal — for Respondents. 

Judgment. — This is a plaintiff's ap- 
peal. The facts are as follows. The 
plaintiff Ghaudhury Sajid Husain is the 
eon of the late Ghaudhury Kazim Husain, 
Shia gentleman of position, who was 
the brother of the late wife of the late 
Baja of Mahmudabad. Ghaudhury 
Kazim Ilusaiu died ou 30th September 
1913. He died possessed of a share in 
the village Falhri, a share in the village 
Farathia, the whole of the village Baha- 
durpur and a house at Muftigunj, 
Lucknow. It appears that the whole of 
this property descended to his sons 
Ghaudhury Mustafa Husain and Ghaud- 
hury Sajid Husaiu Shortly after his 
death Mustafa Husain applied to be 
made guardian of the person and the 
property of his younger brother Sajid 
Husain and on the 16th October 19L4, 
hOiWaa appointed (Ex. 8) the guardian 
of his brother’s person and property by 
the District Judge of Lucknow. When 
he applied for the guardianship he stated 
that Sajid Husain had been bora on the 
25th April 1903, and this statement 
was accepted by the District Judge. 
The property of the late Ghaudhury 
Kazim Husain was heavily-eacumbered 
and he had in addition left unsecured 
debts. It is quite clear ou the evid- 
ence that the property was praoti- 
ciMy bankrupt property. All the 
villages were encumbered, Bahadurpur 
being mortgaged with possession for 
Hs. 28,000 The income available for 
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family use consisted only of the profits 
of Bs 2,060 a year from Falhri and 
Bs. 782 from Farathia, that is to say, 
Bs. 2,842, Bahadurpur produced a profit 
of Bs. 960 a year but that was, of course, 
enjoyed by the mortgagee in possession 
and the family could derive no benefit 
from Bahadurpur until Bs. 28,000 had 
been paid. We find that on 2Ist Sep- 
tember 1915 (Ex. A-17) Mustafa Husain 
approached the District Judge with an 
application in which he stated that the 
total debts were then Bs 77,466-2-0 
ouu of which Bs. 49,466 were bearing 
interest. The rate of interest charged 
was something more than 5 per cent 
but even at 5 per cent the interest on 
the Bs. 49,466 would have come appro- 
ximately to Bs. 2,500 and this would 
have left Bs. 342 only for the support of 
the two sons and their family In these 
circumstances Mustafa Husain submitted 
a very reasonable proposal that suoh 
rights as the family retained in Falhri 
should be sold. Ex. A shows that the 
office of the Judge reported favourably 
on the proposal and in Ex. A-26 the 
District Judge on 28th September 1915, 
sanctioned the sale as far as the minor 
was concerned. However, no one was 
found who was ready to purchase Falhri 
and on 24th January 1916, the District 
Judge then holding the office was ap- 
proached by Mustafa Husain in an ap- 
plication (Ex. 6) with an alternative 
suggestion that Bahadurpur should be 
sold. 

In Ex. A-8 the office wrote a report 
as to this application and (Ex. A-9) 
Mustafa Husain was examined before the 
Judge and he stated that he could get 
Bs. 37,000 for Bahadurpur In Ex. 2 
the District Judge sanctioned the sale of 
Bahadurpur for Bs. 37,000 but Bahadur- 
pur was eventually sold on 2L9t February 
1913 under Ex. A-1 for Bs. 37,200. By 
this sale the estate satisfied the mort- 
gage on Bahadurpur and obtained for 
the equity of redemption after paying 
the costs of the transfer a sum of nearly 
Bs. 9,000. As we have already stated 
the income of Bahadurpur was only 
Bs. 850. Thus the property was sold for 
cash for nearly 40 years’ purchase. Fal- 
hri was already mortgaged under a 
simple mortgage. A suit had been 
brought on the mortgage and a decree 
was passed on 15th June 1916, and it 
was found impossible to redeom. Ths 



Sajid Husain v, Abdul Rahim 


1929 


366 Oudh 


share in the village was not; actnally 
sold unbil the 2Lsb May 1919, when (see 
the sale oerbihoabe Ex. A-57) bhe actual 
price obbained was Rs. 56,573 which 
sabished bhe decrebal amount and loft 
nobbing over Palhri bhus was sold for 
aboub 2d years' purchase. Before thab 
sale, however, a bhird sale had taken 
place. Bahadurpur had gone. A decree 
had been passed again sb Palhri bub bhere 
was no means of satisfying it and the 
share in Parathia, which was also en- 
cumbered, alone was loft On 8th Janu- 
ary 1918, the Maharaja of Mahmudabad 
who is a relation of these persons, pur- 
chased the share in Parathia for 
Bs. 23,400. At this time as a result of 
the sale of Parathia the family was left 
with bheir house in Muftigunj, their 
debts paid and a few thousand rupees 
over. As we have already noted Mustafa 
Husain had in his application (Ex A-5) 
stated that Sajid Husain had been born 
on 25th April 1903. After the debts had 
been paid and a certain amount of money 
had accumulated an application was 
presented to the District Judge on behalf 
of Badrunnisa, a sister of Sajid Husain, 
to the effect that Sajid Husain had really 
been born about 1900 and was over 
20 years of age at the time. Sajid Husain 
countersigned this application It is 
Ex. A-26 and dated 15th December 1921. 
In addition Sajid Husain presented an- 
other application (Ex. A-14) on 16bh 
December 1921, to the same effect. A 
medical certiQcate was produced from a 
certain Captain E. G. Pandali. This 
certificate is Ex. A-12. Captain E. G. 
Pandali was called as a witness (see Ex. 
A-16). He deposed on 20th December 
1921, that he had examined Sajid Husain 
who was over 20 years of age and as a 
result Ihe District Judge Mr. Sherring 
passed the order (Ex. A-15) .on 20th 
December 1921 

"Sajid Ilaiala la declared a major. The 
Bank bo be informed bhat Sajid Huaain la now 
major and can deal wibh his own properby. 
The guardianship now ceases bo exist. File.’* 

Sajid Hussain obtained a substantial 
amount of money on the finding that his 
age had been incorrectly recorded. He 
was then taken to have been born about 
1900. Any suit to set aside the sale of 
Bahadurpur would have had to be filed 
before the end of 1924. After any such 
suit had become timebarred on this 
computation, Saijd Husain executed a 
iiale-deed on 29th May 1925, in favour of 


Bhola Prasad, a Eurmi who resides in 
Lucknow District, by which he agreed to 
transfer to him four annas out of his 
eight annas in Bahadurpur for a consider* 
ation of Bs. 500 upon the understand! mi 
that Bhola Prasad would finance all liti- 
gation to get the sale of Bahadurpur set 
aside. The sale-deed in question is Ex 3, 
After he had executed this sale-deed he 
apparently changed hia mind, for we find 
that on 22nd May 1926, ho brought a 
suit against Bhola Prasad to have this 
sale Ex. 3 set aside on the ground that 
its execution had been obbained from him 
by duress. Then he changed his mind 
again and withdrew that suit on 14th 
July 1926. On 1st September 1921, ho 
applied to the District Judge of Lucknow 
who was then Mr. Ou ning to correct bhe 
date of his age We have little difficulty 
in understanding how Mr. Cuming formed 
the conclusion thab he had any right to 
interfere in the matter when he was 
clearly functus but he passed on 2dth 
October 1926, an order Ex 4. This ia 
his order: 

"The above abatement of ox-guardiAn la sup- 
ported by the record, Lab the age ba corrected 
aocordiugly. The age originally stated in the. 
guardianship application of 2'iad (aicy Sopteoi- 
ber 19L4, being raabored. The partioi having; 
come to terms ou the other matters between 
them the papers can be filed". 

Now it is to be noted that in thesa 
proceedings Chauduri Mustafa Husiin 
was a party. This is noticeable in view of 
the fact that Ghaudhuri Mustafa Husain 
although summoned three times to give 
evidence in the present case refused to 
appear The next stage in those proceed- 
ings was the filing of the suit out of 
which this appeal has arisen, lb was 
filed on 13th January 1927. The learned 
trial Judge arrived at the oonolusion thab 
the suit should succeed on the merits, 
but that it had bo he dismissed because it 
had been filed more than three yoara 
after Sajid Husain had attained majority. 
The dismissal would of course, be un- 
avoidable .however good the case had been 
in bhe matter, if it bad been filed after 
limitation. But in such event some sym- 
pathy might have been excited. But we 
are not disposed to extend any sympathy 
to either of the plaintiffs in the present 
matter, as we find that the suit should 
not have succeeded on the merits even 
had it been filed within limitation. The< 
learned counsel for the respondents have 
taken in our view a very proper course 
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in supporting the judgment of dismissal 
on grounds which were decided against 
him in the trial Court. The view taken by 
the learned trial judge upon the merits is 
as follows. He considers that there were 
two defects The first defect was that 
Mr. Sherring had made no inquiry, and 
this alistention in his opinion vitiated 
the permission to sell under S. 31 (l), 
Guardians and Wards Act (8 of 1890). 
Ho further went on to find that the 
order of Mr Sherring was defective in 
form in certain particulars because it 
did not recite the advantages to be 
gained by the minor, and because it did 
not describe with particularity the pro- 
perty to be sold. He considered the 
first objection fatal to the validity of 
the transfer. Ho considered the second 
objection immaterial. He added, how- 
ever, a conclusion that the transaction 
had not been for the benefit of the minor 
and that both legally and fairly he 
ought to be permitted to set aside but 
as he also arrived at the conclusion that 
the vendee Abdul Rahim had acted per- 
fectly honestly and had paid up the 
price in full, his view was that the minor 
could not set the transaction aside as 
far as ho was concerned without refund- 
ing a moiety of what Abdul Rahim had 
paid. To take the last point first as we 
consider it the most important, we are 
unable to follow the learned Judge’s 
reasoning or his view in respect of the 
transaction To us it appears that Mr. 
Sherring acted in the best possible in- 
terest of the minor and secured an ex- 
traordinarily good price for Bahadurpur. 

The learned trial Judge has said that 
as Bahadurpur is near Lucknow and 
is connected with it by a metalled road 
the property there is likely to increase 
in value. There is no doubt force in 
this remark, but the learned Judge has 
failed to satisfy us, even if the property 
was likely to increase in value that a 
vendor should be dissatisfied with a 
price equivalent to forty times the annual 
value of the property, that is, the rate 
which Sajid Husain received from Abdul 
Rahim Wo consider that -Mr, Sher- 
ring managed this bankrupt estate of 
Kazim Husain with great intelligence. 
If matters had been allowed to take 
their course and no property had been 
sold, the result would have been that 
Palhri and Parathia would have passed 
out of the hands of the family having 


been sold in execution of civil Court 
decrees, the house in Muftigunj would 
have gone also and the family would 
have been left with nothing except the 
equity of redemption in Bahadurpur and 
would have been kept out of posses- 
sion until they bad been able to 
obtain Rs. 28,000. The equity of re- 
demption in Bahadurpur was no doubt 
worth something but it is quite possible 
that if the interest had been allowed to 
accumulate too long on the other debts 
the equity of redemption in Bahadurpur 
would also have been attached and sold. 
Thus a business management which 
resulted in the payments of all the 
debts, the preservation of the house in 
Muftigunj and an accumulation of a rea- 
sonable amount of ready money was a 
business arrangement to be commended 
and not to be condemned Wo look at 
the transaction of sale of Bihadurpur as 
eminently in the interests of Sajid 
Husain. 

We now take tho next point. The 
learned trial Judge is of the opinion that 
the permission given by the District 
Judge was worthless because he made no 
proper inquiry. We do not propose to 
go into the question, as to how far tho 
previous decisions of tho Judicial Com- 
missioner’s Court have laid down tho 
law correctly as to the necessity of such 
inquiry or the manner in which it ought 
to be conducted. It is clear enough on 
broad principles that where a Judge in a 
case in which an enquiry is necessary 
allows through his remissness a transac- 
tion to take place to the detriment of 
the minor the sanction which he has 
given is not a bar to a re-opening of the 
transaction. But apart from the fact 
that the law itself does not order an 
inquiry, absence of inquiry would not 
vitiate the transaction, if the Judge has 
been able to conclude a good bargain. 
To suggest that such transaction should 
be set aside when the Judge had obtain- 
ed for the property having had sufficient 
intelligence to obtain such a price with- 
out miking an enquiry, is not in our 
opinion justified by anything in the 
Guardians and Wards Act or anywhere 
else. However, it is not necessary for 
us to expatiate on this point as we are 
of opinion that on the facts the Judge 
made sufficient inquiry. It is only 
necessary to look at the inquiry that 
was made before Mr. Hamilton in 1915 
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fco show that at the time that Mr. Sherr- 
ing passed his order he had on the file 
materials compiled in a previous inquiry 
which were sufficient for the purpose of 
his order. As to the formal defects to 
which the learned trial Judge adverted 
but which he did not consider sufficient 
to invalidate proceedings we have only 
to say that those defects were formal 
and that we agreed with the view of the 
law taken by the learned trial Judge in 
respect of them. We find that even if 
the suit had been in time it would have 
failed not only under the provisions of 
S 40, Guardians and Wards Act but 
because on the merits the transaction 
was eminently for the benefit of the 
minor and was conducted in a regular 
and proper manner. Why Sajid Husain 
and the speculator, who is financing 
these proceedings should have wished 
to institute them we are not in a posi- 
tion to say Possibly the learned Judge 
is correct and the property has risen 
very much in value since 1916. 

We now come to the last point which 
in view of our previous decision is really 
unimportant Has the suit been rightly 
dismissed as time barred? While we 
consider that there is force in the argu- 
ment that there was very little reason 
for Mustafa Husain to mis-state his 
brother’s age in Ex 8 we find that upon 
the facts it is impossible to arrive at a 
Qonclusion difiFerent from the conclusion 
of the learned trial Judge. The evidence 
in support of the allegation that Sajid 
Husain was born in 1902 is oral evidence 
consisting of the evidence of Murntaz 
Husain, Akbar Ali, Usman Ali, Sughra 
Begum mother of Sajid Husain and Sajid 
Husain himself. The learned trial 
Judge has disbelieved the evidence of 
Murntaz Husain We consider that he 
has disbelieved him rightly The state- 
ment of this witness appears to us to be 
completely unreliable We have exa- 
mined the evidence of Akbar Ali and 
Usman Ali and we find their statements 
equally unreliable. The lady Sughra 
Begum was disbelieved by the learned 
Judge and rightly disbelieved. 

It is difficult to describe the evidence 
of Sajid Husain dispassionately, as upon 
his own showing he was ready to perjure 
himself upon any occasion when he 
thought it suited him. His evidence 
was of course worthless. There re- 


mains nothing except the fact that in 
the original application and in the 
original order he was stated to have been 
born in 1903. The statement was that 
of Mustafa Husain, who has constantly 
refused to give evidence in the case. 
Against this there is the evidence of 
Dr. Varraa D W. 6 to the effect 
that in his opinion Sajid Husain was at 
least 29 years old when he examined 
him in 1927. We see no reason to dis- 
trust Dr. Varma's evidence We have 
considered all the evidence on the ques- 
tion of age and we have no hesitation in 
agreeing with the view of the learned 
trial Judge. One point remains There 
was filed before us to-day an application 
to file certain documents and to produce 
witnesses to prove them. This is an 
application under O. 41, R. 27, Civil 
P. C to produce additional evidence in 
the appellate Court. The evidence in 
question was not put before the trial 
Court and so there was no question of 
the trial Court having refused to admit 
it. We certainly do not require this 
evidence. Sajid Husain has stated that 
he was not aware that these documents 
were in existence at the time that h& 
filed his appeal. We have only his word 
for it and wo have found no reason to 
trust him upon any subject It is per- 
fectly clear to us that ho had every op- 
portunity of knowing of the existence of 
these documents before the case was 
decided in the trial Court. Wo refuse 
to permit him to produce this addi- 
tional evidence. As a result the appeal 
is dismissed with costs. 

m.n./r K. Appeial dismissed. 
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Stuart, C. J. and Raza, J. 

Deputy Commissioner , Go7icZa— Defen- 
dant — Apppellant. 

V. 

Karimdad Khan and others — Plain- 
tiffs — Respondents . 

Second Appeal No 134 of 1928, De- 
cided on 22nd August 1928, against de- 
cree of Addl. Dist. Judge, Gonda, D/- 
12th January 1928. 

(a) U. P. Land Revenue Act, S. 4 (l5) — 
Decree granting birt rights under Circular 
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2 of 1861 grant! under proprietary right! 
— Land Tenure! — Birt. 

A decreo granting birt rights under the 
provisions of Oircular No. 2 of 1861 is neoes- 
sarily a grant of undor-proprietary rights 
whether undor-proprietary rights are or are 
nob apeoially mentioned, and if a Settlement 
Offieer forming his own opinion as to what 
the Circular meant proceeded to give title as 
birtias Ito persons under the provisions of 
that Circular that title can only be held to 
be title as the under-proprietor . A. I. R 1922 
P. C. 41 Rel., on. [P 3>1 G 9l 

(b) Land Tenures— Non-lransferable hold- 
ing — Hereditary right proved — Transferabi- 
lity can be presumed. 

Where a man is proved to have heriditary 
rights and there is nothing to show that they 
are non-transferable they muaj be presumed 
to be transferable. [P 361 0 1] 

H. K. Ghose and M. Wasim — for Ap- 
pellant. 

Radha Krishna — for Respondenta 

Judgment. — This is a second appeal 
by the defendant, the Deputy Gommia- 
sionor of Gonda, in his capacity as re- 
presentative of the Court of Wards 
managing the Ajudhia Estate against 
the decision of both Courts that the 
plaintiffs-reapondents have under-pro- 
prietary rights in Pura Saif Khan hamlet 
of Umedjot, Gonda Diatriot. The title 
of the plaintitfs-rospondenta is based 
solely upon a decree of the Settlement 
Court of Gonda District, dated 30th 
September 1871, Under this decree 
their predeceaaora-in-interest wore given 
certain rights in that hamlet. The sup- 
perior proprietor of the hamlet was the 
Maharaja of Ajudhia. These rights were 
continually challenged by the Ajudhia 
Katate. A history of the attacks upon 
the plaintiffs and thair predecessors-in- 
interest is given in the decision of Mr. 
Pim, Junior Member of the Board of 
Revenue dated 25th August 1925, (Ex. 
A-4). The decree was phased in 1071. 
In 1875 the Ajudhia Estate endeavoured 
to eject the decree-holders. The Estate 
failed. In 1898 the Ajudhia Estate again 
endeavoured to eject one of their number. 
That attempt again failed. In 1903 dur- 
ing the progress of the then settlement 
the plaintiffs’ predecessors who claimed 
to he under-proprietors in - the hamlet 
and admitted their liability to pay rent 
to the superior proprietor, applied to the 
Settlement Officer asking him to fix 
their rents. The Ajudhia Estate ob- 
jected. The case for the Ajudhia Estate 
was that the estate had a right to fix the 
rents of these persons as it pleased and 


that no Court should be allowed to in- 
terfere with that right. The question 
was decided against the estate and no 
appeal was preferred. In 1905 the Estate 
again endeavoured to ohallenge the title. 
It came into Court and asked for a de- 
claration that the plaintiffs’ predecessors 
wore ordinary tenants and such birt 
rights as they might have had lapsed. 
That suit was dismissed. It, however, 
happened that at no time had the plain- 
tiff’s predecessors been recorded as 
nnder-proprietors. They have been re- 
corded as birtdars. In the 1903 Settle- 
ment an entry had been made in the 
khewat which was opposed to the terms 
of the 1871 decree and the decision of 
the Settlement Officer. This entry was 
that they were ordinary tenants. The 
omission to enter them as under-prop- 
rietors affected them in 1914 when they 
attempted to partition the mahal The 
Board of Revenue found that they wore 
not under-proprietors. The last attack 
made by the Ajudhia Estate upon the 
plaintiffs is thus described by Mr. Pim 
in his judgment ■ 

"In tho present litigation the Estate haa 
triad new taotica. Abandoning the -obviously 
hopeless attempt to eject by nobioe it served 
a notioe on the appellants to pay an enhanced 
rent which, however, had been found 
in the first Court to bo reasonable and on 
their refusal to pay it, have brought a suit 
under S. 52 on the basis of the conditions of 
re-entry laid down in the settlement decree of 
1871.” 

This attempt has been successful as 
far as the revenue Courts are concer n ed 
for in spite of the fact that tho Settle- 
ment Court in 1903 had laid down dis- 
tinctly that tho rents were to he fixed 
by the revenue Courts and nob by the 
Estate, the refusal of the plaintiffs to 
pay a rent, which whether reasonable or 
not, the Estate on the previous deoisioa 
had no right to fix has resulted in a de- 
cree for their ejectment. But they have 
nob been ejeoted actually and are still 
in physical possession of the property. 
They then instituted the preseub pro- 
oeedings in the civil Courts for a declara- 
tion that they are not tenants but under- 
proprietors. They have suecoeded in 
obtaining a declaration that they ^re 
under-proprietors. If this decree is up- 
held they oannot be ejected by the 
revenue Courts and will be permitted 
to hold the land as they have all along 
held it. The Courts below have devoted 
oonsiderable trouble to the deoision of 
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he some^hab complioabed faobs and 
have displayed great skill in eansideriag 
the evideaoe and applying the law there- 
o. 

The decision of this appeal turns in 
the main on the construction to be 
placed upon the decree of 1871 Before 
we consider its terms it is necessary to 
note the definition of “under-proprietor" 
in the Oudh Rent Act. An under-prop- 
rietor is a person possessing a heritable 
and transforaolo right of property in 
land for which ho is liable or but for a 
contract or decree would be liable to 
pay rent. We now come bo the litiga- 
tion of 1871. The judgment on which 
the decree is founded gives a sufficiently 
full account as to how that case came 
into being The plaintiffs in that case 
who were the prode^essors-in-inberesb 
of the present plaintiffs came into Court 
on the assertion that in the year 1203 
Fasli (a year which corresponds to 1796 
A. D.) a certain Rani Bhagwant Kuar 
had, in consideration of the payment of 
Rs. 500, given to their ancestor un- 
named a birt right in the hamlet. The 
right carried with it the privilege to 
the birtias of deducting by way of dah- 
yak one-tenth of the rent assessed on 
the hamlet. The plaintiffs in that liti- 
gation continued that as the Ajudbia 
Estate, which had since acquired the 
village refused to recognize their rights 
they had come to the Settlement Court 
to have their rights defined and enforced. 
The reply of the Estate was a complete 
denial The judgment continueB that 
the plaintiffs were unable to produce any 
document granting them such rights 
such a failure would not be surprising 
if the rights had been granted in the 
year 1796, and that as there had been 
no real proof one way or another, the 
parties had consented to abide by the 
statement of the Patwari Shiam Lai 
and that Shiam Lai had deposed, after 
examining such papers as he had in his 
possession, that it was an undoubted 
fact that the plaintiffs were the birtdars 
of the village He continued that Saif 
Khan was the founder of the hamlet 
Fura Saif Khan that he was the ancestor 
of the plaintiffs and that he had founded 
the hamlet some seventy years before, 
having obtained a birt contingent on his 
cutting down the jungle and reclaiming 
the land. The terms of the birt were 
that the birtdars were to retain posses- 


sion on payment of the rent fixed by 
the taluqdar. The rent was to be fixed 
in the following way. Tue jama was to 
be at prevailing rates and the birtdars 
were entitled to deduct from the pre- 
vailing rates one-tenth on account of 
their dahyak right. This was the state- 
ment of the patwari and upon this stite- 
ment the Settlement Officer decreed the 
case. The words of the Effective part 
of the judgment are these : 

“Thererore, bho plAiakiil4’ birt rights and 
pojseaaioa witliin limitation liaving boon 
oatabliahod on tho ovidenco in the manner 
roqairad by Circular No 1 of 1861, it is 
ordered that a decree may bo paaaed in favour 
of the plaintiffa Fateh Khan and Amir Khan 
and their oo-aharara for continuance of their 
poaseaaion over Pura Saif Khan included m 
Umediot, Pargana Gonda. the dahyak rights 
to bo deducted. The defendant shall have 
power to aaaesa and alter tho jama. The 
plaiubifEa’ right of dahyak Hhall be calculated. 
If the plaintiffa decline to accept tho rate as- 
seiaed by the taluqdar he will have the power 
to take the village under his direct manage- 
ment, bub m that case the plaintiffs shall be 
entitled to recover one tenth as dayhak from 
tho jama BO collactod. The taluqdar will have 
to pay this “dahyak at the close of the year." 

To a certain extent the question as to 
the nature of the birt rights so con- 
ferred has been decided between the par- 
ties for in the litigation of 1905 to whioh 
we have already referred in an appeal 
brought by the Ajudhia Estate against 
the predecessors-in -interest of the pre- 
sent plaintiffs it was decided in the 
Judicial Commissioner’s Court on 3rd 
September 1907 [Second Civil Appeal 
No, 565 of 1906) that the predecessors- 
in-interest of the plaintiffs had the 
rights of birtias (or birtdars) under the 
decree of 1871. The Second Additional 
Judicial Commissioner, who .decided the 
appeal, said in bis judgment : 

“It does nob appear to me to be open to 
question that the present defendants have ac- 
quired heritable rights under the Settlement 
decree of 1871. The fact that the dofendanta 
were not recorded as birtdars or under prop- 
rietors until the year of 1903 is of little im- 
portance. The rights conferred by the decree 
of 1871 cannoc bo afieoted by the ommiasion 
to have the decree-holders reoordod in the 
village paoers as birtdars. " 

It is true that the Judicial Commis- 
sioner's Court did not arrive at any deci- 
sion as to the exact state of the predeoes- 
Bor-in-interest of the plaintiffs In other 
words while deciding that they had here- 
ditary rights the Judicial Commissioner’s 
Court expressed no opinion as to whether 
they had transferable rights. 
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In determining whether in addition to 
hereditary rights they had also trans- 
ferable rights, apart from the argument 
that where a man is proved to have here- 
ditary rights, and there is nothing to 
show that they are non-transferable they 
muBt|be presumed to be transferable, it 
is necessary to examine the decree of 
1071 from another point of view. That 
decree was passed under the provisions 
of Circular No. 2 of 1861 which the 
Settlement Oflicer lias misdescribed as 
Circular No. 2 of 1062. It is a Circular 
which was known as the Record-of-Rights 
Circular and refers in paras. 22 to 25 
particularly to birts It is possible to 
criticise the Chief Commissioner’s des- 
cription and definition of birts which 
appears to us not to be accurate alto- 
gether But we are not concerned whe- 
ther he, appreciated the nature of birts 
accurately or not. We are concerned 
with the effect of the circular in respect 
of Settlement decrees declaring the exis- 
tence of birts. The paragraphs having 
bearing upon the case will be found at 
p. 174 et seq, of Sykes' well-known Cora- 
pendium of the Taluqdari Law. It is 
quite clear from these articles that the 
Chief Oommisaioner considered what he 
called birts to be under proprietary 
tenures. Be said that these tenuree 
when granted by the taluqdar for money 
received, will be maintained as represen- 
ting the proprietary rights of the birtias 
who by purchase have acquired the posi- 
tion of intermediate holders, and as con- 
stituting the portion of the profits left 
them by the taluqdar. Here he was 
considering only the case of what are 
known as bai birts. Ho proceeded to 
discuss what he called birts conferred by 
favour or raiyati birts and says these 
birts conferred by favour or raiyati birts, 
as they are styled in contradistinction to 
the former or bai birts are not birtsjin 
their essential characteristics, but are 
identical with the rent fee grants made 
by the taluqdars and are, therefore, liable 
to resumption by them at the Regular 
Settlement when the Government will 
take its full share of the rental. He con- 
tinued in para. 24 

"Where bhe birfcia has lost poBscasion there 
IB no more to be said. We are not to reetore 
him. But the Chief Oommisaioner Ib clearly 
of opinion that the birtiae who were found in 
direct engagement with the Bebate at annexa- 
tion or who have uninterruptedly held whole 
villages on the termB of their pabtahs under 


the taluqdar muBt bo maintained in the full 
enjoyment of their rights in Bubordlnation to 
the taluqdar." 

These extracts are sufiicient to justify 
the conclusion at which we arrive that 
the Chief Commissioner did not intend 
recognition of the rights of birtias unless 
those birtias were , under-proprietors as 
opposed to tenants. Thus the more fact 
that the decree of 1071 was in accordance 
with Circular No 2 of 1861 is sufficient 
to show that the Settlement Officer in- 
tended to declare the existence of under- 
proprietary rights. It is true that the 
Fatwari knew nothing about the existence 
of the bai birt which tbo plaintiffs' pro- 
deasors had put forward in the proceed- 
ings of 1071. All that he knew was that 
Sail Khan had cub down the jungle A* 
birt obtained from a taluqdar in consi- 
deration of cutting down jungle and clear- 
ing the soil was known as a ban kati birt 
or ban tarashi birt The Chief Commis- 
sioner in the circular in question had not 
taken into account specifically the exis- 
tence of such birts which were clearly not 
what he called raiyati birts or rent free 
grants made by the taluqdar But if a 
Settlement Officer forming his own opi- 
nion as to what the Circular meant pro- 
ceeded to give title as birtias to persons 
under the provisions of that Circular 
that title, in our opinion, can only be 
held to be title as the under-proprietor. 
The learned counsel for the defendant- 
appellant has asked us to distinguish 
this case from the case of Mohammad 
Abdul Hasan v. Lachmi Narain (1). 

Mr Pim distinguished this case from 
that case and it was on the distinction 
that he made that he ordered the eject- 
ment of the plaintiff We are not of opi- 
nion that we should distinguish this case 
from that case (1) and we consider that 
the decision of their Lordships of the 
Judicial Committee in that case so far 
from going against our views support our 
views That case was a case of a ban 
kati birt. It was also a Oonda case. 
It was not the > same estate. A cer- 
tain person had claimed rights under 
a ban kati birt The Settlement Court 
had decided that he had made out those 
rights and gave him a decree upholding 
his possession and occupation under the 
provisions of Circular No 2 of 1061 sub- 
jeob to the c ondition th at the taluqdar 

(1) A. I. B. 1922 P, 0. 41=13 All. 855=48 I, 
A. 2G7 (P.O.). 
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should always have bhe power fco renew 
the patta and to assess the jama accord- 
ing to the practice observed during the 
Shai times. The Settlement Officer fur- 
ther declared that the jama should bo 
fixed at prevailing rates and that birtdar 
should be entitled to deduct from it ten 
per cent, as dahyak dues. Further it was 
stated that if the birtdar took any objec- 
tion to the payment of this jama the 
taluqdar should be allowed a right of re- 
entry, should take the village under direct 
management and that the birtdar should 
in these circumstances be only entitled 
to receive ten par cent, as dahyak on the 
jama. The similarity up to this point is 
very marked. But there is one distinc- 
tion on which the learned counsel for the 
appellant has laid groat stress. In that 
decree the birtdars were described as 
under- proprietors and the present decree 
says nothing on the fub]ect one way or 
the other. Their Lordships of the 
Privy Council while holding that the 
birt holder was an under-proprietor took 
into consideration the fact that he 
was described as under proprietor. But 
at p. 278 of 48 /. A. [Mohammad Abul 
Hasan Khan v LachmiNarain (l)l a 
reference is made to the Circular No 2 of 
1861, which supports our view, that a 
decree granting birt rights under the pro- 
visions of that Circular is necessarily a 
grant of under-proprietary rights whether 
under proprietary rights are or are not 
specially mentioned. 

We finally revert to the argument that 
where a man is proved to have hereditary 
rights and that there is nothing to show 
that they are non-transferable they must 
be presumed to bo transferable. What 
are the facts here? It is admitted that 
Saif Khan at the beginning of the nine- 
teenth century brought the land under 
cultivation and cleared the forest, that he 
settled the hamlet and populated it and 
that for over seventy years he and his 
descendants held this hamlet on payment 
of rent at a privileged rate to the supe- 
rior proprietor This position has con- 
tinued ever since. The rights enjoyed by 
Saif Khan have descended as hereditary 
rights subsequently. In the decree there 
is not one word said restricting the power 
of transfer. It is unnecessary to establish 
a power of transfer by outside evidence. 
Where a man has rights of a hereditary 
nature it is a good legal presumption that 
those rights are transferable. Such a 
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presumption can of course, be rebutted, 
but there is no rebuttal here. 

For the above reasons we find ourselves 
in agreement with the conclusions of the 
Court below and wo find that upon tho 
evidence the plaintiffs are under-proprie- 
tors and entitled to under proprietary 
rights in Pura Saif Khan. We, there- 
fore, dismiss this appeal with costs. 

M-N./r.K. Appeal dismissed. 
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Stuart, C. J. and Wazir Hasan, J. 

Mool Chand and others — Plaintiffs — 
Appellants. 

V. 

Iltifat Husain and others — Defen- 
dants-^ Respondents. 

Second Appeal No. 200 of 1928, Deci- 
ded on 5th November 1928, against de- 
cree of Addl. Sub-Judge, Sitapur, D/- 2l3t 
April 1928. 

Civil P. C., S. ll—Land Record Officer 
ordering that mortgagor should be recorded 
as ex-proprietary tenant of his sir land — His 
order will operate as res judicata in subse- 
quent civil suit. Land Record Officer having 
exclusive jurisdiction to pass such order. 

The judgment of a Court of axoluaive juria- 
diobion, directly upon the point la concluaivo 
upon the same mattar between the same par- 
ties, coming moidentally in question m an- 
other Court for a differont purpose. Idenoo tho 
order of the Land Record Officer declaring 
that a person who had mortgaged hia village 
should be declared as ex-proprietary tenant of 
his sir land will operate as res judicata and 
the question cannot be opened again in a 
Civil suit, although provisions of S. 11, Civil 
P. C.. are not applicable to auoh a case, the 
Land Record Officer having exclusive juris- 
diction to pass such an order : A. I. R. 1924 
P. C. 175, Dist. [P 363 0 1. 2] 

Bisheshwar Nath and Ishivari Prasad 
— for Appellants. 

Wanm and Akhlaq Husain — for Res- 
pondents. 

Judgment — This ia the plaintiffs' 
appeal from the decree of the Additional 
Subordinate Judge of Sitapur, dated 2Ist 
April, 1929, reversing the decree of Mun- 
sif of the same place dated 23rd Decem- 
ber 1927 The facts necessary for the 
decision of this appeal areas follows. In 
virtue of a mortgage of 25th August 1886- 
executed by the predecessor- in- interest 
of the defendant-respondents in respect of 
the village of Harraya in favour of tha^ 
predecessor- in- interest of the plaintiffs 
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appellants the mortgagee entered into 
posaeesion of the mortgaged property on 
29th June 1904, under a decree of Court. 
At the time when the mortgagee entered 
into poBBOssion the mortgagors held 56 
bighaB 16 biswaa sir land in the village 
of Harraya. At the instance of the mort- 
gagoi^ the Court of Revenue on 26th 
October 1910, fixed rent in respect of 9 
bighas 2 biswas of the sir land awarding 
the status of ex-proprietary tenant to the 
mortgagor’s representativea-in-interest. 
In the course of settlement operation in 
the year 1924, the defendants claimed that 
the entire 56 bighas 16 biswas of the sir 
land was their ex-proprietary tenancy 
land and that the entries in the revenue 
papers should be so corrected as to cover 
the entire area of the sir land as the ex- 
proprietary holding of the mortgagees. 
The Land Record Officer eventually passed 
an order on 28th September 1924, as bet- 
ween the mortgagors and the mortgagees 
that the entire 56 bighas 16 biswas should 
be recorded as an ex-proprietary tenancy 
of the mortgagors One part of the order 
]ust now mentioned is important and may 
with advantage be reproduced here. 

"Thoy (mortgagorB) are admittedly in poasoa 
Bion of it (the entire area of 5G bighas 16 bis- 
was). Hence it is to be recorded as their ex- 
proprietary bolding," 

The plaintilfs made an infruotuous at- 
tempt to obtain a review of this order 
and finally instituted the suit out of 
which this appeal has arisen. The Court 
of first instance gave a decree to the 
plaintiffs for possession over the lands in 
suit which are included within the area 
of the 56 bighas 16 biswas mentioned 
above. On appeal by the defendants the 
lower appellate Court holding that the 
order of the Court of Revenue dated 28th 
September 1924, constituted a bar to an 
adjudication of the plaintiffs' right to 
the possession of the land in suit allwed 
the appeal and dismissed the plaintiff’ 
suit. 

The quesion in appeal, therefore, is as 
to the effect of the order of 28th Septem- 
ber 1924 on the relief claimed by the 
plaintiffs. We are of opinion that the 
said order constitutes res judicata in 
favour of the defendants-respondents and 
consequently the decree of the Court be- 
low must be maintained. There is no 
doubt that the Land-Record Officer had 
jurisdiction to paas the order of 28th Sep- 
tember 1924. He was seized of that 


jurisdiction first under the express pro- 
visions of S. 36, Land Revenue Act, (3 of 
1901) and secondly under the general pro- 
visions of the Oudh Rent Act relating ta 
the determination of ex-proprietary rights 
under S 7-A, Oudh Rent Act, 1886. Fur- 
ther the Land Record Officer was not}' 
only poBsessod of this jurisdiction but his 
jurisdiction was exclusive Obviously 
the provisions of S. 11, Civil P. C , 1908, 
relating to res judicata are nob applicable 
to this case but the provisions are not 
exhaustive, and what is applicable to this 
case is the second rule of the rules stated 
in Duchess of Kingston s case (l) and it 
is as follows: 

“Tbab fcba judgment of a Court of exolusive 
jurisdiction, directly upon tbe point, iB---oon- 
olusive upon the same matter, between the 
same parties, coming incidentally in question 
in another Court, for a dillerent purpose." 

The plaintiffs cannot get actual posses- 
aion of the lands in suit unless they ob- 
tain a finding that those lands do not 
constitute the ex-proprietary tenancy of 
the defendants. This finding we are pre- 
cluded from giving in favour of the plain- 
tiffs by virtue of the rule of res judicata^ 
just now menbioned 

As againsb this view bwo poinbs wera 
urged by bhe learned advocate, who ap- 
peared OQ behalf of the appellants* (1) 
That the provisions of 8 7-A, Oudh Rent 
Act, 1B6B, were inapplicable to the pre- 
sent case for tbe reason that the original 
mortgage was of 25th August 1886, whilo 
tbe ex-proprietary rights under the pro- 
visions of the Oudh Rent Act were given 
only in case of alienations after the first 
day of January 1902, and (2) that tha 
claim made for ex proprietary rights in 
the year 1924 was barred on that day by 
one year’s rule of limitation prescribed 
by 8. 129. In support of the second 
ground it was pointed out to us that in tha 
present suit the defendants had admitted, 
"that the plaintiffs were in possassion of the 
property in suit until tbe order of the revenufr 
Court dated 28th September 1924 was passed." 

We are of the opinion that both the 
grounds are untenable. As to the first 
ground, it is not necessary to decide, but 
it may well be argued as it was, before 
us, 'that the provisions of 8. 7-A, Oudh 
Bent Act come into operation in this casa 
not on the date of the mortgage bub 
OQ the date when < the mortgagee took 
possession of the mortgaged property 
under the decree of Court iu the year 1904. 
“(ini^7oTa’^.17. a(nrh Ed.) pr73i. 
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The fabal answer to the argument is that 
the order is oonoluaive though it might 
have been wrong. As to the seoond 
ground it appears to us that we must ac- 
cept the statement as to possession made 
in the order of the Land Record Officer 
530fch September 1924, that both parties 
were agreed that the mortgagors were in 
possession of the entire area of the land 
now in suit That there might have 
been change of possession since is imma- 
terial. What is material is that the de- 
fendants are to-day in possession. No 
question of limitation can arise under 
such circumstances. Hero again the 
order is conclusive, though it may be 
wrong. 

We were asked to go behind the order 
of 28th September 1924, on the authority 
the decision of their Lordsliips of the 
Judicial Committee in the case of Secre- 
tary of State V. Jatindra Nath Choiu- 
dhury (2). That decision was given 
with reference to the provisions of S 6 
of Act 9 of 1847 relating to the boundary 
disputes in cases of alluvion The section 
provided for the finality of the orders of 
the Board of Revenne on those matters. 

*'Thoir Lordships desire to make it clear, 
however, that tho proceedioga o! the asaossing 
authorities may be still aubjoct to being 
quashed in the ordinary Oourta of law if they 
have been tainted by fundamental irregu- 
larity." 

The finality imposed by the provisions 
of S. 6 of the said Act upon the orders of 
the Board of Revenue obviously did not 
affect and raise the question of jurisdic- 
tion, but this is the question which arises 
in the present case. Further the two 
mistakes, if they were mistakes, which 
the Land Record Officer is said to have 
made and which we have already men- 
tioned, cannot, in our opinion, amount to 
fundamental irregularity. The decision 
relied upon is, therefore, iuapplioible. 
Accordingly we dismiss this appeal with 
costs. 

S.N./r.K. ApTpeal dismissed, 

laM. I. R. 1024 P.'OTT^ =51 Cal. B02^5TT, 
A. 241 (P. C.). 
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Misra and Nanavutty. JJ. 

Jagadat Singh — Plaintiff —Appellant 

V. 

{Bawat) Kanhaiya Bakhsh and an- 
other — Defendants — Respondents, 

First Appeal No. 28 of 1928, Decided 
on 8th August 1928. 


Hindu Law — Widow — Coita in litigation 
incurred by her to protect her title to the 
eitate are binding on reveriioneri but not 
thoie undertaken with any other object. 

The law applicable in cases where a revor- 
sioner is soiighb to be bound with costa of liti- 
gation incurred by a Iliadu widow is that if 
she has incurred debts to meet the costa of 
litigation brought against her, in order to pro- 
tect her title to the estate, tho debts so incur- 
red would be binding on the reversioner. If, 
however, she has incurred debts in litigation 
undertaken by herself not with the object 
indicated above, those debts will not be bind- 
ing on tho rovarsioner 4 All. 532 ; 12 Cal. 
52 . A. I. R. 1917 P 0. 33 ; A. I. R. 1923 AlU 
208 : A. I. R. 1926 All. 5J1 ; /I I. R. 1926 Gal. 
1046 and 22 P. R. 1890, Cons, and RfA. on. 

[P 367 C 1] 

Badha Krishna — for Appellant. 

Pirthvi Nath — for Respondent 1. 

Judgment. — This appeal arises out of 
a declaratory suit. The plain tiff-appel- 
lant brought a suit to the effect that the 
mortgage-deed, dated 24th July 1926, 
executed by one Mb. Raohhpal Kuar, 
widow of Darshan Singh, respondent 2 
in the appeal before us, in favour of 
Rawat Kanhaiya Bakhsh Singh, respon- 
dent 1 for Rs 6,000 be declared as in- 
operative and nob binding on him as 
having been executed without any legal 
necessity The plaintiff alleged himself 
to be the next reversioner of the husband 
of the said lady It was alleged that two 
prior mortgages had been executed by 
Darshau Singh, in favour of respondent 1, 
one on 2nd June 1908, and the other on 
11th June 1909, which the plaintiff- 
appellant was entitled to redeem, but in 
order to deprive him of that right a fresh 
deed of mortgage had been executed by 
the lady in favour of respondent 1, fixing 
a long period of redemption, namely 50 
years before which the property could 
not be redeemed. The plaintiff also 
sought for a declaration to the effect that 
this condition be declared not to be bind- 
ing on him 

The widow did not put in any appeof- 
anoe in the suit, which was mainly con- 
tested by defendant-respondent 1. He 
denied the plaintiff’s reversionary title, 
his right to redeem the two prior mort- 
gages aud pleaded that the deed was 
binding upon the plaintiff since it had 
been executed for legal necessity The 
Subordinate Judge of Rae Bareli, who 
tried the suit, held that the plaintiff’s 
reversionary right was fully established 
and that the mortgage-deed was only 
binding upon the plaintiff so far as ita 
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oonsidaration went to pay oS the two 
previous mortgages exeoubed by her hus- 
band and which liava been stated above, 
and further to the extent of a sum of 
Rs. 1,200 which had been according to 
his opinion spent by the lady on account 
of legal necessity. He also held that the 
term of fifty years provided in the mort- 
gage-*deed in suit was an unreasonable 
term and would not be binding upon the 
plaintitf-appellant, and that he would be 
entitled to redeem the two mortgages 
executed by Darshan Singh ignoring the 
term fixed in the mortgage-dead in suit. 

The plaintiil has come to this Court 
in appeal against the decision of the 
learned Subordinate Judge and the point 
raised by him in appeal before us is that 
the amount declared by the learned 
Judge to have been borrowed by defen- 
dant 2 for legal necessity is not proved 
by the evidence on the record to have 
been so justified. We now proceed to 
determine how far the contention raised 
by the plaintiff-appellant can be main- 
tained. 


Turning to the mortgage-deed in suit 
we find that its consideration consists of 
the following items : 


(a) Ori accounb of pro-nobo dabod 
29bh May 1025, exooubed by defon- 
dant 2 in favour of one Maharaj 

Bs. 

Bukhsh 

(b) On aoGOunb of the prior mort- 
gago-doad dabod llbh June 1909, exe- 

1,960 

cutod by Darshan Singh (Bx. 5) 

(c) On aoaounb of the prior mort- 
gage deed dated 2nd June 1908, exe- 

200 

oubed by Darshan Singh (Ex. 4) 

(d) On account of the pleader’s fee 
due to one Pandit Satyanarain Shukla 

175 

pleader, Rae Bareli 

(e) On account of the pro-note dated 
11th June 1925, executed by defen- 
dant 2 in favour of one Chandra Pal 

2,200 

Singh 

(f) For purchase of sbamp and regis- 

1,165 

tration expenses 

(g) For another mortgage deed 

dated 10th November 1909, executed 
by Darshan Singh in favour of Maha- 

200 

la] Bukhsh 

100 

Total ... 

6,000 


The Subordinate Judge disallowed 
items (a), (e), and (g) altogether, allowed 
(b) and (ol in full and allowed item (d) 
to the extent of Ba. 1,100 and item (f) to 
the extent of Bs. 100. In result he 
declared that the deed was binding to 
the extent of Bs. 1,575. The plaintifi- 
appellant admitted the two mortgage- 


deeds executed by Darshan Singh cons- 
tituting the items (b) and (o) and there 
is no dispute regarding them here. 

The main dispute centres round iteme 
(d) and (f) under which the learned Sub- 
ordinate Judge allowed Bs. 1,100 and 100- 

We proceed to deal with each of these 
two items separately. Regarding the 
item (d) we may point out that it is an 
item relating to the foe due to a pleader 
named Pandit Satyanarain Shukla of Rae 
Baioli on account of the various suits 
conducted by him on behalf of Mt. Rach- 
pal Kuar The learned Subordinate 
Judge found that out of this a sum of 
Rs. 400 had already boon paid to the 
said pleader and the rest was still due 
out of the total amount which under 
the mortgage-need in suit she had 
asked defendant I to pay to the said 
pleader. The learned Subordinate Judge 
held that a sum of Rs. 1,100 out of this- 
entire amouut should be considered as 
binding upon the plaintiff. We regret 
to observe that the learned Subordinate 
Judge has not approxehed this question 
from a proper point of view. What the 
learned Subordinate Judge should have 
in our opinion done is to consider the 
nature of each litigation separately by 
itself and to determine whether the ex- 
penses incurred by defendant 1 in con- 
nexion with that litigation could be con- 
sidered as being justified by legal neces- 
sity. We, however, now proceed to do 
30 ourselves. 

The evidence regarding those litiga- 
tions is to bo found in the deposition 
of Pandit Satya Narain Shukla, who was 
examined in the Court below as D. W. 1. 
According to his evidence we find that 
the fee due to him was in connexion with 
seven pieces of litigations, the details of 
which wo give below : 

(l) 2 Suits of profits brought in th 0 < 
revenue Court by Mt Raohbpal Kuar 
against Jagdutt Singh plaintiff-appellant 
in respect of which a fee of Rs, 475 was 
settled ; (2) A declaratory suit brought 
by the plaintiff-appellant, Jagdutt Singh,, 
in the Court of the Subordinate Judge, 
Bae Bareli, against Mt. Bachhpal Kuar, 
on the ground that the lady was not 
entitled to possession of the property left 
by her husband. The fee settled in this- 
case was Bs. 250, which is the legal fee 
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in the case and which comes bo the same 
figure if allowed for ten hearings which 
the pleader did ab bhe rate of Bs. 25 per 
hearing ; (3) Appeal in the above decla- 
ratory suit brought by the plaintiff- 
appellant, Jagdutt Singh, in the Court of 
the District Judge, Bae Bareli, against 
the said Mt. Baohhpal Kuar The fee 
settled in this case was Bs. 250 but 
Bs 100 only was paid by the lady ; 
(4) Mahadeo Singh v Jagdutt Singh 
and Mt liachhpal Kuar in the Court of 
the Additional Subordinate Judge, Bae 
Bareli. What the nature of the litigation 
was does not appear to have been state 1 
by Pundit Sabya Narain Shukla, nor is 
there any evidence on the rooord to prove 
it The fee of Bs 850 is alleged to have 
been settled in this case ; (5) Execution 
proceedings taken by Mt. Bichhpal Kuar 
for recovery of costs of the declaratory 
euit brought by the plaintiff-appellant 
against her in the Subordinate Judge’s 
Oourt, Bie Bareli. Bs 25 are claimed as 
fee due to the pleader in these proceed- 
ings ; (6) Mt. liachhpal Kuar v. Jag- 
dutt, a suit instituted by the lady in the 
revenue Court for removing the plaintiff- 
appellant from the post of the lambardar. 
A sum of Bs. 125 is alleged to have been 
settled to have been payable to the 
pleader ; (7) Execution proceedings in 

Mt. Rachhpal Kuar v. Jagdutt, the two 
suits brought by her for proQts in the 
revenue Court, in which a fee of Bs. 475 
is alleged to have been settled. 

The total amount of the fees settled 
according to the statement of Pandit 
Satya Narain Shukla comes to Bs. 2,450 
out of which he admitted a receipt of 
Bs. 200. The balance left due to him 
was Bs. 2,250. He stated that he had 
relinquished a sum of Bs. 75, which 
would reduce his dues to Bs. 2,175 We 
do not understand how in the mortgage- 
deed a sum of Bs. 2,200 was stated as 
payable to him. However, that is a 
■small matter, which cannot affect the 
decision of our case. 

Before taking each of these items it is 
necessary that we should consider the 
law applicable in cases where a rever- 
sioner is sought to be bound with costs 
of litigation incurred by a Hindu widow. 

The first case on the subject, which 
has always been followed, is a case deci- 
ded by Brod hurst and Mahmood, JJ. of 
the Allahabad High Court, reported in 
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Indar Kuar v. Lalta Prasad Singh (l). 
Mahmood, J in delivering the judgment 
observed on p 543 that in his opinion a 
distinction should be drawn between 
liligation undertaken to protect the pro- 
perty and litigation the object of which 
was to obtain a possible benefit for the 
estate, the former relating to the secu- 
rity of that which has already been 
acquired and in actual possession, and 
the latter relating to that which may 
possibly be acquired. 

According to his decision the former 
class of litigation would no doubt amount 
to legal necessity but in regard to the 
latter class of litigation the costs of such 
litigation would only be binding, if it 
has ended in bringing an actual benefit 
to the estate. In the latter case, accord- 
ing to the opinion of the learned Judge, 
any alienation to meet the costs would 
be binding on the reversioner on the 
analogy of the maxim — he who enjoys the 
benefit ought to boar the burden also 

In Amjad Ah v. Moniram Kalita (2) 
it was hold that the legal expenses in- 
curred by a Hindu widow in defending 
her life estate in her husband’s property 
constitute such a charge on the property 
as to make a sale therefor by her bind- 
ing as against the reversioner. 

The question of what constitutes 
" benefit to the estate " was discussed by 
their Lordships of the Privy Council in 
Palaniappa Ghetty v. Deivasikamony 
Pandara iS). Lord Atkinson in deliver- 
ing the judgment of their Lordships 
observed on p. 155 that it was impossible 
for their Lordships to give a precise 
definition of "benefit to the estate” 
applicable to all oases and that they 
would not attempt to do so. It was, 
however, observed that the preservation 
of the estate from extinction, the defence 
against hostile litigation affecting it, the 
protection of its portions from injury, or 
deterioration by inundation, these and 
such like things would obviously be 
benefits. It would, therefore, be clear 
from this decision that it would consti- 
tute legal necessity for a Hindu widow 
to incur debts in order to meet the costs 
of the litigation for the purpose of de- 
fending herself against the hostile liti- 
gation. 

(1) [18821 4 All. 532=1(1882) A. W. N. 133. 

2) [1885J 12 Gal. 52. 

3) A. I. R. 1917 P. G. 33=40 Mad, 703=44 
1. A. 147 (P. C.). 
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The matter was considered again in 
the Allahabad High Court by Bafiq and 
Lindsay, JJ. in a subsequent case re- 
ported in Bhagwan Das Naik v. Maha- 
deo Prasad Pal (4), in which it was 
held after a discussion of those different 
oases that the effect of the decisions was 
that an act for which the character of 
** legll necessity or " benefit to the 
estate ’* could be claimed must neces- 
sarily be a defensive act — something 
undertaken for the protection of the 
estate already in possession and not an 
act done with the purpose of bringing 
a fresh property into possession and 
which may or may not be successful 
under the chances happening upon litiga- 
tion — vide p. 394. 

This principle seems to have been 
followed in the same Court in a subse- 
quent case reported in Jado Singh v. 
Nathu Singh (5) 

The Calcutta High Court has recently 
held that costs of litigation are nob al- 
ways a legal necessity , if the costs have 
been incurred for the purpose of protec- 
tion of the estate and the limited owner 
has incurred debts for the purpose of 
meeting these costa, then only the costs 
of litigation could be considered as legal 
necessity — vide Upendra Nath v. Kirarn 
Chandra. A. L B. 1926 Cal. 1046. 

The same view appears to have been 
followed by the Punjab Chief Court in a 
case reported in Abdul Ohaffur Shah v. 
Pir Muhammad Khan (6). 

The rule of law deducible from the 
above oases, in our opinion, 'appears to 
be that if a Hindu widow has incurred 
debts to meet the costs of litigation 
brought agiinst her, in order to protect 
her title to the estate, the debts so in- 
curred would be binding ou the rever- 
sioner. If, however, she has incurred 
debts in litigation undertaken by here- 
self not with the object indicated above, 
those debts will not be binding on the 
reversioner. It is this test that we are 
bound to apply in this case in order to 
determine how far the plaintiff-appellant 
can be considered to be bound by the 
debts borrowed by defendant 2 under 
the mortgage-deed in suit. 

As to the two profits oases it appears 
to us from the evidence that they were 
suits in no way connected with the 

(4) A. I. R. 1923 All. 298=45 All. 390. 

(5) A. 1. R. 192G All. 511=348 All. 692, 

(6) [1890] 22 P. R. 1090. 
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protection of her estate. The property 
which Mt. Bachhpal Euar had inherited 
from her husband seems to have been a 
joint property, and the only way how 
her husbaud or she could recover the 
profits thereof was by instituting suits 
for the purpose in the revenue Court. 
We do not see how such suits can be 
considered to be litigation for the pur- 
pose of protecting the estate, which was 
in her possession These suits were suits 
for recovering only the profits to which 
she was entitled We are, therefore, of 
opinion that the costs Incurred by her 
in this litigation cannot be allowed. 

As to the costs incurred by her in the 
declaratory suit and in tlie appeal relat- 
ing to that suit, wo are of opinion that 
the said litigation comes within the rule 
of law laid down by us as deducible 
from the reported oases. The suit was 
obviously brought by the plaintiff-ap- 
pellant himself against the lady for de- 
claration that she had no title to the 
property in suit and it was her clear 
duty to protect her estate, and if she 
incurred debts to meet costs of that 
litigation, the plaintiff-appellant must 
be bound by the said debt Wo, there- 
fore, hold that the sum of Rs. 400 which 
remained to be paid on account of the 
fee duo to Pandit Satya Narain Shukla 
in this case is a valid charge on the 
estate and the plaintiff is bound by it. 

We may mention here that it was 
argued on behalf of the plaintiff-appel- 
lant that there was no proof on the 
record showing that the costs awarded 
to her in that suit had not been realized 
by her from the plaintiff-appellant and 
consequently the said amount should 
not ife declared as a charge. We regret 
we are unable to accept this contention. 
It was for the plaintiff-appellant him- 
self to prove whether the debts incurred 
by the lady had been paid off by the 
amount of costs realized by her in exe- 
cution proceeding, if any. The appel- 
lant has given no evidence to that effect. 
He was the beat person to give such 
evidence, because he himself was the 
person, from whom such costa must have 
been realized if at all. 

As to the case of Mahadeo Singh v. 
Jagdutt we are unable to declare that 
any debt incurred by the lady on ac- 
count of the costa of litigation in this 
case can be hold as binding on the estate, 
since no evidence has been given in the 
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oouTse of the trial proving the nature of 
the said litigation. In the absence of 
such proof we regret we cannot hold any 
debt incurred in respect of the costs of 
that litigation to be binding on the 
reversioner 

As to the execution proceedings taken 
in the Court of the Subordinate Judge, 
Bae Bareli, for recovering the costs of 
the declaratory suit, we are of opinion 
that any such costs would not be costs 
incurred for the beneht of the estate, 
but incurred by the lady only for the 
purpose of recovering costs for her own 
benefit 

As to the lambardari case filed by 
Mt. Baohhpal Kuar against Jagdutt we 
are clearly of opinion that the said 
litigation cannot in any way be con- 
sidered to have been undertaken for the 
purpose of protecting her estate. The 
object of that litigation was obviously 
to get the plaintifi-appellanb removed 
from the post of the lambardar. This 
cannot, therefore, be considered a liti- 
gation coming within the definition of 
the words “ for the benefit of the 
estate." 

As to the execution proceedings taken 
in the two profits cases wo must point 
out that when we have held that the 
suits for profits themselves could not be 
considered as litigations, the costs of 
which would be a charge on the estate, 
the execution proceedings in those very 
cases cannot be considered to be of a 
oharaoter, the oosts of which should be 
declared to be justified by legal necessity. 

The result of these findings is that 
out of the sum of Rs. 500 which was 
incurred by the lady as costs of the liti- 
gation in the declaratory suit and the 
appeal in connexion therewith should be 
considered bo be those justified by legal 
necessity. The evidence, however, shows 
that Bs. 100 out of the said oosts have 
already been paid by Mt Bachhpal Kuer 
out of her own pocket and the only sum 
whioh defendant 1 has been asked to pay 
to Pandit Satya Narain Shukla on that 
account is a sum of Rs 400. We, there- 
fore, declare, that item to be binding 
on the plaintiff-appellant as a reversioner 
of the husband of Mt. Baohhpal Kuar. 

We now proceed to discuss the other 
item (f) which has been partially awarded 
by the learned Subordinate Judge, that 
being on account of the oosts and expanses 
incurred in the ezooution and registration 


of the deed. The learned Subordinate 
Judge has allowed a uum of Bs. 100 on 
that account. This sum he has allowed 
on the basis that the deed which had 
boon executed by the lady was for a sum 
of Rs 6,000 According to our finding 
the sum which is justified for legal 
necessity consists of the sum due under 
the two previous mortgage-deeds whioh 
amounts to Bs 375 and the sum of Bs. 
400 on occount of the costs due for the 
litigation in respect of the declaratory 
suit The total amount for which the 
widow was justified to execute the mort- 
gage-deed in suit comes therefore only to 
Rs 775. In our opinion Rs. 25 would bo 

quite ample to meet the costs of the 
stamp and registration of the deed exe- 
cuted for that sum. 

We, therefore, hold that the mortgage- 
deed in suit is only operative to the 
extent of Rs. 375 due under the two mort- 
gages executed by Darshan Singh, one 
dated the 2ad June 1908, and the other 
dated the Llth June, 1909 and to the 
extent of Rs 400 on account of the oosts 
of tho declaratory suit and Rs 25 on 
account of the costs incurred in exe- 
cuting tho deed in suit. The total of 
this sum, therefore, comes to Rs. 800. 

The plaintiiT-appellant has in his 
grounds of appeal to this Court admitted 
his liability to that extent. 

We, therefore, allow this appeal and 
modify the decree passed by the learned 
Subordinate Judge to this extent that 
the deed in suit dated 24bh July 1926, 
executed by Mt Bachhpal Kuar, defen- 
dant 2 ill favour of Rawat Kanhaiya 
Bakhsh, defendant 1, shall be declared 
as binding and operative against the 
plaintiff-appellant only to the extent 
indicited above. 

The defendant-respondent Bawat Kan- 
haiya Bikhsh Singh will bear his own 
oosts in this Court as well as in the 
Court below but will pay Jbh of the oosts 
of the plaintiffs in the Court below and 
tho plaintiff's entire costs of appeal in 
this Court. 

n.k./k.k. allowed. 
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Nanavuttt, J. 

Bismillah and another — Aacuaed Ap- 
plioanta. 

V. 

Emperor — Complainant — Opposite 
Party? 

Criminal Revn No 42 of 1929, Deci- 
ded on lOth'July 1928, from order of Sesa. 
Judge, Rae Bareli, D/- 23rd May 1929. 

Penal Code, S. 447 — Complainanl must be 
in actual physical poisession. 

Tho offence of crirninal tre'^pasa can only bo 
committed against a person who is in actual 
physical possession of the land in question 
33 All. 773 . 17 O. C. 21 and 43 I. C. 405 . 
Dist. [P 3G0 G 2J 

Akhlak Husain — for Applicants. 

H. K. Gha^h — for the Grown. 

Judgment. — This is an application 
for revision of an order of the learned 
Sessions Judge of Rii Bareli, upholding 
the order of Munshi Ali Husain, Hono- 
rary Magistrate of Rae Bareli, dated 10th 
April 1928, sentencing the applicants 
Bismillah and Faujdar under S. 447 
I. P. C. to undergo one month’s rigorous 
imprisonment, I have heard the learned 
counsel' for the applicants, as also the 
learned Government Pleader at consider- 
able length and perused the evidence on 
the record. The facts out of which the 
present application arises are briefly as 
follows’ On 2ad September 1924 Abdul 
Wahab mortgaged plot 972 and others 
to Shamsher, brother of the applicants. 
On 23rd December 192G Abdul Wahab’s 
oosharers aued for cancellation oC the 
mortgage. On 20th July 1927 their suit 
was decreed and on 4th October 1927, 
joint possession of plot 872 and of other 
plots was given to the complainant, who 
is the agent of the oosharers of Abdul 
Wahab. A fortnight later on 18th Octo- 
ber 1927 the complainant Mashadi Hu- 
sain brought the present complaint under 
S. 447 against Shamsher, Bismillah, 
Faujdar and others. 

The first point for determination is 
whether the complainant has proved that 
he was in actual physical possession of 
plot 872 in respect of which the appli- 
cants are alleged to have committed cri- 
miuOil trespass. There is no evidence on 
the record to prove that the complainant 
was in actual physical posaessiou of plot 
872 . All that has been proved is that 
tho complainant was given joint posses' 
1929 0/47 & 46 


sion over this plot along with Shamsher 
tho brother of the applicants. The civil 
suit for damages, to which reference has 
been made in the judgment of the learnei 
Sessions Judge, is in respect of plot 746 
and it is not shown that this plot 746 is 
the same as plot 872 in the present case 

No useful purpose, therefore, can be 
served by referring to the pleadings and 
the judgment in that suit for damages 
The learned Honorary Magistrate dis- 
charged Shamsher of the otfence under 
S. 417. On the same ground that Sham- 
shor was discharged the applicants were 
also entitled to a discharg3 or acquittal. 
Shamsher was in actual possession of 
plot 872 and through him the applicants 
were also in possession. The offence of 
criminal trespass can only he committed 
against a person who is in actual physi- 
cal possession of the land in question In^ 
tho present case tho complainant was not 
in actual physical possession of the land 
in suit and, therefore, no offence of cri- 
minal trespass could possibly be com- 
mitted against him by the applicants. 
The learned Government Pleader invited 
my attention to a ruling of the Allahabad 
High Court. Bam Prasad Emperor (l) 
That ruling has no applicability to the 
facts of the present case. In that ruling 
it was laid down that a joint owner of 
land who entered upon the land with the 
intention or knowledge that he was 
about to do au act which was wrongful 
to his follow-owners had committed 
trespass. Here obviously the intention 
of the applicants was not to do any 
wrongful act injurious to their fellow- 
owners, but was merely to maintain 
their possession undisturbed. A person 
who is in joint possession, iC ha wishes to 
have actual possession, has got his remedy 
by bringing a suit for actual partition 
The complainant instead of suing for 
partition and actual possession decided to 
to take forcible possession of the plot in 
suit No. 872 by arbitrarily dispossessing 
the applicants. It is not tho applicants 
who are at fault but the complainant in 
tho present case The ruling reported in 
Sarbadan Singh v. Emperor (2) has also 
no applicability to the facts of the pre- 
sent case. The complainant not being in 

(1) [1911] 33 All. 773 =x12 I. C. 300=8 A. L 
J. 927. 

(2) [1914] 17 0. C. 21=23 I. C. 184=1 0. L 
J. 527. 
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aobual possessioa of the plot haa no right 
to assert actual possession by show of 
force. Shamsher'a mortgage had only 
been canoelled to this extent that the 
complainant was given a decree for joint 
possession along with Shamsher. The 
ruling in Somadurai Mudaliar^ In re (3) 
has also got no applicability to the facta 
of the present case. 

For the reasons given above I allow 
this application for revision, set aside 
the judgments of the lower Court and 
acquit the applicants of the otfonce 
charged. The applicants are on bail. 
Their bail bonds are cancelled 

n.K. Revision allowed. 

(3) Jril7=43 1. C. 40^. 
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Srivastava, J. 

Lalta Pershad — Defendant — Appel- 
lant. 

V. 

Harnam Singh — Plaintiff — Eespon- 
dent. 

Second Rent Appeal No, 39 of 1928, 
Decided on Ilth September 1928, against 
decree of Addl. Diat. Judge, Gonda, D/- 
19th March 1928. 

Landlord and Tenant — Advene poiiession 
— Entry ai tenants bila faisla is inconsistent 
with adverse possession — Mere possession 
for long time or non-payment of rent cannot 
establish adverse possession. 

The entry in village papoia of the defen- 
dants as tenants bila faisla is iuconsistont with 
their possession being adverse. These entries 
must bo presumed to be correct unless they 
are rebutted. The mere fact that the defen- 
dants have been in possession for a long time 
or that they had not paid any rent for the 
land cannot establish title by adverse posses- 
sion: A, I. R. 1925 Oudh 412; 6 0. L. J. 49.5, 
Ref. [P 371 C 2] 

H. N. Misra—ior Appellant. 

H. Husain — for Respondent. 

Judgment. — These are three appeals 
arising out of suits .for arrears of rent 
and ejectment under S. 127, Oudh Rent 
Act. The defence raised in all the suits 
was that the defendants had acquired 
proprietary title by adverse possession 
extending to a period of over 12 years. 
The trial Court held that as the case 
involved a bona fide dispute regarding a 
question of title the revenue Courts have 
no jurisdiction to entertain the suit under 
S 127 and on this preliminary ground 
dismissed the suit. On appeal, the 
.learned Additional District Judge of 


Gouda has disagreed with the opinion of 
the trial Court. He has, therefore, set 
aside the order of the first Court and 
remanded the case to the Court for trial 
according to law. 

Two contentions have been urged before 
me in support of the appeal The first is 
that the revenue Courts have no juris- 
diction under S. 127, Oudh Rent Act, to 
determine questions of disputed title 
between persons who are bona fide claim- 
auts to the same land It is urged that 
if a defendant in a suit wider S 127 seta 
up a proprietary title to the land and if 
the Court is satisfied that such claim is 
made bona fide, it will at once oust the 
jurisdiction of the revenue Courts to 
proceed with the suit and reliance has 
been placed on two decisions of the 
Hoard of Revonuo, namely, Nisar Ah v. 
Mer/Zu (l) and Bhagwan Bakhsh Singh 
v. Shafifj-uz-zaman (2), in support of 
this cDutention If the Board of Revenue 
mean to lay down that the mere fact of 
a question of title being raised in defence 
in such suits is sulficiGnt to exclude the 
j'urisdiction of the revenue Courts if the 
claim is a bona fide one, I feel very 
doubtful of the soundueas of this view 
In my opinion it is the duty of revenue 
Courts to decide every question raised 
before them, an adjudication of which is 
necessary for the complete decision of 
the suit even though tlie decisiou of the 
revenue Courts may nob be final or bind- 
ing uj)on the parties in the civil Court. 
I am supported in this view by the deci- 
sion of Mr. (Now Sir Edward) Chamier 
in Sheikh Talih Ah v. Basant Bai (3). 
However, if it were necessary for me to 
arrive at a definite decision on this ques- 
tion in the present case I should have 
preferred to refer this matter to a Bench 
of two Judges hut I consider it unneces- 
sary to .do so in view of the provisions 
of S 124-C, Oudh Rent Act This section 
provides that in a case like the present 
if the appellate Court has before it all 
materials necessary for the determina- 
tion of the suit it shall dispose of the 
appeal as if the suit had been instituted 
in the right Courb. There was a dis- 
tinct issue framed in the case regarding 
the defendants having acquired owner- 
ship by adverse proprietary possession 
for over 12 years. The parties had full 

(1) Sel. Deo. No. 4 oC 1913. 

(2) [1914] 1 0. L. J. 707=26 I. C. 709. 

(3) [1904] 7 0. 0. 340. 
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opporbuaity to adduce all ths evidence 
wliioh they wished to produce on this 
issue. The lower appellate Court had 
referred to the evidence bearing on this 
question. I am not prepared to say that 
the evidence referred to hy the lower 
appellate Court does not afford sufficient 
material for the determination of the 
euit on the merits. For these reasons I 
think that the question of jurisdiction 
raised by the learned counsel for the 
defendants-appellants cannot help him 
in view of the provisions of S. 124-G, 
Oudh Bant Act. 

The next contention is regarding the 
finding of the lower appellate Court 
about the defendant being 

a pQcaoa taking or ratajriiug possaasiou of tho 
land Without baing entitled to such poaaaS' 
flion ” 

within the ineining of S. 127, Oudh Bent 
Act. The lower appellate Court has 
relied on the evidence of the pabwari, 
the statement of Sheo Narain (D. W. 5) 
and the entries in the village papers in 
support of its finding. I am not pre- 
pared to attach much importance to the 
statement of Sheo Narain (D. W. 5). It 
can be explained as meaning that he 
had been in possession of the land in 
suit as a proprietor believing it to be 
included iu his thok. But apart from 
his statement I thinl: the statement; of 
the patwari and the entries in the village 
papers are quite sufficient to justify tho 
finding arrived at by tho learned Addi- 
tional District Judge. The patwari 
deposed that in this village there are 
-thoks and pattis of which the land and 
revenue are quite separate. The village 
khasras support the statement of the 
patwari. Thus the finding of the lower 
appellate Court, being supported by 
legal evidence, caanob be questioned in 
second appeal There is ample authority 
for the view taken by the learned Addi- 
tional District Judge that the entry of 
the defendants as tenants bila faiela is 
inconsistent with their possession being 
adverse: see Nageshar Singh v. Baldeo 
Singh (4) and Diirga v Bampadarath 
(5) These entries must be presumed bo 
be correct unless they are rebutted. 
Nothing has been shown to me in re- 
buttal of these entries The mere fact 
that they have been in possession for a 
long time or that they had nob paid any 

(4) A. I. R. 1925 Oadh 142=^28 O. G. 325. 

^5) [1921] 8 0. L. J. 495. 
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rent for the land cannot establish title 
by adverse possession. 

For the above reasons I uphold the 
finding of the lower appellate Court and 
dismiss the appeals with costs 

S.N./a.K. Appeals dismissed. 

A. 1. R 1929 Oudh 371 

Misha and Nanavqtty, JJ. 

Rasul Baksh — Applicant — Appellant 

V. 

GuLab Rai, and others — Opposite Party 
— Bespondenfcs. 

Mis Appeal No -‘31 of 1928, Decided 
on 24bli August 1928, from order of 1st 
Addl. Disb Judge, Lucknow, D/- i3bh 
April 1928. 

Provincial Insolvency Act (5 of 1920), 
Ss. 42 and 25 — Fraudulent acts of insolvent 
and mala fide transfers made by him are to 
be enquired into by Court after adjudicatioa 
and not at initial stage. 

If bha debts eaborod in the list attaobod to 
the application are not bogus debts and if it is 
found that tho property which the insolvent 
is now possessed of is not enough to pay hia 
debts, ho would clearly be entitled to present 
the application for lusolvenoy under 3. 10 and 
the Court will be bound to adjudicate him 
insolvent under 3. 25. Tho iraudnlent aoba 
of the insolvent and the mala fide transfecs 
made by him are to be enquired into by the 
Court, after tho insolvent has been adjudged 
as sneh and not at the initial stage . A. I, ii. 
1 922 Dorn 80 and A. I. R. 191G P.C. 64, Foil. 

[P 372 0 1, 2J 

M. Wasim for Khaliquzzaman — for 
Appellant 

Radha Krishna — for Beapoudents 

Judgment — This suit arises out of 
insolvency proceedings. One Chaudhri 
BjlsuI Bakhsh presented his application 
to the Court of the Additional District 
Judge of Lucknow at Bara Banki for 
being declared an insolvent. The ap- 
plicition was presented on 3rd March 
1928. Along with the application the 
insolvonb gave a list containing his debts, 
which according to that list amount to 
Bs 9,679. He has also attached along 
with his application another list con- 
taining moveable and immovable pro- 
perty of which he alleged that he was 
possessed. The value of the said pro- 
perty as given in the list amounts to 
Bs 271-9. 

Thera are three creditors whom he 
made parties to this application, namely, 
Gulab Bii, Balgovind aud Quley Bam. 
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The debts entered in the list attached 
to the petition are alleged to be in favour 
of these creditors. A notice of applica- 
tion was issued to all the creditors who 
were present in his Court on 13th April 
1928. On that date the applicant en- 
tered into the witness-box and deposed 
on oath that he was indebted to the 
extent of about Rs 10,000 and was un- 
able to pay his debts as bis assets were 
not worth more than Rs 250. He also 
stated that the list of the debts and of 
the assets filed by him was a correct one 
and that he had not concealed any pro- 
perty. The petitioner was cross-exa- 
mined on behalf of the creditors and 
oertain facts were elicited from the state- 
ment of the insolvent. The learned Ad- 
ditional District Judge on the strength 
of those statements has held that the ap- 
plication presented by the applicant was 
not a bena fide one nor was he satisfied 
that the applicant was unable to pay 
his debts. 

Against that order the insolvent has 
lodged the present appeal. On behalf of 
the insolvent it is contended that the 
finding of the learned Additional District 
Judge that he (the insolvent) was not 
unable to pay his debts was not justified 
on the evidence on the record. It was 
further urged on his behalf that if the 
applicant had concealed any property it 
was open to the Court to consider this 
matter at a later stage when the insol- 
vent applied for a discharge under S 42, 
Prov Ins. Act (Act 5 of lb20) 

After hearing the parties in this case 
we are of opinion that the materials 
placed before the learned Additional Dis- 
trict Judge were not enough to let him 
come to the conclusion that it was est- 
ablished that applicint was unable to 
pay his debts At this stage the enquiry 
should he confined in our opinion, merely 
to the question whether the insolvent 
was unable to pay his debts. This oould 
very well be ascertained by finding out 
what the assets of the insolvent are and 
what are his debts. If the debts entered 
in the list attached to the application 
are not bogus debts and if it is found that 
the property which the insolvent is now 
possess^ of is not enough to pay his 
debts he would clearly be entitled to 
present the application for insolvency 
under 8. 113 and the Court will be bound 
to adjudicate him as insolvent under 
B. 25, Prov. Ins. Act. If it is brought 


to the notice of the Court that the in- 
solvent has transferred some propertyr 
with the intention of defeating the cre- 
ditors the Court can direct the receiver 
to take possession of such property and' 
declare the transfer to be bad and not 
binding on the creditors under S 63 of 
the said Act. What we mean to suggest 
is that this would be a matter relevant 
to the proceedings taken after the insol- 
vent has been adjudged as such and not 
at the initial stage at which the proceed- 
ings were in the present case before the 
learned Additional District Judge 

We are fortified in this view of law 
by the decision of their Lordships of the 
Bombay High Court reported in the case 
of the Laxmi Bank, Ltd Poona v. Ravi 
Chandra (l) and by a decision of their 
Lordships of the Privy Council in 
Ghhatraj)at Singh v. Kharag Singh (2) 
We are fully aware that these cases 
were decided under the old Act but they 
are a useful guide in determining the 
question as to what would be the proper 
stage at which the fraudulent acts of in- 
solvent and the mala fide transfers made 
by him are to be enquired into by the 
Court It appears to us that the inten- 
tion of the legislature in adding the 
words “unless he is unable to pay his 
debts" in S 10, Prov. Ins. Act (Act 5 
of 1920) was that if a Court found that 
a debtor had failed to establish this preli- 
minary intention he could not be held 
to be insolvent and, therefore, was nob 
entitled to be adjudged as such. It must, 
however, be borne in mind that in arriv- 
ing at a conclusion regarding this matter 
it would not be relevant to consider whe- 
ther a particular transfer made by the 
insolvent was bona fide or otherwise. 
This, as we have remarked above, must 
be reserved for a subsequent stage. We 
have examined the record in this case 
and find that apart from the examina- 
tion of the insolvent no particular op- 
portunity was given to any of the cre- 
ditors to prove that the insolvent was 
really in a position to pay his debts. 
Nor was one given to the insolvent to 
show what the real nature of his posi- 
tion in regard to the alleged brick kiln 
in respect of which he was alleged to 
have received some money actually was. 
In the ends of justice we, therefore, think 

(1) A. I. B. 1922 Bom. 80=46 Bom. 767. 

(2) A. I. B. 1916 P. 0. 64 = 44 Cal. 636 = 4A 

I. A. 11 (P.O.). 
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lb necessary thab in order to arrive at a 
correct conclusion regarding this matter 
of the inability of the insolvent to pay 
his debts, the learned Additional District 
Judge must give a full opportunity to 
the insolvent and to the creditors named 
in the application to prove their respec- 
tive cfkses. If on an enquiry the learned 
Additional District Judge arrives at the 
conclusion that the insolvent is unable 
to pay his debts he should adjudicate 
^im as such, otherwise he would be jus- 
tified in dismissing his application on 
the ground thab he had failed to establish 
the preliminary condition We, there- 
fore, set aside the order of the learned 
Additional District Judge dated 13th 
April 1928 by which he dismissed the 
applicant's application for insolvency 
and direct that the said application he 
again restored to its original number and 
decide in accordance with law as indi- 
cated above. The costs ot these proceed- 
ings will bo the costs in the case. 

N K /r.k. Order set aside 
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Mcsra and Nanavutty, JJ. 

Sital Singh and others — Defendants — 
Appellants. 

V. 

Gijindra Bahadur Singh and others — 
Plain titfs — Respondents. 

Second Appeal No. 89 of 1926, Decided 
on 23rd August 1923, from decree of 
Addl Sub-Judge, Gonda, D/- 10th De- 
cember 1927. 

(a) Family arrangement — True test regard- 
ing validity— Claims adjudged and disputes 
settled is sufficient consideration for uphold- 
ing the family settlement. 

It IS a wrong pcinoipla of law to test the 
validity of the agreement by having lecourBe 
to the expodienc of finding out whether the 
claims of the parties to the agroemont were 
good. The true test is whether the parties had 
laid any claim against each other and whether 
those claims had been settled by virtue of the 
agreement termed the "family settlement.” 
If a settlement was arrived at, the strength 
or validity of the claims of the parties has 
nothing to do with the validity of the family 
settlement. The fact thab the claims of the 
^parties had been adjudged aud that the dis- 
.putes between them had been Bottled would 
amount to a sufficieut consideration for the 
upholding of the family aetblemont A. I. R. 
1927 Oudh 572, Appr. and Foil. [P 374 0 2] 

(b) Registration Act, S. 17— Family settle- 
isnent needs no registration. 

Agreement of the nature of a family settle- 


ment does not require either writing or regli- 
tration . A, I. R. 1927 Oudh 97, Foil, 

[P 375 0 1] 

(c) Family arrangement — Terms — Termi 
recorded in wajib-ul-'arz and acted upon — 
Validity cannot be questioned. 

Where agreement of f.amily arrangement 
was recorded in the wajib ul-arz prepared at 
the time of the sebtlomenh and its terms were 
acted upon since then, it is not open to the 
parties to raise any question regarding the 
validity of the agreement A. 1. R. 1924 P. C. 
27; A. I. R. 191G P. C. 9, A. I. R. 1927 Oudh 
162 and A. I. R. 1927 Oudh 570, Foil. 

[P 376 G 1] 

Niamatullah and Naimullah — for Ap- 
pellants. 

M. Wasim — for Respondents. 

Judgment.— This is an appeal arising 
out of a suit brought by the plaintiEfs- 
respondents in pursuance ot an order of 
the Court of Revenue in proceedings for 
partition instituted on an applioatioa 
for partition filed hy them. The dispute 
relates to one hundred bighas kham of 
land situate in village Ramanpur, Districti 
Gonda. In the partition proceedings the 
plalQtiifs claimed this land as their ex- 
clusive property and the revenue Court 
had directed them to bring a suit in the 
civil Court for a declaration of their ex- 
clusive rights in respect of the said land. 
The plaintiffs have now brought the pre- 
sent suit for the purpose. Their allega- 
tion is to the effect that custom of haq 
lethansi prevails among the Bandhal- 
goti Thakurs and that at the time of 
the preparation and verification of the 
wajib-ul-arz by the Regular Settlement 
Court, Hardat Singh, father of defendant- 
appellant Sital Singh had agreed to give 
to their great-grandfather Drigbijai Singh 
the said one hundred bighas kham as hia 
haq jethansi. They alleged that the 
agreement arrived at before the Settle- 
ment Court was of the nature of a family 
settlement and had been subsequently 
given effect to by the ancestors of the 
defendants and that the said land had 
been in their possession continuously 
since that time. They further alleged 
that their right to this haq jethansi in 
respect of the one hundred bighas land 
had been recognized in a will executed 
by Jagat Singh, their grandfather, by 
means of which ho had given the said 
land exclusively to the plaintiffs and 
apportioned the rest of the land among 
them and the defendants. The defendants 
contested the suit and contended in de- 
fence that no such oustom prevailed in 
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the family and that the agreement arrived 
at between the parties at the time of the 
regular settlement was inoperative since 
it was without any consideration and no 
suit could now lie for enforcing the said 
agreement. They also contended that the 
agreement being unregistered was inad- 
missible in evidence and could not ba the 
basis of the suit. 

We might mention here that the plea 
of custom was given up by the plaintiffs 
during the trial of the case and no issue 
was, therefore, framed in respect thereof. 
The learned Additional Subordinate Judge 
of Gonda by his decree dated 4th March 
1926 held that the agreement was invalid 
and inoperative in law and therefore dis- 
missed the suit Tlie learned Additional 
District Judge of Gonda by his decree 
dated 10th December 1927 has reversed 
the finding of the learned Additional Sub- 
ordinate Judge and has held that the 
agreement arrived at between the parties 
at the time of the settlement was of the 
nature of a family settlement and did not 
therefore require any registration lie 
also held that the agreement had been 
acted upon by the parties and it was now 
too late for the defendants to challenge 
its validity On this view of the case 
he decreed the plaintiffs’ suit and granted 
them the declaration asked for. The 
defendants have now appealed to this 
Court and it is now again argued on their 
behalf that the agreement is invalid and 
inoperative in law and the plaintiffs' 
case, having been exclusively based on it, 
should be dismissed 

We now proceed to consider how far 
this contention raised on behalf of the 
defendants-appellants can be upheld. 

The agreement is embodied in the 
wa]ib-ul-arz of village Bamanpur, which 
is on the record of the case and which is 
Ex 11 The wajib-ul-arz mentions it 
clearly that Amar Singh the eldest son 
of Pirthipal Singh was to obtain haq 
jethansi in the village Biwan, and that 
Jai Narain, son of Baiju Singh was to get 
A similar haq jethansi against his brother, 
Shoo Batan Singh. The document then 
proceeds to state that Hardat Singh, 
father of Sital Singh, the defendant-ap- 
pellant, had willingly agreed to give one 
hundred bighas kham as haq jethansi to 
his elder brother, Drigbijai Singh in vil- 
lage Bamanpur. This wajib-ul-arz was 
verified by the oosharers of the village 


and purports to bear the signatures of' 
both Hardat Singh and Drigbijai Singh 
The veriBcation clause has been filed in 
the case and is Ex 13. This leaves no 
doubt in our mind that the agreement 
was complete and fully accepted both by 
Hardat Singh and Drigbijai Singh. We 
are further of opinion that it operates 
as a family settlement. It was argued 
that there was no consideration for this 
agreement since the plaintiffs had given 
up the plea relating to the custom of haq 
jethansi, the effect of which was that no 
such custom had ever existed. Whatever 
may be the effect of the plaintiff’s aban- 
donment of the plea relating to haq jeth- 
ansi during the course of the trial of the 
present suit, we caunot ignore the fact 
that several members belonging to the 
family of the parties had claimed haq 
jethansi at the time of the settlement and 
it had bean consodei to them This was 
in the case of Amar Singh and of Jai 
Narain Singh If the members of the 
family came to a settlement among 
themselves by couceiing the right of h.iq 
jethansi bo such of them as were entitled 
to it, we are not justified in testing the 
validity of the agreement on the ground 
that no such custom had existed since the 
plaintiffs-respondents have given up the 
plea rega,Tding the said custom in the 
present case. The plaintiffs might hav0' 
thought it proper to give up the plea of 
the said custom thinking that their case, 
as it rested on the family settlement, was 
quite a good oise and could succeol apart 
from the question of custom itself. 

It has been pointed out in several cases 
deoided by the various High Courts in 
India that it is a wrong principle of law, 
to test the validity of an agreement by 
having recourse to the expedient of find- 
ing out whether the claims of the parties 
to that agreement were good. The true 
test is whether the parties bad laid any 
olaim against each other and whether 
those claims had been settled by virtue 
of the agreement termed the "family 
settlement.” If a settlement was arrived 
at, the strength or validity of the olaimsj 
of the parties had nothing to do with the 
validity of the family settlement. The- 
fact that the claims of the parties had 
been adjusted and that the disputes bet«| 
ween them had been settled, would] 
amount to a sufficient consideration for 
the upholding of the family settlement. 
We may refer in this oonnexion to a de- 
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oision of a Bench of this Court decided 
by Stuart, G J., and Hasan, T.. reported 
in the ease of Mahabir v Dwarka (l). 
The principle of law laid down in that 
case is clear and we are in full agreement 
with the view of law taken in that case. 
It therefore appears to ua that the family 
settlement was a good agreement bind- 
ing uf)on the parties to this ease who 
claim either under Hardat Singh or under 
Drigbijai Singh both of whom were par- 
ties to the original agreement. As to the 
argument that the agreement la bad on 
the ground that it was not registered wa 
may point out that an agreement of the 
nature of a family arrangement does not 
require either writing or registration. 
This principle has been followel both by 
the Allahabad High Court and the late 
Couit of the Judicial Commissioner of 
Oudh in a series of cases. It would bo 
suliicient for our purposes to refer to a 
decision by one of us which is reported 
in the ciso of T <?7 Bahadur Khan v. 
Nakku Khan (2), where all the cases on 
the subject have bean discussed Wo are 
in entire agreement with the view taken 
in that case, and are therefore of opinion 
that the family settlement embodied in 
the wa]ib-ul-arz prepared at the tune of 
the regular settlement is operative and 
binding in spite of the fact that it was 
not registered (The judgment then dis- 
cussed other transactions and holding that 
the agreement was given eLfect to, pro- 
ceeded.) We would like to point out that 
the principle enunciated by their Lord- 
ships of the Privy Council in Mahomed 
Mum v. Aghore Kumar Gangiili (3) and 
in Malraju Lakshmi Venkayyamnm v. 
Venkata Narasimha Appa Rao ( 0 ap- 
plies fully to the facts of the present 
ease In Mahomed Musa v. Aghore 
Kumar Gangult (3) a compromise was 
made in a suit in 1873 by virtue of which 
certain properties had been allotted to a 
particular party . The agreement, how- 
ever, was not registered nor had a transfer 
been executed in his favour as ooutem- 
plated by the compromise. It was, how- 
ever, found that the parties had acted 
upon the terms of the compromise and 
had in eHect arranged their rights in the 
property in terms of the compromise 

“(i) A. 1. R. 19i7~Oudh 57 2. 

(2) A. I. R. 1927 Oudh 97. 

(3) A. 1. R. 1911 P. 0. 27=12 Gal. 801=12 
I. A. 1 (P.O.). 

(1) A. I. R. 1926 P. 0. 9=39 Mad. 509=13 
I. A. 138 (P.O.). 


Lord Shaw delivering the judgment of 
their Lordships observed as follows . 

"Their Lordships, ia view of the argument 
strongly pressed upon them, think it right fur^ 
ther to say that oven although the razinama 
and the decree taken together were considered 
to be defective, or inchoate as elements making 
up a final and validly concluded agreement 
for the extinction of the equity of rodemptiou, 
the actings of parties have bean suoU as bo 
supply all such defects. •••**•* From 
those authorities ono ;diotum quotod by Lord 
Selborua from Sir John Strange (1 Ves. laien. 
441) may be hero repeated . "if confessed or in 
part earned into oxecution it will be binding 
on the parties, and carried into further execu- 
tion as such, in equity." Thoir Lordships do 
not think the law in India is inoonsistent with 
these principles. On the contrary it follows 
them." 

In Malraju Lakshmi Venkayijamma 
v- Vefikata Narasimha Appa Rao (4) the 
fLicfca were tliafc upon the marriage of the 
appellant in that case in 1886 her aunt, 
a wealthy Hindu widow with whom she 
had resided since childhood had promised 
that if the appellant and her husband 
would reside with her she would purchase 
unspocilied immovable property for the 
appellant. The appellant and bar hus- 
band accordingly resided with tiie aunt. 
in 1893 the aunt purchased a village fu 
her own name, bub, as she stated, for the 
appellant. Dissatisfaction subsocjienbly 
arose because the village was not trans- 
ferred to the appellant and the appellant 
and her husband consequently ceased to 
reside with the aunt. In October 1893 
the aunt again wrote bo the appellant 
stating that the village had bean pur- 
chased for her and would be transferred 
to her Tho appellant and hei husband 
thereafter resided with the aunt until 
the aunt's death in 1899. It was hold 
by blioir Lordships of the Privy Council 
that the letter of October 1893 consti- 
tubed a binding oonbr^cb by the aunt and 
the appellant was entitled to possessioa 
of the village. It was observed by their 
Lordships in this case that after the 
terms had been acted upon, the parties 
could not avail themselves of locus pani- 
tentiiB or the power of resiling from the 
agreement Their Lordships followed 
Mahomed Musa's ease quoted above The 
principle laid down by thoir Lordships^ 
in the cases quoted above has been foU 
lowed in this Court in two oases reported 
in Bismilla Begam v Mohammad AH 
Mohammad Khan (5) aud in Udairai 
Singh v. Shankar Singh (6). We ar» 

(5) A. I. R. 1927 Oudh 162. 

(6) A. 1. R. 1927 Oudh 570. 
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therefore of opiaioa that ia acoordanoa 
with the priaciple laid down by their 
Lordships of the Privy Couacil ia the 
above cases it is no more open to the 
appellants to raige any question regard- 
ing the validity or otherwise of the agree- 
ment recorded in the wijib-ul-arz pre- 
pared at the time of the regular settle- 
ment, and that the plaintitfs’ case as 
based on that agreement has been rightly 
jdeereed by the learned Additional Dis- 
trict Judge of Gronda. 

We, therefore, dismiss this appeal with 
costs. 

M N /b K Av peal dismissed. 
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Stuart. C. J., and Pqllan, J. 
Matadin — Appellant 

v. 

Special Manager, Court of Wards, 
Ajodhya Estate, Gonda — Respondent. 

Second Rent Appeal No. 27 of 192d, 
Decided on 7bh November 1923, against 
decree of Addl. Dist. Judge , Gonda, 
D'- 2nd February 1929, 

(a) Oudh Rent Act (22 of 1866), S. 127 — 
Appeal. 

There is no appeal against; an order of ejecb- 
menti under S. 127 following a decree for 
Arrears of rent. [P 377 C 2J 

<b) Oudh Rent Act (22 of 1886). S 108 (2) 
'~~~Pai‘son declared tenant by decision of 
'Competent Court must be sued for rent as 
tenant under S. 108 (2) as also in suit under 
S 127 — He cannot be ejected on decree for 
rent. 

Where in the course of a judgment of a com- 
pcuen!) Court a person is described as a tenant 
and declared liable to pay certain sums by 
way of rent, he should be treated as a tonanD 
and not a trespasser, lie should be sued for 
rent as tenant under S. 100 (2) and not tres- 
passer who should be held to have been 
treated as tenants for the purpose of the suit 
under S, 127 and no order of ejectment can 
follow as a consequence of a decree for rent. 

[P 378 G 1] 

K. N. Chak and 3 D. Chandra — for 
Appellant, 

H. K, Ghosh — for Respondent. 

The appeal was originally heard by 
Srivastava, J., who referred it for deci- 
sion by a Bench of two Judges by his 
order reproduced below. 

Srivastava, J — All these four ap- 
peals arise out of suits for arrears of 
rent under S. 100, Cl. (2), Oudh Rent 
Act, brought by the Special Manager of 
the Court of Wards of the Ajudhia 
Estate against certain tenants The 
learned Additional District Judge of 
Gonda has disposed of the appeals out of 
which Rent Appeals Nos. 27 to 29 of 
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1926 arise by one judgment and the ap- 
peal out of which Rent Appeal No. 30 
of 1929, arises by a separate judgment-hut 
the parties before me are agreed that 
the points involved in all the appeals are 
common and that they can be disposed 
of together. 

The relevant facts are that notices of 
ejectment were issue! by the Court of 
Wards against the defendants-appellants 
in 1915 The tenants sued to contest the 
notice of ejectment bub were unsuccess- 
ful and the Court of Wards obtained 
delivery of possession agiinsb them but 
as a matter of faot the tenants appear to 
have continued in possession in spite of 
the formal delivery of possession. In 

1917 the Court of Wards instituted suits 
agiinst them in the civil Court for pos- 
session of part of the lands which for- 
med the subject of the notices of eject- 
ment and dakhal dahani of 1915. These 
suits resulted ia a oompromise under 
which the tenants were allowed to re- 
tain possession of the lands in dispute 
together with carbain other lands at a 
rent specihed in the compromise. In 

1918 the Court of Wards instituted two 
suits against each of the tenants one for 
getting them to execute a qabuliat in 
pursuance of the compromise mentioned 
above and the other for arrears of rent. 
The suits for compulsory execution of 
qabuliabs were eventually dismissed by 
the Commissioner whose order was up- 
held by the Board of Revenue The suits 
for arrears of rent wore decreed. 

lu 1926 the present suits were insti- 
tute 1 for arrears of rent for the years 
1330 to 1333 Fasli under S 108, Cl (2), 
Oudh Rent Act. Those suits were de- 
creed by the Court of the Assistant Col- 
lector. A few days later applications 
were made by the Court of Wards to the 
Assistant Collector under Cl. 2, S. 
127, Oudh Rent Act, praying for a decree 
for ejectment of the defendants-tenants 
from the land in their possession. The 
applioations ware granted the same day 
on which they were made Subsequently 
the defendants appealed against the 
decrees passed by the Assistant Collector. 
The main point argued before the lower 
appellate Court in support of the appeals 
was that the defendants were holding 
the land with consent of the Court of 
Wards and, therefore, they were not 
liable to ejectment under S. 127. The 
learned Additional Diatriot Judge re- 
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pelled fche oontention and dismissed bha 
•appeals. The defendants have come to 
this Court in second appeal. 

The initial difficulty in the way of the 
appellants strikes me to be regarding 
thairright to contest the validity of the 
order for ejectment in the appeals be- 
fore the Additional District Judge and 
this 'Court. S. 119, Oudh Bent Act, 
allows appeals from decree passed by 
an Assistant Collector to the District 
Judge and to this Court only in suits of 
the description specified in the section. 
In the present case appeals were hied 
in the Court of the District Judge on 
the ground that the suits were under S. 
108, Cl (2). But it is admitted by the 
appellants that they do not dispute their 
lability to piy rent nor do they ques- 
tion the amount of rent which has been 
decreed against them Their whole 
grievance is against the ejectment. The 
question whether the order for eject- 
ment passed by the Assistant Collector 
was appealable to the District Judge or 
whether an appeal against it should 
have been made to the Gommissiouer is 
one not free from difficulty. The par- 
ties are unable to cite any authority on 
the point. While on the one hand the 
policy of the Oudh Bent Act seems to 
be that appeals in matters of ejectment 
should lie to the Commissioner and the 
Board of Bevenue yet on the other hand 
the matter .deserving of consideration 
is that the proceedings in ejectment 
under Cl. (2), S. 127. Oudh Bent Act 
are only in the nature of a cousequential 
relief following the decree for arrears of 
rent which forms the real substance of 
the suit. It would lead to some anom- 
aly and possible confusion for the forum 
of appeals against one part of the deci- 
eion relating to arrears of rent being 
diUerent from the forum regarding ap- 
peals .against orders relating to eject- 
ment passed in the same suit. As the 
question is one of considerable impor- 
'tance on which there is no authority one 
way or the other, I consider it desirable 
that the appeals should bo heard by a 
Bench oE two Judges and I certify ao- 
• oordingly. 

Stuart, C. J. and Pullan, J.— TheBe 

four rent appeals have been referred to 
a Bench by an order of a single Judge of 
'this Court mainly on the ground that 
'there has. been no decision by this Court 
.as to whether an appeal raising the ques- 


tion of ejectment under S. 127, Ondh 
Bent Act, lies to a revenue or a civil 
Court. We have already expressed our 
opinion on this question in Ram Baha- 
dur Singh v. Dharam Raj Singh (l). 
Generally speaking, there is no appeal! 
against an order of ejectment under S 
127 because this order merely follows 
upon a decree for arrears of rent in the 
case of a person who although not a 
tenant has been treated as a tenant under 
the first clause of S. 127. In the present 
case the appellants have been treated by 
the Courts below as trespassers and the 
Courts below have, therefore, dealt with 
them under S 127 and after passing a 
decree for arrears of .rent have ordered 
that on the application of the plaintiff, 
the defendants will be ejected from the 
laud This is a case in which the plain- 
tiff is the Court oE Wards of this pro- 
vince representing the Ajudhya Estate 
and we are constrained to remark that 
the plaints in these suits have not been 
drawn up in a manner which gives the 
Court a clear idea of the facts in issue. 

It appears that since the years 1915 
there has been litigation off and on bet- 
ween the Court of Wards on the one 
side and the appellants on the other. In 
that year notice of ojectmeut was served 
on these persoDS namely, Mahabir, Mata 
Din, Chandrixa and Bam Das in respect 
of 218 plots. Their ejectment was ordered 
by the Assistant Collector and his order 
was upheld both by the Commissioner 
and by the Board of Bevenue. But both 
the higher Courts made observations in 
their judgments ’ to the effect that the 
Court of Wards would be better advised 
to accept these persons as tenants. Pro- 
bably as the result of these remarks the 
appellants refused to vacate the laud al- 
though dakhal dehani wss obtained and 
in 1917 the Court of Wards sued 
them in the civil Court for ejectment 
as trespassers These suits resulted in a 
compromise according to the terms of 
which the land in suit, along with other 
land would be given on lease to the de- 
fendants Apparently no leases were 
executed and there was further litiga- 
tion both in the revenue and civil Courts. 
There is a decision of the Court of the 
Judicial Commissioner dated 20fch Janu- 
ary 1921 in which it appears that the 
Court considered the question as to whe- 
ther the enhancement of ren t sanctioned 

(Ij A. I. R. 1929 Oudh 79. 
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by the oompromiees whioh must be the 
compromises of 1917 was valid. !□ the 
course of the judgment these persons 
were referred to as tenants in the land 
which is described as the bila faisla 
land and it is also stated that they have 
been reinstated in some other portions 
of the holding As a result they were 
declared liable to pay certain sums by 
way of rent. The net result of this deci- 
sion seems to be that the present appel- 
lants have been treated by the Courts as 
being tenants and not as trespassers We 
cannot find a way to differentiate bet- 
ween the numbers whioh wore contained 
in the compromises and the number 
which appear in the plaints in the pre- 
sent suit nor can we distinguish either 
of them from the numbers in regard to 
which order of ejectment was served in 
the year 1915. As far as we can sea the 
holdings have been all along substanti- 
ally the same although there may have 
been certain differences in detail. In 
our opinion it was for the plaintiLf to 
have shown us clearly how ho main- 
tained that the defendants were tres- 
passers in one part of the holding and 
tenants in another and this the plaintiff- 
respondent has failed to do. In our opi- 
nion these persons should have been 
treated as tenants It is not for us to 
Bay to what class of tenants they belong 
but they were tenants who should have 
been sued for rent under S. 108, Cl. (2) 
and not trespassers who should be held 
to have been treated as tenants for the 
purpose of the suits by the plaintiff 
under S. 127 This being so no order 
of ejectment could follow as a conse- 
quence of the decree for arrears of rent 
and the decrees of the Courts below 
should be held to be decrees for arrears 
of rent only 

The result is that we allow these ap- 
peals to the extent prayed for, namely 
that the decrees of the Courts below 
shall read as decrees for arrears of rent 
only and there shall be no order for 
ejectment. The appellants in each case 
will get their costs throughout. 

B.K. ^ Appeals allowed. 


A.-l. R 1929 Oudh 378 

Misra, J. 

Umrai Kuer — Appellant. 

V. 

Umrao and another — Respondents. 

Second Rent Appeal No. 58 of 1928, 
Decided on 5th December 1928, from 
decree of Dist. Judge, Sifcapur, D/- 2l3t 
August 1928 

(a) Oudh Rent Act (22 of 1866). S. 127 — 
S. 127 applies only when person in posses- 
sion cannot show himself to be a bona fide 
tenant — Another person claiming to be 
owner — Person in possession as tenant — 
S. 127 does not apply. 

Where parties claim tu be outibled to a 
particular laud and one of them is in actual 
possession of the same, the other party cannot 
be allowed to take possession of that land by 
bringing a suit for arrears of rent against the* 
tenant in actual occupation of the land under 
S. 127 The section was never intended by 
the legislature to cover such a case. That 
provision of law is only intended to cover a 
case whore the person cannot show himself to 
be a bona fide claimant of the land in dispute 
and wliGio bis possession must be held to be 
that of a pure trespasser, lu that case it 
would be upon the landlord to either sue the 
person in possession for ejectment in the civil 
Court or to treat him as tenant and sue him 
for arrears of rent m the revenue Court. 
Whore, however, another person claims to be 
the owner of the land and has been iii posscs- 
sion thereof for a long time and a tenant is la 
occupation of that land on his behalf, pio- 
ceedings under S. 127 cannot bo availed of in 
order to obtain possession of the same land . 
A. I. R 1U23 Oiidk 353, Ref. 

[P 379 G 2, P 380 G 1] 

(b) Oudh Rent Act (22 of 1866), S. 138 — 
Suit for arrears of rent — Tenant pleading, 
bona fide payment to third person — Bona 
fidei are established if payment is made to- 
person to whom payments were previously 
and continuously made. 

The test of the boiia fldcs of a tenant when 
he pays rent to a particular paraon is whether 
he has paid rcub to him before or not. If he 
paid rent to a poison to whom he has boon 
paying rent hitherto, his good faith will be- 
considered to have boon established and he 
cannot be held to be liable to pay rent again 
to another person who lays claim to the said 
land. [P 380G11 

liadha Krishna — for Appellant. 

Ryder Husain and B. K Bhargava — 
for Respondents. 

Judgment. — These four appeals arise 
out of four suits brought by the plaintiff- 
appellant Mt. Umrai Kuar for arrears of 
rent against the defendants-respondents. 

The facts of the case are that there 
are two villages named Dulapur and 
Khairandeshnagar, situate in district 
Sitapur, adjacent to each other. Village 
Dulapur belongs to the plaintiff-appellant 
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and village Ehairandeahnagar belongs 
to one Babu Krishna Kumar who is also 
a respondent before me In 1926 the 
Assistant Beoord OOlcer of Sitapur had 
the deiuarcation eCfeoted and included 
Some small pieces of land, in respect of 
which rent is claimed in the four suits, 
within the boundary of village Dulapur 
It is on the basis of this order of demar- 
cation that the plaintiff-appellant claims 
these lands as appertaining to her village 
Dulapur and has in that capacity brought 
the present suits for arrears of rent under 
S 127, Oudh Kent Act, against the defen- 
dants-respondents in the four appeals 
These respondents are in actual cultiva- 
tion of those pieces of land The rent is 
claimed in respect of the year 1335 Fasli 

The defence put forward by the tenants 
in these cases is the same and it is to the 
effect tliat the lands belong to Babu 
Krishna Kumar who is the zamindir of 
Kliairandeshnagar and they have paid 
rent to him for the vear in dispute 
They further allege that they have been 
doing so for a long time past and are nob 
liable to pay the arrears of rent claimed 
by the plaintiff. Babu Krishna Kumar 
who is the zamindar of the contiguous 
village of Kliairandeshnagar was made a 
party to these suits. 

The learned Assistant Collector who 
tried the case held that the demarcation 
proceedings effected by the Assistant Re- 
cord Officer were binding on the parties 
and in view of those proceedings the de- 
fendants could not be heard to say that 
the land appertained to any village other 
than Dulapur. He also hold that in 
those circumstances the payment of rent 
to Babu Krishna Kumar by the tenants 
could nob be considered to he bona fide. 
Consequently the suits brought by the 
plaintiff were decreed. 

On appeal the learned District Judge 
has taken a different view. Ha has held 
that at the time the Assistant Record 
Officer took the demarcation proceeding 
and included the land in dispute in the 
village Dulapur he made it quite clear 
by his order that he did not in any way 
purport to interfere with posseasioti. 
He was also of opinion that S. 127, Oudh 
Bent Act, was not intended to cover such 
oases. He therefore allowed the appeals 
and dismissed the suits brought by the 
plaintiff, Mt. Umrai. 

In second appeal it is contended before 
me by the plaiutiS-appellant that she is 
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entitled to get decrees for arrears of rent 
inasmuch as the order passed by the 
Assistant Record Officer in the demarca- 
tion proceedings is binding upon the 
zamindars of the two contiguous villages 
until it is set aside by the civil Court. 

After hearing the arguments in this 
ease I have come to the conclusion that 
the judgment of the learned District 
Judge dismissing the four suits must be 
maintained and that these appeals should 
be dismissed. 

It appears to me after reading the 
order of the Assistant Record Officer, 
dated 30bh October 1926 that the said 
Officer did nob intend to disturb the 
possession of either party He expressly 
stated in his order that regarding the 
fact of possession he was not going to 
pass any order nor was he in any way 
concerned with it Under those circum- 
stances the force of the order is alto- 
gether destroyed so far as the question of 
possession is concerned. The order as to 
demarcation passed by the Assistant Re- 
cord Officer must bo read subject to this 
condition and if this is clone, the appel- 
lant in my opinion lias no case. These 
small pieces of land may have been 
shown in fclie map of the village Dulapur 
but beyond this no other effect can be 
given to the order of the Assistant Re- 
cord Officer. The argument, therefore, 
based ou S 41, U. P. Land Revenue Act, 
1901, has no force. 

I may also point out that I have al- 
ways been of opinion that in cases like 
this S. 127, Oudh Rent Act, has no ap- 
plication Whore parties claim to be' 
entitled to a particular land and one of 
them is in actual possession thereof the 
other party cannot be allowed to take 
possession of that land by bringing a 
suit for arrears of rent against the tenant 
in actual occupation of the land under 
S. 127, Oudh Rant Act. That section 
was never intended by the legislature bo 
cover such a case In my opinion that 
provision of law is only intended to cover 
a case whore the person cannot show 
himself to be a bona ffde olaimant of the 
land in dispute and whore his possession 
must be held to be that of a pure tres- 
passer. In that case it would be opeo 
to the landlord to eithor sue the person 
in possoBsion for ejectment in the civil 
Court or to treat him as a tenant and tc 
sue him for arrears of rent in the levenw 
Court. Where, however, another peraoi 
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olaims to be the owner oi the land and 
has been in possession thereof for a long 
time and a tenant is in occupation of 
that land on his behalf proceeding under 
S. 127 cannot in my opinion be availed 
of in order to obtain possession of the 
said land. I am supported in this view 
by a recent decision of this Court re- 
ported in Ishar Din v. Samhhu Dat (l). 

I find from the evidence of the patwari 
of the village who was examined in this 
case on behalf of the defendants that the 
latter have been paying rents of the land 
in dispute to Babu Krishna Kumar res- 
pondent 2 for the last li years during 
the time he has been patwari of the vil- 
lage. There can therefore be no doubt 
that the defendants as tenants of the land 
in dispute were justihed in making pay- 
ments to Babu Krishna Kumar The test 
jof the bona hdes of a tenant when he 
’pays rent to a particular person is whe- 
ther he has paid rent to him before or 
|not. If he has paid rent to a person 
to whom he has been paying rent hither- 
|to, his good faith will in my opinion be 
jconsidered to have been established and 
'he cannot be held to be liable to pay rent 
again to another person who lays claim 
!to the said land. 

I am of opinion that the plaintiff-ap- 
pellant must if she wishes to get posses- 
sion of these lands, establish her claim, if 
so advised, in the civil Courts. Until, 
however, that is done she cannot be al- 
lowed to secure her object by bringing a 
suit under S 127, Oudh Rent Act. 

All the four appeals, therefore, fail 
and are dismissed with costs. 

V.B /r.k. Appeal dismissed. 

(1) A, I. R. 1928 Oudh 353. 
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Pollan, J. 

Bisheshar Sintjh and others — Appel- 
lants. 

V. 

hshad Husain — Respondent- 

Second Appeal No. 322 of 1D26, Deci- 
ded on 8th November 1928, against 
decree of Sub-Judge, Bara Banki, D/- 
19th July 1928. 

Wajib-ul-arz — Conitruction. 

Where a clauee in the wajib-ul-arz provicles 
Lhab ‘ no tenant grove-holder can plant new 
trees after the trees in tho grove have been 
cut or fallen down", it means that the tenant 


cannot in fact plant any new trees at all 
without the permission of the taluqdar. 

[P 380 G 2, P 381 C 1] 

X. P. Misra and B. Singh Paul — for 
Appellants. 

Af. Wasim — for Respoodent. 

Judgment — This is a second appeal 
from a decree of the Subordinate Judge 
of Bara Banki modifying the judgment 
of the Munsif, in a suit brought by a 
taluqdar for the removal of certain trees 
from a grove in the possession of tho 
defendants. As the case stands at pre- 
sent the suit has been decreed in respect 
of 100 trees on No. 746, one tree on 
No. 744 and 45 trees on 745/2. Tho 
mam ground of appeal is that plots 74 
and 405, on the Erst of which fresh trees 
have been planted, are in the ownership 
of the defendants as landholders and 
they are not tenant grove-holders The 
lower Courts went into this point at 
great length and discussed certain deci- 
sions prior to the year 1868, but there 
was no need for the lower Courts going 
beyond the Erst regular settlement and 
the subsequent entries in the village 
records. The defendants have always 
been recorded as tenant grove-holders 
and that must be taken to be their 
position in respect of the land in suit. 
As tenant grove-holders they were bound 
by the terms of the wajib-ul-arz which 
lay down definitely the rights of tenant 
grove-holders in their grove These 
rights are merely a right to maintain the 
trees existing and to take iheir fruits 
but they cannot cut or sell the trees 
without paying malikana and they can- 
not plant new trees to replace those that 
have fallen unless they have obtained 
permission of the taluqdar. The object 
of these clauses in the wajib-ul-arz is 
clear. It is to enable the taluqdar to 
obtain possession ultimately of the groves 
of those persons who do not obtain his 
permission for planting fresh trees. I 
cannot read the second clause which runs: 

"No one oan plant new trees after the trees 
in the grove have been cut or fallen down." 

As meaning that no new trees can be 
planted after the whole grove has been 
cleared. Such a clause would he meaning- 
less or at least otiose in view of the sub- 
sequent clauses which give the taluqdar 
absolute right to resume the whole 
grove-laud when it is cleared of trees. 
This clause clearly means that the 
tenant cannot replace fallen trees with 
new ones and so cannot in fact plant any 
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laew trees at all without the permissiou 
lof the taluqdar. 

The last question raised is one of 
limitation. The suit is olearly within 
limitation on the finding of facts of the 
Courts below that the trees in suit have 
been planted within two years of the 
institution of the suit. There is only 
one point in which the lower appellate 
Court appears to have gone wrong; that 
is, in granting a decree for possession of 
the remaining portion of plot 746 which 
is not occupied by trees. The mistake 
appears to have arisen from a misreading 
of the last clause in the wajib-ul-arz 
which should run: 

“If oub of the Rrova all the trees have been 
out or have fallen down and no trees stand, 
then BO much land as baoomea vacant oan be 
put under oultivatioii by the taluqdar or given 
on rent." 

The lower appellate Court appears to 
have thought that some trees could stand 
after all the trees had been out down or 
had fallen down, but as this is impossible 
I conclude that the word read as “hon" 
by the lower appellate Court is “na hen" 
which appears to bo the case from the 
copy before the Court and I accordingly 
amend the decree of the lower appellate 
Court to this extent that possession 
shall not be given to the taluqdar of any 
portion of plot 746. No objection is 
raised to giving of possession of plot 406, 
and as to the other numbers the only 
question is whether the trees which have 
been recently planted should or should 
not bo out. On this point I uphold the 
decision of the lower appellate Court 
and dismiss the appeal with costs. 

V B./r.K. Appeal dismissed, 

A. I. R. 1929 Oudh 381 

Stuabt C. J. and Haza, J. 

Accused — Appellant, 
v. 

Emperor — Complainant — Opposite 
Party. 

Criminal Appeal No. 212 of 1929, De- 
cided on 3rd May 1929 against order of 
Addl. Sess. Judge, Bahraich, D/- 9th 
April 1929. 

(a) Evidence Act, S. 24— Detailed and 
voluntary confeiiion lubiequently retracted 
though not found to he true in certain 
parte ii lufficient for conviction. 

OonfeBsion made by an adult man who 
understood what ho was doing, though re- 
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tracted, is sufficient for the conviction of the 
person making it, even although certain parta 
of it are not found to be true, provided that 
there was a detailed confosaion and it waa 
made voluntarily and in spite of the fact that 
he waa explained the oonaequencea of mak- 
ing it. ^ [P382C2] 

(b) Criminal Trial — Opinioni of recording 
Magialrate, on guilty conicience of accuaed 
and demeanour are not admiaiible in Sea- 
■ioni trial. 

In a SesBiona trial the opinions of the 
Magistrate who recorded the confession as to 
his improsaiona about the demeanour of the 
aocused, that it showed that ha had done 
aomathiiig wrong or Been something wrong 
being done, that ho waa suffering from guilty 
conscience are not admissible. [P 382 C 2] 

It. F . Bahadur] i — for Appellant 

G. H. Thomas for Govt. Advocate — 
for the Crown. 

Judgment. — Nawab Khan has beea 
convicted by the learned Additional 
Sessions Judge of Bihraich of an ofi'ence 
of murder under S. 302, I. P. C., and 
sentenced to death subiect to confirma- 
tion by this Court. He appeals. The 
reference in confirmation is also before 
us The offence of which he was con- 
victed, mas the murder of a Bania called 
Lachman. Lachman’s dead body waa 
discovered on 5th December 1928, lying 
in an arhar crop some distance from the- 
house in which he resided in the Fakhr- 
pur village. He had disappeared from 
his home some days before. The medical 
evidence was unable to dipcover the 
cause of his death as the corpse was- 
greatly decomposed before it was seen by 
the medical officer. Suspicion fell on 
the appellant. He was arrested on 8tb 
December 1928, and two days afterwards 
on lObh December 1929, he made a con- 
fession before Mr. Bhagwati Prasad, a 
Magistrate of the First Class of Bahraich. 
As a result four persons were put on 
their trial for committing murder and a 
woman called Haliman was put ou her 
trial under Ss. 201 and 202, I. F. C. 
Three men and the woman were acquitted 
The appellant alone waa convicted Ac- 
cording to his confession he and other 
persona combined in murdering the de- 
ceased man on account of an intrigue 
which he was carrying on with the 
woman who has been acquitted. The 
appellant was clear and distinct in his 
confession as to what had happened. He 
gave full details. He stated that the 
deceased man had been murdered by 
throttling in the house of the woman 
and that the dead body had then been 
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placed in a corn bin. After a few days 
the stench of the corpse was so intense 
that it had to be removed. He stated 
that he then with other men had taken 
^way the corpse and thrown it into the 
place where it was subsequently dis- 
covered. The Magistrate who recorded 
this confession took great care to see 
that Nawab Khan should not be preju- 
diced. He kept him in his Court room 
for an hour after his arrival in the charge 
of two orderlies. He allowed no police 
oMcers to come near. The Magistrate 
then explained to him clearly that he 
was not bound to make any confession 
and that any statement which he would 
make would be used against him The 
appellant then made this full and detailed 
confession. In addition he took the 
police othcer to the house in which the 
woman Haliman lived and searched in a 
bin where there was fodder. Ho pro- 
duced from the fodder a rag of cloth. 
The Imperial Serologist found traces of 
human blood upon this rag. Accord- 
ing to the confession this rag was used 
to gag the deceased at the time of the 
murder. 

The learned counsel for the appel- 
lant has pointed out to us that there 
18 nothing in throttling which would 
ordinarily cause hlood to be shed. 
That is so; but there is nothing incom- 
patible in throttling with blood being 
shed. The deceased might have bitten 
his tongue and that could have caused 
blood to come on the rag. It is im- 
possible to say what happened owing to 
the decomposition of the corpse but the 
fact remains that the .rag was found and 
the appellant has to answer the question 
how did he know that there was a blood 
stained piece of rag in the fodder in the 
bin in the woman's house? The con- 
feasion has been retracted but the ap- 
pellant has not been able to give any 
satisfactory reasons as to how he came 
to make it He stated that the investi- 
gating oilicer kept him seated for four 
days and beat him. Now it is clear that 
he was only arrested two days before ho 
made the confession and that he remained 
in police custody for a very short time 
being handed over speedily to the jail 
authorities. When asked to explain how 
he knew anything about the rag he said 
that he knew nothing about it and that 
he had never given it to the Sub-Inspec- 
tor. Balmakund (P. W. 7) deposed that 


he was present at the time of the search 
and that Nawab Khan brought out the 
rag from the fodder. The investigatiiug 
officer gave evidence. The appellant did 
not ask him in cross-examination whebher 
he had or had not beaten him. The 
appellant produced no witnesses in his 
defence. There are a few details in the 
confession which are not shown to be 
correct. But there is nothiug in the 
evidence to detract from the main details 
which are to the effect that certain 
people conspired deliberately to murder 
the deceased, that they enticed him into 
a certain place and that there they 
throttled him, that the corpse was kept 
for some time in a corn-bin but that 
when it beeame very offensive it was 
taken away and thrown into the place 
where it was subsequently found. 

There are several decisions of this Court 
which are to the effect that a retracted 
confession is sufficient for the oonviction 
of person making the confession even 
although certain parts of the confession 
are not found to be true. Here we have 
a clear detailed confession made by a 
man of 30 years of age. He was warned 
to be careful. It was explained to him 
what would be the result Nevertheless 
he made the confession. We consider 
that the learned Sessions Judge should 
not have questioned the Magistrate who 
wrote the confession as to his impres- 
sions. The Magistrate’s opinion that 
the appellant’s demeanour showed that 
he had done something wrong or seen 
something wrong being done was not 
admissible and so was tbe Magistrate's 
opinion that the appellant was suffering 
from a guilty conscience. Further the 
learned Judge should nob have stated 
that in his opinion the appellant looked 
like a murderer. We have attached no 
value of any kind to these impressions of 
the Judge or the Magistrate but on the 
confession, as it stands, made as it was 
by an adult man who understood what 
he was doing, we consider the conviction 
amply justified. He has been unable to 
explain this confession away. Tbe dis- 
covery of the rag undoubtedly corrobo- 
rates the confession The murder was 
on the appellant's own admission a cold- 
blooded and cowardly one It was pre- 
meditated. We accordingly are unable 
to mitigate the sentence. We dismiss 
the appeal, uphold the conviction, con- 
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‘firm the seatenoe and direct that Nawab 
Khan be hanged by the neck till he be 
^ead. 

V.B /fl.K. Appeal dismissed. 
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j 

Misra, J. 

Jagannath — Applicant 

V. 

Bikarmajit Sinr/Zi— Opposite Party. 

Revn. Appln. No. 33 of 1928j De- 
cided on 2L3b November 1928, from order 
of Sm. Cause Court Judge, Sultanpur, 
D/. 7tli May 1927. 

(a) Oudh Rent Act (22 of 1886). S. 108 (a) 
^Suit against lambardar for illegal realiza- 
tion of rent lies exclusively in revenue 
Court. 

Suit by .!■ banEinb a.gaiiiist lambardar for tha 
recovory of money lilogally and wrongfully 
realized by him from the tenant on account 
of land revenue exclusively cognizable by a 
revenue Court. [P CBU G 2J 

(b) Civil P. C., S. 115 — Laches in revision 
application not permissible unless good 
cause is shown. 

An application for revision should non be 
entertained when died after considerable de- 
lay unless good cause is shown for delay in 
filing it. [P 303 GiJ 

(c) Jurisdiction — Consent cannot confer, 
nor can waiver make for defect or lack of 
jurisdiction — Party to proceeding can chal- 
lenge it subsequently. 

If a decree is passed ox parte by a Court 
which had no jurisdiction to try it, the de- 
fendant, judgment-debtor, can challenge it on 
the ground that it was passed by a Court 
which had no jurisdiction. The general 
principle is that jurisdiction cannot be con- 
ferred by consent of the parties and any 
waiver on their part cannt make for the lack 
or defect of the jurisdiction: 88 Gal. 639, Relj 
on. [P 384 G IJ 

Badha Krishna — for Applicant. 

Moti Lai Saksena — for Opposite 
Party. 

Judgment. — This is an application 
for revision in a suit brought by the 
plaiutitf-respoudent in the Court of the 
Subordinate Judge of Sultanpur for re- 
covery of a sum of Bs. 76^ on account of 
money illegally and wrongfully realized 
by the defendaut for him. The suit was 
decreed ex parte on 7th May 1927. The 
dofeudant failed in getting the decree ex 
parte set aside and also failed in a de- 
claratory suit brought by him for the 
purpose of getting a declaration to the 
effect that the decree passed in this case 
was without jurisdiction. 


It is admitted by the parties in this 
case that the suit relates to the money 
illegally and wrongfully realized by the 
defendant as lambardar from the plaintiff 
on account of the land revenue and that 
it is exclusively cognizable by a re- 
venue Court. Ifc is, therefore, clear that 
the civil Court in this case had no juris- 
diction to try the case or to pass a de- 
cree for the amount claimed. 

It is, however, contended on the other 
side that the application for revision 
should not be entertained because it has 
been tiled after the expiration of a year 
and five months from the data of the de- 
cree. Several rulings were quoted be- 
fore me by the learned advocate for the 
respondent which go lo show that the 
High Court should not ordinarily in- 
terfere in revision when the application 
is tiled after a great delay I am fully 
alive of this principle and would not 
have interfered were it not that good 
cause has been shown for the delay in 
tiling the present application. The 
cause shown in the case is that soon 
after the ex parte decree was passed, the 
defendant tried to get that decree set 
aside He failed in his attempt. There- 
upon ho tiled a regular suit for a declara- 
tion to the effect that the decree was 
passed without jurisdiction and there- 
fore inoperative and should be set aside. 
The Courts v^hioh tried that case held 
that although the suit had been tiled in 
a Court without jurisdiction yet because 
the defendant had absented himself and 
the decree had been passed ex parte, 
there was no sulticienb ground for tha 
grant of a declaratory relief. After tha 
plaintiff failed in that attempt he has 
filed the present application for revision. 
The oircumstanoes are in my opinion 
sufficient to explain the delay which has 
occurred in filing the application for 
revision. 

It was also contended on behalf of tha 
respondent that this Court should not 
interfere in revision unless it was satis- 
fied that injustice had been done in the 
case. The suit has not been tried out on 
the merits and there are no materials be- 
fore me which would satisfy mo that the 
claim of the plaintiff was a good one. 
Under these oircumatancas tha only re- 
medy left to the applicant is to get a 
trial of the claim brought against him 
in the proper Court. 
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Ib was further CDutended on behalf of 
the respondent that if the 'defendanb-ap- 
plioanb did nob appear and the decree 
piase] against him was ex parbe he 
should nob now be allowed to ohallenge 
the decree on the ground that ib was 
pissed by a Court which had no jurisdic- 
tion I do not think that ttiis conben- 
bion has any force It has been often 
held by their Lordships of the Privy 
Council that consent of a particular party 
to a litigation cannot confer juriadiction 
upon the Court. In Bajlakshmi Dasee 
V. Kcbtyayam Dasee (1) it was hold that 
jurisdiction cannot bo conferred upon a 
Court by consent of parties and any 
waiver on their part cannot make up for 
the lack or the detect of the jurisdiction. 

I am therefore, of opinion that this ap- 
plication for revision must be allowed and 
the plaint should bo directed bo be re- 
turned to the plaintiff for presentation 
to the proper Court. I would not, un- 
der the circumstances, make any order as 
to costs in this case 

V.B./r.K Revision allowed, 

(1) [1011] 39 Gal. 63J=12I. C, 4G4. 

A. I. R. 1929 Oudh 384 

Wazir Hasan, Ag C.I. and Pullan, J. 

Chandrika Singh — Appellant. 

V. 

Inder Kunivar Ram — Respondent. 

Second Rent Appeal No. 19 of 1927, 
Decided on 19th November 1929, against 
the decree of the 3rd Addl. Dist. Judge, 
Lucknow, D/- 11th April 1927. 

Oudh Rent Act (22 of 1866). S\ 7-A— 
Tenant holding lir land ai ezproprietary 
tenant hai to pay rent fixed by law. 

A person holding sir land of whioh he is an 
exproprietary tenant within the meaning of 
S. 7-A 19 liable to account for the rent of the 
same only at the rent fixed by law and that is 
'*four annas in the rupee lesB than the fair and 
equitable rate payable by statutory touanta for 
land of the same claaa or clasaea of soil.” 

[P 384 0 2] 

S. N. Boy — for Appellant. 

Rajeshwari Prasad — for Respondent. 

Judgment — This is the defendant’s 
appeal iu a suit by the respondent for 
his share of profits under Cl. 15, S. 108, 
Oudh Rent Act, 1686. Tbe defendant is 
also the lamhardar of the village. One 
of the questions in tbe case is as to the 
rate of rent at whioh the defendant is 
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liable to account in respect of his sir 
lands which he holds in the character of 
an exproprietary tenant 

The Courts below hive assumed that 
the defendant holds land of that nature 
and are of opinion that until determina- 
tion of rent in respeot of such lands has 
taken place in favour of the defendant 
as an exproprietary tenant of the same- 
he is liable to account for rent at the 
chauhaddi rate This opinion is clearly 
erronooug If the defendant holds sir 
lands of which he is an exproprietary 
tenant within the meaning of S. 7-A, 
Oudh Rout Act, he is liable bo account for 
the rent of the same only at the rate fixed 
by law and that is; 

“four annas iu the rupee leaa than the fair 
and equitable rate payable by atabutory 
tonanta for land of the same claaa or olaaaea 
of aoil.” 

At the hearing of the appeal a ques- 
tion has arisen as to what land (and the 
area thereof) is sir land within the 
meaning of the scobion just now mention- 
ed. Before us the parties are in con- 
troversy on this matter and in the 
Courts below no finding was recorded. 
We are, therefore, unable to decide this 
appeal to-day Wo accordingly direot- 
the Court of first instance, through the 
lower appellate Court, to try the issue 
stated below after admitting relevant 
evidence 

How much land the defendant holds as 
sir land within the definition of the 
word 'sir in any of the paragraph of 
Cl 17, S. 3, of para. 3, of S i-A of the 
same Act ? 

Tbe finding arrived at by the Court of 
first instance will at first be submitted 
to the lower appellate Court. The lower 
appellate Court will then after con- 
sideration of the merits give its own 
finding. Ten days after the finding re- 
corded by the lower appellate Court will 
be allowed to the parties for filing ob- 
jections. The finding together with thC' 
evidence will be returned to this Court 
on or before 16th April 1923 (Their 
Lordships then considered the finding 
and evidence thereon and reduced th&> 
decree by Bs. 117). 

V.B./r K- Order accordingly. 
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Full Bench 

BtcjartC. J., and Wazir Hasan and 
Baza, JJ. 

Mohammad Baza — Defendant — Appli- 
cant. 

; V. 

Bam Saroop and others — Opposite 
Party. 

Application No. 6L of 1928, Decided 
on 19th July 1929, from order oC Sub- 
Judge, Bihraich, D/- lOtli November 
1928. 

(a) Civil P. C., S. 96 (3) — Decree on 

compromise — Parky verifying or admikking 
compromise on behalf of okher wikhouk 
authority — Other party can appesl against 
decree. 

It IB Open bo a party to a suit to appeal from 
the decree passed m the suit on the basis ol a 
compromise purporting to ba on his babalf 
when the person verifying or admitting the 
said compromise had no authority to enter 
into it on his behalf. [P 3B7 G 2] 

« 3^ (b) Civil P. C.. Ss. 151, 152 and 153-- 
Decree on basis of oompromise — Party veri- 
fying or admitting on behalf of other with- 
out authority — Other party can invoke in- 
herent powers under Ss, 151, 152 and 153 
to remove name from decree — No question of 
limitation arises. 

Where a decree is passed on the basis of a 
compromise verified and admitted by one 
party on behalf of another when that party 
had no authority to enter into the compro- 
mise on the other party’s behalf, it is open 
to such a party to invoke the inherent power 
of the Court to get the judgment and the 
decree amended under Ss. 151, 152 and 153 so 
that his name might be removed from the 
decree after the period of limitation presoribed 
for appeal or review has expired and the 
judgment and the decree have become final. 
32 Cal. 20G (P.C.), and A. I. H. 1924 Oudh 403, 
Bel. on. [P 337 C 2] 

All Zaheer, Ali Muhammad and 
Yusuf Ali — for Applicant 

B B Lai and B. N. Shukla—tor Op- 
posite Party. 

Order of Reference. 

Misra and Srivaatava, JJ — This'is 
an application in revision under S. 115, 
Civil P. G , against an order of the 
Subordinate Judge, Bahraich, dated 10th 
November 1928 dismissing an applica- 
tion made by the applicant (Mohammad 
Baza) under Ss 151 and 152, Civil P. C. 
One Debi (Badri?), Prasad father of Bam 
Sarup and others (opposite party) brought 
a suit against Saiyid Ali Haider, Moham- 
mad Baza and others on the basis of a 
mortgage-deed dated 23rd October 1918, 
1929 0/49 & 50 
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Mohammad Baza was defendant 4 in 
that suit. The claim was resisted by 
the defendants including defendant 4 
(Mohammed Baza) Defendant 2 was 
discharged and his name was struck oS 
the plaint 

The Court recorded some proceedings 
on dilferent dates and then two compro- 
mises were bled on 28th January 1927. 
One compromise was tiled by the plain- 
tiH and defendant 5. The other oompro- 
mise purports to be a compromise bet- 
ween the plaintiff and defendants 3 and 4. 
This is the oompromise which we have 
to consider in this case A decree for 
sale of the mortgaged property was even- 
tually passed in terms of the compromise 
agaiust defendants 3 to 5 and ex parte 
against defendant G and against defen- 
dant 1 on his admission on Slst January 
1927. Though the compromises were 
tiled on 28th January 1927, the decree 
was passed on 31at January 1927. 
There is nothing on the record to show 
why the suit was not disposed of on 28th 
January 1927, the date on which the 
compromises were filed. The decree 
which was passed on 3 1st January 1927 
was a preliminary decree 

Bam Sarup and others (sons of Badri 
Prasad since deceased) applied for a 
final decree under 0.31, B 5, Soh. 1, 
Civil P. G-, on 17th March 1928 This 
applioition was opposed by Mohammad 
Baza (defendant 4) on the ground that 
he was no party to the compromise 
dated 2dtb January 1927 and that his 
name had been wrongly entered in the 
preliminary decree and should not be 
entered in the final decree. He conten- 
ded that the decree dated 31st January 
1927 was not anyhow binding on him and 
asked the Court to take action under 
Ss 151 and 152, Civil P. C The learned 
Subordinate Judge dismissed defendant 
4*5 application on the ground that it was 
not maintain iiblo under Ss. 151 and 152, 
Civil P. C He did not dispose of the 
application on tho merits. The result 
was that the tinal decree was passed on 
10th November 1928 Mohammad Baza 
has now applied for revision challenging 
the order of the leirnel Subordinate 
Judge dated 10th November 1928. 

We have examined the record and find 
that Mohammad Baza defendant 4 was not 
really a party to the compromise in 
question- His name was of course noted 
in the petition of oompromise, but the 



386 Oudh Mohammad Baza v. Bam Saboof (FB) 


faofc is that the oompromise was not 
signed either by him or his pleader or 
agent on his behalf. Saiyid Zaigham 
Ali had appeared as pleader for defen- 
dants 3 and 4 in that suit, but it is 
noticeable that he did not sign the oom- 
promise in question on behalf of defen- 
dant 4. We should like to note also 
that he had no authority to compromise 
the suit on behalf of defendant 4 as his 
vakalatnama did nob authorize him to 
compromise the suit on behalf of defen- 
dant 4 and ho did nob actually compro- 
mise the suit on behalf of the said 
defendant Defendant 4 was not perso- 
nally present en the date on which the 
compromise was filed. We regret that 
the learned Subordinate Judge did not 
take the trouble oE seeing whether the 
compromise was duly signed by defen- 
dant 4 or his duly authorized agent or 
pleader. He ought to have seen that the 
compromise was duly signed by or on 
behalf of defendant 4. The endorsement 
on the compromise shows that Mr. Zai- 
gham Ali, who had appeared as pleader 
for defendants 3 and 4 had admitted 
simply the contents of the compromise, 
but the admission does not and cannot 
make the oompromise binding on defen- 
dant 4 Defendant 4 never authorized 
Mr. Zaigham Ali to enter into the oom- 
promise 'in question on his behalf. It is 
quite clear that the compromise is not 
binding on defendant 4 and the decree 
which was passed on the compromise is 
void as to him. Defendant 4 never gave 
his consent to the compromise in ques- 
tion The question is: 

Can defendant 4 now ask the Court to 
remove his name from the decree or re- 
open the case so far as he is concerned by 
making the application under conside- 
ration? 

There is no doubt that the Oourc has 
an inherent power to correct its own 
proceedings. As pointed out in the case 
of Devendra Nath v. Bam Bachpal (l), 
every Court has an inherent power to 
correct its own proceedings. It can set 
aside its own decree based on a compro- 
mise found to have been filed by a 
person having no authority to make or 
present the oompromise. It is immate- 
rial whether this power is to be found 
in 8. 151 or 8. 153, Civil P. C., or 
whether it is a power in review. The 
decision of the Bo mbay High Court in 
■'OTAy rR. 1936 Oudh 315. 
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the case of Basangowda Hanmantgowda 
v. Ckurchicjirigowda Yogandoiuda (2), 
was followed in that case. We should 
like to note that the question of limita- 
tion was not considered in those oases. 
We have sent for the record of the case 
reported in Devendra Nath v. Ram 
Bachpal (i). The record shows that 
the decree in respect of which the appli- 
cation was made under S. 15l, Civil P. C. 
was passed by the District Judge on 
appeal on 2lBt January 1925 The 
application under S 151, Civil P. C , 
was made on 20th March 1925. The 
applicat^n was thus made in that case 
within the period of limitation provided 
for appeal (or review) from the decree 
passed in that case and the decree had 
not become final till then. 

The respondents’ learned counsel con- 
tends that the present application for 
revision is nob maintainable as an appeal 
lies to this Court from the final decree 
passed by the lower Court in this case. 
We are nob prepared to accept this con- 
tention. The learned counsel has re- 
ferred to S 96, Civil P. C., but the appli- 
cant having preferred no appeal from the 
preliminary decree was precluded under 
S 97, Civil P C , from disputing its 
correctness in any appeal which could 
be preferred from the final decree It 
appears of course that the applicant 
could appeal from the preliminary decree 
as that decree was not passe 1 with his 
consent, but he failed to do so. The 
preliminary decree was passed in this 
case more than two years ago and no 
appeal was preferred from that decree 
within the period provided by law. 
Though the decree in question is void as 
to the applicant as stated above, but the 
fact remains that no steps were taken 
for setting aside that decree before 
August 1928. Mohammad Baza made 
his first application under Ss 151, 152, 
Civil P. C., on 4th August 1928. He 
thus made his application under 8s. 151 
and 152, Civil F. C., long after the 
period of limitation provided for appeal- 
hug from the preliminary decree had 
expired The Court has of course an 
inherent power to correct its own pro- 
ceedings, but the question is: 

*'Haa fcho Court suoh power to correot its 
decree whioh is in oonformity with the judg- 
ment eimply on the applioatlon of a party 
though the decree waa appealable but no 

(2) [1910] 34 Bern. 408=6 1. Q. 966=12 Bom. 

L. R. 223. 
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•appeal was preferred from the deorae within 
^jhe period of limitation^” 

It was held in the case of Toia Ram 
’V. Panna Lai (3), that the Court cannot 
ligoore the provisions of the law of limi- 
tation by appealing to S. 151, Civil P. C 

The questions involved in this case 
are questions of some difficulty and also 

• of importance. We have therefore thought 
it proper to refer the following questions 
'to a Full Bench of this Court under 
S. 14 (1), Oudh Courts Act (Act 4 of 
1925): 

(1) is ifc open to a party to a suit to appeal 

• from the decree passed in the suit on the basis 
of a compromise purporting to be on his be- 
half whoa the person verifying or admitting 
'the said compromise had no authority to 

• enter into it on his behalf? 

(2) Is it open to such a party in the suit to 

• invoke the inherent power of the Court to get 
' jhe judgment and the decree amended under 
Ss. lOl, 152 and 153, Civil P. C., so that his 
luame might be removed from the decree after 
the period of limitation prescribed for appeal 
or review has expired and the judgment and 
cthe decree have thus become dnaP 

Opinion 

Stuart, C. J . — The two questions 
•which have been referred to bho Full 
Beach under the provisions of S. 14 of 
Local Act 4 of 1925 are these ; 

" (1) Is it open to a party to a suit to appeal 
from the decree passed in the suit on the 
-basis of a compromise purporting to be on 
his behalf when the person verifying or ad- 
mitting the said compromise had no authority 
ii:o enter into it on his behalf ^ 

(2) Is it open to such a party iii the suit to 
'invoke the inherent power of the Court to get 
the judgment and the decree amended under 
Ss. 151, 152 and 153, Civil F. C. so that bis 
mame might be removed from the decree, after 
the period of limitation prescribed for appeal 
or review has expired and the judgment and 
.the decree have thus become final 7 ” 

The applicabion under S 151 covers 
'much ground. Before it can be decided 
it would appear that informatioa should 
be given to the Bench which at present 
is not before it. The applicant has not 
.80 far filed an affidavit stating when he 
received information that the preliminary 
decree had been passed against him and 
there is need for explanation as to why 
his counsel agreed to an adjournment for 
a fortnight in order to discoss an ami- 
cable settlement, why he put before the 
Court the terms of the amicable settle- 
ment at which he said both the parties 
had arrived, why he committed those 
terms in writing and why he agreed to 
\them on behalf of his client when aooord- 

(3) A. 1. R. 1921 AlirG68=i6 All. 631. 


ing to the applicant his counsel never 
informed him of any of these facts. Bat 
1 have no difficulty in answering the two 
questions propounded without going into 
these matters It is not for this Full 
Bench to decide on the merits. The 
merits will be discussed before the Beuoh 
which has made the referenoa My opin- 
ion on the points before us is as follows. 
It is open to a party to a suit to appeal 
from a decree passed iu the suit ou tbe 
basis of the compromise purporting to be 
on his behalf on the ground that the per- 
son verifying or admitting the compro- 
mise had no authority bo enter into it on 
his behalf. In regard to the second ques- 
tion I consider that it is open to a party 
in a suit to invoice the inherent power of 
the Court to get the judgment and the 
decree amended under the provisions of| 
Ss. 151, 152 an l 153 of the Code quite 
apart from the limitation, applicable to 
the institution of an appeal or a review. 
He has a right to make the application 
but it is for the Court to decide whether 
he has made out a case justifying inter- 
ference. An unjustified abstention may 
well be held on the merits to afford suffi- 
cient ground for refusing relief. This, 
however, is a question of merit. lie has 
a right to apply, bub it is for the Court 
to see whether his application deserves 
consideration 

Wazir Haaan, J. — The two questions 
referred for decision to the Full Bench 
are as follows ’ 

” (1) Is it opon to A party to a suit to appeal 
from the decioo passed in the salt on the basis 
of .a compromise pui porting to be on his bo- 
h.ilf when the person verifying or admitting 
the said compromise had no authocity to enter 
into it on his behalf ? 

(2) Is it open to such a party in the suit to 
invoke the inherent power of the Court to get 
the judgment and the decree amended under 
Ss. 151, 152 and 153, Civil P. G. so that his 
name might be removed from the decree, after 
the period of limitation preBcrlbod for appeal 
or review has expired and the judgment and 
the decree have thus become final ? ” 

On the first of these questious the 
argument of the learned counsel for the 
applicant is that having regard to the 
provisions of sub-S. 3, S. 96, Civil P. 0 
an appeal from the decree passed in this 
ease being a decree with the consent of 
the parties was excluded by those provi- 
sions The argument in answer is that 
having regard to the facts which exist 
behind the decree and the circumstances 
in which it came to be passed the decree 
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in question in this case must be treated 
as a decree not passed with the oonsent 
of the parties. Speaking for myself 1 am 
inclin^ to accept the argument advanced 
on behalf of the applicant It is admit- 
ted that the decree on the face of it is a 
decree passed with the consent of the 
parties. It is true that if we are to enter 
into the merits of the circumstances in 
which the decree in question came to be 
passed it might be found that the decree 
is a nullity ; but I should think that the 
proper procedure for discovering the 
nullity or otherwise will bo to initiate 
proceedings under S 151 or by way of 
review of judgment But if the decree 
exfacie is a consent decree it seems to me 
that an appeal ia barred. It appears to 
me to be wholly immaterial as to whe> 
ther the decree can he shown by proof of 
circumstances aliunde to be not a consent 
decree. But when it is shown, it is only 
then that it would cease to be a decree 
without consent. The present proceed- 
ings are clearly intended to bring about 
the last mentioned result. The proceed- 
ings may fail or may succeed If they 
succeed the decree will only then cease 
to be a consent decree. 

In the present case, however, it is not 
necessary for me to commit myself defi- 
nitely to the view stated above. I will 
assume in answering the first question 
that an appeal could be preferred and 
would therefore answer that question in 
the affirmative This answer, however, 
does not lead me to the conclusion that 
because a party can get an error in a 
decree rectified by appealing therefrom 
and if he does not appeal, his other 
remedy, if it is open to him under the 
provisions of the Civil Procedure Code, 
must also be shut against him This 
brings me to answering the second ques- 
tion which again I would answer in the 
affirmative. The fact that no appeal has 
been preferred while it could be preferred 
and the further fact that an appeal, if 
now preferred, would be barred by limi- 
tation are wholly immaterial. Consider- 
ations such as these may or may not 
weigh with the Court when deciding the 
application on merits. I can well con- 
ceive of cases where a Court would be 
amply justified in correcting its errors 
in spite of the fact that the same error 
could have been uorreoted by the Court 
of appeal if an appeal had been preferred 
In this connexion a case where a decree 
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passed by a Court turns out to be a. 
nullity may well be stated as an example. 
Whore a decree is a nullity no proceed- 
ings lire required to set it aside either 
by way of an appeal or otherwise : see 
Khairajinal v Daim (4). Any person 
may draw the attention of the Court to 
the error wliich has resulted in making a 
decree a nullity and the Court would be- 
well advised in correcting that error even 
after a lapse of 100 years I am not at 
all fantastic when I say hundred years 
I very deliberately use that expression. 
Time is of no consequence in matters like 
these I had occasion to decide a similar 
point in the case of Sheodarshan SingJi 
V. Matadni Singh (5). The question of 
limitation can only arise in this way. 
Will an order passed under S. 151, Civil 
P C. rectifying an error injuriously affect 
the other party where he has obtained 
an advantage in his favour by lapse of 
time If this question is answered in 
the affirmative that may be a reasonable 
ground on merits to refuse relief under 
that .section In the present case though 
the applicant does not state specifically 
in his application to the Court below the 
ultimate relief which he claims but ob- 
viously be cannot get more than an order 
setting aside the so-called compromise 
decree in so far as he is concerned and 
restoring the suit in which that decree 
came to be passed for trial de novo on 
merits as against him. If he were asking, 
for the dismissal of that suit altogether 
and thus compelling the plaintiff to in- 
stitute a fresh suit for obtaining the 
same relief and if the Court were of 
opinion that a fresh suit would be barred 
by time or otherwise I am quite clear in 
my mind that such a prayer would be 
refused. But none of these considera- 
tions arise at the present stage of the 
case As observed by the Hon’ble Chief 
Judge these matters and matters similar 
to them are the grounds on which the 
Court would be justified in basing its 
opinion when it comes to form it on the 
merits of the application. 

Raza, J I accept and adopt the judg- 
ment of the Hou’ble the Chief Judge and 
therefore answer both the questions in 
the affirmative. 

v.l./r.K Reference answered. 


(4) [1905] 33 Gal. 296=32 I. A. 23=a~^. 
734 (P.C.). 

(5) A, I. R, 1924 Oudh 408. 
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A. I. R. 1929 Oudh 389 
Full Bench 

Stuart, C. J., Wazir Hasan, 
Misra, Baza and Nanavutty, JJ. 

Gaya Prasad — PlaiaLiff — Applicant. 

V. 

Kalap Nath — Defendanb — Oppoaifce- 
Parti 

Bevn. Appln. No- 4:9 of 1928, Decided 
on 19th July 1929, afjainat order of Disfc. 
Judge, Fyzabad, D/- IBbh August 1928. 

(a) Oudh Rent Act (22 of 1886), Ss. 108, 
119, 119-B and C and 135 FMBencli)— 
Suit for arreari of rent — Second appeal de- 
cided by District Judge —District Judge it 
not subordinate to Chief Court and no revi- 
sion lies from his order (IK azu iiasan, J . 
Contra). 

Where a,guit|for arroara of rent is filoJ under 
S. 108 (2) before an Assistant Collector and a 
second appeal from such suit is Hied before 
the Distriot Judge, the District Judge in such 
case is nob subordinate to the Chief Court and 
the order of the District Judge lu such second 
appeal is not subject to reviaiou by the Chief 
Court under S. 115, Civil P C ; J. I. II. 19J8 
Oudh 214, Affirmed. [P 390 0 1] 

Per Wazii Hasan, J . — The District Judge m 
the exercise of his jurisdiction over appeals 
ander S. 110. Oudh Rent Act is not a Court of 
Beveuuo, The District Judge m such oases be- 
ing Civil Court, hiB order passed lu such ap- 
peals is subject to revision by the Chief Court 
under S. 115, of Civil P. 0., [P 391 C 1] 

(b) Interpretation of statutes — Exception. 

Pet Wazir Hasan, J . — It is a well'recognued 

principle of interpretation that an exception 
does nob aUect the general rule and it must bo 
condned within its own limits and strictly to 
'^he subject matter entrusted within it. 

[P 392 C 1] 

(c) Civil P. C., S. 115— Power of revision 
explained. 

Per Wazii Hasan J. — Where there is no 
right of appeal the High Coiirb'.s power of .in- 
terposition is provided by the creation of its 
revision. 1.1 jurisdiobion and that jarisdiction is 
• extremely narrow and limited, lb only arises 
la cases of an error of a Court below when 
such error affeota its juiisdiction. Such revi- 
bioual jurisdiction cau bo destroyed only by an 
-express legislative enactment. [P 393 0 2] 

Ishri Prasad — for Applicant. 

D. Sinha — for Opposite Party. 
Order of Reference 
Wazir Hasan, Ag C. J — This is an 
-application in revision under S. 115. Civil 
P. C , from an order of the District Judge 
-of Fyzabad io the following circum- 
'Stances. 

A suit for recovery of rent under the 
lirovisions of S 106, Gl. 2 Oudh Rent 
Act, 1886, was instituted by the Appli- 
•caub in the Court of an Assistant Collec- 


tor of Second Class. The suit was dis- 
missed. On an appeal by the plaintiff 
the Deputy Commissioner of Fyzabad re- 
versed the decree of the Court of first in- 
stance and made a decree in favour of the 
plaintiff. From the decree of the Deputy 
Commissioner the defendant, opposite 
party, preferred an appeal to the District 
Judge of the same place. The learned 
District Judge accepted the appeal, set 
aside the decree of the Deputy Commis- 
sioner and restored the decree of the 
Court of first instance. As against this 
decision of the District Judge the present 
application is preferred. 

On behalf of the defendant, opposite 
party, a preliminary objection has been 
taken by his learned advocate to the 
effect that uo application for revision 
under S. 115, Civil P. C. is maintainable 
for the reason that the Court of the Dis- 
trict Judge of Fyzabad is not a Court 
subordinate to the Chief Court in the 
circumstances of this case. In support 
of this objection the learned advocate has 
referred bo the decision of a Bench of two 
learned Judges of this Court in the case 
of Narayan v. Baldeo Singh (1). This de- 
cision was followed by a learned Single 
Judge in the case of Fateh Bahadur Khan 
V. Chhotey Khan (2). In the ordinary 
circumstances I should have followed the 
decision of the Bench in Narayan v. BaU 
deo Singh (l) and upheld the objection 
but I am of opinion that the matter 
should further be considered by a Full 
Bench of this Court. Accordingly under 
S. 14, Bub-S (1) Oudh Courts Act, 1925, 
I refer the following question of law for 
decision to a Full Bench. 

Is the Court of the District Judge in 
the circumstances of this case subordi- 
nate to the Chief Court? 

Opinion 

Stuart, C. J — The following question 
has been referred to a Full Bench of this 
Court for decisiou : 

" Is the Court of the Distriot Judge in the 
ciroumstanoes of this case subordinate to the 
Chief Court ?” 

The circumstances have been set out 
sufficiently in the referring order. The 
decision in question is a decision of a 
District Judge passed in second appeal 
under the provisions of S. 119, Oudh 
Bent Act. The Court of the District 
Judge is under the provisions of this sec- 

(1) A. I. R. 1028 Oudh 214=3 Luok. 150. 

(2) [1920] J 0. W. N. 457, 
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tion the final Court of appeal. Under 
the provisions of S. 3 (l) “Court” means 
any judicial officer presiding in a Court 
of revenue for the disposal of matters 
under this Act. Thus it appears to me 
that the Court of the District Judge 
must he considered in this connexion to 
bo a Court of revenue and not a civil 
Court. This view is strengthened by 
the fact that in S. 119-C of the same Act 
it is stated that for the purpose of decid- 
ing appeals under tliis Act a District 
Judge shall have the powers conferred 
on a Court by this Act In these cir- 
cumstances I do not consider that the 
Court of the District Judge sitting as 
such Court of appeal is a Court subor- 
dinate to the Chief Court within the 
moaning of S 115, Civil PC It is to 
bo noted that the Chief Court is not 
here sitting as a Court of levenuo It 
has powers as a Court of revenue under 
S. 119-G but only for the purpose of 
deciding appeals. Thus in so far as the 
iCourt of the District Judge is concerned 
in this connexion, it is a revenue Court 
over which the Chief Court sitting in 
any capacity has no authority. So the 
Court is not subordinate to us. These 
are the views which I have already taken 
in Naiayan y. Baldeo Sinfjh (1) I would 
answer this reference accordingly. 

Wazir Hasan, J — The circumstances 
case are as follows ’ 

A suit for arrears of rent was laid by 
a landloid against his tenant in the 
Court of an Assistant Collectorof Second 
Class under S. 113, and Cl. (2) S. lOH, 
Oudh Rent Act, 1866 The suit was 
dismissed. The plaintiff preferred an 
appeal to the Court of the Deputy Com- 
missioner of Fyzabad. The appeal was 
allowed and a decree for the recovery of 
the arrears was passed in favour of the 
plaintiff Thereupon the defendant pre- 
ferred a second appeal to the Court of 
the District Judge of Fyzabad. The 
learned District Judge allowed the ap- 
peal, set aside the decree of the Deputy 
Commissioner and restored the decree of 
the Assistant Collector. The present 
application for revision challenges the 
correctness of the decision of the learned 
Judge on the grounds stated in S 115, 
Civil P. C. Against this application the 
argument is that the District Judge in 
the exercise of his appellate jurisdiction 
in the present case is not a "Court sub- 
ordinate to ' this Court. The question, 


therefore, which has been raised for 
decision in this reference is : 

“ Is the Court of the District Judge in the 
oiroumstances of this case subordinate to the 
chief Court ?” 

My answer is in the affirmative and 
my reasons aro as follows : 

L. Section 115, is a rule of adjective' 
law and is incorporated in the Civil Pro- 
cedure Code, 1908. For the purpose of 
determining the question of subordina- 
tion of Courts in relation to one another 
recourse must primarily be had to the' 
provisions of the code itself. S 3 of the 
Code is as follows ' 

“ For bho purpose of this code, the District 
Court IS subordinate to the High Court, and 
every civil Court of a grade inferior to that 
of a Disbriot Court and every Court of Small 
Causes is subordinate to the High Court and 
District Court.” 

1 am unable to conceive the possibi- 
lity of an argument that 'District Judge’ 
used in Cl. (a), S 119 Oudh Rent Act, 
1886 is not the same tribunal as “ Dis- 
trict Court” mentioned in S. 3 Civil 
P C. This being so, it follows that the- 
Court of District Judgo is subordinate^ 
to the High Court. 

2 "Court” is defined in S. 3, sub- 
S. (l), Oudh Rent Act, 1886, as follows : 

” Courb means any judicial officer presid- 
ing in a Courb of revenue for the disposal of 
matbers under bhis Act.” 

This definition is obviously not suffi- 
cient in itself and clearly prescribes the 
neoessity for settling the meaning of a 
Court of revenue." S. 109 of the same 
Act is as follows . 

” For the purposes of this Act, there shall 
be five grades of Courts of revenue, namely . 

(1) th(j Assistant Collector of the second)' 
class : 

! 2) The Assistant Collector of the first class. 
3) The Collector ; 

(4) The Commissioaer , 

(5) The Board." 

It would seem to follow, according to 
my opinion, inevitably fiom the above-' 
enumeration and classification of Courts 
of revenue that the Court of the Dis- 
trict Judge in entertaining an ap- 
peal under the provisions of Cl. (a)' 
S. 119 is not a Court of revenue* 
nor is the Chief Court a Court of 
of revenue when it entertains an appeal 
from a decree of an Assistant Collectorof' 
first class in a suit for arrears of rent 
under Cl. (b), S. 119 I hold therefore* 
that the District Judge’ in entertaining 
and deciding an appeal under Cl. (a) and' 
the Chief Court under Cl. (h), 8. 119’,. 
Oudh Rent Act, 1886, are civil Courts 
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and not) Courts of revenue. This oonclu- 
sion is also borne out by the provisions 
of S 119-A of the same Act. That seotion 
is as follows ; 

"The rules for bba time being in foroe in re- 
gard to the time within which appeals from 
the decrees and orders of civil Courts may be 
received, and to the manner in which such 
appeals are heard and determined and to all 
proieedings which may be had in respect of 
such appeals, shall be applicable to appeals 
under this Act to the District Judge or to the 
judicial Commissioner." 

According to tho aeobion ]ugt now 
quoted: 

"to the manner in which such appaals are 
heard and determined and to all proceedings 
which may be had in respect of such appeals" 
the rules applicable are the same as the 
rules which govern the procedure relat- 
ing to appeals under the Code of Civil 
Procedure in the Court of a District 
Judge or in the Chief Court as the case 
may be. 

It follows that iu the matter of pro- 
cedure under the Rent Act, the Court of 
the District Judge and the Chief Court 
are both Courts of civil jurisdiction. 
Further, S. 135, Oudh Rent Act, 1BB6, 
says that tha provisions of tho Code of 
Civil Procedure shall apply to all suits 
and other proceedings under the same 
Act. 1 hold therefore that the rule of 
procedure as to the revisional jurisdiction 
of a High Court as enacted in S. 115, 
Civil P. C , shall be applicable to all 
proceedings in respect of any appeal de- 
cided by a District Judge. 

It is said that S. 119-C, Oudh Rent Act, 
1886, has the effect of converting the 
Court of a District Judge and the Chief 
Court into a Court of Revenue when each 
Court exercises appellate jurisdiction 
under the Rent Act respectively. I am 
unable to accept this argument. S. 119-C 
is ; 

‘'For the purpoiie of deciding appeaU under 
this Act, a Diatriot Judge and tho Judicial 
Commissioner, shall have the powers cou- 
^rred on a Court by this Act." 

This seotion, to my mind, merely de- 
hnes the limits within which the appel- 
late jurisdiction would be exercised and 
has no intention whatsoever of introduc- 
ing the Court of a District Judge and the 
Chief Court in the classihoation of the 
Courts of Revenue under S 109 already 
quoted. Insbeid of making a list of 
orders and dectoes which the Court of a 
District Judge or the Chief Court may 
pass in deciding an appeal, the legislature 
gives by means of this section the same 
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powers to the Court of appeal as it gives 
in the preceding sections to a Court of 
Revenue in .deciding suits for the cog- 
nizance of which they possess exclusive 
jurisdiction." The provisions of S. 119-C, 
Oudh Rent Act, really give authority to 
the Court of appeal to pass such orders 
as ought to have been passed by tha 
Court or the Courts below which are the 
Courts of Revenue. The provisiou is 
similar bo R. 33, O 41, Civil P. C. 

3. Section 21, Oudh Courts Act, 1925 
is as follows : 

" Besidos tha Chief Court, tha Courts of 
Small Causes established under the Provin- 
ciil Small Cause Courts Act, 1887, and tha 
Courts established under any other enactment 
for the time being in foroe, there shall be four 
grades of oivil Courts la Oudh, namely," 

"(1) The Court of the District Judge. 

(2) The Court of tho Additioual Judge. 

(3) The Court of the Subordinate Judge. 

(4) Tho Court of the Munsif." 

According to this section the Court of 

a District Judge in Oudh is a oivil Court 
of first grade and according to the same 
section the Chief Court is a Court apart 
from the four grades of civil Courts. Tha 
implication that it is the superior Court 
and the other Courts mentioned are sub- 
ordinate to it is to my mind, necessarily 
involved in the provisions of the section. 
If the District Judge into whose Court 
an appeal under S. 119, Oudh Rent Act, 
1886, is permitted is not the same Court 
of the District Judge as is constituted by 
S. 21, Oudh Courts Act, then we will be 
driven to the anamoly that the Court of 
the District Judge contemplated in 
S. 1L9, Ouilh Rent Act, exists without 
any legal sanction for its existence. Fur- 
ther Chap. 3, Oudh Courts Act, 1925, is 
headed 'Subordinate Civil Courts*’ and 
S. 21, already ({uoted, begins with the 
expression, "Besides the Chief Court." 
It follows to my mind, that all other 
Courts enumerated in the said section 
are Courts subordinate to the Chief 
Court. 

4. That the Districb Judge in tha 
exeroise of his jurisdiction over appeals 
under S. 119, Oudh Rent Act is not a 
Court of revenue is also clear from the 
provisious of S. 124 of the same Act. 
S 124 lays down the general subordina- 
tion of Courts of revenue. The Subordi- 
nation is prescribed in the same order in 
which tha Courts of revenue are classi- 
fied in S 109, of the same Act. The 
final Cour;) to which other Courts of 
revenue are declared to be subordinate 
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by S. 124 is the Court of the Board of 
Beveoue In the general soheme of 
gradation of the revenue Courts as laid 
down in that section the Court of a 
District Judge does not find any place. 
I think, this is so because the Court of a 
District Judge is not a Court of revenue 
but 13 a. civil Court and is consequently 
subordinate to the High Court under 
S 3, Civil P. C. It this is not so the 
lesult will he that the Court of a District 
Judge functioning as an appellate Court 
under the provisions of the Oudh Bent 
Act is not subordinate to any Court. 
Such a result is to my mind unthinkable 
as having been intended by the legis- 
lature. 

Under S. 119-B Oudh Bent Act 1886, 
appeals from the decrees passed under 
that Act by the Court of a District Judge 
are allowed to the Chief Court in all 
cases in which a second appeal is allowed 
by the Code of Civil Procedure, 1908. 
When wo look to the phraseology of 
S 119-B it would appear that that is the 
general rule. I take it that if there 
were nothing else it will be agreed that 
the Court of a District Judge must be 
held to bd a Court subordinate to the 
Chief Court in those circumstances. The 
provision in the same section that there 
shall be no third appeal to the Chief 
Court from a decree passed by a District 
Judge as a Court of second appeal is 
stated in the form of an exception and 
therefore according to the well recognized 
principles of interpretation the exception 
does not afife^t the general rule. It must 
be confined within its own limits and 
strictly to the subject matter embraced 
within it. 

According to S. 119, Oudh Bent Act 
1886, it is only in respect of certain 
classes of suits that a first or a second 
appeal is permitted to the Court of a 
District Judge. On a consideration of 
of the nature of such suits it would 
appear that they are suits essentially of 
civil nature involving questions of civil 
rights. On general principles therefore, 
it is only right that the Court of a 
district Judge when functioning as a 
Court of appeal over such suits should be 
held to be a Court of civil jurisdiction. 
This brings me to the decision of their 
Lordships of the Judicial Committee in 
the case of Ntlmoni Singh v. Tara Nath 
(3). I am of opinion that the decision 
(3) [1883] 9 Gal. 295-9 1. A. 174 (P.O.). 
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of the Judicial Committee in that case 
entirely covers the question now under 
reference The circumstances of the 
case were as follows The Deputy Com- 
missioner of Manbhoom passed certain 
decrees under the Bent Act (10 of 1859). 
He did so a^^ a rent Court established by 
the said Act Subsequently under cer- 
tain orders ho transferred his decrees to 
other districts for execution His order 
of transfer came under the cognizance of 
the High Court at Bengal under the 
provisions of 21 and 25 Victoria, Ch. 104, 
S 15 Those provisions gave power of 
superintendence to the High Court over 
inferior Cjurts. The High Court held 
that the decrees in question were deorees 
of a Court of revenue and that the deputy 
Commissioner had no authority under 
any law applicable to rent suits in his 
district to make the order in question. 
In the result the Deputy Commissioner’s 
order was set aside by the High Court. 
On an appeal to Her Majesty in Council 
the Judicial Committee decided two 
things, first, that the Court of the 
Deputy Commissioner was an inferior 
Court and therefore subject to the power 
of superintendence vested in the High 
Court under the Statute mentioned above 
and, secondly, that the Deputy Commis- 
sioner had power to make the order of 
transfer I will now quote some of the 
observations of their Lordships of the 
Judicial Committee on the two points 
decided by them in that case: 

"a question was raised with respoct to the 
jurisdiction of the High Court to entertain 
this question in revision at all. Their Lord- 
ships do not think it necessary to say any- 
thing upon that point, except that they en- 
tirely agree with the view taken by the High 
Court of their own jurisdiction. Their Lord- 
ships than proceeded to decide the second 
question and in that connexion they notice 
that by S. 23, paras. 4 and 7, of Act 10 of 1859 
all suits for arrears of rent shall be cognizable 
by the collectors of land revenue, and shall 
be instituted and tried under the provisions 
of that Act, and, except in the way of appeal, 
as provided in this Aot, should not be cogni- 
zable in any other Court or by any other 
officer, or in any other manner." 

lb is apparent to my mind that having 
regard to the provisions of S. 23, just 
now adverted to the Court of the 
Collector was in form a Court of revenue. 
It was agreed that the Deputy Oom- 
missioner had no express power of 
transfer under the Bent Aot 10 of 
1859. The argument on behalf of the 
respondents was that haying regard to 
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'the provisions of the Bent Act 1859, the 
Deputy Commissioner in the exercise of 
his functions as a Court of revenue under 
that Act was not a civil Court and there- 
fore the provision of the Civil Procedure 
<3ode (Act 8 of 1859), S. 284 conferring 
power of transfer of decrees for execution 
Into another district was not applicable 
to bP^e Court of the Collector constituted 
under the Rent Act, 1859. Their Lord- 
ships overruled this argument and in do- 
ing so made the following observations 

‘ It; lULiat be allowed thab in those seGtions 
• (of Act 10 of 18)9) there is a certain diatino- 
cion between the civil Courts there spoken of 
and the rent Courts established by the Act, 
and that the civil Courts referred to in S. 77 
and the kindred sections mean civil Courts 
■exorcising all thii powers of civil Courts as 
distinguished from the rent Courts which 
^only exercise powers over suits of a limited 
class. lu that sense there is a distinction 
between the terms, bat it is entirely another 
question whether the rent Court does not re- 
main a civil Court in the sense that it is de- 
•oidmg on purely civil questions between por- 
tions seeking their civil rights, and whether 
being a civil Court lu that sense, it does not 
fall within the provisions of Act 8 of 1853. It 
is hardly necessary to lefor to those provisions 
in detail, because there is no dispute but 
that, if the rant Court is a civil Court within 
the Act 8 of 18)3, the Collector has under 
i). 231 tho power of transfornug his decrees 
for oxecution into another District." 

lu giving reasons for the view that the 
'rent Court is a civil Gjurb within the 
Civil Procedure Code of 1859, their Lord- 
ships observed: 

"No reason has been assigned, or so much 
■as suggested, why such a distinction should 
.exist between a person who is claiming a 
debt founded on rent and a parson who is 
claiming a dobt founded on any other tran- 
saction." 

Their Lordships further referred to 
the earliest of Civil Procedure Code (Act 
-23 of 1852), which was au Act passed to 
facilitate the eaforcemeat of judgments 
in places beyond the jurisdiebion of the 
‘Courts pronouncing the same, and said: 

“It is true that in this Act it is said that 
the word “judgment" means a judgment in a 
civil suit or proceeding. But suits for the re- 
covery of rent are civil suits or proceedings." 

Again. 

“Section 160, Aot 10 of 1859 has a bearing 
on this question. That section provides that 
an appeal from the judgment of a Golleotor or 
Deputy Collector shall lie to the zillah Judge. 
But the zillah Judge is a civil Court bo all in- 
-tents and purposes. It was not disputed that 
if an appeal went from the Collector to the 
higher Court to the zillah Judge or to the 
High Court, and the decree of the collector 
dor rent was there affirmed, it would become 
rthe decree of a uivil Court, which could not 


be excluded from the operation of Act 8 of 
1859." 

lu my judgment the observations of 
their Lordships of the Judicial Com- 
mittee, which I have quoted above are 
conclusive. It must therefore be held 
that the Court of a District Judge in 
exercising functions of a Court of appeal 
either in the first instance or in the 
second is a civil Court and his decrees 
passed in the exercise of that jurisdic- 
tion are decrees of civil Courts. 

It appears to me that the only argu- 
ment in support of the contention that 
the Court of a District Judge in enter- 
taining and deciding a second appeal in 
a rent suit is not a Court Subordinate to 
the High Court is that its decrees passed 
on second appeals are final in the sense 
that there is no third appeal to the High 
Court. To my mind the fact that there 
is no provision for a third appeal does 
not lead to the conclusion that his orders 
and decrees are not liable to be ques- 
tioned in revision under S. 115, Civil P. 
C Indeed the section comes into play 
only in cases where the remedy by way 
of an appeal is nob open What after all 
is the right of appeal ? 

"It IS tho right of entering the superior 
Court and invoking its aid and interposition 
to redress the error of tho Court below. 

Per Lord Westbury, L C. in A G v. 
Sillem (4). Where there is no right of 
appeal the High Court’s power of inter- 
position is provided by the creation of 
its revisional jurisdiction and it is signi- 
ficant that that jurisdiction is extremely 
narrow and limited lb only arises in 
oases of an error of a Court below when 
such error aileots its jurisdiction. 1 am of 
opinion that the revisional jurisdiction 
exists in this ci^seand it could only be 
destroyed by an express legislative enact- 
ment. In oases where the legislature has 
intended to do away with this jurisdiction 
of the High Court in certain matters it 
has made provision to that efieeb But in 
the present case it has not. Therefore 
as already stated, my answer to the ques- 
tion is in the affirmative. 

Miara, J.— The question, which has 
been referred to the Full Bench for 
decision is : 

“ Is the Court of the DiBtnct Judge in the 
oiTGumsbanoea of this oaae aubordiaate to the 
Chief Court. " 

(4) [1864] 10 H. L. C. 704=10 L. T. 434=10 
Jur. 446. 
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The answer to this question in my 
opinion would depend upon the answer 
to the following question : 

" Is the Chief Court competent to exercise 
its revisional jurisdiction in a oase in 
which a decree has been passed by the Dis- 
trict Judge in an appeal from an appellate 
decree or order of the Collector or Assistant 
Collector of the Ist oalss ? ” 

I have given the question my best con- 
sideration and have come to the conclu- 
sion that no revision can be entertained 
by the Chief Court in such a case. The 
revisional jurisdiction possessed by this 
Court is under S. 115, Civil P. C , 1908. 
Under S 135, Oudh Rent Act 22 of 1886 
the provisions of the Code of Civil 
Procedure are applicable to all suits and 
proceedings under the Oudh Rent Act 
provided they are not inconsistent with 
the provisions of that Act. It appears 
to me that to apply the provisions of 
S. 115, of the Code to such cases would 
be inconsistent with the provisions of 
the Oudh Rent Act in two ways, firstly 
it would offend against the provisions 
of S. 108, Oudh Rent Act and secondly it 
would offend against the provisions of 
S. 119 (B), of the said Act. S 108, Oudh 
Bent Act runs as follows : 

“ Except in the way of appeal as herein- 
after provided Courts other than Courts of 
Bevonue shall not take cognizance of the fol- 
lowing descriptions of suits and those suits 
shall be hoard and determined in the Courts 
of revenue in the manner provided in this 
Act and not otherwise. " 

Suits for arrears of rent are included 
in the description of suits attached to 
the section. 

It is clear that the Chief Court must 
be considered as a civil Court when it 
exercises its revisional jurisdiction, 
since such a jurisdiction should be 
deemed to have been conferred on the 
said Court under the Code of Civil 
Procedure which relates to the proce- 
dure to be followed by the civil Courts. 
It would be apparent from the provi- 
sions of the section quoted above that 
Courts other than Courts of revenue, 
which include civil Courts, can only 
take cognizance of the suits mentioned 
in S 108 only by way of appeal as pro- 
vided by the Bent Act. A suit for ar- 
rears of rent as stated above is a suit 
mentioned in S. 108. The conclusion 
to be drawn therefore is that the Chief 
Court cannot take cognizance of a suit 
for arrears of rent on its revisional 
side. The only way that it can take 
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cognizance of such a suit is by way of 
appeal since an express provision for it 
is made in S. 119 (B), Oudh Bent Act 
To allow a revision in such a case would 
therefore be to apply a provision of the- 
Code of Civil Procedure, which would 
be inconsistent with provisions of the 
Bent Act as laid down in S. 108. 

There is a second aspect of the oase in 
which it also appears to me that to ap- 
ply S 115. of the Code would be in- 
consistent with the provisions of the 
Oudh Rent Act. In S 119-B, of the said 
Act as amended by Act 4 of 1921 (local)* 
and Act 4 of L925 (local) it is clearly pro- 
vided that there will be no appeal from 
a decree passed by a Court of the Dis- 
trict Judge against a decree passed by 
him in an appeal from an appellate de- 
cree or order of the Collector or the' 
Assistant Collector of the 1st class. An 
appeal against his decree is provided for 
only in those cases which go to the^ 
District Judge by way of first appeal. 
The intention of the legislature, there- 
fore, appears to bo that the decrees 
passed by the District Judge in sucb 
oases must be considered as final and no 
further remedy should be allowed to 
the litigants after a cise has been de- 
cided in second appeeal by the Court of 
the District Judge. To allow a revi- 
sion in such cases by applying thO' 
provisions of the Code oE Civil Proce- 
dure would, therefoie, be, in my opinion, 
inconsistent with the provisions of the^ 
Oudh Rent Act as laid down in S 1 L9-B, 
of the said Act, which makes the decrees 
passed by the District Judge in such 
cases final. 

The view that revisions can be al- 
lowed only in those oases in which ap- 
peals are provided for to the Chief 
Court is supported by an old decision 
of the late Court of the Judicial Com- 
missioner of Oudh reported in Mahesh^ 
•war v. Bhjkh Chand (5) in which 
Dr. Howell with reEerenco to an earlier 
decision of the Bench of the same Court 
reported in Babu Udres Singh v. Rarru 
Bharose (6) observed as follows : 

1 am of opinion that tho reviaionar 
juriadicbion oE this Court undor S. 622, Civil 
P. C., read with S. 135, Bent Act is restricted 
to those cases in which the course oE appeal 
lies to this Court under Ss. 119 and 119 (By, of 
the latter Act, does not extend to oases iix 
which the course of appeal lies to the Board. 

(5) Bent Aot Baling 60 of 1893. 

(6) Bent Act Buling 63 of 1092. 



1929 Gaya Prasad v. Kalap Nath (FB) (Miara, J.) Oudh 39.'> 


As indioafced above no appeal lies to 
the Chief Court; under S 1L9 (B) against 
the decrees passed by the Districb Judge 
in appeals from appellate decrees or 
orders of the Collector or Assistant Col- 
lector of the Ist class. According to 
the test laid down by Dr. Howell no 
revision would, therefore, be entertain- 
able by this Court since no appeal lies 
to this Court under S. 1 L9 (B) 

The view which I have taken of Sa. 
135 and 108, Oudh E-int Act is sup- 
ported by several decisions of the Alla- 
habad High Court in which that Court 
had to interpret similar provisions laid 
down in Ss. 167 and 193, Agra Tenancy 
Act (2 of 1901). 

Section 167, Agra Tenancy Act (2 of 
1901) runs as follows : 

“All suita and application? of tho nature 
specified in Sch. 4 shall h^ard and deter- 
mined by tho revenue Courtii and except in 
the way oF app 3 al a? liBraiii ifter provided no 
Court other than a revenue Court shall take 
cognizance of any dispute or matter in res- 
pect of which any such suit or application 
might be brought or made." 

Section 193 of the sime Act runs as 
follows . 

“The provisions of the Civil Procedure Coda 
shall apply to the procedure m all suits and 
other proceodiugs under this Act so far as 
they are not inconsistent thereunder.” 

In intorproting these provisions the 
High Court of Allahabad has consist- 
ently hold that the proper interpreta- 
tion to be put on S. 167 is bo hold that 
in case where there was no appeal to 
the High Court against tho decision of 
the District Judge it was not competent 
for the High Court to entertain an ap- 
plication in revision from such order. I 
should like to refer to the following 
cases . 

Damher SiiKjh v. Shrikisan Da^ (7), 
decided by llichards and Alston, JJ. 
Parbhu Narain Snifjh v Harhans Lai 
(8) decided by Piggott -nd Walsh, JJ., 
Jamna Prasad v. Karan Siimh (9), de- 
cided by Abdul Baoof, J., Mahammad 
Ehtisam Ah v. Lalji Sinqh (10) de- 
cided by Tudball, J., Gajkuinar Chander 
V Salamat Ah (11), decided by Stuart 

(7) [1901] 31 All. 445=1 I. 0. 377 =G A. L. 
J. 552. 

fa) [ 191 R] 14 A. L. J. 2Sl=3) I. C. 279. 

(9) [1919] 41 All. 25=10 I. 0. 338=1G A. Lr 
J. 859. 

(10) [1919] 41 All. 226=49 I. 0. 362=17 A. L. 
J. 123. 

(11) ^1920] 42 All. 83=52 I, C. 756=17 A. L. 
J. 1057. 


and Wallach, JJ., and Adya Saran v 
Kali Gharan (12) decided by Piggott, J. 

A different view was, however, taken 
by Sulaiman and Boys, JJ , in Kheri 
Singh V Tirpal Singh (13) The matter 
was therefore in a subsequent case re- 
ferred to a Pull Bench. The Full Bench 
overruled this case and the view taken 
in the earlier cases quoted above was 
approved by it. The case was decided’ 
by Lindsay, Daniels and Dalai, JJ.. and' 
will be found reported in Bhatficai Das 
v Chhedi Koeri (L4) 

It would appear from the decisions of 
tho Allahabid High Court quoted above' 
that it has been consistently held by 
that Court that whore jurisdiction to 
decide a revenue case is conferred upon 
tho High Court by the Tenancy Act im 
the shape of hearing an appeal only, the 
High Court cannot take cognizance ol 
that case on its revisional side It is 
not necessary for us to go to that length 
but it follows as a matter of course that 
where even the power of appeal is not 
conferred upon the High Conrt under 
the provisions of the Rent Act it, would 
not be open to the High Court to exer- 
cise its revisional powers and the Dis- 
trict Judge cannot therefore bo consi- 
dered in such a case subordinate to the* 
High Court. 

I may point out that owing to this 
difficulty it his now been expressly pro- 
vided in S 253, Agra Tenancy Act 3 of 
1926 that the High Court will have- 
power to call for the record of any suit 
or application which has been decided 
in a subordmabe revenue Courb and in 
which an appeal lies bo the District 
Judge aud in which no appeal lies to 
the High Court and if the Subordinate 
Revenue Courb appears to have exer- 
cised a jurisdiction not vested in it by 
law or to have failed to exercise a juris- 
distioQ so vested or to have acted in the- 
exercise of its jurisdiction illegally oi 
with material irregularity, the High 
Court may pass such order in the case as 
it may think fft. It is unfortunate that 
no such provision of law exists in Oudh. 
In my opinion the legislature should 
interfere and make the law m the pro- 
vince of Oudh uniform with that which, 
now prevails in the province of Agra,, 

(1‘JJ A. I. R. 1923 All. 5a0=4'> All. 567. 

(13) A. I. tt. 1926 All. 113=48 All. 104. 

(14) A. I. R. 1936 All. 399 (F. B.). 
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'but as long as law is not ohanged the reference accordingly, and answer the 


•conclusion to which I have arrived ap- 
pears to me to be the only conclusion 
that can be arrived at. 

My answer therefore to the reference 
quoted in the beginning of this order is 
in the negative. 

Raza, J. — In my opinion the revi- 
sional jurisdiction of this Court under 
S. 115 Civil P. C., read withS. 135 Oudh 
Hent Act is restricted to those oases in 
which the course of appeal lies to this 
Court. The decisions of the District Judges 
in cases in which they hear appeals from 
the appellate decrees or orders of Gollec 
tors or Assistant Collectors of first class 
under S. 119 Oudh Hent Act must be 
treated as final for all purposes. I think it 
was meant by the local legislature that no 
further remedy should be given to the 
litigants in such cases. To allow revi- 
•sion in such cases by applying the pro- 
visions of the Code of Civil Procedure 
would in my opinion be inconsistent 
with the provisions of the Oudh Rent 
Act The word ‘appellate’ was added in 
■S. 119, Oudh Rent Act by Act 1 of 1921 
in order to remove second appeals in 
rent suits from the cognizance of the 
Commissioners under S. 116 and to give 
jurisdiction over them to the District 
Judges. The Act does nob provide for 
any third appeals or for revisions from 
the decisions of the District Judges in 
such cases The District Judge exercises 
the function of a revenue Court in hear- 
ing such appeals. The power of the 
^Oudh Chief Court to interfere in appeals 
from the decisions of the Revenue Cjurt 
is limited to the case provided by S. 
119-B. As pointed out by the learned 
Judicial Commissioner in the case of 
Kali Bakhsh Singh v Bhagiuan Das (15) 

“Apart from the limited authority given by 
S. 119-B and 119-C Oudh Rent Act, a refereiico 
to S. i Civil P.C., BhowB that in the absence of 
any specific provision to the contrary nothing 
in the Code shall be deemed to affect any 
special or local law now in force or any spe- 
cial jurisdiction or power conferred by or 
under any other law for the time being in 
force." 

I am of opinion therefore that no re- 
vision lies against an order passed by a 
District Judge in a second rent appeal. 
.1 agree generally with the view taken 
by a Bench of this Court in Narayan v. 
J^aldeo Singh (l) I would answer this 

'(15) A. I. R. 1924 Oudh IG. 


question in the negative. 

Nanavutty, J. — The question that 
has been referred to the full Bench for 
decision is as under : 

“Is the Court of the District Judge, in the 
circumstances of this case subordinate to the 
Chief Court." 

The facts leading up to the present 
refereuce to the Full Bench are briefly 
as follows : 

A suit for arrears of rent was filed in 
the Court of the tahsildar of Bikhpur 
who exercised the powers of an Assistant 
Collector, 2nd Class, under S 108 Oudh 
Rent Act. On the suit having been dis- 
missed by the tahsildar the plaintifl 
filed an appeal in the Court of the 
Deputy Commissioner of Fyzabad. This 
appeal was allowed and the plaintiff’s 
claim for arrears of rent decreed. 

The defendant thereupon filed a second 
appeal to the Court of the District 
Judge of Fyzabad The latter allowed 
the appeal, set aside the appellate decree 
of the Deputy Commissioner of Fyzabad 
and restored the decree of the tahsildar 
of Bikapur and dismissed the plaintiff’s 
suit with costs iu all Courts. The 
plaintiff thereupon filed a revision under 
S 115 Civil P 0 in this Court 

The defendant respondent argued that 
no revision lay to this Court. The ques- 
tion therefore for determination is whe- 
ther the Court oE the District Judge is 
subordinate to the Chief Court in the 
circumstances of this case. 

My answer to this question is in the 
negative and my reasons are as under ; 

£□ the first place, the Court of the 
District Judge when deciding this 
second rent appeal from an appellate 
order of the Deputy Commissioner was 
exercising under R 119-C Oudh Rent Act 
the powers conferred upon a Court of 
revenue by that ‘^ct. S 3 Oudh Rent 
Act states that a Court means 

“any judicial officer presiding in a Oourt 
oE Revenue for the disposal of matters under 
this Acfc." 

The Court of the District Judge sitt- 
ing as a Court of Revenue in deciding 
such rent appeals is not a Court subordi- 
nate to the Chief Court unless there is 
any provision in the Oudh Rent Act itself 
which makes it so subordinate. In 
S 119 Oudh Rent Act the Court of the 
District Judge is given powers to hear ap- 
peals from decrees, orders of Golleotors or 
Assistant Collectors, Ist Class in oertaia 
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suits filed under S. 108 Oudh Bent Aot. 
and S. 119-B Oudh Bent Act lays dov^n 
that from such judgments and decrees hy 
a District Judge, an appeal shall lie to 
the Chief Court of Oudh in all cases in 
which a second appeal is allowed by the 
Code of Civil Procedure and subject to 
the provisions of the Indian Limitation 
Ait of 1908. It is only in so far as an 
appeal is allowed by the Oudh Bent 
Act itself from a decision of the District 
Judge exercising the powers of a Court 
of Bevenue under the Oudh Bent Aot 
that the District Judge may be said to 
be subordinate to the Chief Court of 
Oudh when exercising the powers of a 
Court of Revenue otherwise, as is clear 
from S 119-C Oudh Rent Act- for the 
purposes of deciding appeals under the 
Oudh Bent Act a District Judge in Oudh 
and the Chief Court in Oudh shall have 
the powers conferred upon a Court by 
that Act. 

It is true that the Court of the Dis- 
trict Judge is subordinate to the Chief 
Court of Oudh when deciding Civil cases 
but no such subordination has been laid 
down in the Oudh Rent Aot when the 
District Judge hears and decides appeals 
from Courts of Revenue. 

Section 135 Oudh Rent Aot also makes 
it clear that the provisions of the Code 
of Civil Procedure shall, so far as they 
are not inconsistent with the provisions 
of this Act, apply to all suits and other 
proceedings under this Act. Courts 
other than Courts of Revenue cannot 
take cognizance of suits falling within 
the purview of S. lOH Oudh Bent Act 
The District Judge and the Chief Court 
of Oudh therefore are not Civil Courts 
when, acting under the provisions of the 
Oudh Bent Aot, they hear appeals from 
decisions from Courts of Revenue. 

The learned Counsel for the applicant 
at the time of hearing of this reference 
referred to the judgment of their Lord- 
ships of the Privy Council reported in 
Ntlmoni Singh v. Tara Nath Mookerji 
(3). That decision of their Lordships of 
the Privy Council was under the Rent 
Aot of Bengal, No. 10 of 1859 and it was 
held in that case that the Rent Court of 
the Deputy Commissioner was a Civil 
Court as defined in Aot No 8 of 1859. If 
Courts of Bevenue in Oudh are held also 
to be Civil Courts, then undoubtedly the 
Court of the District Judge when hear- 
ing an appeal in an arrear of rent case 


from an appellate decision of the Collec- 
tor of the District would also be a Court- 
subordinate to the Chief Court. 

For the reasons given above I am of 
opinion that the Court of the District 
Judge of Fyzabad, in the circumstancea- 
of the present case is not subordinate tO' 
the Chief Court and I would answer the< 
reference accordingly. 

R.K. Reference ansicered in negative^ 
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Srivastava, j. 

Prag Narain — Defendant — Appellant. 

V. 

Dachhi)ia Bux — Plaintiff — Bespon- 
denf. 

Second Rent Appeal No. 47 of 1928, 
Decided on i2bh September 1928 

(a) Landlord and tenant — Land continuer 
lo be grove although it is cultivated. 

Mere fact that land was colturable or has^ 
been under cultivation would not by itself 
prove that the land has lost its character aB 
a grove. [P 39S C 1] 

(b) Adverse possession — Grove-holder 
continuing to hold even after land ceasing 
to be grove— In absence of any assertion 
of adverse title he roust be considered as 
holding over and his possession is only of 
tenant. 

Where a grove-holder continues to hold 
even after the land has lost its character as 
a grove, he must bo cousidered to be holding 
over and his possession in the absence of anv 
open assertion of proprietary right by him, 
cannot be oonaiderod to be otherwise than as 
a tenant . 70 L, J. 282, [P 398 C 1] 

S. N, Boy — for Appellant. 

Radha Krishna — for Respondent. 
Judsmenl — One Bhagwan Bakhsh 
Singh held the plot in suit as a grove- 
holder. He executed a sale deed in res- 
pect of it in favour of the predecessor-in- 
title of the defendant on 22ad March 
1905 The plaintiff instituted the pre- 
sent suit for recovery of arrears of rent 
and for ejectment under S. 127, Oudh 
Rent Act against the defendant on 12tli 
November 1926. The only defence with 
which [ am concerned in this appeal, 
was that the defendant had acquired full 
proprietary rights in the land by ad- 
verse possession extending to a period of 
over 12 years. Both the lower Courts 
have rejected the defendant's plea anout 
adverse possession. The argument urged 
before me in support of the appeal is 
that on the facts found the defendant 
should be held to have made out his 
plea of adverse possession- 
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It is not denied thal: the ^a-ove was 
reoorded at the time of the First Re- 
gular Settlement as tenant's grove and 
that the status of Bhagwan Bakhsh 
Singh was that of a tenant grove-holder. 
There is nothing on the record to show 
the number of trees which existed on 
the land at the time of the First Regular 
Settlement but the entry then made 
was that the land was culturable. The 
entries at the Second Settlement and in 
subsequent years sliow that the land has 
actually been under cultivation There 
are 5 trees standing now on the plot the 
area of which is 4 bighas and 4 biswas. 
So the only ground on which the plei 
of adverse possession rests is that the 
defendant and his predecessor have been 
allowed to cultivate the land without 
any rent being demanded from them and 
without any rent being paid 

It is admitted that there is no evi- 
dence of any assertion of proprietary 
right either by the defendant or his 
vendor. Reliance has been placed upon 
the decision in Nadu Siiujli v. Anpurna 
Kuniuar (l) in which it was held that 
where a person is found in continuous 
possession of property without any right 
whatsoever, even though he did not at 
any time make any openly avowed claim 
of right to it, the circumstances attend- 
ing his possession may be sufficient to 
show that he held possession as of right 
and as such to have acquired title by 
adverse possession This case is, in my 
opinion, quite distinguishable. FosBes> 
sion of the defendant in the present case 
cannot be considered to bo possession 
without any shadow of right The de- 
fendant was entitled to retain possession 
of the land so long as it retained the 
character of a grove No occasion has 
arisen till now for any adjudication as 
to whether the land lost its character 
as a grove and if so when. The mere 
fact that the land was culturable or has 
been uuder cultivation would not by it- 
self prove that the land had lost its 
character as a grove. Assuming that 
'the land lost its character as a grove 
more than 12 years before suit the 
'defendant must be considered to have 
Jbeen bolding over and his poBsession in 
;bhe absence of any assertion to the con- 
trary, cannot be considered to have been 
otherwise than as a tenant. For the 
above reasons I agree with the opinion 
U) L1920] 7 67l7J~. 282=. jG I. C. 759. 


of the Courts below that the defendant 
has failed to make out his plea of ad- 
verse possession The appeal fails and 
IS dismissed with costs. 

3.N /h.K. Appeal dismissed. 
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MiSRA AND PULLAN. JJ. 

QadiriLYDiissa — Plaintiff — Appellant. 

V. 

Qiiihul Iluda and another — Defen- 
dants — Respondents 

Misc Civil Appeal No. 40 of 1928, 
D/- on 21st January 1929. 

(a) Civil P. C., O. 43, R. 1 (u) — Party 

asking for remand cannot appeal against 
remand order merely because ground cover- 
ed by such order is not so wide as desired 
by him. 

A party who is prej.idiced by aa order of 
remand Crin appeal againsb such oider. But 
wheio a party has himself asked for a re- 
mand and obtained an order of remand ha 
cannot appeal merely because the ground 
covered by ib is not so wide aa that which he 
himself desired. [P 309 0 1] 

(b) Civil P. C , S. 11 — Lower appellate 
Court remanding case ordering one of sev- 
eral documents to be admitted — Case com- 
ing up before successor of Judge makiog 
that order — He passing another order of 
remand ordering all documents in question 
to be admitted— Second order of remand Is 
proper. 

Lower appellate Court remanded case dir- 
ecting one of several documents iu question 
to be admitted. When the case came up again 
before the succcbsol of the Judge who passed 
the first ordei of remand, the latter made a 
second order of remand direoting that all the 
documf'ots should be admitted. 

Held, that the successor was not bound 
by the first order of remand and the second 
order of remand passed by him was proper. 

[P 399 0 1] 

Hakimaddin Siddiqi — for Appellant. 

Ghulam Hasan — for Respondents. 

Judgment. — This is an appeal ag- 
ainst an order passed by the Subordinate 
Judge of Lucknow, remanding a case 
which was under appeal before him to 
the Court of ffrst instance for a fresh 
decision after considering the effect of 
certain documents and the evidence 
which might be produced in rebuttal of 
them These documents were tender- 
ed in the Court of the Munsif but in the 
view of that Court they were tendered 
late. He, therefore, refused to cousider 
them. In appeal the Subordinate Judge 
decided that out of these nine documeuts 
one of them should have been admitted, 
and he remanded the suit with direc- 
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tioaa that the lower Court should oou- 
■aider the efifect of that document. The 
Aower Court did so and the matter again 
oame up in appeal before the successor of 
the learned Subordinate Judge who pas- 
sed the first order of remand. The 
eeoond Subordinate Judge after hearing 
the^ arguments decided that if these 
■eight documents were produced they 
might have an important bearing on the 
decision of the case and he made a 
aecond order of remand which is now 
under appeal before us. 

The first point which has been argued 
is tliat this remand could not be made 
because the first order of remand was 
.fippealable under the provisions of 

O. 13, R. 1 (u) Civil P. C and as no 
.appeal had been preferrel against the 
refusal of the Subordinate Judge to 
admit those eight documents at that 
time, the question coull nob bo raised 
again. Cl (u) 0 i3, R 1 makes an 

order of remand appealable, and a party 
Ivfho is prejudiced by an order of remand 
can appeal against such an order. But 
'where a party has himself asked for a 
remand and obtained an order of remand 
he cannot appeal merely because the 
ground covered by the order of remand 
is not so wide as that which he himself 
idesired. In this case, therefore, al- 
though the defendant may have been 
aggrieved to some extent by the narrow 
scope of the first order of remand he 
could not appeal, and his only proper 
course was to attempt to press the point 
at a later stage Thus, had the learned 
'Subordinate Judge subsequently main- 
tained the same position and consistent- 
ly refused to admit these documents, he 
could have appealed to this Court ou 
this point while contesting the final 
decree. As the matter stands the learn- 
ed Subordinate Judge has differed from 
his predecessor, but he was not bound by 
the first order. It is as though the 
learned Subordinate Judge himself had 
in the oourse of hearing the appeal 
altered his mind on a certain point, 
and if he considered after further 
thought that a further remand was 
necessary he was legally authorized to 
order such further remand. In our opi- 
nion the order passed was a proper 
order. We need not at this stage con- 
sider the merits of the case in any way 
but we would like to say that in our 
lOpinioQ these dooumeots have been pro- 


perly admitted by the Court below. We, 
therefore, dismiss this appeal with costs. 
.S.N./r.K Appeal dismissed. 
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Raza, J. 

Nankhu Singh — Defendant — Appli- 
cant. 


V. 

Qirja Bux Singh — Plaintiff — Oppo- 
site Party. 

Appln. No. 15 of 1929 Decided on 25th 
July 1929 against the order of Sm C. C. 
Judge, Unao, D/- 30bh November 1928. 

Evidence Act S. 91 — Suit for money bor- 
rowed^Debt evidenced by pro-note — Debt 
can be proved independently of the pro-note 
— Promiisory note, 

Where a person has conbraobed a debb and 
has also execubol a pro-note in favour of his 
crodibor, bho crodibor can bring a suib for the 
money lent and evidenced by a pro-nobe and 
can prove bho debb independently of the pro- 
note , S. 91 does not stand in his way G 0. C. 
IG ; .4. I. R. 1924 Oudh 219 ; 34 All, 158 , .1. J. 
R 1928 All. 371, {F. B ) Rcl. on. [P 400 C 1] 

Ishri Prasad — for Applicant. 

Radha Krishna — for Opposite Party. 

Judgment. — This is an application 
in revision under S. 25, Sm C C. 
Act (Act 9 of 1807). 

It may be said that the suit was based 
on a pronote but it was not stated in 
the plaint that the pro-note was the only 
evidence of the loan. It was alleged in 
the plaint that the defendant had bor- 
rowed the money (Rs 300) in cash from 
the plaintiff and that the loan was evi- 
denced by a pro-nobe (ha tahrir ruqqai 
indat talah) The plaint was subse- 
quently amended. It was stated in 
para. 1 of the plaint as amended that 
the defendant had borrowed Rs. 300 
from the plaintiff at Rs. 4-11-0 per cent 
per mensem payable on demand and that 
the loan was evidenced by a pro-note and 
a receipt executed by the defendant on 
the same date. The plaintiff sued to 
recover Rs. 400 principal and interest, 
alleging that the defendant had paid 
nothing on account of the debt con- 
tracted by him The claim was resisted 
by the defendant The pro-note* was im- 
pounded as it was not duly stamped. 
However the learned Judge of the Small 
Cause Court gave the plaintiff an opportu- 
nity to prove the debt independently of 
the pro-note. He found on the evidence 
that the defendant had borrowed Rs, 300 
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from the plaintiff at 3 pice per rupee per 
month. The plaintiff’s claim was there- 
fore deoreed with costs. 

The defendant has filed this applica- 
tion for revision contending that the 
learned Judge of the Small Cause Court 
was wrong in allowing the amendment 
of the plaint and also in giving the 
plaintiff an opportunity to prove the 
debt independently of the pro-note. 

I have heard the learned counsel on 
both sides at some length In my 
opinion the learned Judge was perfectly 
right in allowing the amendment of the 
plaint and also in giving the plaintiff 
an opportunity to prove the debt inde- 
pendently of the pro-note. Even if the 
learned Judge had not allowed amend- 
ment of the plaint the plaintiff was 
entitled to prove the debt independently 
of the pro-note in question The defen- 
dant had contraote(i the debt and had 
also executed the pro-note in question in 
favour of the plaintiff. It was never 
stated in the plaint that the pro-note was 
the only evidence of the loan. It was 
of course stated in the plaint that the 
loan was evidenced by a pro-note, but 
this does not mean that the pro-note 
was the only evidence of the loan. The 
suit was primarily based on the loan of 
which the promissory note was alleged 
to be evidence. It was not based on 
the execution of the promissory note in 
question. The cases of Bachchu Lai v. 
Kandhai Lai (i) and Dwarka v. Idu (2) 
are authorities for the proposition that 
if a plaintiff alleges in his plaint that he 
lent money to the defendant for which 
the defendant executed a promissory 
note, a decree may be passed for the 
amount which is proved to have been 
lent, even if the execution of the pro- 
missory note is not proved or the pro- 
missory note is found to be inadmissible 
in evidence for want of proper stamp. It 
was held in the case of Ram Sarup v 
Jasoda Kunwar (3), that if a creditor 
has a cause of action for the recovery of 
money, for which his debtor has exe- 
cuted a promissory note, separate from 
and independent of the note, he can re- 
cover upon such cause, in case the note 
for auy reason cannot be put in evidence 
Nor is the creditor necessarily debarred 

(1) [1903] 6 O. 0. 16. 

(S) A. 1. R. 1924 Oudh 249=26 0. G. 361. 

[8) [1912] 34 All. 153=13 1. C. 13B=9 A. Ii. 

J.72, 


from suing on the original cause ot 
action by the fact that it arose out of 
the same transaction in the course of 
which the promissory note was executed. 

It was held by a Full Bench of tha- 
Allahabad High Court in the case of 
Miyan Bux v. Mi. Bodhiya (4) that a- 
promissory note payable on demand to 
the lender or the bearer or to order 
offends against the provision of S. 25,. 
Paper Currency Act (10 of 1923) and^ 
therefore cannot form the basis of a suit. 
The plaintiff can however sue on tho' 
basis of any obligation, whether anteoe* 
dent to or arising simultaneously witb 
the execution of the promissory note, 
independently of the execution of the^ 
promissory note 

The applicant’s learned counsel haa 
referred to S. 91, Evidence Act and 
relied on the ruling of the Madras High 
Court in the case of Muthu Sastrigal v. 
Viwaaatha Pandkarasannadhi (5). I 
should like to note however that the 
following observations were made in tbS" 
Full Bench ruling of the Allahabad High 
Court mentioned above at pp 740 and 
741 : 

** For instance, where the plaintiff oan. 
prove that on a balance of account a sum la 
due to him he can sue on that obligation,, 
ignoring the fact that in regard to it or part 
of it an unlawful promissory note was exe- 
cuted. Similarly, if ha has evidence, whether 
oral or otherwise, independent of the pro- 
missory note, that he made a loan of a sum of 
money to the defendant on the coudition that 
the money would be repaid on demand with. 
certain interest, he can sue on that obliga- 
tion Ignoring the existence of the promissory^ 
note. Nor in this latter case can it be said 
that 3. 91, Evidence Act will stand in hia 
way. The terms of no ' contract ' have in 
this ease been reduced to the term of a con- 
tract, for exhypothesl, the agreement em- 
bodied in the promissory note was not enforaa- 
able by law and was therefore not a ' ooo- 
tract.' Nor without unduly straiuing langu- 
age, could the bransaobioa be decnbed as ^ 
disposition oC property." 

I take the same view. 

In my opinion the lesirned Judge of 
the Small Cause Court was perfectly^ 
right in decreeing the plaintiff's claim. 
Hence I reject the defendant’s applica- 
tion for revision with costs. 

B.K. Revision rejected. 


(4) A. I. B. 1928 All, 371=50 All. 839 (3.B.). 

(5) [1914] 39 Mad. 660 =26 M. L. J, 19=3L 
I. 0. 864=1(1914) M. W. N. 68. 
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Pollan. J. 

Mustafa Khan — Defendant — Appel- 
lant. 

V. 

Divarka — Plaintiff — Respondent. 

Second Appeal No 332 of 1928, De- 
cided fcn 8bh November 1928, from decree 
of Sub-Jud^e, Rie Bareli, D/- 8bh August 
1928. 

Eaiementi Act, Ss 4 and 13 — Person 
building well for public use on municipal 
land — Neighbour constructing wall surroun- 
ding well leaving space of five feet in width 
and also passage to public road — Builder of 
well cannot claim any easement and so can- 
not ask neighbour to demolish wall. 

A ^ecdou who builds a wall am claim from 
the granlior of the laud ou winch the well is 
constructed whit is npcessiry for a bonoficial 
enjoyment of a well, but lij cannot claim that 
he has obtained iny easomont in respect of 
any particular land in the neighbourhood ox- 
oopb in so far as ii is the laud jf the grantor. 
Hence where a parson builds a well on the 
municipal land for tho use of tho public and 
the neighbour coastructs a wall leaving a 
apaoe of five feat in width surrounding tho 
well, and also a passage loading to the public 
road, the latter cannot ba asked to demolish 
the wall although it might hive prevented the 
public from scoing the well from a distance. 

[P 401 0 1, 2] 

Mohammad Ay ub — (or AppelUnb. 

H. D Chandra — for Raspoodeat. 

Judgment — This second appeal arisea 
from a suit brought by a person who 
built a well for the benebt of the public 
on municipal laud and who has asked for 
tho demolition of a wall which has been 
built round that well and a perpetual in- 
junction to restrain the defendant from 
building any other wall on the north or 
south of the well. The suit is based on 
tho idea that the plaintilf has a right of 
liaeement in respect of his well and reli- 
ance is placed on S. 4 and S 13, Eiso- 
monts Aot. A person who builds a well 
can claim from the grantor of the land 
on which tho well is constructed whit is 
necessary for the beneficial enjoyment of 
tho well, hut 1 am not aware that he can 
claim any more than this or that iie has 
obtained any easement in respect of any 
particular land in the neighbourhood ex- 
eapt in so far as it is the land of the 
grantor. In the present suit the defen- 
dant alleged that he was a lessee from 
the Municipal Board but the fact was 
ohallenged by the plaintitf. An issue 
was framed and it was found against the 
defendant. Consequently for the purposes 
1929 0/51 & 62 


of this suit I oannot regard the defen- 
dant as being a lessee from the Muni- 
cipal Board or as having stepped in any 
way into the place of tho Board. Thus 
I hive to consider what the plaintiff can 
claim for his well as against this neigh- 
bour. ^ 

Tho object of the well is to give waterl 
to tho public and the public must, there- 
fore, be able ti approach tho well and, 
draw water from it. ft is admitted that' 
tlia defendant has constructed certain! 
walls leaving a pissigo which lails fijiii! 
the public road to the well and also' 
leaving a apace of five loot in widtli sur-l 
rounding the well There is, therefore,' 
nothing which can provont tho publiot 
from going to tho well and taking water.! 
On tnis account tho Court of fir-^t in-' 
stance dismissed the buit holding that 
the plaintiLT should himself navu ob- 
tained more land if he wished Lua well to 
be more conspicuous. The lower appel- 
late Court appears to have considered 
that the plaintiff had a right to have his 
well seen from a distance by the public 
For some reason which is not clear to me 
he finds that the public are less likely to 
see the well because most of them are 
illiterate, but even if the public do find 

difficulty in seeing the well this does not 
affect the plaintiff. He has done his 
part. He has provided the well He 
cannot properly bring in Court a case on 
the ground that the public is deprived of 
any right which it may have in connexion 
with the well. 

The lower appellate Court has em- 
ployed a curious analogy when he says 
that as in the case of a lighthouse it is 
necessary for ships to see the lighthouse 
in order bo avoid danger, so, in the case 
of a public well it is necessary for tho pub- 
lic bo see the well in order to use it or 
derive advantage from it. Now apart 
from the fact that mariners do not sea 
the lighthouse but only the light, it 
should have been clear to the Court that 
the object of the lighthouse was not that 
the mariners should go to the lighthouse 
but that they should keep away from it 
The opposite is tho case with a public 
well. In my opinion the plaintiff failed 
to establish any easement. No doubt he 
has a grievance chiefly I should suppose 
against the Municipal Board whom he 
has nob impleaded in the suit, but he 
oan only claim for his well the right of 
aooeas which enables the public to draw 



1929 


402 Oudh Mubinulnissa 

and bhat right is nob interfered with by 
the oonstruotions ereoted by the defen- 
dant. I, therefore, allow this appeal 
with oostB, set aside the order of the 
lower appellate Court and restore the 
order of the Court of first instance. 

S N./r.K. Order set aside 

A. I. R. 1929 Oudh 402 

Baza, J. 

Muhinulnissa — Plaintiff— Appellant . 

V. 

Ali Husain and another — Defendants 
— Respondents. 

Second Appeal No. 369 of 1928, De- 
cided on 30bh July 1929 against decree of 
Sub-Judge, Bara Banki, D/- 18bh July 
1928. 

(a) Civil P. C., S. 100 — Finding of fact 
baled on admiiiible evidence cannot be im- 
pugned, 

A finding of fact baaed upon admisaiblo evi- 
dence cannot be impugned in second appeal. 
'Ihere is no jurisdiction to entertain a second 
appeal on the ground of even an erroneous 
finding of fact, however gross or inexcusable 
the error may seem to be . 18 Cal. 23 ; A. /. 

n. 1929 P. C. 152 , A. I, R. 1929 P. C. 190. Rel. 
on, [P 404 0 1] 

(b) Cosharer — Advene poisesiion — One 
cosharer in possession of entire property-— 
His poisesiion it not adverse to others — 
Mere entry of that cosharer's name is no 
proof of advene possession — Denial of other 
cosharer*! title must be proved — Mere non- 
participation in profits does not constitute 
adverse possession. 

The lambardar of a mahal is in a fiduciary 
position in relation to the cosharers in the 
matter of collections and disbursements. If a 
property belongs to several cosharers and one 
co-sharer (the lambardar) is in possession of 
the entire property his possession cannot be 
deemnd to bo adverse to the other cosharers. 
He must be deemed to be in possession on be- 
half of the other ooshaters and adverse pos- 
session cannot be founded on the basis of such 
exclusive possession unless there has been 
oiiaber of the other cosharers. Mere entry of 
the name of the lambardar would nob be proof 
of adverse possession and where no proof is 
given to establish that the title of the other 
cosharers was denied, the mere fact that cer- 
tain laud was entered in the name of the 
lambardar would not entitle him to contend 
that his poBsesBion was adverse to them. 
Mere non-parbioipatidn in the profits by the 
cosharers and exclusive occupation by the 
lambardar would not constitute adverse pos- 
seBsion against the cosharers in favour of the 
lambardar : A, I. R. 1929 Oudh 337; 21 Mad. 
153; 11 Bom. 365, Rel. on. • [F 401 G 2J 

(c) Adverse possession — Ingredients enun- 
ciated. 

To prove title by advene possession it 
must be shown that suoh posaeBBion ia ade- 
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quate, in continuity, in publicity and in ex- 
tent and it must be actual, visible, exclusive, 
hostile and continued during the Btatutor} 
period. Knowledge on the part of the person 
whose rights are invaded is an essential ele- 
ment of adverse possession: 27 Cal. -943 (P.C.); 
35 Cal. 961; .4. 7. R. 1922 P.C. 181; 27 Bom 
49, Rel. on., 7 0. L. J. 282, D^st. [P 405 0 l\ 

(d) Limitation Act, S. 28 — S. 28 has nc 
application unless some one is in adverse 
poiseision. 

Beotion 28 does nqt apply unless there Ie 
some one in adverse possession of. the property, 
Until some one is in adverse possession, the 
owner of the pioperty does not lose his right 
to the property merely because ha happens not 
to be in poBsession of the property for IS 
years. His right is only extinguished at the 
determination of the period limited by the 
act bo him for instituting a suit for possession 
of the property. The period cannot be deter- 
mined unless it has commenced to run and 
the period will not commence to run until the 
owner is aware that some ono else in posses- 
sion is also holding adverse to him . A. 7. R, 
1921 Bom. 368; A. I. R. 192C Oudh 313, Rel. on, 
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Hyder Hussain and M. M. Ansari^ 
for Appellant. 

Ali Mahomed — for Respondents. 
Judgment.— This is a plaintiff’s ap- 
peal arising out of a declaratory suit. 
The relative position of the parties will 
appear from the following p^igree: 

Bandgi Bakhsh 

I ■ I 

Mt. Aisha Bibi alias Moulvi Haflzuddin 
Chhoti Bibi (died in | 

the lifetime of her I 

brother Moulvi ) 

Haflzuddin) j 


Mt. Afzalunuissa Moulvi Nihaluddiu 

!. I 

I I I 

Mohammad Ali Husain Mt, Mubinun- 

Husain (Deft. 1) nissa (Plaintiff) 

(Deft. 2) 

The dispute in this case relates to a 
3/8th share out of 4 bighas odd in mahal 
Hafizuddin in village Shailchpur in the 
district of BaraBanki The plaintiff 

claims the property in suit under a 
deed of wakf executed by her father 
Moulvi Nihaluddin ou 13th November 
1916. 

The defendants claim the property as 
the heirs of their mother, Mt Afzalua- 

nisa sister of Moulvi Nihaluddin. 

Though the property in suit is very 
small and the net profits of the property 
amount to a few rupees only, but the 
parties have shown considerable zeal in 
the litigation relating to it. 
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The defendants' names were not en- 
':tered in the khewat of the village Shaikh- 
pur and so they applied to the Assistant 
Beoord OHioer, Bara Banki for oorrection 
•-of the khewat. The application was op- 
posed by ihe plaintitf. The Assistant 
Becord Officer dismissed the defendants, 
application on 18th April 1925 and their 
appqj was dismissed by the Deputy 
'Commissioner on 24th June 1925. How- 
ever, their appeal was allowed by the 
Commissioner of Fyzabad on 6th Febru- 
ary 1926 The plaintiff then appealed to 
the Board of Bevenue, but her appeal was 
• dismissed on 29th May 1926 She then 
brought the present declaratory suit 
against the defendants on 15th July 1927 

The Additional Munsif, Bara Banki, 
'decreed the plaintiff's claim on 10th 
April 1928. The defendants appealed 
and their appeal was allowed by the 
learned Subordinate Judge, Bara Banki, 
on 18th July 1920. 

The plaintiff has now corns to this 
Court in second appeal. 

The learned Subordinate Judge found 
that the property in suit originally be- 
longed to Mt. Aisha Bibi alias Chhoti 
Bibi who transferred it by an oral gift 
to her niece Mt. Afzalunnissa (defendants’ 
mother) in the year 1881 Mt. Afzalun- 
nissa was recorded owner of the property 
in suit as donee from Chhoti Bibi and 
she got a chitthi for the same in the par- 
tition case to which Moulvi Hafizuddin 
was also a party, in April 1881. Her 
name was duly entered in the khewat as a 
oosharer of 4 bighas 4 biswas 17 bis- 
wansis along with her father Moulvi 
Ilaffzuddin and her brother Moulvi 
Nihaluddin, who was the vendee of the 
share of one Ghulam Jilani. 

It was clearly noted in the khewat 
that she was holding the property 
as donee from Chhoti Bibi. Moulvi 
.Hafizuddin died sometime before August 
1894 and his share was then mutated in 
favour of his son Moulvi Nihaluddin, 
From 1315 Fasli onwards the entire 
khata was shown in the name of Moulvi 
Nihaluddin though there was no order 
and no record of any transaction to show 
how his sister Mt. Afzalunnissa had lost 
the right which she had acquired in 1881 
and 1882. The learned Subordinate Judge 
found that the village patwari was res- 
ponsible for this mistake or omission. 
He found also that there was no evidence 
.on the record to show that the plaintiff 


Oudh 403 

was in possession of the property in dis- 
pute at the time she instituted the suit. 
He held that plaintiff’s suit for declara- 
tion was not maintainible uuder S 42, 
Specific Relief Act. The result was that 
the plaintiff's claim was rejected by ihe 
learnel Subordinate Judge. 

The case was remanded by this Court 
and now the learned Subordinate Judge 
has found that the plaintiff has been in 
possession of th ) property in suit since 
1924 and that before that, her father, 
Moulvi Nihaluddin was in posssssion of 
the entire property including the pro- 
perty in suit Moulvi Nihaluddin died in 
1923 and his sister Mt. Afzalunnissa, in 
192 L Mt Afzalunnissa and her sons 
were never in possession of the property 
during the last 12 years. The learned 
Subordinate Judge has found that though 
the defendants could not prove their pos- 
session over the property in suit by means 
of receipt of rents and profits during the 
last 12 years, but the title to the pro- 
perty was still in them as the plaintiff 
could not prove that she and her prede- 
cessors (lambardars) had perfected their 
title DO the property by adverse posses- 
siou. 

• The parties have filed objections. I 
have gone though the evidence on the re- 
cord carefully. In my opinion the find- 
ing of the learned Subordinate Judge 
that the plaintiff and her predecessor 
have been in possession of the property 
in suit for more than 12 years is unas- 
sailable. The learned Subordinate Judge 
was perfectly right in holding that the 
defendants and their predecessor were 
never in possession of the property by 
means of receipt of rents and profits 
during the last 12 years. The evidence 
which tlie defendants have produced to 
prove their possession by means of re- 
ceipt of rents and profits is not leliable 
at all and was properly rejected by the 
learned Subordinate Judge. There is no 
documentary evidence on that point. 
The oral evidence is quite worthless and 
appears to have been manufactured. 

Now the position is this : ft has been 
found that Mt Afzalunnissa (defendants' 
mother) was owner of the property in 
suit. The property in suit originally 
belonged to Chhoti Bibi who had trans- 
ferred the same to Mt. Alzalunnissa 
by an oral gift. Mt Afzalunnissa was 
recorded owner of the property in place' 
of Chhoti Bibi in the village papers. Her 
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Dame was duly entered in tbe khewafc. 
She was recorded oosharer of the pro- 
perty along with her father Moulvi 
Hafizuddin and her brother. Moulvi 
Nihaluddin. Moulvi Hahzuddin was 
formerly the lambardar of the mahal. 
His soil Moulvi Nihaluddin became the 
lambardar after his death The plain- 
tiff became the lambardar of the mahal 
after the death of her father Moulvi 
Nihaluddin. The entire kbata has been 
shown in the name of Moulvi Nihalud- 
din since 1315 fasli (1908) There is no 
order and no record of any transaction 
to show how the defendants and tlieir 
predecessor lost the property to which 
they w'ore rightfully entitled. The plain- 
tiff and her predecessors wore lauibardars 
and hence they made collections in the 
mahal. They wore thus in possession 
of the entire mahal. The defendants 
and their predecessor never received the 
rents and profits of the property in suit 
comprised in the mahal from the 1am- 
bardars during tlie last 12 years. The 
question is : Is the defendants’ right to 
the property in suit extinguished as con- 
tended on behalf of the plaintiff ? 

The finding of the learned Subordi- 
nate Judge that the property in suit 
belonged to Mt. Afzalunnissa as donee 
from Ghhoti Bibi must be accepted by 
this Court. This finding is a finding of 
fact based upon admissible evidence and 
cannot be impugned in second appeal. 
It has been repeatedly held by their 
Lordships of tbe Privy Council that 
there is no jurisdiction to onteBtain a 
second appeal on the ground of even an 
erroneous finding of fact, however, gross 
or inexcusable the error may seem to be: 
see Durga Chowdhram v. Janahir 
Singh (1) ; Venkata Eurnara v. Secre- 
tary of State{^) \ and Bamji Patel v. 
Kishore Singh (3) The defendants are 
entitled to the property in suit as the 
heirs of Mt. Afzalunnissa. Their title 
to the property in suit is thus estab- 
lished It has been found of course that 
the defendants and their predecessor 
never received the profits of the property 
in suit from the plaintiff and her pre- 
decessor during the last 12 years, but 
have they lost their right to the pro- 
perty simply for that reason? 1 think not. 

(1) [1891] 18 Oal. 23 = 17 I. A. 132=3 Sar. 

660 (P.O.). 

(2) A.I.B. 1929 P. 0. 152=56 I. A. 229 (P.O). 

(9) A. 1. R, 1929 P, C. 190. 


The plaintiff is the present lambardar 
of the mahal in which the property in 
suit is situate. Her father was formerly 
the lambardar of the mahal. They were' 
thus in possession of the entire mahal. 
The defendants and their predecessor 
were cosharers of the mahal. The lam- 
bardar of a mahal is in a fiduciary posi- 
tion in relation to the oosharers in the 
matter of collections and disbursements. 
If a prjperty belongs to several co- . 
sharers and one cosbarer is in possession 
of the entire properby, his possession 
cannot be deemed to be adverse to other 
cosharers. He must be deemed to be in 
possession on behalf of the other co- 
sharers and adverse possession cannot be 
founded on the basis of such exclusive 
possession, unless there has been an 
ouster of the other cosharers. The 
ouster takes place when the title of the 
other oosharers is denied. Mere entry 
of the name of one cosharer would not 
be proof of adverse possession and, there- 
fore, where no proof is given to establish 
that the title of the other cosharers was 
denied, the mere fact that certain land 
was entered in the name of one oosharer 
would not entitle him to contend that 
his possession was adverse to them : see 
Bashir Ahmad v. Parshotam (4). 

Tbe appellant’s learned counsel has con- 
tended that it should be held in this ease 
that the plaintiff and her predecessors 
have been in possession of the property 
in suit adversely to the defendants and 
their predecessor for more than 12 years. 
1 am not prepared to accept this conten- 
tion. It is not really the plaintiff’s ease 
that she or her predecessors became the 
owner of the property in suit by right 
of adverse possession. No adverse pos- 
session was alleged in the plaint. I do 
not find and have not been referred to- 
any reliable evidence on the record show- 
ing that the plaintiff or her predecessor 
was ever in possession of the property 
in suit adversely to the defendants or 
their predecessor. Mere non-participa- 
tion in the profits by one oosharer and 
exclusive oocupation by another, would 
not constitute adverse possession, against 
the former in favour of the latter ; see 
Itappan v. Manavikrama {b)^Dinkar 
Sadashiv v. Bhikaji Sadashiv (6). To 

(4) A. 1. B. 1929 Oadh 837. 

(5) [1898] 21 Mad. 159=8 M. L. J. 92. 

(6) [1887] 11 Dom. 865. 
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jpro.ve fcitle by adverse possession, it musb 
be shown that such possession is adequate, 
in nonbinuity, in publicity and in extent 
and it must be actual, visible, exclusive, 
hostile and continue*! during the statu- 
tory period : see Badhamoni Debi v 
Collector of Khulna (7) ; Jogendra Nath 
Boy |V. Baladoe^Das (8), and Kuthah 
Moothaver v Kunharan Kutty (9). 
Knowledge on the part of the person 
whose rights are invaded is an essential 
element of adverse possession : see Tarn- 
bai V Veiikatrao (10). The appellant’s 
learned counsel has contended that the 
fact that Moulvi Nihaluddin had entered 
the property in suit in the deed of wakf 
dated 13fch November 1916 shows that 
there was an open assertion of a hostile 
title on his pirfc. In the first place the 
deed does not make any spaciQcation of 
the property in suit The entry relat- 
ing to the Shaikhpur property is simply 
this ‘Village Shaikhpur Kusumbha — ac- 
cording to Khewat.’ In the second place 
there is nothing on the record to show 
that the defendants or their predecessor 
had notice of the entry in question or of 
any assertion of a hostile title on the 
part of Moulvi Nihaluddin 

The appellant’s learned counsel has 
referred to the case of Nadir Singh v. 
Mt. Anpurna Kunwar {a) The case 
was decided by the late Court of the 
Judicial Commissioner of Oudh in 
March 1920, It was held in that case 
that where it is found that a person has 
been in continuous possession of some 
property for more than 12 years without 
any right whatever and that, although 
he did not at any time make any openly 
avowed claim of right to it, his acts and 
the circumstances attending his posses- 
sion clearly show that he intended to 
hold possession as of right, he has to be 
[leclarod as having acquired title by ad- 
verse possession. So far as I see, that 
Dase materially differs from the present 
case in its facts and the decision itself is 
not applicable. It is said that Moulvi 
Nihaluddin had perfected his title to the 
property in suit by adverse possession. 

(7) [1900] 27 Oal. 9i9=27 I. A. 136=7 3ar. 
714 (P.O ) 

.(e) [19J8] 35 Oal. 961=6 0. L. J. 735=12 
G. W. N. 127. 

(9) A. I. B. 1922 P. 0. 181=44 Mad. 883=48 
I A, 895 (P 0 ) 

«(10) [1903] 27 Bom. 43=4 Bom. L. R. 721. 
^ 11 ) [1920J 7 0. L. J. 282=56 I. 0. 759. 


However, there is no reliable evidence on 
the record to show that he ever intended 
to hold the property in suit adversely to 
his sister. Mt. Afzalunnissa. It cannot 
be held in this case that his acts and the 
circumstances attending his possession 
show that he ever intended to hold pos- 
session of the property adversely to his 
own sister, Mb. Afzalunnissa. The pro- 
perty was very small. I attach no im- 
portance to the circumstance that Mt. 
Afzalunnissa did not realize (or did not 
care to realise) the prohts of the property 
from his brother, Moulvi Nihaluddin 
In my opinion the appellant cannot ap- 
peal to the provisions of S 28, Lim. Act 
also, in the circumstances of this case. 
This section does not apply unless there 
is some one in adverse possession of the 
property. Until some one is in advese 
possession, the owner of the property 
does nob lose his right to the property 
merely because he happens not to be ic 
possession of it for 12 years. Under this 
section his right is only extinguished at 
the determination of the period limited 
by the Act to him for instituting a suit 
for possession of property ; that period 
cannot be determined unless it has com- 
menced bo run and the period will not 
commence to run until the owner If 
aware that some one else in possession 
is holding adversely tD him : see Swami- 
rao Shriniwas v. Bhimahai (12), and 
Sukhdeo V Bam Dulari (13) 

In my opinion the learned Subordi- 
nate Judge was perfectly right in hold- 
ing that the plaintiff has failed to prove 
that she and her predecessor have per- 
fected their title to the property in suit 
by adverse possession. The defendants 
are the rightful owners of the property 
in suit and they have not lost their 
right in the property by eillux of time. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. 

B.K. Appeal dismissed. 


(12) A. 1. R. 1921 Bom. 368=45 Bom. 1020. 

(13) A. 1. R. 1926 Oudh 813=29 0. 0. 131. 
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A. I. R. 1929 Oudh 406 
Full Bench 

Stuart, C. J andWazir Hasan, 
AND PULLAN, JJ. 

Baghunandan Pershad and others — 
Defendants — Appellants. 

V. 

Moti Earn and another — Plaintiff and 
Defendant — Respondents 

Second Appeal No. 221 of 1929, Deci- 
ded on 6th August 1929, from decree of 
Addl. Sub-Judge, Gonda, D/- 13th 
March 1920 

(a) Hindu Law — Joint family — Liability 
of ion to pay father’! debts incurred before 
partition — Son is liable to extent of family 
property in hii hands on partition. 

Son IB liable to pay the personal debts of 
his father out of the joint family property 
that has come into hia hands on partition be- 
fore the decree for such debts is passed in 
favour of the creditors against father alone, 
provided the debts are incurred by father 
when father and son constituted a joint 
Hindu family and were neither illegal nor 
immoral. The liability is with the property 
and the acts of the members of the family 
cannot divest the propert) of that liability . 
A. I. R 1928 Mad G57 (F.B), A. I. R 1928 
Rcfii. 232, Fnll.; A. I. R. 1927 AH. 714, iHss. 
from ; A. I, R. 1927 Oudh 180, A. I. R. 192G 
Oudh 470, A 1. R. 192C P.C. 103, A. I. R. 1921 
P. C. 50, 12 Mad. 142 (P. C'J , 15 Cal. 717 

(P. C.) and 5 Cal. 148 (P. C.), Ref. [P 408 C 1] 

(b) Civil P. C., S. 34^LoweT appellate 
Court using its discretion with regard to 
costs with due care— High Court cannot 
interfere unless order demonstrably wrong. 

Per Pullan, J . — Where the lower .appellate 
Court uses its discretion with regard to costs 
with due care though differing from the trial 
Court, the High Court will not inteiforo with 
it unless the order is demonstrably wrong. 

[P 412 0 2] 

K. S. Hajela — for Appellants. 

Ramapat Ram — for Responclente. 
Order of Reference 

Pullan, J — This appeal gives rise to 
\9bBit is in my opinion an important 
question of law on which there is do 
Bench decision of this Court, namely, the 
question of the liability of a Hindu son 
to pay personal debts incurred by his 
father out of the family property which 
has oome to the son by partition before 
the decree was passed against the father 
alone. Apart from the fact that there 
is no Bench authority of this Court, al- 
though a single Judge decision in Jat 
Narain v. Mahabir Prasad (l) takes the 
view that the property obtained by the 
son in partition is liable, there is a re- 
cent decision of a Bench of the Allahabad 
~Tl)Xi.^7r927l)udhT6¥. 


High Court reported in Oaya Prasai v. 
Murhdhar (2), in which both Judges^ 
took a diametrically opposite view. 
Two Judges of the Patna High Court in 
a case reported in Bam Ghulam Singh v. 
Nand Etshore Prasad {A. I R. 1925^ 
Pat. 688) held that after partition 
has taken place there are no assets of the 
father in the hinds of the sons and, 
therefore, there is nothing for bho 
creditor to proceed against so far as the 
sons are concerned. In Madras thero 
has always baen a conflict of opinion 
which has been accentuated rather than 
removed by their lecent Full Bench de- 
cision reported in Suhramina Ayyarw. 
Sabapathy Aiyar (3), iii which three 
Judges have taken one view and two 
Judges tho other The case for the son, 
if I may so cill it, was stated in 
that judgment most forcibly by Srini- 
vasa Ayyangar, J , from p. 3Bi. The' 
latest decision of the Bombay High’ 
Court reported in Annabhat Shankar- 
bhat V. Shivappa Dundappa (A) deals 
with the case in which partition has 
been effected after institution of the suit 
and, in such a case it is always possible^ 
to hold, following the existing Bench 
rulings of this Court in Jageshar Pandc' 
V. Mom Ram (5) and Balbhaddar Singh 
V Hardei (6), that the partition has 
been designed to defeat tho creditor, 
while in the present case there is a find- 
ing of the Court below that the partition, 
is bona fide and that it took place before^ 
the decree was passed against the father. 
It is not necessary for me to discuss the. 
matter any further at this stage as in 
my opinion this is a case which should 
be hoard by a Bench, and I accordingly 
refer the matter for decision to a Full 
Bench of three Judges under R. 14 (l)^. 
Oudh Courts Act. 

Opinion 

Stuart, C. J.— This is a reference- 
under S. 14, Local Act, 4 of 1925. 
The learned Judge making the refer- 
ence has described the question as 
the question of the liability of a Hindu 
son to pay personal debts incurred by 
his father out of the family property 
which has come to the son by partition 
before the dpcree was passed against th e* 

f2) A. I. K. 1927 All. 714=50 All. 137, 

(3) A I. R. 1928 Mad. G57=51 Mad. SGL 
(F.B.). 

(4) A. I. B. 1928 Bom. 232=52 Bom. 876. 

(5) A. I. B. 1927 Oudh 180=2 Luok. 561. 

(6) [1928] 5 0. W. N. 91. 



1929 Baohukandan v. Moti Ram 

father alone. I prefer to put the ques- 
tion in a different manner. These are 
the facts of the case ; A father Bhacn- 
bbu Dat, manaf^ing member of a joint 
Hindu family, oonsisting of himself and 
his sons Baghunandan Prasad, Ambika 
Prasad and Oanga Prasad, borrowed on 
4th June 1922 Bs 700 from Moti Ram 
Kurmi and executed a simple deed in his 
favour. In August 1926 Shambhu Dat and 
his sons Baghunandan Prasad, Ambika 
Prasad and Ganga Prasad separated and 
proceeded to partitior> the family property. 
It is noticeable that Ambika Prasad and 
Ganga Prasad are still minors. It is not 
clear whether Moti Ram instituted his 
suit on the bond before or after the sepa- 
ration, but he did not obtain his decree 
upon it until December 1926. The 
decree was against Shambhu Dat only, 
Shambhu Dat alone having executed the 
deed. In execution of the decree ob- 
tained Moti Ram proceeded to attach 
certain cattle. The three sons of Bham- 
bhu Dat claimed the cattle as having 
passed into their possession under the 
partition. It has been found on the facts 
that these cattle formed Originally the 
property of the joint family and subse- 
quently passed into the possession of 
Shambhu Dab’s sons under the partition. 
The sons having successfully asserted 
their title the suit out of which the 
present appeal has arisen was instituted 
by Moti Ram for a declaration that the 
animals in question were liable to attach- 
ment in execution of his.decree. Both the 
Courts have decided in Moti Ram’s favour 
and when a second appeal was filed in 
this Court the refeience in question was 
made. 

There have been a l^rga number of 
decisions more or less apposite, to the 
question with which we are now con- 
cerned. It appears to me unnecessary to 
discuss the views taken prior to 1923 
as it was in 1923 that their Lordships 
of the Judicial Committee decided in 
Srij Narain v Mangla Prasad (7) the 
liability of the property of a joint Hindu 
family in respect of a debt incurred by 
the father as manager of the family 
upon which a decree had been obtained. 
The words of their Lordships are these : 

The managing member of a jomli undivi- 
ded estate oannot alienate or burden the es- 
tate qua manager except for purposes of ne- 
oessity ; but if he is the father and the 

(7) A. I. ». 1924 P. 0. 50=46 All. 95=61 
I. A. 129 (P.0,). 
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other members are the sons he may, by in^ 
curring debt, so long as it is not for an im- 
moral purpose, lay the estate open to be taken 
in execution proceeding upon a decree for 
payment of that debt." 

Here Shambhu Dat was the manager 
of the family. He is the father. Raghu- 
nandan Prasad, Ambika Prasad and 
Ganga Prasad are sons. Shambhu Dat 
incurred debt. The debt was nob for an 
immoral purpose. A decree has been 
passed for the payment of the debt. So 
the estate was ordinarily laid open 
to be taken in execution upon the 
decree for the payment of that debt. 
But the question remains : Has the 
partition which was subsequent to 
the date on which the debt was incur- 
red rendered the estate not open to 
be taken in execution ? Their Lordships 
were not asked to decide that point. 
There are various decisions on it. The 
first is that of a Bench of the Allahabad 
High Court dated 17th May 1927 ‘Gaya 
Prasad v Murlidhar (2) The second is 
a decision of a Full Bench of the Madras 
High Court of a later date. This is in 
Siibramanta Ayyar v. Sabapathy Aiyar 
(3), dated 9bh December 1927. The latest 
is a decision of a Beach of the Bombay 
High Court in Annahhat Shankarbhat v. 
Shtvappa Dandappa (4). This is dated 
19th January 1928. The Allahabad deci- 
sion considers that the property which 
has passed to sons after partition is not 
liable to satisfy a decree obtained lor a 
debt incurred by the father while the 
family was joint. The majority of the 
Fall Bench in the Madras High Court 
took the opposite view. The Bombay 
Bench considers the Allahabad decision 
and refused to follow it. They preferred 
to follow prior Madras decisions. After 
considering the arguments for and against 
I am of opinion that the property remains 
liable after partition. I oannot put the 
case better than io|the words of Waller, J , 
in Subramama Ayyar v. Sabapathy 
Ayyar (3) at p. 369 of 51 Mad, 

"Ou pTinciple, I can see no reason why a 
partition should exempt a son's share from 
liability for a pre-partition debt for which it 
was liable before partition. The creditor ad- 
vancBB moaey to the father on the credit of 
the joint family property. Why should he be 
deprived of all but a fraction of his security 
by a transaction to which he was nob a party 
and of which he was not aware ? And what 
becomes of the son's pious obligation 7 It was 
binding as regards the particular debt before 
partition ; does it cease to apply to that debt 
simply because there has been a partition 7" 
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It appears to me that it is a necessary recover possession of the property con- 


corollary from the principle laid down by 
their Lordships of the Judicial Committee 
that the family property is liable in exe- 
cution to satisfy a decree on a debt in- 
curred by the father as manager of the 
joint family property where the other 
members are the sons that the property 
will remain liable even if it is subse- 
quently partitioned. The liability is 
with the property and the acts of the 
members of the family cannot divest the 
property of that liabilily I would 
therefore answer these questions accord- 
ingly. 

Wazir Hasan, J. — The question 
of law referred to the Full Bench for 
decision is the question of liability 
of a Hindu son to pay the personal 
debt of his father out of the family pro- 
perty which has come into the hands of 
the son on a partition before the decree 
for such debt was passed in favour of the 
creditor against the father alone and the 
debt was incurred when the father and 
the son constituted a joint Hindu family 
and was neither illegal nor immoral. 

Admittedly there is no pronouncement 
of their Lordships of the Judicial Com- 
mittee directly bearing on the question 
under consideration. The answer there- 
fore must take the form of a corrollary 
deducible from the principles of Hindu 
Law established both by the decisions of 
their Lordships of the Judicial Committee 
and the texts. Such principles are to he 
found in cases relating to the son’s liabi- 
lity for the father’s debts while the 
family was joint and possessed of pro- 
perty as such. A careful study of the 
decisioDS and the relevant texts on my 
part has resulted in the formation of the 
opinion that the question must he ans- 
wered in the affirmative. 

Girdharee Lall v. Kantoo Lai (8). I 
will state so much of the facts as are 
necessary for the purposes of my judg- 
ment. Kunhya Lall and his two sons, 
Bhikharee Lill and Bujrung Sahye, for- 
med a joint Hindu family. Kunhya Lall 
died in the year 1850. Kautoo Lall, son 
of Bhikharee Lall, sold certain portion of 
the family property under a deed of sale 
dated 28th July 1856, that is after Kan- 
too Lall was boro. The appeal arose out 
of a suit brought by Kantoo Lall to set 
as ide the sale just now mention ed and to 

18) [1873] 1 1.A. 321=29 56=14 B.L.R. 

187=3 Bar. 980 (P.O.), 


veyed thereby. The High Court awarded 
to Kantoo Lall a decree for one-half of 
his father’s share, that is one-half of an 
eight annas share. It is important to 
bear in mind that the decree for the 
share which Kantoo Lall obtained from 
the High Court represented the share of 
Kantoo Lall in the family estate which 
would have been allotted to him on a 
partition. In setting aside the decree of 
the High Court the Judicial Committee 
in the judgment delivered by Sir Barnes 
Peacock said : 

“So thafc upon kbe death of Kunhya Lall, the 
property descended to Bhikharee Lall and 
Bujrung Sahye as his two sons and they were 
tho only persons interested in the property at 
that time. There can be no doubt that if 
they bad contracted a debt at that time, the 
property which descended to them from their 
ancestor would have been liable to pay it. . . . 
Now it is important to consider what was the 
interest which Kantoo Lall acquired. Did he 
gain such an interest m this property as pre- 
vented it from being liable to pay a debt which 
his father had contracted If his father had 
died, and had left him as his heir, and tho 
property had come into his hands, could he 
have said that because this was ancestral pro- 
perty which ddsceuded to his father from 
bis grandfather, it was not liable at 
all to pay his father’s debt ? In the case 
which has been referred to in argument of 
Hiinooman Fei sand Pandeij v. Mc. Babooee 
Miinraj Koonwei ee (9) (at p. 421), Lord Jusbice 
Knight Bruce, who delivered the judgment of 
the Privy Council, says ' 'Though an estate 
be ancestral , it my be charged for somo 
purposes against the heir for the father’s 
debt by the father, as indeed the case 
abovo cited from the sixth volume of tho 
decisions of tho Sudder Dewanuy Adawlat, 
North-Wo.storn Provinces, incidently shows. 
Unless the debt was of such a nature that it 
was not tho duty of the son to pay it, the dis- 
charge of it, even though it affected ancestral 
estate, would still be an act of pious duty in 
the son. By the Hindu Law the freedom of the 
son from tho obligation to discharge the 
father’s debt has respect to the nature of the 
debt and not the nature of the estate, whether 
ancestral or acquired by the creator of the 
debt.’ That is an aiithonty to show that an- 
cestral property which descends to a father 
under the Mitakshara law is not exempted 
from liability to pay his debts because a son 
iB born to him. It would be a pious duty on 
the part of the son to pay his father's debts, 
the ancestral property, in which the bod as 
the son of his father acquires an interest by 
birth, is liable to the father’s debts.” 

Their Lordships then proceed to make 
an inquiry into the nature of the debt 
and come to the conolusion that it was 
nob shown tha t it had been oontraobed 

(9) [1854] 6 M.I. A. 393=18 W.R. 81=2 Ba- 
ther 29=1 Bar. 552 (P.O.). 
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'for an immoral purpose. In the end the 
deoree of the High Court was set aside 
and the deoree of the Court of first in- 
stance dismissing the plaintiff’s suit was 
restored. 

Now certain observations fall to be 
made in relation to tho above judgment 
of the Judicial Cornmibfcee. It was a case 
of a joint family to which the rule of 
survivorship applied and in which there 
was no devolution of any inheritance of 
one deceased rnemboi’ on another mem- 
ber or members as heir or heirs; yet 
“their Lordships say that the property 
descended to the two sons, Bhikhareo Lall 
and Bujrung Hahyo, from their father 
Kuhhya Lall on his death in the ^^ear 
1850. Further speaking of the interest 
of Kantoo Lall, their Lordships again 
state tho question as if it were a case of 
hiB father dying and leaving Kantoo Lall 
•as his heir and the property having come 
into his hands in tliat status From this 
1 make tho deduction that the interest 
coming into tho hands of a son on the 
death ot his lather by survivorship in a 
Joint Hindu famijy may still be treated 


-as assois in the hands of the survivor and 
is liable for tho debt of the deceased 
father m the same way as if it had de- 
volved by inheritance The second de- 
duction is that the liability or freedom 
of tho son to pay tho father’s debt de- 
.pends on the nature of the debt and that 
there is no freedom from the obligation 
y reason of the fact that the estate out 
of which tho discharge is claimed is an- 
cestral or self-acquired property of the 
ather Thia antitlicsis between the an- 
■cestral and the self-acquired property is 
flignihoant; both, though vastly diver- 
gent in several legal incidents, for ins- 
tance, power of alienation, are placed on 
•the same footing in relation to the son’s 
obhgation to discharge the father’s debt. 

The third and the most important de- 
■duction is that it is not only the father’s 
interest but also the son’s interest in 
•the family estate which lies under the 
obligation to discharge the legitimate 
•debt of the father This is admittedly 
M while the family is undivided. But 
the share which would be allotted to 
the BOD on a partition between him and 
nis father represent the same interest in 
a defined form which the former possess- 
-ed in the family estate before the parti- 
tion. To my mind this is indisputable. 
It follows that the obligation will rest 


on the share as effectively as it did on 
the interest. 

Suraj Bunsi Koer v. Sheo Prasad 
Singh (lO). In this case thoir Lordships 
of the Judicial Committee approved of 
the dictum of Weatropp, C. J., iu Uda^ 
ram Sitaram v. Ranu Panduji (il) 
which IS as follows' 

Subject to certain limited exceptions (as, 
for instance, debts contracted for immoral or 
illegal purposes) the whole of tho family un- 
divided estate would be, when in the hands of 
tho Bons or grandsons, liable to tho debts of 
tho father and gmudfather." 

In this dictum stress is laid not on 

undivided ” character of the estate but 
on the whole " as opposed to a portion 
only of the same estate To my mind 
fchis dictum would apply to a case in 
which there is an est'ate or a portion 
of an estate in the hands of the sons or 
grandsons which was at the time when 
the debt was incurred an undivided 
estate. 

Mt Nanomi Babuasin v. Moduli 
Mohun (12) This case contains the 
well-known dictum of Lord Hobhouse: 

“ Destructive as it may be of the principle 
of independent coparcenary rights in the 
sons, tho decisions have for some time 
established tho principle that the sons can 
nob set up their rights against their 
father's alienation for an antecedent debt, or 
against his creditors’ remedies for their debts 
if nob tainted with immorality. On this im- 
portant question of the liability of the joint 
estate thoir Ijordships think that there is no 
conflict of authority." 

The matter on which I want to lay 
stress is that in tho quotation just now 
given two different situations indepen- 
dent of each other are contemplated, one 
is the father’s right of alienation and the 
other is the creditors’ remedies for their 
debts. From this I deduce tho argument 
that it is incorrect to state that the 
sous* liability for their father’s debts is 
co-extonsive with the father’s power of 
alienation and therefore when the latter 
is lost the former also vanishes. 

The other matter to be noted is that 
the oreditors’ remedies for their debts 
are stated in rel’dtion to the absence of 
the sons’ rights against suoh creditors. 
As soon as a legitimate debt is incurred 
the son comes face to face with the credi- 
tor and the contest lies between them. 
Sure ly it cannot bo su^irested that if the 
'(10) \l880J a UaT."T4H=rj 1. A. S^y C. L. R. 
226=4 Sar. 1 (P.C.). 

(11) 11 B. li. C. 76. 

(12) [1886] 13 Cal. 21=13 I. A. 1=4 Sar. 682 
(P.O.). 
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son pays into the hands of his father a 
sum of money equivalent to the debt in- 
curred and for the purpose of satisfying 
it he is absolved as against his father's 
creditor’s remedies. The right of the 
creditor vests in him against the son as 
soon as the validity of the debt is esta- 
blished. 

The dicta of Westropp, C J , and of 
Lord Ilobhouse in the cases of Suraj 
Bunsi Koei v Sheo Prosad Sitirjli (lO) 
and Mt Nanorni Bahaas in v Modun 
Mohvn (12) respectively were affirmed in 
Bhagbut Pershad v Mt. GirjaKoei (13) 
Meenakshi Niiidu v Ramaya Knun- 
den (14). The judgment of their Ijord- 
ships of the Judicial Committee in this 
case shows that joint family property in 
the hands of the son could he treated as 
assets " and it is further to be noted 
that as in the case of Giidhari Lall v. 
Kantoo Lall (8), the question of the lia- 
bility of the son’s interest in the family 
estate arose in the father's lifetime. 
Lord Fitzgerald, in delivering the judg- 
ment of the Judicial Committee, said. 

" Tho Subcrdinata Judge, who examined 
the ovidoncp \vith the greatest eare, correotly 
came to tho conclusion that there was no 
satisfactory ovidonco that tho debt wa^i con- 
traotod for illegal or immoral purposes .... 

, that it was a debt contracted by 

the lather and coming within the ordinary 
rule of Hindu law with reference to an estate 
such as is now b^foro thoir Lordships, that 
the son would be liable for the debt contract- 
ed by the father to the extent of tho assets 
coming to him by descent from the father, 
and that his lutercst in tho zeiiiindari was 
liable, and might be sold for tho satisfaction 
of that dobt." 

in my opinion it is incorrect to hold 
that the rule of law making a Hindu son 
liable for the debt of his father where he 
has assets in his hands is restricted to a 
case in which the son has received pro- 
perty by inheritance alone. 

This briugs me to the latest pronounce- 
ment of their Lordships of the Judicial 
Committee in the case of Brij Ndrain 
V Mangla Pi'asad (7) The old rule 
given effect to in the previous deci- 
sions that the son's liability commences 
as soon as the debt is incurred and 
not only when the debtor is dead was 
re-affirmed. It seems to me that the 
following observation of Lord Dunedin, 
who delivered the judgment of the Judi- 

(13; [18B8] 15 Cal. 717=15 1. A. 99=5 Sar. 

18C (P.O.). 

(14) [1889] 12 Mad. 142=16 I. A. 1=5 Sar. 

271 (P.C.). 


cial Committee in this ease, throws » 
flood of light on the underlying principle 
of the son’s liability : 

“It cannot bo denied that the law on the* 
Bubjeot of what binds an estate whoa the- 
xnanager of joint family estate is the father, 
and the other members are the sons, is in a 
state which is somewhat illogical and in the 
absence of binding authority could not be ac- 
cepted. On the one hand it is settled law 
that the manager a.s such cannot bind the- 
estate at hia own free will and without any 
compelling cause so as to bind the other 
meinbers He oaii bind iL tor necessity, the 
necessity bei ng the necessity of the family, 
and so far tboie is no difliculby in principle, 
though tho question of whothec in any parti- 
cular instance there was a nocepsity, may, 
like other questions of fact liable to be in- 
volved ID a question of degree, be difficult to 
decide. But then there cornea in the further 
doctrine that, a debt having been contracted' 
by the father, the pious obligation incumbent 
on tho son to see his father's debts paid pre^ 
vents tho son from asserting that tho family 
estate, so far as bis interest is concerned, ia- 
not liable to purge that debt. It may become^ 
liable by being taken in execution on tho back- 
of a decree obtained against the father or it 
might become liable by being mortgaged by 
tho fathei to pay the debt for which otherwise- 
dcoroe might be taken and execution bo 
sought.” 

To my mind nothing cculd be clearer 
than this 9bat(3iTjent of law. It esta- 
blishes throe principles (l). That th©' 
debt binds the estate ; (2) That the- 

son’s interest in that estate is also bound 
and (3) that the liability may be enforced 
either under a mortgage by the father or 
by execution of a simple money decree 
obtained against the father .alone. If 
therefore these are the principles oii' 
which the liability of the son's interest 
in the family estate rests I for one am 
unable to see how the liability to purge 
the debt is wiped off by the fact that 
what was at the date of the debt arv 
interest has subsequently by the effect 
of partition become a specified share of 
the son in the family estate. 

In the case of Masit UUah v. Damodar 
Prasad (15), Mr. Ameer Ali, in deliver- 
ing the judgment of the Judicial Com- 
mittee, quotes the following from Vijna- 
neswara ; 

"Again VijDBiiGSwara, commenting on the- 
followmg enunciabion of Yajnavalkya (II, 50^ 
(a), ‘The father being gone to a foreign 
country or deceased (naturally or civilly) or 
afflicted with an incurable disease, the sens- 
or their bodb must pay hia debt, but, if die- 
puted it must be proved by witnesses,’ atatea- 
that 'Brihaspati aays : 'The aona must pay 

(15) A. I. B. 1926 P. C. 105=48 All. 518=53^ 
1. A. 204 (F.G.). 
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the debts of their father when proved as if it 
weio their owu (i. o., with interest); the 
grandson hriS to pay only the principal while 
the groat-grandbon shall not be compelled to 
pay anything unless he has asaotB." 

His Lordship proceeds : 

'The Hindu lawyers appear to have made a 
difference in the obligations resting upon 
sons, grandsons and great-grandsons. The 
son fivas bound to discharge the ancestral 
debt as his own, principal and interest, whe- 
ther he received any assets or not from the 
ancestor. The grandsons had to discharge 
the dobt without interest and the great-grand- 
son fj lialiiJity arose only if he received any 
assets from the ancestor. The British Indian 
Courts have bold that the son and grandson 
are not liable for any dobt unless they receivn 
assets and that the obligations of each of 
them, sons and grandsons, are co-oxtaiiKive. 
In the case of Lb i; Xara^ti v. MaiKjhi Pi a- 
sad (7), the sfjri’^i liability is expressly laid 
down, and their Lordships think that the rulo 
extends equally to grandsons and great- 
grandson:*.'’ 

On the authority of the above quota- 
tions I am quite clear in my mind that 

assets ’ in the hands of sons, grandsons 
and great-grandsons must also include 
the whole of the family estate or a por- 
tion theieof. This being so, the liability 
ot the Hindu son must subsist so long 
as any portion of the family estate is 
found to 1)0 111 his hands. Patkar, J , in 
his able judgment, if I may respectfully 
say so, in the case of Annahhat Shankar- 
hhat V Shivappa Diindappa (4), quotes 
the following comment of Mifcakshara on 
the Yainyavalkya quoted in Mr. Ameer 
All's judgment 

By tho usa of the plural number in 'sous 
and grandson?,’ (it is indicated that) if there 
arc several sons who are divided, they should 
pay according to their respective shares. If 
they are undivided and are living jointly in a 
body, giving tho managership according to 
qualifications, it appears that the manager 
alone should pay. As says Narada (ch. 1 
verse 2) Therefore, where the father is 
dead, the sons should pay the debt each ac- 
cording to his share, when they are divided- 
or if undiMded (it should be paid) by one who 
holds tho lead fm the family.)" 

As pointed out in their judgment with 
reference to tho Privy Council decision 
in Brij Narain v. Manqla Prasad (7) 
the liability of the sons to pay the 
father’s debt arose even during the life- 
time of the father. On principle there- 
fore I oan see no escape from the position 
that tho partition cannot have the effect 
of absolving tho son of his liability 
where under partition be has reoeived a 
portion of the family estate 

The Bombay case just now mentioned 
is a direct support in favour of an aflfir- 


mative answer co tho question under con- 
sideration and so is the decision of three 
out of five learned Judges in the case of 
Subramama Ayyar v. Sabapathy Aiyar 
(3). The leading judgment in support 
of tho opposite view was delivered by 
Srinivasa Ayyangar, J,, in the above' 
case For the reasons stated in the pre- 
ceding portions of my judgment, I am 
unable to agree with the opinion of the 
learned Judge. I say so with the greatest 
respect. Most of the arguments used by 
the learned Judge would seem to have 
been considered by me already yet in 
deference to the learned Judge’s view I 
propose to advert again very briefly to 
two of such arguments. The one argu- 
ment is that the liability of tho family 
property for the father's debts depends 
on tho father’s power of alienation as 
the manager of the family. I am unabl©' 
to accept this view of law The autho- 
rities establish beyond any doubt that 
the father can make an alienation of the 
family property and also without exer- 
cising the power of alienation he: 

may by incurring a debt) so long as ib is not 
for an immoral purpose, lay the estate open to 
be taken in execution proceeding upon a de- 
cree for payment of that debt, Naiaiii V. 
Mangla Prasad (7)." 

I am unable to interpret the above' 
quoted propostion of law laid down by 
Lord Dunedin as merely an extension of 
tho power of alienation or in the sense 
that if the power of alienation is lost by 
reason of partition the liability of the 
estate to be taken in execution is also 
lost. To my mind the said power and 
the said liability are nob inter-depen- 
dent. They are independent of each 
other. 

Another answer to this argument may 
be this that the debt for which the liabi- 
lity is laid on the family estate was in- 
curred by the father while the family 
was joint ’and while he occupied the* 
position of the manager of the family. 1 
think it is reasonable to say that the 
estate becomes bound from the date of 
the debt in the incurring of which the 
power of alienation could have been exer- 
cised. 

The second argument and this is the- 
argument which has been used in the- 
case of Gaya Prasad v. Murhdhar (2) iS' 
that the affirmative answer to the ques- 
tion leads to the *result that the family 
estate stands charged with the liability 
yet it is agreed that it is nob sa 
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oharged. With great reepeot it aeemB 
to me that the argameot lays too 
much streBs on the technical aease of 
the word "charge.” According to the 
decisions ol the Judicial Committee 
already quoted, the family estate in- 
cluding the son's interest is "hound” 
and "liable” to purge the debt In that 
sense the debt may be treated as a 
charge; hut the effoctivenoss ol the 
charge according to the same authoribios 
IS restricted to assets in the hands of the 
son antf ceases if the estate lusses out of 
his hand. In that state of things the 
liability is not a charge and this is so by 
reason of another principle of law which 
.protects a bona Hde transferee Wo are 
all familiar with oases of a charge where 
it operates against one class of persons 
and does nob operate against another 
class of persons. My answer therefore to 
the question is in the aifirmative and 
and this answer is consistent with the 
decision of a Beiioli of this Court in the 
case of Jageshtcar v. Mant Ram (15) and 
with a previous decision of mine in J ai 
Naratny Mahabir Prasad (16) 

Raza, J — I have very few words tc 
add to the judgments that have already 
been delivered and in which 1 concur I 
would also answer the question in the 
allirmative In my opinion, though a 
Hindu son, iwlio has already received his 
heritage may no longer bo compelled to 
discharge his pious obligations iii res- 
pect of debts incurred by his father after 
his separation, but he is liable for debts 
incurred before partition and for debts 
after partition to the extent of the 
father's assets in his hands- The son 
will of course 1)0 liable if the partition 
was unreal or even, if otherwise, it was 
made with intent to defeat the father's 
creditors or had resulted in defeating 
them. I also prefer to follow the Full 
Bench decision of the Madras High 
■Oourt in the case of Suhramania Ayyar 
V. Sabapathy Atyar (3) A simple ore- 
editor of a father in a 'joint Hindu family 
is entitled to recover the debt from the 
shares of the sons even after a bona fide 
partition between the father and the 
BODS. The property will remain liable 
even if it is partitioned. Sons who are 
divided are liable for the debts of the 
father to the extent of the family pro- 
perty which comes to them under the 

ipartition. 

(16) A. 1. R. lO^rOadh 170:=9 Luck. 3%. 


Ram (FB) (Pallan, J.) l92Si 

(After receiving opinion of the Fall 

Bench ) 

Pullan, J. — The main question raised 
in this appeal was referred by me for de- 
cision by a Full Bench. That decision 
has been received and the finding is that 
sons of a Hindu father are liable to pay 
the personal debts incurred by their 
father out of the family property which 
has come to them by partition although 
the decree was passed against the father 
alone after the partition This finding 
establishes the liability of the sons who 
have contested the present suit. I have 
been asked to consider a further question 
namely, whether the failure of the credi- 
tor to make the sons parties to the suit 
has any effect on the present case. This 
question was clearly included in my 
order of reference and it was considered 
by the learned Judges who constituted 
the Bench Although no particular stress 
was laid in their judgments on this as- 
pect of the case, I cannot concluilo that 
it did not receive the full abtonbiori of 
the learned Judges, and 1 am bound to 
accept their decision as it stands The 
sons therefore aie liable to the extent of 
the family property which they received 
by partition and tho judgment of the 
lower Court is correct and mu=fc be 
affirmed 

The only other question raised in ap- 
peal is that of costs. Tho Munsif laid 
tho costs on the parties .ind the lower 
appellate Oourt altered that finding and 
decided that the plaintiff ought to receive 
the costs of tho suit as he was success- 
full in the mam. I have bo consider the! 
order of the lower appellato Court, and! 
I must hold that that Court exercised its! 
disoiebion in the matter of costs with 
due care Ho was clearly at liberty to! 
differ on this point from the view taken! 
by the Munsif As he did so, I am bound 
by the view of the lower appellate Court 
unless it is demonstrably wrong. As the 
order of the lower appellate Court is a 
reasonable and proper order, I decline to 
interfere. 

The appeal is dismissed with costs 

V.B./n.K, Appeal dismissed. 
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Stuart, C. J. and Raza, J, 

CUaiyJrapal Dube — Plaintiff Appel- 

lant. 

V. 

Mu^iammafl Salamaiuliah and other.R 
Defendants — ReepondentB. 

First Appoal No 103 of 1928, Decided 
on 7fch Au^uab 1929, from deoree of Otfg., 
Sub-Judge, Pai'tabgiirh, D/- 16th May 
1923'. 

(a) Civil P C, O. 21, R. 53 — Holder of 
decree becomei repreientative of holder of 
oUached decree from date on which attach- 
ment is ordered and not on dale on which 
he appliea for attachment — Suit under O 21, 
R. 63, by ruch repreientative ii barred if 
not brought within lime, 

A hold a simple money dooree against Ji 
who held bwo deorees aga'mt 0. ]i attached 
the ‘^haro belonging to O in oxecution of oiio 
of hits (l^areoB C'> husband h, howovor, 
brought an objection under O 21, H. 58, 
which \VA9 allowed and the property was 
released, i? who ought to. have contostod the 
release within one year took no aolion, A ap- 
plied to attach the iighta of B under the two 
dooroes within time but his application boing 
out of order was put up just after tho period 
of one } oar had expired, when tho order for 
attachm^jnt was passnd 

llfid that A could not bring a suit to con- 
test tba release of the property from attacli- 
meut .as h'^ became 7iN representative under 
O. 21, U jJ, not on the day when ho applied 
for iittachnicut of B\ docren but on tho day 
when the attachment of B*s decroo was 
ordered and as on that data U could not have 
brought a suit to contest the release of pro- 
perty from atlachnienb by reason of the pros- 
cribed period of ono yoar ba\ing expired, 
neither could his rcprcbontativo bring a suit. 

LP ‘114 U 1, 2] 

(b) Jurisdiction- Suit for declaration that 
properly released is liable to attachment — 
Value of decree and not of property attached 
determines jurisdiction. 

A suit for declaration that property 
rclcas d from abtschmont in cxec.ution of 
de cron IS Imbl' t(i attiichmeut doci not lie in 
a Court oth>’r than tho l^ourt of Miinsif, 
when the amount of decroo ii within the 
pecuniary limit of the jurisdiction of tho 
Court of a Muniif, the value of the property 
attached is not material A. I. l! l^lb i' C 
18, Foil [P 414 L 11 

Lladha Krishna and S. N. 
for Appellant 

All M lihaminad — for Hospoddont 1 

Judgment.— The plaintiff-appelUnt 
Cliandrapal Dabey is the holder of a simplo 
money deoree for Rs. 4,543-5 against Lach- 
man Prasad. Dachman Prasad is the holder 
of two decrees against Saera Bibi in res- 
peot of costs incarred in a litigation in 
which they were opposite parties. One 


decree is for Rsi 993-11-7. This is dated 
18th Febiaary 1926. The other deoree ie 
for Rs 52. This is dated 22od April 1927, 
Laohman Prasad attached a share of 4 
aniias 104 pies belonging to Saera Bibi 
in Chak Adil Khan in execution of his 
deoiee of 18th February 1926. Muham- 
mad Salamatullah, the husband of Sacra 
Bihi, objected on 8th Novum her 1926 
under 0. 2L, R. 58 that the share in 
question was not the propeity oF Saera 
Bibi, as sbo had mortgaged the bharo to 
Zainab Bibi und ns Ziiiiiab Bibi had 
obtained a pielimimiry deoieo for fore- 
closure in robpcct of that sbaio. IIo 
continued that he was a transfereo of 
Zainab Bibi’s rij^lits and that he had 
obtained a final dccrco fur roreolosure 
and that ho wan tliiis (he solo proprietor 
of the share. His claim being nocopted 
by tho Court executing Lachmsii Prasud’s 
decree the property whs released on 4tli 
December 1926. Lachman Piasad was 
then obliged under tho provisions of 
O. 2L, Kb 63, if bo oontoBtod tho uonect- 
iiesa of this decision, to institute a suit 
within a year, that is to say, up to 5th 
December 1927, as 4th December 1927 
was a Sunday. Ijaohman Prasad took 
DO action in the matter. 

G)iiindr(i]ial Duboy applied to attach 
the nglibs of Lacliman Prasad in tho 
two decrees which he held against 
Suera Bibi. Ho applied to attach 
these riqhts on 3rd Deceinlior 1927. On 
5Lh December 1927 he instituted the suit 
out of which this iippeai arisen against 
Muhammad Ralarnatulliih, Kjera Ihlii, 
Ziiincb Bihi and Laclunan Pxasad for a 
declaration that tlio transfer by Saera 
Bibi was hcbitiouB, bliab Zaiiiah Bibi bad 
obtained no rights under tlial transfer, 
that Muhammad Ralamatuliah had ob- 
tained no right from Zainah Bibi and 
that the share of 4 annas lOi pica in 
Chak Arhl All was still tlio piojierty of 
Sacr.i Bihi and liable to attachment in 
Lachm.iii Prasad's decree Now it is to 
be noted that on 5bh Decornber 1927 
Gbandrapal Dubey had nob attaclied the 
decree held by IjachLiiari Prasad against 
Saera Dibi As we hvive baid he applied 
for the attaohmont on 3rd Decomher 1927. 
Unfortunately a copy of his application 
is not on the record But wo know this 
much — that tho application was not iu 
order, for we find from Ex A-1 that bis 
application, which admittedly was of 
3rd December 1927, was put up on 6tb 



414 Oudh 


1929 


Ram Sewak v. Lalta Pershad (PuIUq, J ) 


December L927 after correction and the 
order for attachment was passed on 6th 
December 1927 The learned Judge who 
heard the suit has dismissed it on two 
grounds He dismissed it on a hading 
that Chandrapal Dubey on the date he 
died the suit had no right to execute the 
-decree held by Lachman Prasad, and that 
on the earliest date when he had a right 
to execute the decree held by Lachman 
Prasad any suit of the nature was time- 
barred. He dismissed it in the second 
place because he held that the suit should 
have been died in the Court of a Munsif 
jThe learned counsel for the appellant 
'admits that the suit should have been 
died in the Court of a Munsif. He ac- 
'copts the decision of their Lordships of 
the Judicial Committee in liadha Kuar 
V. Beoti SiTnjfi (l) as showing that the 
suit did not lie in a Court other than 
the Court of a Muusvf It is clear that 
as far as Chindrapal Dubey is concerned 
,he could obtain no more than Es. 
l,045-ll-7 and that the value of the share 
in Chak Adil Khan is not material. 

The learned counsel has rightly pointed 
out that if we take the view that Chandra- 
pal Dubey had a right to bring this suit 
we could give him all that he desires 
which would be an order returning the 
plaint to the Court of a Munsif for 
determination on the merits. We, how- 
ever, are of opinion that Chandrapal 
Dubey has no right in the matter. Hia 
right to be considered the representative 
of Lachman Prasad is based on the provi- 
sions of 0. 21, R. 53 (3), Civil P. 0. 
iChandrapal Dubey is the holder of a 
jdecree against Lachman Prasad. lie is 
jseeking to execute that decree by the 
iattachment of a decree for payment of 
Imoney held by Lachman Prasad. Thus 
;he is a representative of Lachman Prasad. 
But when did he become the represen- 
tative of Lichmiin Prasad Clearly not 
Ion the day on which he applied for the 
lattachrnont of Lachman Prasad’s decree 
but on the day when the attachment of 
Lachman Prasad’s decree was ordered. 
That day was 6th Dacember 1927 and as 
ithe learned trial Judge righWy remarks, 
ion 6bh December 1927 Lachman Prasad 
jcould not have brought a suit to contest 
(the release of the property from the 
^attachment and if the holder could not 
have brought a suit on that date his 

'(f) AyTrR.l916fPrc7l0=38“An. 408=iiT 
A. 187 (P.C.). 


representative certainly could not bringl 
a suit either, fn tLiese circumstances wet 
uphold the decision of the learned trial 
Judge and dismiss this appeal with costs. 

r.m/r.K. AppciU dismissed. 

A. 1. R 1929 Oudh 414 

Pqllan, J. 

llam Sewak and others — Defendants — 
Appellants. 

V. 

Lalta Pershad and another — Plaintiffs 
— Respondents. 

Second Appeal No 275 of 1928, Decided 
on Ist November 1928, against decree of 
Addl. Sub-Judge, Hardoi, D/- 30th April 
1928. 

Cosharer — Person entitled to joint pos- 
session may be granted decree for joint pos- 
session even if he has never been in posses- 
sion at all. 

A porbon who la entibleil bo poaaossion 
jointly with others* can le printed a de- 
ciee lor joint poaaesaion not only if he was 
originally in joint possession and has bean 
Hubsetiuoobly ousted bub even if he had never 
beau in possession at all .1, I. R 1027 Oudh 
4G7, A l.R. 1021 Oadh lOG, ‘di A'l IjO, Rel. on, 

[P 415 G 1] 

K. P. Mtsra — for Appellants. 

Badha Krishna — for Respondents. 

Judgment. — The subject-matter of 
the suit from which this second appeal 
arises is the khudkasht land of a certain 
Bhawani Din This Bhawani Din owned 
16 biswansis share in the village and he 
executed a deed of gift on 26th April 
1920, by which he gave two-thirds of 
this khudkasht property to his daughter- 
in-law Mt. Mithni and one-thiid share to 
his brother Hira Lai. Bhawani Din 
died shortly afterwards, and we find that 
in the year 1924, Mt. Mithni was shown 
to be in exclusive possession of certain 
plots and in joint possession along with 
Hira Lil of certain other plots. In 
1925 Mt. Mithni herself gifted her two- 
thirds share to her son-in-law and her 
daughter. It appears that this gift by 
Mt Mithni was objectionable to Hira Lai 
'and his son and other members of the 
family who took possession of the plots, 
which had been in the exclusive posses- 
sion of Mithni’s donees to get footing 
either in these plots or in the four plots 
which were recorded jointly in the names 
of Mithni and Hira Lil. The donees of 
Mithni brought this suit for possession 
and damages, accruing from the loss 
whiuh they sustained owing to their' 
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being unable to obtain the profits of the 
land. Both the Courts below agreed 
that they could give possession to the 
f)laintids of the numbers which had been 
entered as in the exclusive 'possession of 
Mt. Mithni, but the Court of first in- 
-fltance was of opinion that the civil 
'Court could not award any sum by way 
of damages, as this was of the nature of 
profits, and also that it was impossible 
to grant a decree for joint possession of 
the remaining four numbers. The lower 
Appellate Court disagreed on this point 
And passed a decree for joint possession 
^f the four numbers which had boon en- 
tered in the papers as being owned 
jointly by Mitlini a-id Hira Lid, and also 
passed a decree for damages as mesne 
profits, the amount of which was to be 
determined later 

It is argued in appeal tliat this deci- 
'sion IS correct and that the plaintiffs* 
only remedy in a case of this kind is by 
way of a suit for partition or a suit for 
sprofits or both in the revenue Court. 
There is, however, a decision of the late 
Court of the Judicial Commissioner of 
Cudh which has not been dissented from 
.but rather accepted as authority by a 
Bench of this Court in the case of Jala- 
luddin Khan v. Bampal (1) which is 
distinctly in favour of the plaintiffs in 
the present suit 1 refer to the case of 
Bam Bahadur Singh v. Lai Narsingh 
Fartab (2) This ruling itself is based 
upon a decision of the Allahabad High 
Court, Jagarnath Ojha v. Ram Phal (3) 
which held that a plaintiff who is en- 
titled to possession jointly with other 
person can be granted a decree for joint 
possession not only if ho was originally 
in joint possession and has been subse- 
quently ousted but even if ha has never 
been in possession at all. This case re- 
ferred to cosharors in village rights and 
appears to me to bo applicable to the case 
before me. This is even a stronger case, 
because it can hardly be said that the 
present plaintiffs were never in posses- 
sion, for they inherited the rights of 
their donor ' Mt Mithni who was un- 
doubtedly in undisputed possession of all 
the four numbers in dispute along with 
her Gosharera. The lower appellate 
Court finds, I consider rightly, that the 

(1) A. I. R. 1927 Oudh 467=2 Luok 740. 

(a) A. I. R. 1921 Oudh 106=r24 0. 0. 227. 

^3) [1912] 94 AH. 160=13 I. 0. 79=8 A.L.J. 

1312. 


appellants are in the position of persons 
who have taken wrongful possession of 
property and are virtually trespassers in 
so far as the share obtained by the plain- 
tiffs from Mt. Mithni is concerned. This 
is not a case in which the parties should 
be sent to obtain an order of partition 
from the revenue Court. It might be 
necessary to do so in their own interests 
later on but a decree for joint possession, 
even if it is not what the plaintiffs 
specifically ask for in their plaint, can 
on the authority of the Judicial Com- 
missioner’s Court to which 1 have re- 
ferred, be properly granted Nor is there 
any difficulty as to granting a decree for 
mesne profits or damages, whichever it 
may be considered to be, as this is in no 
way the same as a suit for profits bet- 
ween cosharers contemplated in the 
Oudh Rent Act; In my opinion, there- 
fore, the decision of the Court below is 
correct and I dismiss the appeal with 
costs. 

S.N /r.k Appeal dismissed. 

A. I. R. 1929 Oudh 415 

Wazir Hasan, J 

Btndha Din Teicari — Plaintiff — Ap- 
pellant. 

V. 

Ram Harakh Dubeij — Defendant — 
Respondent. 

Second Appeal No. 5 j of 1929, De- 
cided on 31st July 1929, from decree of 
Addl. Sub- Judge, Sultanpur, D/- 20th 
November 1928. 

Deed — Conitruction — Words nailan bad 
naslan and batan bad batan denote absolute 
estate in gifted property. 

Where the donor states that the donee is to 
possesa rights in the gifted property iiaalan 
bad naslan and batan bad batan (generation 
after ^generation) and that ho and hia heira 
and suocoSBors shall h.ive no right left in the 
gifted property, then or in future, the donee 
gets an absolute estate. The words naslan 
bad naslan and batan bad batan have always 
been held as words denoting an absolute 
estate ualess the document is full of contra- 
dictions which take away the litoral meaning 
of those expressions : 14 GaL. 296 (P. C.), 

A. I. B. 1922 Oudh 42 and A. J R. 192G Oudh 
561. Ref. [P 416 G 2] 

Khaliq-m-3aman — for Appellant. 

Hyder Husein — for Respondent. 

Judgment. — This is the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur dated 
20th November 1928, reversing the de- 
cree of the Munsif of Musafirkhana. dated 
8th September 1928. The ease is such a 
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simplo and clear ono that 1 propose to 
dispose it of in a few words 

One Mb. Muniii obtained title to cer- 
tain plots of land under a deed of shan- 
kalp executed by her father on 24:th Sep- 
temhov 1890 and a^ain under a will made 
by the s^amo ^entlcin.ui on 9bh Septem- 
ber 1891. Tlii> ftiLhor dieil more than 
20 years Mt Miinni entered into 

Ijossession of the yiiopL-rty oovoreil by the 
hliankalap and I ho will iiud contitiiied in 
possession till 27th Apiil 1910. On that 
date ?ho made a ^ift ct that property in 
i'avmir ol the plauitilf. The plaintitt’s 
case IS thal the defeodunt lias unlawfully 
disfinssessod him f’om the jji’opoitv jyiftod 
to him by Mt Muiini 'fbodelonce, with 
whieii we aio conconiofl in the present 
appeal, IS that ]\i h Munni had no title 
to conler for the reason t'hat under the 
gift and tile will of lior f.ithcr she ac- 
quireil only a life-estate in the property 
in suit. 

The Court oi Uist instance on the in- 
terpietation of tlio two documents men- 
tioned dhovG caiuG to the conclusion that 
they both clearly and unequivocally con- 
ferred an absolute estate on Mt. Munni 
The result was that the plaiutid's suit 
was decreed by that Court. On appeal 
by the defendant tho learned Additional 
Suboidiualo Judge interpreted the two 
documents as conferring an estate for life 
only. It is urged that the view taken 
by him as to the interprotatiun of the 
two documentB in question is entirely 
wrong. 

Obviously the first thing done by the 
learned advocate for the appellant was 
to lead the two documents When i road 
them with him, I confess f received a 
shock at tho reasoning with which tho 
loaruel Additional ^uhjrdinate Judge 
persuaded himself to the interpretation 
that the two documents couferred a bare 
life estate on Mb. Munni. He has on- 
tiiely Ignored the etlect of the words 
used ill those documents . not only their 
ofiect hut it seems to me that ho lias also 
ignored tho words themselves if he knew 
the obvious and the only meaning of 
those woids. Ho has used two argu- 
ments in support of his opinion One is 
that the donee is a Hindu female. The 
second is that the documents confer 
merely right to possession. Of course as 
a fact it IB true that the donee is a Hindu 
female but that in itself is not a suffi- 
cient reason to deprive the words used 


of their natural import. The second rea^ 
son employed by the learned Additional 
Subordinate Judge is altogether incorrect 
on merits. Both tho documents purport 
to transfer haqrib (rights) and the hissa 
(share) of the donor m favour of the^ 
donee. 

Coining to tho words used in the tv.'o 
documents I find that no more emphatic 
language could bo employed to deuote 
a gift of ab'-olube estate. Tbe doneej 
18 to possess rights iii tho gifted pro-' 
perbv nasl.i.i bad nislan and baban bad| 
batau (geiiorabioii .\.fter gonoration].' 
Turtber, tho do>u_u stales that bo and iiis 
hoirs and succo^bors shall have no light 
left in the giltod property either Llien or 
in future. Tlie vvords iiaslan bad naslan, 
and batan bad batan liave always been 
held as words douotiiig an absolute estate 
Thry may nnb bo words of art but tho 
meaning which those words hear cannotj 
connote any other estate than an estate! 
of inheritance and I cannot conceive in' 
tho context of any document unless the- 
document is lull of oontiadictions wordsi 
wdiich can take away or cut down the! 
literal meaning of tliose expressions. In' 
the present case, however, there is no- 
thing in tho context to produce that 
etfect. 

Having regard to tho fact that there is^ 
still a possibility of the subordinate judi- 
cial Courts interpreting a document of 
this nature as conveying or bequeathing, 
a hare lifo-esbato it is desirable that 
reference may bo made to some decided 
oases on the subject. The foremost irt 
the olasd of such cases is the decision of 
their Lordships of the Judicial Com- 
mittee in iTarihar Bakhslt v. Uman 
Per shad (l). The other case to which 
refotence may ho madft is Karim Dad 
Khan v. Mt Bibi Ghafuran (2) and 
lastly to tho ease of Ahmad Azim 
Shaft Jan (3). 

Tho appeal is allowed, the decree of 
the lower appellate Cjurt ia sob aside* 
and the decree of the Court of first in- 
stance restored. The phiintid-appellant^ 
will get liis costs in all thj Courts. 

k.M./r.K, Appeal allowed. 


(1) [18S7] 14 Oil. 296=14 I. A. 7=1 Bar, 76& 
(P.C.). 

(2) A. 1. A. ]922 Oudh 42. 

(3) A. 1. A. 1926 Oudh 361. 
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Wazir Hasan and Srivastava, JJ. 
Dutgd Prdsad Mdnna Lai Appellanfe- 

V. 

Cawnpore Flour Mills Co- Ltd. Res- 
poadenb. 

Second Appeal No. 457 of 1928, Decid- 
ed on l^th July 1929, againab decree of 
Sub-Judge, Mohanlalganj, Lucknow, D/- 
llbh Sepbember 1928. 

(a) Contract Act, S. 230— Caiei of pre- 
lumption in S. 230 are not exhauitive. 

The throe oases meutioned in S. 230 in 
which contract to that efiect may be presumed 
are by no moans exhaustive. [P 418 0 2] 

(b) Contract Act, S. 230— Agent having 
special property or interest in subject mat- 
ter of contract can sue in his own name on 
contract. 

Where an agent has a special property or a 
beneficial interest in the subject matter of the 
contract he is entitled to enforce it even 
though his reproBontabive character may have 
been declared at the time of the contract : 24 
Mad. 130, Foil. ; W%lham& v. Millington^ 2 R. 
R. 724, Rel. on. [P 418 G 2J 

(c) Contract Act, S. 230 — Agent by hav- 
ing powers to contract does not become 
principal. 

The position of an agent cannot be improv- 
ed so as to give him the status of a princi- 
pal by the mere fact of his being given ex- 
tensive powers or being allowed to make con- 
tracts in hiB name. [F 417 G 2] 

Ali Zaheer — for \ppellanb. 

J. K. Tandon — for Respondeub. 

Judgment. — This is a second civil 
appeal arising oub of a suib for damages 
for breach of coutracb. A joiub sbock 
company known as the Karaundia Indus- 
trial Development Company owned a flour 
mill named as the "Lucknow Flour 
Mills.” On 9th January 1925, the K. I. 
D. Company entered into an agreement 
with the Cawnpore Flour Mills Ltd., 
under which agreement the Cawnpore 
Flour Mills were to bake over the Luck- 
now Flour Mills and to work it for 
the period of ten years on certain 
terms and conditions set forth in 
the agreement. The plaintiff’s ease is 
that in December 1925, the defendants 
purchased some bags of dour, as detailed 
in the plaint from them, at the rates 
agreed upon between the parties, and that 
Bubsequently they did not take delivery 
of the goods which resulted in loss to the 
plaintiff company. Tais snit vvas origi- 
nally instituted in the name of the Luck- 
now Flour Mills but subsequently at the 
instance of certain creditors of the K. I. 
Company an order of compulsory 
1929 0/63 A 54 


winding up of the said company was made 
by this Court. An application was made 
for amendment of the plaint, which was 
allowed and as a result thereof the name 
of the Cawnpore Flour Mills was substi- 
tuted as plaintiff in place of the Lucknow 
Flour Mills. 

One of the defences raised on behalf of 
the defendants was that the transactions 
in suit took place between the Luoknow 
Flour Mills and the defendants and that 
the Cawnpore Flour Mills who were 
merely in the position of agents for the 
Lucknow Flour Mills were not entitled 
to maintain the suit. The learned Mun- 
aif who tried the suit accepted this plea 
of the defendants and dismissed the suit. 
On an appeal by the plaintiff company 
the learned Subordinate Judge of Mohan- 
lalganj disagreed with the view taken by 
the trial Court as regards the plaintiff’s 
right to maintain the suit and decreed 
the plaintiff's claim. 

The defendants have filed this second 
appeal and the only oontention urged on 
their behalf in support of this appeal is 
that the position of the Cawnpore Flour 
Mills in relation to the Luoknow Flour 
Mills is merely that of an agent and this 
being bo they are not entitled to maintain 
the present suit. 

As regards the question of the relation- 
ship between the Cawnpore Flour Mills 
and the Lucknow Flour Mills the position 
taken up on behalf of the respondents is 
that the contract of agency was confined 
to the working of the mills and did not 
extend to the sale of the goods. We have 
carefully examined the terms of the deed 
of agreement dated 9th January 1925. 
The plaintiff company have been descri- 
bed in this document as "the working 
agents" and under its terips they are 
authorised to work the mills and to carry 
on all its business including contracts, 
sales, purchases, receipts and payments.” 

Emphasis has been laid on the fact 
that they were allowed the sole control 
and management of the business and they 
were also authorised bo make contracts, 
sales and purchases, etc. in their own 
name. We are clearly of opinion that 
the position of an agent cannot be impro- 
ved so as to give him the status of a priu- 
oipal by the mere fact of his being given 
extensive powers or being allowed to 
make contracts in his name. On a care- 
ful examination of all the terms of the 
agreement we are satisfied that the pjsi. 
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tioa of (;he plainbiff company was oily 
that of an agent, as contended by the de- 
fendants-appellants. 

The learned counsel for the plaintiff 
company also contended that the transac- 
tion in suit v^as as a matter of fact made 
between the defendants and the plaintiff 
company acting in their own right and 
not as agents of the Luckaow Flour 
Mills. We cannot accept the argument. 
Ex. 1 embodies the original contract. It 
shows that the otter for purchase was 
made by defendants to the Giiwnpore 
Flour Mills, who were described as the 
working agents of the Lncknow Flour 
Mills. We. therefore, hold that the 
Gawnpore Flour Mills ware the agents of 
the Luokuow Flour Mills and the con- 
tract in suit was made by them as such. 

The next question is whether the 
plaintiff ooinpiny, even if they entered 
into the contract as agent, can maintain 
the present suit It has been contended 
by the learned counsel for the plaintill- 
respondent that the Gawnpore Flour 
Mills had ftn interest in the contract and 
that they are therefore entitled to sue in 
their own name We think that the con- 
tention is correct and must succeed. 
Gl. 14 of the agreement between the two 
companies provides that 

all BborG.<i, stocks, goods, produoo and 
moveable property relating to the business to- 
gether with all book debts, outstandings and 
the benefit of all contracts in connexion with 
the business shall belong to and be owned by 
the working agents." 

Clause 15 further provides that 

" those stores, stocks etc., shall be taken 
over by the K. I. D Oo., on the termination of 
the agreement, iiUer payment in cash,” 

Admittedly the traasactions in suit 
related to flour which was the produce of 
the Lucknow Mills and there can be no 
doubt that ‘the Gawnpore Flour Mills 
have under this clause of the agreement 
an interest in the said goods, and there- 
fero an interest also in the contract relat’ 
ing to the sale thereof. In Williams v 
Millington (1) it was held that an auc- 
tioneer employed to sell the goods of a 
third person by auction can maintain an 
action for goods sold and delivered against 
a buyer, though the goods were known to 
be the property of such third person. 
The reason given for tliis view was : 

" that an auotiooeor has a poaaessioa 
coupled with an interest In goods which he is 
employed to sell and nob a bare custody like a 
servant or shopman." 

(1) 1 H. Bi; 01^R,'^'724. 


In Bowstead on Agency (6th edition) 
p. 431 the proposition has been stated in 
the following terms : 

" An agent may sue in his own name on 
contracts made by him on behalf of his prin- 
cipal m the following oasoa, namely 

(b) Where as in the case of factors, and auc- 
tioneers, he has a special property in, or lien 
upon the subject matter of the contract, or has 
a banoiiaial interest in the completion there- 
of.” 

The rule set forth above does not in 
any way conflict with the Indian Law on 
the subject. S. 230, Gontract Aot is as 
follows : 

" In the absence of any contract to that 
effect, an agent cinnot personally enforce con- 
trAct.s entered into by him on behalf of his 
principal, nor is he personally bound by 
them.” 

Such a contract shall be presumed to 
exist in the following cases : 

(1) Where the contract is made by an agent 
for the sale or purchase o! goods for a mer- 
chant resident abroad. 

(2) Where the agent does not disclose the 
name of liia principal. 

(3) Where the principal, though disclosed, 
caniiOt ba sued. 

The three cases mentioned in this 
section in which a contract to that effect 
may be presume! are by no means ex- 
haustive. Thus there can be no difficulty 
in presuming such a contract in a case in 
which the agent has an interest in the 
transaction. Apart from this the posi- 
tion of an agent in such a case is virtual- 
ly that of a principal to the extent of the 
interest, which he has in the contract. 
This rale is based upon general principles 
and not on any technicalities peculiar to 
the English Liw. It has been followed 
in the Indian Courts as well. Keference 
may be made to Subramania Pattar v. 
Narayanan Nayar (2), in which their 
Lordships of the Madras High Court 
after discussing Williams v. Millington 
(1) and certain other English cases re- 
marked that ' 

" the real propositiou of law which these 
and other oases establish is that where an 
agoab eaters into a oootract as such, if he has 
an interest in the oontraot, ho may sue in his 
own name.” 

We are therefore of opinion that where 
the agent has a special property or a 
beneficial interest in the subject-matter 
of the contract, he is entitle! to enforce 
it even though his representative charac- 
ter may have beeu declared at the time 
of the oontraot. As pointed out before, 
there can be no doubt that the Gawnpore 

(a) [1901] 24 Mad. 130.“ 
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7Loai Mills were not bare agents so Far 
as the goods in question are concerned, 
but at the least tbe posibion in the case 
was of an agency coupled with interest. 
For these reasons we agree with the deoi- 
sion of the learned Subordinate Judge 
and dismiss this appeal with costs. 

V.lj /r K, . Appeal dismissed. 
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Wazir Hasan, Aq. 0 J., and Raza, J* 

Awadhraj Singh — Plaintifif — Appel- 
lant. 

V. 

Dharamraji Kuar and another — De- 
fendants — Respondents. 

Second Appeal No. 300 of 1928, Deci- 
ded on 12th Miroh 1929, against order of 
Dist. Judge, Gonda, D/- IBbh May 1928. 

Court-fees Act, S. 7 (iv) (c) — Suit for pos- 
session of property and in alternative for 
cancellation of some document is not suit 
for declaration with consequential relief 
and S. 7 (iv) (c) does not apply 

Whero the plaintiU olaima possession of oor- 
tain property and prays in the alternative for 
a decree for cancellation of some documents 
ho cannot be oonsidorad to bo asking for two 
reliefs separately. Such a suit is not suit for 
declaration with consequential relief so as 
to make S. 7 (iv) (c) applicable : A. I. R. 1924 
All. r,12, A. I. R. 1028 All. 248, Dist., A I. R. 
102G Oudh 380, Ref, [P 420 0 1] 

All Zaheer — for Appellant. 

Judgment — This matter has come 
before us on the report of the Chief Ins- 
pector of Stamps. The Chief Inspector 
of Stamps has submitted in his note of 
inspection that the court-foe paid in this 
ease is insufhoieut aud that the plaiutiif 
should be required to pay the court-fee 
on the value of the property in suit. 

We have considered the note of the 
Chief Inspector of Stamps We have 
also heard the learned counsel on both 
sides. We think the court-fee paid in 
this case is sufficient. 

We have examined the plaint care- 
fully. The plaiutiGf sues for possession 
of certain zamiudari shares questiouiug 
the validity of a certain compromise and 
and a decree passed on the basis of the 
oompromise. He has brought the suit 
against his sister-iu law, Mt. Dharam- 
raji Kuar who is a Hindu widow. It is 
alleged that she held the property under 
the compromise aud the decree, the vali- 


dity of which is questioned by the plain- 
tiff. She executed a mortgage in favour 
of defendant 2 after the decree mentioned 
above was passed by the Court. The 
plaintiff questions the validity of that 
mortgage also alleging that it is invalid 
even if the compromise and the decree 
mentioned above are held to be binding 
on him. He therefore prays for the fol- 
lowing reliefs 

(a) A decree for possession of the 
zamindari shares by setting aside the 
compromise and the decree mentioned 
above. 

(b) If relief (a) be not granted for any 
reason, then a decree for oancellation of 
the mortgage mentioned above. 

The plaint contains also a prayer for 
general relief and costs of the suit. 

The plaintiff has paid a court-fee of 
Rs. 10-8-0 on five times tbe Government 
revenue. The Chief Inspector of Stamps 
ha^ submitted with reference to the rul- 
ing in Mi Ganga Dei v. Sukhdeo Prasad 
(ij, followed in Tula Ram v. Diuarka 
Das (2), that the court fee paid in this 
oase-is insufficient We are not prepared 
to agree with him. In the case reported 
in Mi. Ganga Dei v Sukhdeo Prasad (1), 
the plaintiff was the wife of a man who 
had been adjudged a luaatic. She had 
sued as manager of her husband’s pro- 
perty. Her husband prior to his being 
adjudged a lunatic and while the pro- 
ceedings were pending, had executed the 
deed of gift in favour of the defendant 
and he had taken possession of the pro- 
perty thereunder The plaintiff in that 
case alleged that her husband was a 
lunatic at the time when the deed of gift 
was executed aud she brought the suit for 
the following reliefs: 

(a) that it may be declared that tho 
deed of gift executed by her husband waa 
invalid and void and that the defendant 
had thereby acquired no right in the pro- 
perty mentioned in the deed; 

(b) for actual possession of the land 
conveyed by the deed and 

(o) for the recovery of the amount 
which the defendant had recovered under 
the deed; 

It was held in that oise that the suit 
waa clearly one for a declaration with 
oensequential relief and the court-fee 
was payable under S. 7 (iv) (a), Oourt-feea 
Aoli. That suit was of onurse a .nil: for 

1) A. 1. R~ 199l~All. 6Li=17 AlirTHT. ^ 

2) A. 1. B. 1929 All. 216=50 All, 610, 
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a deolaratioa wifch coaBeqaential relief. 
The question to be decided is whether 
the case before us is also a case for a 
declaration with consequential relief. 
We are of opinion that the case before us 
is not a case for a declaration with con- 
sequential relief. It is a suit for posses- 
sion of the zamindari shares principally 
and the plaintiff prays in the alternative 
for a decree for the cancellation of the 
|mortgage-deed in question also In the 
present suit the real relief which the 
plaintiff claims is the relief for posses- 
sion of the property Where the plain- 
tiff claims possession of a certain pro- 
perty and it is stated in the plaint that 
he sues for possession by cancellation of 
some document or documents, he cannot 
be considered to be asking for two reliefs 
separately. The Chief Inspector of 
Stamps has referred also to a case deci- 
ded by a Judge of this Court in Novem- 
ber 1925 — Sarju v. Sheoraj (3). We 
think that case was rightly decided by 
our learned brother Misra, J. As we 
hnd that the present suit is not a suit for 
i declaration with consequental relief, 
we hold that the court-fee paid by the 
plaintiff is sudioient. We should like to 
note that the learned counsel on both 
sides agree that the court-fee paid in 
this case is sufficient and we agree with 
them. 

R M./r.K. Appeal dismissed, 

(3) A. I. R. 1926 Oadh 380. 
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Misra and Pollan, JJ, 
Baghunandan — Defendant— ^Appellant. 

V ■ 

Bam Dat — Plaintiff — Respondent. 
Second Rent Appeal No. 37 of 1928, 
Decided on 4th January 1929, against 
decree of First Addl. Dist. Judge. Bara- 
banki, D/- 6th February 1928. 

(a) Intereit Act (32 of 1839)— Agent not 
shown to be appointed under deed providing 
for payment of lumi realized at staled time 
or that money was demanded from him in 
writing— Interest cannot be claimed. 

Where it is not shown that an agent was 
appointed under deed providing payment of 
Bams of money realized by him at a stated 
time or that money was demanded from him 
in writing the case is not covered by the 
provisions of the Interest Act (82 of 1689) 
and the principal Is not entitled to claim in- 
terest ; 41 AIL 264, Ref. [P 421 0 2] 


(b) Interest — Agent called upon to render 
account and refusing to do so is liable to 
pay interest. 

It is a settled rule of all Courts of equity 
that an accounting party may under certain 
ciroumsbanoQB be charged with interest. Aui 
agent called upon to render aoeounts refusing 
to do so is liable to pay interest. The date 
of demand should be noted in such oaso 
Ticrnrt v. BurJcinshaiUt 15 W, R. 753, Ref. 

[P 421 G 2] 

Piarey Lai Verma — for Appellant. 

Bisheshar Nath Srivastava — for Res- 
pondent. 

Judgment — This is an appeal arising 
out of a suit for rendition of accounts 
under S. 108, Cl. 5, Oudh Rent Act, 22 
of 1886. The suit was brought by the 
plaintiff-respondent against the defen- 
dant-appellant for recovery of a sum of 
Rs. 2,725-5-9 on account of principal and 
interest by rendition of accounts for the 
years 1326 fasli to 1331 fasli. The 
plaintiff's allegation was to the effect 
that the defendant was his agent and in 
that capacity realized the money on his 
behalf. Out of the sum, claimed Rs 
1683-10-9 was on account of principal 
and Rs. 1,041-11 on account of interest 
at the rate of 1 per cent per mensem 
calculated from the end of every fasli 
year for which realization had been 
made 

The defence put forward by the appel- 
lant was to the etiect that he was not 
the agent of the respondent but had 
been collecting rent in the capacity of a 
thekadar under a thekanama executed by 
one Mathura Prasad the former lambar- 
dar in respect of the entire mahal of 
which collections had been made. The 
period of the theka was alleged to have 
expired in 1330 fasli and the collections 
for the year 1331 fasli were alleged to 
have been made by the appellant in the 
capacity of a cusharer, his own sons 
who were joint with him having ac- 
quired in that year a share in the 
mahal. This defepce has been over- 
ruled by both the Courts below. They 
have held that the alleged theka was 
never put into force and the revenue 
Courts did not recognize it when muta- 
.tion was sought for by the appellant on 
the basis thereof. In that view of the 
case the trial Court passed a decree in 
favour of the plaintiff-respondent for the 
sum claimed and that decree has been 
upheld by the learned First Additional 
District Judge of Lucknow at Bara 
Bank]. 
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In second appeal before us only one 
point has been raised and that is the 
point relating to interest 

We have heard arguments on this 
point at some length and are of opinion 
that the defendant-appellant cannot bo 
held liable to piy interest until it bo 
ahowji by the plaintiff-respondent that 
the former was called upon by the latter 
to give account and that he refused to do 
so. In Lalman v. Chinta Ma7ii (l) it was 
hold by Piggot and Walsh, JJ. that where 
money is recoverable by a principal from 
an agent as having been received by the 
agent on the principars behalf, the 
agent is not as a rule liable for interest 
unless by virtue of an express agree- 
ment or of somd mercantile usage. The 
learned Judges observed on p. 256 as 
follows ; 

"The only grounds upon which inborost 
can be claimed upon such a sum of money 
when the liability for the sum is estabhah- 
ed are to be found, either in S. 73, Gontraot 
Act, illustration (n), or in the Inberoab Act 
(J2 of 1839). Illustration (n) deals with ox- 
preaa contract by one person to pay a sum of 
money to another on a day specifiad and pro- 
vides that whatever loss the obligee oan 
show by failure to pay he oan only recover 
interest from the due date up to the date of 
payment. That illustration clearly deals 
with the breach of an express contract and 
the view taken in Pollock’s Indian Contract 
Act, and we agree with it, is that it does not 
intend to abolish the ordinary rule or to su- 
persede the Act of 183 J. This case clearly 
does not coma within that illustration. Aot 
32 of 1839 provides that interest shall be 
payable upon all debts or sums oertain, Epay- 
able at a certain time or otherwise, if such 
debts or sums be payable by virtue of some 
written instrument, or if payable otherwise, 
then from the time when demand of payment 
shall have been made in writing, so as cuch 
demand shall give notice to the debtor that 
interest will bo claimed from the date of such 
demand until the term of payment. It is 
nob suggested that the case comes within 
that provision. That Aot goes on to provide 
that interest shall be payable in -all oases in 
which it is now payable by law. The ques- 
tion, therefore, remains, whether by the 
general or common law interest is payable in 
respect of such a transaction as this. The 
rule of English Common law was that inte- 
rest was nob payable on ordinary debts un- 
less by agreement or by mercantile usage, nor 
could damages be given for non-payment of 
mere money debts.” 

It is clear from the facts of the case 
before us that do express agreement to 
pay interest was either alleged or pro- 
ved ; nor was any evidence given of any 
u sage or village custom. In the absence 

(1) [1919] 41 All. 254=49 I. 0. 696=17 X 
li. J . 169^ 
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of sneh evidence one other ground upon 
which interest can be claimed is under 
the Interest Act (32 of 1839) which pro- 
vides that a Court has to allow interest 
in oases where oertain debts or sums of 
money are payable at a oertain fixed 
time and the payment is not made. In 
such cases the Court has power to al- 
low interest in cases where oertain debts 
or sums of money are payable at a cer- 
tain fixed time and the payment is not 
made. In suoh oases the Court has 
power to allow interest to the creditor 
from the time when suoh debts or sums 
were payable. It also provides that if 
suoh debts or sums of money are payable 
at a fixed time otherwise thou by virtue 
of some written instrument and the 
payment has not been made, the interest 
may be awarded from the date fixed for 
such payment provided the payment of it 
is demanded in writing. It is admitted 
that the case before us is not covered by 
any of those provisions embodied in the 
Interest Aot (32 of 1839) since it is not 
shown that the defendant-appellant was 
appointed agent on behalf of the plaintiff 
respondent under any deed providing 
payment of sums realized by him at a 
stated time or that money was demanded 
from him in writing. We are therefore 
of opinion that under the provisions of 
Act 32 of 1839, the plaintiff-respondent 
is not entitled to claim interest. 

It, however, appears to us to be a set- 
tled rule of all the Courts of Equity that 
an accounting party may under cer- 
tain circumstances be charged with in- 
terest- In Turner v Burkinshaw (2), 
Lord Chelmsford, L. C. observed ; 

"It is tha duty of an agent Co be ooustantly 
ready with hiB accounts. But this must 
mean that the agent must be raady to ren- 
der his accounts when they are demanded. If 
no demand is made upon him it is tha aimple 
case of an agent retaining money which he 
ought to pay over, but which bo has not been 
required to pay ; and there is no case, of 
which 1 am aware, under such ciroumstanoes 
without anything more, the agent has been 
made to pay interest.” 

It wonld thus appear that if .the ap- 
pellant was called upon to render ac- 
counts and refused to do so he would be 
liable to pay interest. 

The learned advocate for the 'respon- 
dent referred us to para. 3 of the plaint 
where an allegation was made to tha 
effect that the defendant refused to pay 
the amount due from him or to reader 
”“(^“[1867] 2 Oh.l88=al5 W. R. 753, 
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any acoounts in respect of it and it was 
oontended by him on the basis of this 
allegation that the respondent had made 
a demand upon the appellant to render 
accounts and that he had failed to do so. 
There is no doubt that this allegation is 
to be found in the plaint but the difh- 
Gulcy about it is that it does not specify as 
to when this demand was made and with- 
out this information we are unable to 
calculate the interest which ought to be 
awarded to the plaintiff. 

It was next contended that the atti- 
tude of the defendant-appellant through- 
out had been that he had denied the 
fact of his agency and under those cir- 
cumstances ho ought to be presumed to 
have refused to render accounts. We 
are of opinion that we cannot make any 
presumption as to the refusal to render 
accounts at any period prior to the in- 
stitution of the suit. The refusal em- 
bodied in the written statement would 
only take u& to the period when that 
allegation was made or at any rate when 
the suit was instituted It cinnot ob- 
viously, unless there is any evidence to 
that effect, take us to any anterior date 

The learaed advocate for the respon- 
dent next urged, and we think rightly, 
that the plaintiff-respondent had been 
prevented from proving a specific de- 
mand made by the plaintiff calling upon 
the appellant to render accounts by the 
attitude which the defendant-appellant 
took in the case. His contention was to 
the effect that the appellant had denied 
the very fact of agency and had never 
taken the present plea. There is no 
doubt that this is true and in order to 
do justice in the ease we are of opinion 
that an opportunity should bo given to 
the piaintiSP-respondont to prove as to 
whether he made a demand upon the 
defendant-appellant to render accounts, 
and if so, when. 

We, therefore, send an issue down 
to the lower appellate Court to the fol- 
lowing effect ; 

Did the plaintiff-respondent make any 
demand upon the defendant-appellant to 
render accounts in respect of realiza- 
tions, and if so, when ? 

The lower appellate Court will give 
opportunity to both the parties to pro- 
duce such evidence as they may like to 
produce in respect of this issue. The 
finding is to be returned within six 
weeks. Parties will be allowed to file 


objections within ten days from the data 
of the finding. 

B M./R.K. Case remanded^ 


A. l.R 1929 Oudh 422 

Misra, J. 

Jagannath Singh — Plaintiff — Appel- 
lant. 

V. 

Gurcharan Singh and others — Defen- 
dants — Respondents. 

Second Appeal No. 309 of 1928, De- 
cided on 19th November 1928, from de- 
cree of Sub-Judgo, Malihabad, D/- 23rd 
May 1928. 

(a) Hindu Law — Alienation — Mortgage by 
widow — Mortgagee must prove considera- 
tion independently of recitals. 

Recitals in a deed, though binding on the 
parties to that deed, cannot bo considered to 
be binding upon thud parties, who are not 
in any way connected with the deed 

[P 42a C 11 

Whore creditor seeks, imdor a mortgage 
executed by a widow, to recover money from 
tho reversioners, it is ’nocessary for him to- 
cstablish tho passing of consideration inde- 
pendently of the lecitals contained in the 
deed itself. [P 423 G 1] 

(b) Hindu Law — Debts — Necessity — Pay- 
ment of decree for arrears of rent is not 
by itself necessity. 

Tho payment of a decree for arrears of rent 
cannot by itself be considered to bo legal 
necessity, unless there is evidence to show 
that the widow had no means to pay that 
decree . l‘J G. W. N. 313 ; 11 M. I. A. 241 
(P. C.) , 30 Cal. 5,30 (P. C.) , lb G. ir. N, 
1070 and 17 G. \V. iV. 337, Foil, [P 423 C 2] 

M. L. Saksena — for Appellant 

G C, Sinha — for fiespeudent 1. 

Judgment. — This appeal arises out 
of a suit in whioh the plaintiff appel- 
lant seeks to recover his money by sale 
of the mortgaged property. Tho facts 
of the case are that one Mt. Menda in- 
herited certain property from her hus- 
band Narain Singh. On 1st November 
1909 she executed a mortgage in respect 
of a portion of that property which con- 
sists of house No 17 situate in village 
Lachha Khera, district Unao, in favour 
of plaintiff appellant Jagannath Singh 
for a sum of Ks. 99. The present suit 
has been brought by the mortgagee ap- 
pellant to recover the money due on the 
basis of that mortgage. Mt. Menda died 
somewhere in the year 1913 and the 
defendants respondents are the rever- 
sioners of her husband. The present 
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suit was iastituted in April 1927. The 
suit was reeisted by the defendants res- 
pondents on two grounds, among others 
that no consideration passed under the 
deed and even if it did pass it was nob 
justified by legal necessity. The learned 
Munsif, North Unao, who tried the suit 
came tf the conclusion that the deed 
was for consideration but was justified 
by legal necessity only to the ex- 
tent of Es. 64-4-3 which amount accord- 
ing to his finding, had been borrowed by 
Mt. Menda from the appellant for the 
payment of a rent decree obtained by 
the superior proprietor Kunwar Baha- 
dur against her. The decree for the said 
amount with proportionate coats was 
passed in favour of the plaintiff appel- 
lant on 18th July 1927. 

On appeal against this decree the 
learned Subordinate Judge of Maliaha- 
bad has taken a diilerent view. lie has 
held that the passing of the considera- 
tion under the deed in suit has not been 
established and even if that be held to 
have been proved it was not established 
that the money had been borrowed for 
legal necessity. It was observed by the 
learned Subordidate Judge that it had 
not been proved that it was necessary 
for the widow to • borrow this sum for 
the payment of the decree for arrears of 
rent obtained against her. He there- 
fore accepted the appeal and dismissed 
the plaintiff's suit by his decree dated 
23rd May 1928. In second appeal it is 
contended before me that the learned 
Subordinate Judge was not right in hold- 
ing that the payment of consideration 
was not established and that the money 
borrowed by Mt. Menda was justified 
by legal necessity. I have heard the 
arguments in this case at length but it 
appears to me that the plaintiff appel- 
lant’s case must fail on both points. As 
to the passing of consideration, there is 
no independent evidence besides the 
recital in the mortgage-deed. It is a set- 
tled rule of law that the recitals in a 
deed though binding on the parties to 
that deed, cannot be considered to be 
binding upon third parties who are not 
in any way connected with the deed, 
and in order to establish that consi- 
deration passed under that deed it 
would be necessary for a creditor seek- 
ing to recover money under that deed 
to establish the passing of such oonsi- 
deration independently of the recitals 


contained in the deed itself. It is ad- 
mitted by the lamed advocate for the 
appellant that there is no evidence on 
the record, apart from the recitals in 
the deed of mortgage^ which could es- 
tablish the passing of the consideration. 
Under those circumstances I am com- 
pelled to agree with the learned Sub- 
ordinate Judge that the payment of the 
consideration is not established 
As to the legal necessity, I also agree 
with the opinion of the learned Sub- 
ordinate Judge It has been held in 
several cases decided by their Lordships 
of the Privy Council and by the High 
Courts in India that the payment of a 
decree for arrears of rent cannot by it- 
self be considered to be legal necessity 
unless there is evidence to show that 
the widow had no means to pay that 
decree and that the borrowing was 
necessary in order to discharge the debt 
which if not discharged, would have 
resulted in the sale of the property in 
her hands and which she has inherited 
from her husband. It this were not the 
rule of law it would be open to a widow 
to appropriate the entire profits of the 
property for her own use and benefit with- 
out paying rent or revenue which is ac- 
tually charged on the profits accruing 
from the property A Hindu female can- 
not be considered to be entitled, while 
she is in possession of the property in- 
herited by her, to appropriate the gross 
profits of the property and to throw the 
burden of the payment of legitimate 
charges like those of rent and revenue 
upon the reversioners I am of opinion 
that she is only entitled to the net pro- 
fits of the property which might re- 
main in her hands after the payment 
of the Government revenue or the rent 
as the case may be which she must 
pay in order to continue in possession 
of the property inherited by her. I 
would in this connexion refer to two 
rulings of their Lordships of the Privy 
Council reported in Nugenderchunder 
Ghose V. Kaminee Dossee (i) and Jtbaii 
Krishna Boy v. Brojo Lai Sen (2) and 
three oases of the Calcutta High Court 
reported in Mahomed Sadat Ali v. 
Hara Sundart (3), Dtreswar Das v. 

(1) [1866] IIM. I. A. 241=9 W. R. 17=2 
author 77=a Sur. 275 (P. C.). 

(2) [1903] 30 Cal. 650=30 I. A. 81=9 Sar. 
444 (P. 0.). 

(3) [1919] 16 0. W. N. 1070=15 1.0.351. 
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Kamal Kumar (4), and Bameswar Man- 
dal V. Provabati Debt (5). The Bubjeofc 
is discussed at great length in the last 
case by a Bench of the Calcutta High 
Court consisting of Mookerji and Baaoh- 
croft, JJ. It has been held in the last 
case that the mere fact that money is 
raised for the payment of rent and ap- 
plied for that purpose is not sufficient 
to prove 'legal necessity. The appeal 
therefore fails and is dismissed with 
costs. 

W s /r.K. Appeal dismissed. 

~(4) [lOrsriTC. W. N, 337=16,1. G. 437. 

(5) [1915] 19 0. W. N. 313=25 I. C. 84=20 
0. L. J. 23. 
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WAZIR-HA.SAN, J 

H. Hunter and others — Defendants — 
Appellants. 

V 

Bam Batan and others — Flaintiils — 
Respondents. 

Second Appeal No. 18 of 1929, Deci- 
ded on 31st July 1929, from decree of 
Sub-Judge., Barabanki, D/- 2lBt May 
19‘^8. 

Wajib-ul-arz — Entry giving rights to 
plaintiffs in abadi has binding force even 
though they lose proprietary right. 

Where the wajibularz records the rights 
of the pliiintiffB in the abadi of the village, 
the entry to the effect that do tenant can 
build a new structure in the village without 
the permission of the plaintiff, has binding 
force even though the plaintiffs lose the pro- 
prietary rights, where these rights in the 
abadi were remnants of the ancient proprie- 
tary title of the villigs whioh was for a period 
of over 400 years in the hands of the plaintiffs’ 
family. [P 425 G 2] 

Bishambar Nath — for Appellants. 

A. P. Sen — for Respondeuts. 

Judgment. — This is the defendants' 
appeal from the decree of the Subordi- 
nate Judge of Bara Bank! dated 4th Oc- 
tober 1928, affirming the decree of the 
Munsif of Ram Sanehighat. doted 2lBt 
May 1928. 

The subject matter of controversy in 
the suit, out of which this appeal arises, 
is a certain right in the abadi of the 
village Debipur, Pargana Haidergarh, in 
the district of Bara Banki. Defendant 1, 
Mr. H. Hunter, has succeeded to the pro- 
prietary title of the village by a pur- 
chase at a public auction in execution of 
a decree against the late taluqdar of the 
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village. The other defendants are onlti 
vators residing in the village of Debi- 
pur and have recently started to build 
a structure on plot 84 comprised within 
the abadi of the village. The plaintiffs' 
case is that a tenant is not entitled to 
construct a new building on any portion 
of the abadi land without the consent of 
the plaintiffs. The question in the case 
therefore is as to whether the plaintiffs 
are possessed of the right which they 
claim. 

The Courts below have answered this 
question in the affirmative and after 
hearing arguments I have come to the 
conclusion that the decision arrived at 
by those Courts is correct and should be 
maintained. Ex facie it looks some- 
what extraordinary that persons who 
are not proprietors of the village, as the 
plaintiffs are admittedly not, should 
have a right to interfere with the pro- 
prietor’s mode of enjoyment of lands of 
whioh he is the owner. One of such 
usual modes is to grant permission to 
tenants to build houses within the abadi 
site of the village either gratuitously or 
on receipt of oonaideration. In this par- 
ticular case, however, when the matter is 
approached with care and in the light of 
the history showing the vioissifcudea of 
title in respect of the ownership of the 
village the extraordinary nature of the 
proposition disappears. 

According to the narrative recited in 
that portion of the wajibularz whioh 
relates to the history of the title, the 
village of Debipur was originally founded 
by one Debi Fande, who was admittedly 
a remote ancestor of the plaintiffs of this 
suit. Till the year 1249 fasli both the 
title and the possession of the village re- 
mained with one Loka Fande, a descen- 
dant of Debi. ’’In the year 1250 Fasli the 
village was mortgaged presumably with 
possession to Chaudhari Lutfullah, the 
predecesBor-in-interest of the first statu- 
tory taluqdar of the village Chaudhari 
Barfraz Ahmed. Soon after the mortgage 
the village was incorporated in the taluq- 
dari qabuliat of Lutfullah, a fate not 
uncommon to a large number of villages 
now within the territorial limits of most 
of the taluqa in the provioe of Oudh. 
Finally the grant of the sanad by the 
British Government at the resettlement 
of the province after the confiscation of 
1658 perfected the taluqdar’s title in 
respect of the village of Debipur. It is 
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quite clear from the record of the case, 
however, that the vestiges of the 'old 
title ia the Paades remained "with them 
aud I am happy to observe that at the 
first regular settlement of the village 
they were reconsidered and maintained 
by the then taluqdar. 

It a|)pears that the first regular settle- 
ment of the village of Debipur was effect- 
ed and completed in the year 1870-1871. 
At that time the head of the Pande 
family was one Sheo Shankar. In the 
Courts of settlement he instituted three 
claims in respect of his rights in the 
village; (l) claim for a certain area of 
sir lands; (2) claim for rights in the 
abadi lands of the village and lastly a 
claim for a certain number of groves. 
Undoubtedly these were modest '^and rea- 
sonable claims and equally reasonably 
they were all settled amicably with the 
result that a compromise petition was 
presented to the Court on 2l8t January 
1871 in the matter of all the three 
claims. In the present case we are con- 
cerned only with the claim as to the 
rights in the abadi of the village. In that 
behalf the petition of compromise states 
that Sheo Shanker shall be entitled to 
under-proprietary rights in one bigha of 
the abadi land which at that time was 
designated by No. 2L7. For the rest of 
his claim in the abadi the compromise 
states that the plaintiff withdraws it on 
condition that he would be entitled to 
re-agitato it in a Court of law in the 
event of an interference by ejectment 
from the residential house by tbe taluq- 
dar (Ex. B-4). The judgment and the 
decree which follow give effect to the 
compromise (Bxs. B-6 and B-2}. 

It is argued on behalf of the appellants 
that the effect of the compromise was to 
extinguish all rights of the Paudes in 
the village abadi except that of residence 
in the house then in their occupation. 

This interpretation of the compromise 
is not to my mind altogether devoid of 
plausibility but on a careful considera- 
tion of the claim and the grounds on 
which it was made as embodied in Sheo 
Shanker's petition of 16th March 1870 
and of the language of the judgment and 
the decree following the compromise I 
have come to the conclusion that Sheo 
Shanker's claim of rights in the abadi of 
the village was withdrawn from the cog- 
nizance of the Court and left unadjudi- 
oated upon with liberty to reagitate it 
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should an interference with his existing 
rights be made by the taluqdar in future; 
and this dispossession from residential 
house was to be reckoned to be the sym- 
bol of interference. I realize that this U 
the right interpretation of 'the records 
mentioned above when I come to consi- 
der the terms of the wajibularz of the 
village presumably prepared after the 
settlement operations had been concluded 
and judicial pronouncements made in 
respect of claims of title in relation to 
the village of Debipur It is true that 
Pandes lost the village but when the 
Eecord-of-Kights, that is the wajibularz 
came to be prepared, several rights be- 
sides the rights which were decreed in 
favour of the Pandes by the settlement 
Court came to be recorded in their favour 
and the record was accepted as correct 
and valid on behalf of the taluqdar as 
the endorsement by the Settlement Offi- 
cer relating to the verification of the 
wajibularz shows. The wajibularz 
records the Pandes’ rights in the manure 
and the scattered and stray trees of the 
village and also their rights in the abadi 
of the village. These rights are not to 
be deemed to have been created for the 
first time by the entries in the wajibul- 
arz but the entries in respect of them 
must be taken to be a record of pre-exist- 
ing rights The interpretation of the 
entry in respect of tbe Pandes’ rights in 
the abadi of the village is not in ques- 
tion. It is agreed that according to that 
entry no tenant can build a new struc- 
ture ill the village abadi without the 
permission of the Pandes. These rights 
to my mind are as I have already said, 
remnants of the ancient proprietary title 
of the village which admittedly was for 
over a period of 400 years in the hands 
of the Pande family. In this view of 
the matter the argument that the entry 
relating to the rights in the abadi is an 
entry of a custom and that the said cus- 
tom being unreasonable should not be en- 
forced, need not be considered by me. 

The last argument on behalf of the ap- 
pellant was that the structure in ques- 
tion had been put up on a piece of land 
already possessed for some time past by 
the tenants defendants and, therefore the 
right upon which the plaintiffs rely can- 
not be exercised in respect of that 
structure. This argument is answered 
by the finding that the encroachment is 
only a recent one. 
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The appeal fails and is dismissed with 
costs. 

R M /-R.K. Appeal dismissed. 

A. I. R. 1929 Oudh 426 
Full Bench 

Stuart, C. J., Wazir Hasan and 
Baza, JJ. 

G Cursatji — Judgment-debtor — Ap- 
pellant. 

V. 

Har Oooind Dayal — Deorae-holder — 
Eespondent. 

Execution Decree Appeal No. 80 of 
1928, Decided on 23rd August 1929, from 
order of Dist. Judge, Lucknow. 

^ ^ Civil P. C., S. 135 (2) — Person com" 
ing to appear as accused in criminal case is 
exempt from arrest — Money paid to secure 
release should be refunded — Civil P. C., 
S. 144. 

Where a person is ordered to appear as an 
accused in a criminal case and comes from 
another place to attend the Court, ho is ox- 
emptod from arrost undor S 135 (2) and such 
an arrest is illegal. The immunity from ar- 
rest is not for the benefit of the Court but for 
the furtberanoo of public interest and the 
better administration of justice. The person 
arrested is entitled to a refund of money 
which he paid in order to secure his release 
from arrest . 4 Mad 317, Ref. [P 420 0 2] 

Ali Muhammad — for Appellant 

Opinion 

Stuart, C J. — In this reference it is 
not stated explicitly what is the question 
which is referred to the Full Bench 
under the provisions of S. 14, Local Act 
4 of 1925. But it would appear that our 
opinion is asked as to whether the un- 
reported decision in S. C. Mitra v. 5aj- 
jad Husain {Execution of Decree Appeal 
No 61 of 1927) state? the law oorroctly. 
I was a party to the decision of that ap- 
poal and I do see no reason to doubt the 
correctness of the decision of the Beach. 
But the present case appears to me to 
stand on a somewhat dih'erent footing. In 
so far as the illegality of the arrest is 
concerned the position of the appellant 
Cursatji is a very strong one. He was 
ordered to appear as an accused in a cri- 
minal case before the City Magistrate on 
28th September 1927. He came from 
the Indian State of Bharatpur. He arri- 
ved in Lucknow on 20th September 1927 
and he was arrested on 27th September 
1927. It is quite clear that if this arrest 
had been allowed to remain he would not 


have been able to be present in person 
before the criminal Court on 28th Sep- 
tember and he was thus clearly exempted 
from arrest under S. 135, Civil P. C. 

"while going to or attending such tribunal 
for the purpose of the oaso." 

Ilis arrest was, therefore, illegal. On 
the second point I see i:o reason to differ 
from my previous view. When a man is 
arrested illegally and in order to save 
himself from the consequences of the 
illegal arrest pays up a sum of money he 
should be put in the same position as 
though that arrest had not taken place 
and if it bo possible should obtain resti- 
tution Whether in the particular cir- 
cumstances of the present case he will 
obtain restitution remains to be seen. 
But on the law I have no doubt. This is 
my answer to the reference 

Wazir Hasan, J. — My answer is the 
same as given by the Honourable, the Chief 
Judge. The privilege given to a person 
mentioned in S. 135 (2), Civil P. C., of 
immunity from arrest is a privilege not 
appertaining to such a person but is en- 
acted in the interest of the Court. If a 
person is summoned to attend a Court in 
a particular oaso and he is arrested while 
he is going to or attending the Court 
from which the summons issued before 
the date on which ho is expected by the 
Court to answer the summons .it is obvi- 
ous that the cases before the Court can- 
not proceed. As observed by Kernan, J., 
in Shiva Bux, In the matter of (l), a 
party whose cause is in the list is privi- 
ledged eundo, morando et redundo. The 
question is always one of reasonableness. 
1 have nothing more to add. 

Raza, J . — I have very few words to 
add to the judgments which have already 
been delivered and in which I concur. In 
ray opinion the exemption conferred by 
S 135, Civil P. C., is not for the benefit 
of the individual but for the furthering 
of public interest and the better admi- 
nistration of justice. The exemption 
from arrest continues during such period 
as is reasonably occupied in going to, at- 
tending at and returning from the place 
of trial. My answer to the questions re- 
ferred to the Full Benoh for deoision is 
the sime as given by the Hon’ble the 
Chief Judge. 

R.M /r.k. Reference answered. 


(1) [1882] 4 Mad. 317. 
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Stuart, C J., and Baza, J. 

Mt. Kalawati and others — Defendants 
— Appellants. 

V. 

Raghuraj Singh — Plaintiff — Respon- 
dent. J 

First Appeal No. 85 of 1928, Decided 
on 29th July 1929, from decree of Addl. 
Sub-Judge, Sitapur, D/- 25th April 1928. 

(a) Hindu Law — Joinl family — Separa- 
tion of stepson from a family does not auto- 
matically separate remaining members when 
they choose to remain undivided— Joint 
members must prove that they continued to 
be joint — They cannot be presumed to have 
separated. 

Where a skepaon aoparatea from a family 
oonsiating of himself, his father, his step- 
mother auJ his atop-brothor, his separation 
does not automatically separate the remain- 
ing members of the family, who may remain 
united. It has to be seen whether they did or 
did not continue to be joint. Person alleging 
that after separation the remaining coparce- 
ners are to be considered as a joint Hindu 
family must prove that there was no separa- 
tion among the remaining members originally 
and whore the evidence shows that they 
clearly desired to live together and did con- 
tinue to live jointly, they cannot be deemed 
to have separated. There can be uo question 
of reunion as they had never disunited. ^1 I, it. 
1924 1\ C. 120, .1. I. li. 1925 P. C. 49, A. 1. R, 
1927 Oudh 149 and A. I. H. 1927 Oudh 500, 
lief. A. I. R. 1927 Oudh 409, Dist, L? ^30 G 2J 

(b) Land Revenue Act (1901), S. Ill — No 
suit lies where plaintiff has no right to 
object to separation of share in favour of 
joint family. 

Where a son separates from a joint Hindu 
family consisting of himself, hia father, hia 

stepmother and his stepbrother, he cannot 
have any right in revenue proceedings to 
object to separation of a three-fourth share in 
favour of the remaining member of the family 
who choose to remain joint and a suit by him 
on quQstiou of title should not be entertained. 

[P 435 G 1] 

A. P. Sen, S. C. Das, and K. P Trt- 
vedi — for Appellants. 

AH Zaheer, Badha Krishna and S, N. 
Srivastava — for Respondent. 

Judgment. — This is an appeal by 
Raghubar Singb, bis wife Kalawati and 
his minor son Raja Bakbsb Siogb against 
a deolaratory decree granted to Raghuraj 
Singh, who is a son of Raghubar Singh 
by a wife now deceased whom be married 
before be married Kalawati. It is neces- 
sary to state the facts leading up to the 
present suit before we state the points 
fof determination in the appeal. The 
facts are these. In the year 1917 Baghu- 
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raj Singh the present respondent, who 
then stated that he was about 19 years 
of age, instituted a suit for partition 
against his father Baghubar Singh and 
his stepmother Kalawati. Baja Dakhsh 
Singh had not then been born. It is 
adrx^itted on both sides that at that time 
the family was a joint Hindu family 
governed by - the Mitakshara Law consis- 
ting of Baghubar Singh the father and 
Baghuraj Singh the son, Kalawati having 
a right to maintenance and nothing 
more. Baghuraj Singh claimed an eight 
annas share. It was not neeessary for 
him to do more than claim a share as a 
member of the family, but he added in 
his plaint allegations of an unpleasant 
character against ‘ his father asserting 
that he was addicted to intoxication and 
was of immoral habits The plaint in 
the suit is Ex. 5. Baghubar Singh filed 
a written reply in which be asserted 
that Baghuraj Singh was a minor at tho 
time of the institution of the suit. Ho 
further asserted that Kalawati was preg- 
nant and that if she bore a son tb o 
shares in the family would be altered, 
and further it was claimed on behalf of 
Kalawati that she would be entitled to a 
5 anna 1 pios share at the time of parti- 
tion. 

It is not known what would havo 
happened if the suit had proceeded to 
decision on the merits It did not pro- 
ceed to decision on the merits as tho 
parties arrived at a compromise on 2nd 
August 1917 This compromise is un- 
fortunately not on the record but we are 
informed by the learned counsel for tho 
plaintiff-respondent that under this com- 
promise his client withdrew his claim 
to partition agreeing that the family 
should remain joint, in consideration of 
receiving a monthly allowance from his 
father and in consideration of having hia 
debts paid. The plaintiff-respondent waa 
not, however, content to leave the matter 
as decided by this compromise and we 
find that in 1921 he instituted another 
suit for partition By this time Baja 
Bakhsh Singh had been born. In this 
suit, again alleging the existence of a 
joint family he gave as its membera 
Baghubar Singh himself, Raja Bakhsh 
Singh, and Kalawati, Raja Bakhsh Singh’s 
mother. Later on the names of three 
daughters born to Kalawati were added. 
There is no dispute as to the fact that 
these girls were Kalawati’s daughters 
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and fche plainbiff-respondent’s stepsia- 
6era. The second plaint is 7. Here 
it is again asserted that the plaintiCl’s 
father was a drunkard and of licentious 
habits. The plaintiff instituted the suit 
for a one-third share of the property. A 
written reply was put in on behalf of 
Raghubar Bingh, Baja Bakhsh Singh and 
Kalawati. This is Ex, 8. In this it 
was stated that the plaintiff’s share 
could not be more than one-fourth as 
Kalawati was entitled to a one-fourth 
share. In the plaint Ex. 7 Kalawati'a 
rights were ignored but there was no 
reason given to show why they were 
ignored. The learned trial Judge quoted 
para. 9, Ex 7, as affording'a reason for 
the exclusion of Kalawati; but on reading 
this paragraph it is clear that it has no 
reference to her. The paragraph which 
is very difficult to understand reads as 
follows: 

''That Bocording to law and terma of tho 
<ooiapTomiBe the plaintiff ia entitled to get 
separate posaesaion of his right and share 
after dividing the family property which 
Qomea to one-third according to law and 
oustom, because defendant 1 should get one- 
third share by v/ay of maintenance during 
his Ufetimo.” 

Defendant 1 was not Kalawati but 
Raghubar Singh. The paragraph is not 
Gomprehensiblei but it does not apply 
to Kalawati. We find that in the written 
statement Ex. B the claim under the 
Hindu Law of Kalawati ia assorted in 
para. 20. The plaintiff-respondent filed 
a replioation Ex. 9 in Wbioh he stated 
that the paragraph asserting Kalawati’s 
claim was not admitted and that the 
answer was entered in para. 9 of the 
plaint. As we have pointed out para. 9 
of the plaint has nothing whatever to do 
with the sabject. Ex. A-19 would show 
that the plaintiff-respondeut's pleader 
when asked to state what he meant by 
the local custom stated that he meant 
the custom prevailing in the United 
Provinces of Agra and Oudh. We are 
unable to attach any meaning to this. 
He further stated that by tribal custom 
he meant the custom prevailing in the 
United Frovinces. This remark is equ- 
ally diffioult to understand. However 
we have this much. Ex. A-20 shows 
that ten issues were framed and the fifth 
issue (based upon pleadings which have 
not been revealed to us) said: Is the 
wife of defendant 1 excluded from a share 
ou partition by any localp family or 


tribal custom? This would appear to 
show that the plaintiff-respondent then 
asserted that Kalawati was debarred 
from a share under some unspecified 
custom. Now it is to be noted that 
according to the pleadings and according 
to these issues the defendants intended 
to fight the plaintiff’s case largely on 
the ground that he was debarred by 
having entered into the previous com- 
promise from applying for partition. It 
is impossible to say what would have 
been the result if the case had been deei- 
ded on the merits as it was decided by 
another compromise. This is Ex. A-24, 
which was arrived at on 14bh November 
1922. 

Under this compromise the defen- 
dants agreed that the plaintiff should 
receive a share of one-fourth in the pro- 
perty to he divided off and that he should 
further receive Bs. 1,600 in cash in 
respect of his share in the moveiible pro- 
perty in addition to such moveables as 
were in his possession. The plaintiff- 
respondent agreed that he would pay 
one-fourth of the amount due under 
certain mortgage deeds and that he would 
pay Bs. 2,500 out of Bs. 10,000 in respect 
of the marriage expenses of each of 
his stepsisters. lie further agreed to 
pay one-fourth of the maintenance due 
to a certain Laohmin Kuar. There is 
nothing in this compromise to show why 
the plaintiff’s share was fixed at one- 
fourth. Ho had claimed one-third. The 
other side had said that under the law 
he could not be entitled to more than 
one- fourth but had further asserted that 
he was entitled to uothiug. It is by no 
means certain that he obtained anything 
like a one-fourth share in the moveables 
and he certainly would not ordinarily 
have been liable under the law to pay 
such a proportion of the marriage ex- 
penses of hia stepsisters, girls who were 
living in the family from whom he had 
separated. All that the compromise 
standing by itself establishes is that the 
plaintiff-respondent had a quarter share 
divided off. Not one word ia said in it 
as to the relations amongst themselves 
of Raghubar Singh, Kalawati and Baja 
Bakhsh Singh. The family property had 
previously been entered in the name of 
Raghubar Singh alone as head of the 
joint family. After the compromise the 
name of Baghuraj Singh was entered in 
respect of one-Yourth, and the name of 
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Bftghubar Singh remained as entered in 
respeofc of three-fourths. The entries in 
the revenue papers h^ive oE course no 
evidential value as to title, but they are 
sufficient to show that the revenue autho- 
rities accepted the entry of the name of 
Baghuraj Singh in respect of one-fourth 
of the g^roperty and retained the entry 
of Baghubar Singh’s name in respect of 
the remaining three-fourths, though the 
responsibility of paying the land revenue 
in respect of the whole was retained by 
Baghubar Singh. 

The suit out of which the present 
appeal arises has come into being in the 
following manner. At some time (ap- 
parently in 1927) Baghubar Singh applied 
for a partition of the throe-fourths share 
standing in his name in certain villages. 
A certain Ghitrakhet Singh (who has 
nothing to do with this family) also 
applied for partition of his share in 
certain villages. The partition applied 
for was partition by the revenue Courts 
under Ch 7, Land Bevenue Act (2 of 
1901). In the .course of these partition 
proceedings Baghuraj Singh took an 
objection on the question of title to the 
effect that the recorded proprietary share 
of Baghubar Singh included the share of 
his wife Kalawati and his son Baja 
Bakhsh Singh. Baghuraj Singh was 
thereupon ordered under the provisions 
of S. Ill, Act 3 of 1901 to institute 
within three months a suit in the civil 
Court for the determination of the ques- 
tion whether the recorded proprietary 
share of Baghubar Singh included the 
shares of his wife Kalawati and his 
minor son Baja Bakhsh Singh and the 
extent of the shares. The present suit 
was accordingly instituted and was deci- 
ded CQ 25th April 1928 in favour of 
Baghuraj Singh who was given a decla- 
ratory decree to the effect that the three- 
fourths in the name of Baghubar Singh 
was held as follows: 

"Ooe-fourth by Baghubfir Singh separately. 
One-fourth by Raja Bakhsh Singh separately, 
and one-fourth by Kalawati in lieu of main- 
tenance." 

It is against this decree that the 
present appeal is filed. The plaint did 
not assert definitely whether the three- 
fourths share in the name of Baghu- 
bar Singh was the property of a joint 
Hindu family consiating of himself 
and his son Baja Bakhsh Singh with 
bis wife entitled to maintenance or 
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whether it was held in separate shares. 
But on the subsequent pleadings it 
was clearly asserted that the family 
of Baghubar Singh and his son Baia 
Bakhsh Singh was not a joint Hindu 
family. The plaintiff Baghuraj Singh 
asserted that after his separation one- 
third of the income was paid to Kala- 
wati and two-thirds was retained by 
Baghubar Singh and Baja Bakhsh Singh. 
His assertion was not accepted and his 
evidence was disbelieved. The learned 
trial Judge has said: 

"The oral evidenoe on the record shows 
that alter the plaintifi’s separation, the defen- 
dants all lived in one and messed in one, 
being husband, wife and son from that wife. 
The plaintiff was the son of the first wife and 
so a discordant element. He, therefore, went 
out leaving behind him a harmonious family 
. . . . My finding, therefore, on this issue ia 
that though in fact the three defendants con- 
tinued to live jointly after the plaintiff had 
gone out, the separation of the plaintiff was 
the virtual separation of the defendants 
also." 

The learned trial Judge took this 
position on the ground that under the 
law as it stood the only possible con- 
clusion was that Baghubar Singh, Baja 
Bakhsh Singh and Kalawati had se. 
parated inter se- His view was thab 
though they had not separated in faot 
they nevertheless had separated in law. 
The leai^ned counsel for the plaintiff-res- 
pondent has not endeavoured to disturb 
the conclusion of fact that Baghubar 
Singh, Baja Bakhsh Singh and Kalawati 
had continued to live as a joint Hindu 
family, and it would have been difficult 
for him to do so in face of the evidence. 
Shankar Bakhsh Singh has sworn thab 
these persons are members of a joint 
Hindu family of which Baghubar Singh 
is the karta. When asked what he 
meant by a joint Hindu family be said 
that he meant Baghubar Singh, hie 
younger son and Baghubar Singh’s wife 
lived in one and messed in one. He 
also said this because leaving out Baghu- 
raj Singh’s one-fourth, Baghubar Singb» 
his wife and his other son possessed hie 
remaining property. Kali Charan Pat- 
wari deposed that in respect of one 
village Baghnbar Singh made oolleotione 
and Baja Bakhsh Singh and Kalawati 
never made collections. Har Charau 
Singh another patwari stated that the 
same conditions prevailed in the village 
in which he was patwari. Baghuraj 
Singh himself said that Baghubar Siugb^ 
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Baja Bakhah Singh and Baghubar Singh's 
wife lived in one house and messed 
jointly. The colleotion of rent was done 
at Baghubar Singh's door but he could 
not say on whose behalf. He subse- 
quently supplemented the statement by 
-saying that Baghubar Singh, his wife 
and Baja Bakhsli Singh, after partition 
lived in one and messed in one but the 
money of their shares were divided after 
the partition. He continued that his 
mother was separate (he meant his step- 
mother), his father was separate working 
as manager of his brother^ and his 
brother was separate in ownership. He 
thus apparently endeavoured in some 
way to meet the case of jointness but 
clearly failed. Our finding is clear. 

On the evidence the family consists 
of Baghubar Singh, Baja Bakhsh Singh 
and Kalawati and all the outward in- 
cidents of the family are the incidents 
of a joint Hindu family governed by the 
Mitakshara Law. Kalawati is not proved 
to receive any separate income or any- 
thing except maintenance by the family. 
Accepting this view (which is the view 
of the learned trial Judge), how can his 
conclusion be supported ? He has quoted 
a large number of cases of which we need 
only refer here to two The position in 
a joint Hindu family governed by the 
Mitakshara law after partition has been 
discussed in two comparatively recent 
judgments of their Lordships of the 
Judicial Committee. One is Han 
Bakhsh v Babu Lai (1) and the other is 
Palant Ammal v. Muthiivenkatachala 
Moniagar (2). The law as laid down by 
their Lordships decides that when a 
separation has been effected between 
brothers who constitute a joint Hindu 
family governed by the Mitakshara Law, 
the fact of such separation raises no 
presumption that there is a separation 
of the joint family constituted by one of 
the brothers and his descendants. It 
was further laid down that the filing of 
a plaint claiming partition by a member 
of the joint Hindu family, if the plaint 
had been withdrawn before trial, did not 
result in the family being separate at a 
later date, although it afforded evidence 
that an intention to separate had been 
entertained by the plaintiff. It was 

A. I. R. 1924 P. C. 126=5 Lah. 92=5lT 

A. 163 (P.C.). 

<2) A. I. B. 1925 P. 0. 49=48 Mad. 254=52 I. 

A. B3 (P.O.). 


further laid down that when one member 
of a joint family has separated an agree- 
ment by the remaining members to con- 
tinue undivided may be inferied from 
the way in which their business was 
carried on after the separation. 

Now here it is perfectly clear that the 
manner in which Baghubar Singh, Baja 
Bakhsh Singh and Kalawati have carried 
on their business after the separation of 
Baghuraj Singh is very strong evidence 
of their intention to remain undivided. 
The learned counsel for the plaintiff-res- 
pondent has urged that these decisions 
have no direct bearing because their 
Lordships were not considering a case 
such as this where a son has separated 
from a father leaving behind him that 
father, that father’s son by another wife 
and the stepmother. His case was that 
the authority of their Lordships was to 
the effect that in such circumstances as 
these it must be considered that auto- 
matically not only did the stepmother 
separate herself from her husband but 
that the minor son, here a child of some 
four or five years of age, incapable of 
expressing a choice himself and on whose 
behalf nobody had communicated any 
desire to separate, had also automati- 
cally separated from bis father. We do 
not consider that there is anything ic 
the decisions of their Lordships which 
afforded an authority for such a propo- 
sition nor can we find anything in the 
Hindu Law which affords authority for 
that view. The proposition in itself 
does not appeal to us as good in law and 
thus as the case stands we have no hesi- 
tation in finding that the mere separa- 
tion of Baghuraj Singh did not automa- 
tically separate the remaining members 
of the family It has to be seen whether 
they did or did not continue joint. On 
the evidence they clearly desired to live 
together. This was the first point which 
was discussed. The second point, how- 
ever, is based upon a finding of the 
learned trial Judge which is in the 
nature of the finding of fact. According 
to him on the pleadings and the conduct 
of the parties in the previous litigation 
it must be held that a one-fourth share 
was granted separately to Baghubar 
Singh, a one-fourth share was granted 
separately to Baja Bikhsh Singh and a 
one’fourth share was awarded separately 
to Kalawati in lieu of maintenance. He 
has argued from what he finds in the 
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pleadioga and the oonduct of the parties. 
In the first place, as we have already 
pointed out he has drawn an inference 
from para. 9 in the plaint Ex 7 whioh is 
based on a oonfusion between Baghubar 
Singh, the defendant of whom mention 
is made and Kalawati, the defendant of 
mention is not made, 
main argument is something of 
this character. As Kalawati was joined 
as a party in both litigations it must 
be taken that Raghuraj Singh had recog- 
nized her right to a share in event of 
partition and was endeavouring to pre- 
vent her getting one. There is not much 
force in this argument. The mere joining 
of Kalawati means very little for in the 
second proceedings the names of Kala- 
wati’s three minor daughters were en- 
tered as parties. They certainly had no 
right to share Their names were ap- 
parently entered in order to open the way 
to the determination of the expenses of 
their marriages. The next argument is 
this. In the second proceedings the 
plaintiff would have been, entitled to a 
one-third share if Kalawati had been 
ignored and the general law applied, and 
he would have been entitled to a one- 
fourth share if Kaliwati’s claims vrera 
recognized to receive a one fourth share. 
The learned Judge draws a conclusion 
from this that Kalawati’s claim must 
have been recognized. An attempt is 
made to establish these facts by evidence 
but the learned Judge has not made 
reference to that evidence. The evidence 
in question on the side of the plaintiff- 
respondent consists only of his own 
deposition. He said: 

"1 had sued for one-third but I agreed to 
one-fourth ag the plaadera said one share 
must be given to the mother, one share to my 
father and one share to my younger brother. 
This wag said by my pleader and by Pandit 
Chand Narayan, pleader for defendants 1 
to 3.” 

"Grogg-examined : My pleader was B. 
Narayan Lai. The eompromise was arranged 
in Court premises. The eocnpromise was 
settled a month or two before it was filed io 
Court. The eompromise filed iu Court was 
the compromise arrived at and it was written 
with the advice of pleaders. . , , When 

I had filed my plaint of the parbitlou suit my 
pleader had said that I should get one-third. 
Subsequently, at the first oompromiBe my 
pleader gaid that I oould not get more than 
one-fourth." 

Now all this was to show fchat he 
reduced his share from one-third to one- 
fourth in order to provide for a share for 


whom-. 

His^ 


Kalawati. Ik is to be noted, however, 
that there is not one word in the com- 
promise to this effect. Further there is 
direct evidence against this statement. 
Baghubar Singh has deposed: 

"Raghuraj Singh had brought another suit 
in which he was given maintenanoe from 
joint family funds. He was given Rs. 137-8-0 
per mensem as allowance for maintenance. 
He again brought a suit for partition. In 
that suit by compromise the plaintiff was 
given one-fourth and the rest remained with 
me. Nobody else separated at the time of 
that partition. The remaining members 
of the family remained joint. The share 
of nobody else was determined. No share 
was fixed for my (Hie Kalawati or for Baja 
Bakhsh. No share was reserved for my wife 
Kalawati. There was no talk about her share. 
Even now my family is joint. Baja Bakhsh 
Singh IB seven or eight years of age now. I 
have got five daughters now. I bear the ex- 
penses of the minor son and of the daughters. 

I am the karta of the family. 1 make col- 
lections of the 12 annas and I take tho 
profit.” 

Cross-examined, The plaintiff’s share was 
determined as one-fourth without any cal- 
culation. The plaintiff agreed to take that 

share and it was given him The 

one quarter share given to the plaintiff in his 
second suit was nob given on the understand- 
ing that my share was one-fourtb, my second 
son’s share one-fourth, my wife’s share one- 
fourth. The plaintiff was the eldest son and 
he was given one or two villages for his sub- 
Bistenoe as was tho practice in our family and 
amongst the Thakurg. The plaintiff agreed 
to take one-fourth and he was given one- 
fourth. In the second suit the plaintiff olaim- 

ed one-third Tho partition took 

place with mutual consent. Tho oompromiso 
in the second suit was also arranged with the 

advice of my pleaders Q. Can you 

give any reason why the plaintiff s share was 
fixed at one-fourth lu the compromise of the 
second partition suit ? A. The plaintiff was 
asking for much more and I was giving much 
less. By and by it was settled that plaintiff 
should be given one-fourth." 

There was also a maa Anrudh Siagh 
who said he was present at the time and 
supported this statement. It was argued 
against the acceptance of the evidence of 
these two witnesses that Righubar Singh 
had said: 

" Nobody got the dispute between me and 
the plaintiff settled. I and he settled the 
the dispute. 1 had not named anything spe- 
cially whioh 1 was offering." 

But Anrudh Singh has said that he 
gob the eompromise brought about. 

We do not find that there was real 
discrepancy between these atatementa. 
Anrudh Singh was a friend of the par- 
ties. He happened accidentally to be 
present in the Court preoinota while the 
queabiou was being disouaaed. Accord- 
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iog to his statement; be interposed in 
favour of a settlement. He added to his 
statement: 

" The piafntifi of hla own accord said lihat 
he should be given one-fourth. At first he 
was demanding more. Raghubar Singh said 
he would give nothing. Plaintifi was at first 
demanding one-third. 1 can give no reason 
why plaintifl agreed to take one-lourth. It 
was hiB will." 

We see no reason why the evidence of 
Raghubar Singh and Anrudh Singh 
should not be accepted against the un- 
supported evidence of Baghuraj Singh. 
These two men deposed that the matter 
was settled by a process of haggling. The 
son asked a third: the father offered no- 
thing. Finally they settled at a quarter. 
There does npt appear to have been any 
discussion as to the rights of the parties 
under the law This sounds the most 
probable way of arriving at a compro- 
mise. According to Raghubar Singh 
ploEbders were present but the settlement 
was left to the parties. This evidence 
stands unsupported by the evidence of 
pleaders When Raghuraj Singh produ- 
ced his evidence Baghuraj Singh 0 ( aid 
have called his own pleader to contra- 
dict the previous allegations He did 
not do so. Now it appears to ua that 
the conclusion that the matter was set- 
tled by pure bargaicing and haggling 
apart from any recourse bo claims under 
the law is supported in a variety of ways. 
In the first place if the compromise bad 
been, as the plaintiff-respondent suggests, 
a compromise based on the provisions of 
the Mitakshara whereby it was settled 
that Raghubar Singh was entitled to 
one-fourth, Raja Bakhsb Singh was en- 
titled to one-fourth, Kalawati was entit- 
led to one-fourth in lieu of maiutenauce 
and Raghuraj Singh to the remaining 
one-fourth, why were not these particu- 
lars entered in the compromise? They 
were not entered in the compromise. In 
the second place as far as we can gather 
Raghuraj Singh did not receive a quarter 
share in the moveables. He appears to 
have received less 

In the third place Raghuraj Siugh oon- 
sented to pay Rs 7,500 towards the mar- 
riage expenses of his Btepsisters. This 
appears to have made a r^notion in his 
share which was not jnstified by the 
ordinary law. When wa have it that 
the most natural way in which to con- 
duct the terms of this promise would 
have been by bargaining and haggling, 


when we have it that the compromise 
contains no specification of the shares of 
Raghubar Singh, Kalawati and Raja 
Bakhsh Singh, when we have it that 
those three persons have continued to 
live as a joint Hindu family ever since, 
we find the conclusion to be that Raghu- 
raj Singh took as much as he thought he 
would get without further trouble and 
that the remainder was left joint family 
property. The learned trial Judge ap- 
pears to us to have fallen into error in 
assuming that if the case had been 
fought out to a legal decision. Raghuraj 
Singh would necessarily have obtained a 
decree. His father Raghubar Singh had 
said from the very beginning that Ra- 
ghuraj Singh was estopped from bring- 
ing the case owing to hie conduct in the 
previous litigation. We express no opi- 
nion as to whether that plea was a good 
plea or a bad plea. It has not been deci- 
ded. We are in no position to assume 
what would have been the result of the 
litigation if the suit bad been decided 
on the merits . The suit might well have 
gone up to their Lordships of the 
Judicial Committee for the point was 
a point which could have been a point 
of difficulty and the valuation was 
Bs. 50,000. But once it is taken into 
account that there were points of diffi- 
culty in the case, that the litigation 
might be protracted and that Raghuraj 
Singh might not have been in a position 
to find funds for protracted litigation 
why should it be assumed (as the learned 
Judge has apparently assumed, for we 
do not find that he accepted Raghuraj 
Singh as telling the truth on the sub- 
ject) that it must have been intended to 
award a quarter share to Kalawati in 
lieu of her mainteoauoe? We find that 
there is no justification for this view. 

We return once more to the law on the 
subject. We have already discussed the 
decisions of their Lordships of the Judi- 
cial Committee in Hari Bakhsh v. Babir 
Laid) and Palani Ammal y. Muthii- 
venkatachala Moniagar (2). We refer 
now to three decisions of this Court: 
Deputy Commissioner of Partabgarh v. 
Sheo Nath (3) and Sarju Prasad Singh 
v. Nandgopal Singh (4). The second 
laid down: 

" That when il: is proved that one member 
of a joint Hindu family has separated from 

(3) A. I. R. 1927 Oudh 149=2 Luok. 469. 

(4) A. 1. B. 1927 Oudh 680. 
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bia Goparconers, a peiaoD, who aubaequently 
allegea that fcho remaining copaToeners are bo 
be Gonaidered a joint Hindu family among 
themaelvoB, must prove one of two thinga. He 
muBt either prove that there was no separa- 
tion among the remaining members originally 
or ho must prove that there has been a sepa- 
ration followed by subsequent reunion. 

" Under the Mitakshara Law there is a pre- 
sumption \yben one coparcener separates from 
the others chat the latter are separated and 
any agreement among the remaining mem- 
bers of a joint family to remain united or to 
reunite must bo proved like any other faet." 

The last decision is Mt. Menda Kuer 
V. Mirtunjai BcLJchsh Singh (5). This 
IS the decision to which the learned 
Judge has referred as 1 LncJc. Cases 
p 51G. He considered that this decision 
supported his view. We are unable to 
find tl^at it supported his view in any 
way and his conclusion that though in 
fact the throe defendants continued to 
live jointly after the plaintiff had gone 
out the separation of tho plaintiff im- 
plied the virtual separation of the defen- 
dants inter se is not borne out Apart 
from anything else there is strong evi- 
dence from their conduct that they had 
not separated and had continued to live 
jointly As they continued to live joint- 
ly there is no question of reunion They 
had never disunited. The position of 
Mt. Kalawati is exactly the same as the 
position of any wife in a Hindu joint 
family She is entitled to maintenance- 
jNothing separate has been assigned to 
iier for maintenance. In any circum- 
stances it would he difficult to see what 
right the plaintiff could have in revenue 
proceedings to object to tho separation 
of the three-fourth in favour of a family 
which alleged itself to be a joint family. 
We, therefore, allow this appeal and 
direct that the plaintiff-respondent’s 
suit stand dismissed The plaintiff-res- 
pondent will pay his own costs and the 
costs of the opposite parties in both 
Courts. The defendants will receive one 
set of costs. 

R M./r.K. Appeal alloired. 


(5) A. I. R. i927 Oudh 499=»‘3 Luck. 220. 
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PULLAN, J. 

Sat Narain Misir and another — 
Plaintiffs — Appellants. 

V. 

Deputy Commissioner ^Manager, Court 
of Wards, Ajodhta Estate — Defendant — 
Bespondent. 

Second Appeal No. 102 of 1929, De- 
cided on 23rd August 1929, against de- 
cree of Sub- Judge, Sultanpur, D/- I7lh 
December 1928. 

(b) Oudh Rent Act, S. 3 (8)— In 9uil lor 
under-proprietary rights claim cannot be 
put to agricultural land. 

FlaintifEs suing for undei-propTietary ci; 
other posBosBion of oeitain plots against tbp 
taluqdar oan have no claim as to agrionl- 
tural land. Thoy oan sot advorse poBBOBBion 
but Buoh adverse poaseBsion is only that of a 
tenant and the moro fact that they were Ici.- 
morly village zamindars dooa nob give thoia 
any tible. [P 433 C 2, P 434 C J] 

(b) Oudh Rent Act, S. 3 (8)— Exclusive 
right of fiihing does not convey under pro- 
prietory right to land below tank. 

An exclusive right of fiahing in a tank deen 
not amount bo a right in the land below the 
water and plamtifis posBeasiDg such rights 
are nob entitled to be considered as undei- 
proprietors of that land. [P 434 0 1] 

* (c) Advene poiieBiion — Under-proprietois 
— It is not necessary to prove actual litiga- 
tion with taluqdar. 

To prove adverse possesBion it is nob necs^- 
aary that thoio must have been litlgatipq op 
the subject between the taluqdars and tbq 
claimant. It is suilioient if it is proved that 
the title is entirely opposed to the intereBbs cl 
the taluqdar and that tho latter being awaJO 
of the titlo has atpod by and done nothiq^. 
Where the claimants establish that they got 
under-proprietary rights under a sale which 
has not been oontestod by the taluqdar, they 
are entitled to the rights claimed ; A. J. S* 
1919 P. C. G2. Ref ; A. J. R, 1927 Oudh 14J, 
DiH. [P 434 C 2] 

NaiviullaJi — for Appellant. 

H K Ghosh — for Respondent. 

Judgment. — This is a plaintiff’s ap- 
peal in a suit for under-proprietary or 
other possession of certain plots agaipsb 
the taluqdar. The plaintiffs were ejec- 
ted from some numbers by the revenqp 
Court and they then brought this sujt 
in respect of these numbers and certain 
others The suit was entirely dismisseil 
by the Court below. The numbers mji.y 
be divided into three groups ; the olill 
Nos. 624 and 476 are tanka, No. 452 is ^ 
grove and the other numbers are 
oultural land As to the latter^ 
plaintiffs have no claim. They oan pnly 
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set) up at best adverse possession, but 
suob adverse possession is only that of a 
tenant, and the mere fact that they were 
formerly village zamindars does not give 
them any title. 

As to the tanks it was never denied by 
the defendant that the plaintiffs had an 
exolusive right of fishing in these tanks. 
This is the only right which was con- 
ceded to the predecessor-in-title of the 
plaintiffs by the settlement decree of 
1872. An exclusive right of fishing does 
not amount to a right in the land below 
the water, and, in my opinion, the plain- 
tiffs are not entitled to be considered 
ander-propriotors of that land, although 
had their claim to an exclusive right to 
fishing in the water been contested they 
would no doubt have been able to obtain 
a declaration in their favour in accord- 
ance with the settlement decree. But as 
their right was not denied, I agree with 
the Court below that they were not en- 
titled to any decree of this nature. 

There remains No. 452, now No. 484. 
At the time of the settlement decree of 
1872 the plaintiff’s predecessor Bhawani 
Prasad obtained an entry in his favour 
as to throe out of four groves, one of 
which was No. 452, hut later the decree 
was amended in the year 1677 when it 
was ordered that the number not granted 
to Bhawani Prasad was No. 452 which 
was entered as belonging to one Bhandan 
Pande. Who Bhandan Pande was is not 
known, but he was described as a stran- 
ger and, therefore, he could not have been 
a member of the plaintiff's family. The 
plaintiffs, therefore, were unable to prove 
that No. 452 belonged to them from the 
time of the settlement decree and they 
had to fall back on the second plea 
which was raised in the plaint in res- 
pect of all the numbers, namely a plea of 
adverse possession. The lower Courts 
have not done justice to the evidence on 
this subject. It is proved that at the 
time of the new settlement in 1893 this 
grove was described as being in the pos- 
session of a mortgagee from the mort- 
gagor Bhawani Prasad. Consequently, 
in spite of the settlement decree of 1877, 
it appears that Bhawani Prasad, who 
was the plaintiffs' predecessor-in-title, 
was able to re-assert the claim in this 
grove which he had made in the year 
1872. In 1897 Bhondu who is the 
nephew of Bhawani Prasad, together with 
Pothi Bam, who was bis own nephew. 


sold the grove No. 452 to one Mahabir. 
Mahabir in his turn sold the grove to a 
stranger in the year 1912 and Bindeshri 
Misir, who is the father of one of the 
plaintiffs and the nephew of Bhondu 
Misir, brought a suit for pre-emption and 
obtained a decree and dhakil dihani. This 
order of possession was given in the year 
1914 and the plaintiffs have been in pos- 
session over since. 

It has been stated in argument that 
these facts are insufficient to establish a 
title by adverse possession in view of a 
ruling of this Court reported in Barjor 
Singh v. Sidh Nath (1). In that ruling 
it was laid down that such possession 
bad to be actual, physical, exclusive, 
hostile and continued from the time 
necessary to create a bar under the sta- 
tute of limitation. In this case there is 
in my opinion no question that the plain- 
tiff who obtained possession or who re- 
covered possession by a pre-emption de- 
cree, obtained actual, physical, exclusive, 
and continued possession. The word' 
"hostile" cannot be considered to meanj 
that there must have been litigation on 
the subject between the taluqdar and thel 
plaintiffs It is sufficient if it is proved 
that the title is entirely opposed to the 
interest of the taluqdar, and that the 
latter, who must have been aware of thei 
title BO set up, 

"stood bj and did nothing while the plain- 
tiSs oontinued in poBBession in direct contra- 
vention of his alleged rights." 

These are the words used by their 
Lordships of the Privy Council in defin- 
ing adverse possession in the case of 
Arunachellum Ghetty v. Venkatachala- 
pathi Ouruswamigal (2). 

The plaintiffs, therefore, have in my 
opinion established a title to the grove 
No. 452, and the title must be that which 
the vendor purported to sell in 1912 by 
means of the sale-deed for which they 
obtained a decree of pre-emption, seeing 
that the taluqdar has never attempted to 
contest that sale. I have read the sale- 
deed and it appears that the title was 
one equivalent to under-proprietary 
rights and has been described correctly 
by the plaintiffs as debdari. The plain- 
tiffs, therefore, are entitled in my opi- 
nion to a decree for dehdari rights in 
respect of grove No. 452, now No. 484 

(1) A. I, R. 1927 Oedh 141=29 O. 0. 395=1 
Luck. 441. 

(2) A. I. B. 1919 P. 0. 62=43 Mad 258=46 
I. A. 204 (P.0,). 
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only, ball their suit has been rightly dia- 
missed in respect oE the other numbers 
subject, as I have said, to their fishing 
rights in Nos. 625 and 476. 

The appeal is thus partially dismissed 
Siud partially allowed, and proportionate 
costs will be allowed throughout 

B.M.fB.K. Order accordingly. 

A. I. R. 1929 Oudh 435 

Srivastava, j. 

Abdul Rahmau — Objector — Appel- 
lant. 

V. 

Gaija Prasad and another — Decree- 
holder and Judgment-debtor — Respon- 
dents. 

Execution Decree Appeal No. 18 of 
1929, Decided on 23rd August 1929, 
against order of Sub-Judge, Kheri, D/- 
19uh January 1929. 

(a) Mahomedan Law— Gift — Regiatration 
is not neceisary to complete gift. 

Whoa tiho ingredionta aoooaaary for tho 
oomplebion of a valid gift under Mahomodan 
Law are proved to have been preaont, the 
gift IS oomplete and registration is not necea- 
aary to oomplota the gift and la a superfln- 
ouB aot. [P 43G 0 1, 2] 

(b) Civil P. C., Sch. 3, R. 11 — Property 
under control of Collector cannot be given 
as gift without his written permission. 

Where the property which forma the sub- 
jeob matter of the gift is admittedly under 
the control of the Oollootor on the date of the 
gift it oannot bo given as a gift without the 
written permission oE the Collector and such 
£ift is incompetent. [P 436 0 2J 

(c) Civil P. C., Sch. 3, R. 11 — Judgment- 
debtor cannot enter into any transaction in 
contravention of R. 11. 

While the property is under the control of 
the Oolleotor the judgment-debtor is disquali- 
fied from entering into any transaotion in 
Gontiavention of the terms of R. 11. The 
disqualification imposed by the rule ia abso- 
lute in its nature makiag all suoh transao- 
tion void and oannot be said to bo applioable 
only to those oases in whioh a sale has been 
aotually made by the Collector . A. J. R. 1910 
P. 0. 100, Rel. on. [P 437 0 1] 

Ali Zaheer — for Appellanb. 

Badha Krishna aud Rauf Ahmad — 
for ReBpoadents. 

Judgment. — The material facts re- 
lating to the diapute which has given 
rise to the present appeals are that one 
Ganash Prasad obtained a simple money 
decree against Manna, father of Abdul 
Rahman, the objector appellant and of 
Abdul Hamid minor who is respondent 


2 in these appeals. The decree-holder 
Qanesh Prasad applied for attachment and 
sale of the property in suit in exeoation 
of his decree. As the property sought to 
be sold was ancestral the decree was 
transferred for execution to the Collector 
on 30bh June 1921. The sale was fixed 
before the Collector for 20th July 1921 
but it did nob take place on that date 
as the judgment-debtor paid a part of 
the decretal debt and got the sale post- 
poned to 20th October 1921. About a 
month later, on 23rd August 1921 the 
judgment-debtor Munna executed a deed 
of gift in respect of the property in suit 
in favour of his two sons Abdul Rahman 
appellant and Abdul Hamid respondent 
2. It is the validity of this gift whioh 
ia the principal matter of controversy 
in the present appeals On 19th Octo- 
ber 1921 the judgment-debtor paid off 
the balance of the decretal amount and 
on 20th October 1-21 the property was 
released by the Collector On the same 
date Munua also got the deed of gift 
dated 23rd August 1921, registered. 

Another chapter of the case begins 
with a proDote dated 18th July 1921 
executed by Munna in favour of Gaya 
Prasad respondeat 1. This money was 
borrowed in order to make part pay- 
ment of the decretal debt of Ganesh 
Prasad and seems to have constituted 
part of the money which as stated be- 
fore was paid by Munna to Ganesh 
Prasad on 20th July 1921. On 2ad 
September 1925 Gaya Prasad obtained 
a decree on the basis of the pronote just 
mentioned. Gaya Prasad also had ano- 
ther similar decree against Munna. 
After the death of Munna the decree- 
holder respondent Gaya Prasad applied 
for execution of his two decress by at- 
taohment and sale of the property in 
suit claiming it to be the assets of hia 
deceased judgment-debtor Munna. Abdul 
Rahman appellant filed objectiona in 
both the execution. oases on the allega- 
tion that the property sought to be 
attached and sold did not belong to 
Munna at the date of hia death inaamnoh 
as it had been transferred by him to the 
appellant and his minor brother res- 
pondent 2, under the deed of gift dated. 
23rd August 1921 and was therefore not! 
liable to attachment or sale in execution* 
of the decree against Munna. Both the 
objections were tried together and dia- 
miased by the learned Munsil on th» 
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gicound that the deed of gifb dated 23rd 
August 1921 was void under B. 11, 
Boh. 3, Civil F. C. This deoision has 
been upheld on appeal by the learned 
Subordinate Judge. 

The objector has come here in second 
appeal. Two contentions have been 

gorged on his behalf in support of the 
appeal. The first contention is that 

the transaction of gift relied upon by 
him was inchoate and incomplete on 
23rd August 1921 and became a comp- 
leted transaction only on 20 th October 
1921 when the deed of gift was regis- 
tered. The argument is that as the 
property had been released by tlie Col- 
lector before the registration of the deed 
o£ gift therefore the alienation was not 
invalidated by E 11, Sch. 3, Civil F. C. 
I find myself unable to accejit this con- 
tention- Both the lower Courts are 
agreed in finding that the transaction 
of gift was completed on 23rd August 
1921 and I think that the finding arrived 
at by them is quite correct. The learned 
counsel for the appellano admits that 
the only ingredients necessary for the 
completion of a valid gift under the 
Mahomedan Law are the declaration 
by the donor, acceptance by the donee, 
whether express or implied, and the 
iLelivery of possession to the donee, 
ieither actual or constructive. He con- 
jeedes that registration is not nocessary 
|to Gouiplete a gift under Mahomedan 
Law. The only one of these ingredients 
which is said to have been wanting on 
23rd August 1921 was the element of 
delivery of possession. But the matter 
is concluded by the finding of both the 
lower Courts. In fact it seems to me 
that QO other finding was possible The 
deed of gift, Ex. 1,* speaks of posses- 
sion having been delivered to the donees 
who were both the sons of the donor 
one of whom was a minor. In the ease 
of the minor son at least the mere decla- 
ration by the father was sufiicient. As 
far the older son who is the objector 
appellant, we have his express admission 
oontaioed in the petition of objection 
dated 23rd July 1928 to the elleot that 
he had been put in possession of the 
gified property from the date of the gift. 
I have, therefore, no hesitation in agree- 
' ing with the Courts below, that when 
the deed of gift had been executed on 
l23rd August 1921 the transaotioa was 
taccompanied with delivery of possession 


to the donees and the transaction of gift 
was therefore complete on that date. As 
rightly conceded by the learned oounsel 
for the appellant the subsequent regis-i 
tration was wholly unnecessary underi 
the Mahomedan Law and was a super- 1 
fluous act. S. 47, Registration Act lays! 
down that: 

"A regisbered doouinent shall operate from 
the time from which it would have com- 
uieuood to operate if no registration thereof 
had been required or made, and not from the 
time of its registration.” 

Thus it will be cleai that the registra- 
tion of the deed of gift on 20th October 
1921 cannot have the efiect of novation 
of the gift. If any such object was in- 
tended the proper course for the donor to 
have adopted was to execute a fresh deed 
of gift. As it is, the deed of gift dated 
2drd August 1921 must be deemed to 
take effect from the date of 'its execution 
even though it was registered some 
months later As admittedly the pro- 
perty which formed the subject of gift 
was under the control of the Collector 
on the date of the gift and as no written 
permission of the Collector was obtained 
as required by E 11, Sob. 3, Civil P. C. 
the gift was incompetent, and the deci- 
sion of the lower Court is quite correct. 

The next contention urged by the 
learnQd counsel for the appellant is that 
E- 11, Sch. 3, is applicable only to those 
cases in which a sale has actually been 
made by the Collector and where the 
alienation made by the judgment-debtor 
is in conflict with the transfer made by 
the Collector. He has argued that if 
the decree is satisfied by the judgment- 
debtor and no occasion arises for the 
Collector to take any action for the en- 
forcement of the deoreo, then in such a 
case E. 11, Sch 3, has no application and 
any transfer made by the judgment- 
debtor must be held to be valid. He ha& 
in support of his argument referred by 
way of analogy to oases of private alie- 
nation of property after attachment and 
of transfers pendente lite and pointed 
out that in both these classes of cases 
the transfers are invalid only as against 
the olaims enforceable under the attach- 
ment or claims arising under the deorea 
or order passed in the pending suit. I 
regret I am not impressed with the 
soundness of this argument. The argu- 
ment will be sufficiently answered by a 
oomparison of the language used by the 
legislature in B. 11, Sch. 3, with the 



1929 Sangam Madho v. Ram Nabain (Pullani J.) Oudh 437 


language used in S, 64, Civil P. 0. and S. 
52, T. P. Act. In S. 64, Civil P. 0., ifc 
is expressly provided that the alienation 
shall be void as against all olaittis 
enforceable under the attaohmenfc-” Sihii- 
larly in S. 52. T P. Act the words use 
e.Te that. 

"Th0^ proporLy oounot be branaferrod or 
otherwiao dealt with by any party to the auit 
or proceeding go aa to affect the rights of any 
other party thereto under any decree or order 
which may bo made therein." 

Thus it is perfectly clear that in the 
case of attachment as well as in cases of 
transfers pendente lito the legislature 
has in express terms defined the extent 
to which the transfers would be invalid. 
On the contrary the language used in S. 
ll.Sch. 3, is quite different. The rule 
provides that in oases to which the rule 
applies the judgment-debtor: 

"Shall be incompetent to mortgage, obargo, 
lease or alienate any aueh property or part 
except with the writbon permission of the 
Oolleotor " 

The use of the word "incompetent" 
seems to show clearly that whilst the 
iProporty is under the oontrol of the Col- 
llecfcor the judgment-debtor is disqualified 
Ifrom onteriug into any transaction in 
Icontravention of the terms of B. 11, Soh. 
i3. The disqualification imposed by the 
rule is absolute in its nature, making 
transactions entered into by the judg- 
ment-debtor contrary to the provisions 
|of B 11 altogether void, and nut merely 
ivoidable as against the Collector or per- 
sons claiming under him. The matter 
is concluded by the decision of their 
Lordships of the Privy Council in Gauri 
Shankar Balmukand v. Chinnumaya (l). 
In that case, it appears that a somewhat 
similar contention, with reference bo S. 
325-A, Civil P. C. (Aob 14 of 1882) vrhioh 
corresponds to R. 11, Sch. 3 of the pre- 
sent Civil Prooedure Code as urged be- 
fore their Lordships Their Lordships 
make reference to the contention urged 
before them in the following terms: 

"It ia contended that 3. •^25-A is not to be 
read in the complete and operative senae na- 
tural to the words, that is to say, of incom- 
petenoy to mortgage such property, bub must 
be read with an implied limitation. The 
limitation suggested ia that there still re- 
mained iu the judgment-debtor a power to 
mortgage the property so aa to become opera- 
ibive over any residue that might arise to the 

• (1) A. I. R. 1910 P. 0.' 169=46 Cal. 183=45 
I. A. 219 (P. 0.). 


latter after the Collector’s administratfoia 
had ended.” 

Their Lordships rejected the confedb- 
tion and held that the mortgage 
by the judgment-debtor while the Gollee- 
tor oould exercise the powers given to 
him by Ss 322 to 325 Act 14 of 1882, 
was absolutely void and not merely Void- 
able as against the Collector and those 
claiming under him. This contention 
also is, therefore, without forde. 

The appeals therefore fail and are dis- 
missed with costs. 

R.M./r.k. Appeals dismissed. 
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Pdllan, .T 

Sangam Madho — Defendant — Appel- 
lant. 

V. 

Bam Narain — Plaintiff — Respondent'. 

Second Appeal No. 153 of 1929, De^ 
oided on 8th August 1929, against decree 
of 3rd Addl. Dist, Judge, Lucknow, D/- 
15th April 1929. 

(a) Easement! Act, S, 18 — Privacy — Right 
acknowledged in award cannot be infringed. 

Where a right of privacy appertains to the 
dominant owner's house and it is aoknow- 
ledgod by the partios at an award by arbitra- 
tors, the servient owner cannot open a window 
not used for the legitimate purpose of obtaining 
light and air and thus infringe upon the right 
of privacy possessed by the dominant owner . 
29 All. 582 ; A. I. if. 1926 Oudh 541 ; 5 0. 
W. N. i?38, Ref. [P 438 0 2] 

(b) Easements Act, S. 32— Conslruction* 
infringing upon right! of dominant owner 
cannot be allowed. 

Where an award states that the wall of the 
servient owner shall not be oonstruoted In 
such a way as to interfere with the rights of 
the dominant ownoi in rogpeot of his existiug 
oonstmotions, the servient owner cannot, 
construct eaves or use the dominant owner’s 
ohabutra or do other acts infringing upon the 
servient owner’s rights. [F 438 0 1] 

Badhe Krishna — for Appellant. 

Uakimuddin and Naziruddin — for 
Respondent. 

Judgment. — This appeal ariseB out of 
a dispute between two neighbours in the 
town of Unao. The first dispute took 
place in 1926 when the present defen- 
dant, who is the appellant before me, 
wished to construct a wall adjoining the 
wall of the plaintiff’s house. The dis* 
pnte was submitted to arbitrabicn and 
the arbitrator, who is stated to be the 
Qovernment Pleader of Unao, made an 
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award coniiainiDg inler alia the following 
olause : 

"That the wall on tho aide of Munahi Bam 
Narain ahall be abaolutely blank, i. e., it 
ahall have no cornloe, eavea, dralna, apouta, 
doora or window in it on the aide of Munahi 
Bam Narain," 

and there is another condition namely : 
"Ehat a parapet over the house roof ahall be at 
loaat BIX feet in height ao aa to prevent people 
peeping through it to the north." 

The intention of this award is mani- 
iest. It is in the hrst place that the 
'wall of the defendant shall mot be con- 
structed in such a way as to interfere 
with the rights of the plaintiti in respect 
of his existing oonstructions, and in the 
second place it is intended to provide 
that the defendant shall not by his 
further constructions interfere with the 
right of privacy possessed by the plain- 
tififj otherwise there is no point in the 
order requiring the parapet to he six 
feet high. The defendant not being satis- 
lied with this state of affairs proceoded^to 
extend his wall beyond the boundary of 
Munshi Bam Narain's housoi and on a 
portion of it, which he has oonstruoted 
across a plot of land described now as 
rasta or path, he has in the first place 
copslirualed two doors. One an entrance 
to his house and the other an entrance to 
a new latrine and above this he has con- 
structed a wall with a window in it which 
has been shown by the personal inspec- 
tion of the Munsif to overlook about one- 
third of the court-yard of Munshi Bam 
Narain. There is no question that by 
making these constructions the defen- 
dant has offended against the spirit of 
the award made by the arbitrator. 

Tbe Munsif dismissed the suit and 
owing to the position of the defendant, 
who is a vakil practising in Unao, an ap- 
plication was made by the plaintiff to 
have the appeal hoard in Lucknow. This 
upplication was granted by Hasan, J., 
and the appeal was heard by the Third 
Additional Judge of Luoknow and almost 
Bniiirely decreed. 

The defendant now appeals. The first 
point raised deals with the window. Now 
it was certainly intended by the arbi- 
trator that no window should be made in 
the wall of the defendant which could 
overlook the court-yard of Munshi Bam 
Narain and the learned Judge has, with 
great fairness towards the defendant, 
allowed that the award should be res- 
tricted to that portion of the wall whioh 


was in dispute in the first case and 
should not be further applied to an ex- 
tension of the wall. But even on thie 
view he has felt 'oonstrained to interfere 
with the window. Had this been a win- 
dow of a'room used for the legitimate 
purpose of obtaining light and air, there 
might have been something to be said for 
the defendant, hut the Munsif himself 
found that the window was useless. It 
is merely set in a wall and gives neither 
light nor air at any room. Sir George 
Knox remarked in tho case of Abdul 
Rahman v. Bhaqwan Das (l) : 

"fchere la a great deal to be said in favour of 
the right of privacy being more aubatantially 
and materially invaded by apertures whioh 
would permit a person to look on without be- 
ing observed, than by the existonoo of an open^ 
space where tho presence of the looker on 
would at once be conspicuous and could easily 
be guarded against." 

This ruling is perhaps not intended for 
general application and the remarks 
should certainly be road with tho previ- 
ous remark in the same judgment that 
every case of this kind must be governed 
by its particular facts and that the ques- 
tion in every such case is whether the 
construction amounts to a substantial 
interference with the right of privacy. A 
right of privacy is assumed to exist in 
all Indian towns, and this has been laid 
down both by the late Misra, J , in th& 
case of Mt Subhaga v Ml. Janki (2), 
and Baza, J., in the case of Sardar Hu^ 
sain v. Ahmad Husain (3). Misra, J., in 
the first of these rulings also said that 
the mere fact that tho house was not at 
the time occupied by pardahnashin 
ladies would not affect the right of pri- 
vacy enjoyed by the owner. In tho pre- 
sent ease I have no doubt that a right of 
privacy appertains to the plaintiff's 
house and that his was acknowledged by 
the parties themselves at the time of the 
arbitrator’s award. I also find that a 
window such as that constructed by the 
defendant does infringe upon the right of 
privacy possessed by the plaintiff, and I 
consider that the order passed by the 
lower Court in respect of this window is] 
a proper one and should be maintained 

The second question relates to the con. 
struction of certain eaves on the wall. 
These are in my opinion in direct con. 
travention of the award. At the best it 

a)Ti90fr29”Anr58a=4 A.L.J. 445-=(1907Jl 
A.W.N. 188. 

(a) A I.B. 1926 Oudh 641=29 0.0. 13G. 

(3) [1928] 6 O.W.N, 5B8. 
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could only be said that they are con- 
structed on an adjoining extension of the 
old wall, and they are bound to cause 
damage to the plaintiff’s wall underneath 
by the fall of water. 1 agree with the 
lower Court that these eaves should be 
removed or dealt with in such a way 
that tAey no longer project from the de- 
fendant’s wall. 

The third point for consideration is 
the latiine constructed by the defendant 
to the west of the new main door. The 
finding of the Court below is that this 
latrine opens on to a chabutra which 
belongs to the plaintiff in the sense that 
it was built by him along with the rest 
of his house some 12 years ago. I see 
that when the defendant applied to the 
Municipal Board for permission to make 
his new building he did not in his map 
show any outside door to this latrine. 
This appears to be an afterthought and 
consequently was not necessary to the 
original design. It has been argued at 
length that as the plaintiff was unable 
to prove that he owned the land on 
which the chabutra stands, the defen- 
dant has a good right to use that chabu- 
tra as a means of access to his new lat- 
rine. I cannot accept this view. What- 
ever may have been the right of the 
plaintiff to the land, ho is certainly en- 
titled to the use of his own chabutra and 
the defendant has no right to interfere 
with that right. I find, therefore, that 
he is not entitled to open a door on to 
the chabutra nor is he entitled to have 
his napdan placed on the chabutra. An 
alteration of his napdan will not cause 
him much trouble as I see by the map 
that he took the precaution of construct- 
ing it so that it can equally well be 
opened on to the lane. As to the door it 
is argued that it need not be removed. 

This argument cannot be rebutted. The 
only question is whether it can be used 
and it certainly cannot be used. If it is 
any satisfaction to the appellant the 
order as to the removal of the door may 
be converted into one ordering it to re- 
main permanently closed. The only re- 
maining subject of dispute between tbe 
parties is about certain water spouts 
which are made so as to discharge their 
water on the plaintiff's chabutra. This 
point was not seriously pressed in appeal 
and I see no reason to interfere with the 
very proper order passed by the Court 
below. 


A Gross-objeotioo was made as to the 
main door on the ground that that con- 
troverts the award in the former suit and 
an attempt also was made to raise tbe 
question as to tbe plaintiff’s right or 
ownership in the land on which the oha- 
butra has been built. I do not consider 
that tbe award could bo made to extend 
to the door leading on to tbe lane be- 
yond the plaintiff’s house, and I hold 
that the finding of tbe Court below as to 
the ownership of the land is a question 
which cannot be challenged in second 
appeal. 

I am therefore not disposed to intej- 
fero with the judgment of the Court be- 
low either in the interests of the appel- 
lant or in that of the respondent, and I 
dismiss both the appeal and the crosfc*- 
objection with costs. 

R.M./r.K. Appeal dismissed 
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Wazir Hasan and Pullan, JJ 

Sadiq Ali — Plaintiff — Appellant. 

v. 

Mt. Amiran — Defendant — Bespon- 
dent. 

Second Appeal No. 59 of 1929, Decided 
on 3rd September 1929, from decree of 
Sub-Judge, Sitapur, D^- 7th Novem- 
ber 1928. 

4r Mahomedan Law— Maraz-ul maul — Gilr 
from huiband to wife in lieu of dower id 
not a bequest and is not subject to doctrine 
of marazulmaut. 

A gift by a husband to hia_ wife during 
marazulmaut, in satisfaction of his obliga- 
tion to pay the dower debt cannot be treated 
as testamentary for the simple reason that 
bad nob the husband discharged his legal 
obligation, his estate iu the hands of his 
heirs would have been liable to satisfy thn 
same obligation. Such a gift being for con- 
sideration, is irrevocable and cannot be trea- 
ted as bequest aud, therefore, it is not SDb- 
ject to the dootrino of marazulmaut. 

[P 440 0 2 ; P 441 C J] 

Naziruddin — for Appellant. 

Ali Muhammad and Ishwari Prasad 
— for Respondent. 

Judgment. — This is the plaintiff □ 
appeal from tbe decree of the Subordi- 
nate Judge of Sitapur, dated 7th Novem- 
ber 1928, affirming the decree of tbo 
Munsif of tbe same place, dated 23rd 
May 1928. 

One Ahmad Ali made a gift of all his 
property in favour of the defendant. 
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Mb. Amiran. The gift was evidenced by 
a deed dated 17th August 1927. Ahmad 
Ali died on 5th September 1927. The 
plaintiff, Sadiq Ali, is Ahmad Ali’a 
uncle i\nd claims title to the gifted pro- 
perty on the ground of inheritance. 

The deed recognizes the defendant as 
d. lawfully wedded wife of Ahmad Ali 
and purports to make the gift in con- 
sideration of the dower of Bs. 500 due 
from the donor. The value of the sub- 
ject-matter of the gift is also stated in 
the deed approximately to be Bs. 1,000. 

The plaintiff challenged the validity 
of the gift on various grounds hut only 
dhe of such grounds now survives and 
constitutes the sole point of argument 
in this appeal. The lower Courts are 
agreed that the defendant was the mar- 
1 Led wife of Ahmad Ali and they ate 
further agreed that the gift was made 
by Ahmad Ali during marazulmaut. 
The attack by the' plaintiff on the gift 
iu question is based on the last men- 
tioned finding. It was argued in the 
Courts below and the argument is re- 
peated before us that the gift having 
been made during marazulmaut oper- 
ates in law as a bequest and being in 
fivrour of an heir is wholly void under 
the Hanafi Mahomedan law. The ques- 
tion for decision, therefore, is as to 
whether the gift of 17th August 1927 is 
suhiect to the doctrine of marazulmaut 
The Courts below have answered this 
question in the negative and the main 
ground on which the answer rests is 
that the gift being for consideration is 
virtually a sale and the decision of the 
Calcutta High Court in the case of 
E^haq Ghowdhry v. Ahedunessa Bihi (l) 
ii cited in support of the view taken 
We are far from affirming broadly the 
ICEoposition that all transactions known 
in Mahomedan law as hibabilewaz are 
or can be treated as transactions of sale. 
That the two transactions may bear 
close analogy in their results is not a 
Bufficieut ground in our opinion for hold- 
ing that they are convertible terms. 
One of UB had occasion to consider this 
matter at some length id the case of 
Bashir Ahmad Mt. Zuhaida Ehatun 
(2) and again in Talih Ali v. Kaniz 
t^a tima Beg am f 3). _ 

a) [1916] 42 Cal. 361=28 I. C. 692=19 
C. W. N. 325. 

(2) A. 1. R. 1926 Oudh 186=1 Luok. 83. 

(3) A. I. R. 1927 Oudh 201=2 Luck. 575. 
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We are of opinion that the decree 
under appeal should be upheld but on a 
different ground. The general proposi- 
tion of Mahomedan Law is that a gift, 
simple or bilewaz, is subject to the 
doctrine of marazulmaut and the effect 
of that doctrine is that the gift inter vi- 
vos acquires for all practical purposes 
the character of a testamentary disposi- 
tion, though technically it is not a 

legacy ” ; Ch. 8, Book 8, Baillie’s 
Digest of Mahomedan Law, Vol. 1 

In the Baillie’s Digest referred to 
above several illustrations of cases are 
given whore a gift matle during maraz- 
ulmaut is placed on the footing) of a 
bequest These illustrations, it is sigui- 
ficant to note, are all cases of revocable 
gifts and there is not one single case of 
an irrevocable gift. Being a testainen-| 
tary disposition in its nature and inoi-| 
dents, it follows that a gift in marazul-I 
maut can bo revoked and wo think thatl 
the converse proposition that where thej 
gift is not revocable it cannot bo treated! 
as a bequest is equally true. A gift of 
the latter description, therefore, la notj 
subject to the doctrine of maraz-ul- 
maut. 

In this case it must bo hold that the 
gift by Ahmad Ali to his wife, the defen- 
dant, cannot be placed on the footing of 
a bequest. Such a gift ; 

" cannot be retracted because the object of 
the gift 13 an improvement of affection (in 
the same manner as in the case of preaenta to 
relations) and as the object is obtained, the 
gift cannot be rotr.i.cted 

Hamilton’s Hodaya by Grady, p. 446 ■ 

" The inorease of afiection excited in the 
wife by the gift is aupposed, by the law, to 
bo a return which she pays for it, and which 
oonsequontly deprives the donor of the power 
of retraction . see the foot-note in Hamilton’s 
Hedaya by Grady, p. 49G." 

When, tlierefore, there is a gift bil- 
ewaz by a husband in favour of his wife 
the consideration underlying it is not 
merely the material value of the thing 
received by him in exchange but also 
the personal element of the improvement 
of affection and love which naturally 
does not exist in a disposition to take 
effect after the death of the husband. 
Farther when a gift is made duringl 
marazulmaut by a husband to his wife 
in satisfaction of his legal obligation to 
pay the dower debt as in the present 
case, such a gift cannot be treated as 
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ambulatory or testamentary for the 
simple reason that had the husband not 
idischarged hia legal obligation by means 
lof the gift his estate in the hands of his 
jlieirs would be liable to satisfy the same 
jobligation. If, therefore, the nature of 
this particular gift is such that it cannot 
|be treated for the purposes of the distri- 
bution of the assets on inheritance as a 
bequest it follows according to our judg- 
ment that it is a gift not subject to the 
doctrine of marazuzmaut It may be 
added that a wife is a relation within 
the prohibited degrees and, therefore, a 
gift simple or bilewaz in her favour is 
irrevocable 

We accordingly dismiss this appeal 
with costs 

R M /r.k. Appeal dismis'ied. 
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Stuart, C. J., and Baza, J. 

{Amtr) Haider Khan — Plaintiif — Ap- 
pellanl. 

V. 

Kaiihaiija Dalcsh Sincjh — J-)of 0 adaat — 
.H 0:3 pond eat 

First Appeal No. 137 of 1028, Decided 
on 26th August 1929, from decree of Sub- 
rfudge, Rie Bareli, D/- Ist September 
1928. 

(aj Civil P.C., Sch, 3, Para. 11 — Conslruc- 
tion — Proviiions must be construed strictly 
and sale by judgment'debtor without Collec- 
tor's written permission is void. 

rbd provisiona of para. 11 mast cou^ 
tiuod <)triQtly and t:ho dGclaratiioii tbiifa a judg- 
maat-debbor ahall ba lacompabonb bo alieuabe 
his proparby musti bo road m tho oxacb and 
plaiu aaiisa which tho words imply. Where 
thoreforo a jiidgmoub-dobbor otfeebs a sale of 
property under iittachmeiib in oxocubion of a 
money docioo, and tha porinisaioii of Gollocboi: 
hii’i nob been obtainod tho transfer is uot only 
\oidablo but is void . A. I. R. lOiS P. C. 16S, 
Rtl on, [P 413 0 2J 

(b) Civil*P. C., Scb. 3, Para. 11 — Permis' 
sion by sale officer to deposit amount in 
satisfaction of decree does not amount to 
implied permission in writing. 

Where the Golleotor is never asked to give 
Ills permission in writing and signs nothing, 
tha mure fact that the oOiGor oonducting the 
bale of immovable property attached in execu- 
tion of a money decree permits tho alienee to 
pay a certain amount in satisfaction of tho 
money deoroo in exeoutioa of which the pro- 
perty oE tho judgment-debtor is under attach' 
maut does nob amount to an implied permis- 
sion in writing of the Collector authorizing 
the judgment-debtor to alienate his property. 

[P 44S 0 2] 


A. P Sen and S. C. Das — for Appel- 
lant. 

Prithi Hath Chaudhri — for Respon- 
dent. 

Judgment.— This is an appeal by the 
plaintiti Thakur Amir Haider Khan 
against the dismissal of the suit whioh 
he brought to redeem a mortgage dated 
14th September 1889 (Ex. A l). This 
mortgage was executed by Saadat Khati 
iu favour of Rawat Sheoratan Singh. The 
deed mortgaged with possession a share 
of 3 annas 3 pies 2 karants and 3 jaos in 
the village Jugrajpur and the hamlets of 
Eukunpur and Takhatnagar. Thd plain- 
tiff asserted that he had obtained the 
right to redeem this mortgage by virtue 
of a sale deed Ex. 1 dated 18th July 1918 
by which Mahomad Husaiu Khan the 
succosser-in-inberest of Saadat Khan 
transferred to him by sale the property 
mortgaged by Pjx. A-1 in addition bo pro- 
perties in E'ljapurand Rampur. In order 
to understand the questions for deter- 
mination in this appeal, it is nocessarv 
to state the facts of other transactions 
which took place after the execution of 
Ex A-1. 

A certain Nidha Bibi obtained a simple 
money decree against Mahomad Husa in 
Khan. This decree was passed on 20th 
January 1912 in Suit No. 125 of 1911. 
Some time towards the end of 1914 Nidha 
Bibi attached in execution of this decree 
a share in village Jugrajpur, which ad- 
mittedly included the property mortgaged 
by Ex. A-1. The exocutiou of the decree 
was transferred to the Collector (in this 
case the Deputy Commissioner of Rae 
Bareli) under the provisions of S. 68, 
Civil P. C The Collector was in a posi- 
tion to exercise or perform in respect of 
the ludgment-debtor’a immovable pro- 
perty the powers or duties conferred or 
imposed on him by paras. 1 to 10, Sch 3, 
Civil P. C. \ suit was brought by the 
Court of Wards, whioh was then in 
charge of the estate of Raw.ab Kanhaiya 
Bikhsh Singh (who was the successor-ia- 
interesb of Rawat Sheoratan Singh the 
mortgagee under Ex. A-l) against Maho- 
mad Husain Khan. This suit was based 
upon Ex. A-1 and certain deeds whioh 
were alleged bo be deeds of further charge. 
This suit was brought some time in 1915 
after the order of attachment had been 
made It did not proceed to judgment 
on the merits. We find from Ex. A-9 
that Mahomad Husain Khan (who was 



442 Oiidh 


Amir Haider Khan v.Kanhaiya Baksh Sinqh 


1929 


roGogaized as the suoaessor-in-intereat of 
Saadat Khan by the Court of Wards 
whiob was managing the estate of Hawab 
Kanhaiya Bakhsb Siugh) and the Court 
of Wards arrived at a oompromise, under 
which it was agreed that the olaim 
should be settled for a nominal amount 
of Bs. 20,930. It was further, however, 
agreed that no mjney should be paid, but 
that the whole of the property mortgaged 
under Ex. A-1 should be transferred by 
deed of sale from Mahomad Husain to 
the Court of Wards as representating the 
estate of Eawat Kanhaiya Bakhsh Singh. 
The result should have been to give the 
mortgagee full proprietary title in ihe 
mortgaged property. 

In pursuance of this compromise a sale 
deed Ex A- 7 was executed on 17th April 
1916. This sale deed was signed by 
Mr. H. S Rix, I. C S , as representing 
the Court of Wards in charge of the estate 
of Bawat Kanhaiya Bakhsh Singh. He 
was also the Deputy Commissioner of 
Bae Bareli. It does not appear to have 
been brought to the notice of this oiheer 
that at that time he was in charge of the 
proceedings in attachment in connexion 
with the share in Jugrajpur and the 
connected hamlets While the execution 
proceedings in attachment of the sale 
were proceeding, the plaintiCf-appellant 
Thakur Amir Haider Khan appears to 
have entered into negotiations with the 
same Mahomad Husain (whom he also 
recognised as the succossor-in-intorost 
of Saadat Khan the mortgagor under 
Ex. A-l) and on 18th July 1918 Maho- 
mad Husain executed the sale deed 
Ex. 1, to which wo have already referred, 
by which ho transferred to Amir Haider 
Khan the property which we have already 
described, that is to say, the property 
mortgaged under deed Ex. A-l, and some 
other property in Bajapur and Rampur. 
After the execution of Ex. 1 the plaintiff- 
appellant applied to the sales olffcer on 
25Lh February 1919 (application Ex. 16) 
for permission to deposit the amount due 
to Mt. Nidba Bibi under her decree and 
thus obtain a release of the attachment. 
The copy containing the reference to the 
application and the order does not bear 
the name of the sale officer, but we liave 
ascertained from the subsequent proceed • 
ings that the sale officer in question was 
a Deputy Collector called Lala Bam 
Gopal who was Treasury Officer of Bae 
Bareli This officer was not the Col- 


lector. He had been deputed by the 
Collector to conduct the execution pro- 
ceedings On 5th March 1919, the plain- 
tiff-appellant’s agent was ordered to 
deposit Bs 6,000. He did so. It is to be 
noted that at that time there had been a 
ohange in the office of Deputy Commis- 
sioner. During February and March 1919 
Mr. C. E. D. Peters, I. C. S., was Deputy 
Commissioner, The Civil List shows 
that Mr A. G. Shirreff, I. C. S., became 
Deputy Commissioner of Bae Baroli on 
23rd April 1919. On 25th April 1919 
Mr. Ram Gopal noted that Bs. 6,000 had 
been deposited (Ex 10), but that the 
balance of the decretal amount due 'had 
not been deposited. On 17th May 1919, 
Bs. 776-15-6 more were deposited on be- 
half of the plaintiff-appellant (Ex. 11). 
On 28th July 1919 Mr. Ram Gopal paid 
the full amount of Bs. 6,776-15-6 to Mb 
Nidha. The attachment was removed. 

In the trial Court the defendant who 
IS the representative of the mortgageo 
under Ex. A-l questioned the right of the 
plaintiff to redeem on the ground that 
ho had not obtained the written permi- 
sion of tho Collector, which is required 
by the provisions of para. 11, Sob. 3, to 
the alienation of tho property by Maho- 
mad Husain Khan. The plaintiff-ap- 
pellant replied that the defendant-res- 
pondent, who asserted that ho had ob- 
tained complete proprietary title in the 
property under the provisions of Ex. A-7, 
had also not obtained the written per- 
mission of the Collector to the alienation 
in his favour. The learned Judge decided 
that tlio alienation in favour of tho plain- 
tiff was void owing to his failure to obtain 
tho written permission in quostion He 
decided that the alienation in favour of 
the defendant was also void owing to his 
failure to obtain the written permission 
in question in so far as Sch. 3 was con- 
cerned, but that it was a good alienation 
inasmuch as it was not a private transfer 
of the property attached within the mean- 
ing of S. 64, Civil P. C. 

The learned counsel for the defendant- 
respondent has argued that the aliena- 
tion in his favour was good, and that on 
that ground alone tho suit of tho plaintiff- 
respondent should be dismissed We con- 
sider that we are justiffed in the finding 
that it cannot be held to be good as 
transfer other than a private transfer. 
In respect of the other ground which he 
pressed that he had obtained the written 
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permisBion of tihe Golleotor to the aliena- 
tion in his favour, inasmuch as the Col- 
lector himself signed the deed Ex. A-7, 
we have only to say that we consider 
that in the present case it is advisable 
not to decide that point, as it cannot be 
decided finally now against persons other 
thanlthe plaintiff in his prosont capacity, 
and as its decision is not necessary for 
the decision of this appeal. It is of 
course clear that Mahomad Husain 
Khan’s right to redeem may still be 
brought forward in a subsequent suit, 
and to hold definitely either that the 
defendant-respondent has acquired full 
proprietary righ|i^ or that ho has not ac- 
quired full proprietary rights would only 
complicate decision in a future suit, in 
which such a pronouncement would not 
operate as res judicata. 

It is, however, clear that the plain- 
tiff-appellant must succeed on the 
strength of his own title and not by 
questioning the proprietary rights of 
the defendant-respondent. We can de- 
cide this case simply on the following 
point. Has Thakur Amir Haider Khan 
obtained a right to redeem the mort- 
gage Ex. A-1 ? He bases this right 
in the first place upon a purchase of the 
right to redeem from Mahomad Husain 
Khan, that is to say on Ex. 1. We are 
nob concerned greatly with the question 
as to whether Mahomad Husain Khan 
was the solo snocessor-in-inborest of 
Saadat Khan. We consider that the 
defendant-respondent waj not wise in 
suggesting that he was not sole succe- 
sor. It seems that ho himself treated 
him as sole successor. But we find that 
the execution of Ex 1 has given the 
plaintiff-appellant no right to redeem. 
The provisions of para 11, Soh. 3, must 
be construed strictly. In Gauri Shan- 
kar Balmakund v. Chtnnumaya (l) their 
fjordships of the Judicial Committee were 
dealing with S, 325-A of the old Civil P. 
C. (Act 14 of 1882). That section is identi- 
cal with the present para 11, Soh. 3. 
There the ease was a case of transfer by 
mortgage. Here it is a case of transfer 
by sale. But the nature of the transfer 
is immaterial. It was pressed before 
their Lordships that S. 325-A was not 
to be read in the complete and operative 
sense natural to the words, that is to say, 
of in oomp eten oy mortgage siwh pro- 

(1) A. I. R. 1918 P. O.160=46 Oar." 183= 
46 I. A. 219 (P. 0.). 


perty, but must be read with an implied 
limitation. Their Lordships repelled, 
that suggestion. They considered thatj 
the words must be read to give the| 
obvious meaning and that there was a| 
complete incompeteucy. They say ; 

“ In short the sole point in this appeal is! 
whether a declaration by statute that a judg-! 
ment-debtor shall be incompetent to mortgage 
his property is or is not to be read in the exact^ 
and plain sense, which the words imply. " 

They went on to hold that the declara-i 
tioD must bo road in the exact sense 
which the words imply. In these cir- 
cumstances the transfer was not only! 
voidable. It was void, because the 
written permission of the Golleotor had 
not been obtained. 

The learned counsel for the plaintiff- 
appellant has argued that the written 
permission of the Collector was obtained 
to the alienation in his favour. He 
admits that the Collector signed no-' 
thing, and he admits that the Gollectori 
was never asked to give his permission 
in writing; but he suggests that the fact; 
that the officer conducting the proceed- 
ings permitted the plaintiff-appellant to 
pay Bs. 6,776-15-6 in satisfaction of thoi 
decree in favour of Mt Nidha must be 
taken as an implied permission in writ- 
ing. The argument appears to us to be a 
dangerous argument for the plaintiff- 
appellant to pub forward, for if it were 
considered that a failure to object on be- 
half of the Collector to an alienation is 
tantamount to a written permission to 
alienate, the defendanc-respondent would 
be on much stronger ground owing to 
the fact that the Collector himself had 
signed the sale deed Ex. A-7 in his 
favour, the sale deed in question being 
of a date piior to the date on which 
Ex. 1 was executed. But in any circum-; 
stances there oannob be a decision in, 
favour of the appellant on this point. 
In the first place the officer conducting 
the sale (who is generally known as the 

sales officer ") was not the Golleotor 
and he had no authority to give any 
written permission. The facts that he 
permitted the plaintiff-appellant tode-! 
posit the money and thereupon with-' 
drew the attachment do nob to oar mind 
show that he gave permission to the 
alienation in the plaintiff- appellant’s 
favour. But in any circumstances he 
had no authority to give permission. 
The plaintiff-appellant's appeal must 
fall upon that ground 
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The learned oounsel for t;he appellatib 
lias argued furbher bhat under bhe pro- 
visions of S. 91, Aob 4 of 1882, he has a 
right bo redeem. His ease here is that 
Mb. Nidha Bibi was the judgment-ore- 
ditor of the mortgagor, and that she had 
obtained execution by attaohment of the 
mortgagor’s interest in the property. 
Under S. 91 she could redeem the pro- 
perty. That is so. But the plaintiff- 
appellant was not a judgment-creditor of 
the mortgagor The learned counsel 
argues that, having paid off Mt. Nidha 
Bibi's decree, he had acquired her right 
to redeem We cannot accede to that 
proposition. He further suggested bhat 
he must be held, because he had paid off 
the amount due on the decree, to have 
an interest or charge on the right to re- 
deem bhe property. We are unable to 
accept that argument. It appears to us 
that the plaintiff- appelfant had no in- 
terest in the payment of Mt Nidha 
Bibi’s decree. S. 69, Act 9 of 1872, 
would not apply. But even if he had an 
interest in the payment of Mt. Nidha 
Bibi’s decree his remedy would have 
been against Mahomad Hussain Khan 
for reimbursement We consider that it 
is possible that he might have had a 
claim under S. 70 Act 9 of 1872, as he 
had lawfully paid the money for 
Mahomad Husain Khan, and did not 
intend to do so gratuitously, and Maho- 
inad Husain Khan had enjoyed the bene- 
fit of his payment But that fact would 
give him only a remedy against Maho- 
mad Husain Khan. It would not enable 
him to redeem the mortgage Ex. A-U 
The learned counsel for the plaintiff- 
appellant has urged the hardship on his 
client who, as ho points out, has paid 
Pv3. 6,776-15-6 and obtained no benefit 
for having done so. That fact, however, 
cannot give him a right to redeem when 
ha does not possess one otherwise. It is 
to be noted, that his sale deed not only 
covers the property mortgaged which was 
attached under Mt. Nidha Bibi’s decree, 
but also other property which was not 
attached under the decree. In so far as 
the property not attached under the 
decree is conoerned the transfer in his 
favour appears to have been a good trans- 
fer. We dismiss this appeal with costs. 

Certain oross-objeobions were filed. 
The learned oonnsel has explained that 
he only filed these oross-objeotions in 
order to be. in a position in event of it 


being found that the plaintiff-appellant 
was entitled to redeem the property to 
obtain an increase of the amount pay- 
able on redemption. As the appeal has 
failed the cross-objections fail antomati- 
^oally The parties will pay their own 
costs of the cross-objections 
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Wazir Hasan and Srivastava, JJ. 

Ganpat Prasad — Judgment-debtor — 

Appellant. 

V- • 

Kashmiri Bank Ltd.^ Fayzahad — Dec- 
ree-holder — Respondent. 

Execution Decree Appeal No 71 of 
1928, Decided on 18th July 1929, from 
order of Addl. Sub-Judge, Fyzabad, 
D/- 5th October 1928. 

Civil P. C., S. 60 , Proviso— Right of 
Gangaputra to receive offerings is right of 
personal service and cannot be attached — 
But right of occupation of particular spot 
on bank together with physical articles is 
liable to attachment. 

The right of Gangaputra to receive offerings 
IS merely a right of personal service and as 
such cannot bo attaohod. But his right of 
occupation of a particular spot on tho banks 
of the river for tho purpose of putting up his 
ohauki is distinct from tho personal right 
of receiving oflerings and as such is not ex- 
empt from attachment or sale in execution 
of a decree. Similarly tho physical articles, 
namely chaukia or wooden platforms are 
properties which are liable to attaohmeiit; 
(Ca^e law considered). [P 445 C 9, P 447 G 1] 

IJyder Huscin — for Appellant. 

Mahahir Prasad for B. D Sinha — 
for Respondent. 

Judgment. — The Kashmiri Bank 
Ltd., Fyzabad, in liquidation, obtained 
a simple money decree on 25th Novem- 
ber 1919, against Panda Ganpat Prasad 
Gangaputra of Ajudhya, district Eyz- 
abad. The decree- holder made an appli- 
cation for execution of the decree by 
attachment] and the sale of certain pro- 
perties belonging to the judgment-debt- 
or. One of the items of property 
sought to be attached and sold, with 
which alone wc are concerned in this 
appeal, is described in the application 
for execution in the following terms. 

“ Chaukis od tho bank of river Sarju Olty 
Ajudhya, Pergana Haveli Tahsil and 

District Fyzabad, numbered below in the 
name of Panda Ganpat Fraaad son of Joti 
Sarup. 20, 77, 78, 79, 150, 164, 165, 184, 254, 
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255, 25G, 20S, 293. 300, 323, 324, 325, 334, 340, 
341, 345, 348. 349, 350, 95, 96, 97. 98, 99, and 
100. Total 30 plots." 

The judgment-debtor objeotod that 
the cbaukis sought to be sold did not 
oonabitute any property, ^ 7 hioh could 
validly form the subject of attachment 
and sale in execution of the decree. He 
pleaded that the right to chaukis was 
only a personal right, which was ex- 
empt from attachment by virtue of 
S. 60, Cl. (f). Civil P. C. The Munsif 
accepted the objection of the judgment- 
debtor On an appeal by the decree- 
liolder the learned Additional Subordi- 
nate Judge of Fyzabad set aside the 
order of the Munsif and declared that 
the chaukis in dispute were liable to 
attachment and sale in execution of the 
decree The judgment-debtor Panda 
Ganpat Prasad has come here in the 
second appeal. 

Mr. Hyder Husein the learned counsel 
for the judgment-debtor appellant has 
contended that the right to chaukis con- 
sists merely of the right to receive of- 
ferings from pilgrims, who go to bathe 
at the ghats ol river Sarju in lieu of 
services rendered by the Gangaputraa. 
He argued that such a right is merely a 
personal right, which is exempted from 
attachrnont by S. GO, Cl. 5, Civil P C. 
The learned counsel for the respondent 
has on the other hand maintained that 
the right to chaukis consists not merely 
of the right to receive offerings from the 
clients but also of the right of occupa- 
tion of particular spots on the bank of 
the river and that both these rights con- 
stitute property, which is heritable as 
well as transferable It will be clear, 
on the contentious of the learned 
counsel of'tho parties, as set forth above, 
that the determination of the question 
in controversy between the parties must 
rest to a great extent upon the detei- 
miaation of the nature of the rights 
possessed by the judgment-debtor which 
are sought to be attached and sold. We 
have already quoted the desoription of 
the property as given in the application 
for execution. We regret that the trial 
Court did not clearly elucidate the posi- 
tion of the parties as regards the right 
to chaukis, which formed the subject of 
controversy in the execution prooe^ings. 
^However, the learned counsel for the 
parties are agreed before us that the 
bank of river Sarju is Government Nazul 


land and that the various Gangaputras 
are in ocoupation of different spots on 
the ghats of the river Sarju, on which 
spots they place wooden chaukis or 
platforms where the pilgrims come and 
sit. These pilgrims generally after they 
have had their bath make voluntary 
offerings to the particular Gangaputra 
on whose chauki they sit and put their 
clothes. Though the Gangaputras have 
no proprietary right in the land on 
which they place their chaukis, and 
whatever may be the rights as between 
them on the one hand and the Govern- 
ment Nazul department on the other, 
yet there can be no doubt that they have 
at the least a right of occupation of the 
particular spot in their possession. The 
question therefore is whether this right 
of occupation of the particular spot on 
which the judgment-debtor is entitled 
place his chauki, assuming it to be no- 
thing more than a possessory right, can 
be subject to attachment and sale or 
not. In order to answer this question 
let us analyse the position a little more 
closely. The right to chaukis may con- 
sist of one or more of the following four 
rights 

(a) right to ownership of the land on 
which the chaukis are placed, 

(b) right to receive offerings from the 
persons who visit the ghats for bathing, 

(c) right to the occupation of the par- 
ticular spot on which the judgment- 
debtor is entitled to put his chaukis in- 
dependently of the rights between him 
and the Government Nazul, and 

(d) right bo ownership of the wooden 
platform called the chauki. 

As regards the right to the ownership 
of the land it is admitted that the 
judgment-debtor has no such right of 
ownership No claim for attaohmenb 
or sale can therefore he based on this 
ground. 

As regards the right to receive offer-' 
ings from pilgrims we have no doubt that, 
such a right is merely a right of per-i 
sonal service, which cannot be the subject 
of attachment and sale. This right of 
Gangaputra or ghatia to receive offerings 
from pilgrims is similar to the right of 
a shebait or poojari to receive offerings 
at a Hindu sbrihe or the right of a 
Mahabrahman to get alms and offerings 
on the death of any person. The nature 
of suoh rights has been the subject of 
discussion in various oases 
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Id Oanesli Bamchandra Date v.”S7ian- 
Icar Bamchandra (l), ib was held that 
the vritti by virtue of which oerbaiu 
religious ceremonies were performed on 
the river Godavari on behalf of the pil- 
grims who paid fees to the holders of 
priestly oilioee for the p3rfoTmanoe of 
such religious ceremonies at or about 
the time of their performance was a 
hereditary priestly oihco and that it 
was a 

right o( potBonal uorvico within the moan- 
ing of 01. (f), S. 26G, Civil P.G. (Act 14 of 
I08t2), and therefore protected from attach- 
monb." 

Similarly in Govind Lakshman v- 
Bamkrishna Hari (2), it was held that 
jyotishi vritti was a right to receive 
certain emoluments as a reward for per- 
sonal service and therefore not liable to 
attachment. 

In Baja Bam v. Ganesh (3), Banade, J., 
in an inatructive judgment held that a 
vritti cannot be sold in execution of a 
decree. He remarked on p. 135 that: 

" oompulsory alionation by way of sale in 
execution docreea has been disallowed in all 
cases as being not only opposed to Hindu Law 
and publio policy but against the ‘provisiona 
of 8. !266 as being right of personal service 

Such oompulsory sales might 

transfer such properties to persons disquali- 
fied to perforn\ the duties of the ofiice. In 
the case of private alienation this objection 
docs not hold equally good and private aliena- 
tions are nob absolutely prohibited." 

Further on p. 136 he observed- 

“ That the rules of BUoaession depend upon 
the nature of each partioular foundation or 
office and in respect of it custom and praotice 
must govern and prevail over the text law 
which admittedly prohibited both partition 

and alienation By force of 

custom, however, a limited right of partition 
and alienation might be established and cus- 
tom must be ascertained by evidence in each 
class of oases," 

We are in entire agreement with this 
exposition of the law on the subject 

In Kali Charan Oir v. Bangsht 
Mohan Das (4) and Jaggurnath Boy 
V. Eishen Pershad (5) ib was held that 
the rights of a shebait or other person to 
perform worship of a Hindu idol cannot 
be transferred. Similar view was taken 
by the Madras High Court in Nara- 
simma Thatha Acharya v. Anantha 
Bhatta (6). 

(1) [leeerio Bom. 3957 

{ 2 } [1B8BJ 12 Bom, 3CG. 

(3) [1699] 23 Dom. 131. 

(4) 15 W. R. 339=6 B. L. R 727. 

(5| 7 W. R. 266 

(6) [1862] 4 Mad. 391, 
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la Jhumman Pande v. Dinoonath 
Pandey (7), Durga Prasad v. Qenda (6) 
and Durga Prasad v. Shamhhu (9), it 
was held that birt mahabrahmani is a 
right of personal service and cannot be 
attached, The same principle underlies 
the decisions of the late Court of the 
Judicial Commissioner of Oudh, relating 
to mahabrahmani dues in Bhagwan Dm 
v. Mam Bam (10); Baddu v. Babu Lai 
(11) and Mahesh Prasad v. Bha- 
rath (12) 

The learned counsel for the respon- 
dent has relied upon four cases: SukhlaL 
v Bishambhar (13); Lokya v. Sulli (14); 
Suraj Prasad v. Ganesh Bam (15) and 
Gaya Din v. Gur Dm (16) In Sukhlal 
V. Bishambhar (13), there was a mort- 
gage by one Mahabrahman in favour of 
another Mahabrahman and th3 mort- 
gage was upheld. In Lokya v. SulLi 
(14), the only question was whether the 
birt jajmani was heritable and partible. 
In Suraj Prasad v Ganesh Bam (15), 
it was held that the right of a ghatia 
was a right to property and heritable 
under Hindn Law. Lastly in Gaya Dm 
V. Gur Din (16), ib was held that the 
right to receive offerings was capable of 
passing to the heirs by inheritance and 
also therefore subject to partition. We 
do nob wish to express any opinion as 
regards the heritability or the power of 
making partition or private alienation 
in respect of such rights as no such 
questions arise in the present case, but 
we have no hesitation, on a review of 
all the authorities cited before us, in 
holding that the right of a Gangaputra to 
receive offerings is merely a right of 
personal service and as such cannot be 
sold in execution of a decree. 

As regards the judgment-debtor’s right 
of occupation of a partioular spot on the 
banks of the river for the purpose of put- 
ting his ebauki in order to carry on hia 
profession ib is unnecessary for us to 
enter into the question as regards the 
rights possessed by him in this respect 

(7) 16 W. R. 171. - - 

(B) [1089] A. W. N. 169. 

(9) [1919] 41 All. 656=51 I C, 539=17 A.L.J. 

842. 

(10) [1902] 5 O. 0. 225. 

(11) [1908] 11 O. C. 212, 

(12) [1920] 23 O. 0. 252=59 I. G. 677. 

(13) [1917] 39 All. 196=37 I. 0. 661=16 A. L. 

J. 41. 

(14) A. I. R. 1921 All. 286=43 All. 35. 

(15) A. I. R. 1921 All. 235=43 All. 681. 

(16) A, I. R, 1929 Oudh 257. 
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a .3 againati the Goverament Nazul, bat 
^0 are iaoliaed to agree with the learn- 
ed Additional Sabordinate Judge, that 
auch aright of oooupation of speoiho por- 
tions of the river banlc as described by 
various numbers given in the applioa- 
bion for execution is quite distinct from 
{the Eftrsonal right of receiving oSerings 
land as such is not exempt from attach- 
Iment or sale in execution of the decree. 
jSimilarly the physical articles namely 
chaukis or the wooden platforms placed 
on the ghat are also properties which 
are liable to attachment and sale. 

For the above reasons we agree with 
the learned Additional Subordinate Judge 
and dismiss this appeal with costs. 

u.m/rk. Appeal dismissed. 

A I R 1929 Oudh 447 

PQLLAN, J. 

Muktimmcbd Khan and another — Plain- 
tilfs — Appellants. 

V. 

Sheo Dhikh Singh and others — Defen- 
dants — Respondents 

Second Appeal No. 77 of 1929, Decided 
on 8bh August 1929, from decree of Sub- 
Judge, Partabgarh, D/- 24th January 
1929. 

(a) Civil P. C., S. 100 — Appellate Court 
cannot interfere if decision of lower Court, 
though defective is based on findings of 
facts. 

The appQllato Court ooiunot interfara with 
the decision oE tha lower Court in aacond 
appeal ouly on the grouud that it ia dofeebiva 
if it ia baaed on findinga of facta. Bub where 
the lower Court goaa bayond ladings of faota, 
and ita dociaiou la wrong, the appellate Court 
can interfere. [P 447 C 2] 

(b) Evidence Act, S. 91— Grant reduced 
to form of document — Document itself is 
only evidence — Secondary evidence is inad- 
missible where document not shown to have 
been lost. 

Under S. 91 the only evidence aa to a grant 
when it has been reduced to the form of a 
document ia the document itaelf unleaa ae- 
oondary evidence aa to ita ooojienta ia admia- 
aible. Only Cl. (c), S. 65, which makea ae- 
condary evidence of lost oiiginala admiaaible 
can be applied to auch a oaao; but where 
there ia no evidence on record that the docu- 
ment has baon loat 01. (o) ia inapplicable and 
a finding of Court baaed on exiabanoe of an 
ijazabnama which ia said to be lost ia er- 
roneouB in law. [P 448 0 1] 

(c) Custom —Land cannot be claimad as 
reserved for burning corpses in absence of 


■pocial custom, merely becauae some dead 
bodies had been burnt there. 

Failing evidence that there ia some apeoial 
ouatom by which the land ia reaerved for the 
purpoae of burning the dead bodiea, the mere 
fact that certain dead bodiea have been burnt 
there, gives them no title to a person to resist 
the claim to occupy the land by victue of a 
lease. [P 448 C 1] 

(d) Possession — Court of Wards represent- 
ing zemindar holds possession of parti land 
of village presumed to be in possession of 
zemindar — Mere possession without title 
does not confer any right to posseisioa. 

The pa.rti land of a village la presumed to 
be in the poaaoaaioa of the zamindir and 
Court ol: Wards representing the zamindar 
must be held to be in possasiion of the land. 
Mere physical possession without any title 
gives no right and, whore the defendants are 
unable bo sot up any title though they may 
have been in physical poaseaaiou of the land, 
they cannot set up any right. [P 443 C 1] 

AH Zaheer — for Appellaats. 

lladha Krishna — for Rospoadeats. 

Judgment — In this osise the plain- 
tiffs obtained a lease from the Court of 
Wards managing the estate of the Raja 
of Dalippur in respeoL oE two nambera 
which are described in the revenue 
papers as parti laud. The case was 
brought because possession was contested 
by the defendants who alleged that the 
greater portion oE this land nad been 
granted to them by the Baja himselE by 
means oE an ijazatnama for the purpose 
of planting a grove and that furthermore 
they had a right to burn their dead on 
the laud, 

The ffrst Court decreed the suit but 
the lower appellate Court reversed this ' 
finding and 1 am asked in appeal to 
restore that of the Court of first in- 
stanoe. 

There can be no question that the 
judgment of the Court below is iu many, 
respects defective bub 1 could not on this 
ground alone interfere with it if it werei 
held to be based on findings of fact, 
arrived at by the Court below. I have' 
considered all the findinga of the Court 
below very oarefully aud I am of opiuiou 
that in so far as they are fiadiugs of fact 
they have no effect on the suit, and 
where they go beyond being findings of 
fact they are demonstrably wrong. The 
defendants base their title on an ijazat- 
nama which they said they lost and 
which ia supposed to have been granted 
to them six years ago by the Baja of 
Dalippur before his estate was taken 
under the Court of Wards, Under S. 91, 
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^Evidence Act, the only evidence as to a 
grant when it has bean reduced to the 
form of a document is the document 
itself unless secondary evidence as to its 
jcontents is admissible Secondary evi- 
dence oould only be admissible under the 
berms of S 65, Evidence Act, and the 
clause applicable oould only be Cl. (c), 
but this clause is not applicable because 
there is no evidence on the record to 
;show that the document \i lost, Tlius 
any finding of the lower Goui-t based 
jUpOQ the existence of the ijazatnama is 
erroneous in law 

The second finding is that the defen- 
dants used some portion of this land as 
chiari, that is to say, they had on occa- 
sions burnt corpses on the land Failing 
evidence that there was some special 
custom by which this land was reserved 
to the defendants for the purpose of 
burning their dead, I am unable to hold 
that the mere fact that certain dead 
bodies had been burnt there gives the 
defendants any title to resist the plain- 
tiffs' claim to occupy the land in virtue 
of the lease 

The other two findings of the Court 
appear to bo, first, that the Court of 
Wards was not in possession and secondly 
that the defendants were in possession, 
but the Subordinate Judge does not say 
when the Court of Wards was not in pos- 
session, or how the defendants came into 
possession. Mere possession is admitted 
by the plaintiffs but possession without 
jtitle cannot give any right to the defen- 
dants. Nor can it be understood how it 
could be found that the Court of Wards 
jwas not in possession They represented 
|the zamindar. The parti land of the 
village is presumed to bo in the posses- 
sion of the zamindar, and as the defen- 
dants have been unable to set up any 
title, although there may have been phy- 
sical possession, the Court of Wards 
must be held to be in possession as 
zamindar. 

I cannot, therefore, hold that the find- 
ings of fact arrived at by the Court 
below make a decision based as it is on 
a most inadequate appreciation of the 
facts of the case, insusceptible to failure 
in second appeal. On the facts I have 
no doubt that the plaintiffs obtained a 
valid lease from the Court of Wards for 
a plot of land which the Court of Wards 
was entitled to give on lease, and the 
defendants had no title whatever on 


which to resist the plaintiffs. The evi- 
dence of the Raja himself in so far as it 
is admissible is of very little value He 
did not oven remember if the land was 
parti or a grove, and although he ak- 
tomptied to help the defendants by writ- 
ing Ji letter to the Court of Wards after 
the plaintilis' lease was granted, and he 
ventured also to say that the land ap- 
peared bo bo ohiari, he could only say 
that he had been told that the ijazat- 
nama had been lost, and he was unable 
to state on what ground he hold the land 
toboohiaii. Jn my opinion the Court 
of first instance was right and the lower 
appellate Court was entirely wrong 

I allow this appeal, set aside the ouler 
of the lowei‘ Court and lestoro that of 
the Court of first instance with costs 
throughout. 

R M /r.X. Appeal alloverl. 
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PaiiLAN, rj. 

Pnthipal Singh-- Defendant — Ap- 
pellant. 

V. 

Ilari Sa) an Da ^ anotlio — Plain- 

tiffs and Defendant — Respondents. 

Second Rent Appeal No. 32 of 192S, 
Decided on 27th February 1929, from 
an order of Addl. Disb Judge, Gonda, 
D/- Isb January 1920. 

Local Rales Act (l of 1914), S. 8 (a) — 
Under-proprietor ii liable to pay for main- 
tenance of rural police under Cl. (a). 

Section S clearly lays down two paymenta 
whiob are oonneoted by tho word '^and” im- 
mediately preceding the letter (a) which com- 
mences the second portion of that section. 
This portion proscribes a payment in lieu of 
an amount previously collected under tho 
United Provinces Local and Rural Police Act, 
whiob is now to be levied as a local rate. 
An undor-propnetor is liable to pay for tho 
maintenance of rural police under Cl (a). 

[P 449 C 1 ] 

K. P. Mtsra — for Appellant. 

Mahesh Prasad — for Respondents. 

Judgment.— This second appeal has 
been filed by an under-proprietor in 
order to contest his liability to pay local 
rates to the taluqdar. In the Court of 
first instance a calculation was made 
which is now admittedly incorrect. In 
first appeal the matter was not decided 
at all because the Judge satisfied him- 
self by saying that nothing was shown 
in support of the plea. Now the appel- 
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laot aooepta fche arilihmebioal aooaraoy 
of fcha oaloulation which has beea filad 
by tho learaed advocate for the reapon- 
dent ; but he admita only hia liability 
to pay the first portion of the sum ar- 
rived at, namely, an item of Rs. 6-9-9 
whioh ia the sum due as local rates 
under ^ the first portion of S. 8 , Local 
Rates Act (I of 1914). He contests hia 
liability as to a sum of Rs> 7-6-3 alleged 
to be duo under Cl. (a) of the same sec- 
tion, contending that under S. 17 of the 
Bame Act no sum is now due from under- 
proprietors for the maintenance of the 
rural police and, therefore, Cl. (a) can 
only refer to sums due before 1914 when 
the United Provinces Local and Rural 
Police Rates Act, 1906, was repealed by 
Act 1 of 1914. In my opinion the con- 
tention ia incorrect. S. 8 clearly lays 
down two payments which are connected 
by the word ''and" immediately preced- 
ing the letter (a) which commences the 
seoond portion of the section. This por- 
tion prescribes a payment in lieu of an 
^ount previously collected under the 
United Provinces Local and Etnral Police 
Rates Act, whioh ia now to be levied as 
a local rate. And S. 17 carries this fur- 
ther by pointing out that as the police 
rate is now included in the local rate 
<no additional sum G\n be levied from an 
under-proprietor for the maintenance of 
the rural police. 

The last point raised by the ap- 
pellant is that even if this ia the 
case ho should not have to pay, be- 
cause there ia no proof that at the time 
of the oommenoament of the Act he was 
liable for payment of any of the rates 
payable under the United Provinces 
Local and Rural Police Rites Act, 1906. 
He says that if he paid anything at all 
he paid it unjer an agreement of the 
year 1866. It may be that his agree- 
ment was entered into in the year 1866, 
but it continued to subsist after the Act 
of 1906 was passed ; anl whatever piy- 
ment was made for the upkeep of the 
police after the passing of that Act must 
be held to be a payment made under that 
Act. Moreover this point was decided 
by the Court of first instance and has 
not been clearly challenged in appeal. 
In my opinion the appellant ia liable 
both for the sum of Rs. 6-9-9 per^annum 
due as looal rates proper and for the sum 
of Bs. 7-6-3 due as looal rates in substi- 
totioQ for tho old polioe rata. The 
1929 0/67 « 68 
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amount due, therefore, for one year ie 
Rs. 14 and for one and a half years is 
Rs. 2L. I allow the appeal to this 
extent that the deoree of the local Court 
is modified and the sum of Rs. 21 is sub- 
stituted for tbe amount previously 
decreed on account of local rates. As the 
difference between this deoree and that 
of the Court of first instance is only 
Rs. 0-9-2, this practically amounts to 
dismissal of the appeal ; but under the 
circumstances of the case I order the 
parties to bear their own costs in this 
Court. 

R.M /r.K, Order accordingly, 

A. I. R. 1929 Oudh 449 

Stuart. C. J., and Raza, J. 

J agannath Prasad and another — 
Plaintiffs — Appellants. 

V. 

Naurang Singh and others — Defen- 
dants — Respondents. 

First Appeal No. 104 of 1928, Decided 
on 31st July 1929, from decree of Sub- 
Judge, Bara Banki, D/- 30th April 1928. 

(a) Tranifer of Property Act, S. 74 — 
Subrogation — Where mortgagee takes re- 
newal of previous liabilities in full satisfac- 
tion no question of subrogation arises. 

Whoro a dood of mortgago is exeoubod lu 
satisFacbioa of amount due on prior doeda and 
an advance in cash, there being prior and 
puisue mortgageoH, the subsoquenb mortgagso 
cannot claim priority on the ground that the 
doeda have been kept alive and can ba pleaded 
to give them priority over aubaequent aliena- 
tiona by the mortgagor. It la not a oaao where 
a Bubsequeat mortgagee has paid oil prior lia- 
bilitiea incurred ^by tho mortgagor in favour 
of thirl parties and no question of aubroga- 
tion ariaea. [P -150 0 2J 

fb) Transfer of Property Act — Mort- 
gagee allowing right to recover money on 
basil of previous liabilities to be lost by 
time, cannot claim priority. 

A mortgagee taking freah dead In satiefao- 
tion of previous liabilities cannot claim prior- 
ity on baaia of the earlier mortgagaa wben 
he allows hia right to recover money on basis 
of earlier mortgagea to bo lost by lap'ae of time: 
Cal, 527 (P.C.f and 17 O. C. 33, Rel. c>»». 

[P 451 G 11 

Ryder Husein and A. G. Mukerjt — 
Appellants. 

R,N Misra and Kunj Behan Shufda 
— for Respondeats 

Judgment. — The facts of this appeal 
are as follows ; Tbe plaintiffs-appellaats 
came iato Court for relief oa the basis of 
a deed of simple mortgage dated 7th 
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August 1914. There is no doubt as to 
execution of the deed. There was, how- 
ever, contest on many points. The deed 
)iad been executed by a certain Autar 
Si'ngii and professed to transfer joint 
family property. Although Autar Singh 
was hold competent to transfer the pro- 
perty the learned trial Judge found in 
respect of his sons (who now represent 
the family) that they were not obliged 
to pay interest at the rate which Autar 
Singh had agreed to pay and the amount 
blaimed was substantially reduced. The 
reduction of interest is not challenged by 
the plaintiff-appellants, [n the array of 
parties were certain persons who wore 
loined as puisne mortgages It was put 
forward on contest not only that there 
wore puisne mortgages but that there 
were many prior mortgagees The prior 
mortgages were set forward and in the 
decree provision was made for the re- 
cognition of these prior mortgages The 
suit was instituted on Gth August 1927. 
Later on the plaintiffs applied for per- 
mission to amend the plaint. The main 
modification proposed was this The 
deed of mortgage on which the suit was 
based was executed in satisfaction of the 
amount duo on two prior deeds and an 
advance iu cash. In the proposed amend- 
ment it was sob forth that the plaintiffs 
should be allowed priority in respect of 
tho amounts due under the prior deeds 
The learned trial Judge refused to permit 
the ameudmeub of the plaint and did not 
touch on the point in his judgment. The 
appeal before us has boon argued upon 
the basis that the amendment had been 
allowed but tint the point had been 
decided against the plaintiffs. 

It will bo necessary in the first place 
to state particulars as to the dates of these 
respective deeds. There are in the first 
place two registered deeds of mortgage, 
one of Ibh May 1904 and the other of 5th 
March 1909, in favour of third parties. 
There can be no doubt as to the fact that 
the holders of these deeds can claim 
Xiiioriby against tho appellants. The 
next deed which we come to is a deed 
dated 2l9t July 1909 (Ex. 2) This is in 
favour of the plaintiffs’ predecessor in- 
interest. It is a deed of simple mort- 
gage for Rs. 500 cash This is Ex. 2. 
Then follow deeds in favour of third 
parties of 27bh July 1909, 14th October 
19L0, 22nd July 1912, 1st July 191J and 
8th August 1913. Next comes a deed of 
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farther charge dated 23rd December 
19L3, in favour of the plaiatififs’ pre- 
deoossor-in-interest. This was a deed 

for Rs 200 This deed is Ex. 3. 

Now we have it that the deed of 7th 
August 1914 which is for Rs. 2,200 was 
executed for tho following oousiderabion: 
Eor satisfaction of the princi- 
pal on two deeds Exs. 2 
and 3 ... ... Rs. 700 

For interest on the two deeds 

Ex. 2 and 3 ... ... r, 1,000 

Paid in cash . . ... /r 400 

This is the deed on which the plain- 
tiffs claimed for principal and interest 
Us 39,661. 

It will be observed that the plaintiffs 
would not have as great advantage in 
setting up Ex. 3 as setting up Ex. 2. 
What the plaintiffs .ire doing is this 
They are assorting their rights under the 
deeds Exs. 2 and 3 claiming that those 
rights have been kept alive and can bo 
pleaded bo give then priority over sub- 
sequent alienations by the mortgagor It 
is not a caso in which a subsequent mort- 
gagoa has paid off' prior liabilities, in- 
curred by the mortgagor in favour of 
third parties This is a case in which the 
mortgagee has liimsolf baleen a renewal of 
previous liabilities in full satisfaction. 
As we understand it there can be no 
question of suhrogabion in the particular 
circumstances. Bub oven if it were pos- 
sible for such a claim to bo pub forward 
the rule laid down by their Lordships of 
the Judicial Committee in Mohammed Ib- 
rahim JIusain v. Amhika Prasad Sinffh 
(l) 13 suffioient to show that these pleas 
are barred by limitation. The facts 
there wore as follows : 

A certain Girwar Singh had executed 
a z.irepeshgi lease on 20bh November 
1874 Twelve thousand rupess due under 
this lease were repayable in September 
1887. On 17th Peburary L88B the suc- 
cessor of Girwar Singh executed a deed 
of mortgage One of the conditions of 
tho mortgage was the piymenb of the 
amount due under the zirepeshgi lease. 
Whoa tho suit was brought ovoubuilly 
on the basis of the mortgige of 17bh 
February 1888, certain parsons set up 
transfers of dates between 20fch Novem- 
ber 1874 and 17bh February 1888. The 
holders of the mortgage of 17bh February 
1888 claimed priority because they had 

(l; [19121 39 CalT r)27^l4T.”0. 49^1i9 I. A. 

68 (P.O.). 
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paid oEf the amouat due under the zare- 
peshgi lease. Thoir Lordships rejected 
this plea for the follov^ing reasons : 

*'Bub as the Rs. 12,000 were under the zare- 
p3shgi deed of 20]h November 1874, repayable 
in Jeth 1294 Fasli (September 1887) and this 
^uit was not brought until 22ad September 
1900, the olaim of the plaintifis to priority is 
barred by Art. 132, Sch. 2, Lim. Act.” 

The facts here are similar. On the 
date when the present suit was brought, 
6bh August 1927, all reliefs baaed on 
Ex. 2 *aiid Ex. 3 were time barred. A 
somewhat similar matter was before the 
ludioial Commissioner in 1913 The 
then Judioial Commissioner, Mr. Lindsay 
decided the appeil in this matter : 
Depiit^i Comvir. of Lucknoiu v. Sukh- 
nandan (2) lie discussed the question 
at pp. 43 ho 4G. We are in full accord 
with what ha? been stated in that deci- 
sion. This disposes of the only grounds 
on which tho appaal was argued The 
learned oounsel abandoned grounds 5 
4io 7. The appeal is dismissed with costs. 
There will be two sets of costs. Baja 
Bhagwaii Bukhsh Singh will get his 
coats separately and the remaining res- 
pondents who are represented by the 
same learned counsel will receive one 
set of costs. 

_ U.M Appe al d is missed. 

(lyiVgii] 17 0."G. 38-^231. C. 148. 

A. I. R. 1929 Oudh 451 

Wazui Hasa^^ and PqijLan, JJ. 

[Kakim) Bashir Ahmed — Defendant — 
Appellant. 

V. 

Sadiq Ah — Plaintiff — Respondent. 

Second Appeal No. 42 of 1929, Decided 
on 26th August 1929, against decree of 
Sub-Judge, Lucknow, D/- 12bh October 
1928. 

Civil P. C., S. 96 (3) — Agreement to abide 
by decision of Court ban appeal — Agree- 
ment is not barred by Contract Act, S. 28. 

Where the parties give their consent to the 
Court as to the procedure which the Court is 
tio adopt 111 matter of coming to a deciaiou on 
1.he merits of the case and they also give thoir 
consent that such a decision will ba binding 
on thorn, it is tantamount to sayiug that the 
decision will be final and no right of appeal 
will be exercised by the parties. Tho parties 
canapb ^rosilo from tho agreement and an ap- 
peal is iacompetenb. 9 28, Gootracb Act, does 
nob apply to the ease and it la nob neoeaaary 
that the agreement should ba oonsidored to be 
an adjustment within the moaning of O. 23 or 
that the efieot of tho agreement should bo to 
constitute the Court an arbitrator in tho oon- 
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troversy : A. I. /v. 1923 Mad. 444, 14 M. I. A, 
203 (P. C.), Re/.; .4. 1. R. 192G P. C. I39, Rel. 
on. [P 452 0 1, 2] 

Wasim and Zaliur Ahmad^ior Appel- 
lant. 

Mahabir Prasad Srivastava — for Res* 
pondont. 

Judgment. — This is the defendant's 
appeal from the decree of the Subordi- 
nate Judge of Lucknow, dated 20tb Octo- 
ber 1928 coufirming the decree of the 
Munsif, South Lucknow, dated 18th May 
1928. The plaintiff brought the suit out 
of which this appeal has arisen for a de- 
claration of certain easement rights in 
relation to his residential house The 
proceedings in the suit while it was pen- 
ding in the Court of first instance abrupt- 
ly terminated under 'an agreement of 
th^ parties. That agreement was as fol- 
lows: 

“At this stage the parties agree to leave the 
case for decision to the Court. They agree 
that they will not produce any oral or docu- 
mentary cvuianco. They agree to abide by 
the dooision of the Court whatever it may be. 
They give to the Court power to take into ao- 
coant the documents already on the record 
and to summon any ovideneo it likes. They 
do not put any sort of limitation on the 
powers of the Court. ' 

In pursuance of bhis agreement the 
Court pronounced its decision and it hap- 
pened bo be in favour of the plaintiff. 
From the decision of the first Court th» 
defendant preferred an appeal to the 
Court of the Subordinate Judge of Luck- 
now who, on a preliminary objection 
taken by the plaintiff, held that the ap- 
peal was incompetent. He aooordingly 
dismissed the appeal. 

In second'appeal it is contended that 
the agreement on its construction does 
not preclude the defendant from exer- 
cising his right of appeal which is given 
to him by law, that is S, 96, Civil P. C , 
1908, and secondly that, in any event the 
decision of the Court being neither a de- 
cision of an arbitrator nor on a settle- 
ment or adjustment of the olaim, as con- 
templated by O 23, R. 1, Civil P. 0. the 
decree of the Court of the first instance 
was appealable, notwithstanding the 
agreemeut. 

The learned advocate for the appellant 
cited the decision of the High Court of 
Madras in Sankaranaraijana Pillai v. 
Eamaswamiah Pillai (1). This deci- 
sion, if we may respectfully say so, is ex- 
haustive in its nature and deals with 
1923 Mad. 444=47 Mad."3y. 
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oases decided both in England and in 
India bearing on the question now being 
'Oonsidered. Beferonoe was made to the 
deoisioti of their Lordships of the Judi- 
cial Committee in the case of Ptzani v. 
Attorney General for Oihralter (2), and 
to the decision .of the House of Lords in 
Burgess v. Morley (3). Amongst other 
oases reference was made also to the case 
of Saiyan Zain v. Kalabhai Lallubhai 
(4) and Nidamarthi Mukkantt v. T. 
Bamayya (5). 

Little need be said on the question of 
oonstruotion of the agreement, which we 
have reproduced in extenso in the fore- 
going part of this judgment. We think 
that the words are clear and emphatic. 
The parties gave their consent to the 
Court, to the procedure which the Court 
was to adopt in the matter of coming' to 
a decision on the merits of the case then 
before it and they also gave their consent 
that suoh a decision will be binding on 
them. This is tantamount to saying 
that the decision shall be final and no 
right of appeal will be exercised by either 
of the parties. This <being our construc- 
tion of the agreement in question, we 
think that there is nothing in general 
principles which will have the effect of 
permitting any one of the parties to re- 
sile from the agreement Reference in 
this connexion was made to the provi- 
sions of S 23, Contract Act, 1872. We 
are of opinion that that section has no 
application to the present case. The 
agreement with which we are concerned 
in the present case is not an agreement 
by which any party 

"is reatrioted abaolubely from onforciiig bis 
rights under or in reapoot of any oontraot." 

In the first place there is no absolute 
restriction placed on any party from en- 
forcing his rights. Indeed the rights 
were in controversy between the parties 
in the suit in which the agreement was 
arrived at. What was restricted was the 
right to challenge the propriety of the 
decree of the Court of first instance. 
That clearly was a right in a rule of pro- 
cedure provided by law. Secondly the 
case in which the agreement was made 
was not a case to enforce rights under or 
in respect of any contract. 

Decisions in the High Courts in India 

(9) [1874] 6 P. 0. 516 -22 W. R. 900^39 L.T. 

729. 

(3) [189G] A. 0. 13G. 

(4) [1899] 23 Bom. 753, 

^6) [1903] 2G Mad. 76. 


have mainly proceeded on two lines, one; 
that there is no right of appeal, if the 
agreement is considered to be an adjust-! 
ment of a suit within the meaning of; 
O 23, Civil P. C., and seoondly if the 
effect of the agreement is to oonstitute 
the Court an arbitrator in respect of the 
controversy in the suit. We are of opi-j 
nion that it is not necessary that an 
agreement to support the exclusion of the 
right of appeal must always rest on one 
or the other of the two grounds just now 
mentioned If the agreement is not void 
by the effect of any rule of law, - we seo 
no reason why it should not be enforced 
as an agreement Wo have already rejec- 
ted the oontention that S. 28, Contract 
Act, 1872, makes the agreement void. 
This agreement has all the necessary 
elements of a valid oontraot. It is iioti 
disputed that it is supported by cousi- 
deration and is free of any taint of undue 
infiiience, mistake or misrepresentation. 
We think that it is legally binding on 
the parties and 'according to the decision 
of their Lordshtps of the Judicial Com- 
mittee in the cose of Moonshi Amtr v. 
Inderjeet Singh (6), it is equally bind- 
ing on the oonsoienoe of the parties. 

The only matter which now remains 
to bo considered is the argument that 
S 96, Civil P. C., gives a right of appeal 
to every party who feels aggrieved of thfjr 
decision of the Court of first instance anil 
that this right is not subject to any con- 
tract which may exist between the pat- 
ties. It appears to us that there are twrj 
answers to this argument. The right ut! 
appeal is clearly made subject to ' any 
other law for the time being in force.”^ 
One of such laws is the law of contract. Ac- 
cording to that law a party is entitled 
the benefits of an agreement if it is a valid 
and enforceable agreement. We have al- 
ready said that the agreement before us 
is of suoh a nature. Another answer is 
that 8ub-S. (3), 8 96, Civil P. C., 190S 
clearly provides that no appeal shall ho 
from a decree pissed by the Court with 
the consent of parties. As against the 
applioability of this {subsection, the 
argument on behalf of the appellant is 
that there is 'no decree passed by the 
Court with the consent of parties" in the 
present case, because there was no adjust- 
meut of the suit uudor O. 23, Civil P. C- 
We are unable to accept this argument. 

(6) [1870] 14 M. I. A. 203=9 B. L. R. 460=i 
Sufcher. 479=3 Rav. 73lJ (P. 0.). 
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8ab-S. (3) to which refereaoe has jnat 
now heea made does oertaialy include de- 
crees passed in consequence of an adjust- 
ment under 0. 23, Civil P. G., but the 
'eubseotion is not limited to that class of 
'decrees only. There may be other de- 
•crees than decrees on adjustment passed 
by the Court with the consent of parties, 
and the decree in the case before us was 
fluch a decree. There can be no doubt on 
a proper construction of the agreement 
that tl^e parties gave their consent to a 
decree which the Court may pass in the 
eubject matter of the controversy in- 
volved in the suit. This being so, we 
are of opinion that the appeal in the 
■Court below was incompetent and so is 
the second appeal in this Court. This 
wiew would seem to be in accordance 
with the view of their Lordships of the 
Judicial Committee in Ramchandra Deo 
Qaru V. Chaitana Sahu (7). 

The appeal is dismissed with costs. 

B.M./r K Appeal dism issed. 

(7) A. I. R. 1920 P.C. 139-47 I. A. 200 (P.O.) 

A. I. R. 1929 Oudh 4E;3 

Wazir Hasan and Srivastava, JJ. 

Lachhmi Narain and another — Defen- 
dants — Appellants. 

V. 

Mangal Prasad — Plaintiff — Bespon- 

dents. 

Second Appeal No. 2 of 1929, Decided 
op 3rd September 1929, from decree of 
let Addl. Diet. Judge, Lucknow, D/- 22nd 
November 1928. 

(a) Civil P. C., S. 100— Finding! of facti 
to preclude lecond appeal muit be precise 
>«nd definite. 

To preclude a second appeal on a question 
cf fact there must be a precise and definite 
finding on that question. Mere rambling sug- 
gestions and a bare possibility of certain view 
ofevidenoa being plausible are not findings 
of facte against which appeals could be ex- 
cluded. [P 453 G 2 ; P 454 G 1] 

(b) Hindu Law —Antecedent debt — Sums 
admitted to be paid in part consideration of 
^leed do not constitute antecedent debt. 

Whore the plaintiGl suing on a deed of 
charge admits that certain sums were paid by 
him as part consideration of the deed, the 
aums do nob constitute an aubeoedont debt. 

[P 454 G 1] 

lS.haliquzzaman — for Appellants. 

Ohulam Hasan — for Bespondeuts. 

Judgment. — This appeal arises out 

a suit for sale of certain immovable 
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property on the foot of a deed of mort- 
gage dated 16th April 1914 and a deed of 
further charge dated 6th March 1916. 
Both these deeds were executed by one 
Bam Adbin. Bam Adhin has since died 
and his sons are the defendants to the 
suit. The plea in defence is that the 
mortgaged property being joint family 
property could not be burdened by Bam 
Adhin for debts which were not binding 
on the family. The plaintiS did not 
admit that the property was ancestral 
joint family property but the Courts 
below have decided this matter against 
the plaintiff and the decision has been 
accepted aa correct and binding before na 
on behalf of the plaintiff-respondent. 
The question which remains for consi- 
deration is as to the binding character of 
the debts incurred under the two deeds 
mentioned above. 

The deed of 16th April 1914 was exe- 
cuted in lieu of a debt of Ba. 500 princi- 
pal. It carried interest at the rate of 
15 per cent per annum. The details of 
the total amount of the consideratioa 
were sped Bed in the deed and with tha 
exception of a sum of Bs. 50 which was 
admittedly advanced In cash at the time 
of the execution of the deed the rest of 
the oonsideration was a debt previous in 
time The question which arose in those 
oircumstances was as to whether the 
previous loans could be treated as items 
of antecedent debt or were advances made 
in connexion with the mortgage transac- 
tion The Court of first instance decided 
this question against the plaintiff. On 
appeal by the plaintiff, the learned Addi- 
tional District Judge of Bara Banki took 
a contrary view of the evideuoe in the 
case bearing on this part of the oontro- 
versy. He held that according to the 
evidence, the entire sura of Bs. 450 
ranked as antecedent debt Before we 
accept this decision of the learned Judge 
as a finding of fact conclusive in second 
appeal we must emphasize a point of 
view which is occasionally lost sight of 
by the Courts below. The law allows 
second appeals only on questions of law 
and on such questions as are stated in 
the rules of procedure and a second appeal 
on no other question is allowed. From 
this it follows that there is no second 
appeal on a question cf fact ; but to pre- 
clude a seoond appeal on a questiou of 
fact there must be a precise and definite 
finding on that question. Mere rambling 
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BUggesfcions and a bare possibility of a 
certain view of evidence being plausible 
are not findings of facts against which 
appeals could be excluded. 

In this particular case though we do 
hold that having regard to the contents 
of the judgment under appeal as a whole 
there is a finding of fact that the sum of 
Bs. 450 constitutes antecedent debt in 
the sense that it is made up of previous 
loans disassociated with the mortgage in 
suit the learned Judge in the Court below 
has indulged in letnarks and observations 
which are indefinite, vague and open to 
more than one interpretation 

So far as the consideration for the 
mortgage of I6th April 1914 is concerned, 
it remains now to decide the validity or 
otherwise of the remaining item of Es 50 
admittedly borrowed at the time of the 
execution of the deed of mortgage 
Clearly it is not an antecedent debt. The 
learned Judge of the Court below upholds 
it on the ground of legal necessity. This 
again is a finding of fact having regard to 
the evidence on which it could be based 
and which the learned Judge has accep- 
ted as reliable. This disposes of the deed 
of mortgage. 

The deed of further charge dated fith 
March 1916 was executed for a total con- 
sideration of Es 150. This is divided 
into three items of Bs. 33, Es. 35 and 
Bb. 82 As regards the first sum of 
money, the learned Judge in the Court 
below is of opinion that this was advan- 
ced for legal necessity and having held 
that the evidence was trustworthy bo 
finds it proved as such. This finding 
must be accepted. 

As regards the other two sums of 
money forming the consideration of the 
deed of further charge, ho is of opinion 
that they constitute antecedent debts. 
It is agreed now that the learned Judge 
was in error in doing so. The plaintiff 
clearly admitted that these two sums of 
money were paid by him as part con- 
sideration of the deed in question This 
being the plaintiff's case the learned 
counsel for the respondent was right in 
disasBociating himself from the finding 
of the learned Judge in the Court below 
that these sums of money constituted 
antecedent debts. The argument before 
us is that their validity is justified by 
legal necessity. In support of the argu- 
ment reliance is placed solely on the evi- 
dence of the plaintiff himself. In these 
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oiroumstanoes we are called upon to 
decide a question of fact in this second 
appeal and our decision is that the plain* 
tiff's evidence alone is not sufficient to 
support the case that these sums ware 
advanced by the plaintiff to Bam Adbio 
for purposes which would amount to legal 
necessity under the Hindu Law ; but 
apart from this the evidence in itself ia 
vague. We accordingly hold that the 
plaintiff has failed to prove that the loan 
of Es. 35 and Es. 82 is justified by any 
legal necessity. 

We, therefore, allow this appeal and 
modify the decree of the Court below by 
dismissing the plaintiff’s suit in respect 
of the two sums of Es. 35 and Es. 82 and 
the interest thereon which were claimed 
as part consideration of the deed of fur- 
ther charge dated 6th March 1916 (Ex 2). 
The rest of the decree is upheld. The 
parties will receive and pay coats in all 
the three Courts in proportion to their 
success and failure. A fresh decree of 
sale according to law shall be prepared 
in this Court allowing six months’ time 
to the defendants to satisfy the amount 
for which the decree will now be made 
(The fact that the appeal was from an 
order of remand was not brought to the 
notice of their Lordships at the time of 
hearing. But it was subsequently 
brought to their notice whereupon the 
following order was passed. 

Order . — This appeal was from an 
order of remand which our judgment up- 
holds. A finding of the lower appellate 
Court as to the amount of mortgage 
money due to the mortgagee was modi- 
fied. At the time when we were dictat- 
ing our judgment in Court it was nob 
brought to our notice that we were hear ^ 
ing an appeal from an order of remand 
under 0. 41, E. 23, Civil P. C. This 
being so, we directed that a fresh decree 
of sale be prepared in this Court This 
was obviously erroneous. We accordingly 
withdraw the last portion of our judg- 
ment now quoted : 

" The parties will reooivo and pay costs in- 
all the thre'3 Courts in proportion to their 
BUCcesB and failure. A fresh decree of sale 
according to law shall bo prepared in thiij 
Cour!) allowing six luonthB* time to the defen^ 
dants to satisfy the amount " for which the 
decree will now bo made. ” 

As to the costs so far incurred in all 
stages of the litigation our order is that 
they will abide the event. 

R.M./r.K. Appeal alloived 
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Pollan, J. 

Jagannath — Applicant. 

V. 

Sheo Shankar and another — Opposite 
Party. 

Civil Revn. No. 40 of 1929, Decided on 
7th Augusb 1929, against order of Sub- 
Judge, Unao, D/- 8th April 1929. 

Civil P. C., S. 11, Expln. 4 — Omiition by 
lub-moftgagee to clBim amount due on lub- 
mortgege does not bar freih suit. 

It ia not iDQumbent on the aub-mortgagee 
to olaim payment in a redemption suit by a 
puiano mortgagee. By failing to do ao he riaka 
hia own aoourity but ho cannot bo barred from 
bringing a suit againat hia own mortgagor to 
recover the aum advanced by him. The drat 
auit doea not also operate aa roa judicata when 
the matter in lasuo (that the sub-mortgage 
wna ficbitioua) in tho suit wa‘) not brought to 
the knowledge of the aub-mortgagee whoso 
presence was not compulsory at the hearing ; 
15 Bom G92 and 28 AIL 638, Dist. [P 455 0 2] 

S. N. Srivastava for Radha Krishna 
— for Applicant. 

Zahur Ahmad and Ghandika Prasad 
— for Opposite Party. 

Judgment. — This ia an application 
for revision of an order passed by a Judge 
of the Small Cause Court. The plaintiff 
Sheo Shankar is a sub-mortgagee and he 
has brought this suit under S. 68, T- P. 
Act, to recover his share of the sub- 
mortgage executed in his favour on 17th 
June 1921 by the prior mortgagee Jagan- 
nath. This Jagannath had in his favour 
a mortgage dated 5th June 1912 and this 
was redeemed by one Sidh Gopal, a 
puisne mortgagee, by means of a suit in 
the Court of the Munsif which was deci- 
ded on 28th November 1927 In that 
suit the present plaintiff was impleaded 
as a defendant. He made no appearance 
and in his absence a decree was passed 
for redemption on payment of a sum of 
Rs. 1,200 to Jagannath. 

This application has been admitted on 
the ground that the lower Court made a 
mistake in law and that be should have 
held that the decision of the Munsif 
dated 28th November 1927, operates as 
res judicata against the present suit 
The plea of res judicata was taken in the 
Court below in reference only to an al- 
leged finding by the Munsif that the 
sub-mortgage in favour of the present 
plaintiff was fictitious. What the Munsif 
said was: 


"defendBDt 1, (i. e. Jagancatfa) iweara that 
the mortgage-deed executed by him in favour 
of defendauts 2 and 3 (one of whom is the pre- 
sent plaintiff) is ficbitioua. Under the olroum- 
stancea I decree the plaintlfi'a claim for re- 
demption on payment of the sum 

of Ba. 1,200.” 

No doubt this is equivalent to a find- 
ing by the Munsif that the sub-mortgage 
oan be disregarded as being fictitious, but 
it is evident that this finding is based 
entirely on a statement made in Court 
by Jagannath and the matter was not in 
issue to the knowledge of the present 
plaintiff whose presence at the date of 
hearing was not compulsory. The lower 
Court was therefore right in holding 
that the judgment of the Munsif in so 
far as this finding is concerned, did not 
operate as res judicata in the present 
suit. But in the grounds of revision 
before me a slightly difTeront position is 
taken. It is argued not that this specific 
finding of the Munsif operates as res 
judicata bub that the failure of the pre- 
sent plainbitf to claim the amount dne 
on his Bub-mortgage in the previous suit 
is the bar. It is sought to bring this om- 
ission under Expln. (4), S. 11, Civil P. C. 
lb is argued that the sub-mortgagee was 
a necessary party to a suit for redemption 
and he must claim payment of his sub- 
mortgage in the redemption suit Reli- 
ance is plaoed on a ruling of the Bombay 
High Court reported in Narayan Vithat 
V. iianoji (l) and on a ruling of tho Alla- 
habad High Court reported in Gokut 
Das V. Devi Prasad (2), but neither of 
these rulings help the applicant in the 
present case. All that they lay down ia 
that if the person claiming redemption 
so desires he is entitled to have an ao- 
oount taken of the sub-mortgages if any. 
But there is nothing in these rules or, 
as far as I know, elsewhere which makea 
it incumbent on the sub-mortgagee tc 
claim payment in tho redemption suit. 
By failing to do so be risks his security 
but it has never been held that he can- 
not bring a suit against his own mort- 
gagor to recover the sum advanced by 
him under S. 66, T. P. Act Thus I am 
unable to find that the lower Court is in 
error either on the issue which ho deci- 
ded or on the question raised in a dille- 
ronb form for tho first time in this 
Court. The plaintiff was entitled bo his 

(1) L1891] 15 Bom. G92. 

(2) [lOOG] 28 All. G38=3 A. L. J. 548=(1006) 
A. W. N. 162. 
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decree and I reject the applioation with 
costs. 

R.M /r.k. Application rejected. 
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Stuart C. J., and Haza, J. 

Lalta Prasad — Defendant — Appellant. 

V. 

Brahma Din and others — Plaintiff 
and Defendants — Bespondonts. 

First Appeal No. 136 of 1923, Decided 
on 22nd August 1929, from decree of 
Addl. Sub-Judge, Sitapur,D/-16th August 
1928. 

Civil P. C., O. 20, R. IB— After prelimi- 
nary decree in partition luit, application 
for final decree ii proper course and fresh 
euit for absolute partition does not lie — 
Art. 181, Lim. Act, does not apply to 
■uch application — Such application, howr- 
ever, affects properties then in suit and 
not new properties. 

Whore in a parbifcioa siut a proliinioary 
decree has been passed, the proper course for 
parties asking for partition is to inika a fur- 
ther applio.itioa for final decree for partition 
and a fresh suit for abaoluto partition does 
nob lie. duoh an iipplicabion can be made at 
any time .as there is no limitation to an ap- 
plication made in partition suit after the 
passing of a prolnninary dooreo. Art. 181 
does nob apply to such a case. An applica- 
tion for the passing of a final decree iii con- 
tinuation of a preliminary decree can, how- 
ever, ailect only the property that was then 
in Bint and new properties cannot bo added : 

O. C. 281 Uel. on and 13 AH. 390, Dist, 

[P 457 C 2] 

K. P. Misra and P. L. Varma — for 
Appellant. 

M ly'astm and Khaliquzaman — for 
Bespondents. 

Judgment. — The parties to this ap- 
peal were originally members of a joint 
Hindu family governed by the Mitak- 
shara Law. In the year 1915 Brahma 
Din, Sibaram, Ganesli Prasad and Jwala 
Pr.asad instituted in the Court of the 
first Subordinate Judge, Sitapur, a suit 
for partition of the joint family property 
against Lilta Prasad, Bim Dayal and 
Riim Kumar and one of the female mem- 
bers of the family who was entitled to 
inaintenanoe The suit was determiaed 
by a oompromiss in 1916. In the com- 
promise the property was divided into 
256 shares out of which Brahma Din 
was declared to be entitled to 112 shares, 
Rita Bam, Ganesh Prasad and Jwala 
Prasad to 63 shares. Bam Dayal and 
Bam Kumar bo 52 shares and Lalta 


Prasad to 29 shares. The deoree passed 
was in the main a preliminary deoree 
of the nature for which provision la 
made in 0. 20. B. 18. The property 
partitioned oonsisted of : 

1. Bevenue paying land owned by the 
family. 

2. Land mortgaged to the family. 

3. Groves owned by the family. 

4. Groves mortgaged to the family. 

5. Ten houses belonging to the family. 

6. One house mortgaged to the family. 

7. Bights under deeds and decrees and 
amounts due on parol debts. 

8. Moveable property. 

While the decree in part was a pre- 
limiuary deoree it was to a certain ex- 
tent a final decree for it provided for 
the immediate partition oE the moveable 
property It was stated that the re- 
venue paying land belonging to the 
family should be partitioned by the re- 
venue Courts. This has been done. The 
mortgaged property and the rights under 
the deeds and the amounts due as debts 
have also been partitioned. This much 
is admitted. In fact the only portions 
of the family property which have not 
been partitioned are the ten honses to 
which we have referred as item 5. 
Two of those houses have fallen down. 
Whatever has been done in partition by 
the parties has beou done without the 
assistance of the civil Courts. On 30th 
January 1928 Brahma Din instituted a 
suit for an absolute separation of his 
112/256th share in the ten houses in 
question. When the case was examined, 
it was found that two of the houses had 
fallen down. There was no opposition 
from the other members of the family 
except from Lalta Prasad. Sita Bam is 
now dead. Lilta Prasad had asserted 
that no partition could take place be- 
cause the houses bad already been parti- 
tioned. lie further took exception that 
there were two other houses belonging 
to the joint family which had not been 
included in the previous suit. He de- 
sired that they should be added. He 
next took the plea (which was hardly 
consistent with the other pleas) that no 
suit could lie as Brahma Din had ex- 
hausted all his remedy by instituting 
the previous suit. The learned trial 
Judge passed a decree of this nature. He 
found that two of the houses had fallen 
down and be added the other two houses 
which Lalta Prasad suggested were joint 
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family property. He found that there 
had been no previous partition and that 
Iialta Prasad's plea to that effect was 
without foundation. He then proceeded 
not to partition of Brahma Din's share 
of 112/256 but to grant another declara- 
tory decree (in other words another pre- 
liminary decree) that Brahma Din held 
a share of 112/256 in the eight houses 
formerly in suit and the two houses 
added and that Ganesh Prasad held a 
63/256th share in the same houses. It 
is to oe noted that the decree as it 
stands cannot be executed. It will be 
neoesssary for Brahma Din, Ganesh 
Prasad and Jwala Prasad, if they wish 
to have their share separated, to apply 
for a final decree They, however, seem 
satisfied with the relief which they have 
obtained. Lalta Prasad has appealed. 
In his grounds of appeal he reiterated 
that the houses had already been parti- 
tioned. His learned counsel has, how- 
ever, not argued on that portion of the 
appeal, and has accepted the decision 
against his client in respect of that plea 
The learned counsel has pressed the plea 
that the present suit did not lie and 
that Brahma Din’s remedy was to obtain 
a final decree upon the preliminary 
decree of 1916. The Allahabad deci- 
sions which the learned trial Judge has 
quoted against his view are based in the 
main on the pronouncement of a Bench 
of the Allahabad High Court in Nasra- 
tullah v. Mujibullah (1). It is to be 
noted that this decision was prior to the 
passing of Act 5 of 1908. Act 5 of 1908 
laid down for the first time explicitly 
that in a partition suit there could be 
both a preliminary and a final decree. 
Previous to the passing of that Act there 
conld be only one decree in a partition 
suit and that decree could undoubtedly 
become time barred. The decision of the 
Bench of the Allahabad High Court at 
p. 313 said ; 

It appears to ua that when a deoree deo- 
laring a right to partition haa not been 
given effect co by the parties proceeding to 
partition m aooordaaae with it, it ia com- 
petent for the parties or any of them, if they 
atill contiauo to be iatereatod in tho joint 
property, to bring another amt for a deolara- 
tioa of a right to a partition in oaao their 
right to partition is called in question at a 
tune when, by reason of limitation • or other- 
wise, they cannot put into effect the decree 
flrat obtained. In this respect suits for dec- 
l arabion of right to partition differ from most 

(1) [1891] 13 All. 309=-(1891) A. W. N. 117. 
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other suits. So long as the property is jointly 
held BO long does a right to partition god- 
tinuQ. When a person having a right to 
partition and doairing to partition has his 
light challenged it appears to ue he can 
maintain a snit for a declaration, provided 
his prior decree ia not still enforceable." 

We lay stress on the words " provided 
his prior decree is not still enforceable." 
As we understand it the prelimiuary 
deoree of 1916 is enforceable. We adopt 
the view which was taken by the late 
Court of the Judicial CommiBsioner in 
Tajammul Husain v Bande Baza (2). 
In our opinion Art. 181, Soh. 1, Act 9, 
of 1908, cannot apply in a matter 
like this 

" There is no limitation applicable to an 
application made in a partition suit after the 
passing of a preliminary decree by which the 
shares of tho partios are defined, in order 
that the proocedings may bo continned for 
tho purpose of aobually offectinp a partition 
and that a Anal doocee in paitition may be 
prepared." 

This is the head note of that decision. 
We accept it as a correct statement of 
the law on the Bubject. In these cir- 
cumstances Brahma Din's proper course 
was to apply for a final decree under 
which his share in the houses oould be 
partitioned. Such an application is not 
time barred. It is the ease for the 
learned counsel for the appellant Lalta 
Prasad that such an application is not 
time barred. Bub a second suit is not 
permissible because it is covering the 
Bime ground. But it is notioeable that 
an application for the passing of a final 
decree in continuation of the preliminary 
decree of 1916 can only affect the pro- 
perty that was then in suit. The ad- 
dition of the two houses mentioned in 
list A attached to Lalta Prasad's written 
statement is not justified. The question 
is simply a question of procednre. Ita 
decision will make little difference in 
expenditure of time or in any other way, 
for the present deoree before us is not a 
final decree, and it would bo necessary for 
Brahma Din, Ganesh Prasad and Jwala 
Prasad to have a final decree passed 
upon it Whether the final deoree is based 
upon the present deoree or upon the pre- 
vious decree is obviously of little mo- 
ment. But on the legal aspect of tho 
case we have no choice except to allow 
the appeal and dismiss the suit. We 
have already indioated that the fact that 

' (2) [1920] 23 0. 0. 291 = GOI. 6. 493 = 1 
0. L J. 538. 
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we are taking this course will in no way 
prevent Brahma Din, Oanesh Prasad and 
Jwala Prasad from applying at once to 
have a final decree as a consequence of 
the preliminary decree of 19L6. The ap- 
peal is allowed, and the suit is dismis- 
sed. In the circumstances of the case 
we direct the parties to bear their own 
costs. 

R.M./fi.K. A'p'peOil alloioed. 

A. I. R. 1929 Oudh 458 

Stuart, 0. J. and Baza, J. 

Chotkao Singh — Objector — Appellant- 

V. 

Hasan Baqa ^ — Decree-holder — Res- 
pondent. 

Execution Decree Appeal No. 0 of 
1929, Decided on 6th May 1929, from 
order of Sub-Judge, Bara Banki, D/- 
12th January 1929. 

(b) Hindu Lbw — Debts — Whole joint 
family propeity is liable under decree unless 
debt by father is tainted wilh immorality. 

Where father inours debts and a decree is 
passed in that respect, it is open lo the ore- 
ditor to take all joint family property in exe- 
outioD of that decree and son o^niiot object to 
it unless the debt was incurred for imnioral 
purposes : .1. 1. R. 1924 V. C. 50, 

[P 458 C 2] 

(b) Hindu Law — Debts — Speculation by 
itself does not make the debt immoral. 

Bpeoulation is not usually repugnant to 
good morals and if the transaction in ques- 
tion is speculative the debt cannot bo con- 
sidered to be tainted with immorality unlesB 
it is tainted with fraud : A. /. B, 1928 OiidJi 
10, Rfl. on, [P 458 C 2J 

B. B. Lai — for Appellant. 

Naimullah — for Respondent. 

Judgment. — The facts of the case out 
of whioh this appeal arises are these. 
Syed Hasan Bakar obtained a decree on 
5th November 1925 against Sheo Narain 
Singh Sheo Narain Singh died on 5th 
March 1928 In execution of this de- 
cree Baiyed Hasan Bakar has attached 
certain property. The present appel- 
lant Chotkao Singh, a minor son of 
Sheo Narain Bingh, has objected to the 
attachment on tho ground that the pro- 
perty being joint family property the 
share of Sheo Narain Singh at the most 
could be attached ; and on the further 
ground that the debt on which the decree 
was passed was tainted with immorality. 
The learned trial Judge finding against 
him on both points, he has appealed here. 


. Hasan Baqar 

The main questions have been decided 
definitely by their Lordships of the Privy 
Counoil in Brij Harain v. Mangla Pra^ 
sad (1). At p. 139 {of 51 I. A) their 
Lordships said : 

"If ho (tho meaning member) is the father 
and the other members are the sons ho maj, 
by incurring debt, bo long as it is not for an 
immoral purpose, lay the estate open to be 
taken in execution proceeding upon a deoroa 
for payment of that debt." 

Thus the plea that the property is 
joint family property is of no value. 
Here Sheo Narain Singh incurred a debt. 
A decree was passed upon the debt and 
the whole of the estate is open to be 
taken in execution proceeding upon that 
decree unless the debt has been incurred 
for an immoral purpose. We now eome 
to the second plea : Was the debt in- 
curred for an immoral purpose^ Tha 
judgment-debtor at the very commence- 
ment gave up the suggestion that his 
father Sheo Narain Singh was guilty of 
immoral connexions with women, but 
he proceeded to add that Sheo Narain 
indulged in intoxicating drugs as a result 
of which he embarked in speculative 
transactions Tho learned Judge has 
found on the evidence before him that it 
is not established that Sheo Narain Singh 
indulged in intoxicating drugs. We 
agree with that finding Even if the 
transaction in question were speculative 
we would not consider that the debt was 
tainted with immorality, for wo hold, 
agreeing with the view taken in Mohar^,- 
mad All V Jhao Lai (2), that specula* 
tioD in itself does not enter into tha 
question. Speculation is not usually 
repugnant to good morals. It may be 
foolish but it is not, unless tainted with 
fraud, immoral, Apart from that we^ 
find on the facts that the transaction 
was not greatly speculative. It was 
certainly risky. As we have held that 
the debt was nob tainted with immorality 
we uphold the decision of the Court below 
and dismiss this appeal with costs. 

v.n /r.K. Appeal dismissed. 


(1) A. I. R. 1924 P. 0. 50=^40 All. 95=51 
1. A. 129(P.O.). 

(2) A. 1. B. 1928 Oudh 10. 
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A. I. R. 1929 Oudh 459 

Misha, J. 

Bisram Singh and another — Flaiafciffs 
— Appellants. 

V. 

Danna— Defendant — Respondent. 

Second Rent Appeal No 29 of 1927, 
Decided on 17tli August 192S, against 
decree of Dist Judge, Sitapur, D/- 2l9t 
April 1927. 

(a) Landlord and Tenant — Rent — Suit for 
— Tenaqt pleading payment of rent to third 
person — Third person must be impleaded as 
co-defendant. 

It in usual rule that whonover a tenant 
pleads payment of rent to third porsou such 
third parson is invariably imploadad as 
dofondant. [P 4G0 0 2] 

(b) Oudh Rent Act (22 of 1886), S. 126-- 
Coiharer entitled to collect rent by custom 
— Commutation from kind to fixed money 
rent by lambardar is not binding upon co- 
sharers. 

Where there exists a local custoin in znahal 
by virtno of which every cosharer of that 
mahal is entitled to- eollect rent, tenants 
paying rent in kind, it is not legally open to 
the lambardar to oommuto their rent into 
cash rent without the consent of all the co- 
sharers. The action of the lambardar thus 
commuting the grain rent into cash rent is 
not binding upon other cosharers. [P 463 0 1] 

(c) Custom — Every cosharer of mahal 
Mathura Singh (Oudh) is entitled to collect 
his share of rent. 

It is established that there exists in mahal 
Mathura Singh of village Khairepara in Ondh 
a custom by virtue of which a oosharer of 
that mahal is entitled to colleot his share 

of rent. [P 4G3 C IJ 

Ah Zalieer and P. L Varma — for Ap- 
pellants- 

Ishivart Prasad and R. N. ShuJela — 
for Respoudents. 

Order of Remand 

Misra, J. — {2dth March 1923). — This 
appeal arises out of a suit brought by 
the plaintiffs-appellants against tho de- 
fendant-respondent for arrears of rent for 
tho year, 1333 Fasli in respect of the 
land situate in mahal Mathura Singh of 
village Khairapara, District Sitapur. The 
said mahal is owned by tho appellants, 
Bisram Singh and Thakurain Ri] Kuar as 
well as by Hem Singh and other co- 
sharers. Thakur Hem Singh is the lam- 
bardar of the mahal. It was alleged by 
the plaintiffs that the produce of the 
defendant's holding for the year 1333 
Fasli on accouut of the rabi crop was 
worth Rs. 264-11-0 and that on account 
of kharif crop ib was worth Rs. 4, only, 
the total being Rs 268-11-0. Out of this 
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amount, the plaintiffs alleged themBelye^ 
to be entitled to a sum of Rs. 126-15-3. 
They have also claimed Rs. 6 5 0 on ao- 
count of interest, the total amount 
claimed thns being Rs. 133-4-3. 

The defence raised by the defendant 
was to the effect that he was not liable 
to pay the rent as claimed by the plain- 
tiffs since his grain rent had been 
commuted by Thakur Hem Singb lambar- 
dar into cash rent, it being fixed at 
Rs. 42 a year. Ib was alleged by him 
that he had paid this amount of rent to- 
the lambardar and he was not in any way 
liable to pay any sum. It was also plea- 
ded in defence that the plaintiffs wer& 
not legally entitled to bring the present 
suit under the provisions of S. 126, Oudb 
Rent (22 of 18B6), since mahal ^latbura 
Singh constituted a joint estate in wbiob 
a division had not been made among the- 
coaharers, and the plaintiffs not bein^i 
managers authorized to colleot rent on 
behalf of all the cosharers, were not en- 
entitled to bring the present suit. It 
was also pleaded that Thakur Hern Singb 
lambardar was entitled to make oolleo- 
iions ; and that the defendant had \ib 
good faith paid his rent to him. The* 
plaintills urged in their replication that 
a custom prevailed in this mahal by 
virtue of which all the cosharers therein' 
were entitled bo collect their rent, an^- 
consequently the plaintiffs were entitled 
to bring the present suit for thoir sharfr 
of the rent They also contended that 
they were not hound by the leaso which 
had been executed by Hem Singh lam- 
bardar in favour of the defendant under 
which the latter's grain rent bad beeu 
commuted into cash rent, because that 
was an act of tho lambardar obviously 
injurious bo the interests of the plaintiffs 
and other cosharers and consequently 
they could nob be considered to be bound 
by that action of the lambardar. 

The learned Assistant Collector who 
tried the case framed the following 
issues : 

(1) Is Hem Singh alone as lambardar 
entitled to collect rent ? 

(2) Is the land in suit grain rented, or 
is it held on a cash rent of Rs 42 a year-^ 

(3) Has the rent ip suit been paid to 
Hem Singh ? And if so, whether in good 
faith or otherwise ? 

I may just state here that no issue- 
regarding the custom pleaded by the 
plaintiffs was framed by the trial Court 
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nor was my iwne framed as to the vali- 
dity of the patka granted by Hem Siogb 
to tbe defendant ander which the latter'i 
‘rent bad been oommuted into oaeh rent. 

The learned AsBiBkant Oolleotor decided 
iBcne 1 in favonr of the plainbiffa by 
'holding that each coBharer was entitled 
to collect rent of hie share and that Hem 
'Singh alone was not entitled to collect 
the entire rent as lambardar. Ab to iBsue 2, 
^be Court decided that Bom Singh alone 
mot being entitled to grant the patta the 
defendant was liable to pay grain rent. Ab 
to iBBue 3, the trial Court oame to the oon- 
nluBion that in view of ita finding on 
BBBoefl 1 and 2 the payment made by 
defendant to Hem Singh could not be 
ooDBidered as valid payment of rent due 
to the plaintiffs. On these findings a 
decree was passed in favour of the plain- 
tiffs for the entire sum claimed 

The defendant appealed to the learned 
District Judge of Bitapnr who found that 
the custom as to coUeotion by the differ- 
mt coaharers of their share of rent had 
not been made out, and that the larnbar- 
vdar was, therefore, entitled to collect the 
Tent and as such the payment made to 
him by the defendant was good payment. 
Id this view of the case ho decreed the 
Appeal and dismisBod the plaintiff’s suit 

In second appeal it is contended before 
me that the finding of the learned District 
Judge on the question of custom should 
not bo accepted since in arriving at that 
finding he had ignored the entire evidence 
produced by the plaintiffs in respect uf 
that issue. It is also argued that the 
patta granted by Hem Singh as lam- 
bardar was not for the benefit of all tbe 
oosharers and could not, bbrefore, be 
ooDsidered as binding on them It was 
urged that decree for the entire claim 
should have been passed in favour of tbe 
plaintiffs for their share of the rent as 
olaimed. 

I have hoard this appeal at great 
length and have come to the conclusion 
that the finding arrived at by the 
learned District Judge is vitiated by 
the error that it has not been arrived at 
After considering the entire ovidenoe on 
the record. If be had considered the 
entire evidence on the point and then 
•oome bo the conclusion to which he has 
Arrived I would have had no hesitation 
in accepting his finding and deciding the 
Appeal in accordance therewith. I, how- 
ever, find that no less than six witnesses 
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were examined by the plaintiffs to prove 
that the oustom in mahal Mathura 
Singh was to the effect that every oo- 
sbarer oolleoted his share or rent. The 
defendsat himself went into the witnees- 
box and denied that such a custom pre- 
vailed. Thakur Hem Singh lambardar 
also deposed to tbe same effect. There 
were three other witnesses examined on 
behalf of the defenlant who deposed that 
lambardar alone used to ooLlect rent and 
to issue pattas commuting grain rent 
for cash rent I have been taken through 
the entire evidence on the record and 
the pitwari'a evidence appears to me to 
to be good evidence in favour of the 
plaintiffs. 

No mention is, however, made of this 
evidence one way or the other in the 
judgment of the learned District Judge. 
Ho has only referrod to the evidence of 
P. W. No 3 Oangadin, and to that also 
only BO far as .a small passage is ood~ 
oerned I am not, therefore, satisfied 
with the finding arrived at by the learned 
District Judge on the question of the 
oustom pleaded by the piaintiffa-appel- 
lanta. I would have either arrived at a 
fresh finding myself or remanded the 
case for fresh finding after consideration 
of all the evidence on the record It is, 
however, not possible for mo to bake any 
of these two oourses since I find that the 
issue framed by the trial Court on this 
potnt is an incomplete issue. The issue 
which the Court ought to have framed 
on the pleadings should have been 

"whether there eiiobed aaj local enskom in 
mahal Mathura Siugh by rirtae of which the 
ooiharere In that mahal were entitled to 
colloot their share of tho rant ” 

This has not been done 

I also realize the neoesBiby of Thakur 
Hem Singh being impleaded as a party 
in the case. It is usual rule that when- 
ever a tenant pleads payment of rent to 
a third person such third person is in- 
variably impleaded as a co-defendant. 

I should have also expected the trial 
Court to have framed an issue to the 
effect whether a lambardar was entitled 
in law or by oustom to commute the 
grain rent for the oaeh rent without tbe 
consent of the oosharers The second 
issue that has been framed by that Court 
is merely to the effect whether the land 
in suit is grain rented or held on a oash 
rent. In my opinion this defect should 
also be removed. 
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X also fiad from the evidenoa on tha 
rooord khafe I ha kankufc prooeedinga which 
are alleged by bhe plaintiffB-appallanba, 
are oot Batisfactorily proved to have 
taken place in the pregenoe o[ the defen- 
dant- respond eat, Danna. Under those 
oiroamstanopa it is doubtful whether he 
would be liable to pay rent at the rate 
at which the pUintiffa claim. Prime 
facie it appears to me to be an exorbi- 
tant rate. An inquiry has to be made in 
respect of this matter also- 

On a consideration of all these points 
1 have come to the conclusion that it 
would not be proper for me to decide the 
case on the materials which exist at 
present on the record, I am, therefore, 
obliged to remand this case to the learned 
Assistant Collector, Sitapur, with a 
direction that he will implead Thakur 
Hem Singh as a oo-doCendant in the case 
and that he would allow the parties to 
produce any further evidence which they 
may like to produce oo the issues which 
1 am now remitting to him for trial 

1. Does there exist any looal custom 
in mvhal Mathura Singh of village 
Khairepara by virtue of which every co- 
sharer of that mahal is entitled to collect 
hiB share of the rent? Or whether the 
lambardar alone is entitled to collect 
the rent ? 

2. Are the ooaharora of mahal Mathura 
Singh bound by tho action of Hem Singh 
lambardar in commating grain rent for 
cash rent 7 Is his action in commuting 
grain rent of the defendant for cash rent 
jnstided by any benefit to the cosharer? 

3. Were any kankut proceedings held 
in the year 1333 Faali in respect of the 
crops standing in the holding of tho 
defendant Danna? If so, wore they held 
in his presenoa and are they binding 
upon him 

4. If not what is fair and proper rent 
for the holding in dispute? 

5. Has the defendant paid Bs 42 to 
Thakur Ham Singh lambardar, and" if so, 
was that payment made in good faith 
and is it binding upon the plaintiffs? 

The learned Assistant Collector will 
allow the parties to produce before him 
such oral and documentary evidence as 
they may like to produce and will then 
submit his finding on the above issues. 
Ha is also requested to deal with the 
evidenoe now on the record and the evi- 
dence to be produced before him in detail. 
Findings are to be returned to this Court 
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within a period of four months from this 
date. Parties will be give% 10 days* 
time to file their objeotlons against the 
findings, time to be reckoned from thw 
date when the findings are notified to^ 
them by the learned Assistant Oolleotor. 

Judgment — The facts of this oaBe> 
are suffioiently stated in my order ofi 
remand dated 29th March 1920. 

The findings on the issues remitted by* 
me have now been submitted by tho 
learned Assistant Collector. It appeara 
from them that he has held an elaborate' 
and exhaustive enquiry and the findings 
submitted by him have been of groat 
help to me in deciding this case. 

The iasues submitted by me wore as 
follows 

(1) Does there exist any looal onstonij 
ill mahal Mathura Singh of village Kha'i- 
repara by virtue of which every cosharer 
of that mahal is entitled to oolloot liU 
share of the rent 7 Or whether the lam- 
bardar alone is entitled to collect tha 
rent ? 

(2) Are the oosharers of mahal Mathura. 
Ringh hound by the action of Hem Ringht 
lambardar in commuting grain rent for 
cash rent? Is hia action in commuting 
grain rent of the defendant into oash'^ 
rent justified by any benefit to the oo- 
sliarers ? 

(3) Were any kankut proceedings helih 
in the year 1333 Fasli in respect of tho 
crops standing in the holding of the 
defendant Dauna ? If so were they held^ 
in his presence and are they binding 
upon him ? 

(4) If not, what is fair and proper rent 
for the holding in dispute? 

(13) Has the defendant paid Bs. 42 to- 
Thakur Hem Bingli lambardar, and if so, 
was that payment made in good faith 
and is it binding upon the plaintiffs ? 

1 may state that I bad directed the 
learned Assistant Collector to make Hem. 
Singh a party to the suit and also allow 
the parties to produce such more oral < 
aud documentary evidence as they may 
like to produce. I find that this has 
been done and the findings returned by 
the learned Assistant Collector are to the • 
following effect: 

As to issue 1 he has found that 
the custom pleaded by the plaintiffs that 
in mahal A^thnra Singh of village 
Khairepara every cosharer of that mahal 
is entitled to oolleot hia Bhare of rout is 
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^abablished; aad that the lambardar 
«lono is entitled to oollect the rent. 

As to issue 2 he has found that the 
iambardar had do authority to oom- 
inute the rent of the grain paying te- 
nant and that bis action in oomuiut- 
ting rent oE deEendint Danna into cash 
rent was not justihed by any benefit to 
the oosharera since the holding can bo 
let out on rent for Ks. 100, whereas the 
«ash rent fixed by Thikur Ilena Singh 
was only Us. 42. 

As to issue 3 ho has found that it is 
proved that kankut procsodings were held 
in the year 1333 Fash in respect of the 
crops standing in the holding of defen- 
•dant Danna, and that he was present 
when such proceedings wore held, but 
they are not binding on him since the 
valuation of the crops was immensely 
exaggerated. 

As to issue 4 he has found that the 
tair and proper rent for the holding in 
•dispute amounts to Hs. 79. 

As to issue 5 he has found that it is 
not proved that the defendant paid 
Rs 42 to Ham Singh anl iu any ciso 
the said payment was nob made in good 
faith and is not binding upon the plain- 
itiffs. 

Objections have been filed by defen- 
dant-respondent, Danna, in this Court 
and by Hem Singh defendant in the 
■Court below, to all these findings, and 
the ease has boon argued before me at 
:great length. 

I now proceed to give my decision in 
Togard to each of the issues remitted 
•by me. 

Issue 1. — This issue relates to the 
•existence of the local custom alleged by 
the plaintiffs to prevail in mahal Ma- 
thura Singh of village Khairapara by 
"virtue of which every oosharer of that 
mahal is entitled to collect his share of 
the rent. As remarked by the learned 
Assistant Collector this is the most ini 
portant issue in the caso. (His Lordship 
referred to the evidence and proceeded) 
Thera is, therefore, left no doubt in 
my mind that this evidence shows satis- 
factorily that the rent belonging to Eaj 
Kuar has been collected separately for a 
long time. This would not have been the 
oase, if the rent had been ooUeebed by 
the lambardar alone and not by the oo- 
.ebarers separabley. 

1 may also refer to t^a evidence of 
.Hem Singh himself, who was examined 
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in this case as D. W. 1. He stated clear- 
ly in cross-examination that in the case 
of bitii tenants be never took more than 
bis own shire while other oosharera 
took their shares. He also stated that 
ho did nob give any share out of bis col- 
lections to any cosharer. This goes 
clearly in suppjrt of the custom alleged 
by the pUinbiffs. 

I should now like to refer to the wajib- 
ulrirz produced in the case (Ex. B-7). 
Para. 3 of the Slid wijibularz shows 
that the fixation of rent and other mat- 
ters connected with the management of 
the estiLe took place with the consent of 
the cosharers. If there had been a 
custom in mahal Mathura Singh to the 
effect that the lambardar used to ool- 
loct rent all alone, such a sbate of affairs 
as is pointed out by tbe wajibularz 
would not have existed. In that case 
it would hive been reoorded in tbe 
wajibularz that it is tbe lambardar, 
who is responsible for the fixation of the 
rent and for doing other aota in the 
course of mauagement. The wajibularz 
further provides that every cosharer 
pays separately his quota of the Govern- 
ment revenue. This also supports the 
custom alleged by the plainbitfs 

It was argued on behalf of the defen- 
dant that since in para 2 of the wajib- 
ularz the entire mahal was stated to 
have been bilijmal no such custom ought 
to be presumed to exist in that mahal. 
Ido not see any force in this contention, 
because the custom like the one alleged 
by the pUintilfs is recognized by law bo 
prevail in joint estates, and if it is found 
to exist its validity has to be recognized: 
vide 5. 126, Oudh Heut Act 

Reference was also made on behalf of 
the defendant to the statement of Bhag- 
want Singh P W. 2 made in a previous 
suit (Ex. B 16) iu whioh he had stated 
that his share of profits was still due 
from Ham Singh, and consequently the 
latter suit against him should not be 
decreed . It was contended on the basis 
of this statement that this proved collec- 
tion of the rent by the lambardar Hem 
Singh. I am unable to accept this con- 
tention for two reasons; firstly that this 
was a statement made by Bbagwant 
Singh in a suit brought against him by 
Thaiiur Hem Singh for recovery this 
share of the Government revenue and 
might have been made by him falsely to 
suit his purposes of defence in the case; 
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seooadly thab there are certain ahamilat 
lands in mahal Mathura Singh, which 
belong bo all the oosharers and it may 
have been that the profits mentioned by 
Bhagwant Singh as due to him were in 
respect of those sliamilat lands. 

I On a consideration of ali the oral and 
documentary evidence I am of opinion 
that the finding as to custom arrived at 
by the learned Assistant Collector is cor- 
rect and must be maintained. 

Isiue 2 — As to issue 2 I am of opinion 
that Hem Singh, lambardar, was nob 
justified in commuting grain rent into 
cash rent in respect of the holding of de- 
fendant Danna. The learned Assistant 
Collector has found that ordinarily the 
holding would fetch Rs. 100 and that the 
fair rent for that holding, taking all cir- 
cumstances into consideration, would 
be Rs. 79. Under tliese circumstances 
the commutation of the rent of his 
holding to Rs. 42 cannot be juabi- 
fied, and the oosharers of mahal Mathura 
Singh cannot be considered to be bound 
jby his action. Apart from this I am of 
jopinion that in the oase of tenants pay- 
ing their ront in kind it is not legally 
open bo the lambardar to commute their 
grain rent into cash rent without the 
Gonsenb of all the oosharers. Such an 
action on his part could not, in my opi- 
nion, be considerod to he an action in the 
ordinary course of management of the 
village, lie may be entitled to collect 
rent from the tenants as it stands, i e., 
if the tenants are paying cash, to collect 
rent in cash and if they are paying their 
rent in kind, to take grain instead. I 
am not, however, prepared to hold that 
he would be entitled for tho purpose of 
management to convert the grain ront 
into cash rent, since such conversion 
would alter the very system of collection 
for which tho lambardar cannot be consi- 
dered bo have any authority in law. I 
am, therefore, of opinion that the action 
of Hem Singh, lambardar, in commuting 
the grain rent of defendant, Danna, into 
.cash rent is not binding upon the other 
cosharors of mahal Mathura Singh The 
isame view was taken by the revenue 
Courts which did not uphold the validity 
of the leases granted by Hem Singh to 
other tenants: vide Exs. A-1 and A-2. 
Hem Singh admitted this fact in his 
evidence and stated further that wheu he 
gave the pabtas to these tenants he had 
taken verbal consent of all the oosharers. 
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There is no proof of such consent hav- 
ing been taken in the Ga.9e of defen- 
dant Danna. (After deciding issues 3 
to 5, bis Lordship concluded). The 
result of these findings is that the 
plaintiffs would be entitled to get a 
decree for their share of tho rent pay- 
able by Danna; that kankut proceedings 
held in the year 1333 Fasli in respect of 
Danna’s crops cannot bo upheld, and 
that tho fair and proper rent for his 
holding is Rs. 79. According to that 
calculation tho plaintiffs would bo en- 
titled to Rs. 37-2-0 as their share of 
rent. 

r, therefore, set aside the decree of the 
learnod District Judge of Sitapur, dated 
2ist April 1927, and also discharge the 
decree passed by the learned Assistant 
Collector on 15bh January 1927, and in 
lieu of these decrees 1 pass a decree for 
Rs. 37-2-0 in favour of the plaintiffs as 
thoir share of rent in the holding of the 
defendant Danna in respect of the year 
1333 Fasli 

As to costs my order is that the defen- 
dant Danna and Hem Singh will pay 
their own costs of all the Courts and 
will further pay the costs of the plain- 
tiffs appellants in all the Courts propor- 
tionately to the amount now found due 
to them. 

R iv Appeal allowed. 
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Misha and Pqllan, JJ. 

Abdul Wahid Khan and another — 
Plaintiffs — Appellants. 

V. 

Ah Hu'iain — Defendant — Respondent. 

Second Appeal No 146 of 1928, Deci- 
ded on 8th November 1928, from decree 
of Addl. Dist. Judge, Qonda, D/- 20th 
January 1928. 

Civil P. C., S. 11 — Prior mortgasee who ii 
bIio puiine mortgagee impleaded in luit by 
meine mortgagee ai subsequent mortgagee — 
No contest as to prior mortgage — Prior 
mortgagee's rights are not barred by res 
judicata — Civil P. C., O. 34, R. 12. 

If a prior mortgag'^e with a paramount title 
who IS also a puisae mortg\geo is impleaded 
iu a suit by a mesne mortgagee as a subse- 
quent transferee and there is no contest io 
that suit regarding tho prior mortgage, the 

right of the prior mortgagee is not lost to 
him. [P 4G6 0 1] 

If, hovirever, there is controversy about the 
prior mortgage and that controversy is de- 
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oided Againab him whebhoc by notaBl decl- 
■ioD or in dofault, hia remedy is barred as 
rea jiidioaba : A. I. R. 1020 C^. 81 and 
A, I. R, 1920 Oiidh. 93. Foil. [P 4G6 0 1] 

Niamatullah and Naimullah^lov Ap- 
pellaaba. 

M. TVasim-^tor Respondent, 

Judgment. — This is an appeal aria- 
iag out of a declaratory suit which has 
been dismissed by the two lower Courts. 

The facts of the case are that one 
liohaminad Khan was the owner of a 
three annas share in village Bargadhi 
which constitutes a hamlet of a bigger 
Tillage Chliaoh-hundahi-Singhahya mo- 
hal Mustahkam porgtini Utraula, Dis- 
trict Gonda. This share of three annas 
now represents a six annas share by 
Tirtne of partition. Mohammad Khan 
mortgaged the aforesaid share in favonr 
of two persons named Abdul Wahid 
Khan and Bhiku who were the plaintiffs 
before the Court of first instance and 
appellants before this Court. The mort- 
gage was a usufructuary mortgage exe- 
cuted on 14th November 1914 for a con- 
sideration of Hs. 5,000. Snbseqaontly 
on 19th May 1915 Mohammad Khan exe- 
cuted a simple mortgage deed in respect 
of two anuas share out of the same pro- 
perty in favour of S. Ali Husain the 
defendant-respondent. About a month 
later, that is on 17th Juno 1915 Moham- 
mad Khan executed two deeds of fnrthor 
charge, one for Rs. 1,000 in favour of 
Abdul Wahid Khan named above and 
the other for Rs. 100 in favour of Bhiku 
also named above Abdul Wahid Khan 
has died during the pendency of the ap- 
peal and is now represented by Mt. San- 
dal and others (appellants 1 to 5) who 
are his legal representatives. 

On 10th April 1923, S. Ali Husain 
instituted a suit for sale of the mort- 
gaged property (two annas share) in the 
Court of the Subordinate Judge of Gonda 
on the basis of his mortgage-deed dated 
I9th May 1915. He impleaded Moham- 
mad Khan the mortgagor and several 
other persons as defendants in the suit. 
Two of these persons were Abdul Wahid 
Khan and Bhiku who were arrayed as 
defendants 39 and 40 in that suit. They 
were impleaded on the allegation that 
they were subsegnent transferees of the 
property in suit ; vide Ex. 2. Abdul 
Wahid Khan and Bhiku did not put in 
an appearance and the preliminary 
decree for sale was passed ex parte in 


favour of S. Ali Husain on 25bh October 
1924. The decree was for recovery of 
Rs 29,469-13-10 by sale of the property 
mortgaged. 

On 29th August 1925 Abdul Wahid 
Khan and Bhiku the plaintiEFs of the 
present suit and who were defendants 39 
and 40 in the suit for sale brought by 
the respondent, put in an application in 
the Cjurt of the Subordinate Judge of 
Gonda to the effect that they were mort- 
gagees in possession under the deed dated 
i4th November 1914 and the two deeds 
of further charge both dated 17th June 
1925 in regard to the three annas share 
against two annas out of which the 
decree for sale had been obtained by 
S Ali Husain, and that their lien in 
respect of the three aforesaid mortgages 
be declared at the time of the sale : 
vide Ex. 4 The parties appeared before 
the Court on 29th August 1925. Abdal 
Wahid Khan and Bhiku were present in 
person with Babu Avadh Behari Iial, 
pleader; and S. Ali Husain the decree- 
holder was present through his agent 
S. Iqbal Ilu^ain. On behalf of the 
decree-holder the deed of Rs. 5,000 of 

1914 was admitted and no objection was 
raised in respect thereof. But the othpr 
two deeds of further charge executed in 

1915 were not admitted. Thereafter a 
decree absolute for sale was passed on 
7th October 1925. 

Subsequently another application was 
put in by Abdul Wahid Khan and Bhiku 
on 18th October 1926 praving for tho 
same relief : vide Ex 6. On 19tb Octo- 
ber the Subordinate Judge passed an 
order to the effect that as prior trane- 
feroes they were not necessary parties 
to tho suit brought by S. Ali Husain 
and if they wanted priority in respect 
that deed they could bring a regular suit 
for the purpose and get the question 
settled : vide Ex. 7. Abd'ul Wahid 
Khan and Bhiku thereupon brought the 
present declaratory suit on 27th Novem- 
ber 1926 and this is the suit in whiob 
the present appeal has been hied. The 
relief prayed for by them was bo the 
effect that they had a prior charge under 
their mortgage dated 14th November 
1914 and the defendant S. Ali Husam 
who had purchased the two annas share- 
mortgaged to him on 2(>tb Getober 192S 
could not get possession of the property 
without redeeming the said mortgage In 
favour of the plainkiffa. 
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The defendaiQb S. Ali HusBiia coabesfced 
the Buib OQ the gtouad bha.b the plalatiSs 
had lost all their rights under the 
mortgage deed dated 14th November 
1914 since they had not set up those 
rights in the suit brought by the defen- 
dant in which they had been impleaded 
as defendants. In short his contention 
was to the effect that the decree for sale 
obtained by him in execution of which 
he had purchased the two annas share 
was ry <3 judicata between the parties so 
far as the above mortgage was concerned. 

The Additional Subordinate Judge of 
Gouda, to whose file the suit had been 
transferred, accepted the defence of the 
respondent S Ali Husain and has by his 
decree dated 12th May 1927 dismissed 
the plaintiff’s suit. The decree passed 
by him has been affirmed by the learned 
Additional District Judge of Gonda by 
his decree dated 20th January 1928 

The plaintiffs have appealed to this 
Court against the decree passed by the 
Court below dismissing their suit and 
the only question involved in the case 
is whether the decree for sale obtained 
by the respondent > bars the plaintiffs- 
appellants from claiming the relief asked 
for by them on the basis of their mort- 
gage deed 14th November 1914. 

We have heard the parties at great 
length and have come to the conclusion 
that the appeal must be allowed and we 
now oroceed to give our reasons for tak- 
ing that view. 

The latest case decided by the Privy 
Council on the subject will be found 
reported in Radha Ktshun v. Khurahed 
Hossein (l). The fact of that case were 
that one Badha Kishun, the appellant, 
had instituted a suit for recovery of his 
mortgage money by sale of the property 
mortgaged on the basis of a mortgage 
dated IJth May 1892 of which he had 
taken a transfer from one Bakhtawar 
Mai, the original mortgagee. A portion 
of the property in suit had been pre- 
viously mortgaged to the defendants by 
means of a usufructuary mortgage, 
called zerpeshgi, on 25th February 1891 
and was then subsequently mortgaged to 
the same defendants under a simple 
deed of mortgage dated 28th April 1894. 

In 1906 a suit was brought by the 
defendants for recovery of their money 
under the deed of 1894. In that suit 

(1) A. I. R. 1930 P. 0. 81=47 Oal. 662=47 
I. A. 11 (P.O.). 
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the appellant Badha Eishun was also 
impleaded and the decree for sale was 
passed against him also. Badha Eishun 
the appellant then subsequently in 1907 
brought a suit on the basis of his mort- 
gage of 1892 and impleaded the mort- 
gagees under the deed of 1894 as parties 
to the said suit Their defence was that 
the appellant could not obtain a decree 
in respect of the property mortgaged to 
them since Badha Eishun being a party 
to the suit of 1906 brought by them had 
never put forward his mortgage of 1892 as 
a defence in the case, and that, there- 
fore, the decree passed in their favour in 
the year 1906 operated as res judicata 
im their favour and in the face of that 
decree the suit of Badha Bishun the ap- 
pellant was not maintainable. This de- 
fence was accepted by both the Courts 
in India and Badha Kiahun's suit was 
consequently dismissed 

On appeal their Lordships of the 
Privy Council took a different view and 
Sir Lawrence Jenkins in delivering the 
judgment of the Judicial Committee ob- 
served as follows : 

The rule of res judioata is ooDtsined in 
a. 11, Civil P. G., 1908, which provides that 
no Court shall try any suit in which the mat- 
ter directly aud substantially in Issue has 
been directly and substantially in issue in a 
former suit between the same parties litigat- 
ing under the same title in a Court compe- 
tent to try such subsequent suit, and has been 
heard and finally deoided. Ilad this been an 
exhaustive statement of the rule it obviously 
would not have supported the plea in the 
facts of this case, and so reliance has been 
placed on Expln. 4 whioh provides that any 
matter which might aod ought to have been 
made a ground of defence in such former suit, 
shall be deemed to have been directly 'and 
substantially in issue in such suit. The 
mortgage deed of 13tb May 1892, it is urged, 
might and ought to have been made a ground 
of defeuoo in the former suit No. 100 of 1906, 
and by the omission the present suit la 
barred. The rule is olear; the controversy is 
narrowed down to the question whether the 
facts invite its application. It beoomes ne- 
oessary, therefore, to see what was the posi- 
tion of Bakhtaur Mull in the former suit 
No. 100 of 1906. It was a suit brought by the 
Sahus to enloroe against the mortgagor their 
mortgage-deed of 24th April 1894. Bakhtaur 
Mull was joined as a defendant, but whether 
any or what relief was sought against him 
does not appear. 

" Bakhtaur Mull's mortgage was prior to 
that on which the Sahus sued, and Its vali- 
dity is now admitted. 

*' The case, therefore, came within the 
terms of S. 96, T. P. Aot, 1882, whioh ex- 
pressly provides that where property, the sale 
of which Is diraoted, is subject to a prior 
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mortgage the Court may, with the oonsant 
of the prior mortgagee, order that the pro- 
perty be sold free from the same, giving to 
Buoh prior mortgagee the same interest in the 
proceeds of the sale as he had in the property 
Bold. The implication of the aaotion ia that 
without Buch consent the property could not 
bo BO Bold. 

“ Bakhtaur Mull's poaition, therefore, was 
that he was prior mortgagee with a paramount 
claim outside the controversy of the auit 
unless his mortgage was impugned. Conse- 
quently to sustain the plea of res judicata it 
la incumbent on the Sahua in the circum- 
stancea of this case to show that they sought 
in the former auit to displace Bakhtaur 
Mull's prior title and postpone it to their 
own. For this it would have been necessary 
for the Sahus as plaintilla in the former suit 
to allege a distinct case in their pl.iint in 
dorogation of Bakhtaur Mull's priority. 

"But from the records of this suit it does 
not appear that anything of the kind was 
done, and, as has been observed, of things 
that do not appear and things that do not 
exist the reckoning in a Court of law is the 
same." 

"The Sahus, therefore, have failed to esta- 
blish the conditions essential to their plea, 
and they alone are responsible for this defect. 
The plaint in suit No. 100 of 1000 has nob 
been produced, and this omission is not sup- 
plied by the summary of the plaint set out in 
the extracts from the decree, That summary 
still leaves the contents of the plaint a matter 
of mere conjecture and certainly does nob 
show that Bakhtaur Mull's mortgage was 
attacked. The decree, too, is open to the same 
comment. In arriving at this conclusion 
bheir Lordships have not overlooked the 
authorities cited at the Bar, but so far as 
they are binding on this Board they are 
clearly distinguishable." 

The rule of law laid down by their 
Lordships in the above case is to the 
effect that if a prior mortgagee with a 
paramount title is impleaded in a suit 
brought by the puisne mortgagee and 
there is no contest in that suit regarding 
the prior mortgage the right of the prior 
mortgagee would not be lost to him. If, 
however, there ia a controversy and that 
controversy is decided against; him whe- 
ther by actual decision or in default, his 
remedy would be barred and the rule of 
res judicata would stand in his way of 
asserting his claim under the prior mort- 
gage. 

This question was recently discussed 
by a Bench of this Court, to which one 
of us was a party, in a case reported in 
Bansi Dhar v. Jaqmolian Das (1). In 
that case also a prior mortgagee was a 
party to the suit and set up his claim 
under his mortgage which was of a prior 
date. It appears that subsequently he 
(1) a7i. B. 1929 Oudh 88=3 Look. 472. ^ 


withdrew his claim based on the prior 
mortgage and a decree was passed. It 
was held by this Couit that under those 
circumstances the question of the prior 
mortgage not having been inquired into 
could nob be treated as an issue directly 
and substantially raised in the previous 
suit, and that the claim of the prior 
mortgagee was not in any way affected 
by the decree which had been obtained 
by the puisne mortgagee. 

Heliance has been placed before us, as 
was done in the Court below, upon se- 
veral cases decided by their Lordships 
of the Privy Council and also by the 
different High Courts in India. Some 
of those decisions, ib is suilicient for us 
bo observe, were cases which had arisen 
before the passing of the present Code 
of Civil Procedure in which it has been 
clearly laid down : vide O 34, P. I, 
that a puisne mortgagee may sue either 
for foreclosure or for sale without mak- 
ing a prior mortgagee a party to the suit 
and a prior mortgagee need not be joined 
in a suit to redeem a subsequent mort- 
gage. It, therefore, appears to us that 
whatever may have been the state of 
law prior to the passing of the Code of 
Civil Procedure, 1908, ib is clear that 
after the passing of the Act of 1908, the 
mere fact that a prior mortgagee has 
been made a party to a suit brought by 
the puisne mortgagee would not destroy 
his prior mortgage unless there is a clear 
controversy in that suit and the contro- 
versy decided adversolv to him. 

The only point which wo have, there- 
fore, to decide is whether in the suit 
brought by the respondent S Ali Husain 
there was any controversy relating to 
the prior mortgage of the appellants and 
whether that controversy resulted in an 
adjudication against them either ex- 
pressly or impliedly. We may mention 
that this would iu each case depend upon 
the facts and the circumstances existing 
in that case. The rule of law is clear but 
the actual point to be decided in each 
case is whether the facts of that case are 
such as would iuvite the application of 
that rule. 

We now turn to the facts of the pre- 
sent case. We have got on the record 
the plaint of the former suit brought by 
the respondent 8. Ali Husain It is 
clear from para. 8 of the plaint that 
defendants 39 and 40 were impleaded as 
puisne mortgagees. The actual words 
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used ia thab paragraph are ^'bataur mun* 
iiagiL ilaihim madah” whioh, whea braas- 
labed, mean "as subsequeab bransferees." 
Our abbeabion has nob baea drawD to any 
obher allegation in the plaint besides 
<thiS| from which it may appear thab the 
rigtibs of defendants 39 and 40, who are 
the plaintiffs in the present suit, as prior 
mortgagees were in any way denied. 
There can be no doubt as would appear 
from the facts of the case stated above 
that these defendants were puisne mort- 
.gagees oi^ subsequent transferees, as the 
respondent called them in his plaint, by 
virtue of the two deeds of further charge 
<lated 17th June 1915 

Wo are, therefore, unable bo infer by 
necessary implication that the respon- 
dent in his suit actually intended to 
raise any controvesy regarding the right 
of the plaintiffs of the present suit in 
respect of their prior mortgage dated 
I4th November 1914. It can very well 
be said that the only thing which the 
'respondent wanted in that case was to 
destroy the rights of the present plain- 
tiffs as they existed under their two 
deeds of further charge dated I7th June 
1915. It has been strenuously argued on 
behalf of the respondent that the mere 
'fact thab the plaintiffs of the present suit 
were impleaded in the suit brought by 
‘the respondent as subsequent trans- 
ferees was sufhcient to show that the 
respondent denied their rights as prior 
mortgagees. Wo regret wo are unable 
'to take that view. If no subsequent 
mortgages had existed in favour of the 
(plaintiffs of the present suit and the res- 
pondent impleaded them in his suit as 
defendants on the allegation that they 
were subsequent transferees, there would 
have been some room for argument that 
>the respondent wanted to assail their 
■rights as prior mortgagees We are to a 
great extent supported in this conclusion 
of ours by what the agent of the decree- 
holder himself stated before the Court 
on 29th August 1925, when the parties 
were present before the Subordinate 
Judge The plaintiffs of the present suit 
had asked the Court to declare their lien 
in respect of the deed of 1914 and the 
■two deeds of further charge of the year 
1915. It was clearly stated on behalf 
of the decree- holder in reply that there 
was no objection so far as the deed of 1914 
was concerned butithe right of the appli- 
cants, so far as the deeds of 1915 were 


concerned, was denied. It was contended 
on behalf of the respondent that nothing 
which was stated on behalf of the decree- 
holder after the passing of the decree 
should be taken into consideration in de- 
ciding whether the question relating to 
the prior mortgage was in couLroversy in 
the suit brought by the respondent. We 
regret we are unable to exclude this evi- 
deuce from our consideration The evi- 
dence consists of a statement made by the 
agent of the respondeat and is good evi- 
dence to show what he actually under- 
stood in that case when he impleaded 
the plaintiffs of the present suit as 
defendants calling them subsequent 
transferees. 

We are, therefore, of opinion that 
when the respondent Ali Husain im- 
pleaded the plaintiffs of the present suit 
as defendants in his own suit he never 
intended to question their rights as prior 
mortgagees under the deed of 1914. 
Indeed as observed by their Lordships 
of the Privy Counoil in the case quoted 
above it was necessary for him, if he 
wanted to destroy the title of the plain- 
tiffs in the present suit, to lodge a dis- 
tinct case in his plaint in derogation of 
the claim of the appellants relating to 
priority in respect of the deed of 1914. 
We, therefore, hold that the rule of res 
judicata which has been applied in the 
present case by the Courts below does 
not stand in the way of the plaintiffs 
and that his suit must be decreed. 

There is no other question regarding 
which the parties are at issue, the mort- 
gage in favour of the plaintiffs-appellants 
being admitted throughout. 

We, therefore, sot aside the deereos of 
the Courts below and grant a decree to 
the plaintiffs-appellants that their suit 
as brought will stand decreed with costs 
ill all three Courts. 

ws/ii.K. Appeal allowed. 
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Wazir Hasan and Srivastava, JJ. 

M^ihammad Usman Khan — Judgment- 
debtor — Appellant. 

V. 

Bankey Lal — Decree- holder^ Respon- 
dent 

Execution Decree Appeal No. 8 of 
1929, Decided on 22nd July 1929, against 
order of Sub-Judge, Lucknow, D/- 5th 
January 1929. 
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(a) Oudh Civil Rulei, R. 190 (b) — Village 
forming part of eatale ai defined in Oudh 
Eitatea Act 1869 ii ancestral so long ai 
property is governed by Oudh Estates Act. 

Village forming part of an estate as defined 
in the Oudh Estates Act 1F69, is ancestral 
land within the definition of the term as 
given in B. 190 (b) only so long as the pro- 
perty continues to be governed by the provi- 
sions of the Oudh Estates Act. The property 
must be considered to form an estate or part 
of an estate as defined in the Oudh Estates 
Act so long as the property continue to be 
governed by the Oudh Estates Act but it can- 
not be considered to bo such estate or a part 
of an estato when it ceases to bo governed by 
that Act. [P 460 C 2] 

(b) Oudh Estates Act 1869, S. 14 — Judg- 
ment-debtor, person mentioned in Cl. (2) of 
S. 13 (A) — He is subject to same conditions 
and rules of succession as testator. 

Where the judgment-debtor is one of the 
persons mentioned in Gl. (2), S. 13 (A), he holds 
the village bequeathed to him by hia grand- 
father subject to the same conditions and to 
the same rules of succeBsion as the testator, 
under 3. 14. A. J. R 1925 Oudh 709, RbL. on. 
16 0. C. 277, Dial. [P 460 G 2] 

D. K. Seth — for Appellant. 

Makund Behan Lal — for Respondent. 

Judgment. — This is an execution of 
decree appeal by the judgment-debtor. 
The point involved in the appeal is a 
very short one, namely, whether the 
16 annas share in village Ataria, which 
has been attached and put up for sale in 
execution of a decree is an ancestral pro- 
perty or nob. The learned Subordinate 
Judge of Lucknow relying on Cl. (a), 
R, 190, Oudh Civil Rules, has hold that 
the property must be cousidered to be 
the self-aequired and uot the ancestral 
property of the judgment-debtor. The 
contention urged on behalf of the judg- 
ment-debtor in this appeal is that the 
village in question forms part of an 
estate as dehned in the Oudh Estates 
Act 1669, and is therefore "ancestral 
land” within the definition of the term 
as given in Cl. (b), R 190, Oudh Civil 
Rules. The parties are argeed that the 
village in question is a part of taluqa 
Kasmandikhurd, which belonged to Moha- 
mad Ahmad Khan, grandfather of the 
judgment-debtor, who was the original 
taluqdar, and had come in the possession 
of the judgment-debtor under a will 
executed by his grandfather in his 
favour about 30 years ago. The name 
of Mabomad Ahmad Khan is entered 
against Nos. 10 and 7 of lists 1 and 3 res- 
pectively, prepared under S. 8, Oudh 
Estates Act. 

The learned oounsel for the judgment- 


debtor argues that the village having 
admittedly once been a part of an estate 
as defined in the Oudh Estates Act it- 
must be considered to be ancestral pro- 
perty irrespective of the question whe^ 
ther in the hands of the judgment-debtor 
it continues to be governed by the Oudh 
Estates Aot or not The learned counsel 
for the decree-holder maintains, on the 
other hand, that Gl (b), R 190, can apply 
only when an estate or a part of an estate 
is in the hands of the original taluqdar. 

We think that both parties have 
pitched their contentions too high and 
that the correct position lies somewhere 
midway between the two. In our 
opinion, so long as the property con- 
tinues bo be governed by the provisions 
of the Oudh Estates Act, it must be 
considered to form an estate or part of 
an estate as defined in the Oudh Estate 
Act, bub it cannot be considered to be 
such estate or a part of an estate when it 
ceases to be governed by that Act. The 
parties are agreed before us that the- 
judgment-debtor appellant was not th& 
immediate heir of his grandfather, hols 
there can be no doubt that he was a 
possible heir. Ss. li and 15 of the amea* 
ded Oudh Estates Aot have been given 
retrospective effect. The judgment-r 
debtor is clearly . 

"A person who might, in the absenoe of, 
of other heirs, have succeeded to such estate 
or portion under the provisions of the Oudh 
Estates Aot”, 

and is, therefore, one of the persons 
mentioned In 01. (2), 8. 13 ^), Oudhfc 
Estates Act It follows that he holds 
the village in question which had been 
bequeathed to him by hia grandfather, 
subject to the same conditions and to the 
same rules of succession as the testator, 
under S. 14, Amended Oudh Estates Aot. 
The same view was taken by Mr. Lind- 
say (now Sir Beniamin Lindsay) and 
Pandit Eanhaiya Lal in Execution of 
Decree Appeal No 16 of 1915 It was a 
case relating to property held by one of 
the younger sons of the same Mabomad 
Ahmad Khan. In the course of their 
judgment in that case they remarked 

that: 

"The fathsT of the judgment-debtor, Mahom- 
mad Ahmad Khan, waa a taluqdar, whoso 
name appears in lists 1 and 3 prepared under 
the Oudh Estates Aot. We are also told that 
the village now in dispute Forma part of the 
estate granted by the sanad. It seems to as 
therefore that having regard to the deflnitloii 
of the "anoestral land” in the paragraph o 
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the Oadh Civil Digsab, just referred to, thii 
property does oonstitube ancestral land ‘for 
the pacposes of exaaatioa of the daoree." 

It may be mentioned that Cl. (b), 
H 190, Oudh Civil Buies, ia word for 
word the same as Cl. (b), para. 179, Oudh 
Civil Digesti above referred to. The 
view taken by us is also in oonsonanae 
with the decision of the late Court of 
the Judicial Commissioner of Oudh to 
whicA one of us was a party reported in 
Ameer Mirza Beg v. Udit Pershad (l). 
In that case the property was not hold 
to be ancestral because the case did not 
fall within S. 14 but was one governed 
by the provisions of S. 15, Oudh Estates 
Act. The learnel counsel for the res- 
pondent has relied upon the decision re- 
ported in Asghari Khanam v liajBihi (2). 
It is a case relating to a certain property 
which at one time formed part of the 
Maniarpur estate. It is obvious from 
the facts of the case and the history 
relating to the Maniarpur estate that the 
property in the hands of Mb. Asghari 
Khanam, the judgment-debtor, was sub- 
ject to the provisions of S 15 and not 
S. 14, Oudh Estates Act. The reference 
made in the judgment to Ss. 14 and 32-A 
Oudh Estates Act seems to us, if wo may 
respectfully say so, to be based on some 
misapprehension of facts and confusion 
of ideas. If the learned Judges meant to 
hold that property governed by S 14, 
Oudh Estates Act, cannot be considered 
as ancestral property as defined in the 
rules, wo must respectfully dissent from 
that view. Wo may also point out that 
if the construction placed upon the deci- 
sion by the learned counsel for the res- 
pondent is correct, then the decision is 
also directly in conflict with the later 
decision of Messrs. Lindsay and Kanhaiya 
Lai in the unreported case to which 
reference has been made above. It might 
also be pointed out that S. 32-A, Oudh 
Estates Act, which gives the taluqdars 
the power to declare any non-taluqdari 
property owned by them as subject to 
the Act has no application to the case of 
property governed by S. 14. 

For the above reasons wo are of opinion 
that the village Ataria which is under 
eale is not the self-acquired bub the 
Ancestral property of the judgment-debt- 
or, and falls within the terms of Cl. (b) 
B. 190, Oudh Civil Rules. We, ther e* 

.(1) A. 1. B. 1925 Oudh 709, 

< 2 ] [1913] 16 O. 0. 277=22 I. 0. 267. 


fore, allow this appeal with costs and 
setting aside the order of the lower 
Court declare the property in suit to be 
ancestral property. 

B.M./ll-K. Appeal allowed. 
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Stuart, C. J. and Ra.za, J. 

U dairaj S nigh — Plaintiff — Appellant. 

V. 

Mt Baj Kunwar and others — Defen- 
dants — Respondents. 

First Appeal No. 52 of 1928, Decide 1 
on 26bh July 1929, from decree of AclJl. 
Sub-Judge, D/- 23rd December 1927. 

(a) Hindu Law — Mitakihara — Adoption 
— Boy whole mother adopter could hav.? 
legally married can only be adopted. 

Among twioa born Hindus govorned by tha 
Mitakshara law an adopbion can only bo made 
of a boy whoao natural mother could before 
her marriage have been legally married by 
the adopter : 21 All, 412 and .1. I H. 

1915 P. C. 15, HeJ. on. ^ [P 475 G 1] 

(b) Wajibularz— Custom permitting adop- 
tion of liiter'i ion in absence of sons of 
collaterals — Right of adoption comes into 
being only when no such sons exist. 

When tho wajibularz provides for a cus- 
tom permitting the adoption of sister’s son 
or daughter's son in absence of collatorals, 
Buoh custom even though taken to have con- 
ferred right to adopt brother’s daughter’s son, 
would give the right of adoption only in tha 
absence of the existing sons of collaterals. 
Where it is clearly established that there 
wore existing sons of oollatorals, a brother's 
daughter’s son could not bo adopted. 

[P 475 C 2] 

(c) Praclice — Where trial Judge intel- 
ligently examines evidence value of his opin- 
ion is great. 

Whore the trial Judge applies his mind 
fairly and intelligently to tho oxaminatiou of 
ovideuoe the value of the Judge’s opinion is 
very groat. [P 471 C 2] 

Piare Lai Banerjit A. P Sen, AH 
Zahir and S. C. Das— for Appellant. 

M. Wasim, Manni Lai and Shankar 
Sahai — for Respondents. 

Judgment. — This is an appeal against 
a decree dated 23rd December 1927, of 
Babu Jagdamba Saran, Aidibiooal Sub- 
ordinate Judge of Hardoi, dismissing the 
suit brought by the plaintiff-appellant 
Udai Raj Singh, a minor whose age is 
stated to be seven years on 2 Ird Novem- 
ber 1926, brought through his next 
friend Madbo Singb. This suit is for the 
possession of cerlain property in the 
Hardoi District. It is admitted on both 
sides that the propsrty in question ba- 
loQged to a joint Hindu family consisting 
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of two brothers Sbaokar Singh and Jangu 
Singh whose personal law was the Mitak- 
sbara. Shankar Singh died on 24bh 
November 1914. Jangu Singh then be- 
came proprietor of the whole property by 
survivorship. He, however, permitted 
the name of Baj Kuar, the widow of 
Shankar Singh, to be entered in the re- 
venue papers in respect of a portion of 
the property The lady in question had 
admittedly only the light to maintenance 
in the property. The two brothers resi- 
ded together in the village of Samrauli 
in the Hardoi district. It is now ac- 
cepted on both sides that after Shankar 
Singh's death bis widow Ba] Kuar conti- 
nued to reside in the same house with 
her brother-in-law. Shankar Singh and 
Baj Kuar had five daughters. Jangu 
Singh died on 29th October 1923 At 
the time of his death three of Shankar 
Singh’s daughters were still unmarried, 
When Jangu Singh died there was no 
male issue of either Shankar Singh or 
Jangu Singh and in the ordinary course 
of law intestate succession would have 
been to the collaterals. Sanwul Singh 
now deceased was the collateral who 
ordinarily would have been entitled to 
succeed. 

On 13th November 1923, Sanwal 
Singh applied to the revenue auth- 
orities to have his name recorded to 
engage for the revenue of the whole pro- 
perty, the estimated value of which is 
Bs. 1,25.000 and the income of which is 
over Bs. 5,000 a year. Ilis application 
is dated 13th November 1923. On 8th 
December 1923, Ba] Kuar filed an objec- 
tion befoie the revenue authorities to the 
entry of S'aDival Singh’s name and asked 
that her own name should be recorded 
on the ground that Jangu Singh had de- 
vised all his rights to her by a nuncupa- 
tive will. The nature of her claim is 
stated in detail in Ex. H-4 dated 7tb 
February 1924. It is to be noted that 
she made no suggestion either in her ob- 
jection or in the statement of her pleader 
to the effect that Jangu Singh had adopt- 
ed a son On 7th February 1924, Madho 
Singh as next friend of Udai Baj Singh 
put in another objection to the claim to 
the revenue authorities in which he 
stated that Jangu Singh bad prior to his 
death adopted Udai Baj Singh the pres- 
ent plaintiff-appellant as his son. The 
Deputy Collector who decided the first 
proceeding in mutation found that Udai 
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Baj Singh was the adopted son of Jangn^ 
Singh and directed his name to be en^ 
tered. This order is Ex. 14. It is dated 
10th December 1924- The Deputy Com- 
missioner of Hardoi on appeal reversed 
this order In the meantime Sanwal 
Singh and Baj Kuar had compromised. 
Under the terms of the compromise San- 
wal Singh's name was to be recorded 
subject to certain condition. The Deputy 
Commissioner’s order which is Ex. H-9, 
dated 6th May 1925, directed Sanwal 
Singh’s name to be recorded. It was 
against the plea of adoption of Udai Baj 
Singh but the entry was mainly on th& 
basis of possession. This order was con- 
firmed on 14th September 1925 by the 
Commissioner of the Lucknow Division' 
by his order Ex. H-10. The suit of 
Udai Baj was filed on 23rd November 
192G. 

The learned trial Judge has found that 
there was never any ceremony of adop- 
tion of any kind and that the whole of the 
evidence adduced on behalf of the plain- 
tiff-appellant to prove the factum of 
adoption is unreliable He has found that 
the evidence adduced by the defendants 
to show that there was no form of adop- 
tion is reliable Apart from that he has 
found that Udai Baj Singh could not 
have been legally adopted by Jangu Singb 
as Udai Baj Singh's natural mother was 
the daughter of Shankar Singh. The 
family are Chatris and as such twice, 
born. He found against the plea ad- 
vanoed on behalf of the plaintiff-appellant' 
to the effect that there was a custom iii> 
the family under which a brother'^ 
daughter’s son could be validly adopted. 
Ills finding there was that no custom had 
been established varying the law and 
that the alleged custom even if accepted 
as valid would not justisfy the plaintiff- 
appellant's adoption, if such adoption’ 
had taken place, as it only permitted a. 
person such as himself to be adopted if 
there were no sons of collaterals avail- 
able He found that sons of collaterals- 
were available. 

Before we proceed to discuss the evi- 
dence adduced on behalf of the plaiutiff- 
appellant to establish the form of adop- 
tion it will be better to state certain 
facts. We have already stated that when 
Jangu Singh died there were in existenon 
three unmarried daughters of Shankar 
Singh. There were two other daughters, 
who had married before the death oE 
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Jangu Singb. One of them was called 
Bam Dulari. She bad married Baghuraj 
Singh of Bargawan in the Sitapur Dis- 
trict. Baghuraj Singh was the son of 
Shiwa Singh. Shiwa Singh's cousin was 
Madho Singh the next friend of the 
plaintiS-appellant. Madho Singh resi- 
des in Bargawan. Udai Baj Singh the 
present plaintiff-appellant was the son of 
Baghuraj Singh and Bam Dulari. Jangu 
Singh had been married more than once. 
He had a son who died on 6th May 1921. 

His wife, the mother of that son, died 
on 24th May 1921. Bam Dulari is proved 
to our satisfaction to have died on 4th 
October 1921. Udai Baj Singh was born, 
according to the story set up on his be- 
half, on 15th May 1920, but according to 
the evidence adduced by the defendants, 
which we believe, he was born on 17th 
October 1920. The case for the plaintiff- 
appellant is that Udaira] Singh was 
adopted on 20th November 1921. He was 
thus at the time oi his alleged adoption a 
little more than one year old and accord- 
ing to this story he was adopted within 
six weeks of his mother's death. 

The village of Bargawan in the Sita- 
pur District is more than 20 miles dis- 
tant from the village of Samrauli in the 
Hardoi District. The map shows that 
between the two villages the river Gomti 
Hows. This fact is mentioned to show 
tj^at according to the usual method of 
village conveyance the villages are about 
a day's journey apart. A large number 
of witnesses were called on behalf of the 
plaintiff-appellant to establish the fact 
that an adoption ceremony took place 
in Samrauli on 20th November 1921, in 
which Jangu Singh adopted Udai Baj 
Singh as his son. The learned trial Judge 
has refused to accept this evidence as 
reliable. In the course of his careful 
judgment he has explained that in ex- 
amining the evidence he has kept in mind 
certain principles laid down by their 
Lordships of the Judicial Committee in 
previous cases of alleged adoptions and 
has judged the evidence according to 
those principles. 

But apart from the use of those prin- 
ciples, valuable as they are, the main 
point in support of his finding on the 
value of the evidence is that his judg- 
ment shows that he applied his mind to 
the consideration of the evidence of all 
the witnesses produced and that he care- 
fully studied the evidence of each wit- 
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ness who was produced before him, and 
applied his mind to the evidence of Baj 
Kuar who was examined on commission. In 
all cases of this nature it is easy to oriti’’ 
cize the reasons given by the trial Judge 
for the rejection of the evidence of in- 
dividual witnesses. But the fact remainsi 
that in a case such as this in which the 
trial Judge has applied his mind fairly 
and intelligently to the examination of 
the evidence the value of the Judge’s 
opinion is very great. We had the ad- 
vantage of having the appeal argued by 
an experienced advocate who has taken 
us in detail through the evidence of every 
witness called on his client’s behalf. Ha 
has addressed us intelligent and careful 
arguments to show that the learned trial 
Judge was not right in rejecting their 
evidence. But after having given due 
weight to the arguments of the learned 
counsel we find ourselves in agreement 
with the views taken by the learned trial 
Judge on the value of the evidence. We 
add certain reasons, some of which have 
already been taken by the learned trial 
Judge, in support of this conclusion. 

We find upon the evidence before us 
that Jangu Singh was at the time of the 
alleged adoption a man not much more 
than 40 years of age. He was on our 
finding on the evidence healthy and well 
preserved. He died on 29th October 
1923, but his death does not appear to 
have been due to previous debility or 
long-standing disease. Such a man would 
not have reason to anticipate an early 
death. He had already begotten several 
children. Some had died He left two 
daughters surviving. He had the pros- 
pect of marrying again and begetting a 
son. We have it on evidence, which we 
believe, that he was contemplating mar- 
rying again. In these circumstances 
there was not on the face of it any 
great reason why he should wish 
to adopt a son. But if he did wish 
to adopt a son it is difficult to under- 
stand why he should have wished to 
select Udai Baj Singh for the purpose. 
Udai Baj Singh was the son of his 
brother’s daughter. Apart from the 
question of legality of such an adoption 
(a question to which we shall refer later) 
such a selection would be peculiar. 
There are further points. Udai Baj 
Singh was an only son. His mother had 
died some six months before the alleged 
date of the adoption. Although the ad- 
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option of an only son is not prohibited 
under the law it is not considered 
amongst respectable 'Ohatrias (such as 
the parties profess to be) fitting to give 
an only son in adoption to another man. 
Further Udai Raj Singh was at the time 
a baby. Jangu Singh could not possibly 
have had any idea as to how his ohar- 
aoter would develop. What then are the 
reasons put forward which are supposed 
to have actuated Jangu Singh ? There 
is evidence adduced on behalf of the 
plaintiff-appellant to the effect that 
Jangu Singh had formed such a dislike 
to his natural heirs that he did not 
wish his property to descend to them. 
But this evidence the learned trial Judge 
found to be unsatisfactory and we agree 
with him that it is unsatisfactory. 
Nothing definite has been made out to 
show a real dislike or in fact any dislike 
and in our opinion the suggestion that 
Jangu Singh desired that the whole of the 
family property should go eventually 
to a boy whoso natural father came from 
another district and whose mother was 
his brother's daughter is improbable, 
the desire of a Hindu to have a son who 
would bring him salvation after his 
death would exist to no great extent in 
the case of a man like Jangu Singh who 
had every prospect of marrying again 
and begetting a son. 

There are certain circumstances in 
connexion with the alleged facts of the 
adoption that tell strongly against it. 
Jangu Singh was not an ordinary peasant. 
He was a zamindar possessed of valuable 
landed property and to a certain extent 
a man of affairs. Such a man would know, 
if he wished to adopt a son, that such an 
adoption was likely to be challenged by 
his natural heirs after his death. We 
have it admitted that no deed of adop- 
tion was executed. There would not 
have been the slightest difficulty in ex- 
ecuting such a deed and registering it. 
Not only was Jangu Singh a man of 
affairs. Madho Singh we find is a man 
of considerable astuteness and Baghuraj 
Singh is a man of some education. No 
real attempt is made to show why a 
deed was not executed. The only reply 
is that no one thought it necessary 
to execute a deed. We have left so far 
another explanation which was put up. 
Here the position taken up in the muta- 
tion proosedings is not the same as the 
position taken up in the trial Court. 


In the mutation proceedings it would 
appear from the statement of Baghuraj 
Singh which has been proved and 
brought upon the record (Ex H-19), 
that the adoption took place because 
Jangu Singh was anxious that one of the 
unmarried daughters of Shankar Singh, 
i. e., a sister of Bam Dulari, should 
marry Raghura] Singh. It is in evi- 
dence that this girl eventually did 
marry Baghuraj Singh. She is now also 
dead. This is what Baghuraj Singh 
stated; 

Firsb of all the guestion of marriage waa 
broached. Jangu Singh proposed it. It waa 
refused on my behalf. When he agreed to 
take my sou in adoption then I agreed to 
marry at the reoommendation of the Mirza 
Sahib." 

The Mirz\ Sabah is Mirza Ahmad 
Shah (P. W-2B). We shall consider his 
evidence later. The story then was that 
Jangu Singh had considered the adop- 
tion of Udai Baj Singh as an after- 
thought and that he was so anxious to 
marry one of the three unmarried daugh- 
ters of his brother to Baghuraj Singh 
that he was ready in consideration to 
adopt the son of Baghuraj Singh. This 
story has now been changed. In the 
trial Court it was put forward that 
Jangu Singh desired for his own reasons, 
wishing to adopt a son, to adopt Udai Baj 
Singh and that the marriage of Bigbu- 
raj Singh with the other daughter ^ 
Shankar Singh was a secondary con- 
sideration. There are further peculiar 
circumstances about the alleged adop- 
tion. From the evidence of the alleged 
adoption it appears that a considerable 
amount of money would have been spent 
on the ceremony. A large number of 
guests were invited. Many brahmans 
were employed and a nautch was held. 
It is in evidence that the family kept 
accounts but no accounts have been pro- 
duced. It is difficult to sec how the ac- 
counts could have been made away with, 
for it is iu evidence that Baghuraj Singh 
and Jangu Singh lived together and Baj 
Kuar is now palpably siding with the 
plaintiff-appellant. 

We now take iu detail the evidence 
of the witnesses for the plaintiff We 
take first Madho Singh P. W. 35. He 
is regarded as the head of the joint 
family of which bis brother's son Baghu- 
raj Singh is a member. According to 
him Jangu Singh came to Bargawan a 
month or a month and a half before the 
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alleged dafce of adopbioa. The alleged 
date of adoption was 20bh November 
1921. So he oame on some day in the 
first half of October 1921. As we have 
already stated Eim Dalari died on 4th 
'October 1921. Madbo Singh says that 
Jangn Singh asked the family to give 
him Udai Baj Singh in adoption. The 
•boy's mother was just dead. The family 
at once agreed to the adoption according 
to Msfiho Singh’s statement. He said 
that at the same time Jangu Singh sug- 
gested that an unmarried daughter of 
l^hankar Singh should marry Baghuraj 
Singh. The proposal was hardly seemly 
as her sister had just died. The pro- 
posal was refused by Madho Singh but 
not, according to him, because it was 
not seemly proposal bub because he said 
he hoped to got a bigger dower from the 
father of some other woman for the 
marriage of Bighuraj Singh. Then 
Mirza Ahmad Shah appeared on the 
floane. Mirza Ahmad Shah (P. W.28) is 
a taluqdar residing in Qutubnagar in the 
Sitapur District He admits that all 
his property is heavily encumbered and 
that he is nob in possession of any vil- 
lage to which ho has title. 

According to Mirza Ahmad Shah, 
Jangu Singh came to him and asked 
him to use his influence with Madho 
Singh to induce Madho Singh to 
accede to the marriage of Baghuraj 
Singh with Shankar Singh’s unmar- 
ried daughter. In consequence he and 
Jangu Singh went to Bargawan to the 
house of Madho Singh and persuaded 
Madho Singh bo accede to the marriage. 
There is nothing inherently impossible 
in a Mahomedan gentleman being 
brought in to assist in the settlement 
of a marriage between Ghatris, but read 
with other ciroumstanoea it does not 
sound very likely that he would have 
had sufficient influence with Madho 
Singh to induce Madho Singh to accept 
a smaller dower. According to this 
flbory the adoption of Udai Baj Singh 
had already been settled. It is asserted 
that this adoption was conducted accor- 
ding to the ideas prevalent. amongst high 
class Ghatris. A large number of brah- 
mans had to oflioiate, and an auspicious 
date had to be selected for the cere- 
mony. This brings us to the evidence 
of P. W-6 Vidya Dhar Brahman. Vidya 
Dhar is a Pandit of Bargawan. Accor- 
ding to his story he was asked to fix 
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an auspicious date for the ceremony. 
He is the Pandit of Madho Singh. It 
is not made clear why Jangu Singh 
should wish to select Madho Singh’s 
Pandit to fix a date instead of selecting 
his own Pandit. According to Vidya 
Dhar he fixed the date at once. This 
must have been some time .in October 
1921. He fixed it for about a month 
ahead. He said that at the time be 
made, a note in a printed calendar which 
he kept. He has produced the calendar. 
The entry could have been made at any 
time. Once the date was settled invita- 
tions were sent out to a large number 
of persons. Mirza Ahmad Sbah, accor- 
ding to his story, took the trouble to 
come from Qutubnagar to Samranli to 
attend the ceremony. It is stated by 
other witnesses that a nautch took place. 
Mirza Ahmad Shah has no recollection 
of a nautch. taking place. We now come 
to the evidence of Baghuraj Singh 
fP. W. 36). According bo him, Madho 
Singh approved of the adoption and asked 
him if he was willing bo give “his boy 
in adoption. We now quote his own 
words ■ 

“ 1 said I was quiba willing bo do so be- 
cause it would go to perpetuate the line of 
Jangu Singh. As I am very young, I did 
not care that I was giving away my only sou 
in adoption for I hope to have more sons in 
future. 1 did nob give any thought to the 
future of tho plamtifi in giving him in ad- 
option. My first son was born two years 
after my first marriage. He died. PlaintiS 
was born a year and a half or a year and nine 
months .i,fter his death. The first sou died 

at the age of ten months 1 came to 

know that the matter of adoption was settled 
after the coming of Mirsa Saheb to Barga- 
wau. Jangu Singh had come to Bargawan 
ten or thirteen days before the Mirza. 1 did 
state then that when Jangu Singh agreed to 
taka my son in adoption I then agreed to 
marry. This is true. I did state there that 
the Mirza said that when Jangu Singh was 
saying that ha would bake my son in adop- 
tion where was tho hitch about the marriage 
and what more could I ezpeot. I heard this 
from my uncle and stated like that. 1 do 
not reoolloob if 1 stated there that only Jangu 
Singh was present at that time. I stated 
there that my father and Madho Singh were 
present at that time.” 

According to the story for the plaiu- 
tifi as soon as the boy was adopted he 
went to live with Jangu Singh. He 
was looked after by Baj Kuar and Baj 
Kuar's unmarried daughter, apparently 
the daughter who subsequently married 
Baghuraj Singh. There were two other 
daughters in the house. This arraugement 
would have been a very suitable one bub 
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there aeema no reason why it should not. 
have oontinued after Jaagu Singh's death. 
Madho Singh has, however, deposed that 
as soon as he heard of Jangu Singh's 
death he went to Samrauli and took the 
plaintiff away to his own house taking 
him from the care of Ba] Kuar. He 
says that he did not know about 
Jangu Singh's death for some time. 
These are his words : 

■'1 was at Luokaow whaa Jangu Singh died. 
When I lofcurned from Luoknow after 15 days 
1 came to know that Jaugu Singh had died. 

1 came to Samrauli to take away the plaintifl 
as there was no male member to look after 
him. I did not come to know there if any ap- 
plication had been made by any one for muta- 
tion of names, 1 applied lor mutation in the 
namj of Udai Baj Singh three months alter 
taking him away. I came to know some day 
before that that Sanwal Singh and Raj Kuar 
had already applied for mutation. I'fell ill. 

I remained ill for a month and a half. Then 
I sent moil to take possession over the pro- 
perty. This is the cauao of the delay to apply 
for mutation, I applied as guardian of the 
plaintiff." 

We come next to the evidence given 
on commission by Raj Kuar. It is now ad- 
mitted that the family was a joint family. 
Yet we find that Raj Kuar on Jangu 
Singh's death not only assorted that it 
was a separate family but claimed the 
whole property under a nuncupative 
will which she has made no attempt to 
establish. She further ignored in her 
claim the alleged adoption of the plain- 
tiff. To explain this peculiar action on 
her part she has asserted that she is an 
ignorant illiterate woman who did not 
know what was happening and that such 
actions as had been taken on her behalf 
wore undertaken without her knowledge. 
Against this, however, it is to bo noted 
that one of her other daughters married a 
certain Dwarka Singh who is a pleader 
in Sitapur. Ex. H-2 shows that her ap- 
plication in mutation was filed on hth 
December 1923 and Ex H-3 shows that 
on the same date she executed a power- 
of-attorney in favour amongst others of 
her own son-in-law Thakur Dwarka 
Singh. Apart from Raj Kuar's conduct 
in this matter there are other points 
about her statement. She has endea- 
voured to strengthen the appellant's case 
by antedating the proposal to adopt the 
plaintiff emanating from Jangu Singh 
six or seven months before the alleged 
adoption. But as she places Jangu Singh's 
visit to B&rgawan in order to make the 
proposal as having taken place on the 
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death of Raghurai Singh’s wife and as it- 
is established that Raghuraj Singh's wife’ 
died on 4th October 1921, she has .show® 
her inaccuracy on that point. According- 
to her Madho Singh took the boy away 
after Jangu Singh’s death on the ground 
that tbe boy would feel lonely. As he 
was living with his mother’s mother and 
his mother's sisters this suggestion does 
not fiod acceptance 

It will, however, be seen that for the 
first time that we can get any definite 
information as to where the baby was 
after Jangu Singh’s death, he is found to 
have been living with Madho Singh. 
This circumstance would be compatible 
with his never having been adopted at 
all and with his never having left Bar- 
gawan. We now come to the remaining 
witnesses for the plaintiff. They are 
many of them apparently respectable 
people. Many of them are zamindars. A 
largo number are Chatris. Most of them, 
deposed to having been present at the ad- 
option ceremony or knowing something 
about it. It 13 unfortunately, however, 
by no means unknown in cases of this 
kind for apparently respectable witnesses 
to depose absolutely falsely either to ob- 
lige their friends or from less reputable^ 
motives. Tbe remarks apply not only to 
the witnesses who have given evidence as 
having been present at the time of the 
alleged adoption but to witnesses who- 
have given evidence in respect of other 
incidents. Little can be based here upon 
apparent respectability for the defend ants- 
have produced a large number of wit“ 
nesses who are also respectable. If their 
evidence is believed it is practically im- 
possible that any such adoption could 
have taken place. 

In these circumstances we come back 
to the impression left on the mind of thn 
learned trial Judge as bo the relative cre- 
dibility of the witnesses. Ho refused to 
accept as credible any of the evidence- 
produced on behalf of the plaintiff and 
he accepted as credible on the whole tb& 
evidence produced by the defendants Wo 
have already noted the peculiar circum- 
stances of the case. The allegations as 
to tbe adoption cixn be criticised as they 
have been oritioised both by the learned 
trial Judge and ourselves from many 
points of view uncoanected with the per- 
sonality of the witnoBBes. We have con- 
sidered this case carefully and we have 
no hesitation in accepting the findings of 
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the learned trial Judge as to the alleged 
oeremony. We agree with him in the 
finding that the evidence adduced by the 
plaintiff is not reliable and that the evi- 
dence adduced by the defendants is on the 
whole reliable and as a result we find 
that Jangu Singh is not established to 
have desired to adopt the plaintiff appel- 
lant and that he did nothing to attain 
that object. Upon this finding of facts 
the afjpeal must fail. 

The remaining points are academic- As, 
however, the learned counsel for the ap- 
pellant has pressed us to express some 
opinion as to the validity of an adoption 
by Jangu Singh of a son of a daughter of 
ShankarSingh we shall state findings upon 
the legal points. As we understand the de- 
cision of their Lordships of the Judicial 
Committee in Bhagioan Singh v. Bhatj- 
wan Singh (l) their Lordships accepted 
the authority of the Dattaka Mimansa 
and Dattaka Ghandrika in respect of 
twice born Hindus governed by the 
Mitakshara law Their Lordships were 
there considering the question as to whe- 
ther the adoption of a sister’s son in a 
twice born family governed by the 
Mitakshara law was or was not valid. 
(They decided that such an adoption was 
not valid. But it appears to us that this 
decision is further an authority for the 
proposition that amongst twice born 
Hindus governed by the Mitakshara law 
an adoption can only be made of a boy 
whose natural mother could before her 
marriage have been legally married by 
the adopter. Wo are supported in this 
position by the decision of their Lord- 
ships of the Judicial Committee in Puttu 
Lai V. Parhati Kuar ('2) for at the end 
of that judgment it is said ; 

"In Sr%t amiUu v. Ramayyci (3) the adoption 
of a son of a wife’s brother was held to bo n 
valid adoption, and it was rightly pointed out 
that the rule of Hindu law that a legal mar- 
riage must have been possible between the ad- 
opter and the mother of the adopted boy refers 
to their relationship prior to marriage." 

On this view of the law it is clear 
that Jangu Singh could not have adopted 
the son of the daughter of his brother 
Shankar Singh for ho cjuld not have 
married the daughter of his brother 
Shankar Singh when she was unmarried. 

Th e lea rned co unse l fo r the appellant 

(1) [1899] 21 All. 412=26TA.~i5~3'=7 3ar. 

474 (P.U.). 

(2) A.I.R. 1915 P.O. 15=^37 All. 359=42 I. A. 

155 (P.O.). 

(3) [1681] 3 Mad. 15. 


has put forward a further argument. Ho 
has referred to the wajibularz of the 
village Koiyan from which the ancestors 
of Jangu Singh came. In this wajib-ul- 
arz it is stated that a member of the 
family who is without issue can adopt 
the son of one of his male collaterals and 
it continues that if none of his male col- 
laterals has any son he is competent to 
adopt a daughter’s son or a sister's son. 
This wajib-ul-arz is Ex. 1. But we can- 
not see that even if this were held to be 
a valid custom it would assist the plain- 
tiff for as we read it, if the right to ad- 
opt a daughter’s son or sister’s son in* 
eludes a right to adopt a brother’s 
daughter’s son the right would only come 
into being in the absence of existing sons 
of collaterals. It is clearly established 
that there were existing sons oF colla- 
terals who could have been adopted. We 
find for example on the record of this 
case as a defendant Sant Bakhsh Singh, 
the son of the deceased Sanwal Singh, 
who was seven years old at the time of 
the institution of the suit. He must 
have been born in 1919 These questiona 
as we have said before are, however, aca- 
demic for the plaintiil having failed to 
establish on reliable evidence that there 
was any apparent adoption and having 
failed completely as to the factum of ad- 
option the appeal fails on the facta 
without going into any question of law. 
We accordingly dismiss the appeal. Ma- 
dho Singh, the next friend of the minor 
plaintiff appellant, will pay his own 
costs. Eaj Kuar and Sant Bakhsh Singh 
minor were not represented in this ap- 
peal. The remaining respondents were 
represented by the same learned counsel. 
The respondents who are represented will 
receive their costs of appeal from Madho 
Singh the next friend of the minor whom 
we hold personally responsible for their 
costs. 

R.M./b.k. Appeal dismissed. 

A. I. R. 1929 Oudh 475 

Stuart, G. J and Wazir Hasan, J. 

Krishna Pal Sinp/i— Plaintiff — Ap- 
pellant. 

V. 

Mt. Raj Kuwar and others — Defen-^ 
dants — Respondents. 

First Appeals Nos. 90 and 93 of 1927^ 
Decided on 7th November 1928, from au 
order of King. J., D/- 7th January' 
1927. 
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Oudh Eflialei Act (1 of 1869), S. 22 (10)— 
Plaintiff claiming declaration to reversion- 
ary title has to prove that he is nearest male 
agnate according to rule of lineal primogeni- 
ture. 

Plainbifi olaiming deolaration as to his 
reversionary title to an impartible estate has 
to prove that he is the nearest male agnate 
according to the rule of lineal primogeniture. 
Where the plaintifiE fails to establish that his 
grandfather's father was the first born son of 
his father and was senior in age to his other 
brothers he cannot obtain the deolaration : 
20 Cal. 619 (P.C,), DisL [P 476 G 2] 

A. P. Sen, All Zahir, M. H. Kidioai 
and S C. Das — for Appellant. 

D. N. Srivastava, Oudh Behari Lai 
and Ct. H. Thomas — for Bespondenta. 

Judgment — These are the plaintiff’s 
appeals from the decrees dated 7th April 
1927, passed by Mr. Justice King sitting 
on the original aide of this Court. They 
respectively arise out of two suits which 
the appellant instituted for obtaining 
the relief of a declaration as to his re- 
versionary title to the estate of Uriadih 
situate in the District of Partabgarh in 
the Province of Oudh. Thakurain Sri 
Baj Kuar, defendant 1, in both the suits 
is the widow of La.1 Bankateshar Baha- 
dur Singh the last male holder of the 
aforesaid estate, and is in possession of 
the same. On 18bh January 1922, she 
executed a perpetual lease in respect of 
certain lauds situate in three villages 
comprised in the said estate in favour of 
Babu Earn, Ram Bharos, Nand Kumar, 
Parblm Nath, Raghunath and Sri Nath, 
defendants 2 to 7 in one suit, and a sale- 
deed on 26th June 1919, in respect of 
village Sindhaura, within the estate in 
question in favour of Rani Jaggi Kumari 
defendant 2 in the other suit. Rani 
Jaggi Kumari died during the pendency 
of the suit and on her death the Deputy 
Commissioner'of Partabgarh as Manager 
in charge of the estate of the deceased 
and Poshapat Partab Bahadur Singh, Taj 
Partab Bahadur Singh, Diamond Raj 
Kumari, Lath Rai Kumari and Kunari 
Sihiba, Raj Kumari, minors, were im- 
pleaded as defendants. 

The plaintiff attacks the validity of 
these two deeds and bases his right to do 
so on his reversionary title to the estate. 
The primary and the only question for 
determination in the appeals is the said 
title of the plaintiff. The validity of 
the alleged title solely depends upon the 
proof of a pe:ligree ^ which the plaintiff 
^ (For pedigree please see p. 477 infra.) 


filed together with the plaints of the 
two suits. It is admitted that the plain- 
tiff is not the reversioner nearest in 
degree to the last male holder but he 
claims title under the provisions of 
Gl. (10), S. 22, Act 1 of 1869, as amend-! 
ed by the latest enactment (Act 3 of L910)| 
of the Legislative Council of the United; 
Provinces of Agra and Oudh. The clause^ 
is as follows : 

“ or in default! of or on the death of Buobr 
mother, then to the nearest male agnate ac-l 
cording to the rule of lineal primogeuiturei 
Bubjeot as aforesaid.” 

The plaintiff has, therefore, to prove 
that he is the nearest male agnate accor- 
ding to the rule of lineal primogeniture. 
According to the decision of the learned 
Judge of the trial Court the plaintiff has 
Buccoeded in proving every step in the 
pedigree but he has failed to prove the 
primogeniture of one Zahar Singh in re- 
lation to his two brothers Pahalwan 
Singh and Gamhiiir Singh. On this 
ground the learned Judge has dismissed 
both the suits and the appeals before us, 
both in the memoranda and the argu- 
ments wore confined to the last men- 
tioned matter alone. 

Zibar Singh was the father of the 
plaintiff's grandfather, Prithipal Singh. 
After the annexation, the taluqa of 
Uriadih was settled with Diwan Har- 
mangal Singh, whose name was entered 
in Lists 1 and 2 of the lists prescribed 
by S. 8, Act 1 of 1869, in respect of that 
estate By virtue of the statutory effect 
and the character of List 2 the estate 
of Uriadih must be deemed to be an im- 
partible estate. 

We may mention at the outset that at 
the hearing of the appeals the respon- 
dents’ learned counsel challenged the 
correctness of the finding of the learned 
trial Judge in respect of one step only in 
the pedigree propounded by the plain- 
tiff. Zibar Singh mentioned above was 
the son of Zorawar Singh- The learned 
Judge has found that Zorawar Singh was 
senior in ago to his brother Dhup Singh. 
This is the finding which has been im- 
peached by the respondents. We have 
come to the conclusion that the finding 
of the learned trial Judge that the plain- 
tiff has failed to establish that Zahar 
Singh was the first born son of Zorawar 
Singh must be upheld. Having regard 
to this oonclusion we refrain from decid- 
ing the matter relating to the seniority 
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of Zorawar Singh in relation to hia bro- 
ther, Bhup Singh. Obviously the onus 
lies on the plaintiff to establish the fact 
that Zabar Singh waa senior in age to 
his other brothers. If we are satiahed, 
as we are and as the learned trial Judge 
was, that the plaintiff has failed to dis- 
charge that onus it is not necessary to 
consider other pleas urged in defence. 

Apart from the evidence which is real- 
ly very slender in proof of the fact that 
Zorawar Singh was the first born of the 
sons of his father it was argued on be- 


Achal Ram (l). The estate involved in 
that case was an estate placed in List 2 
of S. 8 of Act 1 of 1869 and not in List 
3 as is the case here. In delivering the 
judgment of the Committee Lord Hob* 
house said : 

"The efieot of that is that the estate ir 
labelled as one whioh, aGoording to the cus- 
tom of the family, dosoends to a single heir, 
but not neoessarily by the rule of lineal pri- 
mogeniture. It may be, and, it has so hap- 
pened in this case, that the heir according to 
lineal primogeniture is more remote In degree 
from the ancestor than other collaterals, or 


I 

Jai Singh Bai 
Mitrajit Singh 


HIRDAI SHAH 

I 


I 

Ugr Sen Bai 

I 

Bai Indrajit Singh 


PREM SINGH 

J 


Bodh Singh, Khushal Singh 
(died childless). | 

Abdhut Singh 


I I Bai Zorawar Singh 

Diwan Dhit Singh Diwan Bir Singh 
his descendants | 

hold two taluqas, Diwan Jaawanb Singh 
one branch holds | 

patti Saifabad Diwan Ram 

hlsaa No. 9, the Bakhsh Singh 

other branch holds | 

hissa No. 11. Diwan Sheo Singh 

Diwan Pirithipal Singh 
Diwan Sarabjit Singh 

I 

Diwan Har Mangal Singh 


Kunjal Singh 
Hanoman Singh 

I 


I 

Mt, Kharag Kuar, 
(died on 
29th July 1879). 


Sheoamber Mt. Saghu 
Singh Nath Kuar, 

I (died on 21st 

Rudr Narain November 
Singh, (died on 8th 1891). 
May 1669. childless.) 


I 


I - I I 

Bai Zabar Singh Pahalwan Singh, his Gambhir Singh 
I descendants are alive, his descendants 
Bai Pirthipal Singh are alive. 

Bai Jagmohan Singh 

Bai Jsgatpal Singh 

Bai Krishna Pal Singh (plaintiff). 


Thakuriin Shahzad Kuar, Diwan Dudr Partab Singh Diwan Indarpal Singh Raghuraj 
mother of Diwan Bankte- I (died childleas), Kuar (widowX- 

shwar Bahadur Singh, Lai Bankteshwar Bahadur Singh 
(died). I 

Thakurain Sriraj Kuar, widow, owner of taluqa 
Uriadih Jamatali, defendant. 


half of the appellant that having regard 
to the entry of the estate in List 2 and 
the provisions of S. 10, Act 1 of 1869, 
there is a conclusive presumption that 
Zabar Singh having held the estate in 
his possession at the time of his death 
was senior in age to his other two bro- 
thers Pahalwan Singh and Gambhir 
Singh. In support of this aigument re- 
liance is placed upon the decision of 
their Lordships of the Judicial Commit- 
tee in the case of Nartndar Bahadur y. 


other persona in the line of heirship. If so, 
the degree prevails over line according to the 
olaBBiffoatlon under the Act ; though if two 
oollaterals, are persons in the line of heirship- 
equal in degree, then as the property can 
only go to one, recourse must be had to the 
seniority of line to find out whioh that one is." 

The precise line of the argument be- 
fore us is that ^ahar Singh being equal 
in degree with his two other brothers 
must be presumed to have been the most 
senior i n age for the r e ason that accord - 

(1) [1893] 20 Cal. 649=20-I.A. 77 (P.O.), 
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iag to the rule of family custom stated 
by their Lordships of the Judicial Oom- 
mittee the most senior of tlia brothers 
had the title to the estate. It may be 
that the argument is one aspect only, 
and that' is, that in a case of competition 
of titles based on inheritance, Zabar 
Singh, if he were the most senior in age 
of his brothers, would succeed to the 
estate under the rule of the family cus- 
tom, and if it were shown that he did, 
as a matter of fact, possess the estate on 
the basis of such a title, presumption 
may be raised that he was the most senior 
in age. But there is absolutely no evi- 
dence on the record to show this. True 
there is some evidence that the family 
held some property for instance 
Ex. A-71, the wa]ib-ul-arz of Riipur 
Bishaur, which recites the tradition : 

" Therefore m paraganaa. Pabtim Nath 
Singh’s son Dula Kai and his sou Basaub Rai 
and his aoa Bhagwab Uai aud his sou Jagdiah 
Rai aud his sou Hirday Shah succeeded one 
another as single owners, la short when the 
time of Hirday Shah was reached a fresh 

aeries of partitions commenced In 

abort, the facts as to the separation and di- 
’Viaon of taluqas of paraganna patti and as to 
the acquisition of this taluqa are described in 
this way that Hirday Shah the common an- 
oostor of the owners of patbi, contracted two 
marriagea, the first was Moong Dai while the 
aecond waa Parbati. Mb. Moong Dei the fii;st 
wife gave birth to three sons (1) Jai Siugh 
Rai, among whose descendants are the baluq- 
dars of Oriadib, 9 shcires and 11 shares, (2) 
Paran Singh whose deecondants hold taluqa 
Dasrathpur, (3) Ugrasen Singh , Ugrasen 
Singh’a son was Indarjit Singh whose hon waa 
Zorawar Smgh whose son was Kai Zabar 
Bingh and his sons is Rai Firtbipal Singh the 
present possasaor of the taluqa.” 

On the basis of this recital it ma.y be 
held that there was some ancestral pro- 
perty, and having regard to other evi- 
dence on the record, equally eonsistiag of 
tradition, it may further be held that 
Zibar Singh in his time held the nucleus 
of the estate of Baipur Bichaur But this 
is not enough. Zabar Singh was the 
most intrepid adventurer as compared 
to his three brothers and there is also 
the tradition, as appears from the evi- 
dence on the record, that his possession 
of the estate originated in bloodshed. The 
learned trial Judge of the trial Court is 
of opinion, and we think rightly, that 
2orawar Singh acquired the estate by 
force or otherwise but not by inheritance 
Further the presumption raised by List 2 
and S 10 is limited to presumption of im- 
,,partibility and does not go further. We 
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aooordiugly reject this argument. (After 
discussing evidence the judgment procee- 
ded) Other evidence in this oonnexiou is 
a pedigree, Ex. 152, which was filed by 
Bai Jagmohan Singh, the plaintiff's 
grandfather m a suit against one Diwaa 
Ban Bijai Bahadur Singh for possession 
of the estate of Dasratpur which origi- 
nally belonged to a member of the same 
family Hanuman Singh, whose name was 
entered in Lists 1 and 2 of Act 1 of 1869. 
This case was ffnally decided by their 
Lordships of the Judicial Committee in 
the year 1890 and the judgment of their 
Lordships is reported as Bisheshar Baksh 
Smgh v Ran Bijai Bahadur Singh (2). 
The pedigree seems to have been admit- 
ted by the opposite party Dewan Ban 
Bijai Bahadur Singh In this case no 
question arose as to the seniority of 
Zabar Singh The claim which even- 
tually succeeded was founded upon near- 
ness of degree and the pedigree by itself 
does no more than mention the three 
sons of Z3ravvar Singh and mentions 
Zabar Singh’s name Qrat Obviously it 
will be highly unsafe to base a Ending in 
favour of the plaintiff’s case on such a 
slender foundation. 

Finally we have three judgments in a 
case wliich arose in the year 1895. This 
was also a claim by a member of the 
same family, one Jageshar Bakhsh Singh 
for possession of the taluqa of Dasratpur. 
The plaintiff in that case founded his 
title on the seniority of Pahalwan Singh 
brother of Zabar Smgh. The trial Court 
dismissed the suit on the Ending that it 
was not established that Pahalwan Singh 
was senior in age to Zabar Singh' vide 
Ex. 30. On appeal by the plaintiff a 
Bench of the late Court of the Judicial 
Commissioner of Oudh reversed the 
decree of the Court of'first instance and 
decreed the suit' vide Ex. A-122. The 
defendant then appealed to His Majesty 
in Council and his appeal was allowed by 
their Lordships of the Judicial Committee 
and the suit was eventually dismissed. 
The judgment of their Lordships is re- 
ported as Jagatpal Smgh v Jageshar 
Baksh S%7igh (3). The Ending of their 
Lordships was: 

"It has not been proved that Pahalwan 
Bingh was older than Zabar Singh, and the 
respondent's case, therefore, fails. The bur- 
72) 18 Cal 1U=17 I. A. 173=3 Bar. 

590 (P.C.). 

(3) [1903] 25 All. 143=30 I. A. 27=8 Bar. 

367 (P.C.). 
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■den of proof was on bhe reBpondenba and bhab 
"burden bhey have failed to discharge. " 

Maoh stress was laid on this decision 
of their Lordships but we are unable to 
■oonstrue the finding quoted above as a 
finding in favour of the seniority of Zahar 
‘Singh. The ease was dismissed on the 
sole ground that they had failed to dia- 
oharge the onus of proof which as plain- 
tiffs they were bound to sustain We 
are taking the same view of the burden 
of proof in the present case, and in agree- 
ment with the finding of the learned 
trial Judge we hold that appellant has 
failed to discharge that burden. 

It now remains to say a few words as 
regards the oral evidence tendered on 
behalf of the plaintiff. We may mention 
that the appellant’s learned counsel read 
to us the names of witnesses on whoso 
evidence he wanted to rely in support of 
the appeal. We have ourselves read the 
evidence of those witnesses and are una- 
ble to disagree with the opinion which 
the trial Court formed in respect of it, 
that it is wholly unconvincing and 
worthless. 

B3fore we take leave of the case there 
is 010 important matter which must be 
stated. The plaintiff who ia the appel- 
lant before us, had brought another suit 
on the original side of this Court for a 
declaration of his reversionary title in 
respect of the estate of Patti Saifabad 
hissa No. 11, coupled with a declaration 
that the adoption of Dewan Rameshar 
Prasad Singh made by the widow, 
Thakurain Gajraj Kuar was invalid. 
To that suit both Thakurain Gajraj 
Kuar and Dewan Rameshar Prasad 
Singh were parties. The Courts in 
India held that Dewan Rameshar Prasad 
Singh was validly adopted by Thaku- 
rain Gajraj Kuar and the plaintiff’s 
appeal to their Lordships of the Judicial 
Committee has also been dismissed. It 
is admitted on behalf of the plaintiff 
that Dewan Rameshar Prasad Singh in 
his character of an adopted son of Dewan 
iBajinder Bihadur Singh, the deceased 
'husband of Thakurain Gajraj Kuar has a 
[preferential reversionary title to the 
estate of Uriadih now in question as 
against the present plaintiff. There is 
no doubt that the decision in that suit 
constitutes res judicata as between the 
plaintiff and Dewan Rameshar Prasad 
Singh in the matter of the title founded 
on pedigree, to the estate of Uriadih. 


This being so it is obvious that the 
present appeal is wholly frivolous and is 
prompted by the litigious spirit of the 
appellant. We were asked by the respon- 
dent to admit in evidence the judgment 
of our Court in the previous suit and we 
have acceded to their prayer. There was 
no objection on behalf of the appellant 
as the judgment was delivered four days 
after the decision of the two suits, out 
of which these appeals arise, by the 
trial Court 

We accordingly dismiss these appeals 
with costs. The Deputy Commissioner 
of Partabgarh was separately represented 
before us in Appeal No 90 of 1927 by 
the Government Advocate of this Court. 
He would, therefore, be entitled to his 
separate costs in that a 4 )peal. 

A short pedigree which we have made 
out will be attached to our decree. 

H.M./r K. Appeals disiatssed . 
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Wazir Hasan and Pollan, JJ. 

Narain Das — Decree-holder— Appel- 
lant. 

v. 

Ghandrawati Kuar — Judgment-debtor 
— Respondent. 

Execution Decree Appeal No. 77 of 
1928, Decided on 3rd September 1929, 
from order of Dist. Judge, Fyzabad, D/- 
2L3b August 1928. 

(a) Limitation Act (1908), S. 19 — Acknow- 
ledgment muBt be shown to have been made 
within period preBcribed by lew of limita- 
tion 

A letter by the general agent written at the 
lastrucbionB of tho judgment-debtor can serve 
as a valid ackaowledgment only when it is 
shown that it was made within the time pre- 
scribed by the law of limitation for the reco- 
very of debt duo under a decree and where it 
la not BO shown tho acknowledgment does not 
save limitation. [P 180 G 1] 

^ (b) Limitation Act (1908). S. 20 — Money 
paid on general account cannot be aaid to be 
paid for interest "as such" — Ordinary law 
of appropriation doea not affect S, 20. 

The rule enacted in S. 20 is wholly indepen- 
dent From the rule that in abaenco of defined 
appropriation money received in respect of 
a debt should be at first applied in payment of 
interest and then in payment of the capital. 
Payment of Interest must be made "as such" 
and money paid on a general account without 
a defined appropriation on the part of the 
debtor cannot be held te have been paid for 
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infceresb "bb Buoh”: 3 Bom. 198 ; 31 All. 495; 19 
I. C. 025 A.I.R, 1925 Cal. 1030, Be/.[P 400 G 2] 

E. P. Misra — for Appellant, 

BhagwaU Nath — for Bespondent. 
Judgment. — This is the decree-hol- 
der’s appeal in exeoution proceedings 
from the decree of the District Judge of 
Fyzabad dated 21st August 1923, affirm- 
ing the decree of the Subordinate Judge of 
the same place dated 20tb January 1928. 

The appellant’s application for execu- 
tion of his decree has been rejected by 
the Courts below on the ground that the 
exeoution is barred by limitation. The 
appellant’s case is that the execution is 
not barred on two grounds: (l). Acknow- 
ledgment by the judgment-debtor which 
saves limitation under S. 19, Lim. Act, 
1906, and (2) payments made by the 
judgment-debtor from time to time to- 
wards the judgment-debt. Both these 
grounds were examined carefully and re- 
jected by the Courts below. Having 
hear^ arguments we have come to the 
^conclusion that the view taken by the 
said Courts is correct. 

! On the question of acknowledgment 
reliance is placed upon a letter dated 9th 
Juoe 1925. It is a letter written by the 
'general-agent of the respondent and the 
lower Court finds in agreement with the 
Court of first instance that it was written 
at the instructions of the judgment- 
debtor. It is signed by the agent The 
Courts below are of opinion that the letter 
would have served the purpose of a valid 
acknowledgment within the meaning of 
|S. 19, Lim. Act, had it been shown that 
it was made within the time prescribed 
Iby the law of limitation for the recovery 
|of the debt due under the decree. The 
Ifindiug in this behalf is that it is not so 
Ishown. The matter stands thus : Several 
l^yments were made by the judgment- 
debtor both before and after the letter in 
question but these payments in them- 
selves are of no avail unless they are of 
such a nature as would fall within the 
terms of S 20 of the aforementioned Act 
and thus keep the limitation alive so as 
to enable the acknowledgment relied upon 
to become effective. The ]udgmeat-3ro- 
ditor has therefore to prove that before 
the date of the letter of acknowledgment 
payments were made for interest as such 
or for principal and in the latter ease : 

" Boknowledgment of the payment appears 
in the handwriting of or in a writing signed 
by the person making the payment, vide S. 2 
Aot 1 of 1927. 


192 » 

It may be stated that the first part of 
the proviso to sub-S. 1, S, 20, Lim. Act, 
1908, as amended by S 2, Act 1 of 1927, ia 
inapplioable to the present case because 
the alleged payment of interest was made 
before the first day of January 1928. In 
this case there is no evidence of an ac- 
knowledgment of the nature required by 
the proviso and therefore the payment of 
any part of the principal cannot havo 
the effect of saving limitation 

As to the payment of interest, it is true 
that the decree-holder invariably credited 
the payments made by the judgment-debt- 
or partly in payment of the interest and 
partly of the principal. Such an appro- 
priation by the decree-holder, however, 
does not satisfy the requirements of tho 
law. The payment must ho a payment 
of interest “as such” and not towards th& 
reduction of the general account in which 
each payment has been treated by tho 
judgment-creditor as having the effect of 
reducingthe consolidated liability both for 
the principal and the interest of the judg- 
ment-debtor see : Hanmantmal v. Ravi- 
hahai (1) ; Muhammad Abdulla Khan v. 
Bank Instalment Co., Ltd (2) Ghander- 
pal Kumvar v Duma Prasad (3) and 
Mahamed Kamel v. Ahmad Ah (4). 

The rule enacted in S. 20, Lim. Aot,v 
1908 as to the effect of the payment of i 
interest is wholly independent of the . 
other rule that where a debt is due 
which carries interest and payments arei 
received by the creditor without a de- 
fined appropriation on the one side or, 
the other the money so received is first! 
applied in payment of interest and when 
that is satisfied then in - payment of the 
capital. It seems to us clear that where 
money is paid on a general account with- 
out a defined appropriation on the part 
of the debtor no part of that money can i 
beheld to have been paid for interest, 
'as Buoh.' 

The appeal therefore fails and is dis- 
missed with costs 

R.M ./r K. Appeal dismissed. 


(1) [1876] 3 Bom. 190. 

(2) [1909] 31 All, 495 « 2 I, 0. 379 = 6 

A. L. J. Gll. 

(3) [1913] 19 I. C. 025. 

(4) A. I. R. 1925 Gal. 1030.. 


Narain Das ▼. Ohandrawati Euab 
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A. I. R. 1929 Oudh 431 

Wazib Hasan, Ag. C. J. 

Sarfaraz Singh — Defendant — Appel- 
lant. 

V. 

Deputy Gommr,, Gonda — Plaintiff — 

Bespondent. 

Second Rent Appeal No. 50 of 1928i 
Decided on 17th January 1929, from de- 
cree <A Diet. Judfje, Gonda, D/- 2ad May 
1928 

(a) budh Rent Act, (22 of 1886), S. 127--- 
Decree for ejectment ii appealable in civil 
Court! along with appeal againit decree for 
arrears of rent. 

A decree for ojeotment; is appealable to civil 
Courts along with the appeal against the de- 
cree for arrears of rout and no separate appeal 
lies to a Court of revenue against the decree 
for ejectment A. I. R. 1029 OiLclh 79, 

[P 482 G 1] 

(b) Civil P. C., O. 32, R. 3 — Guardian 
though not properly appointed conducting 
suit properly — Minor cannot challenge re- 
sult alleging no notice was given to him. 

If a minor is sufficiently represented in a 
suit and his guardian though not properly ap- 
pointed conducts the gsuit in a proper manner 
the minor cannot be allowed to ohallango the 
result of that suit by alleging that at the time 
of the appointment of the guardian ad litem 
of the minor no notice was given to him. 

[P 482 C 2] 

(c) Oudh Rent Act, S, 127 — Position of 
mortgagee afterejectment of mortgagor— ‘Oc- 
cupancy tenant ejected —Mortgagee becomes 
trespasser or tenant if so recognized — He can 
be treated as tenant under S, 127. 

Where an occupancy tenant mortgages his 
holding and the occupancy tenure is extin- 
guished by virtue of relinquishment or eject- 
ment, the interest of the mortgagee in respect 
of that holding also ceases from that date. 
His position thereafter is either that of a 
trespiisser or that of a tenant if so recognised 
by the landlord. He can be treated as a 
tenant under S. 127. [P 482 G 2 ;P 483 0 1] 

NcLitnullah for H. Husain — for Ap- 
pellant. 

H K. Ghosh — for Respondent. 

Judgment. — This appeal arises out of 
a suit for arrears of rent brought under 
S. 127, Oudh Rent Act (22 of 1886), by 
the Court of Wards, Ajodhya Bstate, 
against Sarfaraz Singh the appellant. 
The suit was decreed by the . Assistant 
Collector of Gonda on 9th August 1926, 
and while passing the decree for arrears 
of rent he passed a decree for ejectment 
of the appellant also. This 'decree has 
been confirmed on appeal by the learned 
District Judge of Gonda on 9nd May 
1928. The appellant has now appealed 
to this Court 

1929 0/61 k 62 


The facts of the case are that the land 
in suit consisted of the occupancy hold- 
ing of two miniors, named Raghuraj and 
Ram Raj. The land had been mortgaged 
to the appellant Sarfaraz Singh under 
various deeds, some of which were exe- 
cuted by one Bamnidh, uncle of the 
minors, and others were executed by Mt. 
Hubraji their mother. The minors failed 
to pay rent and on Ist September 1919, 
a decree for arrears of rent was obtained 
by the Court of Wards against the said 
minors under guardianship of their 
mother Mt. Hubraji. The decree remain- 
ed unsatisfied and on the basis thereof 
the Court of Wards brought a suit for 
ejectment of the minor from the said 
holding and obtained a dooiee on 30th 
September 1920. The mortgagee was 
not made a party to either of these two 
suits and he continued to remain in pos- 
session. In June 1923, the Court of 
Wards took out execution proceedings 
and took delivery of possession of the 
said holding. In spile of the decree for 
ejectment against the tenants and in spite 
of the delivery of possession through 
Court the appellant continued to remain 
in possession. The Court of Wards 
thereupon brought the present suit on 
23rd March 1926. They treated the ap- 
pellant as a tenant under S. 127, Cudh 
Rent Act and claimed a'decree for arrears 
against him and also>prayed for his eject- 
ment. The rent was determined and as 
stated above a decree for the amount so 
found was passed against the appellant 
and a decree for ejectment was also passed 
against him. 

When the appeal came on for hearing 
before a single Judge of this Court a pre- 
liminary objection was taken on behalf of 
the respondent that no appeal lay to this 
Court against the decree of the Courts 
below so far as it directed the ejectment 
of the appellant. The contention was 
that an appeal against decree for eject- 
ment would lie to a Court of revenue 
and not to a civil Court. The learn- 
ed Judge of this Court thereupon re- 
ferred this case for decision of a Bench 
of two Judges and the case has now been 
laid before us. 

Regarding the preliminary objection 
we may state that this very point 
was raised in Rent Appeal 22 of 
1928 which has been decided by a 
Bench of this Court and will be found 
reported as Dam Bahadur Singh v. 
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Dharam Baj Singh (1). II; has been 
held in thab ease that the decree for ejeot- 
menb passed in such oases is appealable 
to the civil Courts along with the ap- 
peal against the decree for arrears of rent 
and that no separate appeal would lie to 
a Court of revenue against the decree for 
ejectment. The learned counsel for the 
respondent accepts this decision for the 
purposes of this appeal. The prelimi- 
nary objection fails and is, therefore, re- 
jected 

As to the merits the learned advocate 
for the appellant has raised three points 
in support of his appeal; firstly, that the 
tenure in suit is not an occupancy tenure 
but is an under-proprietary tenure con- 
ferred upon the ancestors of the mort- 
gagors under a settlement decree dated 
Slst January 1872, secondly, that the de- 
cree for ejectment is not a valid decree 
and is in any case not binding upon the 
appellant since he was no party bo the 
ejectment suit brought against the mort- 
gagors by the Court of Wards, and, third- 
ly, that the Court of Wards have accep- 
ted rent from the appellant and it was 
not open to them to treat him as a tenant 
under S. 127, Oudh Kent Act. 

As to the first point we have carefully 
read the decree of the Settlement Court. 
After its perusal we are of opinion that 
it did not confer any under-proprietary 
rights and that the rights which were 
conferred under it upon the ancestors of 
the minors named above consisted only 
of occupancy rights The judgment 
clearly states that the claimants failed to 
establish any proprietary or under-pro- 
priotary right in respeot of the eight an- 
nas share of the village in which these 
lands are situate. After that declaration 
it is clear that when the Settlement 
Court decreed “qabzadari" rij^hts they 
meant only heritable and non-transferable 
rights and not rights in the nature of an 
under-proprietary tenure We, there- 
fore, reject the first contention. 

As to the second contention the argu- 
ment that was addressed to us was of a 
two-fold character. One was to the 
effect that the decree is not valid and 
binding on the minors since no notice of 
the appointment of their guardian was 
given to them in the suit in which the 
decree for ejectment was passed and the 
other was to the effect that the appei- 
lanb not being a party to that decree it 
(IJ A. 1. R. 192^ Oudh“79. 


could not be considered binding upon 
him. 

As to the first argument it appears to 
us that it cannot be sustained since, in 
our opinion, the mother of the n^inors 
actually contested the suit and the in- 
terest of the minors were aufiioiently pro- 
tected during the trial of the suit. It is 
now a settled rule of law that if a minor 
is sufficiently represented in a suit and his 
guardian, though not properly appointed 
conducts the suit on behalf of the minor 
in a proper manner the minor cannot be 
allowed to challenge the result of that 
suit by alleging that at the time of the 
appointment of the guardian ad litem 
of the minor no notice thereof was given 
to him. The argument, therefore, fails. 

As to the second argument we may state 
that it has also no force. It is 
now settled by a series of decisions that! 
where an occupancy tenant mortgages 
his holding and the occupancy tenure is 
extinguished by virtue of relinquish- 
ment or ejectment the interest of the 
mortgagee in respect of that holding 
also ceases from that date. This was 
held by Piggott, J., in Ram Racha Dube 
V. Qokul Rai (2). It was a case where 
an ex-proprietary tenant whoso tenure, 
we may observe, is of the same character 
as thab of an occupancy tenant had mort- 
gaged his holding and the question arose 
as to whether the rights of the mort- 
gagee in respeot of that bolding could 
continue after the ejectment of the oc- 
cupancy tenant. It was held that what- 
ever rights were possessed by the tenant 
were extinguished by the ejectment and 
that after the ejectment the ex-proprie- 
tary tenure which formed the subject of 
mortgage ceased to exist. The same 
view has been taken by the Board of 
Kevenue in several cases : vide Naubat 
Bibi V. Raghubar Koeri (3), decided by 
Messrs. Freemantle and Hopkins and 
Haji Husain Khan v. Paujdar Khan 
(4) decided by Messrs. Oakden and 
McNair and reported in Kevenue Cases 
for the year 1927, p- 422. We are, 
therefore, of opinion that the ocoupancyl 
tenure ceased to exist when the tenants 
Kaghuraj and Kara Kaj were actually 
ejected in Juno 1923, in execution of the 
decree for ejectment passed against them. 
The position of the mortgagee would 

f2) [1914] ‘25 I. G. 201. 

(9) 5 U. D. «230 

(4) 12 E. II. 206. 
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Brij Kishore ^ 

thereafter be held either to be that of 
a trespasser or that of a tenaat if Bo 
reoogQized by the laodlord. 

Ab to the third point the learned 
advocate for the appellant drew our at- 
tention to several receipts on the record 
showing that rent had been accepted by 
the Court of Wards from the appellant 
On examination, however, it appears 
that those receipts relate to a period 
anterior to ejectment. The Court of 
Wards accepted rent only on behalf of 
the occupancy tenant and in no way 
recognized the validity of the mortgage 
in his favour. No rent was accepted 
by the Court of Wards after the eject- 
ment. The appellant had sent by 
money order rent for the subsequent 
period but the Court of Wards had 
refused to accept it. Under those cir- 
cumstances it appears to us to be clear 
that the appellant has never been recog- 
nized as a tenant by the Court of Wards 
by virtue of acceptance of rent 
I The result of all these Endings is that 
the rights of the appellant as mortgagee 
of the occupancy holding came to an 
end when his mortgagors were ejected 
|in 1923| and that thereafter the position 
lof the appellant was that of a pure tres- 
passer and the Court of Wards was 
Ijustihed in treating him as a tenant 
under S. 127, Oudh Rent Act. The de- 
cree for ejectment has, therefore, been 
‘rightly passed. No question as to the 
amount of rent for which the decree was 
passed against him was raised in appeal 

The appeal, therefore, fails and is 
dismissed with costs. 

II. M /r-K. Appeal dismissed, 

A. I. R.1929 Oudh 483 (1) 

StJAUT, 0, J , and RaZA, J 

Durrja Prasad and others — Defen" 
dants — Appellants. 

V. 

Surat Singh and others — Plaintiffs — 
Respondents. 

First Appeal No 79 of 1928, Decided 
on 30th July 1929, against decree of 
Sub-Judge, Kheri, D/- 30th April 1928. 

Court-feei Acl, S. 12— Power to compel 
payment of additional fee can be exercited 
by appellate Court only before deciiion of 
appeal. 

The question of payment of additional fee 
ought to be raised when the appeal is heard. 
Where the Court of appeal which deoidea the 
matter beoomea funotua offioio, It baa no 


• 

. Beki Febshad Oudh 183 

power to compel payment of additional Court- 
fee when the appeal ia decided before the 
question of additional fee ia raised ; A, I, 
R. 1920 Oudh 321, Bel, o?i. [P 483 C 2] 

L S. Mtsra — for Appellant. 

S. C. Das — for Respondent. 

H, K, Ohose — for the Crown. 
Judgment— The view of the Chief 
Inapeotor of Stamps is borne out by the 
decision in Hem Nath v. W%layat Ah~ 
mad (l). But this Court has now no 
power to require a party to pay au ad- 
ditional fee. The power to compel the 
payment of the additional fee is given 
to a Court by S 12, Court-fees Act of 
1870. Primarily the power should be 
exercised by the Court in which the 
plaint or memorandum of appeal which 
13 deEcieatly stamped has been filed but 
by the second portion of the section, the 
same power can be exercised by a Court 
of appeal, reference or revision if in its 
opinion the question has been wrongly 
determined to the detriment of the 
revenue. The Court must either be the 
Court in which the plaint or memoran- 
dum of appeal has been filed or a Court 
sitting as a Court of appeal, reference or 
revision. Undoubtedly the question 
could have been raised when the appeal 
was heard. But the appeal was decided 
on 21st January 1929, before the ques- 
tion was ever raised. We are not a 
Court of appeal, reference or revision in 
respect of this question and the Court 
which decided the matter is now functus 
officio. In these circumstances we can 
take no action in the matter. 

R.M /r.jc. Order accordingly. 

"TlM. I. nii29'Oudh~3:2T 

A I. R. 1929 Oudh 483(2) 

Sri VAST AVA, J. 

Brij Ktshore and another — Plaintiffs 
— Appellants. 

V. 

Beni Pershad and others — Defendants 
— Respondents. 

Second Appeal No 184 of 1929, Deci- 
ded on 12th September 1929, from decree 
of Sub-Judge, Hardoi, D/- 3rd April 
1929 

(a) Civil P. C., O. 6, R. 17— Court hai wide 
diicretion to amend pleadings — Amendment 
was allowed. 

A sued B lot redemption of a mortgage. B 
denied the existenoe of the mortgage and plea- 
ded that he was in possession of the property 
under two other deeds of mortgage executed 
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by the pTedeoeaaor of A, A explained that 
the mortgage deed under which he aued for 
redemption waa executed in lieu of the ear- 
lier deeda and alao applied for amendment of 
plaint and aaked permiaaion to add an alter- 
native relief for redemption of the two mort- 
gages set up by B in caao the exiatenoe of 
mortgages set up by him waa not oatabliahed. 

Held, that thia waa a fit oaae for amend- 
ment of plaint. R. 17, 0. 6, givoa wide discre- 
tion to the Court in the matter of amendment 
of pleadings IB ylfM03 and 3 0. G. 173, Divf 

[P4a5 C 1 ] 

(b) Evidence Act, S, 90 ^S. 90 is not con- 
fined only to those cases where original is 
Produced. 

The words in S. 00 "where any doeument -* 
is produced, ” as they stand, do not confine 
the application of S. 90 to oases in which the 
original document is actually produced before 
the Court. There is nothing in S. 00 to pre- 
vent the Court making a presumption of the 
genuineness of the original when a certifled 
copy of a plaint is produced to show acknow- 
ledgment for the purposes of limitation: A. I. 
B. 1923 Mad, 1 {lf\B ), Rel on, [P 480 0 1] 

Ishri Prasad — for Appellants. 

Hyder Ilusain — for Respondents 

Judgment. — This appeal arises out of 
a suit for redemption of a mortgage. The 
plaintiffs’ ease, as originally put forward 
in the plaint, was that their predecessor- 
in-interest Fahalwan Singh had on 10th 
June 1869, made a mortgage with posses- 
sion in favour of Moti, the predeoessor- 
in-interest of the defendants, for Bs. 99 
and they claimed to be entitled to a de- 
cree for redemption of the said mortgage. 
The defendants denied the existence of 
the mortgage set up by the plaintiffs. 
They pleaded that they were in posses- 
sion of the property in suit under two 
other deeds of mortgage, one for Bs. 32 
dated 6th September 1863 (Ex. A-l) and 
the other for Bs. 3614-0 dated 21st 
October 1866 (Ex. A-2). Both these 
deeds were executed by Jodhan Singh 
the predecessor of Fahalwan Singh. The 
explanation offered by plaintiffs with 
regard to the two mortgages, Exs. A-l 
and A-2 was that the mortgage deed in 
in suit dated lOth June 1869 waa execu- 
ted in lieu of them and that these earlier 
deeds had merged in the latter deed. 
However, in order to be on the safe side 
they also applied for an amendment of 
their plaint and., asked for permission to 
add an alternative relief for redemption 
of the two mortgages set up by the de- 
fendants in ease the existence of the 
mortgage deed set up by the plaintiffs 
was not established. This application 
for amendment was at first opposed by 


the defendants but subsequently the op- 
position was withdrawn and the amend- 
ment was made accordingly. The defen- 
dants were given an opportunity to meet 
the alternative ease introduced into the 
pleadings by means of the amendment 
and they sought to meet it by pleading 
that the plaintiffs’ claim for redemption 
of the two mortgages, Exs. A-l and A-2 
was barred by limitation. The plaintiffs 
answered the plea of limitation by setting 
up an acknowledgment said to have been 
made by Moti on 14th May 1F69. 

The parties went to trial on these 
pleadings and the learned Munsif found 
that the plaintiffs had failed to prove the 
exiatenoe of the mortgage, dated 10th 
June 1869. He, however, found the al- 
leged acknowledgment by Moti of two 
mortgages dated 6th Septambor 1863 and 
2l9t October 1866 established and as a 
consequence of this finding he gave the 
plaintiffs a decree for possession by re- 
demption of the two mortgages aforesaid. 
On appeal the learned Subordinate Judge 
has reversed the decision of the Munsif 
and dismissed the plaintiffs’ suit. He 
bases his decision on two grounds, name- 
ly, (1) that the Munsif waa wrong in 
allowing amendment and decreeing the 
claim on the basis of the two mortgages 
set up by the defendants and (2) that no 
valid acknowledgment was proved and 
therefore the claim for redemption in res- 
pect of the two mortgage deeda was bar- 
red by limitation. 

The plaintiffs-appellants have come 
here in second appeal They impugn the 
findings of the lower appellate Court on 
both the points mentioned above. As 
regards the question of amendment I am 
constrained to say that the view taken 
by the lower appellate Court is astonish- 
ing. It is true, as pointed out by the 
lower appellate Court on the authority 
of Sheo Prasad v. Laht Kuar (1) and 
Saltk Bam v. Ramanand (2), that in a 
suit for redemption the plaintiff can get 
a decree only on foot of the mortgage set 
up by him and if he fails to prove such 
mortgage he cannot be given a decree foi 
redemption on any other mortgages 
whioh might be found to subsist bet- 
ween the parties. But this, in ray opi- 
nion, affords all the more reasons why 
the plaintiff in such a case should be 
allowed to amend his plaint if he wishes 

”(ir[l896i 18 All. 403=1(18967 aTW. N. 132~ 
(2) [1900] 3 0. 0. 179. 
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to do BO. O. 6, R. 17, Civil P. 0 , gives 
wide diaoretion to tbe Court in the 
matter of amendment of pleadings. 

As pointed out before the objeotion 
raised against tbe amendment on behalf 
of the defendant was subsequently with- 
drawn by them. Under the ciroumstanaes 
1 find myself wholly unable to follow the 
process of reasoning by which the learned 
Subordinate Judge came to tbe conclu- 
sion tbat the trial Court was not jus- 
tified in allowing tbe amendment All 
that Mr Hyder Hussein, the learned 
counsel for the defendants-respondents 
could say in support of the judgment of 
the lower appellate Court was that the 
amendment was improper as it had the 
effect of introducing a new cause of 
action. However, ho had to concede 
ithat he could not object to such amend- 
jment, if the relief for redemption of the 
jtwo mortgages was claimed in tho alter- 
Inative. Para 2 (b), which was added as 
ja result of tho amendment clearly shows 
ithat tho plaintiffs in the first place 
tasked for redemption of the two earlier 
jmortgages set up by the defendants. I 
must, therefore, accept the contention 
|of the appellants and hold that the 
ilearned Subordinate Judge is wrong in 
jquestioning the amendment which was 
made in the trial Court. 

Next as regards acknowledgment. It 
is admitted that the present suit was 
instituted more than GO years after the 
execution of the two mortgages, Exs. A-1 
and A- 2. The plaintiffs seek to bring 
their claim within limitation by relying 
upon an aoknowledgment made by the 
mortgagee Moti on 14th May 1869. The 
acknowledgment is said to be contained 
in the plaint of a suit to contest a notice 
of ejectment which was instituted by 
Moti in the revenue Court Ex. 4 is the 
copy of the said plaint. It appears that 
one Durga issued a notioe of ejeotment 
against Moti alleging him to be a mere 
tenant. Moti instituted a suit to contest 
the notice setting up his lights as a 
mortgagee under the two mortgages in 
question. Moti was ultimately success- 
ful in his suit and the notice of ejeot- 
meat issued against him was oanoelled. 
The judgment and decree passed in the 
said suit are the defendants' own Ex8.A-2 
and A-4 of this ease. The plaintiffs pro- 
duced Ex. 4 whioh is a certified copy of 
the aforesaid plaint on 26th September 
1928, whioh was the date fixed for the 


framing of issues. Tbe trial Court on 
that very day presumed it to be genuine 
under S. 90, Evidenoe Act. The learned 
Subordinate Judge has held that the 
genuineness of Ex. 4 could not be pre- 
sumed because no presumption under 
S. 90, Evidence Act, can be made in 
favour of a copy when the original has 
not been produced before the Court. The 
learned counsel for the defendants-res- 
pondents laid great stress upon tbe fact 
that it was a matter in the discretion of 
the lower Courts whether the genuine- 
ness of Ex. 4 should be presumed or not 
and the lower appellate Court having in 
the exercise of its discretion refused to 
presume its genuineness, the discretion 
of the lower appellate Court cannot be 
questioned in second appeal. It might 
be remarked in passing that obviously 
tho principle emphasised by the learned 
counsel for the respondents has beeu 
violated by the learned Subordinate 
Judge. It might also be pointed out that 
the genuineness of the document having 
been presumed by tho trial Court on the 
very date when the document was pro- 
duced in evidenoe, there was hardly any 
ocoasion for the plaintiffs to summon 
the original of the document before the 
Court. Under the oiroumstanoes, if the 
view of the lower appellate Court, that 
it was essential for the Court to have 
the original before it in order to enable 
it to make a presumption under S 90, is 
correot, the proper course for that Court 
to have adopted would have been to 
give an opportunity to the plaintiffs 
to summon the original before the 
Court, rather than to throw out tbe 
claim on that ground. However, apart 
from all these oiroumstanoes I am 
satisfied in the present case that there 
has been no exeroise oi disoretion by tbe 
lower appellate Court. The learned 
Subordinate Judge took a certain view 
of law and held in accordance therewith 
that no presumption could be raised 
under S. 90 because the original had nob 
been produced before the Court. 

The whole question, therefore, which 
requires consideration is whether the 
view of law taken by the learned Subordi- 
nate Judge is correct or not. The lower 
appellate Court has never approached the 
case from tbe standpoint that if the 
terms of S. 90 permitted the Court to 
presume the genuineness of a copy whe- 
ther the present ease was a fit one or not 
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for the raising of suoh presumption. For 
these reasons I think that I am free to 
consider the validity of the vie^ taken 
by the learned Subordinate Judge in 
light of the law on the point. The 
words used in S. 90, Evidence Act are : 

When any document is 

produced." These words as they stand 
do not confine the application of the 
section to oases in which the original 
document is actually before the Court. 
It is admitted by the learned counsel for 
the defendants* respondents that the cer- 
tified copy of the plaint filed in Com t 
was admissible as secondary evidence of 
the original which formed part of a 
public record. In my opinion, there- 
fore, there was nothing in S. 90 to pre- 
vent the Court from making a presump- 
tion of the genuineness of the original. If 
authority were needed I may refer to the 
Full Bench decision of the Madras High 
Court reported in P. Suhramanya 
Somayajulu v. Seethayya (3) It will 
suffice for me to quote the relevant por- 
tion of the head-note which is as follows: 

" The preaumptioD under S. 90, Evidenoa 
Aot, with regard to dooumentB 30 years old 
arises in the case of oopies as well as ori- 
ginals. If the oopy is proved to be a true 
copy a presumption may be made in favour 
of the genuinonesB of the originaK" 

1 am, therefore, of opinion that the 
second ground relied upon by the learned 
Subordinate Judge is also untenable. 
Before leaving this part of the case it 
might be mentioned that the learned 
counsel for the defendants-respondenta 
contended that the lower appellate Court 
was justified iu refusing to presume the 
genuineness of Ex. 4 because there was 
evidence before it which went to show 
that Moti was illiterate. This is an- 
swered by what I have said before that 
in my opinion the learned Subordinate 
Judge has not applied his mind at all 
as bo whether it was a fit case for the 
exercise of discretion or not. Beferenoe 
to the illiteracy of Moti was made only 
in support of the view that it was the 
duty of trial Court to insist on the pro- 
duction of the original before it. 

For the above reasons I allow the ap- 
peal, set aside the decision of the lower 
appellate Court and restore that of the 
trial Court. The plaintiffs-appellants 
will get their costs in this Court as well 
as in the lower appellate Court. 

B.m./h.k. Appeal allowed. 

^(3) A"T^Ti^3“Mad. 1=46 Mad. 92 (F.B ). 
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Misra and Raza, JJ. 

Ahid Ah Khan — Plaintiff — Appellant. 

V. 

Har Prasad and another — Defen- 
dants — Respondents. 

First Appeal No. 87 of 1928, Decided 
on Bth May 1929, against order of Sub- 
Judge, Unao, D/- 15th May 1928. 

(a) Prp-emplion — Suit for — Fictitiousneia 
of coniideration^Burden of proof. 

As to the fictitiousness of consideration it 
is a settled rule of law that a very slight proof 
will shift the burden on vendees to prove the 
aotual payiTiont of the pnoa entered in the 
dead : 4 0. C. 247. FolL [P 407 G 2] 

(b) Pre-emption — Suit for — One item of 
consideration entered in tale deed fictitious 
— Irresistible conclusion is that entire con- 
sideration is fictitious and not bona fide. 

In a suit for pre-emption if one item of con- 
sideration IS proved to be ficbitious, the entire 
oonsideration entered in the sale deed of 
which this item forma a part must be deemed 
to be fictitious and the conclusion is that the 
sale oonaidoration entered in the deed is not 
bona fide. [P 488 0 1, 2] 

(c) Pre-emption — Suit for — Criterion for 
determination of market value of property in 
dispute is amount actually paid under sale 
deed. 

In order to determine the market value of 
the property in dispute in a pre-emption suit 
it is advisable first to determine what amount 
was actually paid under the sale deed, for 
that amount is a good guide to help iu deter- 
mining the market value if it cannot other- 
wise be fully established : 10 0, C, 88, Foil. 

[P 488 0 2} 

K. P. Misra — for Appellant. 

A, P. Sen, S. C. Das and LaJeshmi 
Narayan — for RespondentB. 

Judgment. — This appeal arises out of 
a pre-emption suit. One Akhtar Ali who 
is defendant 3 in this suit sold two annas 
nine pies share out of the entire village 
situate in Patti Salabat Khan of Village 
Bhugaita, District Unao, to Pandit Har 
Prasad and Pandit Ganga Sewak, alias 
Manni Lai for Rs. 12,500 The sale deed 
was executed on 14th August 1926, The 
consideration as stated in the deed was 
made up of the following items : 

1. Due under n mortgage deed 
dated 24th July 1921, executed 
by Akthiir Ali in favour of Har 

Prasad and Qanga Saran ••• Bs. 4,801-5-3 

2. Due under 5 pro-notes of dif- 

ferent dates executed by Akh- 
tar All in favour of those very 
gentlemen Bg. 2,052-0 0 

3. To be paid to the plaintifi 

Abid Ali under a pro-note exo- i 

outed by Akhtar Ali in favour 

of Abid Ali Ra. 2,350-0-0 


Abid Ali Khan v. Har Prasad 
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d, Oaah paid at the time of the 

registfatioD RSt 3,000*0"0 

5, Costa of stamp and legistra- 
tion expenses ■■■ Rs. 293-10-9 

Total Ra. 12,500-0-0 

The plaiDtiif-appella.Qt Abid Ali Khaa 
is a cosharer ia patti Salabafc Khan of 
Village Bhugaita and therefore has 
brought the present suit claiming pre- 
emption in respect of the share sold. The 
main allegation on which he brought the 
suit was that the consideration entered 
in the sale deed was fictitious, and denied 
that the first item was actually due on 
the mortgage deed dated 24th July 1924. 
He admitted the genuineness of that item 
of the consideration to the extent of 
Rs. 2,713-12-0 but denied the pro-notes 
alleging that they wore all fictitious and 
therefore denied the genuineness of the 
entire item shown in the sale deed as due 
on that account. The rest of the items 
were admitted The result was that he 
admitted the genuineness of the conside- 
ration entered in the sale-deed to the 
extent of Rs. 8,063-12-0. He alleged 
that that was the real price for which 
the property had been sold. He further 
alleged that the third item consisted of 
Rs. 2,350 which was duo to the plaintiff 
under a pro-note executed in his favour 
and which had not been paid by the ven- 
dees and out of the first item he also al- 
leged that Rs. 1,000 shown in the mortgage 
deed dated 24th July 1924, to be payable 
to one Chandika Singh, who was in pos- 
session of a portion of the property as a 
prior mortgagee, had not been paid and 
consequently the plaintiff was entitled 
to deduct that amount also. In all he 
claimed a deduction for Rs. 3,350 leaving 
a balance of Rs. 4,713-12-0 on the pay- 
ment of which amount he said he was 
entitled to claim pre-emption. 

The vendees who are defendants res- 
pondents in this case contended in their 
defence that none of the items was fictiti- 
ous and that the price entered in the sale 
deed was actually the price which was 
settled between the parties. They said 
that Rs. 12,500 was also the market value 
of the property in suit and even if any 
portion of the consideration money was 
found to be fictitious the plaintiff-appel- 
lant could not claim pre-emption on pay- 
ment of any sum less than Rs. 12,500. 
It is not necessary to mention other 
pleas taken in defence since none of them 


were pressed in the trial Court and ali of 
them were therefore overruled. 

The two main points around which the 
contest raged in the trial Court were the 
questions of fictitious nature of the con- 
sideration and the market value of the 
property sold. The learned Subordinate 
Judge of Unao who tried the case found 
that no item of the consideration was 
fictitious, but he held that the sum of 
Rs. 1,000 payable to Chandika Singh 
under the mortgage-deed dated 24th July 
1924, had not been paid nor had the item 
of Rs. 2,350 payable to the plaintiff been 
paid. The learned Subordinate Judge 
also found that Rs, 12,500 was the mar- 
ket value of the property sold. Ho there- 
fore passed a decree for pre-emption in 
favour of the plaintiff-appellant on pay- 
ment of the entire consideration money, 
minus the sums mentioned above The 
result was that ho allowed pre-emption 
on payment of Rs 9,150 The date of his 
decrois is 15th May 1928 

In appeal the same two points have 
again been urged and we have heard 
arguments in this case at considerable 
length. We now proceed to give our 
findings in respect of both these two 
points. 

As to the fictitiousness of the con- 
sideration it is a settled rule of law that 
a very slight proof will shift the burden 
to the vendees to prove the actual pay- 
ment of the price entered in the deed : 
vide Dwarika v. Ludar (l). 

As to item 1 entered in the sale 
deed due on account of the deed dated 
24th July 1924, we are clearly of opi- 
nion that the amount entered in the sale 
deed was a fictitious item- The learned 
counsel for the plaintiff-appellant con- 
tended that the sum actually due on ac- 
count of the mortgage deed at the time 
when the sale deed was executed was 
only Rs. 2,713-12-0. He arrived at this 
sum by calculating the compound in- 
terest from 24th July 1924 to 14th 
August 1926, and by adding it on to the 
principal amount. We have ourselves 
calculated the amount and it appears to 
us that the compound interest on 
Rs. 2,500 at as. 9 per cent per mensem 
oompoundable yearly, calculated from 

the 24th July 1924 to 14th August 1926 
comes to Rs. 358 total Rs. 2,858; but it 
is admitted by the parties that out of 
tj^sum of Ra._2.500. Rs. 1,000 payable 

(1) ' [1901] 4 0. d. 247. 
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to Ghandikai Siagh had nob beea paid. 
The sum due to the defeadante-reapoD- 
denta under the mortgage deed was 
Be. 1,600 plus oompouud interest thereon 
at as. 9 per cent per mensem oompound- 
ahle yearly which comes to Ba. 2L5. 
The total sum therefore due to the 
mortgagees was Bs. 1,715. In place*of 
this the mortgagees entered Bs. 4,803-5-3 
as due to them under the deed. We are 
therefore clearly satished that this item 
of the consideration is a ficititious one, 
not being due on the date when the sale 
deed was executed 

The learned counsel for the respon- 
dents admitted that no interest should 
have been charged on Rs. 1,000 payable 
to Chandika Singh nor should that item 
have been included in the principal sum 
due under the mortgage deed. He, how- 
ever, contended as was contended on 
behalf of his clients before the trial Court 
that his clients were entitled to charge 
interest for 10 years, the period hxed in 
the mortgage deed. The argument put 
forward was that if the property had 
been sold to a third person the mort- 
gagees were entitled to claim interest for 
the entire period fixed in the mor^‘tgage 
deed. We do not think that the mort- 
gagees were entitled to claim interest 
for this period when they themselves had 
purchased the property, the fact of their 
purchasing the property having in our 
opinion the effect of extinguishing the 
mortgage. If the mortgage was extin- 
guished we fail to see how it could be 
kept alive for the purpose of calculating 
interest. We are therefore of opinion 
that the item of Bs. 4,804-5-3 was a ficti- 
tious item not having been due on the 
date when the sale took place. 

As to the item due under the five pro- 
notes we are not inclined to disagree 
with the finding of the learned Subordi- 
nate Judge. We think that the fictitious 
nature of the item of consideration 'due 
on these pro-notes is not established. 
We have not thought it proper to go into 
detail in regard to the items due on ac- 
count of these five promissory notes, be- 
cause our finding in regard to item 1 
makes it unnecessary for us to deal at 
(length with the said item. If one item 
!of the consideration is proved to be fioti- 
Itious the entire consideration entered in 
the Bale deed of which this item forma 
ipart must be deemed to be fictitious. 
Our finding therefore on the first point 


is that the consideration entered in the! 
sale deed dated 14th August 1926, is a| 
fictitious item, and that the sale oon-i 
sideration entered in the deed was not 
bona tide. ^ 

Having arrived at this conclusion it is 
necessary for us to determine the market 
value of the property in suit. In order 
to determine the market value we pro- 
ceed first to determine what amount was 
actually paid under the sale deed. Ac- 
cording to our finding all the items of 
consideration under the sale deed are 
genuine except item 1 under which 
head only Bs. 1,715 had been paid. If 
the item payable to Chandika Singh be 
added, it would come to Bs. 2,715. The 
item actually entered in the deed on this 
account was Bs. 4,804 5-3. The excess 
which was not due and which was en- 
tered in the deed therefore comes to 
Rs. 2,089-5-3. Deducting this from the 
entire sum of Rs. 12,500 we got the figure 
at Rs. 10,410-10-9. We have only tried 
to ascertain this sum since it will be a 
guide to help us in determining the 
market value, if it is not otherwise fully 
established: vide Abtlakh v Rabban 
Singh (2) 

On the question of the market value 
the learned Subordinate Judge has 
principally relied on the sale transac- 
tion embodied in Ex. A-32 which is 
dated 28th January 1924 A suit for 
pre-emption was lodged by the plaintiff 
himself in respect of this sale deed and 
the decree passed in his favour is 
Ex A-20. The sale deed was in respect 
of a 3 annas 3 pies share in patti 
Salabat Khan and was for a sum of 
Rs. 13,600 Calculating the price ac- 
cording to the rate entered in this sale 
deed the price of 2 annas 9 pies’ share 
would come to Rs. 11,423. It was urged 
by the learned counsel for the plaintiff- 
appellant that the price entered in this 
sale deed was also a fancy price and 
should not be considerei as a true 
criterion for determining the market 
value of the share in dispute, and in 
support of his contention he relied upon 
a counter claim for pre-emption put for- 
ward by the defendants-respondents in 
respect of this very sale, as will ap- 
pear from Ex. 4 In this document the 
defendants-respondents alleged that the 
market value of the property sold was 
n^ more than Rs. 11,500. Although a 
( 2 ) [ 1907 ] 10 0 . 0 . 89 . 
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■deoree was passed in this ease in favour 
of the plaintiff-appellant in preference 
to the defendants-respondents on pay- 
ment of Ba. 13,500, it does not appear 
from the record as to whether the ques- 
tion of the market value of the share 
sold was actually determined, or whe- 
ther the decree was passed merely on 
confession or compromise of the parties. 
In the absence of any such material to 
help us we think that it would be safe 
for us if we put the market value of the 
property in suit at Bs. 11,000 which 
comes roughly to about 50 times the 
profits of the property The sum of 
money actually paid under the deed ac- 
cording to our finding on the first point 
comes to Bs. 10110-10-9 and the price 
according to the rate entered in Ex. A-32 
comes to Bs. 11,123. We, therefore, 
prefer to take a rough average and fix 
the market value of this property in suit 
atBs 11,000. 

The learned Subordinate Judge has 
also relied in this connexion upon a 
mortgage-deed executed by the plaintiff- 
appellant in respect of this very pro- 
perty but in our opinion that can be no 
test for determining the market value of 
the same. The mortgage may be a 
mortgage to the very hilt or it may be 
with a little margin Under these cir- 
oumstanoes we do not consider it safe 
to reply upon that transaction as a 
guide for determining the market value. 

On behalf of the respondents reliance 
was placed on two other sale deeds 
which were executed on 22nd March 
1919 and 7th July 1923 and which 
were in respect of a 2 annas 8 pies share 
of patti Wali Muhammad. They are 
Exs 2 and 3 respectively. As they be- 
long to a different patti altogether and 
as there is no definite proof before us as 
to what is the difference in the quality 
of land of patti Wali Muhammad and 
patti Salabat Khan we discard these 
documents from our consideration. 

Our finding, therefore, is that the 
market value of the property in suit is 
Bs. 11,000. 

We, therefore, modify the decree 
passed by the learned Subordinate Judge 
to this extent that the plaintiff-appel- 
lant will be entitled to pre-empt the pro- 
perty in suit on payment of Bs. 11,000 
instead of Bs. 12,500 as deoreed by the 
Subordinate Judge. Out of this sum of 
Bs. 11,000 the plaintiff-appellant will 


be entitled to deduct Bs. 3,350, i. e., 
Bs. 2,350 on account of the sum payable 
to the plaintiff-appellant himself which 
has not yet been paid by the vendees 
and Bs. 1,000 which they have not paid 
to Chandika Singh under the mortgage 
deed dated 24bh July 1924. The total 
sum to be deposited by the plaintiff 
will thus be Bs 7,650. 

Begarding costs our order is that as 
both parties have partially succeeded 
and partially failed and as the pre-emp- 
tive right of the plaiutiff-appellant is 
not questioned we direct that the parties 
should bear their own costs in the 
lower Court as well as in this Court. 

v.b./R-K. Order accordingly . 
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Misra, j 

Ghatteryal Singh and another — Plain- 
tiffs — Appellants 

V. 

Baghubir Singh — Defendant — Bes- 
pondent 

Second Appeal No. 384 of 1928, Deci- 
ded on 15th February 1929, from a de- 
cree of Sub-Judge, Bae Bareli, D/- 8th 
September 1928. 

(a) Coiharer — Parlition — Grove belonging 
to one coiharer itanding in joint land — 
That land in partition allotted to another 
coiharer — Title to treei cannot be claimed 
by the grove-holder unleii the right wai 
preserved at partition proceedings. 

If there is a grove land belonging to a oo- 
aharer standing in the joint land and the 
said land either wholly or partially falls at 
the time of the partition into the share of an- 
other cosharer, the latter becomos entitled to 
both the laud and the trees, unless the for- 
mer’s title to the trees and his status as a 
grovo-holder is secured to him by the parti- 
tion proceedings. In absenoe of such evidence 
of the partition proceedings it cannot be held 
that the rights as a grove-holder were pre- 
served to the oosharer claiming them. 

[P 490 0 2. P 491 C 1] 

(b) Limitation Act, Arts, 14Z and M4— 
In caie of parti land possession follows title. 

In the ease of parti land the presumption 
of law Is that possession must follow title. 
Where, thccofore, certain oosharer got 
title after partition possession is presumed to 
have passed to him and suit for possession 
brought by him long after partition is not 
barred. [P 491 G 1, 2] 

Kashi Prasad Srivastava — for Appel- 
lants. 

Badha Krishna Srivastava — for Bes- 
poudent. 

Judgment — This appeal arises out of 
a suit for possession of certain land sita- 
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afce ia village Lakhra, Disbriot Fartab- 
garh. At the time of the First Begular 
Settlement there was a plot of land 
No. 349, measuring 5 bighas 11 biswas 
12 biswansis situate in ![that village, 
which was recorded as a grove in posses- 
sion of two persons Parag Singh and 
Dwarika Singh who wore ancestors of 
the defendant This plot was the joint 
land of all the cosharera in the village 
including Parag Singh and Dwarka 
Singh Having been recorded as sham- 
lat deb (common to the whole vil- 
lage.) In the year 1885 there was a 
partition between the cosharers of the 
village with the result that a portion of 
the plot No. 349 was allotted to the 
share of Jagannath Singh, the father of 
plaintiff 1. The number of the plot was 
349-3 and its area was 1 bigha 7 biswas. 
In the second Settlement which took 
place in 1300 Fasli (1893-94) this num- 
ber 349-3 was converted into No. 1107 
The total area of number 1107 was re- 
corded as 1 bigha 12 biswas 17 biswansis, 
the excess belonging to one Mt. Sakh Raj 
Kuar. 

It appears that shortly after the 
partition proceedings the defendant con- 
structed his house on the portion of plot 
No. 1107 belonging to the the said lady 
with her permission. The portion of 
No. 1107 which belongs to the plaintiffs 
now bears Nos 1020 (Be) and 1023 (Alif) 
according to the recent Settlement. Two 
mahua trees belonging to the defendant 
are also to be found on the land in dis- 
pute. It further appears that the defen- 
dant has recently brought a portion of 
the land in dispute under his cultiva- 
tion. The plaintiffs brought a suit against 
the defendant for rent in respect of this 
land under S. 127, Oudh Rent Act, bub 
his suit was dismissed on 29th August 
1927. This has given the plaintiffs their 
cause of action to bring the present suit. 
The plaintiffs now claim possession of 
the aforesaid land, that is, plots 
Nos 1020 (Be) and 1023 (Alif) of the 
current Settlement corresponding to plot 
No. 1107 of the second Settlement. They 
have also claimed damages and injunc- 
tion restraining the defendant from cul- 
tivating the land in suit. 

The defendant denied the plaintiffs' 
title and their possession within limita- 
tion but contended that he was in ad- 
verse possession of the said land and had 
become owner thereof. His case in the 


alternative was that the land having 
been recorded at the First Begular Set- 
tlement as the grove of his ancestors 
was his own grove and that the plaintiff 
was not entitled to the possession of the 
land since his trees still stood on the 
said land. 

The learned Munsif of Partabgarh who 
tried the suit held that the land in suit 
had been allotted to the share of Jagan- 
nath Singh father of Chhaterpal Singh 
plaintiff 1 and was, therefore, the pro" 
perty of the plaintiffs but held that the 
land prior to its having been cultivated 
by the defendant was parti (fallow) and 
that the defendant had begun to culti- 
vate it only a few years prior to the suit. 
Their possession within limitation was 
held to have been established and in 
this view of the case he decreed the 
plaintiff's suit exempting the land on 
which the defendant’s house stood. He, 
however, did not award any damages to 
the plaintiffs, since none were proved. 

On appeal the learned Subordinate 
Judge of Rae Bareli has reversed the de- 
cree of the learned Munsif on the ground 
that the land in suit constituted the 
grove land of the defendant and thab the 
plaintiffs were not, therefore, entitled to 
the possession thereof. He has, how- 
ever, passed a declaratory decree in 
favour of the plaintiffs to the effect that 
they are the owners of the land in suit. 

The plaintiffs have now come up to 
this Court in second appeal and the main 
point urged on their behalf is that the 
status of the defendant in respect of the 
land in suit cannot be treated in law as 
that of the grove-holder and that the 
plaintiffs are entitled to the actual pos- 
session of the land in suit. They have, 
however, given up their claim to the two 
mahua trees standing on the said land 
which they have admitted are the pro- 
perty of the defendant-respondent. I 
have beard the arguments in this case* 
at length and have come to the conclu- 
sion that the contention raised on behalf 
of the appellants is sound and the plain- 
tiffs’ suit must be decreed 

I now proceed to give my reasons for 
this conclusion. 

It appears to mo to be clear that if 
there is a grove land belonging to a co- 
sharer standing on the joint land and the 
said land either wholly or partially 
falls at the time of the partition into 
the share of another oosharer, the latter 
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becomes entitled to both the land and 
the treeSi unless the former's title to the 
trees and bis status as a grove-holder is 
secured to him by tbe partition proceed- 
ings. The ordinary presumption of law 
is that the trees pass along with the soil 
on which they stand. The case of a 
tenant holding a grove on a plot of land 
allotted to a cosharer is a quite different 
one. The cosharer to whose share that 
lanfei is allotted cannot in such a case 
become the owner of tbe trees since the 
trees did not belong to the person, who 
was the owner of the land. In such a 
case the possession of the tenant as a 
grove-holder cannot be disturbed by the 
cosharer in whose share the land has 
fallen. No such position, as stated above 
can be attributed to a cosharer who is 
the owner of the land as well as of the 
trees. None of the parties in this case has 
chosen to produce the partition proceed- 
ings 1 cannot, therefore, in the absence of 
such evidence hold that the rights of the 
defendant-respondent as a grove-holder 
were preserved to him. Thera is no 
dispute regarding the two mahua trees 
which still exist on the lands in suit 
because the plaintiffs-appellants have ad- 
mitted the right of the defendant-res- 
pondent to hold these trees. That does 
not, however, mean that they ought to be 
deemed to have admitted the status of 
the defendant-respondent as a grove- 
holder in respect of the land in suit. I 
am, therefore, unable to take the view 
which the learned Subordinate Judge 
has taken, namely, that the defendant- 
respondent ought to be treated as a 
jgrove-holder of the land, which has fallen 
into the share of the ancestors of the 
iplaintiffs-appellants. 

During the course of arguments the 
learned advocate for the defendant-res- 
pondent contended that the plaintiffs- 
appellants’ suit was barred by limitation 
since they had brought the suit for pos- 
session long after the partition of 1885. 
I regret I cannot accept that contention. 
It is clear from the evidence on the re- 
cord that the nature of the land was 
parti and that it has only been recently 
brought under cultivation by the defen- 
dant-respondent. The nature of the 
land being parti the presumption of the 
law is that in such a case possession 
must follow title. The claim of the 
plaintiffs-respondents, therefore, cannot 
be thrown out on the ground that they 
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have brought their suit for possession! 
long after the partition 

I may just point out that the plaintiffs- 
appellants did not claim the land on 
which the house stands since it was con- 
structed by the defendant with the per- 
mission of Mt Sukhraj Kuar. The 
learned advocate for the defendant-res- 
pondent urged that his client’s right to 
possess land on which the house stands 
must not be disturbed and that he should 
also be given free right of access to that 
house. This position is quite a reason- 
able one and the plaintiffs cannot claim 
possession of any portion of the land on 
which the house of the defendant-respon- 
dent stands. They must also allow him 
a right of free egress and ingress. The 
plaintiffs-appellants will, however, bo 
declared to be the owner of the land on 
which the house stands if any portion of 
it belongs to them 

I am, therefore, of opinion that tho 
plaintiffs-appellants are entitled to & 
decree for actual possession of the land 
claimed by them on condition that they 
will not be allowed to take possession of 
the land on which the house of the de- 
fendant-respondents stands, if any por- 
tion of it, be the property of the plain- 
tiffs-appellants. 

1 therefore, set aside the decree of tbe 
Subordinate Judge and restore the decree 
passed by the learned Munsif with coste 
in all the three Courts. 

R.M /r K. Appeal allowed, 
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Stuart, C. J„ and Baza, J. 

Kuber —Plaintiff — Appellant, 

v. 

Baghubar and another — Defendants — 
Bespondents. 

First Appeal No. 38 of 1929, Decided 
on 8th August 1929, from decree of Sub- 
Judge, Mobanlalganj, D/- 20th March 
1929. 

Court-feel Act, S. 7 Gv) (c) — Suit for de- 
claration that certain deedi are voidable 
with prayer for their cancellation — Ad 
valorem fee muit be paid. 

Whoro a poraon nob only aska for a declara- 
tion that certain deoda are voidable againat 
him booauae hia oonBont to their execution 
haa boon oauaed by fraud or miarepreaonta- 
tion but also aaka that the deed should bo 
cancelled and delivered up. The suit ia dis- 
tinctly a suit for deolaration with a prayer for 
oonaoquontial relief and ad valorem fee must 
be paid under the piovisious of S. 7 (iv) (o) 
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and akamp ol Ba. 10 ia inaufficienfc: 29 Bom, 
207, Bel. cn ; 5 All. 331 [P. B.) and 1 O. C. 
123, not Foil. [P 493 0 1] 

Daya Kishen Seth— for Appellant. 

Judgment. — The facts are as follows; 
The appellant Kuber Saran instituted a 
suit on lOth November 1928, asking for 
the cancellation of three deeds dated 
23rd August 1928, 12th September 1928, 
and 15th September 1928 executed by 
him in favour of other persons on the 
ground that the execution of these deeds 
bad been caused by fraud and misrepre- 
sentation. He valued the property co- 
vered by these deeds at Bs. 6,000 and 
valued the suit for the purposes of juris- 
diction at Rs. 6,000. 

He paid a court-fee stamp of Bs. 10 
on the relief on the ground that this was 
a suit of declaratory nature The learn- 
ed trial Judge considered that this was a 
suit under S. 39, Specific Relief Act (1 of 
1877). It clearly was such a suit. It 
was a suit for a declaration and also for 
consequential relief by cancellation of 
of the document in question. The learn- 
ed trial Judge taking this view directed 
the appellant to make up the deficiency 
of Bs. 295. The appellant did not take 
exception to this order. He was granted 
time within which to make up the de- 
ficiency. He did not make up the de- 
ficiency but applied to amend his plaint. 
The amendment of the plaint altered to a 
large extent the character of the suit and 
the learned trial Judge refused to allow 
the plaint to be amended. The learned 
trial Judge says 

“ Inskend, however, of paying courfc-fees on 
the Valuation, plaintiff has applied for amend- 
ment of the plaint by asking for a relief that 
the plaintiff's poBseBsion be maintained. And 
it is argued now that the auit has been con- 
vetted into one for poBsession and court-fee is 
therefore payable on five times the land re- 
venue. I am unable to accede to the argu- 
ment The device la transparent Flaintiff 
IB in poBSGBBion. He does not state oven now 
that he has boon disposBosaod. Ho does not ask 
for a decree for poBseasion. Ho only states 
that hiB posBcssion ba confirmed and main- 
tained. This relief does not make the suit 
one for posaesBion. " 

The learned trial Judge then passed a 
final order and fixed a date on which the 
deficiency was to be made up and stated 
that he would grant no extension in any 
oironmstances. On that date the defici- 
ency bad not been made up. The learn- 
ed Judge then rejeoted the plaint under 
the provisions of O. 1, B. 11 (c) of the 
L)ode which provides that where the 


relief claimed has been properly valued 
but the plaint has been written upon 
paper insufficiently stamped and the plain- 
tiff on being required by the Court to 
supply the requisite stamp paper within 
a time to be fixed by the Court fails to 
do so, the plaint may be rejeoted. It is 
to be noted that in these ciroumstanceB 
the provisions of 0. 7, R. 13, may apply 
in future. The plaintiff-appellant has 
now presented an appeal here and has 
taken a somewhat peculiar position. It 
is to be noted that in the lower Court his 
counsel first argued that this was a suit 
for a declaration only but when the 
order was finally passed against him to 
the effect that it was a suit for a declara- 
tion and consequential relief he accepted 
that order and asked for time to pay the 
money. Having failed to pay the money 
within the time allowed he now contests 
the validity of the order In our opi- 
nion it is the duty of a plaintiff, who is 
ordered to pay a certain court-fee, to 
obey the order or to take cousequence of 
the rejection of his plaint- He suffers 
no real hardship thereby for a door is 
open to him to take up the matter in 
appeal afterwards and in event of his 
success the money will be refunded. This 
circumstance affects the position of the 
plaintiff-appellant here, but apart from 
that we are of opinion that the view of 
the learned Judge is oorreot. An exa- 
mination of S. 39, Act 1 of 1877 leads us 
to the following conclusions. 

In the case in which a person alleges 
that the execution of a written instru- 
ment can be challenged on the 
ground that the instrument is voidable 
because his consent has been obtain- 
ed by coercion, fraud or misrepre- 
sentation the person taking this posi- 
tion can adopt more than one course. 
He can ask for a declaration that his 
consent was obtained by coercion, fraud 
or misrepresentation. If bo obtains that 
declaration, the declaratory decree may 
afford him sufficient relief in certain 
circumstanoes. But if he wishes to go 
further he can ask for the consequential 
relief of having the document delivered 
up and cancelled, and in the ease of a 
registered document relief oan be given 
by correcting the entries in the books of 
the registering authority These reliefs 
do not follow automatioally as a conse- 
quenoe of the granting of a declaratory 
decree and it appears to us that in these 
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oirouoiBfcaDoes, whil6 in oases where a 
deolaratioa alone is soughl: a stamp of 
Rs. 10 is sufficient, in a case under S- 39, 
Act 1 of 1877, in which nob only is a 
declaration sought but it is further asked 
that the document shall be delivered up, 
cancelled, and its registration set aside, 
an ad valorem fee must be paid under the 
provisions of S 7 (iv) (c), Court-fees Act 
7 of 1870. This conclusion appears to 
US to follow from the words of the sec- 
tion itself. The point has not so far 
been decided by the authority of this 
Court. There was a Full Bench decision 
of the Allahabad High Court in 1883 
Karam Khan v- Darijat Singh (l) where 
it was decided that a suit for cancella- 
tion of mortgage was a simple declara- 
tory suit Unfortunately the terms of 
S 39 are not discussed in that case All 
that Straight, J- said in his reference to 
the Pull Bench is as follows' 

" Upon oaroful oonaidoration bha case now 
referred appeara to me to be one exactly of the 
kind mentioned in S. 30 oC that ^ct and to be 
in the nature of a simple deolaratory suit. ” 

The Act in question is the Specific 
Relief Act. The order of the Full Bench 
is in two lines. 

“ We concur in the opinion expressed in 
this reference that the case is in the nature of 
a simple declaratory suit. ” 

Our view is that certain cases falling 
under S. 39, Specific Belief Act, are 
simple declaratory suits and others are 
deolaratory suits in which consequential 
relief is desire]. The Judicial Commis- 
sioner's Court of Oudh in a Bench case : 
Durga Balcsh Singh v. Mir.za Moham- 
mad AH Beg (2) followed the Allahabad 
view. The question again was not dis- 
cussed. The point came up before a 
Bench of the Bombay High Court in 
Parvati Bai v. Vishvanath Oanesh (3). 
In this case a Bench of the Bombay 
High Court decided against the Allaha- 
bad view. The suit in question was a 
suit under S. 39 for a declaration that a 
sale deed was fraudulent and for an order 
to have it cancelled and a copy sent to 
the Sub-Registrar as provided by S. 39, 
Specific Belief Act. Sir Lawrence 
Jenkins said at page 210 ’ 

" The drat quoatioa la whether thia ia a suit 
to obtain a declaratory deoree without a prayer 
for oonaequontial relief or whether oon- 
Boqnontial relief is prayed. On thia point we 
are in complete agreement with the District 

(1) “[1883] 6 Ali. 331=(1883) A. WTnTTs 
^ (F.B.). 

(2) [1898] 1 0. 0. 123. 

(3) [1905] 29 Bom. 207=6 Bom. L. R. 1125. 


Oourt. We think there oan be no doubt that 
the suit ia one in which there ia distinct 
prayer tor consequential relief, and we come 
to that Gonoluaion notwithstanding the ruling 
in Karam Khan v. Daryai Singh (1) of the 
Allahabad High Oourt to the contrary. " 

Here the question was not discussed 
but the opiniou is emphatic. In decid- 
ing this point we have looked more to 
the wording of S 39 than to the weight 
to be given to the conflicting authorities. 
Our opinion is that where a person, 
as here asks for a declaration that cer- 
tain deeds are voidable against him be- 
cause his consent to their execution 
has been caused by fraud or misrepre- 
sentation and not only ask for a declara- 
tion that those deeds are voidable bu5 
also asks that the deeds should be can- 
celled and delivered up, the suit is dis- 
tinctly a suit for declaration with a 
prayer for consequential relief. We have 
not thought it necessary to issue notice 
on the other side. To do so would only 
have added to the costs. The point ap- 
pears to us sufficiently clear to be deter- 
mined after hearing the argument of the 
learned counsel for the appellant Fur- 
ther in his own interests it is better to 
decide the matter as quickly as possible 
in order to enable him to decide whether 
he will choose to institute further pro- 
ceedings We dismiss this appeal under 
O 41, B. 11, Civil. P. G. 

E.M./r K. Appeal dismissed 
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Stuart, C. J. and Srivastava, J. 

Ganga Per shad — Plaintiff — Applicant. 

V. 

liam Narain and others — Defendants 
— Opposite Parties 

Civil Rovn. Appln. No. 29 of 1929, De- 
cided on 2nd September 1929, from order 
of Addl. Sub-Judge, Lucknow, D/- 6th 
April 1929, 

Civil P. C., S. 115 — No reviaion lies in res- 
pect of order setting aside arbitration 
award. 

Where the Court pABsea an order setting 
aside an arbitrator's award and resumes 
hearing of the suit for decision no application 
for revision can lie in reapoob of such order 
as there has been no decision of a case and 
the order is clearly an interlocutory order: 
A. I. n 1923 Bom. 402, Foll.\ 5 AH. 293 and 26 
Bom. 551, Ref.', A. I. R. 1926 Oiidh. 307 and 
A, I. R. 1926 Oudh 303, Dial. [P 494 G 1, 2] 

Mahesh Prasad — for Applicaat. 

A. P. Sen and Hakimnddin — for Op- 
posite Parties. 
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Judgment.^This is ati application 
under S. 115, Civil P G , to set aside an 
order of the Additional Subordinate 
Judge of Lucknow passed in the follow- 
ing ciroumetances. A suit for partition 
was pending before the learned trial 
Judge. An application was noade to refer 
the matter to arbitration. The matter 
was referred to arbitration. The arbit- 
rator finally made an award The learned 
Judge set aside the award on the ground 
of technical misconduct by the arbitra- 
tor and has resumed cognizance over the 
suit which is now proceeding towards 
decision. The plaintilf who is the ap- 
plicant asks us to set aside under the 
provisions of S. 115 the decision of the 
learned Subordinate Judge and to pass 
a decree in terms of the award. Mr. 
Sen on behalf the opposite party took a 
preliminary objection that no application 
for revision lay as there has been no 
decision of a case. He based his objec- 
tion on a decision of a Bench of the 
Allahabad High Court m Chatter Singh 
v. Lekhraj Singh (1). The Bench there 
laid down that under the provisions of 
S. 622 of the old Code, which corres- 
ponds to S. 115 of the present Code, no 
action could be taken in respect of an 
order setting aside an arbitrator’s award 
and resuming the hearing of the suit for 
decision. lie father quoted the decision 
in Dawodar Trimhak v. Raghunath 
Hari (2) in which a Bench of the Bom- 
bay High Court arrived at a similar con- 
clusion. He referred finally to a rent 
decision of the Bombay High Court in 
Chiman Bhai v Keshav Lai (3), in which 
the same view was affirmed in respect of 
S. 115 of the present Code. Sir Norman 
Macleod, C. J., at p. 723 (of 47 Bom.) 
said; 

*'It canoot be said in this case that there 
has been a decision of the suit by the Sub- 
ordinate Judge. He only decided not bo pass 
A decree in terras of the award but to conti- 
nue the hearing of the suit by the Court. 
There is no appeal from that decision and as 
it IB clearly an interlocutory order, an appli- 
cation to revise it is not competent.” 

The learned counsel on the other side 
has referred us to two decisions of this 
Court as authority for the proposition 
that a revision lies The first is a deci- 
sion in Usuf Khan v. Riamt Ah (4) 
This is a decision of a Bench of this 

(1) '[18fi'3J 5 ah'. 293=(1083) A. W. N. .39. 

(2) [1902] 26 Bom. 551=^4 Bom. L. R. 267. 

(3) A. I. R, 1923 Bom. 402=^47 Bom. 721. 

(4) A. I. R. 1926 Oudh 307=1 Luck. 139. 
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Court. There the Bench was asked to 
interfere under the provisions of S. 115, 
Civil F. G. with an order of an Assistant 
Collector setting aside an arbitrator’s 
award. It is (rue that no objection was 
taken before that Bench that no appli- 
cation lay against that order inasmuch 
as it was not an order deciding a case. 
But the decision of the Bench is no 
authority for the proposition that a re- 
vision lay, for we find that the Bench re- 
fused to interfere. The next decision is 
a decision of a single Judge of this Court 
in Chandrtka Dat Ram v. Shyam Lai 
(5) Apart from the fact that this is a 
decision of a single Judge the point now 
in dispute was not before him. It is 
true that he reversed an order setting 
aside an award but he reversed that order 
under the provisions of S 25, Provl Sm. 
C Courts Act and did not have to con- 
sider the provisions of S. 115 Wo con- 
sider that the preliminary objection 
must succeed. The view which we bake 
of the matter is the view taken by Sir 
Norman Macleod in Chiman Bhai v 
Keshav Lai (3). We accordingly dismiss^ 
this application with costs 

R.M /k.k. Application dismissed, 
"(5) A. iTr. 192G Oudh 383=29 0. C. 258. 
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Stuart, C. J. and Baza, J 

Nisar Ah Khan — Defendant — Ap- 
pellant- 

V 

Muhammad Ah Khan Plaintiff — 
Eespondent. 

First Appeal No. 116 of 1927, Decided 
on 22nd April 1929, from judgment of 
Pullan, J., reported as / R. 1928 
Oudh 67 

(a) Will — Conikruction — Actual intention 
should be sought from words of document 
keeping in mind circumatanceB and not by 
searching case law whether English or 
Indian. 

It is not pormissible to attempt to discovor 
the oorreeb coDfstruotion of a partioular teata- 
mentaiy disposition by a lengthy search 
through A variety of decided obbob, Rnglish 
and Indian. The actual intention of the 
testator should be sought from the words of 
the document keeping in mind the ciroum- 
Btanoes on which it has been prepared : 23 

Gal. 563 (P. C.); A. I. R. 1922 P. G. 311 and 
A. I. R. 1928 Oudh 49, (P.P.), Foil. 

[P 502 G 2; P 603 G 1] 

(b) Oudh Eitales Act (1 of 1869), S. 11 — 
Will executed by taluqdar conferring upon 
his nephew some powers as testator — Sub- 
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■equently it provided three coniecutive 
life eitatei — Creation of fourth on termina- 
tion of firit three — Authority for appoint- 
ment of nominee to lait holder of three life 
eitatei or choice of election to descendants 
of three life-holders — Failing that Govern- 
ment empowered to appoint successor — Will 
was held invalid as not conferring absolute 
interest and creating interest in persons 
unborn — Succession Act (39 of 1925), Ss. 112 
and 114. 

A will was exocubed by a proprietor of a 
taluqilari estate under S. 11, Act 1 of 1860, by 
means of which the testator appointed hia 
nephew, his exeoator and sucoeasor of all the 
taluqdari estate with all the very same powers 
of poasGsaioa and enjoyment as the testator 
himself. The will further provided for three 
oonseoutivo legatees after lifetime of the 
first legatee. It further provided for the erea- 
tion of a fourth estate by the last legatee and 
If he died without nominating his sucoeasor 
authorising the male descendants of each of 
the three legatees to appoint as auGCBsaor 
whomsoever they oonsidered fit and superior 
amongst themselves. It was further pro- 
vided that in the event of disagreement the 
Government would have power to appoint as 
successor anyone amongst the descendants of 
each of the three legatees whom it considered 
the Attest. It was also provided that the 
line of successors was to continue according 
to the above rules. 

Held . that the line of succession could not 
be given olleot to as the estates created fell 
far short of absolute estates and it offended 
against the law forbidding perpetuities. Fur- 
ther it created interest in persons unborn and 
was in every way objectionable. [P 506 G Ij 

(c) Succession Act (1865), S. 54 — Legatee 
signing will as attesting witness does not 
make will invalid— Oudh Estates Act (1 of 
1869), S 19. 

A legatee signing the will as an attesting 
witness does not forfeit all the bonedts under 
the will under S. 51, Act 10 of 1805 road with 
8. 19, Act 1 of 1869 : A. I. R. 1927 P. C. 248, 
Foil, [P 507 G IJ 

(d) Evidence — Appreciation — When wit- 
nesses are partisans, to arrive at correct 
conclusion best method is to look at in- 
herent probability of case. 

Whore the witnesses are partisans there is 
always a tendency to strain a point in favour 
of a friend. It is doubtful if such can con- 
ceive that he was thereby doing something 
improper. The attitude of miud is often a 
self deception produced subconsoiously by an 
outside cause. In these oircumstances beat 
method to arrive at a correct oonclusiou is 
to look at inherent probabilities of the case. 

[P 509 G 1] 

fe) Evidence Act, Ss. 145 and 157 — Ex- 
tract from newspaper by itself is not ad- 
missible though can be used to contradict 
or corroborate writer. 

A particular extract from a newspaper by 
itself is inadmissible in evidonoe. If the 
writer is called as witness, it oan be used to 
corroborate or oontradiot his statement. 


Standing by itself it is Inadmissible in evi- 
dence. [P 510 G 1] 

(f) Practice — Burden of proof— Pleadings 
— Succeas of plaintiff’s case depends on 
strength of his case and not weakness of 
opposite party. 

A plaintiff must always succeed on the 
strength of hia own title and not on the 
weakness of the defendant’s title. [P 513 G 1] 

(g) Evidence Act, S. 115 — Claimant must 
have acted to^is detriment. 

Before an estoppel oan taka place it is neces- 
sary for the party to establish that he had 
been led to do something detrimental to the 
interest owing to the action of the other 
party. [P 513 G 2] 

(h) Adverse possession — Holder of life 
estate cannot assert adverse possession 
against remainderman. 

Holder of a life-estate and the remainder- 
man must be ooiisidored as one and the holder 
of the life-estate who has entered under the 
will oaniiot against the will assort an adverse 
title derived mdepandently against the re- 
mainder man. [P 513 G 1] 

Tej Bahadur Sapru, Bisheshwar Nath 
SrivaHava, Ah Zaheer and Barkat 
All — for Appellant. 

Hasan Imam, Ohulam Hasan and 
Jagannath Prasad — for Beapondent. 

Stuart, C J. — Appeals Noa. 116 
and 147 of 1927 are against the jndg- 
meat and decree of a single Judge 
of this Court presiding over a Court of 
original jurisdiotion in original suit 
No. 6 of 1925. The main appeal is 
No. 116 preferred by the defendant Sardar 
Nisar Ali Khan against the plaintiff Khan 
Bahadur Muhammad Ali Khan C. S. I. 
The minor appeal No- 147 is preferred 
by the plaintiff against the defendant. 
It is necessary to state in detail the un- 
contested facts relating to events which 
preceded the institution of the suit. In 
nearly all instances there is evidence on 
the record supporting these facts. Where 
the evidence is deheient, the deficiency 
is supplied by the agreement of the 
learned counsel for the parties. We 
have had the advantage of having the 
arguments presented to us by learned 
counsel who could not have done, in my 
opinion (which is shared by my learned 
brother) more to assist the Court in 
bringing out the questions of law and 
fact which required determination. 

I here give a pedigree of the family to 
which I shall refer again in the course 
of this judgment. 

(For pedigree see p. 496) : 

The history of this family is accepted 
by the learned counsel as having been 
detailed with reasonable accuracy in a 
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volume prepared with the approval of 
the Government of the Punjab ealled 
''Chiefs and Families of Note.” The 
first name upon the pedigree which I 
have given is that of Nawab Ali Baza 
Khan. He was the son of Sardar Hida- 
yat Khan, who was the son of Sardar 
Ali Khan. Sardar Ali Khan was a noble- 
man who reside 1 in the^ province of 
Sherwan on the West Coast of the Cas- 
pian Sea He was a Turk belonging to 
the Qizilbash tribe. Qizilbash means 
"Red Cap ” The tribe was apparently 
so called because the male members wore 
as a distinctive part of their head gear 


Shah, Governor of Kandahar. He was 
murdered in 1770. He left three sons of 
tender years Gul Mohammad Khan 
was the eldest, Hidayat Khan was the 
second and Ali Muhammad Khan was the 
youngest. Hidayat Khan had many sons. 
Nawab Ali Baza Khan had at least three 
elder brothers. When Hidayat Khan 
died in 1836, Sardar Ali Baza Khan 
resided in Afganistan where he posessed 
considerable estates In 1839 when the 
British forces invaded Afghanistan in 
order to place Shah Shu]a on the throne, 
Ali Baza Khan was appointed their chief 
agent in the commissariat department^ 


NAWAB ALI RAZA KHAN 
died 2Ath June 1865. 


Sir Nawaziah All Khan, Nawab Nasir Ali Khan’ 

K C. I. Pj. died 1300. died lOfch Nov. 1906. 


tHidayab Ali Khan 
born about 1878, 
died aich Oct. 1924. 


Khan Bahadur Sardar 
Muhammad Ali Khan, 
Plaintiff born about 1870. 


Nawaziah Ali 
Khan 
born 1901 


Muhammad Husain 
Khan 
born 1902. 


i 

i 

I 


Niear Ali Khan 
died 1878. 


I 


All Baza Khan All Khan 

born 1892. born 1894. 


I 

Mansur All Khan 
born 1891. 


I 

And otherE 
born after 1S94. 


I 


Barkat Ali Khan, 
born 1856, 

died 11th April 1902. 


I 

Sir Katoh Ah Khan, 
K. 0. 1. E. 
born about 1863, 
died 28tb October 1923. 


Ah Muhammad Khan, 
born 1879, 

died 14th October 1926. 


Nisar Ali Khan, 
born 1901, and Defen- 
dant, three other sons younger. 


a red "lungi” or cap round which the 
turban was tied. Sardar Ali Khan ac- 
companied Nadir Shah in the expedition 
to India, which resulted in the capture 
of Delhi After the Indian campugn 
was over, he was appointed by Nadir 

*He bad also a daughter Zohra Bagam who 
vaB the second wife of Fateh Ah Khan. She 
died in 1912. Fateh Ali Khan’s sons were 
born from another wife. Naait Ali Khan's 
widow Fatima Begam who was not the mother 
of Muhammad Ali Khan and Zohra and was 
childless at the time of the death of her hus- 
band died at Karbala in 1916. 

tHidayat Ali Khan married Fateh Ali 
Khan's daughter. 


and became attached to the British auth- 
orities When the subsequent insurrec- 
tion deprived Shah Sbuja of his throne 
and disasters which are well-known over- 
took the British forces, Ali Baza Khan 
remained faithful to his allegiance. He 
made every effort to assist the British 
captives and enabled some to effect their 
escape. When the British forces retired 
to India, Ali Baza Khan acoompanied 
them. His allegiance to the British 
resulted in the confiscation of the whole 
of his property in Afghanistan. After 
bis arrival in India he performed signal 
services for the British Government. He 



1929 


Ntsar Ali Khan v. Md 

raised armei forces for them, and him- 
self commanded them. He fought on the 
Bide of the British at Madki, Eerozeshah, 
and Sobraon and in 1B57 he raised at his 
o«vn expense a troop of cavalry which 
became embodied in "Hodson’s Horse.” 
His youngest brother Muhammad Taki 
Khan was killed in 1858 fighting for the 
British. Another brother Muhammad 
Baza Khan was distinguished by his 
exoeptfional gallantry. As a reward for 
his eminent services Sardar Ali Baza 
Khan was granted a pension of Bs 800 a 
month, and was awarded a con- 
fiscated estate in Oudh. This estate is 
described in the Lists attached to Act 
1 of 1869 as the estate of Nawabganj in 
the Bahraich District. Sardar Ali Baza 
Khan was created a Nawab. He died 
in 1865. By an oversight — not unusual 
to those who are acquainted with the 
proceedings of the period — his name was 
entered after his death in the Lists pre- 
pared in accordance with the provisions 
of Act 1 of 1869- It is entered at 
No. 161 in List 1 and No. 39 in List 5. 
The grant of Nawabganj was thus ac- 
cording to S. 8, Act 1 of 1869, a grant 
to a grantee, declaring that the intestate 
succession to the estate should thereafter 
be regulated by the rule of primogeni- 
ture On the death of Nawab Ali Baza 
Khan on 24bh June 1865, he was suc- 
ceeded by bis eldest son Nawazish Ali 
Khan Nawab Nawazish Ali Khan at- 
tained great distinction. Ho was created 
a Nawab. Like his father he resided 
continuously in the Punjab. He became 
an Honorary Assistant Commissioner 
and President of the Lahore Municipal 
Committee. In 1835 he was created a 
Companion of the Indian Empire and 
in 1888 he was created a Knight of the 
same order. He became also an addi- 
tional member of the Legislative 
Council. 

Here the history may be continued 
in greater detail. It has already been 
stated that a pension of Bs. 800 a month 
had been conferred by Government on 
Nawab Ali Baza Khan. On the death 
of the latter the authorities gave in lieu 
a pension cf Bs. 200 a month for life to 
each of the widows of Nawab Ali Baza 
Khan. Before 1866 one of the widows 
bad died. Ex. CA-35 shows that the 
Government of India in that year had 
oonsidered the advisability of giving 
in lieu (provided the surviving widow 
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Mt. Khadija Begam oonseuted to forego 
her pension) a grant of the land in the 
Lahore District, not to be held by the 
lady but to be held by the members of 
the family, from the income of which 
grant the lady could be supported. Ex. 
CA-35 is a translation of the vemaoular 
order from the Deputy Commissioner 
of Lahore dated 10th August 1866,. 
asking that the lady should be approa- 
ched and her consent obtained, if pos- 
sible, to such an arrangement and that 
the senior male members of the family 
should be asked to state their views as 
to the form which the grant should take. 
Ex. CA-36 is a report of the Tahsildar 
dated 27th August 1866 in which it is 
stated that the lady had consented, and 
that the family had put up proposals 
as to the form which the grant should 
take. 

It appears from a decision of the 
Deputy Commissioner of Lahore in. 
mutation proceedings (Ex. 7 dated 9th 
March 1925) that on 23rd August 1866^ 
the three senior members of the family 
Nawazish Ali Khan, Nasir Ali Khaui 
and Nisar Ali Khan signed a joint verna- 
cular document, in which they asked 
that the grant in question should be 
made in the following form. Three 
Buooessive estates for life were to be 
created ; the first in favour of Nawazish 
Ali Khan, the second in favour of the 
second brother Nasir Ali Khan and the 
third in favour of the third brother 
Nisar Aii Khan. On the termination, 
of the life estates the three brothers 
desired that a series of life Gstutes- 
should continue to be given to a person 
appointed by the surviving members of 
the family themselves. This document 
is quoted in the decision in question. 
It has not been brought on the record 
of this case but the learned counsel 
agreed to its acceptance in this Court 
for the purpose of explaining how the 
grant came into being. 

After certain other preliminaries with 
which I am not concerned the actual grant 
was made. The terms were not in exact 
accord with the desires of the members 
of the family. This grant (which is in 
English) is Ex A-13 dated 9th May 
] 868. The property — the sabject of 
the grant — was 2753 acres (more or less) 
in what was known as " Bakh Khamba 
in the Lahore District. A " Bakh 
Khamba ” in the Punjab in a tract foi 
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the moafc parb of reolaimable foresb aod 
jungle land. Ab bhe bime bhab bhe granb 
was given bhe properby granbed was of 
Talue suffioienb bo provide for bhe main- 
tenance of Ehadija Begam wibh some 
surplus. In bhe lasb forby years this 
granb has become of considerable value, 
and bhe presenb income is sbabed bo us 
to be as much as Bs. 1,00,000. The 
deed is on bhe record. Ib may be des- 
cribed shorbly as follows- Nawab 
Nawazish Ali Khan was to hold bhe 
esbabe for life. On his deabh ib was bo 
devolve on his brobher Nasir Ali Khan, 
and on Nasir Ali Khan's death ib was bo 
devolve on Nisar Ali Khan. If one 
brobher predeceased the other the sur- 
vivor would take bhe grant. There can 
be no doubt that ib commenced thus 
with three life estates. The Grown dis- 
posed of the remainder in bhe following 
manner. On the death of the lasb sur- 
vivor ib was directed that ; 

** the said eafaaba ahall go and belong to 
whiohever of the lawful male haira of the 
said Nawab All Raza Khan shall be chosen 
by the said male heirs as the fittest person 
to inooeed to the said estate, hia heirs and 
BuooeBBora. It is thus clear that on the 
termination of the life estates a heritable 
estate was to be created.” 

The deed continued ; 

” In the event of the said male heirs being 
unable to agree within a reasonable time then 
CO such one of the lawful heirs of the said 
Nawab Ali Raza Khan as Hia Honour the 
Lieutenant-Governor may consider Attest to 
snoceed to the said estate, his heirs and 
Buooessors.” 

There is little room for controversy 
here. On the bermination of the life- 
estates, bhe surviving heirs were directed 
to choose out of their own body the heir 
whom they considered the fittest person 
to succeed, and to such person was 
granted a heritable estate If the heirs 
did not choose such a person within a 
reasonable time, the Lieutenant-Qover- 
nor of the Punjab was directed himself 
to appoint such a person and such person 
would obtain a heritable estate. The 
estate thus created was not, however, an 
absolute estate for the deed laid down 
afterwards: 

” No transfer of proprietary rights in the 
said estate will bo valid until it shall have 
received the sanction of His Honour, the 
Lieutenant-Governor and shall have been 
duly registered.'* 

There were other oouditions. The 
holder was ab all bime required to make 
due provisiou for bhe mainbeuanoe of 
the family of Nawab Ali Baza Khan, 


Ib was explicitly laid down, that provi- 
sion should be made for bhe mainben- 
ance of 2db. Khadija Begam aud bhe 
Local Government reserved to itself the 
right to fix bhe amount of mainbenance 
and bo require the holder to set aside a 
specific sum from the income bo provide 
the requisite amount. Further it was 
laid down that bhe holder should, if 
required, be bound bo furnish twenty- 
five troopers for the service of the Go- 
vernment. There are other conditions 
which are immaterial. The property 
described in this grant was afterwards 
called bbe Ali Bazabad property and I 
shall in future refer to it under the 
latter name. Tbe legality of the dis- 
position in the Ali Bazabad property 
cannot be called in question in view of 
the provisions of the Crown Grants Act 
(Acb 15 of 1895). We have here to give 
efiect to the grant. 

There are two more grants to be con- 
sidered. The first of these is what is 
referred to in the judgment as the 
second Bakh Khamba grant. The deed 
will be found in Ex. 11, dated 23rd 
September 187 L. This is a grant of 207 
acres also ia Bakh Khamba in the Lahore 
District. This is a grant giving fall 
proprietary title to Nawab Nawazish Ali 
Khan alone. This property is known 
as the Khalikabad property, and I shall 
refer to ib under that name in future 
Oq 17th June 1892 Nawab Nasir Ali 
Khan made this granb the subject of a 
wakf under Ex. 4. The remaining grant 
was a grant of what was known at first 
as the Juliana property, but what is 
now known as the Musalla property. 1 
shall call it in future the Musalla pro- 
perty. This grant was made by the 
Grown on 25th June 1886. The deed is 
Ex. 12. It ia a grant of 1L26 acres in 
the Lahore District and oonfera full 
proprietary right on Nawazish Ali 
Khan. This suit relates in the main to 
the four properties already enumerated: 

(1) The Nawabganj property in Oudh 
now called Nawabganj- Aliabad. 

(2) The Ali Bazabad property in 
Lahore 

(3) The Kalikabad property in Lahore. 

(4) The Musalla property iu Lahore. 

After this digression I return to bhe 

history of the family. It has already 
been mentioned that Nawazish Ali Khan 
had two brothers This second brother 
Nasir Ali Khan entered Governmenb 
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«erviae ia the Panjab as an Extra ABsia- 
tant Com^tnissioaor. He retired in 1888, 
being then about the age of fifty-five, 
having attained the position of what was 
then known as a District Judge. The 
duties of a District Judge, as he then 
was, in the Punjab corresponded in the 
main with the duties of what is known 
as a Subordinate Judge in the United 
Provinces. The next brother Nisar Ali 
Khan Resided in Oudh and looked after 
the Nawabganj-ALiabad estate. He died 
in 1878. Sir Nawazish Ali Khan left 
India in 1889. He went to Europe, 
where he resided for some time, and on 
his return from Europe did not come back 
to India He proceeded from Europe to 
Karbala where he died in 1890. He had 
executed on 14th February 1882 a re- 
gistered will (Ex. 1) under the terms of 
which he appointed his brother Nasir 
Ali Khan his successor in respect of the 
Nawabganj-Aliabad property in Oudh. 
We are not concerned with the construc- 
tion of this will, as both parties are ag- 
reed for the purposes of this case that it 
conferred an absolute estate on Nasir 
Ali Khan. 

It is to be noted that at the time 
this will was executed Hidayat Ali Khan 
who was born in 187,8, was a boy of four 
years old. No provision is made in this 
will by the testator for his only son. It 
was further sot up that before Sir Na- 
wazish Ali Khan proceeded to Europe, 
he made an oral gift of all his properties 
other than the Nawabganj-Aliabad pro- 
perty to Nasir All Khan. The learned 
trial Judge has found against this oral 
gift, but on the evidence I am unable 
to agree with bis conclusion I find on 
the evidence that the oral gift was made. 
On the death of Sir Nawazish Ali Khan, 
Nasir Ali Khan succeeded to all the 
.four properties mentioned. I have re- 
ferred to Sardar All Raza Khan and Sir 
Nawazish Ali Khan as Nawabs. Ap- 
.parently they had obtained the title of 
Nawab bub it is not clear how they had 
obtained it. On 1st January 1892 Nasir 
Ali Khan was created a hereditary 
Nawab by the Viceroy Lord Lansdowne. 
Under the provisions of Ex. A-39 a 
sanad was granted to him. As this 
creation has a bearing upon the sub- 
sequent history of the case 1 give it 
An full: 

" Having regard to the memory of Nawab 
^Ali Razaj Khaa, your father, and of 'Nawab 
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Sir Nawazish Ali Khan, K. C. I. £. your 
brother, and their loyal services, I oonfer 
upon you by this sauad the title of Nawab,'* 

" This title will henoeforth be hereditary 
In your family, and will descend to the fittesC 
member of the family by the same rule as 
that by whioh the estates devolve aoaording 
to your family custom, provided that suoh 
member shall ou each devolution of the title 
be formally approved of by the Viceroy and 
Governor-General of India as a deserving re- 
presentativa of the family, and the said title 
shall not descend to him until such approval 
has been accorded." 

On 15bli July 1896 Nawab Nasir Ali 
Khan while residing in Lahore at a 
house in the Empress Boad executed 
two wills Ex. 2 an(l Ex. 3. Both these 
wills were registered. On 19bh Novem- 
ber 1896 Nawab Nasir Ali Khan died in 
Lahore. He was buried the same day 
His death was reported for the purpose 
of mutation proceedings in one instance 
on the following day. On 2Lst Novem- 
ber 1896 two ceremonies took place in 
the family residence, the Mubarak Ha- 
veli-at Lahore. In the morning there 
was held what is known as the Soem 
ceremony. The family are Shia Muham- 
madans governed by the Imamia law 
Amongst Shia Muhammadans it is cus- 
tomary to hold a ceremony in comme- 
moration of the death of one of their 
number on the Soein, that is to say, the 
third day after the death. The Soem 
ceremony was held in the morning. Iv 
the afternoon was held a ceremony knowu 
as the Dastarbandi, which means the 
tying of the turban ceremony, the 
nature of this ceremony its significance, 
and its legal effect are amongst the 
most controversial questions in these 
appei^ls. I here note that it is acoepted 
by both sides that such a ceremony was 
held. Nawab Fateh Ali Khan succee- 
ded to the whole of the property owned 
and possessed by his unole Nawab Nasir 
Ali Khan to the exclusion of Nasir All 
Khaa's owu son, the present plaintiff, 
and to the exclusion of Nawab Fateh 
Ali Khan’s elder brother Barkat Ah 
Khan. These facts are admitted The 
nature of his title is in question but the 
fact that he suoceeded to possession and 
enjoyment is acoepted on both sides. It 
has already been mentioned in the pedi- 
gree that Nawab Fateh Ali Khan had 
married Zohra Begam the daughter of 
Nawab Nasir Ali Khan. At the time 
of Nawab Nasir Ali Khan’s death -ho 
had no son by 2ohra Begam. . He ndver 
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obtained a son from Zohra Begam. This 
point, as will be seen later, is of impor- 
tance. On 6th July 1097 the Assistant 
Secretary to the Government of India, 
Foreign Department, addressed the Chief 
Seoretary of the Punjab Government in 
a communication a copy of which is 
Ex. A-23. I quote this in full: 

" 1 am directed to acknowledge the receipt 
of your letter No. 238, dated 2Gth April 1897 
reporting that Fateh Ali Khan baa sueoeeded 
to the e‘itate of hia uncle, the late Nawab 
Naaic Ali Khan and haa been recognized by 
the Lieutenant Governor of the Punjab aa 
head of the family. 

2 . Hia Excalleney the Viceroy and Gover- 
nor-General formally approvea of Fateh All 
Khan, aa a deserving representative of the 
family. The title of Nawab consequently 
doBoenda to him in accordanoe with the terms 
of the sanad granted to the late Nawab on 
ist January 1892," 

Fateh Ali Khan was thus recognized 
by the Punjab Government as head of 
the family. Although he was not the 
rldest member, and although he was not 
the son of the last holder, the hereditary 
title of Nawab which bad been conferred 
on Nasir Ali Khan and his successors 
was conferred on him. After certain 
attempts on the part of Barkat Ali Khan, 
Fateh Ali Khan’s elder brother, to ob- 
tain more favourable treatment these at- 
tempts will be referred to again : Nawab 
Fateh Ali Khau was accepted as in pos- 
session and enjoyment of Nawabganj- 
Aliabacl, All Kazibad and Musalla pro- 
perties and as mutawalli of the Khalika- 
bad property. It is admitted that up till 
at any rate 1898 or 1899 his relations 
with the present plaintiff were cordial. 
He does not appear to have granted the 
plaintiff any fixed allowance but in its 
place it appears that he allowed the 
plaintiff to draw such sums as he re- 
quired from the family treasury. On 
7th March 1898, Nawab Fateh Ali Khan 
then intending to leave India, executed 
FjX. 116 a general power-of-attorney in 
favour of the plaintiff It was under 
this general power>of attorney that the 
plaintiff made the sfcabements Ex. 117 
dated 17th August 1898 and Ex. 118 
dated 1st September 1898 before the 
revenue authorities. 

In 1898 or 1699 occurred an event 
which has been largely responsible for 
the unfortunate acerbity of feeling which 
has tinged the subsequent conduct of the 
parties. Nawab Fateh Ali Khan mar- 
ried again. It appears that subsequently 


he Gontraoted a fourth marriage. The* 
details of the marriages are unimportant. 
The important facts are that in 1901 a 
son was born to him, Zohra Begam still 
remaining childless, and since then 
three other sons have been born to him. 

It is common to the parties that after 
the birth of these sons Nawab Fateh All 
Khan curtailed the plaintiff’s expendi- 
ture and also that he commenced to 
make dispositions out of the income of 
his property in favour of his children. 
The plaintiff and he became estranged, 
and the plaintiff admittedly commenced 
to borrow money and incur debts Wa 
find that on Bth October 1905 Nawab 
Fateh Ali Khan issued a notice 
(Ex. A-30) warning the public that he- 
would not be responsible for any debts 
contracted without his written authority. 
Nawab Fateh Ali Khan did not reside in 
the family house — the Mubarak Haveli. 
In 1906 he was living in a house known' 
as the Sabz Kothi (Green House) The 
plaiutiff resided there with him. That 
year the plaintiff left the Nawab’s house, 
and took up his residence in another 
house in the Empress B^ad, Lahore. 
They never resided together again The 
plaintiff continued to incur debts. In 
Christmas 1910 three leading gentlemen 
of the Punjab, Nawab Sir Khuda Bakhsh 
Khan, Raja Hari Kishan Kaul and Ifti- 
khar Uddin waited on Nawab Fateh Ali 
Khan and asked permission to lay before 
him the hardships of the plaintiff. 

The fact is clear from a portion of the 
Nawab’s letter to Mr. Humphreys, the 
Deputy Commissioner of Lahore 
(Ex. A-37), dated 30fch January 19L3. 
Nawab Fateh Ali Khan refused to discuss 
the question with these gentlemen, but 
later on called on Mr. Butler (now Sir 
Montague Butler) who was then Deputy 
Commissioner of Lahore and stated the 
case to him. On 10th January 1911 
Nawab Fateh Ali Khan appears to have 
communicated with Sir Louis Dane, the 
Lieutenant Governor of the Punjab, and 
asked Sir Louis Dane to arrange certain 
differences. Unfortunately a copy of the 
letter is not on the record, but the fact 
is admitted by the learned counsel for 
the parties and is clear from Ex. GA-161 
a letter of 24th January 1911 written by 
Nawab Fateh Ali Khan to Col. Parsons, 
the then Commissioner of Lahore. This 
gentleman is now dead. There is on the 
record an official note of Sir Louis Dane^ 



1929 Nisae Ali Khan v. Md. Ali Khan (Stuart, G. J.) Oudh 501 


dated 9th April 1911 (Ex. A-35). On 
^Oth August 1911 a precis of fa^ts vvas 
submitted on behalf of Nawab Fateh Ali 
Khan to Sir Leuis Dane. This is Ex. 152. 
On 18th August 191'^ Sir Louis Dane 
issued an award (Ex. A-78). This award 
fixed an allowanee for the plaintiff to be 
paid by Nawab Fateh Ali Khan and pro- 
vided for the payment oE the plaintiff’s 
debts by Nawab Fateh Ali Khan. 
Nawab^Fateh Ali Khan clearly did not 
agree to accept this award. This is 
shown by his letter Ex. A-36 dated 9th 
November 19L2 sent to Sir Louis Dane. 

On 8th January 1913 Mr. Humphreys, 
the'then Deputy Commissioner of Lahore 
(this gentleman is now dead) wrote to 
Nawab Fateh Ali Khan. The letter is 
not on the record but is referred to in 
Nawab Fateh Ali Khan's reply to which 
we have already referred (Ex. A-37) 
dated 30th January 1913. What hap- 
pened afterwards can he discovered from 
a letter (Ex. A 38) written by Nawab 
Fateh Ali Khan to Mr. Humphreys. 
This is dated 14th March 1913 From 
this it appears that Sir Louis Dane took 
strong exception to Nawab Fateh Ali 
Khan refusing to accept bis decision, and 
that he directed Mr. Humphreys to in- 
form Nawab Fateh Ali Khan that in 
consequence of his attitude, Sir Louis 
Dane refused to see Nawab Fateh Ali 
Khan, and that Sir Louis Dane ordered 
that neither tho Oommissioner of Lahore 
nor the Deputy Commissioner of Lahore 
^ere to receive him in their houses. 
'Nawab Fateh Ali Khan then wrote 
Ex. A-38, in which, while still refusing 
to accept any determination as to the 
succession to his property, he agreed to 
pay off the plaintiff's debts to the extent 
of Bs. 36,000 and to pay him in future 
an allowance of Bs. 1,600 a month. 
From this date to the date of Sir Fateh 
.Ali Khan's death 28th October 1923 the 
relations between him and the plaintil! 
were clearly never cordial, although they 
appeared iu public together on certain 
occasions The history of the interven- 
ing year is more or less controversial. 
But certain facts stand out clearly which 
may be mentioned now. Nawab Sir 
Fateh Ali Khan followed his predeces- 
sors in a career of public activities. In 
1897 he was nominated a member of the 
Legislative Council. In 1902 he pro- 
ceeded to England as one of the repre- 
isentatives of the Punjab at the time of 


the Coronation of his Majesty King 
Edward VII. 

In 1903 ho was an oflicial guest at the 
Delhi Darbar, and was created a Com- 
panion of the Indian Empire. In 1904 
he became an additional member of the 
Governor-General’s Legislative Council. 
In 1921 he was advanced to the dignity 
of a Knight of the Order of the Indian 
Empire. It is admitted that he took a 
leading part in public and religious 
matters and was a strong adherent to 
his own side. Such men make many 
friends and many enemies. In a variety 
of public matters such as elections he 
was an adherent of one candidate. It is 
noticeable that the plaintiff, who also is 
a man who has taken part in public life, 
was frequently on the other side to that 
taken by Sir Fateh Ali Khan The 
plaintiff lias also attained a considerable 
position. He is an Honorary Magistrate. 
In 1910 he became a Khan Bahadur. 
Ha was Vice-President of the Chiefs 
Association of the Punjab and President 
of the Anjuman Islamia of the Punjab. 
For many years he had been a member 
of the Municipal Board, Lahore, and has 
been its Vioe-Presidonb for 18 years. In 
1921 the same year when Nawab Fateh 
Ali Khan obtained this Knight Com- 
panionship of the Indian Empire, the 
plainbiCE was cieated a Companiou of the 
order of Star of India. It is necessary 
to state these facts here to prepare the 
way for the subsequent discussions of the 
evidence in the case. The statement of 
the facts is now nearing conclusion. Sir 
Fateh Ali Khan died on 28bh Octo- 
ber 1923. 

After the death of Sir Fateh Ali 
Khan the plaintiff at- once claimed suc- 
oesaion to the properties. Sir Fateh Ali 
Khan's eldest son Sardar Nisar Ali Khan 
opposed this claim. The first contest 
was (as is usual) in the revenue Courts 
to obtain recognition as a person entitled 
to engage for the land revenue or as a 
person entitled as a grantee. In the Pua< 
]ab revenue Courts the plaintiff was 
successful. In the Baliraicli reveuue 
Court the defendant was successful. As 
the revenue Courts refused to give the 
plaintiff possession the plaintill has been 
obliged to file the suit out of which the 
present appeals proceed. The possoBsioi: 
in no oiroumsbauces has been actual po3< 
sessiou. It has only been coastruotivi 
possession. The plaintiff's suit has beei 
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decreed by the learned trial Judge almost 
in enfcireby. 

I now proceed bo bhe questions in- 
volved in these appesils. As has already 
beeu stated, on the death of Sir Nawazish 
'Ali Khan in 1890 his brother Nawab 
Nasir Ali Khan, the father of the present 
plaintiff, succeeded to all the' properties 
owned and possessed by his elder bro- 
ther. He succeeded to the Nawabganj- 
Aliabad estate in this province according 
to the terms of the will Ex. 1. It is 
agreed between the parties that under 
the terms of this deed he obtained a full 
estate. He succeeded to the Ali Razabad 
property as the holder of the second life- 
estate under the terms of Ex. A-13 He 
succeeded as mutwalli to the Khalikabad 
property under the terms of the deed of 
wakf Ex. 4. With regard to the Musalla 
property and the remaining property 
the plaintiff’s case was that Nasir Ali 
Khan succeeded under an oral gift. The 
learned trial Judge has found against the 
oral gift I am, however, of opinion that 
the oral gift is established and I find ac- 
cordingly. I base my finding upon the fol- 
lowing facts. There is admittedly no 
written transfer from Sir Nawazish Ali 
Khan to Nawab Nasir Ali Khan in res- 
pect of the Punjab property. This pro- 
perty is not covered by the will Ex. 1. 
Bot we have it as a fact that Nawab 
Nasir Ali Khan did succeed to that pro- 
perty. It appears that in 1884 the Deputy 
Commissioner of Bahraich wrote to the 
Deputy Commissioner of Lahore, asking 
the Deputy Commissioner of Lahore to 
ascertain from Nawab Nawazish Ali 
Khan who was his heir and successor to 
the Ali Eazabad Taluqa. It was in ac- 
cordance with the practice of the period 
that the inquiry was made. The Deputy 
Commissioner of Lahore wrote to Nawab 
Nawazish Ali Khan 'asking him for the 
neoessary information. There is on 
the record Nawab Nawazish Ali Khan’s 
reply Ex A-16 dated 15th April 1834. 
He replied that he had made a will in 
1882, declaring his brother Nasir Ah 
Khan to be bis heir and successor. The 
lettjer concludes with the following words 
aoccirding to the translation : 

“Lab it also be mentioned that with the 
■anctioD of the Goverament Nasir All Khan 
has further been appointed to be the owner 
and heir after me of the Jagir Muafl held in 
perpetuity as well as of other properties of 
mine in the Punjab.” 


This letter is sufficient proof of a gif^ 
and as (|he gift is not in writing it oan 
be taken to be an oral gift. Under the 
Imamia Law to whioh the parties are 
subject a gift cannot be effected without 
possession; but Ex 14 shows that posses^ 
sion was granted in Sir Nawazish Ali 
Khan's lifetime This is a letter to the 
Tahsildar of Lahore written by Sir Naw- 
azish Ali Khan on 5th April 1889, before 
he started on his voyage to Europe. lu 
this he states again, that ali his Punjab 
property has been transferred to Nasir 
Ali Khan and directs the Tahsildar to 
record Nasir Ali Khan’s name and to 
put him in possession. Nasir Ali Khan 
was put in possession accordingly. 

I now come to the oonstruotion of the^ 
wills Exs. 2 and 3. The rules of con- 
struotion of wills in India have been laid 
down on several occasions by their Lord- 
ships of the Judicial Committee. An 
attempt to discover the correot construo- 
tion of a particular testamentary dis- 
position by a lengthy search through & 
variety of decided cases English and' 
Indian was not approved by Lord Maon- 
aughten in Norendra Nath Sircar v. 
Kamal Bastni Dasi (1): 

“To construe one will by reference to ex- 
pressions of more or less doubtful import to be 
found in other wills is for the most part an 
unprofitable exercise. Happily that method of 
interpretation has gone out of fashion in this 
country. To extend it to India would hardly 
be desirable. To search and sift the heaps of 
cases on wills which cumber our English Law 
Reports, in order to understand and interpret 
wills of people speaking a different tongue, 
trained in different habits of thought and 
brought up under different conditions of life^ 
seems almost absurd.” 

He again said in Bhagabati Barmanyot. 
v. Kah Charan Singh (^)\ 

"It IS uo new doctrine that rules established 
in English Courts for construing English 
documents are not as such applicable to trans- 
actions between natives of this country. 
Rules of construction are rules designed to 
assist in asoertainiug intention, and the ap- 
plicability of many such rules depends upon 
the habits of thought and modes of expression 
prevalent amongst those to whose language 
they are applied. English rules of construc- 
tion have grown up side by side with a very 
special law of property and a very artidoial 
system of conveyancing, and the sucoess of 
those rules in giving effect to the real inten- 
tion of those whose language they are used to 
interpret depends not more upon their origi- 
nal fltnesB for that purpose than upon tho fact 

il) llSMb] 2d oTl. 5¥d=2ijT. A. 18=6^.L J r 

71=6 8ar. 663 (P.C.). 

(2) [1911] 98 Cal. 468=10 I. 0. 041=.38 I. A . 

54 (P.O.). 
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that Eaglish dooumenba of a foimal kind aie 
ordinarily framed with a knowledge of bhe 
very lulea of oonabruotion which are alber- 
warda applied bo bhem. lb is a very aerioua 
thing bo uae auoh rulea in interprebing the 
inabrumenta of Hindus, who view moat brans- 
aobiona from a differenb point, think different- 
ly, and apeak differently, from Bngliahmen, 
and who have never heard of the rules in 
question. " 

The BGbme remarks were quoted with 
approval by Lord Parmoor io a oompar- 
ativelf’ reoeat oase Dinbai v. Nusser^ 
wanji Rustomji (3) in referenoe to a will 
made by a Farsi and they are applicable 
equally to a will made by a Shia 
Muhammadan governed by the Imamia 
Law. In a previous decision of mine 
which is quoted \n Jagmohan Singh 
Sheoraj Kuar (4). 1 stated that the 

actual intention of the testator should be 
sought from the words of the document 
keeping in mind the ciroumatancea in 
which it has been prepared, and 1 shall 
endeavour to apply those principles of 
construction to Ex. 2 and Ex. 3, The 
testator Nawab Nasir Ali Khan was a 
gentleman of position and of culture. 
He belonged to an aristocratic family. 
He had clearly a good knowledge of 
Urdu. He had also some claims to 
understand the law as he had been an 
Extra Assistant Commissioner in the 
Punjab and had retired holding the office 
of the District Judge. Bat both the 
learned counsel have informed us (al- 
though there is no evidence on the 
record in this respect) that he did not 
know English and his knowledge of 
testamentary law can be best illustrated 
by the fact that, as will be seen later, 
he assumed a disposing capacity over 
certain property which he ought to have 
known he did not possess. The evidence as 
to how became to make these wills is 
unsatisfactory. The main evidence on 
this point is that of the plaintiff him- 
self and that of the scribe of the wills. 
The plaintiff was F. W. 29 and the 
scribe was Abdul Karim P. W. 31. Some 
points are clear enough from their evi- 
dence. Nawab Nasir Ali Khan was liv- 
ing in the house in Empress Hoad in 
which the plaintiff now lives, and it was 
in that house that the wills were written. 
On 14bh July 1096, according to this 
evidence, Nawab Nasir Ali Khan who 
had p reviously contemplated making 

'Tsj A. I. R. 1923 PToTeilraig Oal.” 10b5=-49 
I. A. 322 (P.G ). 

(4) A. I. B. 1920 Oadh 49^8 Luok. 19 (P.B.). 


these wills sent for Abdul Karim and 
dictated to him what he calls a draft and 
what presumably were two drafts aa 
there are two wills which varied in 
terms. It is agreed that Abdul Karim 
did not suggest the drafts- The drafts 
were the unaided oomposibion of Nawab 
Nasir Ali Khan. He does not appear to 
have taken any legal advice and he does 
not consult Abdul Karim in respect to 
the wording of the dispositions Abdul 
Karim is now dead. He gave evidence 
in 1927 when he was a man who, accord- 
ing to himself, was nearly a hundred 
years of age. His evidence and that of 
the plaintiff can be accepted as to the 
fact that Nawab Nasir Ali Khan dictated 
the wills. He was not likely in any 
oiroumstanoes to have consulted Abdul 
Karim who was a Mukhtar in small 
practice in Lahore. Abdul Karim was 
called in to write to the testator's dicta- 
tion, because he was one of the numer- 
ous persons who call regularly at the 
house of an important man. Another 
reason may have been that he wrote a 
very good hand. The evidence of these 
witnesses as to how these drafts were 
prepared oonffiots with the internal evi- 
dence afforded by the contents of the 
wills themselves. The witnesses would 
have it that Nawab Nasir Ali Khan 
dictated the contents of the wills with- 
out preparation and with no hesitation. 
From their evidence it would appear that 
he dictated them as a man would dic- 
tate a business letter. Abdul Karim 
stated that the Nawab had no written 
documents in front of him. He added 
that perhaps he had some sanads in front 
of him while he was dictating. Perhaps 
he had one or two books. The booka 
were about the Oudh property and Hakh 
Khama property. 

It is clear to me (and my learned 
brother agrees with me upon this 
point) that the dra^fts could not pos- 
sibly have been prepared in this way. 
I have studied the wills closely and hava 
read them many times It is apparent 
to me that the drafts from which these 
wills were prepared were based upon 
a draft not mentioned in which the 
testator had copied words from the will 
of Nawazish Ali Khan Ex. 1. He alter- 
ed those words, but he was using those 
words as a structure upon which hs 
based his own wills and it would be 
practically an impossibility that an^ 
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maa oauld have produoed suoh aa ezoel- 
leat pieoa of Urdu oocapoBitiou if he had 
not previously worked -it out in the 
rough. This is, I believe, what happen- 
ed. He had already worked out in the 
rough what he intended to say in the 
two wills and then proceeded to dictate 
them to Abdul Karim. Abdul Kiirim 
then took away the drafts, went through 
them and brought them back the next 
day. The Nawab examined them and 
finding ,them correct (or perhaps after 
making verbal oorrectiona in them) gave 
them back to Abdul Karim to copy fair. 
The final copies are Ex, 2 and Ex. 3 
These witnesses have shown that their 
evidence is not reliable in itself by the 
fact that they have given an account as 
to how these wills came into being 
which cannot be correct on the face of 
the wills themselves. This is not to 
their discredit. They were deposing to 
events that had taken place more than 
thirty years before and their memories 
oould hardly have been trusted on details 
This, however, is a reason for not accept- 
ing their evidence when they apeak as to 
•conversations and undertakings given by 
Fateh Ali Khan, and the like. My find- 
ing as to this portion of the case is that 
it is proved that Nawab Nasir Ali Khan, 
a man of' over sixty, of considerable 
■ability, with a slight knowledge of law 
which was more likely to prove an 
obstacle than an assistance to him, pre- 
pared himself the wills which he oxecu- 
ted. He was in full possession of his 
faculties, and was clearly doing what he 
-desired to do. I find that he had before 
liim and was using as a modal the will 
Ex. 1 m\de by Nawazish Ali Khan in 
his favour and that he had before him 
the disposition of the Ali Bazabad pro- 
perty which had been made after be had 
been consulted, and which embodied, 
'(it is true with important variations) 
a scheme of inheritance which he favour- 
ed. The similarity in the two wills 
Ex. 2 and Ex 3 and the will in Ex. 1 
can best be appreciated by a com- 
parison of the originals and not the 
iiranslations. Whole seutences are re- 
produced. There are, it is true, varia- 
tions. I have directed the office to pre- 
pare transliterations in Urdu of the 
three wills Exs. 1, 2 and 3 aud a com- 
parison of the transliterations will 
assist. I now come to the wills them- 
■selves. 


Exhibit 3 affects the Nawabganj- 
Aliabid property in Oudh. I give the 
essentiil particulars eliminating super- 
fluous words: 

I am Naair All Khan. .... owner 

and fcaluqdar of Nawabganj Aliabad, Bahraioh 
diatrioti in tho provinoo of Oudh. Whoreaa 
thia borrowed life la tranaibory, thoreforo con- 
aidanng bho appoinbmenb of an exeoubor (bhe 
word ‘‘waai" moana " exeoubor " and does nob 
mean ‘‘Jogabee” aa given in bhe oifioial braiia- 
labion) and my Hiicceaaor a mabbor of neoea- 
aiby and duty 1 do hereby aflirm in wribing 
bhab whereaa bhe eabate compriaing Taluqdari 
Nawabganj- Aliabad .... wibh all properby 
and articloa moveable and immovable and all 
exbernal nghta and righbs of user which were 
given to mo by my older brothei bhe late Sir 
Nawab Haji Nawn^iah Ali Khan .... by 
means of a registered will dated allbh Fe- 
bruary 1882 made under-S. 11, Act 1 of 1869, 
aud in 1889 tho aaid Nawab Sahib in his life- 
time having got bhia above-mentioned Taluq- 
dan osbabe, with all rights and interoata en- 
tered in my name made me like himseU owner 
without any one elso’s partnership. Ac- 
cordingly I have been continuously and am 
still iQ poaseasion and owner of thia very 
Taluqdari eatato from the date of mutation 
till today. ” 

** Now, under 8.11, Act 1 of 1869, A. D., I by 
means of this will do hereby appoint Nawab 
Fateh All Khan son of my late brother Nawab 
Niaar Ali Khan my executor and suooeaaor of 
all this Taluqdari estate with all the rights 
and interesta aforesaid and do hereby autho- 
rize the legatee that whatever Taluqdari 
powers over the above mentioned llaka and 
over all the properties moveable aud immov- 
able, 1 the and declarant have, my legatee, to 
wit Nawab Fateh Ah Khan, after my life 
shall have like myself the very same powers 
with powers of possession and enjoyment aa 
owner provided he be alive. ” 

Up to this point the effective portion 
of the will is strikingly similar to the 
effeotive portion of Ex 1. We have the 
same words wohi ikhtiarat ba kabzi- 
tasarrufe mahkana. If the will stop- 
ped here it would be difficult to arrive at 
a finding that it did not give an absolute 
estate to Nasir Ali Khau. It is true 
that nowhere does the testator call him 
his heir. He does not use the word 
waris in describing him. It is true that 
there are no words suoh as naslau bad 
naslan, generation after generation. There 
is no express devise of a heritable estate. 
There is nothing to indicate explicitly 
that there is a power of transfer. But 
the statement that whatever Taluqdari 
powers the testator possesses shall be 
possessed like himself by Nasir Ali 
Khan would go far to indicate that 
the estate was absolute Though the 
word malik is never used, there is a re- 
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Terence bo powers of possesaioa and en- 
joy zneafc as owner. Bub when ib is re- 
membered thab the beababor was baking 
large portiona of his wording from Ex. 1 
the use of parbioular words has nob bhe 
same significance and furbher the tesbator 
might well have been misled as to bhe 
use of words denobing ownership if he 
possessed a translation of the Govern- 
menb grant Ex. A-13. Although bho 
deed of 5860 (Ex. A-13) was presumably 
prepared by a Legal Adviser to bhe Go- 
vernment of India it grants what on the 
face of ib is a life estate as an estate 

“Cor fcho tierin of hia life in full proprietary 
right." 

The difficulties in construing Ex. 3 are 
rendered bho less by the subsequent con- 
tents of that document. Although Nawab 
Nasir Ali Khan cannot be considered to 
have had any clear ideas as to the rules 
of testamentary disposition it is not an 
unfair presumption that ha would have 
appreciated the impossibility of devising 
full proprietary title bo more than one 
devisee. The will continues : 

“SimiUrly after the lifotime of the legatee 
Nawab Fatah Ali Khan, my eon Nawab Mu- 
hammad All Khan shall, if alivo, bo hia auo- 
nessor. He shall also have the very same 
powers as have been bestowed upon Nawab 
Fateh Ali Khan by means of this deed of 
will." 

Than follows the third provision : 

"After the lifetime of my son Nawab Mu- 
hammad Ali Khan Nawab Hidayat Ali Khan, 
-son of bhe late Sir Nawab Haji Nawazish Ali 
Khan, jhall be hia buqqobbot provided he be 
alive." 

We now come to the fourth provision. 
After the terminsition of these three 
estates the testator then provides for the 
creation of a fourth estate and here he 
was clearly oensidering the arrangements 
which be and his two brothers had pro- 
posed to Government in 1868. On the 
termination of the third estate he laid 
down : 

"After all these three snooeBSors the fib 
amongat the desoendants of the auooeBSora 
^hall Bucoeed." 

But here he added something that had 
never been suggested before. 

"The last legatee shall have power to nomi- 
nate as hia auGoesBor any one whom he oon- 
Biders fit from amongst the doaoendants of 
eaoh of the three aueoeasors." 

Thus there was not to be selection by 
'the heirs but an appointment by the last 
holder of the first three estates. This is 
how he provides for the devolution in 
avent of the last legatee failing to make 


an appointment. He here goes back to 
the original plan : 

"If the last legatee die without nominating 
a auQCQBBor the male descendants of each of 
the three auccesaors shall have power to ap- 
point as BUGaesaor whomsoever they consider 
fit and superior amongst themselves," 

Next comes a very obscure condition ; 
"The lino of suaoeBsora shall aontinue ao- 
cording to this very rule." 

Whether this means that the next suc- 
cessor should have power to appoint and 
on failure there should be a selection by 
the heirs, or whether it means that after 
bhe fourth successor there should invari- 
ably be selection by the remaining heirs, 

I have uot to determine so need not dis- 
cuss bhe question. Next comes a clause 
to provide for failure to select which 
makes the same provision as in the Ali 
Bazabad grant ; 

"In the evonb of disagreement the Govern- 
ment shall have power to appoint a auccosBor 
any one amongst the desoendants of each of 
the three successors whom he considers the 
fittest." 

This is the will. It is made under the 
provisions of S. 11, Act 1 of 1869. Ib is 
urged by Sir Te] Bahadur Saprn on be- 
half of the defendant that on the proper 
construction this will gives an absolute 
estate to Fateh Ali Khan with an at- 
tempt to determine ^succession after his 
death which is void on the ground of 
repugnancy. He argues that the words 
at the commencement show that an ab- 
solute estate was created, and that any- 
thing following is an attempt to restriob 
the owner of the absolute estate and 
divert the sucoession in a manner un- 
authorized by law. I think it is permis- 
sible in the circumstances of the ease 
first to read the will without paying any 
attention to legal rules for the purpose 
only of seeking the testator's intention. 
To my mind the intention is very clear. 
Nawab Nasir Ali Khan had in his mind 
as his main intention the intention of 
preserving the estate intact. Althongh 
on the words he used it is possible to 
arrive at a finding that the holder had a 
power of transfer, it is clear to me that 
he did not intend any holder to touch the 
corpus of the property- The whole of 
the will read together convinces me that 
his one intention was to preserve the 
property intact. The estate was to be 
Considered sacred. It was never to dimi- 
nish. It was to continue from holder to 
holder and never to bo less than the 
estate that oame into his hands. I oan- 
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nou reooaoile the creation of three exactly 
simila? estates to be held in turn by 
Fateh Ali Khan, Muhammad Ali Khan 
and Hidayat Ali Khan as compatible 
with an intention to grant to Fateh Ali 
Khan a full proprietary estate and then 
divert the succession firstly to Muham- 
mad Ali Khan and secondly to Ilidayat 
Ali Khan 

Thus it appears to me that Fateh 
Ali Khan obtained nothing more than a 
limited estate which terminated with his 
death How fur he had powers of trans- 
fer it is not necessary for me to decide. 
Tt is not suggested that he over made any 
transfers. But the estate devised to him 
in my opinion fell far short of an abso- 
lute estate It was a limited estate It 
seems academic to discuss the limitations 
beyond the main limitation that it termi- 
nated with his life. This being the case, 
the decision of this portion of the appeal 
can proceed in the following manner. 
Either the disposition was only elleotive 
to convey a limited estate to Fateh Ali 
Kban, and the disposition then ceased to 
be effective or the disposition was suffi- 
ciently effective to convey a similar 
limited estate to the plaintiff It is of 
no consequence which view is taken for 
the decision of this portion of the appeal, 
for in either case, the plaintiff has be- 
come absolute owner of Nawabganj-Alia- 
bad on the death of Sir Fateh Ali Khan. 
Hidayat Ali Khan having died in 1925 
and thus having predeceased the plain- 
tiff, his limited estate (if it ever existed), 
has disappeared. In whom would the 
remainder vest ? According to the terms 
□f the will the remainder never vests 
The line of suceession laid down by the 
testator is obviously one to which Act 1 
of 1869 cannot give effect. It offends 
igainst the law forbidding perpetuities. 
It creates interests in person unborn and 
is in every way objectionable The re- 
mainder must clearly vest in Nasir 
Ali Khan's heir-at-law Muhammad 
All Khan is now his sole heir-at- 
law There were at the time of 
Nasir Ali Khan’s death three heirs, 
his widow Fatima Begam, his daughter 
Zobra Begam the wife of Sir Fateh Ali 
Khan, and the plaintiff. The widow 
being a childless widow was under the 
Imamia law entitled to no share in the 
immovable property. But apart from 
that, she died in 1916. Zohra Begam 
died in 1912. Thus Muhammad Ali 


Khan is the sole heir-at-law. It is un- 
necessary to discuss whether in addition 
to being sole heir under the Imamia law 
he is also sole heir under the rule of 
primogeniture by virtue of the retros- 
pective effect of Local Act 3 of 1910 If 
he obtained a limited estate on Sir Fateh 
Ali Khan’s death he also obtained the 
remainder, and thus became full pro- 
prietor. If the disposition became in- 
operative on Sir Fateh Ali Khan's death 
he succeeds as heir-at-law In either 
case he becomes full proprietor. 

I now come to the will Ex- 2 It 
affects the Punjab property- The dis- 
positions are so similar to the disposi- 
tions in Ex. 3 as not to require a de- 
tailed examination It is sufficient to 
say that there are again the three suc- 
cessive estates in favour of Fateh Ali 
Khan, Muhamad Ali Khan and Hidayat 
Ali Khan with the power given to the 
last holder to nominate a successor and 
the power of selection in certain circum- 
stances. But this is not a will which 
the testator was competent to make 
under the provisions of S. 11 Act 1 of 
1869, but the will of a Shia Muhamadan 
governed by the Imamia law. It is 
thus only effective to the extent of one- 
third of the dispositions unless the heirs- 
at-law consented to its provisions I 
shall come to that point later. 

For the same reasons on which I have 
based my finding in respect of the will 
Ex 3, the plaintiff must succeed l«o the 
full estate in all the property covered by 
it over which the testator had a power 
of disposition after the death of Sir 
Fateh Ali Khan. As I shall proceed to 
show later the testator had not the power 
of disposition over the Ali Bazabad pro- 
perty and as I shall show later the 
appeal must succeed in respect of that 
property. But in respect of the Musalla 
property the disposition was a good dis- 
position in so far as it gave a limited 
estate to Fateh Ali Khan. It might be 
argued (although it was not argued at 
the Bar) that under the Imamia law a 
series of limited estate can be created "ad 
infinitum” see Tyabji's Principles of 
Mahomedan Law, Ed 2, p 516, para 449. 
But even if this be so, the rule of suc- 
cession on the termination of the limi- 
ted estates cannot be effective. The- 
limited estate in favour of the plaintiff 
may be a good estate. What then? 
Hidayat Ali is dead The limited eBtate> 
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ia his favour fails and the plaintiff is 
left again as holding both the limited 
estate and the remainder On the facts 
there was consent of the heirs I need 
not go into this matter in detail- It ia 
sulHcient that I accept the findings of 
the learned trial Judge to the effect that 
the plaintiff and Zohra Begam consented 
explicitly to the will Ex. 2 and that 
Fatime^ Begam consented impliedly- She 
received maintenance from Sir Fateh Ali 
Khan and clearly took no objection to 
the disposition- 

Before 1 proceed to the contentious 
questions as to the rights to the Ali 
Bazabad property I note certain objec- 
tions taken by Sir Tej Bahadur Sapru in 
respect of the property as a whole. He 
has taken a general objection that in any 
circumstanees Sir Fateh Ali Khan had 
obtained full title by adverse possession. 
He did not press this plea strongly but 
he put it forward. The learned trial 
Judge has discussed the question of 
adverse possession under issue 16. The 
case put up here was that at a certain 
period about 1910 Sir Fateh Ali Khan 
asserted adverse possession He cer- 
tainly did not assert it in respect of the 
Nawabganj Aliabad and the Musalla pro- 
perties for we find that in the precis of 
facts (Ex. 152) prepared on 30th August 
1911 which was submitted to Sir Louis 
Dane on his behalf it was stated that 
Sir Fateh Ali Khan had only a life in- 
terest in these properties. 1 consider 
that the defendant’s appeal must succeed 
in regard to the Ali Bazabad so it is not 
of importance to consider the question of 
adverse possession there. Another point 
was taken that the plaintiff by signing 
Ex, 3 as an attesting witness has forfei- 
ted all benefits under the will in accor- 
dance with the provisions of S. 51, Act 
10 of 1065 read with S. 19, Act 1 of 
1869 I am in agreement with the lear- 
ned trial Judge that the acceptance of the 
will shown by the plaintiff’s signature 
to Ex. 3 did not involve the voidness of 
the bequest. I note here that the decision 
of the Judicial Commissioner’s Court on 
which he relies has since been approved 
by their Lordships of the Judicial Com- 
mittee in Shiam Sundar v- Jagannath 
(5). But the plea fails for another reason. 
It cannot affect the title of the plaintiff. 
If he had a life estate under Ex. 3 and 
fo^rfeBed it he s ucc eeds as heir-at-law. _ 
(s/ a. I. R. 1937 p'. C. 348. 
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I now come to the question of the Ali 
Bazabad property. Here the disposi- 
tion in Ex. 2 made by Nasir Ali Khan 
stands out as extraordinary. There can 
be no doubt as to the fact that he had 
before him the exact conditions of the 
grant Ex. A-13. As I have already noted 
he had been consulted before that grant 
was made. He had put in writing the 
terms that he desired. It is true that 
the Government bad not made the grant 
exactly in the terms that he desired, but 
in so far as three life estates were created 
the Government had complied with his 
own wishes and the wishes of his bro- 
thers. He and his brothers had asked 
that a life-estate should be created first 
in favour of Nawazish Ali Khan, next in 
favour of Nasir Ali Khan and after that 
in favour of Nisar Ali Khan. 

Whether the next estate was to be 
a heritable estate the holder of which 
was to have a right of transfer subject 
to the permission of the Lieutenant 
Governor and subject to the execution 
of a registered deed as laid down by 
Government, or whether the estate 
was to be a life estate as desired 
by the three brothers, Nawab Nasir Ali 
Khan had no power to dispose of the Ali 
Bazabad property. Ho had no power to 
appoint a successor to it It could not 
have been the case that he had forgotten 
the conditions for in Ex. 2 he refers to 
the grant Ex. A-13 in explicit terms. 
He does not quote the grant but he 
quotes something showing special know- 
ledge of its conditions. He refers to the 
letter of the Secretary to the Govern- 
ment of India, Foreign Department, to 
the Secretary of the Punjab Government 
on which the grant was based. He gives - 
the number of the letter correctly, and 
he gives the date of the letter correctly, 
and he gives in Ex. 2 the exact terms of 
the grant. He did not know English 
So he must have had a correct transla- 
tion of the grant before him- Knowing, 
as he did that he had no title to dispose 
of these properties stating, as he did, the 
fact that he had no title to dispose of 
the property, he nevertheless disposed of 
it and proceeded to grant in propertN 
over which he had no power of disposal 
three successive life-estates followed by 
a line of succession. Whether he was or 
was not ignorant of the terms he clearly 
had no disposing capacity. The remark- 
able fact is that he was not ignorant of 
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the terms. It is clear that Ex. 2 gave no 
^ood titla ia Ali Raz^iboid bo any one aad 
ub(ib in 90 far a9 ib piirporbed bo give blble 
nob only had ib no elleob bub bhe facb 
bhab ib had no etfeob was palpable bo any 
person who read Ex. 2 intelligenbly. 
The consequences of bhe deabh of Nawab 
Nasir Ali Khan were in no way allecbed 
by bhe exeoubion of Ex. 2- Nawab Nisar 
Ali Khan having predeceased him, the 
last life estate terminated, and bhe male 
heirs were called upon under the berms of 
Ex. A-13 bo choose as the holder of the 
estate male heir whom they considered 
the fittest person- If they did not agree 
to bho appointment within a reasonable 
time, it was the duty of the Lieutenant- 
Governor to appoint- Tho learned trial 
Judge has stated that the Lieutenant- 
Governor oould only exercise this power 
when the heirs disagreed- 1 do not read 
Ex. A-13 in that manner. An inability 
to agree ia not the same as a diaagree- 
ment. An omission to exorcise their 
powers withoub expressing agreement or 
disagreement can only be construed as 
an inability to agree- The distinction is 
real. As I read the terms unless the 
heirs arrived within a reasonable time 
at an unaniinaus decision to appoint one 
of their number it was tho duty of the 
Lieuteuaut-Governor himself to make 
the appointment The pjint as will be 
seen later is of importance. 

At the time of the death of Nasir Ali 
Khan there were live male heirs in exis- 
tence whose opinions could be taken. 
They were in order of age Barkat Ali 
Khan, who was then a man of forty, 
Fateh Ali Khan who was then a man of 
about thirty six, the plaintiff who was 
then a man of 26, Hidayat Ah Khan, 
who was a young man of eighteen, and 
Ali Muhammad Khan son of Barkat Ali 
Khan, who was a young man of seven- 
teen. The only other male descendants 
of Nawab Ali Baza Khan were Ali Baza 
Khan aged four and Ali Khan and Mansur 
Ali Khan each aged two years old 
Every one of the adults if he had seen 
the will was in a position to know the 
necessity of making the appointment. 
It is the case for the defendant appellant 
that they did make such an appointment 
and that they selected Fateh Ali Khan 
under the terms of Ex. A-13 as the 
holder of the estate. It is on this ques- 
tion that there has been controversy and 
a conRict of evidence. 
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The events of 21st November 1896, 
were events not uncommon in the fami- 
lies of noblemen in the Punjab. There 
are always gatherings in such families at 
times of birth, marriage, and death and 
the ceremonies of condolence are as im- 
portant as bho ceremonies of rejoicing. 
When a man of bhe position of Nawab 
Nasir Ali Khan dies, there would ordi- 
narily assemble a concourse at the house 
on the occasiou of tho third day oere- 
iQOLiy, aud amongst those assembled 
would ordinarily ho relatives and highly 
placed friends of the family, and those 
of humbler position who were on visiting 
terms with the family. Tliero would 
also be present many attracted l)y a desire 
to see and hear what was happening In 
such a gathering in a Shia family there 
would ordinarily be not only Shiaa. 
There would be Sunnis aiifl Lhete would 
be Hindus. 

Thus the held from wliicli witnes- 
ses could bo drawn in this suit was 
a large field Several hundred people 
would ordinarily bo present on such an 
occasion Against this it is to be re- 
membered that tho events occurred in 
1896 and that tho suit came on for 
hearing thirty years afterwards As I 
have already stated in an earlier part of 
this judgment at the time that tho suit 
came on for hearing there were in exis- 
tence partisans on both sides- Tho 
dirferences between the late Sir Fateh 
Ali Khan and the plaintiff were well 
known in Lahore. There were in exis- 
tence two parties, a party which suppor- 
ted Sir Fateh Ali Khan and a party 
which supported the plaiubiCf. Sir Fateh 
Ali Khan's public life had made him 
friends and had made him enemies. It 
is clear that even in public mxtters Sir 
Fateh Ali Khan and the plaintiff were 
frequently on the opposite sides When 
evidence is confficting, as this evidence 
is, tho diffionlties in arriving at a correct 
appreciation of its value are considerably 
enhanced by the fact that the events 
described occurred thirty years before. 
It is difficult to cross-examine effectively 
in regard bo events so distant. The 
difficulty is greatly enhanced when the 
details in themselves are eomparatively 
simple- In this case there has been a 
further difficulty A small portion of 
the evidence in the case was recorded by 
King, J. before whom the suit was. 
When he left this Court for tho High 
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Court of Allahabad the hearing continued 
before the learned trial Judge who has 
decided the Buit The great mass of the 
evidence was recorded on commission in 
the Punjab. Thus it has happened that 
the learned trial Judge did not actually 
hear any of the witnesses himself. He 
has referred to the loose manner in 
which evidence on commission was re- 
cordec^. He has referred to the unsatis- 
factory methods adopted before the com- 
missioner — methods for which the oom- 
raissioner is in no way to blame. The 
learned trial Judge has felt the dififioulty 
He has arrived at the conclusion that 
the evidence is strongly partisan, and 
has preferred to select amongst witnesses 
those who are not Mahomedans and those 
of high ancestry and position as being 
most reliable. I am unable myself to 
rely upon the evidence of any particular 
witness for such reasons. I agree with 
the learned trial Judge that the evidence 
is usually the evidence of partisans, and 
when it is not the evidence of partisans 
it is the evidence of persons easily pro- 
curable who are ready to state anything 
Any witness in this case who was en- 
deavouring to give an accurate account of 
what happened on 2l9t November 1896 
would, unless he were a man of remarka- 
ble memory, have had to admit that he 
had no more than a somewhat vague re- 
collection. It is to be observed that 
very few of the witnesses took that 
position. Where the witnesses are parti- 
sans there is always a tendency to strain 
1 point in favour of a friend. It is doubt- 
ful whether such a witness would con- 
ceive that he was thereby doing anything 
improper The attitude of mind is often 
a self deception produced subconsciously 
by an outside cause. In those circum- 
stances it appears to me that the best 
method of arriving at a correct conclu- 
sion is to look at the inherent probabi- 
lities of the case. 

I need not dwell on what the wit- 
nesses assert occurred at the Soem cere- 
mony. The Soem ceremony would ordi- 
narily take place in the morning. We 
are told that it did take place in 
the morning. It would consist of read- 
ings from the Quran, of what is known 
as the Majlis observed invariably by 
Shias and what is known as the 
Fatiba. There would be prayers for the 
deceased and there would be eulogies on 
his virtues after the ceremony food is 


distributed. It may be taken that this 
is what occurred at the Soem ceremony. 
It is agreed that there was present at 
the Soern ceremony a retired Extra 
Assistant Commissioner by name Barkat 
Ali Khan. This gentleman is now de- 
ceased. Ho IS to be distinguished from 
Barkat Ali Khan the brother of Sir Fateh 
Ali Khan. 1 see no reason to refuse to 
accept the evidence that he took a pro- 
minent part in the proceedings but as 
far as I can see that part was confined to 
eulogia, and to an announcement of the 
ceremony with which I am mainly con- 
oerned — the Dasbarbandi or the tying of 
the turban ceremony. It may be taken 
that after the food at the Soem ceremony 
had been distributed some one announ- 
ced, there is no reason why the announ- 
cer should not have been the retired 
Extra Assistant Commissioner Barkat 
Ali Khan, that the Dastarbandi ceremony 
would be held in the afternoon The 
following are the two conflicting versions 
as to what occurred at the Dastarbandi 
ceremony. 

According to the defendant’s version 
the retired Extra Assistant Commis- 
sioner took very little part in the 
afternoon ceremony. Sir Fateh Ali Khan’s 
brother Barkat Ali Khan according to 
him presided over that ceremony. Put 
shortly, his version is that Sir Fateh Ali 
Khan's elder brother called on the heirs 
to select a successor according to the pro- 
visions of Ex. A-I3, that the heirs selec- 
ted Sir Fateh Ali Khan and that his 
elder brother then tied the turban round 
his head to signify his selection as head 
of the family. After an acclamation the 
other members of the family kissed Sir 
P^ateh All Khan’s hand. Then there were 
refreshments and the gathering dispersed. 
This is the defendant's version. The 
plainLilf’.s version is that the retired 
Extra Assistant Commissioner took 
charge of the proceedings, that he in- 
formed the audience what were the con- 
tents of Nawab Nasir Ali Khan’s wills, 
and that ho informed them that the family 
had accepted those wills. Then Fateh 
Ali Khan’s elder brother brought three 
shawls and the retired Extra Assistant 
Commissioner tied one shawl round the 
head of Fateh Ali Khan, one shawl 
round the head of the plaintiff and either 
placed the third shawl on the shoulders 
of Hidayat Ali Khan or presented it to 
him- 1 digress to refer to a document 
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to which the learned trial Judge has 
miide reference. This is Ex. 60 which 
purports to be an extract from an issue 
of the Civil and Military Gazette dated 
29rd November 1896 The Civil and 
Military Gazette is a newspaper publish- 
ed in English in Lahore. The learned 
trial Judge was of opinion that both sides 
wished this extract to be placed on the 
record in evidence. We have, however, 
been informed by Mr Bisheshar Nath 
who appeared for the defendant in the 
lower Court and who appeared again be- 
fore this Court that he never agreed to 
the reception of this document in evi- 
dence. We asked Mr. Hasan Imam who 
propounded this document on behilf of 
the plaintiff how an extract from a news- 
paper could be admissible in evidence. 
He could not put it higher than that it 
was part of the res gestae. I am of 
opinion that this document is inadmis- 
sible. If the writer had been called ho 
could have produced it to corroborate his 
statement or it could have been produced 
by the other side to contradict his state- 
ment Standing by itself it appears to 
me inadmissible in evidence. Even if it 
were admissible it would not afford any 
evidence of a satisfactory nature as to 
the correctness of its contents. 

^ To return to the conflicting stories 
given on behalf of the defendant and the 
plaintiff. It appears to me that they 
should be examined in the light of the 
facts which are established- The Das- 
tarbandi ceremony is not a ceremony of 
a religious nature. Its meaning is clear 
from its name The head of a family or 
a tribe has on his succession a turban 
tied round his head to signify his acces- 
sion to the position. Such a ceremouy 
is not uncommon in certain families in 
this province Here it is usually known 
as pagribandhan which has the same 
meaning in Urdu as Uasbarbaridi m Per- 
sian. The first thing to he noted is that 
suon a ceremony is a ceremony of instal- 
lation. The selection or the recognition 
would ordinarily bake place before. It 
is difficult to conceive how an election 
which might be contested could be com- 
bined with the Dastarbandi ceremony. 
The parties would have surely settled 
before, who the successor was bo be The 
successor would then be installed as be- 
ing recognized by them- It would not 
be in accordance with the dignity of 
tuob a family as this Qazilbash family to 


proceed to elect, and to risk the possibi- 
lity of a dispute in the presence of a 
mixed gathering amongst whom the 
majority would be persons not of their 
own social status. The second point is 
this. I do not understand how the re- 
cognition of the successor could be ac- 
companied by the recognition of the per- 
sons who were to succeed him. Accord- 
ing to the plaintiff’s story the retirnd 
Extra Assistant Commissioner Barkat 
Ali Khan not only tied a shawl on the 
head of Fateh Ali Khan to denote his 
immediate succession, but tied a shawl 
on the hear] of the plaintitf to denote 
that he would be the successor of Fateh 
Ali Khan, and then put a shawl round 
the shoulders of or presented a shawl bo 
Hidayab All Khan to show that ha would 
be the successor of the plaiuDiff. The 
delicate distinction in not tying the 
shawl round the head of Ilidayab All 
Khan, because he was the successor only 
to the third estate, is noticeable The 
next point which is diLficulb to under- 
stand IS why the retired Extra Assistant 
Gonimiasioner should be deputed to per- 
form the ceremony of installation He 
was nob a member of the family. The 
defendant’s story is bebcer hare. Barkat 
Ali Khan, the elder brother of Fateh Ali 
Khan, as the senior in age might well 
perform the iasballabion. The introduc- 
tion of a reference to wills and the title 
deeds appears bo me to have been sitigu-. 
larly out of place in such a ceremouy. 
The learned trial Judge has criticized 
the defendant’s story where it is said 
that let'erenoe was made to tlie terms of 
Ex A'l3 The cribicizm is just, An 
equally strong criticism may be directed 
to the reference to the berms of the 
wills. 

It is also noticeable that the reference 
to the berms of Ex. 2 involves a reference 
to the terras of Ex. A-I3, as Ex A-13 is 
discussed explicitly in Ex. 2. But my 
finding IS that there was no necessity bo 
refer bo any uE those documents at such 
a** coromoiiy as the Dastarbandi If it 
had been considered necessary to obtain 
the assent of the heirs of Nasir Ali Khan 
bo the terms of the will (Ex. 2) this oc- 
casion would hardly have been selected, 
and the method in which the assent is stat- 
ed to have been obtained is unconvincing. 
In respect of Ex. 3 the assent of the heirs 
was immaterial The provisions of Act 
1 of 1869 did not requiie the assent of 
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the heirs of Nasir Ali Khaa. Ex- 2 which 
was a will made by a Shia bound by the 
Imamia law did require the assent of 
Nasir Ali Khan's heirs but of no one else. 
Fateh Ali Khan, his elder brother Barkat 
Ali Khan, Barkat Ali Khan's son Ali 
Muhammad Khan, and Ilidayat Ali Khan 
were not the heirs of Nasir Ali Khan. 
The heirs of Nasir Ali Khan were his 
widow Fatima Begam who was in Kar- 
bala^ the plaintiff, and the plaintiH’s 
sister 2ohra Begam. The two latter 
had already assented to the will. My 
finding on the probabilities of the case is 
that this Dastarbandi cereinoay was per- 
formed by Fateh All Khah’s brother and 
not by the retired Exra Assistant Com- 
missioner of the same name. As the 
eldest member of the family he obviously 
would perform the ceremony. The sug- 
gestion in the plaiutifi's story that the 
retired Extra Assistant Commissioner 
performed the ceremony and that Fateh 
Ali Khan’s brother fetched the shawls 
does not commend itself to mo The 
suggestion that Fateh Ali Khan's bro- 
ther who was excluded from all benefit 
under the wills should in the circum- 
stance have gone to fetch the shawls for 
the retired Extra Assistant Commis- 
sioner seems impossible of acceptance. 
Any servant oould have fetched the 
shawls I further find that the turban 
was tied on the head of Fateh Ali Khan 
and that no other member of the family 
was recognized in any way as successor. 
Shawls may have been presented by 
Fateh Ali Ivhan as khilats to other mem- 
bers of the family. I do not believe that 
there was any reference (except perhaps 
in the most general way) to the wills or 
to Ex. A-13. There was no place for 
suoh reference. I thus accept neither 
story as it stands. 

What then was the legal import of 
what happened ? I can give this best in 
a quotation from the evidence elicited 
under cross-examination from the plain- 
tiff himself. The reference is to o-p. 396 
at p. 61 of Part 1 of the Printed Bonk : 

" No one raised any objection to Fateh Ali 
Khan being owner and saaoeasor of the estate. 
At that time I approved the arrangement that 
Fateh Ali Khan should ancoeed to the pro- 
perty in plaoa ot my father. Barkat Ali 
Khan, the elder brother of Fateh Ali Khan, 
also approved of Fateh Ali Khan’s aueoesaion, 
Hidayat Ali Khan also approved. 1 consider- 
ed Fateh All Khan to be the moat auitable 
Buoooaaor in preference to Hidayat Ali Khan, 


who was young, and Barkat Ali Khan, who 
had left the world. I consented to the auc- 
oeaslon of Fateh Ali Khan, who was older 
than I, and who had been appointed by my 
father." 

There is reason to suppose that Barkat 
Ali Khan, the elder brother of Fateh Ali 
Kha.a had not abandoned the world. But 
that point is of no importance. Nor can 
anything useful be derived from a dis- 
ouasion as to the relative characters or 
relative suitability of the various male 
heirs who had then attained maturity. 
It is unfortunate that as a result of the 
acerbity which the parties have intro- 
duced into the contest of the case many 
unpleasant remarks and many unpleasant 
suggestions have been made I find that 
there is no foundation for many of these 
suggestions and even if there had been 
foundation the suggestions should not 
have been made, as they are painful and 
in no way assist the determination of the 
ease. Whether Barkat Ali Khan had 
abandoned the world as the pluintitt 
would have it, or whether he was a man 
of dissolute character as the defendant 
would have it, whether Hidayat Ali 
Khan’s mental condition approached im- 
becility or whether he was a compara- 
tively normal man do not affect the ques- 
tions. It is sutlioient that on the plain- 
tiff’s own statement Fateh Ali Khan was 
accepted as the head of the family. It 
is true that Barkat Ali Khan, as is clear 
from the evidence of Mr. Hallilax (D.W. 
38), quarrelled with the head of the 
family shortly afterwards, but ho accep- 
ted him as head. Barkat Ali Khan’s son 
Ali Muhammad Khan clearly accepted 
him. lie gave evidence in the mutation 
proceedings in Lahore which will be 
found in Ex. A- 11 3. He fliod before he 
could be called as a witness in the pre- 
sent case. I do not rely upon his evi- 
dence as it stands, as the olVicer who 
heard it did not consider him reliable, 
but it is clear that he aocepterl Fateh 
Ali Khan as the head of the family. 

I do not find that there wag any 
formal selection with direct reference to 
Ex. A-13. If there had been such a formal 
selection I should have accepted intima- 
tion to have been given in writing to 
the Lieutenant Governor of the Punjab. 
There is no evidence that such intima- 
tion was given. I am, however, of opi- 
nion that the recognition of Fateh Ali 
Khan as the head of the family in pre- 
ference to his elder brother, Muhammad 
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Ali, Khun and Hidayiit Ali Khaa was a 
sulVicionfc choice within the meaniric; of 
Ex x\-13. This directed the male heirs 
bo miko a choice from among themselves 
when the last life estate terminated 
The words are : 

" Upon tho (Idabh of whichever of the three 
persons aforesaid shall longest survive the 
said estate shall go and belong to whichever 
of the lawful male heirs of the said Nawab 
All Baza Khan shall be choson by tho said 
male heirs as the fittest person to succeed to 
the said estate. ” 

Fateh Ali Khan wis distinctly chosen 
as the fittost person and from this it 
can only be implied that he was the 
fittest person to succeed to the said es- 
tate. The circumsbanoe that Nasir Ali 
Khan had assumed a power of devise 
over the Ali Bazabad property which he 
did not possess does not affect the selec- 
tion of Fateh Ali Khan as the fittest 
person. 

If, however, it be considered that the 
said male heirs were unable to agree 
within a reasonable time another point 
arises. Reference has already been made 
to the confirmation of the title of 
Nawab upon Nasir Ali Khan Under 
tho provisions of Ex. A-39 the title of 
Nawab was to be conferred in future m 
tho following manner : 

“ This title will henooforth be heroditAry 
in your family, and will descend to the fit- 
test member of the family by the same rule 
as that by which the estates devolve accord- 
ing to your family custom provided that such 
member shall on each devolution of tho title 
be formally approved of by tho Viceroy and 
Governor-Oenoral of India as a deserving 
representative of tho family. ” 

Before the title could descend it then 
had to bo determined that tho now 
holder should be the “ fittest member " 
of the family and he had to be recognised 
by the Viceroy and Governor-General as 
a deserving representative of the family. 
There was unfortunately superadded a 
qualification which is meaningless that 
the estates would devolve " according to 
the family custom ” to the fittest mem- 
ber There was no much family ous- 
tom and the estates held by Nasir Ali 
Khan were held under a variety of titles 
In Nawabganj- Aliabad he held as a 
devisee in an estate governed by Act 1 
of 1869. In Musalla he held as the 
devisee of a full proprietary estate 
granted to Sir Nawazish Ali Khan. In 
Khalikabad be held as mutwalli and in 
Ali Bazabad he held a life estate under 
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a special grant. But rejecting this- 
qualifioation this much is clear. Be- 
fore the title could descend it had to be 
shown that the new title holder was the 
fittest member of the family and a 
deserving representative of the family. 
On 6th July 1897 more than seven 
months after Nawab Nasir Ali Khan’s 
death the Assistant Secretary to the 
Government of India, Foreign Depart- 
ment, wrote Ex. A-22 and in Ex -22 it is 
noted that the Government of India ac- 
cepts the Punjab Government’s recogni- 
tion of Fateh Ali Khan as head of the 
family (in other words aooording to 
Ex. A-39 " the fittest member of the 
family ”J and farther accepts him as a 
deserving representative of the family. 
The title of Nawab in consequence was 
declared to descend to him in accor- 
dance with the terms of Ex. A-39. This 
recognition can only he looked at in two’ 
ways. It is either a ratification of tho' 
choice of the heirs or, assuming that 
the ohoico of the heirs had not been 
made, it is an appointment by the' 
Lieutenant Governor under the terms 
of Ex. A-13 

I cannot agree with tho learned 
trial Judge that the Lieutenant Gov- 
ernor merely accepted the position 
under the belief that he was carrying 
out the wishes of the family. This 
would imply that the Lieutenant 
Governor of the Punjab, who in April 
1897 was Sir Mack worth Young, was 
ignorant of the terms of the grant Ex. 
A-13. Nor do I understand tho force of 
tho argument advanced by the learned 
trial Judge that tho Lieutenant Gover- 
nor took a different view in 1911. It 
was for Sir Mackworth Young to decide 
the matter finally. Sir Louis Dane 
could not reopen the matter in 1911. It 
is not proved that either Sir Mack- 
worth Young or his predecessor Sir 
Dannis Fitzpatrick (Sir Mackworth 
Young succeeded Sir Dannis Fitzpatrick 
on the 6th March 1897) made a formal 
seleotion of Fateh Ali under the provi- 
sions of Ex. A-13 There was no neces- 
sity for this to he done if the heirs had 
already made the choice, and tho cir- 
cumstance that no formal selection was 
made would indicate that the heirs had 
made a choice. But if the heirs had not 
made the choice I consider that Ex. A-22 
was a Butfioient selection by the Lieute- 
nant Governor of the Punjab. 
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These hadings dispose in ed'ect of the 
appeal in so far as it relates to the Ali 
Bazabad property. It was, however, 
urged on this Court by Sir Tej Bahadur 
Sapru that even if his case fails on the 
question of choice by the heirs of selec- 
tion by the Lieutenant Governor the ap- 
peal must succeed on the ground that the 
plaintiff had not made out any title in 
the Ali Bazabad property. The plain- 
tiff b.ad of course to succeed on the 
strength of his own title nob on the 
weakness of the defendant’s title and if 
the heirs have not made a choice and 
the Lieutenant Governor has not made 
a selection the question as to who should 
succeed to the Ali Bazabad property has 
still to be determined. The heirs not 
having made the choice within a rea- 
sonable time it would be for the Lieute- 
nant Governor to make the selection 
now. The plaintiff has no title and so 
the appeal should succeed on this point. 
This was the argument of Sii Tej Baha- 
dur Sapru. I think it desirable to ar- 
rive at a decision on this plea although 
on my previous findings the plea does 
not arise The learned trial Judge de- 
cided against this plea on the ground 
that th^ defendant was estopped from 
setting it up. He relied on the decision 
in Board v. Board (6). This was a 
decision of a Bench in 187J. A certain 
Bobert Ameshbury was " tenant by the 
Court ” of certain property. When ho 
died he had nothing to devise therein. 
His son Joseph Amesbury was heir-at- 
law. Robert Amesbury, however, made a 
will leaving the property to Bobeoca 
Amesbury for life and to a certain Wil- 
liam Board in fee Joseph Amesbury 
did not claim the property within 
twenty years. On Rebecca’s death Wil- 
liam Board claimed as Bebacca’s re- 
presentative. Rebecca’s representative 
assorted that Rebecca had acquired 
independently of the will a prescriptive 
title to the property. It was held that 
ho was estopped from baking this plea. 

The view taken was that the holder of 
the life estate and the remainder man 
must be considered as one and that the 
holder of the life estate who had entered 
under the will could not agaiust the 
will assort an adverse title derived in- 
dependently against the remainder man. 
If the facts in this case were as the facts 

(G) [107-1] 9 Q. B. 48=43 L. J. Q. B. 4=22 
W. R. 20G=29 L. T. 459. 
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in Board v. Board (6), the decision of 
the learned Judges therein would be of 
great importance. But here the facta 
are different. If there is a finding that 
there has been no choice by the heirs 
and that there has been no selection by 
the Lieutenant Governor the Ali Baza- 
bad estate will have vested in no one. 
There can be no assertion of adverse 
possession by Fateh Ali Ehan or his 
heirs for we find from the precis of facts 
to which reference has already been 
made (Ex. A-152J that Fateh Ali Khan 
asserted in 1911 that he had been duly 
elected by the family. He accep>ted the 
terms of the grant without demur. 1 
agree that it is not open to the defen- 
dant to assert a title by adverse posses- 
sion as against the plaintiff. But he 
is certainly not estopped from point- 
ing out that neither he nor the plain-I 
tiff has any title except under the 
provisions of Ex. A-13. That is all 
which he s.ay9. Before an estoppel can 
take place it would be necessary for 
the plaintiff to establish that he had 
been led to do something detrimental to 
his own interests owing to the action 
of Sir Fateh Ali Khan. It has not been 
established that he did anything detri l 
mental to his interests and he has to 
meet the position that Sir Fateh Ali 
Khan all along claimed under Ex. A-13. 
It has further been urged that it was 
not oompetent for Sir Fateh Ali Khan 
while taking advantage of the terms of 
the will Ex. 2 to repudiate any portion 
of it I do not find, however, that there 
has been any attempt to repudiate the 
will. I thus find that that the Ali Baza- 
bad property was acquired by Fateh 
Ali Khan under the terms of Ex. A-13. 
Mr. Hasan Imam suggested that in any 
circumstances the plaintiff should sue* 
ceed here under a family arrangement^ 
apart from the absence of registered 
deeds. How could the family make an 
arrangement except according to the 
provisions of Ex. A-13 ? I decide against 
this plea. The appeal should therefore 
succeed in respect of the property in Sch. 3. 

I now come to the portion of the ap- 
peal which has reference to the Khalika- 
bad property. This property formed the 
subject of an admittedly valid wakf 
created by Nawab Nasir Ali Khan on 
17th June 1892 The defendant had 
from the commencement asserted that 
this Court had no jurisdiction to decide 
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the plaintiff’s olaim in respect of the 
wakf property. He repeats the plea 
here. Sir Tej Bahadur Sapru on his be- 
half, while recognizing that the plaintiff 
had a right under the provisions of 
S. 17, Civil P. C. to ask for possession 
of the Punjab property other than the 
Khalikabad property argued that the 
Court has no jurisdiction to declare the 
plaintiff mutwalli of the Khalikabad 
property as the Punjab Courts alone 
would have jurisdiction to decide that 
point. His case wai that is so far 
as the Khalikabad property was concerned 
the suit was not to obtain relief in res- 
pect of property but to obtain a declara- 
tion of title as mutwalli under the terms 
of Ex. 4 which this Court has no juris- 
diction to grant. In order to determine 
whether this Court has or has not juris- 
diction to grant that relief it is neces- 
sary to look closely at the conditions of 
appointment of mutwalli under the terms 
of the deed of wakf Ex. 4. The transla- 
tion gives the conditions as follows : 

"I hftva for my li/a timo fixod tho trustee- 
ship to my owa peraon without any partner. 
And after mo the question of trusteeship will 
devolve upon the pardon who will succeed 
after mo." 

The question which I have to consider 
13 whether this Court can determine this 
question. Nawab Nasir Ali Khan was 
certainly succeeded by Nawab Sir Fateh 
Ali Khan in every respect and as such a 
successor (janashiu) Sir Fateh Ali Khan 
became mutwalli. But the question is, 
is the successor to Sir Fateh Ali Khan in 
this sense of the word who will become 
mutwalli ? What this Court has decided 
so far is that the plaintiff must succeed 
in respect of the Nawabganj Aliabad pro- 
perty — if in no other manner— by intes- 
tate succession as the heir of Nawab 
Nasir Ali Khan and that he must succeed 
ia respect of the Musalla property if in 
no other manner by intestate succession 
as heir of Nawab Nasir Ali Khan. His 
suit fails in respect of the Ali Razabad 
property as the estate, according to the 
terms of the grant Ex. A-13 vested as 
heritable estate in Sir Fateh Ali Khan 
But it has not decided and cannot decide 
the question of succession as mutwalli 
for the question of succession to the ofhce 
of mutwalli is inseparably connected 
with the question of succession to the 
title of Nawab. Ex. A 39 was executed 
on ist January 1892. Ex 4 wasexeouted 
on 17 tb June 1892. 


Tho Viceroy and Governor-General has 
not yet determined who is to be heredi- 
tary Nawab and in accordance with the 
terms of the sanad (Ex. A-39) the suc- 
cessor must be the fittest member of the 
family who is also a deserving represen- 
tative of tho family. According to my 
view it is that successor who is entitled 
to obtain tho post of mutwalli. If the 
view be taken that the future holder of 
the Njiwabganj- Aliabiid and tho Musalla 
estates is to bo considered tho successor 
of Nasir Ali Khan it would be possible 
for a transferee uf those estates uncon- 
neotel with the family to obtain the ap- 
pointment of mutwalli. We h.avo here a 
clear line of guidance. It ia for the 
Viceroy to determine who ia to be head 
of tho family provided he be a deserving 
representative ; and so long as a deserv- 
ing representative can he found, the head 
of the family will bo created a heredi- 
tary Nawab, and it is that hereditary 
Nawab who will be the mutwalli in res- 
pect of the Khalikabad property. 1 there- 
fore consider that apart from the ques- 
tion of jurisdiction the appeal must suc- 
ceed in respect of the property in Sch o. 

The next question for determination is 
in respect of a portion of the under-pro- 
priobary rights in a village called Rim- 
nagar Simra No 23, Sch. 1. This is a 
village 'in the Bahraich District the 
superior rights of which appertain to the 
Nawabganj- Aliabad property. On 2l3b 
August 1906, Nawab Fateh Ali Khan 
purchased a portion of the under-pro- 
prietary rights in that village. The sale 
certificate is Ex- A-7. The learned trial 
Judge decided at o. p. 54 that under the 
rule of merger stated in S. 101, Act 4 of 
1882, these under-prupriefcary rights 
merged in the estate of Nawabganj-Alia- 
bad It appears to me that they did not 
do so. On the construction which I have 
placed on Ex. 3 Sir Fateh Ali Khan 
obtained only a life-estate in Nawabganj- 
Aliabad. He never became absolutely 
entitled to the property. Thus it must 
be held that there is no merger The ap- 
peal must succeed on this point. 

There is another point. Nasir Ali 
Khan during his lifetime acquired a 
house adjoining tho Mubarak Haveli. It 
is the case for the defendant that this 
house was absorbed in tho Mubarak Ha- 
veli and ia tho division of tho Mubarak 
Haveli this house should be included. 
But on the facts E find that although this 
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house adjoins fche Mubarak Haveli it has 
never'become amalgamated with the Mu- 
barak Haveli It remained the property 
of Nasir Ali Khan and has rightly been 
held to devolve upon the plaintiff as his 
heir by intestate sucoessions The ap- 
peal therefore fails upon this point. Sir 
Tej Bahadur Sapru did not argue on 
ground 24 of appeal in reference to 
mesne profits. I find the decree correct 
on th.s point. But the amount will be 
varied according to the variation in the 
appellate decree. As a result 1 should 
allow the defendant’s appeal No. 116 to 
this extent. I should exclude from the 
relief awarded to the plaintiff all the 
properties in Schs. 3 and 5 and the 
under-proprietary rights in Tlamnagar 
Simra No. 23 in Soh. 1. The costs 
should be borne according to success and 
failure. 

I now come to the plaintiff's cppeal. 
This can shortly bo disposed of The 
plaintiff objects to having received only 
a declaration in respect of one- third of 
the Mubarak Haveli. Ho asks for posses- 
sion Sir Tej Bahadur Sapru on behalf 
of the defendant did not oppose this 
prayer. He agreed that possession should 
bo given to the plaintiff over one-third 
of the Mubarak Haveli. The plei is a 
good plea and the appeal is accepted to 
this extent. The remaining plea relates 
to relief in respect of certain land co- 
vered by the deed of wakf Ex 4. As I 
have previously found that this Court is 
not competent to determine who should 
be the mutwalli the appeal must fail on 
this ground On my finding the plaintiff 
is not the mutwalli at present. Ho may 
subsequently be held to bo the mutwalli. 
When ho has obtaineil that position it 
will then bo open to him to seek for re- 
lief under this head The failure of this 
plea will not operate as res judicata. As 
the plaintiff has suooeeled in respect to 
about half the relief sought in his appeal 
and has faileti in respect to about half of 
his relief I consider that the plaintiff and 
the defendant should pay their own costs 
in respect of the Appeal No. 147 of 1927. 

Raza, J. — I entirely agree, I have 
nothing to add to the judgment which has 
been delivered by the Hon'ble the Chief 
Tudge. [ adopt the judgment 

VB./r.K. Order azcordinqly 
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Wazir Hasan, J. 

Pan-rJiu — Applicant. 

v. 

Jumman — Opposite Party. 

Civil Revn. Appln. No. IG of 1929, 
Decided on 18th duly 1929, from order 
of Dist. and Sess. Judge, Honda, D/- 2 l= 3 b 
November 192R. 

(a) Criminal P. C., S. 195 (3) — Court of 
Subordinate Judge exercising power of 
Judge of Small Cause Court is subordinate 
to District Judge. 

Uadar lub-S ^3) fclia Court of tlio Diatric' 
Judge 13 the principal Court liaviiig original 
junadictiou within the loc.al limits lu which 
a Oourb of Subordinate Tudge OTercisiuji 
powerq of a Tudge of Small Cau>Jo Court \\ 
aituate and tho Court of Siibordiuate ,1 udg'^ 
19 subordinate to it. Tboraforo, the Distri:;:: 
Judge has jurisdiction to ontertaiu an app»il 
from the order of the Subordinate Judge pn,- 
ed under S 47G-B 20 O. C. 223, Ref . 1 Vv 

Jj. J. 20'; 2 Pat. h. J, 1, Di^t, LP 516 C ij 

(b) Oudh Courts Act (1925). S. 7— Juris- 
diction conferred on Chief Court is not 
“ ordinary ” original civil jurisdiction. 

Though it may be conceded that aooordin,? 
to S. 7 the Chief Court of Oudh has original 
jurisdiction in civil matters over certairt 
classes, yet it cannot be considered to b? 
Court of " ordinary *' original civil jiiriadir- 
tion as required by S. lO.'j (3), Criminal P. G , 
because jurisdiction conferred by 3. 7 is not 
an *' ordinary ” original civil jurisdiction. 

[P .516 C 3] 

Motilal SaJesena — tor Applicanc. 

All Zaheei for Opposite Party. 

Judifment. — This is an application 
under S. 115, Civil P. C Tho circum- 
stances are as follows; 

The respondent held a decree against 
the applicant pissed by tho Court of tho 
Mnnsif of Qiiserganj. On an applici- 
tion being made by tho apiilicinb to tho 
said Court for reaording full satisfactiori 
of the decree nobico was issued to an-f 
effected on the respondent in respeot, of 
the certification proceedings liub tho res- 
pondent did nob appear and an ex parfco 
order recording the full satisfaction of 
the decree was made on fibb AugnsL 1926 
In February 1928 fche rospnn lent ma lo 
an application for execution of the decree 
in the Court of fche Subordinate Judge of 
Bahraich exercising powers of a Judge of 
Small Cause Court. The execution pro- 
ceeded to certain stage hub finally tlio 
case was consigned bo records. The ap- 
plioant then presented a petition to tho 
Subordinate Judge, praying that the 
pondent hs prosecute 1 under S ^1.0 


Panchu V. Jumman (Wazir Hasan. J.) 
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I P. C. The learned Subordinate Judge 
accepted the prayer oE the petitioner and 
took proceedings under S. 476-B, Crimi- 
nal P. C. From the order of the learned 
Subordinate Judge the respondent pre- 
ferred an appeal to the Court of the Dis- 
trict Judge of Gonda. The learned Judge 
considered the appeal on its merits and 
held that no good purpose would ho ser- 
ved by instituting a prosecution. He 
accordingly allowed the appeal and 
ordered the withdrawal of the complaint 
made by the Subordinate Judge. Against 
this order of the learned District Judge 
the present application in revision is 
made 

On the merits of the case I am not 
prepared to interfere with the order of 
the learned District Judge but a point of 
law was raised to the effect that the 
learned District Judge had no jurisdic- 
tion to entertain the appeal from the 
order of the Subordinate Judge passed 
under S ITb-B, Criminal P. C In sup- 
port of this contention two cases decided 
by the High Court at Patna were cited: 
Amhika v Emperor (l) and Sukhdeo v 
Dist. Mac.t Mu:zaffcrpiLr (2) The first 
mentioned case purports to follow a deci- 
sion of the Allahabad High Court in 
Ajodhta Prasad v Ram Lai (3). I do 
not propose bo consider these oases on 
two grounds. Ground 1 is that since the 
decision of tliose cases the law has been 
materially altered and ground 2 is that 
the decision in those cases was not ac- 
cepted as applicable to Oudh in the case 
of Ram Dayal v Dwarka (1). 

In my opinion according to S. 195, 
sub-S, (3), Criminal P. C., there can be 
no question that the Court of the Dis- 
trict Judge is the principal Court having 
original civil ]uriadicbion within the 
local limits of whose jurisdiction the 
Court of the Subordinate Judge exercis- 
ing powers of a Judge of Small Cause 
Court is situate and this is so under the 
second portion of sub-S (3) rneutioued 
above. I further hold that eveu accord- 
ing to the first part of aub-S (3) the 
Court which originally ioitiated proceed- 
ings under S. 476-13, Criminal P. C., is 
the Court subordinate to the Court of 

" (1) U'JIG] 1 Pa*tVS.'T/72be)=3l'l[. "c~320=17 

Cr. Tj. J. 209. 

(2) [1917] 2 Pat. L. J. 1 -^38 I. C. 751=18 Or. 

L. J. 370. 

n) [1912] 31 All- 197. 

Hi [1917] 20 0. G. 223=12 I. C. 131= 1 0. L. 

J. 52J. 
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the District Judge because though a dec- 
ree passed by the Subordinate Judge in 
the exercise of his powers of a Judge of 
Small Cause Courtis not an appealable 
decree yet an appeal from such of his dec- 
rees as are appealable in law would ordi- 
narily lie to the Court of District Judge. 
Again if certain appeals wore to lie to 
the Chief Court, according to proviso (a), 
sub-S. (3), the Court of the District 
Judge would bo competent to entertain 
an appeal from proceedings initiated 
under S 476-B, Criminal P C In this 
connexion the definition of the expres- 
sion " District Judina ” in the General 
Glauses Aot, 1H97, and of “ District ” in 
S. 2 (4), Civil P C., 13 helpful and leads 
to the same conclusion at which I have 
leachod. 

It was argued that after the passing of 
the Oudh Courts Act 1925, the Chief 
Court of Oudh is a Court possessed of 
original civil jurisdiction and, therefore, 
the decision in Ram Dayal v Dwarka 
(4), is no longer relevant. Now the ori-, 
ginal jurisdiction of the Chief Court of; 
Oudli is conferred by S. 7, Oudh Courts^ 
Act 1925, and it may bo conceded that, 
according to that section the Chief; 
Court of Oudh has original jurisdiction! 
ill civil matters over a certain class of| 
cases hub suh-S. (3), S 195, Criminal 
P. G., speaks of " ordinary " originalj^ 
civil jurisdiction and to my mind the. 
jurisdiction conferred by R. 7, Oudlv 
Courts Act 1925, is not an " ordinary 
original civil jurisdiction. 

The application is dismissed with 
costs 

K.lM /ll.K. Applioaiinn disviisscd 
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Stctart, C. j., and R^za, J- 

Umrao — Accused — Appellant. 

v. 

Emperor — Opposite Party, 

Criminal Appeal No. 363 of 1929, De- 
cided on 26th July 1929, from order of 
Addl. Sess Judge, Bahraich, D/- 6-7-1929. 

Penal Code, S 302 — Death under circum- 
■tancei compatible with little elie than ir- 
ritant poiioning — Medical evidence aliio 
teitifying to same effect — Concluiion «,that 
death wai due to poiioning by accused 
held to be good concluiion 

The accused who was greatly displeased 
with tho wife of his brother, came to get her 
child from her. He tooli away the child 
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"without her oousent. Later on he waa over- 
perauaded by other men to let the child re- 
main. He then proceeded to give the child 
aome sweets. Directly afterwards the child 
was taken ill and died. The child'a viscera 
was sent to Chemical Examiner who deposed 
that an extract from viscera produced ting- 
ling sensation when rubbed on the tongue 
and killed frog on injection. He gave as his 
opinion that death was due to aconite poison- 
ing, The Civil Surgeon was of opinion from 
the condition of the mucous membrane of the 
stomach and the points of haemorrhage that 
death was due possibly to irritant poisoning. 
There were other symptoms which pointed to 
aconite poisoning. 

Held ; that child died under circumstances 
which would be compatible with little else 
than aconite poisoning and that the child 
was poisoned by the accused was a good con- 
clusion LP 519 C 1,2] 

H. F. Baliadurji — for Appelltvnfc. 

II, K. Ghose — for fclio Crown. 

Judgment. — Umrao Dafali, a man of 
thirty years of age, a resident of Bhiiya 
in the Bahraich District , has boon con- 
victed by the learned Additional Ses- 
sions Judge of Bahraich of an otfonce of 
murder under S. 302, I. P. C., and son- 
tenood to death subject to conhrmation 
by this Court. He appeals The refe- 
rence in confirmation is also Ijefore us 
The facts are those : llafizan, the 
daughter of Kaddu Dafali and Man gala, 
residents of a hamlet called Ghuranpura 
or Jignia Mahpal Singh in the village 
of Bhabharpur, Bahraich District, 
married about 1919, Abdulla the brother 
of the appellant and went .to reside in 
the house in which he and the appellant 
lived in the village of Bhitya. At first 
her marriage with Abdulla was success- 
ful Subsequently Abdulla became in- 
capacitated by lameness and was unable 
to work Umrao then apparently had to 
keep them While ready to keep his 
brother he was not ready to pay for the 
support of his brother’s wife. In 1926 
Hafizan was turned by Umrao out of the 
house. She went back to her father’s 
house. She was then pregnant Her 
son Mohammad Husain known by the 
pet name of Chummun is the deceased 
child with whoso murder Umrao has 
been charged. This child was born about 
July or August 1926 After his birth 
Hafizan returned to Abdulla. After a 
short time she was divorced and turned 
out of the house onoe more, Abdulla re- 
tainiug the custody of the child. She 
went back to her father On 5th Febru- 
ary 1929, she returned to Bhitya which 
is eighteen or nineteen miles from Bha- 
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bharpur. She clandestinely removed 
the child and brought him back to her 
father’s house on 6th February 1929. On 
7th Februaiy Umrao and a man called 
Ghafoor arrived at Jignia Mahpal Singh 
They went to the house of Halimat Eud- 
du’s brother. Ghafoor came to Euddu's 
house where he found Mangala. He asked 
Maugala to give back the child 
Tlie child was at that time with Hafizan 
who was in the fields When Hafizan 
returned, Mangala took the child to Eah- 
mab's house where the appellant was 
The appellant book the child upon his 
knee and apparently fondled it After a 
time ho returned the child to Mangala, 
who took him home. On Sth February 
1929, Umrao and Ghafoor wont away to 
another hamlet whence they returned 
with Rahim Bakhsh the lirother of 
Umrao’s mother. At that time Mangala 
and Hafizan were away but the child 
was in the house. Ihnrao and Ghafoor 
took the child up and were taking hiiu 
away when l\la^gala and Hafizan re- 
turned. We contiuue in the words of the 
witnesses themselves. Mangala has de- 
posed as to what happened subsequenth . 

“Thou L roquestod Umrao to 1l‘C bho boy r*^-- 
maiii with U3 till tho Id. Umrau said hd 
would by uo mean^ give the boy, and earned 
him away. I then asked Umrao to lob my 
daughter tiuckle tho child. He gave the child 
to me. I gave the child to my 'daughter. Ou 
account of shame from the presence of her 
husband’s elder brother Umiao, my daughtc’- 
turned round to suckle the bo\. Umrao 
rushed and snatched away the boy. Thou 
my daughter began to weep aud ary Thau 
I began to cry too. My daughter theu said 
that ho would bo no bettor than a man who 
had couneTion with his sister and his mother 
if ho took away tho boy. Umrao sr.artod oil 
with the boy saying that ho would be uo sou 
of hiH fibber if ho did not got ua all sitting in 
the police station at Sonwaii. Then he went 
away with tho boy up to a grove called tho 
Hidia grove. Behind him went 1 aud my 
younger daughter Nissa, besoechiug him to 
leave tho boy. Fakiroy bailor who was com- 
ing in the noon from his fields to his house 
and Batau who ivas iplibting wood in the 
grove met there. I told them that they had tho 
previous night made Umrao give the boy to me 
and now ho was taking away the boy. Fakirey 
and Batan entreated Umrao to giNO the boy 
till tho Id. Thau wo all sat down in tho 
grove.” 

“Umrao made the boy sit -on his legs an I 
gavo him sweots which be untied from the 
corner of an auganoha. The sweets wore two 
peaces of gur, half a ohattak iu weight. While 
the boy was eating gur Umrao kept him 
seabed on his logs. When ho had finished, 
Rahim Bakhsh and Gappu said that the boy 
should bo given to me Lo bo bakoti away, 
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Uxniiio said that day ho was giviDg me tho 
ley and il anything unboward happened ha 
would take another boy in return lor the boy 
given me.” 

yote : — Grappu ib Ghafoor. 

“I said 1 had nouriahud tho boy for two years 
with caro and nothing untoward had hap- 
pened i^nd that now if any such thing should 
happen 1 would give a boy to Umrao in ro- 
tLirn for that boy. Then the three started 
oil. Myself, my daughter, the boy, Fakiroy 
and Ratan Lodh started for our village. As 
we had gone a httle distance the boy’s head 
hang down. ^YhQu we went a little further 
ihe boy lost consciousnoas. I made my 
daughter Nissa ruu to call back Umrao and 
hm oompanion^. My daughter followed them 
to Hanbarpur but they took rapid strides 
and disappeared By the time my daughter 
came back the boy expired. When 1 reached 
home tho boy vomitted. I thought he was 
poBsessed and 1 went to a wizard. 1 told 
my daughter Hadzan to lay the boy on 
the square of Imam Sahib, while 
1 was going to call the magician. When 1 
came back I found the boy stark dead, 1 saw 
the boy. His teeth, lips and nails were all 
blaok,” 

llaiizdQ's account of the affair is this. 
Sbe says she did nob accompany her 
mother to the grove She says : 

“ The throe men went away with the child 
and my mother and my sister Nissa went 
behind them beseeching. My mother then 
came back with tho child. The boy was un~ 
ccnaoiou3 and hung hia bead down. He was 
perspiring, I put tho boy on the ohabutra 
Oi Fakiroy tailor. Tho boy vomitted six or 
seven times and expired there before my 
mother came back from the magician's house 
lo which she had gone His nails and teeth 
became black and his lips blue and his 
atcmach got oulged out.” 

Nissfia little girl of nine corroborated. 
Fakirey the tailor said 

” The next day when Umrao was going 
WiCh the baby 1 met him at lliddabagh. 
Ghafoor was with him. Maugala was behind 
tnem. She was oiitreatmg Umrao to leave 
the boy behind. 1 interceded and Umrao 
agreed. All of us sat there ou tho ground. 
Umrao gave the boy two lumps of gur about 
ball a chhatak in weight. The boy ate up 
:he gur. The throe men started towards 
Iheir village and wo started towards our vil- 
lage. 1 did not bear any condition imposed 
bv Umrao ai to the boy when giving him to 
Mangala. I did not hear him saying that 
:i the ohild did not f.iro well Umrao would 
take another boy from her. In the way tho 
child beoame unwell. Mangala asked mo and 
1 said the boy was either possessed by somo- 
tbiDg or there was poison in gur. 

Babaa said - 

” Umrao with the child, Ghafoor and 
Hahim Baksh came to Hidda grove followed 
by Nissa and Mangala entreating them to 
leave the boy till Id. I was splitting wood in 
that Hidda grove. Fakirey came there. I 
and Fakirey admonished Umrao and ho ac- 
ceded to our request. We all sat down on 
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the ground. Umrao from his dhoti's corner~ 
took out two lumps of gur and gave them to 
the boy who ate it up. Then Umrao gave the 
boy to Mangala. Umrao said if tho boy 
should bo unwell or die ho would take back 
a boy in return. Mangala said she had nour- 
ishod the boy 2^ years and he had not come 
to grief.” 

We have in places altered the trans- 
lation in the printed book. We have 
corrected the translation from the Verna- 
cular. Thus according to this story 
the boy who was apparently in good 
health was given some sugar by the 
appellant. Almost directly after he 
had eaten it be was taken violently ill 
and he died in a very short time after- 
wards Before we go any further we 
should dispose of a plea in defence which, 
while recognizing that tho child was 
poisoned, suggests that he was poisoned 
nob by tho appellant but by his own 
grandmother Mt. Mangala. Wo have 
already referred to Ghafoor and Bahim 
Bakhsh. Ghafoor was arrested in con- 
nexion with the murder bub as there 
was not sufficient evidence against him 
he was discharged. lie has given ovi- 
dence for the defence So has Rahim 
Bakhsh.* According to these witnesses 
Mangala at first agreed that the appel- 
lant and Ghafoor should take the boy 
away. Ghafoor says . 

”Wheii Umrao sbartod with the boy Mangala 
said that ten koaes had to bo travelled and 
tho boy might cry in the way and ao Umrao 
should take with him swoota to give tho boy. 
So saying she tied a piece of gur to the corner 
of Umrao’s angauoha. The gur was about a 
chhatak. Umrao started with the boy 
Mangala and Nissa came along with us en- 
treating Umrao to lot the boy remain till the 
Id. Umrao did not heed So the two followed 
UH to tho Hidda grove. There Batan and 
Fakirey tailor wore cooling thomaelvoa m 
tho grove.” 

“ Mangala said to Fakirey that Umrao had 
brought her daughter’s son and was not 
listening to oritreatioK Fakirey and Batan 
recommended bo Umrao that he should let 
the boy lemain till the Id. Umrao said that 
lb was wrong for IlafiZiin to steal away the 
boy. Then at the request of myself, Bahim 
Bakhsh, Fakirey and Batan, Umrao gave tho 
hoy to Mangala and made tho boy oat the gur 
(mithai) which was tied at the corner of his 
angauoha.” 

Bahim Bakhsh said 

“ Mangala took tho boy from Haflzan and 
gave him to Umrao. Mangala tied gur in 
Umrao's angauoha while Hafizan was auck- 
liog tho boy and said that " whenever the 
boy should cry Umrao should give him 
tho gur as a distance of ten koscs had 
to be covered. Umrao started homeward 
with the boy. I and Ghafoor were 
with him. Mt, Mangala and Haflzan camQr 
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along with ua in tho way making en- 
treatiea. Aftoc a shotb distance we came to 
a grove called the Hidda grove. Then Ratan 
Lodh and Fakirey tailor met us. Mfc. Man- 
gala said to them that she was entreating 
Umrao to let the boy remain with her for a 
mouth but Umrao did not heed. Fakirey 
and Ratan Lodh also asked Umrao to leave 
the boy for a month which was not a long 
time. We too said that the boy might be 
allowed to remain. Umrao gave back the 
boy to Mt. Mangala. Umrao then untied the 
Bweet^ (mithai) that is the same gur and gave 
it to the boy. The boy began to eat gur, " 
Here is a sharp conflict; of evidence. 
If Mangala, Nissa, Fakirey and Batan 
are telling the truth the gur was with 
the appellant and the appellant gave it 
to the boy to eat. If Ghafoor and 
Bahim Bakhsh are telling the truth it 
was Mangala who was responsible for 
giving the gur to the boy. It is noticea- 
ble that Fakirey and Batan appear to 
be independent witnesses. It is also 
noticeable that neither of them was 
cross-examined on this point Ghafoor 
was the appellant’s associate all through 
the matter. Bahim Bakhsh is his 
mother’s brother. It is true that the 
families are inter-related. There is 
further this fact. Haflzan has deposed 
that while she was at Bhitya the son of 
Sarfaraz, another brother of Umrao was 
drowned and that she was charged by 
Umiao and the family with having 
drowned the boy. She says that Umrao 
told her (here wo are oorrocting the 
English of the record) that he would 
deal with her in such a manner that she 
would nob bo able to lob her liver go be- 
cause she would be gripping it in agony. 
Both Ghafoor and Bahim Bakhsh de- 
posed to the drowning of Sarfaraz’s son 
bub both deposed a complete ignorance 
of Hafizan having been charged with 
complicity in the child’s death. We do 
not wish to strain the point but there 
mav be some connexion between the 
death of the son of Sarfaraz and the 
present affair. The learned Sessions 
Judge and the assessors all found the 
appellant guilty and they thus found 
that Mangala, Nissa, Fakirey and Batan 
were tolling the truth and that Ghafoor 
and Rihim were nob telling the truth 
Wo are of the same opinion. The case 
then stands as follows : The appellant 
was greatly displeased with Haflzan. 
He came to get the child back. He took 
away the child without the consent of 
the mother. Later on he was over- 
persuaded by other men to let the child 
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remain. He then proceeded to give thej 
chili some sweets. Directly afterwardsi 
the child was taken ill and died The' 
child’s viscera was sent to the Chemi- 
cal Examiner who deposed that an 
extract from the viscera produced a| 
tingling and numbing sensation whenj 
rubbed on the tongue and killed a frog 
on injection He gave it as his opinion 
that the death of the child was due to 
aconite poisoning. In Taylor’s well 
known work on Medical Jurisprudence, 
8bh Edn.Vol. 2, p. 718 it is stated ■ 

*' Aoonilie may bo oxbracbed from organic 
liquids by means of Sbas'a process for bho 
separabion of bho alkaloids. In this way and' 
by applying the tost of taste and that of 
physiologioal action on animals (mice or 
frogs) a very minute trace of aconitine may 
bo detooted. " 

Wo hold that bho child died in cir- 
cumstances which would be compitiblei 
with little else than irritant poisoning.! 
The Civil Surgeon was of opinion from 
the condition of the mucous membrane 
of the stomach and the points of hae- 
morrhage that death was due possibly 
to an irritant poison. There wore other 
symptoms which pointed to poisoning 
with aconite. We have been unable to 
ascertain that the discolouration of the 
nails or teeth after death is a necessary 
symptom of poisoning by aconite but 
this discolouration might well follow 
intense irritation. Evan in the absence 
of the medical evidence a conclusion that 
the child was poisoned could be a good 
conclusion, bub when the other evi- 
dence is road with the medical evidence 
it appears to us that we are not justifled 
at arriving at any conclusion other than 
tho conclusion on which the Court ar- 
rived. The question of motive is difli- 
cult. In the first place it was not easy 
for the Court to ascertain every aspect 
of the case from the witnesses. The 
people who had tho most intimate 
knowledge of the facts were all Dafalis. 
Dafalis anywhere are nob an intelligent 
class and in tho particular part where 
they reside would probably be most 
unintelligent This much, however, is 
clear. Umrao hated Hafizan and was 
apparently ready to do anything to in- 
jure Haflzan. We believe her evidence 
when she says that Umrao attributed 
the death of the son of hia brother Sar- 
faraz to her. It may have been that he 
wished to deprive her of her son. It 
may have been that he had hoped being 
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an ignorant man fchat if he poisoned the 
deceased child Hafizan might be sus- 
pected of murder It is noticeable that 
his witnesses have endeavoured to im- 
plicate Hafizan's mother. The learned 
counsel who appeared for the appellant 
put up as good a case for him as was 
possible. The gentleman in question is 
a very experienced counsel in criminal 
cases. He was, however, unable to put 
thn case any higher than this He said 
that even if the Court took the view on 
the evidence that the appellant gave the 
sugar to the child it appears to us im- 
possible to take any other view — there 
was a possibility that the appellant 
was unaware of the fact that the sugar 
contained poison. He did not en- 
deavour to contest the finding of the 
Sessions Judge that the boy had 
been poisoned This plea is altogether 
insufficient. We accordingly find that 
the appellant has been rightly convicted 
The offence was particularly cruel and 
there can be no question of mitigation. 
We accordingly dismiss the appeal, up- 
hold the conviction, confirm the sen- 
tence and direct that Umrao be hanged 
by the neck till he be dead. 

V B /r.K. Appeal dismissed. 
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Wazih Hasan, Ag. C. J., and 
Pqllan, J. 

Mt Amina Biln — Plaintitt' — Appel- 
lant. 

V. 

Mohammad Ibrahim and another — 
Defendants — Respondents 

Second Appeal No 201 of 1928, Deci- 
ded on 20th November 1928, from decree 
of Sub-Judge, Rai Barelly, D/- 17th Fe- 
bruary 1920. 

(a) Mahomedan Law — Dower can be fixed 
«fker marrige. 

A dower can bo fixod at a period later than 
the celebration of the marriage. .4. I. R. 1926 
Oudh 186 and 3 All. 266 (P. C.). Foil. 

[P 521 C 1] 

(b) Tranifer of Property Act, S. 53 — Gift 
to wife*— Huiband indebted but having auffi- 
•cient property — Gift cannot be avoided. 

Paying one creditor in full and leaving 
others unpaid is not regarded in law to bo 
voidable at the instance of a creditor. 

Where a husband discharges his liability 
for his dower debt by a gift of a portion of his 
property in favour of his wife, the mere fact 
that he was heavily indebted at the time -of 
I he gift is no ground for refusing to give efiect 
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to the gift, particularly when he is still pos- 
sessed of largo immovable property to satisfy 
other creditors- A. I. R. 1915 P. 0. 115, Foil. 

[P 521 0 2] 

Akhlak Husain — for Appellant. 

Akhtar Husain — for Respondeat 1. 

Judgment. — -This is the plaintiff’s 
appeal from the decree of the Subordi- 
nate Judge of Rai Bareli dated 17th Feb- 
ruary 1928 affirming the decree of the 
Munsif of Dalinau dated 12th Novem- 
ber 1927, The plaintiff is tbe wife 
of one Abdul Wahab, who was arrayed as 
defendant 2 in the suit out of which this 
appeal arises Shaikh Muhammad Ibra- 
him defendant 1 holds a decree for simple 
money debt against Abdul Wahab In 
execution of that decree he desires to at- 
tach and bring to sale the property which 
is the subject matter of the present suit. 
The plaintiff intervenes in execution pro- 
ceedings with a claim that the property 
in question had been gifted to her by her 
husband, Abdul Wahab, in lieu of a por- 
tion of her dower debt by a registered 
deed executed on 23rd December 1926. 
This claim was rejected by the Court 
seized of the execution proceedings. In 
consequence of this the present suit was 
brought. The relief claimed is a decla- 
ration that the property in question is 
not liable to be sold in execution of the 
decree held by defendant 1 as against' 
Abdul Wahab defendant 2 The ground 
on which the relief is claimed is the 
same which was urged by her in the exe- 
cution proceedings to which reference 
has already been made. The only de- 
fence to the suit with which we are con- 
cerned was that the deed of gift is a ficti- 
tious transaction in the sense that there 
was no dower debt subsisting on the date 
of its execution in favour of the plaintiff 
and if that was true the deed was clearly 
voidable at tbe option of the creditor in 
virtue of the provisions of S- 53, T. P. 
Act. 1882. The Courts below have given 
effect to this defence both in the premi- 
ses and in conclusion. 

The judgment of the lower appellabn 
Court is primarily founded on conjectures 
and suspicions and with the aid of coun- 
sel on both sides we endeavoured to ex- 
tract any definite finding on the question 
as to whether the dower debt had been 
paid up before the execution of the deed 
of 'gift in question. The judgment at 
best can be interpreted to mean that it 
has not been proved that the wife's dower 
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subsisted as a debt on tbe date of the 
execution of the deed of gift. But if 
there is no finding and indeed there is no 
evidenee, which could have supported 
such a finding, had it been given that 
the dower debt had been satisfied the 
learned Subordinate Judge’s surmises 
that it might have been paid up before 
because it was not shown to have been 
subsisting on the date of the gift is of no 
oostsequenoe whatsoever. Tho facts which 
are not disputed are that the plaintiff is 
the married wife of Abdul Wahab and 
that a dower of at least Rs. 10,000 was 
fixed either at the marriage or at a subse- 
quent period by the husband. The evidence 
furnished by the recitals in the deed of 
gift, which deed was proved by formal 
evidence as against the respondent, 
though not conclusive in its nature is 
eertainly admissible It recites the fact 
of marriage, the fixing of dower at the 
figure of Rs 10,000 and it recites the 
further fact of the husband discharging 
his obligation in respect of the dower 
debt to the extent of Rs. 1,000 by mak- 
ing transfer of a portion of his immova- 
ble property. That the dower could be 
jfixed at a period later than the celebra- 
'tion of the marriage is a proposition 
which cannot be disputed 4 Benoh of 
this Court to which one of us was a party 
had occasion to consider this matter in 
uase of Bashir Ahmad v Zohaida Khatun 
(1). On the authority of a decision of 
their Lordships of the Judicial Commit- 
tee in the case of Kamarumssa Biht 
v. Ilussaini Bibi (2), it was held in that 
case that if no dower is fixed at the mar- 
riage it may bo fixed later. 

We must, therefore start with tho ini- 
tial fact that at least a sum of Rs 1,000 
was the amount of dower fixed in favour 
of the wife by the husband. Tho liabi- 
lity to discharge this dower debt rests on 
tbe husband and will continue to rest 
till he satisfies it. There is no evidence 
on the record, indeed there was no posi- 
tive case to that effect, that he had ever 
satisfied it at a date earlier than tho date 
of the execution of the deed of gift. It 
follows that *!he dower debt to that ex- 
tent was subsisting on the said date . By 
means of the transfer of a portion of his 
immovable property under the deed of 
gift in question, the husband discharges 

“(ij A. I.'Rn9-26 Oudir 1 06 =1 Lu 83=x^ 
O. 0. 109. 

(2) [1881] 3 All. 2CG (P. C.), 


his liability for his dower debt, [f there 
were nothing else tbe transactiou of gift 
must be upheld in favour of the wife but 
it is said that it cannot be so upheld be- 
cause Abdul Wabab was heavily indebted 
on the date of execution of the deed of 
gift It is true and that is the finding of 
the learned Subordinate Judge that 
Abdul Wahab was so indebted. That 
however, is no ground for refusing to 
give effect to the gift In those circum- 
stances the provisions of S. 53, T. P. Act, 
1882, are also not applicable. It is ad- 
mitted that Abdul Wahab is still posses- 
sed of large immovable property The 
share of his annual profits from zemin- 
dari, according to the finding of the 
learned Subordinate Judge, is about 
Rs. 2,000. Abdul Wahab’s act of brans-, 
ferring a small portion of his immovable] 
property to his wife in lieu of a portion 
of her dower debt in the circumstances of 
this case amounts to no more than pay- 
ing one creditor in full and leaving others 
unpaid Such an act is not regard in 
law to be voidable at the instance of ai 
creditor. VVe may here with advantagel 
quote a passage from a decision of their 
Lordships of the Judicial Committee in 
the case of Musahar Sahu v Hakim 
Lai (3): 

“Ab a ma.bfcer of law their LordshipB bake it 
to be clear that in a case in which no conai- 
dGr.ition of the law of bankruptcy or insol- 
vency applies there is nothing to prevent a 
debcor'pay ing one creditor in full and leaving 
others unpaid, although tho result may be 
that the rest of bis assets will bo insuMcieut 
to provide for the payment of tho rest of his 
debts/’ 

The result is that the appeal is allowed 
the decree of the Courts below are dis- 
charged and the plaintiff’s claim is de- 
creed with costs in all tho throe Courts. 

W.S./n.K. Appeal allowed, 

(3) A. I. R. VJir, P G. ll"5=4irGal. rr2i^43 I 
A. 104 (P. C.) 
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Misra, J. 

Mohammad Ah — Plaintiff- Appellant. 

V 

Mumtaz Ah — Defendant Respon- 
dent. 

Second Appeal No. 296 of 1928, De- 
cided on 9th November 1928, from de- 
cree of Sub-Judge, Sultanpur. 0/- 23rd 
May 1928. 
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5L2 Oudh 

TruBis Act, S. 90 — Partition — Suit for — 
Perion acquiring certain right by virtue 
of being in poiBesaion of entire property 
cannot reiiit coheira' claim for partition. 

Persons inheriting property as heirs from 
a common ancostor are deemed as cosharers 
and possession of one is deemed to be the 
possession of the other. If one of them while 
in possession of the entire property derives 
an advantage, namely, tenanoy and under- 
proprietary rights m respect of seme plots 
by virtue of being in suoh possession, he can- 
not appropriate that advantage exclusively 
for himeelf but must be deemed to have 
derived it both for himself and his cosharer. 
He, therefore, cannot resist a coheir's claim 
for partition in respect of the plots. 

[P 523 G 1] 

M. Wasim — for Appellant. 

Naimullak — for Respondent. 

Judgment. — This is a plaintiii's ap- 
peal out of a suit for partition. Th^ 
parties to the suit are brothers, sons o^ 
one Sheikh Amjad Ali, resident of vil- 
lage Nandaura, district Sultanpur. The 
plaintiff-appellant hied a suit for parti- 
tion in respect of the property which 
had been inherited by.them either from 
their father Amjad Ali or from their 
grand-uncle Ramzan Ali. The dispute in 
this appeal relates to certain plots of 
land situate iu village Nandaura which 
have been proved to have been iu pos- 
session of the aforesaid Ramzan Ali, who 
died in 1890 and after whose death the 
parties to the suit inherited it These 
plots of land are Nos 161 old 196 new, 
old 187/1/aew 219. old 187/2/new 221. 
old 188/new 222, old 265/new 318, old 
315/n0w 390, old SlG/new 391, old 331/ 
new 408 old 466/new 555, and old 541/ 
new 657, which were recorded at the 
time of the regular settlement in the 
possession of Ramzan Ali himself free 
of rent and certain other numbers, which 
were old 163/n6W 190, old 183/new 216 
and old 51O/l/n0W 618, which were re- 
corded in the cultivation of tenants but 
had subsequently come into the posses- 
sion of Ramzan Ali. There were cer- 
tain other numbers, namely, old 325/ 
new 350, old 318/new 393, old 321/2/new, 
396, old 322/new 396, old 324/new 399 
and old 321/1/new 401 which were re- 
corded as parti. In 1915 the taluqdar 
of Kurwar, who is the owner of the vil- 
lage in which these plots of land are 
situate, instituted in the rent Court a 
suit for resumption in respect of these 
plots. The suit was hied against the 
defendant-respondent Mumtaz Ali who 
then happened to be in possession of all 


these plots of land. On 17th Septem- 
ber 1915 a oompromise was arrived at 
between the parties to this case under 
whioh tenancy rights were decreed in 
respect of three plots of land namely 
193 (reoent) 216 (recent) and 618 (re- 
cent) subject to the payment of an an- 
nual rent of Re. 1-4-0 and under-pro^ 
prietary rights in respect of 196, 219, 
221. 222. 318, 350, 390. 391. 393. 396, 
397, 399, 400. 408, 555 and 657 on the 
payment of under-proprietary rent of 
Rs. 17-0-3. All the plots of land are 
now admittedly in possession of the 
defendant- respondent, and the plaintiff- 
appellant claimed a half share in them. 

The learned Munsif of Musahrkhana 
at Sultanpur who tried the suit held 
that the property was joint property of 
the parties and by his decree dated 6th 
February 1928 decreed the plaiobiS’e 
suit for partition of a half share in res- 
pect of these plots 

On appeal, however, a different view 
was taken by the learned Subordinate 
Judge of Sultanpur, who by his decree 
dated 23rd May 1928, had dismissed the 
plaintiff's suit 

On appeal it is contended before mej 
that the decision of the learned Sub- 
ordinate Jucjge is wrong and that the 
plaintiff is entitled to a half share in the 
plots in suit. After hearing the parties 
I have come to the conclusion that the 
judgment of the learned Subordinate 
Judge is erroneous and cannot be up- 
hold. I will now proceed to give ray 
reasons for arriving at this conclusion 

It has not been contested before me that 
all these plots of land were in the posses- 
sion of Ramzan Ali. Indeed this was 
admitted by the defendant-appellant in 
the resumption case (vide Ex. 2). It is 
also admitted before me that these plots 
of land came into the possession of the 
defendant-respondent as heir of Ramzan 
Ali It, therefore, appears to me that 
if any right had been obtained by the 
defendant-respondent in respect of these 
plots of land by virtue of a oompromise 
with the taluqdar, suoh rights must be 
ascribed to the rights of Ramzan Ali 
whose heir he happens to be If 
such be the position, as it must 
be, the benefit derived by Mumtaz 
Ali must be considered as benefit 
derived by him not for his exclusive 
advantage but for all the heirs of Ram- 
zan Ali. When after his death the de- 
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feadant-respondeat came into possession 
of these plots of land, his possession 
must be considered not only on his own 
behalf but on behalf of all the heirs of 
Bamzan Ali. It is not necessary to 
.cite authorities in support of the pro- 
Iposition since it has not been contested 
jbefore me 'that both the plaintiff and 
the defendant being the heirs of Bam- 
jzan Ali will be deemed as cosharers 
anAl the possession of one will be deemed 
to be the possession of the other Under 
these circumstances if the defendant- 
respondent while in possession of the 
entire property derived any advantage 
by virtue of being in such possession, 
he could not appropriate that advantage 
exclusively for himself, but must be 
deemed in law to have derived it both 
for himself and his cosharer. In this 
view of the case the defendant cannot 
now resist the plaintiffs* claim for 
jPartition in respect of these plots. 

I, therefore, set aside the decree of 
the learned Subordinate Judge and res- 
tore the decree of the learned Munsif. 
The plaintiff’s suit will stand decreed 
with costs in all the three Courts. 

K.M./k.K. Decree set aside. 

A. I. R 1929 Oudh 523 

Pjllan, J. 

Bhaijiraihi and others — Defendants — 
Appellants, 

v. 

Udesh Singh Plaintiff — Bespondent . 

Second Bent Appeal No. 65 of 1928. 
Decided on 13th February 1929, from 
decree of Dist. Judge, Rae Bareli, D/- 
2nd August 1928. 

(«) Oudh Rent Act (1886), Ss. 108 and 
127 — Tranifer of occupancy rights — Only 
right to trees planted passes — Transferee 
does not acquire grove right and is liable to 
be ejected when trees cease to exist. 

Au oocupauoy tenant wLo had planted trooa 
convoyed his rights. The trees ceased to exist 
hub the transferee raised the plea in a suit 
undgr S, 127 that he was a grove holder. 

Held ; that the sale conveyed only the 
right to trees and did not oonvey grove rights 
to the transferee. When the trees ceased to 
exist the landlord was entitled to treat the 
purchaser as trespasser and could sue him 
under S. 127. fp 524 0 1 ] 

(b) Landlord, and 'Tenant — Under- pro- 
prietary right. 

Under-Proprietary rights cannot he ob- 
tained by proBoription unless they have been 
asserted against a landlord. [P 523 0 2] 

Moti Lai Saxena — for Appellant. 

H. D, Chandra — for Bespondent 


Judgment. — These two oases have 
been decided in Court below by a single 
judgment and the same procedure may be 
adopted in diposing of the second appeals- 
The plaintiff sued each of the defendants 
who are appellants for arrears of rent 
under S. 108, Cl. (2), Oudh Bent Act, and 
as a consequential relief prayed for eject- 
ment under S. 127 of the same Act. The 
finding of the Courts below was that 
these persons were holding the land 
without any title and that they were 
liable to be treated as tenants under the 
terms of S. 127, Cl. (l), Oudh Bent Act. 
The finding was based on the evidence of 
the patwari and also a decision in each 
case by the Assistant Becord Officer of 
the year 1925 from which it appears that 
the land is tenant’s laud and is held by 
the respective appellants without any 
assessment of rent In the first Court 
the defence set up was that each of these 
persons had obtained a title as an under- 
proprietor either by sale or by prescrip- 
tion. The sale was in the case of Albaf 
Ali of the year 1897 and in the case of 
Bhagirathi of 1908. It appears that 
in each case the sale was by an oc- 
cupancy tenant and the rights which 
were transferred were qubzodari of 
occupancy rights. They were not under 
proprietary rights and under proprie- 
tary rights cannot be obtained by 
prescription unless they have been as- 
serted against a landlord. Neither of 
these parties ever asserted under-proprie- 
tary rights against the landlord. After 
the evidence had been finished in the first 
Court one of these appellants Altaf Ali 
raised the plea that he was a grove-hol- 
der. The Court refused to entertain the 
plea, bub it was argued in the Court of 
the learned District Judge in appeal. 
That being so I have heard the argument 
on behalf of Altaf Ali bub I can see no 
ground whatever for hearing any suoh 
argument on behalf of Bhagirathi who 
never raised the plea at all until he oame 
up in appeal 

As far as Altaf Ali is concerned 
1 am satsiQed with the decision of 
the Court below. The land is occupancy 
land and under the old law a tenant could 
plant trees without permission on his, 
ocoupancy land and could sell those trees. 
He could not sell the land and he could 
not sell the oocupancy rights. Con- 
sequently the sale deeds on which the 
appellants rely were sales of the trees 
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'only and these sales did nob carry wibh 
|th 0 iii the rights of grove-holders. The 
trees no longer exist and the position of 
jthe appellants now is as found by the 
Court below, that of trespassers on agri- 
oultural land and as such they may be 
dealt with under S. 127, Oudh Rent Act 
|In my opinion there is no force in these 
lappeals and they are both dismissed wibh 
costs. 

R.M./u.K. Appeal dismissed. 

A. I R. 1929 Oudh 524 

Wazir Hasan and Shivastava, JJ, 

{Raza) Mohammad Khan and others 
— Defendants — Appellants. 

V. 

Abdul Rahman Khan and others — 
Plaintiff and Defendants — Respondents. 

Second Appeal No. 112 of 1929, Decided 
on’23rd September 1929, from decree of 
Addl Sub-Judge, Fyzabad, D; - 18th 
December 1928. 

(a) Civil P. C., S, 100 — Finding of fad 
nol vitiated by error of law or procedure is 
conclusive, 

A finding of facb which ib nob vibiabod by 
Any orror of Jaw or prooaduro la conclusiva in 
second appeal. [P 524 0 2] 

(b) Landlord and Tenant — Proprietary 
right— Proprietor has no right of re-entry on 
under-proprietary land even though it is in 
possession of trespasser— He is entitled to 
rent only. 

To entiblo a superior proprietor bo bring an 
action for recovery of posaossiou of land ha 
must have a right of entry eithoi legal or 
equitable. A superior proprietor has uo right 
of re-entry on the under-proprietary tenure. 
Ho cannot bring a suit for ejectment oven 
though persons in possession are trespassers. 
The fact that the undor-proprietor.'i have no 
title is no ground for holding that the pro- 
prietor has a right of re-entry. He must 
succeed on his own title and not on tho weak- 
ness of the defendants. The proprietor’s 
only right is to receive rent and no more. 
This right of his is not in any way affected 
by tho change in possession. But because 
trespassers have come into possession, the 
original under-proprietary tenure is nob affec- 
ted in any manner in relation to tho proprie- 
tor. That tenure carries with it both trans- 
ferability and hereditability, the two essen- 
tial elomonbs of ownership which vests m 
original under proprietors . 35 All. 273 (P.C.), 
Rel. on; 10 Cal. 1076, Uist. [P 525 C 1, 2] 

Alt Zaheer and Mohd. Ayub — for 
Appellants. 

A. P. Sen and Hyder Husain — for 
Respondent 1. 

Judgment.— This is the defendant’s 
appeal from the decree of the Additional 
Subordinate Judge of Fyzabad dated i8th 
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December 1928 substantially afhrming 
in its entirety the decree of the Munsif 
of Akbarpur, dated Slat March 1928. 

In the suit out of which this appeal 
arises the plaintiff asked for the relief of 
possession in respect of a large number 
of plots of land situate in the village of 
Ajmeri Badshahpur in the district of 
Fyzabad. The plaintiff’s case is that 
tho lands in suit fall within the boun- 
dary of his village mentioned above and 
that he is the proprietor of the village 
and therefore also of those lands. The 
defendants are under-proprietors of an 
adjoining village of Rampur Benipur and 
their ease is that tho lands in suit form 
part of their under-proprietary tenure in 
the village of Rampur Benipur. On 
those pleadings the issue which arose for 
decision was as to whether the lands in 
suit form part of the plaintiff’s village or 
they are included in the defendants’ 
village The Courts below have decided, 
with reference to the documentary evi- 
dence on the record, that the lands in 
suit appertain to the plaintiff’s village of 
Ajraeri Badshahpur 

At the hearing of the appeal before us 
some attempt was made to reopen the 
finding arrived at by the Courts below in 
favour of the plaintiff’s case as stated 
above but it was soon discovered that the 
attempt must prove futile. We hold that 
the finding is conclusive in second appeal 
as not being vitiated by any error of law 
or procedure. 

The second point taken in support of 
the appeal is that the plaintiff being the 
proprietor of the village and not entitled 
to actual possession of some of the lands 
in suit which were held by third parties 
in the right of under-propriotary tenure, 
was nob entitled to a decree in ejectment 
against the defendants though they were 
trespassers without any title. Before 
deciding this question of law it is neces- 
sary to clear the ground in relation to 
the facts. The total area of the lands in 
suit as given in the plaint is 29 bighas 
9 biswas 4 biswansis. This area is 
covered by a large number of plots the 
details of which are given in the list 
attached to the plaint In this list eaoli 
plot is described by its number and area. 
There are twenty plots. The first ten 
are as follows- 1167, 1168. 1169, 1206/1, 
1370, 1377, 1378, 1379. 1380. 1382. 

It has been found by the Court of first 
instance, and the finding was not reversed 
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in the lower appellate Court that these 
plots are held by persona, who are nob 
parties to this suit, in under-proprietary 
right and it has further been held that 
the defendants are in actual possession 
of these plots of land without any title. 
This finding has been accepted before us 
in BO far as the question now being 
decided is concerned. 

On the facts stated above we are of 
opipion that the argument advauced on 
behalf of the plaintiff in respect of the 
ton plots above mentioned mush be 
accepted The relief which the plaintiff 
prayed for and which the Courts below 
have granted to him in respect of these 
plots 19 the same as the relief prayed for 
in the matter of the other plots. Indeed 
there is no distinction made in the relief 
in respact of any plot of land The relief 
is for a decree for possession in favour of 
the plaintiff against the defendants. The 
purpose of the relief is quite clear and it 
19 this, that the plaintiff wants the aid 
of the Court for ejecting the defendants 
from the possession of the ten plots of 
land mentioned above, and also for the 
plaintiff being but into possession 
thereof in place of the defendants. This 
obviously is a relief of re-entry on the 
under-proprietary lands. It is unques- 
tionably true that the plaintiff in the 
character of a superior proprietor has no 
iright of re-entry on the under-proprie- 
|tary tenure, It follows that he cannot 
ibring a suit against th-e defendant for 
lejectment. The defendants are tres- 
passers according to the finding of the 
lower Court but the fact that they have 
no title is no ground for holding that the 
plaintiff has a title of re-entry. The 
plaintiff must succeed on the strength of 
his own title and not on the weakness of 
the defendants. This principle of law is 
as old as the hills. If it is necessary to 
refer to any authority in this connexion 
we may point to a recent decision of 
their Lordships of the Judicial Com- 
mittee in the case of Basant Singh v. 
Mahabir Prasad{\): 

"To entitle n plniabiF! to bring an notion for 
the recovery of poaseBBion of land ho must 
havo a right of entry either legal or oquitablo. 
A right of entry moans a right to enter and 
take actual poBseasion of lands tenements, or 
heroditainents, as inoidetit to some estate or 
interest tliorein”, (The Law of lUjaotmont by 
IT. J. Witliaras and W. B. Yates, second 
edition page 1). 

(1) Li'Jiai ai All, i.“c.1i6=ioT.~aT 

86 (P.G.) 


The proprietor, as the plaintiff is, 
has the right to claim rent in respect 
of theso under-proprietary plots of land. 
That right of his is not in any manner 
affected by the change in possession. 
But because trespassers have come into 
possession, the original under-proprietary 
tenure is not in any manner affected in 
relation to the plaintiff. That tenure 
carries with it both transferability and 
hereditability the two essential elements 
of ownership. The ownership of these 
plots therefore also vests in the original 
under-proprietors and not in the plaintiff 
whose only right is to receive rent and 
no more. The learned counsel for the 
plaintiff placed before us a decision of 
the High Court of Calcutta in Bissessuri 
Dabeea v. Baroda Kanta (2). and asked 
us to interpret it to mean that in a case 
of this nature a decree in ejectment could 
ho passed in favour of the superior pro- 
prietor. We are unable to interpret 
the judgment in that case in the sense 
contended for. In the first place we aic 
not informed of the nature of the tenure 
in respect of which the plaintiff was 
decreed possession “as before” and in 
the second place the relief for actual 
possession was distinctly held in that 
case not to bo open to the plaintiff. 
The decree for possession “as before” was 
therefore merely a declaration of plain- 
tiff’s title in respect of the lands in dis- 
pute in that case. We would have been 
prepared to grant this relief to the plain- 
tiff in the present caso as well but we 
refrain from doing so for two reasons, 
firstly, such a decree may have the effect 
of creating 'a relationship of proprietor 
and under-proprietor between the parties 
to this suit which is not certainly 
desirable to do in the absence of the 
original under-proprietora and in face of 
the finding that the defendants are tres- 
passers and, secondly, at no stage of the 
proceedings has the plaintiff’s title as 
proprietor been disputed. Even in the 
issue relating to the boundary, the defen- 
dants did not claim more than the status 
of under-proprietors. 

We accordingly allow the appeal and 
modify the decree of the Court below in 
respect of the ten plots previously men- 
tioned in this judgment .and dismiss the 
plaintiff’s suit as legaids those plots 
The rest of the decree of the lower appel- 

(2) [1884] 10 Gal. 107G. 
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late Court is maintained As the result 
of our judgment is half in favour of the 
plaintiffs and half in favour of the defen- 
dants, we think that the proper order as 
to costs whould be that the parties 
should bear their own costw throughout 
and we accordingly make that order. 

R M./R,K. Appeal allourd. 

A I. R. 1929 Oudh 526 

Stuart, C. J. 

f^viprror 

V. 

Baijnath — Complainant — Respondent. 

Criminal Ref. No. 4G of 1929, Decided 
on rd October 1929, reported by Deputy 
Commissioner, Partiibgarh. 

fa) Criminal P. C., S. 145 (4) — Object of 
S. 145 ii retention of posaesiion to avoid 
breach of peace — It has no reference to 
title. 

The provisions of S 145 aro directed to 
enable a ^lagistrato to pass orders as to reten- 
tion of possession with the nhjert of prevent- 
ing a breach of the peace. These orders have 
no effect as to title, bub a special exception is 
made in favour of persons who have been very 
recently dispossessed. [P 520 C 2J 

(b) Criminal P C. S. 145 (4) — “Two 
monthi" are to be calculated from date 
of order. 

"Two months" from the date of the order 
mean two months from the date of the order 
and not two months from the date of tbo 
complaint : A, I, 11. 1929 Mad. 19fl, Di5s. 
from. [P rm C 2] 

M II. Eidwai — ior the Crown 

Radha Krishna — for Respondent. 

Judgment. — The question which has 
been referred bo this Court is this ; 

Baijnath was on the facta dispossessed 
from possession of a house on 28bh March 
1929 The Sub-Divisional Magistrate 
passed his preliminary order under S. 145 
(l), Criminal P. C., on 10th Juno 1929. 
At that time Baijnath had been out of 
possession for more than two months. 
It is accordingly suggested by the Dis- 
trict Magistrate of Partabgarh, who has 
referred the case, that the order restor- 
ing Baijnath to possession is not juabi- 
6ed by law The normal procedure is 
to declare in possession and to retain in 
possession the person who is in actual 
possession on the date of the preliminary 
order. Bub this rule is relaxed to the 
following extent. Where it is found that 
a man has been dispossessed within two 
months or less of the date of the pre- 
liminary order he is treated, as though 
he were in possession on the date of the 


preliminary order. But the period is 
two months and no more. The learned 
counsel who appears against the reference 
relies upon a judgment of Devadoss, J., 
sitting singly reported in ii. Srinivasa 
Reddy v. M. Dasaratha Rama Reddy (l), 
whore the learned Judge decided that 
the period of two months should be 
taken from the date of the application 
made to the Magistrate and not from the 
date of the Magistrate’s order. The 
learned Judgs says that : 

"Though the words of tho proviso ara cap- 
able of the interprpbatioii, thab the dif^posses- 
aion must be wibhin two mouths of tho pre- 
liminary ordor, yet tho intoiib and objeot of 
tho section must ho takon into coiisiderati m 
before such an interpretation la put upon it.” 

With all due respect to the learned 
Judge I am unable to agree with him. 
Where tho section says 'two months” 
1 am unable to find that the period can 
be extended, whatever view may he 
taken of the intent and object of tho 
section. As far as T understand, the 
provisions of S 145 are directed in the 
first place to enable a Magistrate to pass 
orders as to retention of possession with 
the object of preventing a breach of the' 
peace. These orders have no elTect as to 
title The law considers that it is desir- 
able in order to prevent a breach of the 
peace to retain in possession the person 
who is in possession whatever his title 
may be but a special exception is made 
in favour of persons who have been very 
recently dispossessed. This exception 
may have been made on the view that 
person recently ejected might endeavour 
to take forcible possession again. But 
whatever the reason may have been the 
law lays down as the period, the period 
of two months from the order. If the 
law meant to lay down a period of two 
months from the complaint it should 
have said so. It does not say so. I can- 
not see that any case arises of balancing 
the advantages of liberal interpretation 
against the advantages of a literal inter- 
pretation. To my mind the words two, 
months from the date of the order mean' 
two months from tho date of the order 
and not two months from the date of the, 
complaint In these circumstances! 
agreeing with the learned District Magis- 
trate I set aside the order. 

V S./r.K. Order set aside. 


(U A. I. R. 1929 Mad. 198—52 Mad. OG. 



1929 


Emperor v. Ghasitey (Stuart, C, J.) 


Oudh 527 


A. I. R. 1929 Oudh 527 (1) 

Stuart, C. J. 


A. I. R. 1929 Oudh 527 (2) 

Stuart, 0 J. 


Mt, Mariam — Complainant — Appli- 
oant- 


V. 

Kadir Bakhsh — Opposite Party. 

Criminal Rsf. No. 37 of 1929, Decided 
on 3rd October 1929, made by Seas. 
Judge, Gonda- 

MaUomedBn Law —Divorced wife ii enti- 
tled to maintenance during period of Iddat. 

A who waa married to B applied under 
S, 488, Criminal P. C , for mainteaaiicG. B 
proceeded to divorce her before Court. The 
question aroao as to whether A could bo gran- 
ted maintenance and for what period. 

Held that A could obtain maintenance 
against B during the period of Iddat and was 
entitled to it for three months . 5 All. 226 
and 19 All. 50. Bel. on., 17 O.C. 2G0, Dist 

LP 527 C 1] 

Judgment — The question for deci- 
sion in this cxse is as follows : 

The applicant Mb Miriam was mar- 
ried to Kadir Rikhsh She applied un- 
ider S. 488, Criminal P. C. for mainben- 
lanco. Kadir Bikhsh proceeded to divorce 
her before the Court The question is 
whether she cm in these circumstances 
be granted maintenance against him, and 
lif so for what period and at what rate 
I have no doubt ns to the fact that she 
can obtain rnainteninoe against him 
during the period of Iddat. The question 
was discussed at length by the late 
Mahmood, J. in the matter of the peti- 
tion of Din Muhammad (1) and again 
ibefore a Full Bench of the High Court of 
Allahabad in Shah Abu Ilyas v Ulfat 
Bibi (2) The decision in Emperor v. 
Jadi (3) does not determine the question 
as to whether maintenance is payable for 
a period of Iddat. In any oircumstances 
it is not a decision which is binding on 
me I consider the Allahabad view cor- 
rect. Thus Mb. Mariam is entitled to 
maintenance during the period of Iddat 
and not after that period has expired 
She is thus entitled to a maintenance for 
three months. I fix the rate of mainten- 
ance at Rs. 10 per mouth. 

R M./fl.K. Order accordingly. 


Emperor 


Ghasitey and others — Complainants — 
Respondents 

Criminal Ref. No 3. of 1929, Decided 
on 17bh October 1929, made by Sess. 
Judge, Bahraich. 

Criminal P. C., S. 339 (3) — No sanction 
can be given in absence of certificate by 
Public Prosecutor that condition of tender 
has not been complied with. 

No sanction under S. 339 (3), can bo given 
unless the Public Prosecutor certifies ubat in 
his opinion the person who has acoopted such 
tender has, either by wilfully concealing any- 
thing essential or by giving false evidence, 
not complied with the condition on which the 
tender was made. In absence of such certifi- 
cate no sanction can be granted. [P 527 C 2] 

H. K. G/iosc — for the Crown. 

Judgment — The learned Sessions 
Judge has found that Ghasitey a person 
to whom a puirdon was tendered under 
the provisions of S 337, Criminal P C., 
had given a false account of the dacoiby, 
participation in which he had admitted, 
and hid given false evidence. He hag 
accordingly forwarded the record to this 
Court with an application that this 
Court should give sanction under the 
provisions of S. 339 (3) for the prosecu- 
tion of Ghasitey on a chargo of having 
given false evidence. The learned counsel 
for the Crown has represented that no 
such sanction can be given unless the 
Public Prosecutor certifies that iu hisj 
opinion the person who has accepted 
such tender hag, either by wilfully con- 
oaaling anything essential or by giving 
false evidence, not complied with the 
condition on which the tender was made 
and that there is no certificate from the, 
Public Prosecutor This objectiou musti 
prevail In the absence of thia certifi- 
cite po prosecution cm be sanctioned. 
I accordingly reject the application and 
direct that the record be returned. 

R M./n K Application icjcctcd. 


(1) [1882J 5 All. 2‘26=(l882j A W. N. 237. 
(a) [1907] 19 All. 50=(1897) A. W. N. 173. 
(3) [1914] 17 0. C. 260=25 I. 0. 046-15 Cr. 
L. J. 646. 
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A. 1. R. 1929 Oudh 528 

Raza and Wazir Hasan, JJ. 

Shujaat Haidei Defendant — Appel- 

lant. 

V. 

Ml Habibunmssa and others — Plain- 
tiffs — Respondents. 

Second Appeal No 39r) of 1928, Deci- 
ded on 2nd August 1929, from decree of 
Diat. Judge, Rai Bareli, D/- 9fch August 
1928. 

Decree — Construction — Construction of 
decree in suit relating to portion of same 
land should be followed in suit relating to 
other. 

A's (dofondant’s) predecosaor-in-infcorcafc ob- 
tained a settlement decree against the prede- 
cesaors-in-intorost of JS (plaintiff). The lands 
which were subject matter of the decree were 
subsequently divided into two portions in a 
village partition. In a suit against .1 with 
regard to one portion of the land \YhiGh was 
not in the posseasion of the plaintiff, the con- 
struction of the settlemeut decree was the 
matter in dispute and the decree was inter- 
preted in a certain manner. 

Held : that in another suit against A with 
regard to the other portion, the settlement 
decree should bo construed in the same way 
as it was construed in Dbo previous litigation. 
The fact that the plaintiffs in the latter suit 
wore different from plaintiffs in the previous 
suit could make no difference when the points 
in issue are common to both the cases. The 
judgm‘):)t deciding that previous .suit should 
be followed where the Court does not think it 
necessary to reconsider it, [P 520 C 1] 

Akhtar Ilusain — for Appellant, 

Ryder Jlussain^ioi Respondents. 

Judgment. — This is an appeal from 
the decree of the District Judge of Rae 
Bireli, dated 9th August 1929, affirming 
the decree of the Subordinate Judge of 
the same place dated 4th February 1927. 

The necessary facts of the case are 
these The defendant-appellant's prede- 
cessor-in-interest, Wajid Hussain, ob- 
tained a decree from the settlement Court 
of the District of Rae Bareli, on 3rd 
April 1869 in respect of 19 bighas odd 
lands situate in village Zer Masjid in that 
town of Jais as against the predeoessor- 
in-interost of the plaintiffs-respondents. 
The nature of the rights conferred by the 
decree is a question in the case On be- 
half of the plaintiffs it is contended 
that Wajid Husain under the terms of 
that decree did not obtain any title of 
an under-proprietor in the lands men- 
tioned above and the object of the suit, 
out of which the appeal arises is to ob- 
tain a declaration to that effect in res- 


ir, Mt. Habibunnissa 192^ 

pect of a portion of those lands. ThO' 
defendant’s contention, on the other hand 
is that the decree of 3rd April 1869 con- 
ferred an under-proprietary tenure on 
Wajid Husain in the lands to which the^ 
decree relates. 

In recent years the lands which were 
the subject matter of the settlement 
Court decree came to be divided into two 
portions on account of a partition ‘of the 
village A portion fell into mahal 
Manjha Bibi and the rest in mahal Sayra 
Blbi. 

The portion which fell in the former 
mahal is the subject matter of the pre- 
sent litigation While in respect of the 
portion which fell in the second mahal 
a previous litigation between the present 
defendant and the owners of that mahal 
was concluded by a decision of a Bench 
of this Court in Shujaat Haider v. AH 
Akhar (1). 

We have already stated the nature of 
the controversy between the parties in 
respect of the title which Wajid Husain 
obtained under the decree of the settle- 
ment Court as regards the lands in suit. 
On the side of the defendant a further 
plea is raised as it was raised in the pre- 
vious litigation that whatever might be^ 
the construction of the decree of 3rd April 
1869 he and his predecessors have held 
the lands in suit continuously for a period 
of over 12 years in the assertion of an 
under-proprietary title recognized by the 
plaintiffs and their predecessors and in 
judicial proceedings by the revenue 
Courts and thus they have acquired that 
title by prescription, 

The Courts below have rejected the de- 
fence both as to the interpretation of Lh& 
decree and the acquisition of title by pre- 
soription and have granted a declaration 
in favour of the plaintiffs that the land 
in suit is not held by the defendant in 
the right of a proprietor or an under-pro- 
prietor Against this decree of the' 
Courts below the present appeal is pre- 
ferred. 

We have heard arguments at great 
length in this case. The judgment of 
this Court dated 22nd December 1925 
delivered in the previous litigation, to 
which reference has already been made, 
covers both the points urged on behalf of 
the defendant in support of the present 
appeal As already stated, those two 
points are; (l) the oonstruotion of th& 

(i) a. I. R. 1929 Oadh 239, 



1929 AmbikaPbasad 

settilemeDfc Court decree of 3rd April 
1869 and (12) the plea of prescriptive title. 

It will be realized from .what we have 
jstated above that the land now in suit 
jia only a portion of the lands to which 
jtho settlement Court decree related and 
ithat the other portion was the subject 
matter of the previous litigation. This 
being so, the same decree was under con- 
struction in that case but the portion 
now y\ dispute having been allotted 
under the village partition to a different 
jmahal the plaintili's in the present case 
lare nominally different from the plain- 
tiffs of the previous case. This, however, 
can make no ditference in the substance 
as the points in issue are common to both 
the cases. In the circumstances we are 
of opinion that the judgment of this 
Court dated 22nd December 1920 sliould 
be followed in the present case and this 
appeal should be decided in accordance 
with the same judgment. 

It was strenuously argued and wo de- 
sire to add, ably argued, by Mr. Akhtar 
Husain, advocate for the defendants-ap- 
pollants, that the evidence adduced in 
this case in support of the plea of the 
proscriptive title is more in volume and 
stronger in nature than the evidence ad- 
duced in the previous case and that in 
the previous judgment the proper import 
of the decision of their Lordships of the 
Judicial Gommitteo in the case of Pirthi- 
pal Singh V. Gajiesh Dia Singh (l) and 
Mohammad Mum taz Ah Khan v Mohan 
Singh (2) was nob fully appreciated by 
the learned Judges who decided the pre- 
vious case. Wo do not. however, think 
that this is a fit case in which we should 
reconsider the previous juclgmeob and 
accordingly we direct that a copy of that 
judgment shall be incorporated in our 
judgment in the present appeal. 

Wo dismiss this appeal with costs, 

K M /r.K. Appeal di.mis.serZ. 

^ (1) aVi. H. 1^11 P. Cra83=!^0. C. 3%=50 
I. A. 21071. (P.O.), 

(2) A. I. R. 1928 P. G. HR -45 All. 419=20 
O. C. 231-^50 I. A. 202 (P.C.). 

A. I. R. 1929 Oudh 529 (1) 

Stuart, C. J., and Raza, J. 

Deo Dull — Defendant — Appellant 
v. 

Mahraj Lai Behan — Plaintiff — Res- 
pondent. 

SoGond Appeal No. 104 of 1929, Deci- 
ded on I8th September 1929. 

1929 0/67 & 68 
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Limitation Act, S, 19 — Suit cannot luc- 
ceed when no new contract ii created by ac' 
knowledgment — Contract Act , Si, 25(3) & 62, 

When from tho plaint; it is clear that the 
creditor buos on more acknowledgment and 
not on hasiB of the old debts, and no new con- 
tract or no new obligation la created by the 
acknowledgment the suit cannot succeed' 23 
A/f. 502, Ilel.cn. [P 520 C 2] 

Zr. S. Misra and Kashi Prasad — for 
Appellant. 

Judgment. — The question in this ap- 
peal is whether the plaintiff can be al- 
lowed to go back to the debts which were 
incurred in the year 1923 and extend the 
period of limitation by using an acknow- 
ledgment in writing made in 1925 or 
whether ho must bo held to have sued on 
a more acknowledgment which was made 
on 8th January 1925. As we read the 
plaint he distinctly sued on the acknow- 
legmeot of Hbh January 1925 and did nob 
sue on tho basis of older debts In these 
circumstances the suit appears bo us to 
be a suit on a mere acknowledgment. 
There was no new contract, no new obli- 
gation was created and in these circum- 
stances the suit could not succeed. The 
view which we take is similar to the 
view taken by a Bench of the Allahabad 
High Court in Ganga Prasad v Ea7ii 
Dai/al (1). In consequence this appeal 
must succeed and the suit must be dis- 
missed We order accordingly. Tho 
plaintiff will pay his own costs and those 
of the appellant in all Courts. 

B.M./n.K. Appeal alloiued. 

” U) [I'JoT] 2J AU. j02=(190r) A. W. N. 150 


A. I. R. 1929 Oudh 529 (2) 

MlSIiA AND PULEAN, JJ. 

Amhika Prasad — Plaintiff — Appellant. 

V 

Belli Madho — Defendant — Respondant. 
Second Appeal No 360 of 1928, Deci- 
ded on 4th February 1929, from order of 
Disb- Judge, Gonda, D/- Isb August 1928. 

(a) Transfer of Properly Act, S. Ill— Con- 
tract of tenancy — Non-compliance of any 
term does not ipso facto operate as cancella- 
tion of contract unless right of re-entry or 
power to cancel lease is reserved 

Whero the order passed by the manager of 
.in estate amounts to a contract of tenancy, 
the non-compliaiiGO of certain conditions of 
tho contract would not auiount to oanoellation 
of the contract ipso facto. Tho party Bufler- 
ing from the non-coinpliance oF any term of 
the contract will have a right to seek remedy 
in law but that cannot operate as canrella- 
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tion of tho conbiacii. 11 would nob be opoa to 
tho esbabe bo oxurciao bho nghb of rc-onbry 
unlosh coiidicion as to right of ro-onbry or 
power to oaneel the loaso is embodied iii tho 
order p.issi'd S. (>, No. ‘240 , 15 O. C. 91 and 1 
O. y>. J 273, Ilff. [P 532 0 2 , P 53) (J 1] 

(b) Landlord and Tenant — Tenancy — Fact 
that person in possession pays rent and it is 
accepted supports creation of tenancy. 

Whore the lonarit admittedly remains in 
possession of tho land in dispute in a certain 
year and pays renc for that ye kr which la 
acoepted by the landlord, it is clear that tho 
tenant Wtas admitted into tenancy with regard 
to tho land in possoii'iion [P 53) G 2j 

(c) Transfer of Property Act, S. 117 — 
Lease of land used for grov/ing grass is for 
agricultural purposes and need not be in 
writing, nor does it require registration — 
Oudh Rent Act, S. 156, 

When bho land lot is used for growing grass 
which is subsequently sold, the lease of such 
land IS for agrioultiiral purposes and so is not 
required to ho in writing, Nor is such lease 
requirod to bo rogisterod by roaaon of S. 156, 
Oudh Rene Act ; 10 O. C 13S and 2 V. D. 510, 
Itrf, [P-5.J) G 21 

(d) Landlord and Tenant — Ejectment - 
Landlord in Oudh must have recourse to 
ordinary process of law to eject tenant. 

It is settled rule of law in Oudh that a 
landlord must have recourse to the ordinary 
process of law if he wishes to eject a tenant 
or thekadar and if he docs so forcibly the 
tenant or thakadar js entitled to recover pos- 
Qosaion of hia holding on tho ground of illegal 
cjectmont. So another lessee of the same land 
cannot also recover possession of the land by 
treating bho tenant as trespasser tS. I), No. 9 
of 192 j , 6'. D. Ni>. :’i3 of 1991 and 3 U. T). 149, 
Ref. [P-534 G1J 

(e) Oudh Rent Act (1921), S. A 52 — 
Omission to make S. A-52 expressly appli- 
cable to thekadars does not establish inten- 
tion of legislature to justify ejectment of 
thekadar without having recourse to law. 

Though S. A-52 has nob been made expressly 
applicable to tho case of a thekadar by reason 
of lbs nob being mentioned in S. 3 (10) as one 
of tho sections m which thi expression 
‘‘tenaut” is bo b; li:!ld tj include a thekidar, 
the omission does not establish that the in- 
tontion of the legislature wis to justify the 
ojactment of a thekadar without having re- 
courao to law, A bbclcidir holding on after 
expiry of hia term la entitled to a notmo of 
ojoctmoiit as any other tenant iiieludod iti 
S. 53 (1) : S. D. Nn, 33 nf 1991 and 3 r. I). 119. 
Rel. on. [P 534 G 

(f) Jurisdiction — Civil and revenue Courts 
— Dispute between two rival tenants is 
cognizable by civil Court. 

Where tho case rihitos to a dispute between 
tvvo rival tenants, it m cognu'.able by a civil 
Court . A. I. R. 1927 Oudh 10^ . 10 O. C 2J , 
IC 0. C. 105 and 19 O. G. 49, ltd. on. 

[P 531 G J| 

M. ^Vasivi, K P. Misra and (iaija 
Prasad — for Appellant. 

All Zaheer and liatVia Krishna —for 
Eespondent. 
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Misra, J. — This is an appeal arising 
out of a suit for possession and damages 
brought by a thekadar in respect of a plot 
of land situate in village Muuimpur, Dis- 
trict Bahraioh, which is owned hy the 
Nanpara Estate. The suit was daeroed 
by the learned SuboL’diuato Juilgo of 
Bahraich by his deeree, dated 2ith 
Apiil 1928, hut has been dismissed 
in appeal by the decree of the learned 
District Judge of Gonda, dated Ist 
August 1928. 

The facts of the case are that village 
Munitnpur had been leased out by Nan- 
para Estate to one Abdul Aziz Khan for 
the years 1330 to 1332 Easli. The said 
thekadar gave a sub-lease (kitkina) of 
plot 180 situate in the same village to 
tho defendant-respondent Beni Madho. 
It is a large plot measuring 88 30 acres, 
and is called ‘‘rakhauna" which means 
that grass grows on the said land and is 
preserved and subsequently sold. Tho 
aub-loaso was on payment of an annual 
rent of Ks. 400. On expiry of tho thoka 
of Abdul Aziz Khan tho defendant-res- 
pondent applied for a lease of this plot of 
land dirootly to the Nanpara Estate and 
sucooedod in obtaining a lease for five 
years in respect of the said land on pay- 
ment of tho same sum of Ks, 400 Tho 
period for which lie obtained the lease 
was 1333 to 1337 Fasli. The Nanpara 
Estate imposed two conditions: tlioy 
being to the effect that the respondent 
was to pay one year’s rent m advaaoo as 
security which was to be set off against 
tho rent of the last year, i.o., 1337 Fasli, 
and that ho should also pay tho rout for 
1333 Fasli in advanoo. Tho dofondant- 
respon lent was also ordered t o oxocuto 
an agroemonb to that effort. 

It appears that tho dofondant-rospon- 
denb did nob doposib a yoir’s rent in 
advance as socuriby, but only offered his 
immovable property consisting of groves, 
etc., as security for tho said payment. It, 
however, appoxrs that he continued to 
remain in possession and also ront was 
paid by liirn fur tlio yoar 13if3 Fasli on 
22ad April 1926. The plainbilf-appol- 
lanb Arnbika Prasad applied to tho Nan- 
para Estate for a lease of the village 
Munimpur and his application was aocop- 
tei, a lease having been given to him 
for the years 1334 to 1338 Fasli. Tho 
order granting the lease was passed on 
13th September 1926, and on the same 
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date (I rogiskered laaso wa^ oxeouted ia 
his favour. It appears fchab the loaso 
granted fco the plaiubiff-appollant makes 
•carfcaiii axemptious, bub it is admifctad 
by fcha parties now that tha latasa in his 
iavour iacUilas fcha land in suit. After 
tha loaso had boon oxacutad by tha 
Nanpara Estate in favour of the plaintiff- 
appellant, ho did not succaad in getting 
possossion of the land in suit. The 
matfcarj went to the oriminal Court under 
"S. 145, Criminal P. C., and the possession 
of fcha defandant-respondent was maio- 
tainod from fcha said Court by an order 
dated Ist March 1927 The plainfciff- 
appollanb has now brought the presont 
suit for possession of fcha land fcogafchcr 
with damages. His case is fco tho otTaefc 
that his lease covers the land in suit and 
the defendant is not entitled to remain 
in possession of ’the said land since his 
lease has been canoelled by an order of 
the Nanpara Estate passed on llfch 
September 192G. 

TJia dofendant-rospondeLifc doniod the 
lease in favour of fcha plaintiff and also 
that it included the land in suit. He 
•contended that he was a tenant of tho 
plot in suit having boon admitted to the 
tenancy by an order of the Nanpara 
Estate, dated 17fcli March 192G, and that 
rent for fcha year 1333 Fasli had been 
paid by him and aocoptol by the Estate. 
He urged that his lease could not bo 
legally caucellod by tho Nanpara Estate 
and it was nob open fco that Estate to 
grant to the plaintilT-appollant a lease in 
respect of the same land, without his 
being duly ejected from fclio laud through 
tho revenue Courts- Ho also alleged 
that it was not open to the plaintilf- 
uppellaut to claim possession of the land 
in suit from the oivil Courts Lastly 
ha denied the plaiutill's claim Cor 
damages. 

Ill replication it wag urged on behalf 
of the plaintiff. appellant fchab no loaso 
having been oxocufcod in favour ot the 
respondent by fclio Nanpara iLbate, ho 
could not bo deemed to be oifchor a teuiufc 
or a lessee of the bind in suit, and could 
nob, therefore, rosist the claim of tho 
plaintiff appellant, who was a fcb 0 kad.ir 
holding under a rogisfcered leasa It was 
aalso urged that the dofendanfc'a loaso 
had been validly cancelled by the 
Nanpara Instate by an order dated ILfcb 
September 192G, and in tho face of fchab 
order the defendant could not resist 
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the plaintiff's claim. The plea with 
regard to fcha jurisdiction was also denied. 

It would thus appear that the main 
points for trial in tho caso were ■ 

(1) Whether any lease had been exe- 
cuted in favour of the plaintiff-appellaut, 
and, if so, whether it included tha land 
in suit ? 

(2) Whobhor the defendant was a tenant 
of the plot in suit and could the alleged 
tenancy bo created in his favour without 
a registered lease 

(3) Whether tiie defendants’ lease had 
been validly cancelled by the Nanpara 
Estate 

(4) Whether the suit was cognizable 
by tho civil Court ? 

(5) Whether the plaintiff was oritiblod 
to any damages and, if so, fco what extent*^ 

The learned Subordinate Judge of 
Bihraicb who tried the suit came to the 
finding that the loaso in favour of tlie 
plaintiff had boon proved and that it was 
also established that it included the land 
in suit. Regarding defendant’s tenancy 
he was of opinion that it could nob be 
recognized in the eyes of law since a 
rogiafceroi deed was necessary for the 
creation of it. He further found that 
the defendant’s lease had been cancelled 
owing to his own default in not having 
paid the security money as inenfcioned in 
the order granting the lease bo him and 
that the action of the Nanpara Instate 
in doing so was perfectly valid. As to 
the guesbion of jurisdiction ho decided 
that the suit was maintainable in the 
civil Court, and on the question of 
daiiiigos lie hold that the plaiiiLiff was 
entitled fco Rs. 1,250 on this account. 
Tho rosulfc was that he decreed the plain- 
tiff’s suit for possession of the plot in 
suit and also awarded him d images fco 
tho extent of Rs. 1,250 

The defendant took the matter further 
in appeal and the learned District Judge 
of Cindi decided the oace in his favour. 
He held tnab Lhe lease execute 1 in favour 
of the plaintiff was fully established and 
that it incUiled the plot in suit, [adeed 
the finding of the Subordinate Judge on 
this point was not challenged before him 
Ife, however, held that the defendant 
was a lessee on behalf of the Nanpara 
Estate by virtue of the order passed by 
the manager of that Estate on 17th. March 
192G and it was not necessary in law 
that any registered lease should have 
been executed. He found that the dofon- 
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daub had coutiuued his possessioa ever 
since 131^0 Fasli and had also remained 
in possessioa in the year 1333 Fasli on 
behalf of bhe Fjsbabe. lie was also of 
opinion that bho alleged canoellabion of 
the lease in favour of bho defendanb was 
nob valid and ib was nob open bo bhe said 
Esbabe bo granb a lease in respecb of the 
land in suit to bhe plaintill. He was also 
of opinion that if bhe plaintiff wanted to 
recover possessioa of the plot in suit it 
was open to him to do so by iastibutiug 
a suit to that effect in the revenue 
Courts. In this view of the case he 
accepted the appeal and dismissed the 
plaintiff's suit. 

The plainbilf has now come up to this 
Court in second appeal, lb has been con- 
tended on his behalf that bhe tenancy in 
favour of the defendant- respondent has 
not been established, rather ib cannot be 
recognized since no registered lease had 
bien executed in his favour. Ib was 
argued that the tenancy, even if it could 
be recognized, had been cancelled by the 
order of the manager of the Nanpara Es- 
tate, dated llth September 1926, and 
under the oiroumstances bhe plaintiff-ap- 
pellant was entitled bo bhe possession 
of the land in suit, since it was admitted 
that it was included in his theka As bo 
bhe question of jurisdiction ib was argued 
that the suit being between two rival 
tenants was properly brought in the civil 
Court. We have now, therefore, to de- 
cide three points in this appeal, lirsbly, 
whether the tenancy of the defendant- 
respondent is established and whether it 
can be recognized without any registered 
lease having been executed in his favour, 
secondly, whether bhe lease in favour of 
the defendant-respondent was validly 
cancelled by the Nanpara Estate and, 
even if it was, whether it was open to 
the Nanpara Estate to grant a lease of 
the same land to the plaintiff-appallant 
without having taken any steps to eject 
the defendant-respondent from the said 
land in due course of law ; and thirdly, 
whether the present suit is maintainable 
in the civil Court. The case was argued 
before us at great length and we have 
taken time to consider our judgment. 

My opinion on each of those points is 
given below : 

Fitst point , — As to the question of bhe 
tenancy I am of opinion that the two 
facts on the record clearly establish that 
the defendant was admitted into tenanoy. 
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The first is the order passed by the 
manager of the Nanpara Estate dated 
17th March 1926. [t is Ex. 13. The 
order of the manager runs as follows ; 

"rhia oasQ camo up today. The theka is 
aanotioned for fivo years from 1333 l^^asli to 
13J7 Fasli on an annual rout of Hs. 400. Thu 
purchasar shall havo to deposit full one yuar’a 
rent by way of advance money, which will be 
allowed as set-off against the rent of the last 
year 1337 Fasli. The amount for 1333 Fasli 
shall also be deposited at this very tiiiio. The 
rent for bhe romaining years shall bo roali/ied 
at bhe fixed time, lb is, therefore, ordered 
that the oMcors concerned be informed and 
the deed of agreemont be completed," 

It was argued on behalf of the plain- 
tiff-appellant that bhe theka must be 
deemed bo have been cancelled, because 
the defendant respondent did nob deposit 
a yeir’a rent in advance, nor did he de- 
posit the rent for the year 1333 Fasli in 
time. I am nob prepared bo acoepb this 
contention. Ib appears to me that this 
order araoanbs to a contract of tenancy, 
which was entered into between the 
Nanpara Estate and bho defendant-res- 
pondent. If certain conditions of that 
contract wore not carried out by a partyj 
to the contract, that would not amountl 
to a cancellation of bho contract ipso' 
facto. The party suffering from the non- 
compliance of any term of the contracb| 
will have a right to seek remedy in law, 
but that cannot operate a=: cancellrition of[ 
the contract. It was open to the Nanpara; 
Estate to sue the defendant-respondent! 
at once for the sum of Hs. dOO which hoi 
had boon asked to deposit as security and 
also to claim the rent fof 1333 Fasli, if' 
it was not deposited in time. But it it 
did nob do so ib was not open bo it to, 
treat the contract as cancelled. As to' 
the payment of bhe rent for 1333 Fasli ib 
appears to me from the record that ib 
was deposited by the defondant-respon- 
dent on 22nd April 1926, within the pear 
1333 Fasli and was accepted by the es- 
tate. The effect of this was that the 
condition as to the payment of rent for 
1333 Fasli in advance was waived by the 
Nanpara Estate. As to the deposit of 
Hs. 400 in advance as security it appears 
from the record that the defendant-res- 
pondent represented to bho estate that he 
had no cash money to offer but could only 
give his immovable property consist- 
ing of groves, etc., in security. No defi- 
nite order was passed by the estate in 
the presence of the defendant-respondent 
refusing to accept his offer. It appears 
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that iti the meantime the plaintiff-appel- 
lant approached the estate for a theka of 
the village Munimpur including the land 
in dispute The estate appears to have 
entertained his proposal with favour On 
11th Soptembor 1926, we find tlie zilla- 
dar of the estate sending a report to the 
manager to the effect that the defendant- 
respondent had not deposited the security 
amount in cash as ho was required to do, 
nor hflfd he executed the deed of agree- 
ment and that his theka ougnt to be oaii- 
colled (vide Ex. 7). The manager passed 
an order upon this report the same day. 
It ia to the following effect 

"This filo camo up to-day. A laasa in ras- 
paot of village Rikhauna m IMunimpur for 
<lv 3 years from ms to 1337 Easli oq an an- 
nual rent of Rs. 400 was given to Beni Madho 
on a condition that the leasee should deposit 
Rs. 400 as posh^i money which would be al- 
lowed as a set off againnt rent for the last 
} oar, and that ho should execute a deed of 
cigreomeut, bub ho did nob deposit the advance 
money nor did ho execute the deed of agree- 
ment upbo this time. Ho only deposited 
Bs. 400 the rout due for 13U Faali. It was, 
ihorcfore, ordered that the Ijaso be cancelled 
and the filo be consigned to the records." 

This order shows distiiicbly that the 
manager himself understood that a lease 
for live years had been given to Bani 
Madho, the defendant-respondent, and 
that he was justified in cancolling the 
lease beoausa he had failed to deposit 
the security and had not executed the 
deed of agraeinent. It is to my mind 
very doubtful, as stated above, whether 
ill the absence of a condition to that ef- 
fect embodied in the order dated I7bh 
March 1926, which created the tenancy 
in favour of the dofendant-respondont, it 
was open to the manager of the Nanpara 
Estate to cancel the lease. No condition 
jag to right of re-entry or power to cancel 
the lease was embodied in the said order. 
lUnder those circumstances it would not 
bo open to the estate to exorcise the right 
of re-entry I am fortified in this opinion 
by several decisions of the late Court of 
the. Judicial Commissionerof Oudh as well 
as of the Board of Revenue : vide Lai 
Bahadiir v. Mohammad Karim Khan{i). 
I would also mention Ah Muhammad 
Khan v Ghheddan (2) and Bhtkhari v. 
Manager, Court of Wards (3) which deal 
with this point. 

The second fact which supports the 
Icreation of the tenancy is that the defen- 

(1) S. C. No. 240. 

(2) [1912] If) O. C. 91=15 r. C 38-). 

(S) [1914] 1 0. L. J. 273=24 I. C. 780. 


dant-respondent admittedly remained in 
possession of the land in dispute in the 
year 1333 Fasli, and paid rent for that 
year which was accepted by the estate. 

1 am, therefore, clearly of opinion that 
the dofendant-iespondent was admitted 
into the tenancy in regard to the land Inl 
dispute ! 

It was, however, contended on behalf 
of the plaintiff-appellant that the tenancy 
in favour of the dofendant-respondont 
could not be recognized because no regis- 
tered lease had been executed in his 
favour. Regarding this matter I arn of 
opinion that the learned District Judge 
has taken the correct view. Under' 
S. 117, T P. Act 4 of 1882, the leases for' 
agricultural purposes are not required to' 
be in writing and under S. 156, Oudh 
Rent Act, it is provided that notwith- 
standing anything contained in the 
Registration Act of 1908 pattas granted' 
for any terra not exceeding 10 years by! 
landlords to statutory tenants shall be! 
deemed good and valid without theirj 
being registered. There can be no doubt' 
that the lease grautel to the defendant- 
respondent was for an agricultural pur- 
pose within the meaning of S. 117, T. P. 
Act. The word “land" is defined ini 
S. 3, Cl. (3), Oudh Rent Act. as follows ■ 
“Liand" includes the ungathered produce 
of land whether spontaneous or not and 
whether growing in earth or in water. 
It is clear that "khar” which is grass or 
straw and grows spontaneously on the 
land in suit and it would, there- 
fore, fall within the definition quoted 
above. This view is supported by a deci- 
sion of the late Court of the Judicial 
Commissioner of Oudh reported as 
Thakur Dm v. Hulas (4). The same 
view has been taken by the Board of 
Revenue in an unroported decision Bahu 
Jitan SnKjh v, Harbans Sintih (5). The 
lease given by Nanpara Estate to tho 
defendant-respondent did not, therefore, 
require any deed nor did it require regis- 
tration. The lease could ho created oral- 
ly and tho order datod 17th March 1925, 
quoted above is, in my opinion, quite 
sufficient to create a valid tenancy in 
favour of tlie defendant-respondent. 

Second point. — As to the second point, 
I may state that apait from the view that 
it was not open to tho Nanpara Estate 
to re-enter upon the holding in case a 

"(4)' [1907] 10 O. C. 138. 

(5) 2 U. D. 510. 
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breacli of bha condition embodied in the 
lease happened it was also not open to 
the said estate to take the law in its 
own hands and to eject the defondant- 
respondent forcibly without having re- 
course bo the proper method of ejectment 
prescribed under the rent law It is ob- 
'vious that the plaintiff-appellant as a 
jlessee of tho land in the suit stands in 
itho shoes of his lessor the Nanpara Es- 
tate and if it was not legally open it to 
take forcible possession of tho land the 
iplaintilT-appellant could not also recover 
ipossession of the land by treating tho 
defendant-respondent as a trespasser. It 
is a settled rule of law in Oudh that a 
|iand!ord must have recourse to tho ordi- 
nary process of law if he wishes to eject 
a tenant or a thekadar and if he dies so 
forcildy tho tenant or the thekadar is 
entitled to recover possession of his hold- 
ing on the ground of illegal ejectment ; 
vide Nisar Hussain v. Secy, of State (G) 
and Priiht Nath v. Shco Sahai Singh 
(7) and Sansardin v. Kallca Prasad (8). 
Tho mere fact that tho term of a theka- 
dar expires or that there is a violation 
on his part of any term embodied in tho 
lease would not entitle the landlord to 
resume possession without having re- 
course to tho ordinary process of law. 
If that were not the rule many cases of 
hardship would result Indeed it would 
not be in tho interest of public policy to 
countenance such an action on the part 
of the landlord. 

It .was contended on behalf of the 
plaintiff-appellant that a modification 
in this rule had been brought about by 
the Oudh Rent Act, Amendment Act (4 
of 1921). The argument was to the 
effect that the said Amending Act had 
introduced a new section in tho Oudh 
Rent Act 22 of 1686 which was marked 
as A-52 That section provides that no 
tenant shall be ejected otherwise than 
in accordance with the provisions of 
this Act. It was pointed out that this 
section was not applicable to the case of 
thekadars since in S. Cl 10, Oudh 
Rent Act, where tho definition of 
" tenant " was to be found, the new 
section A-52 was not mentioned as one of 
the seotions in’which tho expression *ten- 
[ant ” was to ^ e hold to include a theka- 
'dar Tim e is no doubt that S. A-52 

Ibj ri. D. No. [) of 1920. 

(7) S. D. No. 33 of 1891. 

(ej 3 U. D. 149. 
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has not been made expressly applicablej 
to the case of a thekadar as would appearl 
from the definition of the word "tenant”! 
as indicated above. The omission does 
not, however, establish that the inten- 
tion of tho legislature was to justify the 
ejectment of a thekadar without having 
recourse to law. I am fortified in this 
view of the case by the two decisions 
of the Board of Revenue already 
quoted above, namely, Priti Nath v- 
Sheo Sahat Singh (7) and Sansardin v. 
Katka Prasad (8) In the former case 
it was observed by the members of the 
-Board of Revenue that the policy of tho 
legislature in making sections embodied 
in the Oudh Rent Act relating to tho 
ejectment of tenants applicable to tho 
case of thekadars was obviously to pro- 
vide that they were to be brought within 
the jurisdiction of the revenue Courts 
by making it compulsory upon tho land- 
lord to issue a notice to tho thekadar 
before the landlord assumes possession. 
In their opinion any other construction^ 
would affect the interests of those classes 
of tenants for whose protection the sec- 
tions respecting ejectment were specially 
designed. In the latter case Sansardin^ 
v. Kalka Prasad (8) the Board ruled 
that if the term of a thekadar had ex- 
pired the relation between the parties- 
still remained that of a landlord and 
tenant and the landlord or his mortgagor 
(in our present case tho lessee) is not 
justified in summarily dispossessing the^ 
thekadar who was not ejected by tho- 
ordinary method of issuing a notice and 
that if this was done he (thekadar) would 
bo entitled to sue for recovery of pos- 
session. I am, thoretore, of opinion that 
it was not open to the Nanpara Estatej 
to grant effectively a lease of the landj 
in dispute to the plaintiff-appellant 
without having previously taken proper; 
stops in law to eject the defendant res-j 
pondent. > 

Third point — As to tho third point 
which relates to the question of juris- 
diction I may state that, in my opinion, 
the present case relates to a dispute bet- 
ween tho two rival tenants and as such 
it is cognizable by the civil Court This 
question has now been settled authorita- 
tively by a decision of a Bench of this 
Court to which one of us was a party 
and which will be found to be reported 
as Gayadin v. Lodht (9) In that casa 
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the rule laid down by the late Court of 
the Judicial Commissioner of Oudh in 
several cases decided by it was followed 
vide Raghubar Dayal v. Ghandan (10); 
Chandrtka Dakhsh Singh v. Baghu- 
natJi Kunwar (ll), Kalap Nath v. Mata 
Bin (12). 

The oinclusion bo which I have, there- 
fore, arrived is that the tenancy in 
favour of the defendant-respondent hav- 
ing bodn created it was not open to the 
Nanpara Estate to cancel the lease on 
the ground of broach of one of the con- 
ditions provided in the lease. In any 
case even if it was open to cancel the 
lease it could only do so by taking pro- 
per stops to that ellect in due course of 
law. No such stops having been taken 
it was not competent to the Nanpara 
Estate to grant a lease of the said land 
to the plaintiLT-appellant and in case 
one was granted it is nob open to the 
new lessee to treat the defandant-ros- 
pondent as trespasser and to recover 
possession from him through the civil 
Court. 

I would, therefore, dismiss this appeal 
with costs. 

Pullan, J. — In my opinion this 
appeal must be decided on the finding 
in which I agree that the respondent was 
put in possession by the Nanpara Estate 
in virtue of a contract which was never 
legally cancelled. I must, however, add 
a few words in reply to the argument 
which was addressed to us on behalf of 
tlio appellant to the effect that a theka- 
dar whose term has expired is not en- 
titled to any notice under the Oudh 
Rent Act, and can bo ojectod without any 
legal procedure This view is based 
upon the fact that S. A-52, Oudh Rent 
Act, does not apply to a thekadar. It is 
significant that this section has been 
added to the Oudh Rent Act in order to 
bring it into conformity with the Agra 
Tenancy Act In the Agra Tenancy Act 
the section enacting that no tenant shall 
be ejected otherwise than in accordance 
with the provisions of the Act applies 
to thekadars. There is some moaning 
in the exclusion of thekadars from this 
section in Oudh and it is to be seen in 
the fact that S. 4, Gl. 1, also does not 
apply to thekadars. This seotion pro- 
hibits any contract being made between 

7ld) [19071 10 O. (J. 2:J. ' 

(11) [1913] 1C 0. 0. 105=18 I. 0. 234. 

(12) [1915] 13 O. G. 49=^28 I. 0. 059. 
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landlord and tenant to eject a tenant 
otherwise than in accordance with the 
provisions of the Act. It follows from 
the omission of thekadars from this 
section that a landlord can contract to 
eject a thekadar otherwise than in ac- 
cordance with the Act It will ho oIt- 
served that S. 53, GI. 2, does apply to 
a thekadar and, therefore, a landlord 
may eject him by notice and it is signi- 
ficant that the thekadar can only contest 
this notice on the ground that bo holds 
the lease uudor the terms of which he 
is nob liable to ejectment This t^fonce 
must bo open to a thekadar in any case 
where the landlord wishes to eject him 
at the end of his term and if so it 
cannot bo intended that the landlord by 
failing to give him notice, can deprive 
him of this right. I am, therefore, of 
opinion that the only occasion on which 
a landlord can oioot a thekadar otherwise 
than under the provisions of the Act 
is when he has entered into a contract 
with the thekadar by which the latter 
agrees to vacate the land at the end of 
his tenancy. Such a contract is not im- 
plicit in every tenancy; otherwise the 
provisions of S. 56, Gl. 2 read with 
S. 53, Gl. 2 would appear to bo futile 
I would, therefore, hold that a thekadar 
holding on after the expiry of his term 
is as much entitled to a notice of ejoct- 
inent as any other tenant included in 
S. 53, Cl- 2 of the Act. I agree in the 
order proposed. 

R.M./n.iv. Appeal ili.^ymssed. 
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Stuart, C. J., and Raza, J. 

Raghubar — Plaintiff — Appellant. 

V, 

Radha Knsluia — -Defendant — Respon- 
dent. 

Second Appeal No. 40 of 1929, Decided 
on Isb October 1929, from order of Addl. 
Sub-Judge, Ijiickaow, D/- 16th October 
1928. 

Civil P. C, S. 100 — Finding of lower Court 
as regards right of privacy is finding of 
fact. 

Tho finding of a lowor Court that tho right 
of pnvaoy -poasesaed by a housoholdor in 
roapoct of tho houia which ho occupiQS has 
nob boon intorferod with by hia noighbour, is 
a finding of fact and cannot bo diaturbod ia 
second Apceal 29 All. 592, not Foil.-, 

[P 53G C 1] 



1929 


53G Oudh Lasa Din v. Mt. Gulal Kunwar (Srivastava, J.) 


K, P. Misra and P L Varma — for 
Appellant 

M. Wasim, Ah Zaheer and Ghulam 
Imam — for Respondent. 

Judgment — The decision of the lower 
appellate Court is that the additional 
construction made by Hidha Kishan 
defendant-respondent on his own house, 
so far from reducinp the right of privacy 
enjoyed by the phiintiif-appollint, who 
is the tenant and occupier of the house 
opposite, has rather increased it For- 
merly the defendant-respondent’s house 
had alf open roof, and this open roof com- 
manded a complete view of the courtyard 
of the plaintilf-appellant’s house The 
defendant has now made constructions 
on that open roof which have restricted 
the view The lower appellate Court 
has decided that in these circumstances 
there has been no fresh or substantial 
interference with the plaintiffs former 
right of privacy. We consider that the 
qusetion is a question of fact and not of 
law. The question was treated as a 
question of law in a single Judge decision 
\n Ahdul Itahmanv. Bhaguan Das (1) 
but it has been brought to our notice 
from a certified copy that this decision was 
revised in a Letters Patent Appeal on 17th 
January 1908, by a Bench consisting of 
the Hon. Sir John Stanley and Hon. Mr. 
Jiistice Burkitt. There is, however, no 
report of this reversal in any authorised 
law report. Jia that as it may, in our 
opinion the question is a question of fact, 
whatever be the views of other Courts. 
As the question is a question of fact, we 
can only bo bound by the finding, and 
the finding is that the right of privacy 
possessed by the plaintift-appellant in 
respect of the house which he occupies 
has not been interfered with. In these 
circumstances the appeal fails and is 
dismissed with costs. 

V S /r K. Appeal dismissed. 


(1) [1907] 29 All. ')32^4 A. L. J. 115=i(1907) 
A. W. N. 193. 
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Waziu Hasan and Srivastava, JJ. 
Lasa Dm — PlaintilT — Appellant. 

V. 

Mt Gulab Kunwar and others — De- 
fendants — Respondents. 

Second Appeal No. 118 of 1929, De- 
cided on 23rd September 1929, from 
decree of Third Addl. Dist, Judge, Luck- 
now, D/- 2Iat Decombor 1928. 

(a) Deed — Construction — Stipulation en~ 
titling mortgagee to recover amount and in' 
terest ai well ai compound in case of de- 
fault — Right to sue for whole mortgage 
money held accrued even before period 
fixed for payment of whole sum had expired. 

A sued .0 on a mortgago-doocl, Tho dood 
containod a clause Lo bho effect that “m case 
of the broach of contract the above uionbioned 
mortgagee shall be entitled within tho fixed 
period of G years and also after it at any time 
to recover tho entire mortgage money and the 
interest as well as the compound interest 
through the Court by abbaohment and sale of 
the mortgaged share and my othor proporty.” 

A contended that the stipulation contained in 
the given clause related bo tho mortgagee.^ 
(A’ 9 ) right to obtain a supple money decree in 
respect of the unpaid lutorcBt and did not 
refer to his right to get a decree for sale for 
tho entire mortgage moiioy. 

Held that tho clause did not admit of this 
intorprotabiou. The clause was intended to 
give the mortgagee tho right to institute .1 
suit for tho whole of the mortgage money 
before the completion of the term of six years 
in case the mortgagor failed to pay interest 
regularly at the end of each year. [L^ 537 C 1] 
(b) Limitation Act, Art. 132 - -Money sued 
for becomes due at earliest date when mort- 
gagee can enforce payment of it, 

Tho words "when tho money sued for be- 
comes djo” refer to bho earliest date on which 
it becomes due. ]\[oney sued for by a mort- 
gagee must be considorod to have become duo 
at tho earliest date when it is possible for tho 
mortgagee to enforce payment of it. Whore 
the interest is to bo paid annually and there 
is a stipulation that in case of breach of con- 
tract the mortgagee would bo entitled to re- 
cover the whole mortgage money the starting 
point for limitation is the date of the first 
default iu payment of interest . 37 All, 100; 

A.T.R. 1923 Allll\ A. I 11, V)2^0u,dh 502. 
.1. I. R. 1927 Oudh 539 and .1. I. R. 1928 Oudh 
289, Rrl. on , 39 Mad. 991. 11 C. W. N, 903, 

A. I. R. 1925 Pat. 557 and A I 11. 1920 P. 0. 
85, DiA. [P 538 G 2, P 539 C 1] 

A. P. Sen and JJai/a Kishen Seth — for 
Appellant. 

Zahur Ahmad, R B. Lai, and Malcund 
Behan Lai — for Respondents 2 to 6. 

Srivastava, J. — This is a plaintiff's 
appeal. It arises out of a suit for sale 
brought by the plaintiff mortgagee on 
foot of a mortgage-deed dated 26th July 
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1912. The mortgage-deed was executed 
by Bikram Singh the husband of defen- 
dant 1 for Rs 900 and carried interest 
at twelve annas per cent per mensem. 
The deed provided for pxyment of in- 
terest annually and stipulated that in 
case of default the interest would be 
added to the principal. The entire 
amount of tlio mortgage money was to 
be repaid in six years. A further pro- 
visionMri the deed, on which the main 
controversy in the case is centred, was 
to the effect that 

in caao of fcho broach of tbo contraob, fcho 
above montionorl inortRageo shall ba oiifcifcled, 
within the fixed period of aix years and also 
after it, at any timo, to recover the entire 
mortgage money and the interest ag well as 
the compound interest through the Court by 
attachiupiit and sale of the mortgaged share 
aud my other property.” 

The other dofendjints in the suit, 
iia-mely, defendcints 2 to 6 ara subsequent 
transferees of the mortgaged property. 

The main defence with which we are 
concerned in this appeal was one of limita- 
tion. It has bean accepted by both the 
Courts below and as a result of it they 
have agreed in dismissing the plain- 
tiff’s suit. 

The first question raised on behalf of 
the plaintiff appellant is as regards the 
construction of f he clause in the mort- 
gage-deed which we have reproduced 
above. It has boon argued that the sti- 
pulation contained in the above clause 
authorizing the mortgagee to recover his 
money before the expiration of the six 
years period, relates to the mortgagee’s 
right to obtain a simple money decree in 
respect of the unpaid interest and does 
not refer to his right to get a decree for 
sale for the entire mortgage money. We 
do not think that the clause in question 
can admit of this interpretation. We 
have no doubt that the clause is intended 
to give the mortgage the right to in- 
stitute a suit for the whole of the mort- 
igage money before the completion of the 
[term of six years in case the mortgagor 
fails to pay the interest regularly at the 
€n(i of eaoh year. 

The next question is as regards the 
rule of limitation applicable to the case 
Art. 132, Sch. 1, Limitation Act, provides 
a period of twelve years for suits to 
enforce payment of money charged upon 
immovable property and this period of 
twelve years is to commence from the 
date when the money sued for becomes 
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due. There has been a sharp conflict of 
decisions in the various High Courts in 
this country as regards the meaning and 
application of the words 'when the 
money sued for becomes due.” It will 
be observed that the mortgage-deed in 
suit fixes a term of six years which would 
mean that the money sued for is to be- 
come due at the end of this period. Then 
there is the other clause which gives the 
mortgagee the right to suo within six 
years in case of default in the payment 
of inteiest 

There is one class of authorities 
in which it has been held that the 
mon 65 ' sued for must be considered to 
become due at the earliest date when it 
was possible for the mortgagee to enforce 
payment of it. In other words that, in 
a case like the present, the starting point 
for limitation would be the date of the 
first default in the payment of interest ■ 
see Gaya Dm v. Jhumjnan LaJ (l) and 
Shtb Dayal v. Meharhan (2]. The other 
class of cases support the view that the 
money should not be considered to be- 
come due within the meaning of those 
words as used in Art 132 until the ex- 
piration of the terra fixed, when the 
mortgagee is, undor the terms of the 
deed, given the right to sue for his mort- 
gage money and the mortgagor is given 
the corresponding right to ledeom : sea 
Narana v . 4771771^711 Amma (3), Rup 
Narain v. Gopi Nath (l) and RamaeJehar 
Prasad Singh v. Mathura Lai (5) It 
is not necessary for mo to make an ex- 
haustive survey of the entire case law on 
the p^inb or to discuss the matter in 
detail in view of the course of decisions 
which has prevailed in this Court and 
which IS binding upon me. In Pherai 
v. Pudai Ram (G) a Bench of the lata 
Court of the Judicial Commissioner of 
Oudh to which ray learned brother Mr. 
Wazir Hasan, J., was a party, decided 
that in the case of a bond to which 
Art. 80 applied and which provided for 
payment of interest month by month and 
that in the event of failure to pay in any 
month, the plaintiff was to have a right 

(1) [1915] 37 All. 400=28 1 . C. oIo^^A. L. 
J. 510. 

12) A. I. R 1923 All. 1=45 All. V 

(1) [1910139 Mad 931=31 L. J. 3iri=4 
M. L. W. 77=35 I. C. 419=:(l9lf.) 2 
M, W. N. 125. 

(4) l1907] 11 C. VV. N. 003. 

(5) A. I H. 1925 Pit. 5:)7=:4 Pat. 820. 

(G) A. I. R 1925 Oadh 502=27 O. C. 31S. 
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oE suit at once, limitation began to run 
from the date of the first default in pay- 
ment of the interest. The same view 
was taken by a Bench of this Court in 
Gaura v. Uam Gharan (7). The same 
principle was adopted and held appli- 
cable to suits based on mortgages and 
governed by Art. 132, Lim. Act. by a 
Full Bench of this Court in Ram Koer 
V. Patroj Koer (8) Mr. Sen, J., the lear- 
ned counsel for the jilaintitl-appellant 
contended before us tliat the correctness 
of the view taken by the Full Bench of 
the \llahabad High Court in Ga\ja Dm 
V. Jhuimnan Lai (IJ and Shih Dayal v. 
Meharban (2) which view has been ap- 
proved and adopted in this Court, has 
been questioned by their Tjordships of 
the Judicial Committee in Pancliam v 
Ansar Husain (9) No doubt there are 
observations in the judgment of their 
Lordships which seem to throw some 
doubt on the soundness of some of the 
observations in the Full Bench decisions 
above referred to but their Lordships 
expressly loft the question open and 
refused to make any definite pronounce- 
ment on that point A similar argument 
was urged in this Court in Gaura v. 
Ram Charan {7) The learned Judges 
who constituted the Bench in that case 
referring to this argument observed that 
as their Lordships of the Judicial Com- 
mittee did not decide the point, there- 
fore : 

"thQ decision in the Oudh case Pherai v. 
Pudai Ham (G) should be followed so long as 
It is not expressly overruled by their Lord- 
ships of the Privy Council ’' 

I feel bound by the authority of the 
Full Bench decision of our Court re- 
ferred to above and think in accord with 
the opinion expressed in Gaura v. Ram 
Charan (7), that we must adhere to the 
decisions of one Court until their Lord- 
ships make a definite pronouncoment to 
the contrary. For these reasons I must 
oveirule tlie plaintiff's contention and 
hold that the yjrosent suit was barred 
by Art. 132, Lim. Act 

Lastly it was argued tiiat the Courts 
below were wrong in allowing separate 
costs to each of the three sets of defen- 
dants- The lower appellate Court has 
held that the awarding of separate costs 

(7) A. I. R. 1927 Oudh 

(S) A. I. R. 1923 Oudh 239=3 Luok. 439 
(F.B.). 

(9) A. I. R. 1926 P. C. 05=40 All. 457=53 
I A. 187 (P.G.). 


in this case was justified because the 
dofeocea of the three sets of defendants 
were different. It is admitted that they 
were represented by different counsel 
and the nature of the defences was such 
that they could hardly be represented 
by the same counsel. We do not think 
wo would bo justifiod in interfering with 
the discretion exorcised by the Courts 
below in the matter of costs. We are 
satisfied that the reasons given by them 
for the exercise of their discretion in 
favour of allowing separate costa as quite 
reasonable. 

The appeal therefore fails and I would 
dismiss it with costs 

Wazir Hasan, J. — I agree. The 
ratio decidendi of the Oudh deci- 
sions to which reference has been 
made in the judgment of my learned 
brother seems to me to bo quite clear. 
On a covenant like the one contained in 
the deed of mortgage on which this suit 
is founded the mortgagee acquires the 
right to recall the whole of his mort- 
gage money on a default being made by 
the mortgagor in payment of the interest 
as it fell due at the end of one year of 
the date of the mortgage and before the 
expiry of the six years presoribod as a 
term certain for the mortgage. The 
covenant is in certain cases expressly 
coupled with a promise on the part of 
the mortgagor to pay the interest from 
year to year and further by an acknow- 
ledgment of liability to be sued for the 
entire rnoibgage money in case of de- 
fault. But whether such a promise does 
exist amongst the terms of the mort- 
gage or not is, to my mind, wholly im- 
material I cannot conceive of the 
mortgagee’s right to sue arising in the 
event of default without also the mort- 
gagors’ implied liability to pay the 
wholo mortgage money in the event of 
such default. If that is the true con- 
struction of the covenants of this na- 
ture, it follows almost logically that the 
mortgagee's right to sue on default is 
simply a corollary of the mortgagor’s 
liability to pay. This being so the 
terms of Art. 132, Sob. 1. Lim Act 
(9 of 1908) as to the starting point 
of limitation, must be hold to ho fully 
applicable to a ease like the present 
Those terras are: 'When the money sued 
for becomes duo” Column 3 of the sche- 
dule prescribes the point of " time from 
which period begins to run," and the 
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period ia clearly referable to the suit 
mentioned in Col. 1 of the same 
/schedule. In this column the descrip- 
tion of the suit " to enforce payment of 
money charged upon immovable pro- 
pert *’ must connote, it appears to me, 
the “ right ” to enforce which the suit 
may be brought Therefore, in a suit 
of the nature described in Col. 1, 
8ch 1 tho existence of the right of the 
mortgagee to recall tho mortgage money 
is a condition precedent to such a suit. 
That condition precedent necessarily in- 
volves tho mortgagor’s liability to make 
payment of tho money charged upon his 
immovable property There is, there- 
fore, tho mortgagee's right to call for 
repayment and the mortgagor’s liability 
to repay. Thus tho requirements of 
Col. 1 as well as of Col. 3, Art. 132. 
arc fully sitiafiod. 

It has been contended that the money 
becomes due only on tho expiration of 
the six years and not before it in spito 
of the covenant already roferrod to and 
tho argument in support of tho conten- 
tion is that nothing can be hold to have 
become duo unless tho mortgagor has the 
corresponding right to make the payment 
of the money for which the suit contem- 
plated by Art 132 may bo brought and 
that right only arises on the expiration 
of SIX years and not before. To my mind 
the argument is fallacious It ignores 
the mortgagor’s statutory right to re- 
deem as soon as the mortgage money be- 
comes due. Under S. 60, T. P, Act (4 
of 1882) at any time after the principal 
money has become payable the mort- 
gagor has a right to redeem tho mort- 
gage. It is nob necessary to make a 
contract for tho purpose of creating this 
right. It is a right given by law, and 
is nob controlled oven by contract to the 
contrary as was pointed out by bhoir 
Ijordships of the Judicial Committee in 
the case of Mohammad Sher Ehaii v. 
Siuami DayaL (10). In this connexion 
the only question to be considered is at 
what time the principal money becomes 
payable. Can it ho doubted for a mo- 
ment that it becomes payable as soon as 
the mortgagee acquires the right under 
tho covenant to recall his mortgage 
money ? The contrary view will load 
to absurd results The mortgagee has 
t he rig ht to a 11 the w hole of t h e morb- 

‘(10)A. l.R. 19i2 P. 0. 17=44 All. 1S5= 

49 T. A. GO (P. G.). 
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gage money yet the mortgagor has no 
right to satisfy the mortgagee’s claim 
until after a decree in a suit brought by 
the mortgagee is passed and tho mort- 
gagor could redeem the mortgage in 
terms of the decree. It appears to mo 
that as soon as the mortgagee obtains 
the right to recall his mortgage money 
under the covenant, there arises both an 
implied covenant as to the mortgagor’s 
right to redeem and tho statutory 
right under S. 60 already referred to- 
In those circumstances the term of six 
years must bo construed to have been 
intended to run its full course only in 
tho absenco of the default in the pay- 
ment of interest as it falls duo. Besides 
the language of the covonints, tho afore- 
inontionod result must also flow from 
tho decree in tho mortgagee’s suit. 

I also would, therefore, dismiss this 
appeal with costs. 

R.M./n K. Appeal dismissed. 
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SrIVASTAVV INI) Wazir H.\.san, JJ. 

Narain Dass and another — Plaintiffs — 
Appellants. 

V. 

Murli Dhar and another — Defendants 
— Bospondonts. 

Second Appeal No. 109 of 1929, De- 
cided on 2tbh September 1929, from de- 
oree of Sub-Judge, Lucknow, D'- 2nd 
March 1929, 

(a) Transfer of Property Act, S. 100 — 
Stipulation that judgment-debtor shall not 
dispose of share in factory until satisfaction 
of decretal amount amounts to charge. 

Tho law does not prcscribo any particular 
form of words which may be necessary to 
create a charge. The determination of the 
question rests upon the intention to make iw 
particular property, tho security for payment 
of tho debt and tho intention has to bo gath- 
erocl from the language of the instrument. 

.1 brought a suit against Ji on basis of pro- 
note, The claim was settled by a compromise 
which was embodied in a decree. It was pro- 
vided for payment of decretal money in easy 
instalments and stipulated “that tho defen- 
dant will not dispose of in any way his share 
in tho Promier Aerated Company at Ila/irafc- 
gan] until the satisfaction of tho decretal 
amount ” Contrary to tho apreoincnt li, sold 
all his interest ancl on suit by A oontondod 
that the compromiso deoreo did not create any 
charge against B’s share in the factory as 
alleged by A. 

JTe/il : that tho stipulation intended to pre- 
serve tho property intact so as bo be available 
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for p^ymaub of mouoy pu.yablo iindor tho do- 
crcG, This boing the objoot of tho olause in 
question it had the effeot of making the pro- 
perty seoiirity for tho payraont of the decretal 
amount. .1 therefore had a charge of J>'s’ 
nliare 52 All. JIO , ^3 Cal. 3i3b , and 24 M Tj. 

3G 201, iJr-/, [I’"j10 0J1 

fb) Registration Act, S. 17 (2) (vi) — Where 
agreement is incorporated in decree it need 
not be registered 

Whore the decroo inrorporatps the whole of 
tho coni]»roini'io and tho agraomcnt, which led 
to the oompromiao of the suit, the registration 
of the agreement is unnooossiiii y and the da- 
rree is suliioient cviilence of its terms A I.U. 
13V) r C. 7'3, Rel. ,n., ^22 Mad bO-) (T. C.), 
Jiff [V5aC2J 

All Zahecr — for Appollanfcg. 

LakAiman Prasad Srivastava — for 
Regpoof-lenfc 1. 

Judgment. — This is a second appeal 
by the defendants It arises under tho 
following circumstances 

The plaintitf-respondent Babu Murli 
Dhar brought a suit against Fateh Baha- 
dur on the basis of a pro-note The 
claim was settled by means of a compro- 
mise which was embodied in a decree of 
Court dated 18th February 1925 It 
provided for tlie payment of the decretal 
money in easy instalments and stipu- 
lated 

“that tho defendant will not dispose of in any 
way his share in tho J'romier Aerated Com- 
pany at llazratganj until tho satisfaction of 
the entire dct'.rotal amount. " 

It appears that contrary to the agree- 
ment embodied in the decree, the defen- 
dant Fateh Bihadur sold all his interest, 
which amounted to a moiety share, in 
the factory to two brothers Narain Das 
and Rira Kisheo Dris, defendants 1 and 
2. The plamtitf thereupon instituted 
the present suit for recovery of the 
amount due to him under the above men- 
tioned decree, by a sile of a half share in 
the Premier Aerated Water Factory on 
the ground that ho had a charge for tho 
amount of tho decree agiinst the share of 
Fateh Bihadur in tho said factory Bjth 
tho Courts below have upheld the plain- 
tid’s contention and decreed the claim 
Narain Das and Ram Kishen Das the 
purchasers of Fateh Bahadur's half share 
in the factory have coma to this Court in 
second appeal. 

The first contention urged on their be- 
half is that the compromise decree dated 
ISLh February 1925 does not create any 
charge against the judgment-debtor’s 
flliare in the factory. S. 100, T. P. Act, 
provides that ; 


"whore immovable property of one person is 
by aot of parties or operation of law made 
seourity for tho payment of money to another, 
and the transaction does not amount to a 
mortgage, the latter person is said to have a 
oharge on tho property." 

The question therefore is, whether the 
clause of the decree which we have re- 
produced above can either expressly or 
impliedly be considered to make the fac- 
tory a SGcuritv for satisfaction of tho de- 
cretal amount Tho law does not pros- 
cribe any particular form of words which 
may ha necessary to create a cliarge. The 
determination of tho question in all such 
cases rests upon the intention to make a 
particular property the security for pay-' 
ment of a debt. Of course this intontionj 
has to be gathered from the language of 
the instrument. The stipulation that! 
the defendant must not dispose of his! 
share in the factory until the satisfaction' 
of the decretal amount, was clearly in- 
tended to preserve tho property intact soj 
as to bo available for payment of the! 
money payable under tho decree. Obvi-| 
ously this being the object of the clause! 
in question it has the effect of making' 
tho property security for the payment of! 
the decretal debt. The learned counsel 
for tho defendants appellants has relied 
on Bhupal v. Ja() Ram (l), Gunno Singh 
V. Latafut JLos^aiii (2) and P. Sivanna 
v. Vcnka taler ishna Murtlii (3). Tho 
first two oases are clearly distiiiguishahlo 
inasmuch as they contain only general 
stipulations not to alienate property. In 
tho absence of any expressions making any 
specific property liable, tho general C3- 
venant not to transfer any property could 
not establish tho charge with regard to 
any particular property. In the last 
case cited the construction placed upon 
the compromise was that it did not con- 
tain any expression of intention to create 
an interest in tho plaintiff's favour If 
their Lordships of tho Madras High 
Court mean to lay down that in order to 
establish a charge it is necessary 

"that an inbereub la the property should be 
created in favour of tho creditor to secure duo 
payment of the debt," 

then W 0 must respectfully dissent from 
that view, Tho substantial distinction 
between a mortgage and a charge lies in 
the fact that while in the case of a mort- 
gage there is the transfer of the interest 

(lyTiS'VJ] 2 All. 4453. " 

(2) [1877J 3 Cal. ’330=1 C.L.R. 91. 

(3) [1913] 24 M.Tj J. 474=153 L.O, 479=(1913) 

M.W.N. 337. 
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in tho immovable property, there is no 
Buoh transfer of interest in the case of a 
charge which merely secures payment of 
the money against specific immovable 
property. The present case is very 
similar to the case reported in Jawahir 
Mai V. Indomciti (4). In this case there 
was a clause in the deed by which the 
executant undertook that until the re- 
payment of the amount he would nob 
transfer the property by sale, mortgage, 
gift or any other way. It was held by 
Richards, C, J., that the intention of the 
parties was to make the property men- 
tioned therein security for the loan and 
that the document created a charge with- 
in the meaning of S. 100, T, P. Act. 
We therefore agree with the Courts 
below that the clause under considera- 
tion is Buflicient to create a charge under 
S. 100, T P. Act 

The second contention urged on behalf 
of the appellants is that the above men- 
tioned clause relates to a matter quite 
foreign to the scope of the suit in which 
the decree was passed and therefore such 
extraneous matter cannot be exempted 
from the necessity of registration by 
reason of its being included in a compro- 
mise which has been incorporated in a 
decree of Court. Sub-S. (2), S. 17, Re- 
gistration Act provides that 

"Nothing in Cl (b) and (c), aub-S. (1) ap- 
plies to ’ (iv) 

Any dfioroQ or, order of a Court and any 
award.” 

For a long time there had been con- 
troversy as regards the question whether 
the exemption above referred to extends 
to everything contained within the de- 
cree or must he limited to such matters 
as fall strictly within the scope of the 
suit which resulted in the decree. Deal- 
ing with this question their Lordships 
of the Judicial Committee in Pranal 
Annee v Lakshmi Annee (5) remarked as 
follows . 

"Tho razinamah was not registered in ac- 
cordance with tho Act of 1877, but the objec- 
tion founded upon its nou-registration docs 
not, in their Lordships’ opinion, apply to its 
abipulationa and provisions, in so.far as theso 
wore incorporated with, and given effect to 
by, the order made upon it by the Subordinate 

Judge In tho suit of 18S5 . 

If the parties after agreeing to settle the suit 
of 1685 on the footing that they wore each to 
take a half share of tho land involvod in that 

(4) [1914] 3G All. 201=22 I. C. 973=12 A. L. 

J. 290. 

(5) [1899] 22 Mad. 508=20 I. A. 101=7 Sar. 

51G (P.C.). 


suit, and also a half share of tho lands now la 
dispute, had informed the learned Judge that 
thoBQ wero now tho terms of the oompromise, 
and had invited him by reason of such com- 
promise to dispose of tho conclusions of the 
suit of 1885, thoir Lordships see no reason to 
doubt that tho order of the learned Judge, if 
lb had referred to or narrated theso terms of 
compromibo, would liavo been judicial evi- 
dence available to tho appollant, that tho 
rospondonts had agreed to transfer to her the 
moiety of land now in dispute.” 

The matter is, however, clinched now 
by the pronouncement of their Lordahips 
of the Judicial Committee in Ilemanta 
Kumari Devi v. Midanpur Zamindari 
Co. Ltd. (G). Thoir Lordahips referring 
to thoir decision in Pranal Annee v. 
Lakfthmi Annee (5) observed as follows ■ 

"Though this judgment docs not in terms 
refer to S. 17, aub-S. 2 (vi), Registration Act, 
it gives full effect to tho opinion that their 
Lordships have formed as to its interpreta- 
tion. The docroQ in tho present caso is a> 
decree which makes no difference whatever in| 
its language between one part and another; 
part of the compromise , it incorporates the, 
whole , and it is, in oblier words, a decree 
which, though affecting tho lands In the auui 
as a decree, incorporates the whole of the 
agroement which led to the suit being com- 
promised. Kor this reason their LordshipB, 
think that tho registration of the agreement 
was unnecessary and that the decree is suffi- 
cient evidence of its lerms. 

We muFt therefore on bhe aubhorityi 
of this decision overrule this conten-“ 
tion also. 

The result is that the appeal fails and 
is dismissed with costs. 

R.M./r.K. Appeal di^miRsed. 

(G) A. T. R. 1919 "P. C. 79=47 UaL 185=4G 
I. A. 240 (P.C.). 
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Pur.LAN, J. 

Gadadhar Prasad — Plaintiff— Appel- 
iaut. 

V. 

Sumer Singh — Defendant — Respon- 
dent. 

Second Appeal No. 186 of 1929, De 
cided on 4th October 1929, from deoree 
of Addl. Sub-Judge, Sitapur, D^- 23rd 
March 1929. 

(a) Landlord and Tenant — Transfer of 
grove -There is no custom allowing landlord 
to assert his right in case of transfer of 
grove. 

There is no general custom which enables 
tho landlord to step in, in the case of the 
transfer of a grove, although he may assert his 
light when the trees have been cut and the 
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lADcl ccASGs to bn a grovo. Under these oir- 
nimstAnooa the land certainly reverts to the 
landlord but he acquiroa no right oE entry 
from sale by a grove holder unloBS there is a 
apocial custorn to that effect A LR. 1027 Oudh 
207 and AA.U. 1927 Oudh SOj, Rff. A.I.R, 192G 
Oudh 130 and .1 I R, 102i Oudh 310, Disf. 

[P 512 0 2] 

(b) Custom — Wajib-ul arz — Custom laid 
down in, not uniform and acted upon should 
not be accepted. 

A custom is one which is uniform and acted 
upon. When the oiistoin laid down in the 
wa]ib-ul-ar/ is not uniform and acted upon 
and it is doubtful whciiher it is general, it 
should not bo acc'jptod. 312 C 1] 

]]. V. lioi/ — for Appellant. 

Hrrje'ilLirari Fra^ad and liaj Balia Oir 
— for Respondent. 

Judgment — This is a second appeal 
by the plaintitf who is a zamindar. The 
cause of action for Ins suit was a sale by 
41 grove holder of a grove situated in a 
mahal of which the plaintiff is admit- 
tedly the ground landlord. The lower 
Courts have agreed in dismissing the 
suit, and the plainbitl appeals on two 
main grounds. The first is that there 
is a general custom in Oudh by which 
grovo holders are debarred from selling 
their groves, and the second is that there 
is a special custom in tliat village to 
tliab effect. The view that there is a 
general custom in Oudh by which grovo 
holders are debarred from selling their 
groves, that is to say, their rights as 
grove holders, was recently discussed by 
a learned Judge of this Court in the case 
of Mahomed AH Maaomed Khan v. 
Madaii Sail (U The view taken in that 
case was that there is no such general 
custom as distinguished from a village 
custom to be proved by the wajib-ul-arz 
or other evi ience, Reference was made 
to previous cases, in particular a case 
which has been referred to me by the 
appellant, namely, that of MahahirVra- 
^ad V Uma Shankar (2), decided by a 
Bench of the Judicial Commissioner's 
Court That ruling, however, referred 
*onlv to the aale of a grove by a tenant 
and the Judges held that such a sale 
amounted to an abandonment, hub this 
was not a decision as to grove holders, 
and I doubt the corroebness of a subse- 
quent decision by a single Judge of the 
Judicial Commissioner’s Court, Ganesh 
v. Suraj Baksli (dj, in which bho learned 

(1) A. l.R 1927 Oadh 297. 

(2) A. I. R. 1925 Oudh 319=a28 0. C. 133. 

(3) A. I. R. 192G Oudh 139. 


Additional Judicial Commissionei ap- 
plied the ruling in the case of Mahahir 
Prasad v Uma S hanker (2) to grove 
holders. That there is a distinction bet- 
ween the two hag been decided more than 
once, but I would refer only to the case 
of Mohammad Aklihai v. Lachman (4). 
There is some confusion as bo the rights 
posi^essed by landlords both in dealing with 
groves and in deLiling with abandonment of 
holdings, bub as far as I am aware, there 
is no general custom which enables the 
landlord to step in, in the case of the 
transfer of a grove, although he may 
assert his rights when the trees have' 
been cub and the land ceases to ho a 
grove. Under thoso circumstances the 
land certainly reverts to the landlord 
but, in my opinion, ho acquires no right) 
of entry from a sale by a grovo holder,' 
unless there is a special custom to that! 
effect. 

There are such customs in many 
villages, and in the village in question 
there is a wajib-ul-arz dealing with 
groves. This section of the wa]ib-nl-arz 
has been discussed by the Courts below 
and 1 am doubtful whether, as a Court 
of second appeal, I could in any case 
interfere with the findings of the lower 
appellate Court that there is no custom 
in the mahal or in the village such as is 
contended by the appellant. But I have 
myself considered these entries in the 
wajib-ul-arz, and I am satisfied that the 
view taken by the Courts below is cor- 
rect A custom is one which is uniform! 
and acted upon. The custom laid down, 
in this wajib-ul-arz is certainly not uni- 
form. It is doubtful whether it is gene- 
ral, and I have a finding of fact of the' 
Courts below that it has nub been acted 
upon. It appears that there w;ig one' 
custom applying to a certain number of 
groves by which a sale by the grove 
holder would amount to an ali indonment 
and the landlord would ho entitled to 
take possogsion of tlie grovo, bub thorn 
wore two groves which were exempted 
froin this custom and another custom 
W. 1 S suhabibnted namolv, tdiab, if Iho 
grove holder bransf erred his grovo, the 
landlord would he entitled to what is 
known as haq chaharum or one-fourth of 
the .sale consideration. Lasdy thoro 
were two groves for which no custom 
was prescribed at all. It lias been found 
by the Courtg_holow that the grove in 
(4) A. I. R. 1927 "0'udh 505. / 
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suit now is in the very patti in which 
tliosQ two ^’roves are situated for whicii 
no custom was prescribed. Tiie grove 
itself was not in existence when the 
wajib-ul-arz was prepared. Thus, even 
if i were prepared to reconsider the 
hadings of the Courts below on tlie evi- 
dence as to a special custom existing in 
this village, I would be unable to inter- 
fere on the merits of the case. 

I, tl:^ererore, dismiss this appeal with 
costs. 

H.M./r.K. Appeal dismissed. 


A. I. R. 1929 Oudh 543 

Stuakt, C. J. 

Emperor 

V. 

JiliatjwaLi Prasad — Accused. 

Criminal Ref. No. dl of 1921), Decided 
on 5th September 1929, reported by 
Sess. Judge, Raa Hareli. 

(b) Criminal P. C., S. 439 — Interlocutory 
order it open to reviiion, 

Aq application in revision he^ over an 
interlocutory order passed by a orinimal 
Court : A. i. R 1926 On Ih ‘280, Ecpl. 

[P34aC 2] 

^ (b) Evidence Act, S. 124 — Communica- 
tion! made by railway employees to Station 
Matter at regards theft are not protected. 

Ij was charged of having committed theft 
of certain pieces of eloth m charge of the 
railway company from a goods truck at a 
railway station. The Station Master started 
an inquiry and recorded ahatemonts of four 
persons all of whom were railway omployoos; 
those statomonts worn fnrwardol to the Divi- 
sional Superintendent who objected under 
S. 121 to their production iufore the trying 
’\fagistrato when the accused called foe them 
ill order that ho mighu oi jss-exaiuuie the 
witnesses . 

ITfUf . that those coiiimunicition^ were not 
piotcctod. r '‘‘11 0 ‘2j 

JI. K. (rhn'ir —for fcho Crown. 

liuhiuddin — f o r A c c u s e d . 

Dciija Shanlcar^^ov Divl. Rujioriri- 
tendentj, E. I. Ry. 

Judgment —This roforaricc iii revi- 
sion iMises a point of intorcat Hhigwati 
Y^raaid is a biMnshipmonb clorlc btabioiiod 
:ib rartabgirli railway station. Rarfa- 
r.iz. Ram Prasad and Pandohi arc sta- 
tion coolios at the same station. Cri- 
minal procecdinga havo uommonced 
agiinst these four persons on a charge of 
liaviug comniitted theft of certain pieces 
of cloth in charge of the E. I. Ry. Co, 
from a goods truck at Partabgarli rail- 


way station on 21sfc April 1929. The 
proceedings appear to have been started 
as the result of a report made by a cer- 
tain Parja Riugh a wafcchmran employed 
on the Watch and Ward sLaif at the same 
railway station. Shortly after this re- 
port Mr. Mathews, Station Master, 
made an inquiry. I have boeii unable 
to discover from tho record the date of 
this inquiry bub it apparently book 
place within one to three days of the oc- 
currence. In the course of this inquiry 
Mr. Mathews is said to have recorded 
statements of Maozur Ahmad, Parja 
Singh, Dal Bihadur and J3il Bahadur 
persons who have been called as witnes- 
ses for tho prosecution and he is said to 
have transmitted these statements to 
tho Divisional Suporintendeub at Luck- 
now. 

In the course of the proceedings be- 
fore the Magistrate the counsel for the 
accused called for these statements in 
order that ho might cross-examine the 
witnesses, who were said to have made 
them, in reference to those statements, 
if he discovered that the statements dis- 
closed any ground for such cross-exami- 
nation. The Divisional Suporintondonfc 
at the request of tho Court sent these 
statements to the Court in a sealed cover 
but at the same time took objection bo 
their production on the ground that they 
were privileged The Magistrate upliold 
this oontention. The matter was then 
taken in revision to tho Sessions Judge 
who has forwarded it to this Court fori 
decision. Tho learned Assistant Govorn-I 
menu Advocate has taken a preliminary 
objection that no such revision lies. T; 
do not consider that his contention is' 
onrroct. It is true that [ decided in 
Kashi Ravi v. Ram Jiv^an (l) that there' 
is ordinarily no justihcition for taking 
up in revision an interlocutory matter 
in a criminal Court bub 1 never found 
that such an application in revision did 
not lie. I only found tint ordinarily 
they should not lu 3 accoded to. In thi' 
CISC, however, I consider that tho mit ! 
tor should ho decided on tho inorits , 
Ordinarily these statements were cip ' 
able of proof before the Court. 

The Divisional Suporintondent lias, 
however, taken the position that they 
cannot bo iiroduced under tho provisions 
oi R. L2I, .\cb I of IS72. This section 
A. 1. K. Oudb 28J -1 Ijiick. IS, 
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says that no public officer shall bo com- 
pelled to disclose communications made 
to him in official confidence when ho 
considers that the public interest would 
suffer by the disclosure. But these 
statements were not made to the Divi- 
sional Superintendent. They were made 
to the Station Master. Granting for the 
sake of argument that the Station Master 
in the State Railway is a “ public offi- 
cer ” within the meaning of S. 124 the 
question remains whether these commu- 
nications wore made to him in official 
confidence. 

I do not determine whether the 
Station Master is or is not a public 
oflicer within the meaning of S. 124, 
Act 1 of 1872. Ho is certainly a public 
servant for the purposes of Chap. 9, 
1. P. C., under the provisions of S. 137, 
Act 9 of 1890, the Railways Act. But 
it would not follow from that that he 
is a public officer within the meaning of 
8. 124, Act 1 of 1872. But apart from 
that circumstance, is there anything to 
show that these communications wore 
made to him in official confidence ? 
There is nothing on the record to show 
that they were made to him in official 
confidence; and the learned counsel op- 
posing the application has been unable 
to indicate any reason from which it 
can be concluded that these communica- 
tions were made in official confidence. 
One of the persons who made the com- 
munication was Manzur Ahmad, another 
transhipment clerk, and the other three 


1929 

were watchmen employed under the 
Watch and Ward. 

In these circumstances I find thatj 
these communications are not protected.^ 
If they had been communications made’ 
to a public officer in official confidence! 
the Court would not have been in a posi-l 
tion to decide whether the public in-j 
terest would suffer by their disclosure. 
If the public officer considered that the 
public interest would suffer by their dis- 
closure such communications could nob 
be produced in evidence. But if it is 
not established that they are made in 
official confidence the opinion of the 
officer before whom they were made is 
not relevant. I, therefore, direct that 
the sealed cover bo opened by the Magis- 
trate and that both the prosecution and 
the defence be given an opportunity of 
utilizing these documents in the manner 
permitted by the provisions of the Evi- 
dence Act. The record will now be re- 
turned. I have to note that the record 
is very defective. It may be that we 
have not made a complete examination 
but I notice in the English record that 
the evidence of Mr. Mathews terminaces 
at the end of the first page in the middle 
of a sentence and that wo find a similar 
defect in the evidence of the witnesses 
under cross-examination. I note this 
point to safeguard our office. The re- 
cord is exactly as we have received it 
and is returned in the condition in 
which we received it. 

v.s./r.k. Revision allowed. 


Emperor vi Bhagwati Prasad (Stuart, C. J.) 


END 
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Subbaya Naidii v. Emperor 391 

Snbhia Pillv v. Subramanian Chettvar 110 
•Subramaniau Chettyar v. K. Moses 182 

Tafuz/al Ahmed v. Maung Shwe Kyi 335 

'riia Dun, Maung v. Ma Mai Ein 178 (1) 
'Pha Nyo Maung ik Co. v. Ma Un Ma Pru 2G0 
Them Po v J P. DeSouza P>7 

Thu, Maung v Maung Shwo Hla 272 

Tun Tllaing v. Ma Kha Bu 270 

•'Pun lllaing, Maung v. U Tlia Kha 123 

Tim Lin, Maung v. Maung Tun Wm 225 (2) 
Tun Po, Maung v. Maung S^in Myi 293 

U 
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IJ Oh V. U Shwe Thaung 2B5 

••U Po nil V. Ko Po Shein (FB) 97 

U Po Hnib v. Maung Bo Gyi 103 
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G Po Nyan v Maung Kyan 113 
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U Pyinnya v. U Dipa 372 
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KAN(‘500N HIGH COURT 

SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 
♦ Indicates Cases of Hreat Importance. 

* ^ Indicate Oases of Very Croat Importance. 


A 

Administration 

Part of property parti tionod — Suit 

for administration of unpartitioned por- 
tion lies 243a 

Adverse Possession 

Defendant in possession of plot of 

land tor nearly 15 years prior to its pur- 
chase by ijlainbifl — It Avill be assumed, 
in suit brought to eject defendant tliat 
liis possession was adverse till date of 
conveyance to plaintiff in absence of 
evidence that such possession was per- 
missive 170a 

Arbitration 

"Suit for enforcement of award — 

Signature of iiarty may not estop him 
from disputing correctness 166 /j 

Arbitration Act (9 of 1899) 

S. 19 — Order refusing to stay pro- 
ceedings under S. 19 is not appealable 
not being judgment under Letters Patent 
(Rangoon), Art, 13 287 

B 

Buddhist Law (Burmese) 

According to Manukya payin in- 
cludes property acquired during two 
marriages 253/j 

——Admission by one heir that one of 
the heirs has absolute right to property 
to which the person along with others is 
an heir, cannot affect other heirs 2725 

Adoption — Burraoso Buddhist monk 

cannot adopt 173a 

Adoption — Mutual adoption by per- 
sons who liavo no bond either by rela- 
tionship or in any other wav is impos- 
sible 1735 

Agreement by husband to convey 

land jointly belonging to him and his 
wife — Consent of wife not obtained — 


Buddhist Law (Burmese) 

Claim for specific performance cannot 
suecood 2855 

Children of first marriage taking 

share of inheritance on second marriage 
cannot inherit property inherited by 
father after their mother’s death and 
before or after second marriage 2655 

Divorce -Mere adultery by husband 

is nob by itself sufliicient to entitle wife 
to divorce 307a 

Divorce —Marriage subsists unless 

dissolved by Court or by mutual consent 
in presence of elders or by desertion for 
certain period — Dismissal of wife for 
adultery cannot constitute divorce — 
Partition following upon divorce by 
mutual consent cannot bo objected to on 
ground of misconduct 196 

Divorce — Where a Burmese Bud- 
dhist man slaps his wife, thougli once, 
and cohabits with another woman and 
gets a child from her, the wife is entitl- 
ed to divorce 64a 

"Ecclesiastical jurisdiction — Dispute 

in Upper Burma involving ecclesiastical 
matter within competence of Buddhist 
ecclesiastical authorities — -Civil Courts 
have no jurisdiction — Buddhist Law 
(Burmese) — Ecclesiastical jurisdiction 

775 

Eldest born daughter dying in in- 
fancy — Second child son dying at 40 
He living separately from his parents 
with their consent and never failing 
them in any family crisis — He is entitled 
to status of orasa even though he does 
not live with liis parents and does not 
actively assist them in their business 
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Buddhist Law (Burmese) 

Gift — Death — bed gift is not within 

competence of Burmese Buddhist ^ 2436 

Gift by sister without joining her 

husband — Validity is doubtful 243o 

^ Gift of marriage joint property by 

husband without wife’s consent is whol- 
ly void (FB) 129(2) 

Guardian and Ward — A mother's 

eister is a perferential guardian to a 
putative father or stepfather when the 
estate belonged to the minor’s deceased 
father 284 

Husband and wife — Presumption — 

Money borrowed on promissory note for 
husband and his sister, still ordinary 
presumption that husband in executing 
promissory note was acting on behalf of 
his wife as well as himself can be drawn 

3106 

—Husband and 'wife —Burmese Bud- 
dhist husband and wife are partners and 
80 Buddhist wife can sue in respect of 
partnership asset in her capacity as 
euriving partner 306 

Husband and wife are liable for 

debts contracted during coverture but 
decree passed against one after divorce 
cannot bind other unless made party to 
it 223 

Husband and wife — Neither can 

alienate joint - property without other’s 
consent 112a 

If Burmese Buddhist directs one of 

coheirs to discharge his liabilities which 
are a great deal loss than value of his 
property, transaction is to be regarded 
as gift of excess of property over debt 
and principle of part performance does 
not apply to such case 272a 

Inheritance — Under the Burmese 

Buddhist Law a step-grandchild excludes 
a nephew from inheritance in respect of 
the estate of the step-grandmother and 
the fact that he had received from his 
etepgrandmother the share of inheri- 
tance to which he became entitled on his 
grandfather’s death does not debar him 
from being his step-grandmother's heir 

137 

Keittima adoption — Adoptive father 

having already natural son — Adoptee 
(plaintiff) not treated as natural children 
were treated — Plaintiff described as son 
in adoptive father’s will but not given 
equal share with natural sous —Father 
giving plaintiff power-of-attorney des- 
cribing him as son — Power-of-attorney 
less extensive than one given to natural 


Buddhist Law (Burmese) 

son Plaintiff described as son in in- 
scription on tablet in ordination hall 
built by adoptive father and in tomb- 
stone of adoptive parents— Natural son 
married to plaintiff’s niece which would 
be impossible if they wore brothers — 
Plaintiff had not status of keittima son 
but was merely fondling — Description 
as son in inscription and tombstone did 
not prove his right to inherit 22o 

Marriage — Husband’s misconduct 

disentitles him to decree for restitution 
of conjugal rights 3076 

N few days before his death tolling 

his children by first wife to give K his 
second wife certain property in lieu of 
her share — K consenting to this and ac- 
cepting it fow days after N's death — 
Property little more than nominal con- 
sideration — No specific performance of 
such contract can be ordered and doct- 
rine of part performance also is inappli- 
cable and K is not bound by such con- 
tract 335a 

Partition — Father remarrying — 

Children are entitled to half estate by 
partition 155a 

'Partition — Death of either parent, 
surviving parent remarrying — Children 
are entitled to partition of property at 
the time of remarriage 1556 

Person paying consideration but 

purchasing property in wife’s or son’s 
name has to show the object with which 
the property was purchased 2576 

Scheme giving power to trustees to 

settle or decide disputes relating to pos- 
session of kyaung — Power to appoint 
successor to head of kyaung vests in 
trustees 3726 

Succession — Person marrying second 

wife on death of first — But divorcing 
second and marrying third — He had 
children by first and third wives only — 
He had also divorced third wife — Suit 
after person’s death by children by third 
wife against children by first wife for 
share in first wife’s inherited property — 
Children by first wife are entitled to 
3/4th and children by third to l/4th 
share 343 

-—Succession — Orasa son taking his 
share on father’s death — He cannot in- 
herit in remainder on death of surviving 
parent when she leaves children 2S2a 
Succession to payin property enun- 
ciated 233» 
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Buddhist Law (Burmese) 


Suoceaaiori'-^Minor dying joint with 

hia mother and slater — Mother inherits 
in preference to sister 148(2) 

^Texta — Dhammathats are merely 

directory '-SOTc 

Text — Manugye not ambiguous, 

other Dhammathats need not be refet'red 
to 2826 

Text — Where Manukya is not am- 

biguourother Dhammathats need not be 
referred to: 253c 

-Thinghika ^property dedicated to 

rahans of kyaungdaik is vested in head 
of monastery as trustees 372a 

Kanitha children can sue for parti- 
tion after death of one parent on remar- 
riage of surviving parent 218a 

Right of kanitha child to claim 

partition after death of one parent on the 
remarriage of survivior can be claimed 
by keittima child 2186 

Burmese wife transferring property 

inherited from parents by contract of 
sale under such circumstances as to 
raise strong presumption that she was 
acting on behalf of marriage partner- 
ship— Such transfer is binding both on 
husband and wife though husband is 
not active party 2l3a 

(Chinese) 

Chinese domiciled in Burma have 

custom whereby they can dispose of 
property by will — They also hav^ custa- 
mary rules of inheritance which are in 
conflict with Burmese Buddhist Law — 
These customs ought to govern Chinese 
Buddhist in Burma 226 

Burma Co-operitive Societies Act 
(6 of 1927) 

S. 47 (2) (b) — An order passed by a 

civil Court, enforcing on application 
order made by a liquidator under 8. 47 
(2) (b) is not revisable 113a 

S. 47 (2) (b) —Amendment suggest- 
ed 1136 

Ss. 47 (4) and 49 — Orders of 

Liquidator under S. 49 are final in 
iibsence of rules made under S. 50 (2) (s) 
— Liquidator purporting to act under 
€. 47 and issuing order to pay certain 
^ums— It being alleged in some oases 
that debts were time-barred and in one 
much less sum was due— Civil Court has 
no jurisdiction 192 

Burma Courts Act (9 of 1922) 

S. 11 — Order under Civil P. 0. 

O. 21, R. 92 — No second appeal lies — Pro- 


Burma Courts Act 

visions of S. 104, Civil P. C., are not 
affected by Burma Courts Act, 8. 11 

Burma Courts Manual 
Para. 307 (A) (i) — Receiver in in- 
solvency is not entitled to commission 
on realization by sale of mortgage money 

168c 

Burma Criminal Law Amendment 
Conditionally Released Prisoners 
Act (3 of 1928) 

S. 2— Magistrate sentencing person 

convicted under 8. 227, Penal Code, and 
S. 2, Burma Act, for period in exercise 
of his powers— Such sentence is illegal 

279 

" 'S. 2 — Scope — Penal provision has 

no retrospective effect 2786 

Burma Excise Act (5 of 1917) 

Ss. 30 and 5 — Scope— Place of pos- 
session or sale of tari must bo within 
five miles of a licensed tari shop 120 
S. 30 (a) —" Country liquor” ex- 
plained — Particular kind must be spe- 
cified 2S6a 

S. 30 (a) — Person cannot be convic- 
ted for possession of less than one quart 
of country spirit or country alcoholic 
liquor other than spirit 2566 

Ss. 30 (a) and 37 — Alteration of 

offence under S. 30 (a) to one under 
8. 37 256d 

" S. 37 — Proof of offence under — 
Guilty knowlege must be proved 256c 
Burma Expulsion of Offenders Act. 
(1 of 1926) 

S. 2 (B) (3) and (4)— Under S. 2-B 

(3) and (4) x^urson may become offender 
not by reason of conviction of offence 

254a 

S. 4— Neither District Magistrate 

nor High Court has juiisdiotion to deal 
with person against whom order of res- 
triction is passed under Burma Habi- 
tual offender’s Restriction Act, 8. 7 

254c 

S, 4 (1) — Wording of 8. 4 (l) res- 
tricts its apxdioation to offender under 
8. 2-B (1) (2) 2546 

Burma Gambling Act (1 of 1899) 

Ss. 11 and 12 — Daing should be 

punished much more heavily than ordi- 
nary gambler 30 

S. 17 — 8. 18 (i), Burma Habitual 

Offenders Restriction Act does not ap- 
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Burma Gambling Act 

ply to persons proceeded against under 
S. 17 147 

Burma General Clauses Act (I of 
1898) 

-Growing palm tree is immovable 
property 200 

Burma Habitual Offenders Restric- 
tion Act (2 of 1919) 

S.*7 — Neither District Magistrate 

nor High Court has jurisdiction to deil 
with person against whom order of res- 
triction is passed under S. 7 254c 

S. 18 (l) — S. 18 (l) does not apply 

to persons proceeded against under Bur- 
ma Gambling Act S. 17 147 

Burma Land Revenue Act (2 of 
1876) 

— S. 47 — Mortgage not notified to 
corporation —Property sold for default 
in payment of property tax — Purchaser 
oven after institution of suit on mort- 
gage gets it free from mortgage — Lis 
pendens does not apply 175 

Burma Laws Act (13 of 1898) 

-^S. 13 (1) — Buddhist Law — 
"Laws” defined — Rules of conduct in 
Vinaya cannot be law except Avhen en- 
forced by Burma Laws Act, S. 13 (l) — 
Sale is not a question regarding any 
leligious usage —Buddhist monk is not 
disqualified from contracting within 

Contract Act, S. 11— (1915) 2 U. B. R. 
61 ; 29 I. C. 613 and 5 Rang 626= 
A. I. R. 1928 Rang. 3=106 1 C. 201. 
Overruled (FB) 354a 

— S, 13 (1) — Buddhist Law means not 
Buddhist Law prevalent in Burma but 
law applicable to Buddhist parties — 
Chinaman residing in Burma is not, 
therefore, debarred fiom disposing of 
property by ill 22a 

Burma Registration of Business 
Names Act (8 of 1920) 

S. 3, Proviso — Proviso lefers to 

S. 3 (c) 260a 

— S. 3 (b) and S. 5 (1) — Arkanese 
carrying on money lending business in 
his own name — After his death his 
widow carrying on same business under 
old name with " and Co. "added — Mort- 
gage entered in business name — Regis- 
tration effected but widow’s children 
shown as partners when they were not — 
Suit on mortgage by widow — Case falls 
under S. 3 (b) and as plaintiff widow 
was under disability provided in S. 6(l) 
her suit must fail 260 h 


Burma Rural Self-Government Act 

(4 of 1921) 

S. 12 — Abetment of breach of bye- 
laws is not offence under Penal Code., 
S. 109 75 

S. 28 (1) (c) — Scope — District- 

Council has no power to give authority 
to lessee to collect fees which are nob 
authorized by legislative authority 

2l0a 

Ss. 28 (1) (c) and 52 — Court inter- 
preting words "on roads or streets with- 
in half mile of public or private market’' 
in Ss. 28 and 52 as not necessarily mean- 
ing edge of either side of or part of reads 
or streets — High Court will interfere in 
revision Civil P. C,, S. 115 2105 

Rr. 34, 36 and 39— District Judge 

acting under R. 31. or Assistant Judge 
nominated by him to hear petition chal- 
lenging election is iiersona designata and 
no revision lies to High Court against 
their order 352(2) 

Burma Vaccination Act (1 of 1909) 

Sa. 4 and 13 — Child above six 

months — Parent refusing to allow child 
to be vaccinated — Conviction under 
S. 13 is unsustainable — Procedure must 
be followed as laid down in Vaccination 
Act (13 of 1880), Ss. 17. 18 and 22 150 

c 

Civil P. C. (3 of 1903) 

S. 9 — Dispute 111 Upper Burma in- 
volving " ecclesirasbical matter within 
competence of Buddhist ecclesiastical 
authorities — Civil Courts have no juris- 
diction 775 

S. 10 — Subsequent suit for me^ne 

profits accruing subsequent to institu- 
tion of pncr suit is not barred by S. 10 

67a 

S. 10 — Applying for or obtaining 

leave to appeal to His Majestv does not 
amount to pendency of appeal 675 

S. 11 — Findings on mortgage suit 

may be said to be binding on auction- 
purchaser though ho is not party to- 
raortgage suit — (Obiter) l83a 

S. 11 — Decree-holder making appli- 
cation for execution of decree for certain 
sum — That sum paid up — It is inequit- 
able to allow him to make another appli- 
cation asking for further sum — In appli- 
cation made for execution of decree, in- 
terest inserted and scored out and dele- 
tion accepted by deoroo-holder — He is 
nob entitled to make another application 
to execute decree for interest 182 a 
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Civil P. C. 

S. 11 — Re3 judicata — sGenei-al prin- 
ciple of 103 judicata applies to execution 
proceeiingg, apart from the provisions 
of S. 11 1826 

S. 11 — Decree -holder applying for 

execution of preliminary mortgage-de- 
cree — Judgment-debtor not objecting to 
Gxecutability of decree and allowing it 
to be satisfied to certain extent — Judg- 
ment-debtor cannot be said to admit 
that decree could be executed to any 
larger extent 172 

S. 11 — Issue of law —Decision on 

admission due to erroneous conception 
n[ law is not re3 judicata 55c 

S. 11, Expln. (iv) — Plaintiff and 

defendant in present suit being co-de- 
iendanbs in former auit^ Plaintiff in 
iormer suit claiming partition on basis 
of agreomont — Present plaintiff admit- 
ting his claim but suit disuiissed on 
ground that other defendants in that 
suit treated land as their own and that 
agreement for partition was nob proved 
— Plaintiff in present suit alleging that 
land was lointly owned by her husband 
and defendant 1 who transferred it with 
condition to repurchase — Defendant 1 
repurchasing it— Plaintiff claiming half 
share on payment of half purchase- 
money — Present suit was not barrel by 
les judicata 162 

S. 38 — Decree holder applying to 

Court passing decree to issue notice to 
ludgrnent-debt'or who was then outside 
that Court's jurisdiction — Application 
made bona fide for executing decree — 
Application is to proper Court and is 
legal — It is step-in aid 95 

S. 47 — Correctness of decree can- 
not be called in question 275(1)6 

^ S. 47 — Judgment-debtor paying 

certain amount towards satisfaction of 
decree— Decree-holder not certifying 
payment and executing whole amount 
due under decree — Judgment-debtor 
bringing suit to recover amount paid — 
Such suit is maintainable 269 

S. 47 — Order under O. 20, R. 11 (2) 

is appealable, being one under S. 47 

191 

S. 47 — Order of committal to jail 

passed without jurisdiction — Objection 
to its legality nob taken- No appeal lies 

1616 

S. 47 — Order granting mortgagee in- 
terest on mortgage money for time dur- 
ing which sale proceeds of mortgage 


Civil P. C. 

property are lying in Couit, is not ap- 
pealable bub IS revisable 127a 

S. 51 — Order of committal to jail 

passed without jurisdiction — Obiection 
to its legality not taken — No appeal liea- 

1616 

S. 60 — Application —S. 60 does nob 

apply to executions under a mortgage 
decree 275(l)a 

S. 64 — Assignment of debt involves. 

transfer of interest in it 229r^ 

■S. 64 — If attachment i.s validly 
withdrawn though under misapprehen* 
Sion subsequent attachment does not re- 
late back to date of 1st attachment and 
cannoL have such effect against person 
taking transfer during interval 229k 
S. 73 — Scope —Where each of the 

throe decree -holders of the satno judg- 
ment-debtor took out execution of his 
decrees in the execution cases of the 
Sub-Divisional Court and also in execu- 
tion cases of the Township Court and 
whore one of them in execiition-case of 
tlie Siib-Divisional Court attached and 
brought to sale certain x)ropertie3 be- 
longing to the common judgment-debtor 
and where the other decree-holders 
claimed rateable distribution in the 
Sub-Divisional Court the decree holders 
are entitled to rateable distribution in 
respect of the decrees for which they 
had taken out execution in the Township 
Court as well as those for which they' 
had taken out execution in the Sub-Divi- 
sional Court 198a 

S. 73 — Order under S. 73 is order 

in execution proceedings bub is nob 
decree \vithiLi meaning of S. 47 and is 
not appealable 198rf 

S. 92 — Scheme — PoNver to modify or 

alter a scheme is subject to the condi- 
tions under S. 92 20 

S. 98 — Meaning — It does nob follow 

that because an appeal lies under the 
Letters Patent there is similar appeal in 
the Code— The right of appeal is a right 
conferred only by express provision and 
in cases under the Code, unless the right 
IS given by the Code, there cm be no 
appeal 1986 

S. 100 — When Court arrives at find- 
ing thoro being no evidence there is 
error of law — High Court can consider 
whole case 257a 

— S. 100 — Scope — Matter of discre- 
tion — Appellate Court is always reluc- 
tant to interfere 221a- 
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Civil P. C. 

S, 100 — Finding of facts nob ques- 
tioned in first appeal cannot be raised in 
second appeal 2136 

S. 100 — Suit for enforcement of 

award praying also that award be filed 
— Second appeal lies 166a 

S. 100 — New plea — Question of 

jurisdiction not raised in last appeal — 
Question can be raised in Letters Patent 
Appeal 77a 

S. 100 — Second appellate Court is 

not bound by deductions of lower Courts 
as to negligence — Whether certain facts 
•constitute negligence is question of law 

17a 

S. 104— Scope — Order granting 

mortgagee interest on mortgage money 
for time during which sale proceeds of 
mortgage property are lying in Court, is 
not appealable bub is revisable 127a 
— S. 104 — Orders passed by District 
Judge under Succession Act (e. g., one 
under S. 292) are appealable 109 

S. 110 — "Material question of law” 

•explained 2806 

S. 115 — Lower Court overlooking 

-question of limitation — High Court can 
interfere 3046 

S. 115 — Scope— Erroneous decision 

on issue is no ground for revision during 
pendency of suit 2706 

S. 115 — Scope— If the lower Court’s 

method of arriving at the conclusion is 
irregular and if it entirely misconceives 
the point at issue there is sufficient 
ground for High Court’s interference in 
revision 2446 

S. 115 — M agreeing to give property 

to G on M's marriage with G's daughter 
— M marrying G’s daughter and posses- 
sion given t(f 0 — M suing G for posses- 
sion of property — Gift to G being com- 
plete High Court will not interfere in 
■revision 225 (1) 

— “S. 115 — Court overlooking canon of 
interpretation that statutory provision 
in the nature of taxation should be in- 
(terpreted literally in favour of subject 
— High Court will interfere in revision 

2106 

^ S. 115 —Appellate Court deciding 

•correctly but without jurisdiction — High 
Court will not interfere in revision 198c 

S. 115 — Revision does not lie only 

because Court made error in law 1876 

S. 115— Non-appealable order in 

execution without jurisdiction likely to 
•cause judgment-debtor irremediable in- 


Civil P. c. 

]ury— High Court should interfere under 
S. 115 161c 

S. 115 — On failure to take into ac- 
count some legal proposition or material 
fact the Court’s decision may be reversed 

145a 

S. 115 — Order passed by a civil 

Court, enforcing on application order 
made by a liquidator under S. 47 (2), 
Burma Co-operative Societies Act is nob 
revisable ll3a 

■ ■ ■S. 115 — Case not deciding a ques- 
tion of jurisdiction — No revision lies 216 
S. 144 — Decree-holder auction pur- 
chaser — Sale cannot stand if decree 
reverse! or modified and jubgment-debtor 
pays amount finally decreed 157 

S. 145 — Remedy against immovable 

property given as security under a regis- 
tered bond can be enforced without re- 
course to a suit 126 

S. 151 — Non-appoalablo order in 

execution without jurisdiction likely to 
cause judgment-debtor irremediable in- 
jury — High Court should interfere under 
S. il5 161c 

Ss. 151 and 152 — District Judge’s 

decree by mistake making defendant 
against whom relief was nob claimed, 
liable for decretal amount — On plaintiff’s 
appeal High Court increasing decretal 
amount but not refering to question as 
bo who were bound by decree —Defen- 
dant, wrongly made liable, applying for 
amendment of decree — As even in plain- 
tiff’s appeal High Court could have 
altered decree 'in favour of applicants 
undei O. 41, R. 33, decree of District 
Judge merged in that of High Court and 
so High Court was proper Court to am- 
end decree 158 

O. 2, R. 2 — 0. 2, R. 2 is no bar if 

cause of action in subsequent suit is dif- 
ferent from one in earlier suit 285a 
O. 2, R. 2— Scope— Interest— Cove- 
nant to pay interest unless distinct from 
and independent of claim for principal 
cannot be basis of suit 96 (2) 

O, 6, R. 17 — Substitution of one 

cause of action for another is not al- 
lowed 1796 

* O. 6, R. 17— Defendant grossly 

careless — Amendment should still be 
allowed unless Court thinks it to be mala 
fide 33 (2) 

O. 9, R. 9— "Sufficient cause” — 
Party’s agent attended Court and after 
disposing of some work went away under 
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Civil P. C. 

bona fide belief that he had no more 
cases in the Court — His suit dismissed 
for non-appearance — Such bona fide mis- 
take would amount to "sufficient cause" 

224a 

O. 9, R. 9 — Person alleging false 

cause for non-appearance — Court can re- 
fuse to restore his suit 224b 

O. 13, R. 4 — Document admitted 

by Commissioner— No endorsement by 
trial Court— Document is admissible in 
evidence and forms part of the record 

211b 

O. 17, R. 1 (1) — On day fixed for 

hearing, case not called until 2 p. m. — 
Six witnesses for plaintiff 'examined'and 
40 witnesses for defendant piesent — 
Defendant’s advocate appearing in other 
Court and defendant applying for ad- 
journment but Court refusing— Though 
defendant has not shown sufficient cause 
for not being ready with his case, Court 
should use its discretion in allowing ad- 
journment 215 

“ O. 17, R. 2 — Burden of proof on de- 
fendants— They failing to appear on date 
fixed by Court on its own motion — Court 
proceeding with case and passing order 
— Order purporting to be on merits — 
Order should not have been on merits — 
Order must be held to be one ex parte 
under B. 2 73a 

O, 17, R. 3 — Defendants not ap- 
pearing on date fixed — Court making 
order that case w'ould be proceeded with 
without reference to defendants' wit- 
nesses and preceding to examine plain- 
tiff’s witnesses — Defendants then ap- 
pearing — Court asking them to cross- 
examine plaintiffs’ witnesses if they so 
wished — Court’s procedure was unjusti- 
fied 73b 

— O. 20, R. 11 (2) — Order under R. 
11(2) is app6alabl6 boing ono under 

Civil P. C.AB. 47 191 

* O. 21, R. 2 — Judgment-debtor 

paying certain amount towards satisfac- 
tion of decree — Decree- holder not certi- 
fying payment and executing whole am- 
ount due under decree — Judgment-ffeb- 
tor bringing suit to recover amount paid 
— Such suit is maintainable 269 

O. 21, R. 10 — Decree-holder apply- 
ing to Court which passed decree to issue 
notice to judgment- debtor who was then 
outside that Court's jurisdiction — Appli- 
cations made bona fide for executing de- 
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Civil P. C. 

cree — Application is to proper Court andl 
legal — It is step-in-aid of execution 95 

O. 21, R. 11 (2) — Decree-holder 

making application for execution of de^ 
cree for certain sum— That sum paid up 
— It is inequitable to allow him to make- 
another application asking for further 
sum — In application made for execution* 
of decree interest inserted and scored out 
and deletion accepted by decree-holder 
— He is not entitled to make another ap- 
plication to execute decree for interest 

.182a 

O. 21, R. 22 — Execution after on©' 

year —Notice to judgment-debtor essen- 
tial unless reasons for not issuing notice 
are recorded — Failure to record reasons 
renders proceedings void 161a 

O. 21, R. 59— No enquiry as to de*- 

cree holder’s right to execute decree cam 
bo made under B. 59 152a 

^ O. 21, Rr. 60 and 63— Order to 

be in favour of claim under B. 60 must 
be result of investigation unless investi- 
gation unnecessary — Claim preferred] 
under B. 58 but notice not issued to 
attaching decree-holder — Decree-holder 
not appearing — Execution proceedings 
as also claim application closed — Neither 
order closing execution proceedings, nor 
that closing claim application, nor also 
their combined effect, is order under 
B. 60 or order against decree-holder 
within B. 63 123 

O, 21, R. 63— High Court does not 

ordinarily interfere in revision with 
orders passed under 0. 21, B. 63 297b 

O. 21, R, 63 — Orders made against 

person applying for removal of attach- 
ment — Under O. 21, R. 63 he can sue^ 
though attachment is subsequently with- 
drawn 22Ba 

O. 21, R. 63 — Application for re- 
moval of attachment being unsuccessful 
— Applicants bringing regular suit pray- 
ing for costs in application and for decla- 
ration that property was theirs — They 
can get decree for such costs 128 (1)^ 

O. 21,R. 63 — After applying for 

removal of attachment, 0. 21, B. 63 ap- 
plies for declaratory suit, and not Speci- 
fic Belief Act, S. 42 104 

O, 21, Rr. 65 and 84 — Neither pro- 
visions of O. 21 of Code nor procedure 
on original side of Rangoon High Court 
contemplate highest bid at auction sale 
to be placed before Judge for acceptance 

311c 
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Civil P. C. 

— O. 21, R. 84— Officer conducting 
fialo is to declare highest bidder as pur- 
chaser 3116 

^ O. 21, R. 84 — Auction-puichasor 

whoso bid is accepted by fall of hammer 
can withdraw offer before acceptance by 
Court without liability of paying deficit 
•on resale 12 

— O. 21, R. 90 — Official Eecuivoi not 
in possession nor party — Absence of 
notice of auction to him does not 
amount to material ii regularity 311a 

O. 21, R. 90 — Auction xuirchaaoi 

cannot apply to set aside sale under 
R 90 but undoi R. 91 only 33 (1) 

^O. 21, R. 92 — Order under — No 
second appeal lies — Provisions of S 104, 
Civil P. C., are nob affected by Burma 
Courts Act, S. 11 148 (1) 

>f: O. 30, R. 4— All that 0. 30, R. 4 

contemidates is existence of partnership 

310a 

- ■ — O. 33, R. 5 — Court cannot dismiss 
application for leave to sue as i)aiipei 
by going beyond allegations therein 

209 (1) 

O. 33, R. 5 (a) — Value for Court- 

lee wrongly calculated — Application 
must be dismissed — {Ohiier) Bight of 
fresh application may subsist 128 (2) 
— O, 33,. R. 5 (d) — Court examining 
only applicant and taking into considera- 
tion his examination as well as his peti- 
tion — It also taking judicial notice of 
certain proceedings in which apidicant 
was party— Court’s action is pioper 273 

O, 33, R. 7 — Court examining only 

applicant and taking into consideration 
his examination as w'ell as his petition 
— It also taking judicial notice of cer- 
tain proceedings m which applicant was 
party — Court’s action is pioper 273 
— O. 38, R. 5 — Application to res- 
train person temporarily fiom wiLhdiaw- 
ing amount at his credit and Court’s 
order thereon are really for attachment 
befoie judgment 94a 

O. 38, R. 9 — Liability of bond 

executed under Rj 9, ceases as soon as 
suit IS dismissed 946 

O. 41, R. 10- “Aiipellant asked to 

give security under O. 41, R. 10 (1) fail- 
ing to furnish it within time ordered, 
with knowledge of order for security — 
Application made for extension after 
expiration of time to give security le- 
fused — Apxieal rejected — No order to 
restore appeal can be made 289 


Civil P. C. 

^ 0.41,R.17 — Rule empowers Court 

to adjourn a case— For default, appel- 
late Court should not xiass order with- 
out hearing appellant's advocate 11 (2) 

O. 41, R. 20 — Neither appellant 

nor lospondents deriving claim touching 
dispute in appeal from party not joined 
in appeal — Decision of appeal not in- 
juriously affecting interest of that jjarby 
under decree apjiealed against — Such 
party is nob necessary to apiieal 265a 

^ O. 43 (1) fw) — Apiieal must bo 

confined to grounds allowed under R. 7, 
0. 47 105a 

O. 47, R. 1 — Review of ludgmenh 

in Art. 162 refers to leview under O. 47, 
R. 1 2296 

O. 47, R. 1 — Mistake or erioi — 

Firor of law must bo obvious 70a 

O. 47, R. 1 — Ground for leview — 

Dolivoiy ot judgment without notice to 
liaities and thus deindving right to 
obtain leave to a^ipeal under Letters 
Patent — Ground is sufficient lor grant- 
ing review 706 

O. 47, R. 7 — Scope — Allowing 

appeal on any other ground is acting 
without jurisdiction and is liable to be 
set aside lu revision 1056 

Sch, 2, Para, 15 — Suit for enforce- 
ment of award — Signature of party may 
not estop him from disputing correct- 
ness 1666 

Sch 2, Para. 16 — Two chosen 

aibitiators enlisting services of two 
additional arbitrators, they having no 
such powers under terms ol reference — 
Award made and signed by two chosen 
arbitrators alone — Decree in conse- 
quence of such award is nob appealable 

225 (2) 

Sch. 2, Para. 20 — Suit for enforce- 
ment of award xnaying also that award 
be filed — Second appeal lies 166a 

Companies Act (7 of 1913) 

S. 235 — Unsuccessful ax)peal by 

directors in winding up proceeding — No 
order as to costs — Still directors can 
claim reasonable costs bona fide incurred 
for company and are not to that extent 
bound to make uxi company’s amount in 

their hands 139 

Company 

^ — - Agreement when company nob 
formed — Company is not bound by it 

184a 
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Contract 

Construction — (Per Pratt, C. 

and Carr, /.)— Sellor agreeing to sell 
goods from his or other mills — No inten- 
tion to supply from particular mill 
given nor milling notice issued — Seller*s 
mill burnt — Seller is liable under con- 
tract— (Ormis^on, J., contra) 80a 

Consti iiction — Constnichion of con- 
tract should not bo dependent on con- 
veniei'ioe only SOb 

Contract Act (9 of 1872) 

S.4 — N, a Buddhist few days before 

his death telling his children by first 
wife to give K his second wife certain 
property in lieu of her share — K con- 
senting to this and accepting it few 
clays after N's death — Property little 
more than nominal consideration — No 
specific performance of such contract 
can be ordered and doctrine of part per- 
formance also IS inapplicable and K is 
not bound by such contract — Part per- 
formance 335a 

S.ll — Buddhist monk is not dis- 
qualified from contracting (FB) 354a 

S. 23 — Sale to Buddhist monk is 

not immoral (FB) 3546 

S. 25 — Part of consideration re- 
ferring to past debt — Debt must be 
definitely specified 2406 

S. 30 — If as result of wagering 

contract, principal jiioves that agent le- 
ceived money on his behalf, agent is 
liable to account to principal for the 
money and onus is on principal to prove 
that agent so received money 244a 

S. 30 — K owing money to N on 

betting transaction — N demanding it 
and on K's lefusal threatening to post 
him— X giving cheque to N bub re- 
questing nob to present it and promising 
to make payment on certain date — N 
not posting R — There is a good consi- 
deration for passing of cheque in N’s 
refraining from posting K and under 
S. 30 promise based on such considera- 
tion is not illegal 241 

S. 40, lllus. (a) and (b) — 

Specific performance can be asked 
against legal representative in respect of 
contract for purchase of immovable pro- 
perty 274a 

"S. 45 — Husband and wife — Bur- 
mese Buddhist husband and wife are 
partners and so Buddhist wife can sue 
in respect of partnership asset in her 
capacity as surviving partner 306 
S. 73 — Person engaged as teacher 


Contract Act 

by month — No provision for notice to 
leave — Contract can be terminated by 
one month’s notice 167 

S. 74 — Contract by M fur purchase 

of motor truck from D— Truck delivered 
to M — Part of purchase money jiaid and 
with regard to balance M entering into 
hire purchase agreement about truck in 
which M was described as hiier and D 
as owner — Under agreement balance was 
to be paid in instalments and on pay- 
ment of whole sum M had option to 
purchase truck by paying one rupee — 
Agreement containing clause that on 
lailuro by M of an\ instalinonb as it 
became duo D could seize car and credit 
its value as against amount due by M 
but M was nob to be credifel with more 
sum than then due — Agieement though 
in form of hive, object of parties in 
drawing it up was to enter into con- 
tract for sale — Stipulation that M was 
not to be ciedibeil with more sum than 
then due was by way of penalty which 
Court can and ought to relieve against 
under S ’ 74 368 

S. 137 — K supplying goods to ili'v 

employees and M being surety for em- 
ployees — K making statement that he 
did not intend to file suit against em- 
ployees — Such statement does not 
amount to waiver of his claim against 
them so as to discharge M from liability 

I87a 

S. 152 —Pawn-broker issued pawn 

ticket containing clause exempting 
pawn-broker from liability in certain 
situation — Bailee could plead the con- 
tract as exempting him from liability 

1456 

S. 178 — K obtaining jewellery from 

lawful owner by fraudulent pretence 
that he was prospective purchaser but 
with dishonest intention of raising 
money on it himself — Jewellery pledged 
by K — Jewellery is obtained by fraud 
and pledge is invalid 320 

216 — A mortgaging his cinema 
theatre on a leasehold from G to C — 
Subsequent mortgage with power to soil 
in favour of G— A again mortgaging the 
property to E for one lakh — G given 
management of cinema with 'power to 
utilize profits in lieu of principal and 
interest — O selling the property in pur- 
suance of hid power of sale — C purchas- 
ing it and getting renewal of lease of 
oinem site — C also getting assignment 
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Contract Act 

of £7*5 mortgage of one lakh for 15 thous- 
and — A was held not entitled to benefit 
of purchase by C or of the assignment 
from E by him 140 

Court-fees Act (7 of 1870) 

S. 7 (iv) (f) — Partition suit — 

Plaintiff's share determines jurisdiction 
and court- fee 211a 

— S, 15 — Review application ad- 
mitted — Decision reversed or modified 
not on the ground of mistake of law or 
fact — All reliefs granted in concurrent 
application for amendment of decree 
under Civil P. C., S. 151 — To prevent 
abuse of Court process refund of 
court-fee should be allowed 158 

Sch. 2, Art. 17 (vi) — In suits for 

possession of Phongyi Kyaung, court- 
fees are payable under Art. 17 (vi) and 
not ad valorem court- fees on market 
value (FB) 134 

Criminal P. C. (5 of 1898) 

(as amended in 1923), S. 162 — 

Statement made by prosecution witness 
written in police diary — At accused’s re- 
quest Court must refer to it and must 
furnish him with copies 87a 

S. 162 — Police officers taking state- 
ments of witnesses should not extract 
and enter in diaries as much as is rele- 
vant and destroy original 875 

S. 227'^Alteration of conviction 

under S. 30 (a) to one under S. 37 is not 
justified 256d 

S. 236 — Alternative charges can- 
not be combined under one charge — 
S. 236 applies when the law applicable 
and not facts are in doubt — Conviction 
in the alternative is bad when distinct 
finding as to facts is not arrived at 

209 (2) 

S. 250 — Where a case is not wil- 
fully false nor is there perversion or 
exaggeration of evidence, compensation 
should not be awarded 14 (1)6 

S. 259 — Complainant dying before 

hearing — Offence non-compoundable and 
non-cognizable — Magistrate can still 
proceed with the case 14 (2)6 

S. 342— Under S. 342 after exami- 
nation of fresh witnesses for Crown and 
recall and cross-examination of prosecu- 
tion witnesses, accused should be exa- 
mined, but violation of provisions of 
S. 342 is mere irregularity curable 
under S. 537 if it does not involve pre- 
judice to accused 331 

S. 423 (1) (b)— Substitution of 


Criminal P. C. 

30 stripes for three months’ rigorouft' 
imprisonment is enhancement (FB) 177 

"S. 439 (4) — Accused acquitted — N g 
erroneous recording or omission of evi- 
dence — High Court cannot direct retrial 
by holding that on evidence as it is ac- 
cused ought not to have been acquitted 

321 

S. 520 — Accused acquitted — 

Both District Magistrate and Sessions 
Judge can interfere with trial Court's- 
order under S. 517 — Accused convicted 
by First Class Magistrate ^No appeal to 
Sessions — District Magistrate can inter- 
fere with his order under S. 517; 6 
Rang. 259=A.1.R. 1928 Rang. 240= 
111 I.C. 878. Overruled (FB) 9? 
S. 537 — Under S. 342 after exami- 
nation of frtsh witnesses for Crown and 
recall and cross-examination of prosecu- 
tion witnesses, accused should be exa- 
mined, but violation of provisions of S. 
342 is mere irregularity curable under 
S. 537 if it does not involve prejudice to- 
accused 331 

Custom 

Essentials — Custom that only 

ground on lower level is to be cultivated 
and that each piece of ground is to have 
catchment area is unreasonable as Jt de- 
prives Government of right to dispose of 
State lands on higher level: A.I.R. 1929 
Rang. 31=6 Rang. 615, Reversed 

300c 

D 

Debtor and Creditor 

Person authorized to deal with pi’O* 

perty by Letters of Administration and 
also by powers-of-attorney from heirs — 
Ho mortgaging property — Creditor needi 
not enquire into application of money 
borrowed 5 c 

Decree 

Form of — Giving of money decree 

for immovable property is wrong 272c 
Deed 

Construction — Mortgage or sale — 

Sale deed an outright conveyance — Bight 
of redemption expressly refused — Simul- 
taneous agreement to reconvey if certain 
amount paid regularly as rent for five 
years — In default of any payment agree, 
ment to be void— The two document^ 
constituted sale with right of repurchase 
and not mortgage 39a 

Divorce Act (4 of 1869) 

S.2 — Domicile illustrated (SB) 216& 
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Divorce Act 

S. 14— Condonation of past matri- 
monial offences is impliedly conditioned 
upon future good behaviour of offending 
spouse and so if after condonation offen- 
ces are repeated, right to make condoned 
offence ground for divorce revives — Wife 
committing adultery — Then husband and 
wife living together for some months — 
"Wife again deserting husband — Subse- 
quent desertion is sufficient ground for 
making previous adultery ground for 
divorce and husband is entitled to decree 
for divorce (SB) 216a 

E 

Easement 

Right to surface water cannot be 

claimed even apart from provisions of 
Easements Act 3006 

Easements Act (5 of 1882) 

Ss. 17 (c) and 18— Act does not 

apply to Burma— Right of receiving sur- 
face water can be acquired by custom in 
absence of statutory prohibition 31 

Evidence Act (1 oi 18 72) 

S. 18 — Admission by a person that 

one of the heirs has absolute right to 
property to which the person along with 
others is heir, cannot affect other heir 

2726 

♦ — S. S3 — Transaction in nature of 

relinquishment — Agreement to relin- 
quish unregistered but enforceable under 
the doctrine of part performance — Secon- 
dary evidence of its contents may be 
given if it is lost 181a 

S. 65 (f) — Registration Act — S. 57 

only shows that when secondary evidence 
has in any way been introduced as by 
loss of original document, copy certified 
by Registrar is admissible to prove con- 
tents of original 277 

S. 91 — Oral evidence as to contract 

for sale is not rendered inadmissible by 
document which does not record terms 
of contract for sale 2936 

S. 91 — Contract for sale unregis- 
tered — S. 49, Registration Act does nob 
preclude it from being given in evidence 
to prove terms of contract 293c 

* S. 91 — Contract compulsorily re- 

gistrable but not registered is inadmis- 
sible 606 

S. 92 — Surety bond — Wording not 

supporting that surety was not liable 
for decretal amount — Surety told that he 
was for appearance only — Application 
for surety supporting him Release order 
vague — Evidence held admissible to 

1929 Indexes (Rang.)— 3 & 4 


Evidence Act 

prove that execution was under mistake 

262 

S. 92 — Oral evidence as to real cha- 
racter of consideration is not barred 

210a 

S. 92 — Person selling land bub con- 
tinuing in possession under oral agree- 
ment to repurchase — Vendee selling pro- 
perty to third person — Original vendor 
can prove against the subsequent pur- 
chaser, oral agreement to repurchase and 
fraudulent nature of subsequent pur- 
chase 86 

S. 101 — Plaintiffs suing defendants 

for sum of money said to be due to him 
m respect of labour supplied to them 
and producing document signed by part- 
ner in defendants’ firm saying balance 
claimed was due to him - Onus is on de- 
fendants to show that document which 
amounted to admission was obtained 
under circumstances nob legally binding 

263 

S. 101 — If as result of wagering 

contract, principal proves that agent re- 
ceived money on his behalf, agent is 
liable to account to principal for the 
money and onus is on principal to prove 
that agent so receive 1 money 244a 

S. 101 Onus immaterial — After all 

the evidence has been taken, no question 
of burden of proof remains L83& 

S. 114 -Evidence of co-habitation 

and repute — Burden is on person deny- 
ing marriage to prove that the marriage 
did nob take place 34 la 

S. 114 — Marriage — Presumption of 

marriage arises from lung cohabitation 

646 

S. 114 — Executants, men of experi- 
ence — Strong proof is necessary to show 
that the deed w^as signed without being 
read over 396 

S. Il5 —Vendor is not estopped from 

suing to recover possession of property 
on ground of vendee’s incapacity to con- 
tract (FB) 354^ 

S. 115 — Burmese husband and wife 

mortgaging joint property by registered 
deed — Husband sentenced to transporta- 
tion — Within one month of his departure 
wife alone selling iiroperby for inade- 
quate consideration — Vendee on his part 
mortgaging it to S — Husband on his re- 
turn getting possession — S suing and 
having in execution himself purchased 
it taking out delivery warrant against 
husband— Husband bringing present suit 
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Evidence Act 

— S was nob bransferee wibhoub nobice 
and there was no estoppel against hus- 
band 112b 

S. 115 — Fjaches —Length of delay 

and nature of acts done during the in- 
terval are material for estoppel 17b 
^ — S. 116 -Rights of vendors of 
plaintiff extinguished by adverse posses- 
sion by delendant —Defendant, after 
purchase of land by x^lo^intiff taking his 
permission to occupy land — He is not 
©stopped from pleading acquisition of 
title by adverse possession 170b 

S 116— A tenant is estopped from 

denying his landlord's title till he sur- 
renders possession 15 

F 

Family Arrangement 

—Agreement as to division of family 
proiDerby — Heir giving uji his undoubted 
rights to it without consideration and 
without professional advice —No fraud 
or undiie-miluence Still agreement can 

be set aside 335b 

G 

Government of India Act (1919) 

S. :.6-B — Rules under R 14 — Per- 
son occupying position of Extia Assis- 
tant Commissioner dismissed — He bring- 
ing suit against ( rown in damages for 
wrongful dismissal on ground that 
visions of Fi 14 and Circular G. No 18 
of 1926 issued by Government of Burma 
were not followed — Though he cannot 
rely on alleged breach ot procedure in 
Circular G No 18, he is not precluded 
from bringing suit and decision of (ase 
will dexiend on alleged breach of forma- 
lities in R. 14 207 

Guardians and Wards Act (8 of 
1890) 

S. 4 (5) — Scope — An application 

under 8. 25 must bo mi,do to the Court 
where the minor ordinarily resides 

129(1) 

S. 25 — Scoi', 0 — An aiiplication under 

B. 25 must bo mi le to the Court where 
the minor ordinarily resides 129(1) 

I 

Income t^x Act (11 of 1922) 

S 4 — F^emuneration by Foreign 

Government xaul to its servant for work 
done in British India is not income ac- 
cruing or arising in British India (FB) 1 

^ S. 1'^ (2j (ix) — Provident Fund 

started bv company Part contributed 
by deductions of employee’s salary — 
Part contributed by comiiany —Provident 


Income-tax Act 

Fund subsequently transferred to trus- 
tees — There was no obligation on the 
company to make periodical payments to 
the trustees — Deductions from salaries 
or contributions by company not actu- 
ally paid to trustees Trustees having 
power to call on the company to make 
up shortage of its liabilities — Company 
held not entitled to deduct from their 
income sums merely carried forward as 
a book liability in favour of employees 
or trustees — Cash payments, however, 
could be deducted — Actual payment to 
employee was not necessary — Actual 
payment to trustees so as to lose proprie- 
tary right of control was sufficient 

(SB) 193 

^ S. 13 — Computation of income, 

profits under S. 13 — Assesseo is entitled 
to show that income included in assess- 
ment for subsequent year was included 
in that comx^utation (FB) 248a 

S. 13--Assessoe nob making hon- 
est statement — Random assessment can 
be made (FB) 102b 

— 5 22 (4) — Notice under, can be 
issued even after return is made (FB) 38 
— S. 23 (2) Income-tax Officer nob 
satisfied that statement is genuine or 
comidete — Notice stating x^articiilars and 
grounds of obioctions should ordinarily 
issue Assessee x^ersistontly making false 
returns — Such notice is not obligatory 

(FB) 102c 

— S. *^0, Proviso — Meaning exiilai- 
nod — Assessment under S. 2.1 (4) followed 
by refusal to make fresh assessment un- 
der S 27 does not come under proviso 8 

* S 33 — Power of review — During 

the pendency of an ax^plication under 
S. 06 (2) the Commissioner can exercise 
his x^ower of review under S. 33 

(tB) 248b 

S. 33 Question whether pending 

ax^plication under S. 66 (‘^) is bar to pro- 
ceedings under S. 33 is question of law 

245b 

S. 66 — High Court cannot interfere 

\vith finding of fact regarding complete- 
ness or genuineness of statement 

(FB) 102a 

S. 66 (3) — In particular year as- 
sessment made on actual income — Ob- 
jection that sum already assessed in 
previous years was included in assess- 
ment — Assistant Commissioner finding 
that assessment in those years being on 
best data, there was no conclusive proof 
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Jncome-tax Acl 

iihat sum was already assessed — Ques- 
tion of law arises from such order viz., 
whether assessee is entitled to show sum 
is included in estimate in previous years 
.and Commissioner must refer case 245a 
Interest 

Sale proceeds lying in Court — 

Mortgagees cannot get interest on sale 
proceeds \21h 

Inter|#retation of Statutes 

Scope — Penal provision has no 

I’etrospective eEFeot 278b 

Rangoon City Municipal Act 
(Burma 6 of 11^22) 

5. 80 — Principle of valuation of 

heroditament is its hypothetical value 
to hypothetical tenant 92 

•J 

Jurisdiction 

Objection once decided — Second 

objection cannot be entertained 22Bb 

L 

Land Acquisition Act (I of 1S94) 

^ S. 20 Prson for whom property 

is acquired is nob ‘ person interested ” 
— No notice to him under S. 20 is 
necessary, although he can appear and 
adduce evidence 115 

Landlord and Tenant 
Agreement to lease — Lessee assign- 
ing lights before taking possession or pay- 
ing rent - Assignee not attorning to 
lessee but paying lentdiiect to lessor — 
Relation of landlord and tenant is not 
created iiebween assignee and Ie33eel84b 

Liindloid's claim on produce for 

rent is nob lien 93a 

Third person taking produce from 

tenant with full notice of landlord's 
claim for rent — Landlord can enforce his 
claim against him under Specific Relief 
Act, S 27(b) 93b 

Tenant holding over — Conditions of 

lease continue 55a 

Legal Praclitioners Act (18 of 1879) 

S. 12 — Conviction under Gambling 

Act is nob sufficient for disciplinaty ac- 
tion 352 (l)a 

Sb. 12 and 13 — Conviction of 

pleader for intimidating and assaulting 
woman does not by itself amount bo 
■defect in character and is not sufficient 
for suspending him from practice 

352 (l)b 

Letters Patent (Rang<3on) 

Cl. 12 — Plaintiff nob applying for 

leave though necessary — Defendant siib- 
oiitting to Court’s jurisdiction — He 


cannot subsequently object to Court’s 
jurisdiction 61 

Cl. 13 — Finding having effect 

of allowing suit to proceed is not^ a 
judgment within Cl. 13 : Rn g. Civ. 
App. 153 of 1924, Rang. Civ. 
Misc. No. 82 of lb2t and 5 Rang. 
782=A. l.R 1928 Rang. 20=105 1. 
C. 472, Overruled (PB) 41b 

Limit ition Act (9 of 1908) 

S. 4- Where the time for filing an 

appeal expires during vacation and the 
appellant applies for copies on the day 
the Court re-opens, an appeal bled on 
the day next after the issuing of the 
copies is within time 96 (1) 

^ S. 5 — Pleader accepting Court 

clerk's statement that application for 
copy cannot be accepted until deciee is 
signed — Mistake is not bona fide and 
time cannot be excused 116b 

S. 12 — Date of judgment is date of 

decree — Time does nob stop bill deiree 
is actually signed 116a 

S. 12- Extension of time — Where 

the time for filing an appeal expires 
during vacation -and the appellant ap- 
plies for copies on the day the Court 
re opens, an appeal filed on the day next 
after the issuing of the copies is within 
time 96 (1) 

S. 14 — Proceeding contrary to 

clearly expressed provision of law is not 
prosecuting another civil proceeding in 
good faith 2^^a 

S 14 — Claim for rent allowed 
without specific issue bub disallowed 
in appeal as 8. 12, Rangoon Rant Act, 
did nob apply —Whole period ol suit can 
bo deducted in fresh suit for rent 5 ib 

S. 18 — Mere act of fraud is nob 

sufficient — It must bo proved that a per- 
son’s title or right had been kept from 
his knowledge by other paiby’s fraud 62 

5. 20 — Under R. 20 debtor must 

make payment of interest definitely as in- 
terest to start fresh period of limitation 

339 

S. 2S — Right of user is defeated 

when suit is nob brought within two 
years of last user 300a 

V Art. 120 — Scope — It cannot be 

said that all suits irrespective of their 
nature, which a^'e basel on an award 
must be governed by Art. L20 2f'^ f2) 

Arts. 1 \2 and 141— In suit under 

Art. 142 burden of proot lies on pLain^ 
till and in suit under Art. 144 it lies on 
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Limitation Act 

defendants'— Suit for possession of land 
— But defendants proved to be owner at 
one time Plaintiff in possession for 
last 15 or 20 years — Plaintiff olaiming 
that defendant obtained possession from 
him —Suit falls under Art. 142 and so 
if defendant’s possession is not proved 
to be permissive, plaintiff must provo 
that he was in possession within twelve 
years of suit 153 

Art. 162— Review of judgment in 

Art. 162 refers to review under Civil 
P. C.. 0. 47, R. 1 2295 

An. 162 — Application under in- 
solvency jurisclu'tioii IS not governed 
by Art. 162 - Presidency Towns insol- 
vency Act, S. B (i) 22Se 

Art 173 — Scope — Art. 173 is res- 
tricted to applications for review under 
Civil P. C. 22icZ 

Art. 181 — Application for execu- 
tion made beyond tune — Application to 
be regarded as application lor extension 
of time governed by Art. 181 304a 

Art. 182 — Applications in execu- 
tion need not necessarily be in writing 
— Time begins to run not from opening 
of execution proceedings but from ap- 
plications or ateps-in-aid of execution 

1525 

Art. 182 (5) — Decree-holder ap- 
plying to Court which passed decree to 
issue notice to judgment debtor who 
was then outsido that Court's jurisdic- 
tion— Application made bona fide for 
executing dociee — Applic-ation is to pio- 
per Court and legal — lb is sbep-in-aid of 
execution 95 

Lower Burma Town and Village 
Lands Act 

Ss. 29 and 34 — Jl, lessee of 

Government laud, bransfernng lease to 
N by registered deed - N nob gotcmg his 

name entered in rolls as transferee and 
nob talcing stops to obtain possession 
and further allowing document of lease 
to remain in K’s possession — N acts 
negligently and K’s position as ostensi- 
ble owner must bo implied from his neg- 
lect and it being duty to see to 
mutation of names ho cannot throw 
blame on registering or revenue officers 
— K then surrendering lease of land to 
Government and instead receiving new 
leases of house sites into which part of 
land covered by original lease was 
divided and transferring lease of one of 
house sites to M — In suit brought by A 


Lower Burma Town and Village 
Lands Act 

on the strength of transfer of original 
lease for possession of land, M is en- 
titled to rights under S. 4L 333 

M 

Mahomedan Law 

Marriage — If there is evidence of 

cohabitation and repute, burden is on 
person denying marriage to prove that 

it did not take place 341a 

Suit for restitution of conjugal 

rights cannot be dismissed on mere plea 
of non payment of i^rompt dower 189a 

Text — Dinoronce in opinion boh- 

woon Abu Hanifa and Abu Mahomed 

1895 

Heirs in possession only mortgaging 

deceased’s property — Debts beneficial 
to estate — Mortgage would bind all 
heirs 107a 

Marriage — Burmese Buddhist wo- 
man cannot marry a Shia unless con- 
verted bo Islam 35a 

Marriage— Shia— Muta — Period of 

marriage ancl dower must be specified 355 
Milicioua Prosecution 

Trial after police investigation — 

Case not mbeiibionally false — Malice 
cannot be inferred merely from infor- 
mant engaging counsel in criminal case 
or sorno persons telling him that the 
person complained of was innocent 63 
Mortgage 

Bale proceeds lying in Couit — 

Mortgagees cannot get interest on sale 
proceeds 1275 

Mortgigor and Mortgagee 

Mortggaor transferring mortgaged 

property by report to revenue authori- 
ties of sale — No registered conveyance 
— Mortgagee can successfully defend 
suit for redemption 280a 

English cases are not good guides 

in mortgage suits 7la 

Motor Vehicles Act (8 of 1914) 

S. 5 — Road sufficient for four cars 

to pass abreast — Two cais going in one 
direction at 15 miles an hour — AnobheiT 
car coming from opposite direction — 
Person driving baby car at 26 miles per 
hour passing the two cars - He is not 
guilty of rash or negligent driving 

14 (Do. 

O 

Opium Act (1 of 1^7^) 

S. 9 (c) — Knowledge and control of 

opium must be conclusively prod 121 
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Part Performance 

N Buddhist, few days before his 

^eath telling his children by hrst wife to 
'give K his second wife certain property 
in lieu of her share — R consenting to 
this and accepting it few days after N*s 
death— Property little more than nomi- 
nal consideration — No speoihc perform- 
ance of such contract can be ordered and 
doctrinfe of part performance also is in- 
applicable and K is not bound by such 
contract 335a 

Doctrino of ijart performance has no 

application in the case of donee 316 

Possession under oral contract oi 

sale — No registered deed — Such posses- 
sion 13 good defence to suit for possession 

239a 

If Burmese Buddhist directs one ot 

coheirs to discharge his liabilities which 
are a great deal less than value of his 
property, transaction is to be regarded as 
gift of excess of property over debt and 
principal of part performance does not 
apply to such case 272a 

Contract of sale— Specific perform- 
ance barred by limitation —Still delivery 
given under oral agreement on payment 
of price is valid defence to suit for pos- 
session by vendor 251 

Invalid agreement — Where there is 

no valid and binding agreement, princi- 
ples of part performance are of no avail 

181b 

Penal Code (45 of 1860) 

S. 40 — Scope — (Per Baguley., J. 

In the order of reference).—^, 40 refers 
to the definition of the word “offence'i 
and it in no way refers to the punish- 
ment of the offence (FB) 203d 

S. 109 — (Per Baquley, . 7 , In the 

order of reference) — Court is not justi- 
fied in saying that words 'punishment 
provided for offence’ in S. 109 mean 
punishment for offence either in Penal 
Code or in some special or local law — 
Interpretation of Statutes (FB) 203c 

S. 109 — Burma Rural Self-Govern- 
ment Act (1921), S. 12 — Abetment of 
breach of bye-laws in not offence under 
Penal Code, S. 109 75 

S. 114- -Person punishable under 
particular section of Code read with 
S, 114 is punishable as Nprincipal and is 
guilty of substantive offence (rB) 203a 

S. 114-if person is convicted of 

offence under particular section of Code 
read with S. 114 and if that offence ren- 


Penal Code 

ders him liable to whipping in lieu of or 
in addition to other punishment either 
under Whipping Act or Burma (Amend- 
ment) Act IS of 1927, he is so punishable 

(FB) 203b 

S. 227 and Burma Act (3 of 

1928), S. 2 — Magistrate sentencing per- 
son, convicted under S. 227, I P. C., and 
S 2, Burma Act, for period in excess of 
his powers— Such sentence is illegal 279 
227 —In case under S. 227 con- 
viction of accusel, its date of sentence 
and fact that accused was granted remis- 
sion of punishment and the conditions on 
which remission was granted must be 
proved by documentary evidence 278a 

Ss. 421 and 421 — Magistrate’s 

juviadiotion is not taken away by Presi- 
deny Towns Insolvency Act 14(2)a 

S. 4B0 -Ingredients enunciated — 

Prosecution need not prove intent to de- 
fraud — But accused proving want of such 
intention is entitled to accjuittal 332a 

^ Ss. 480 and 482 — Even trader 

with some claim to mark cannot adopt it 
if it causes infringement of other’s mark 
— Actual physical resemblance not sole 
consideration — It mark boars particular 
name in market, another mark bearing 
same name cannot be used 322/ 

— S. 482 — Test for detei mining in- 
fringement of trade mark — No person 
shown to be misled Prominent and sub- 
stantial portion of both marks not same 
— Trade-marks called by same name by 
some only — No offence held to be com- 
mitted 345a 

S. 482 — Intent to defraud is neces- 
sary ingredient —Intention is presumed 
when trade-mark false — Burden of prov- 
ing absence of intention is upon accused 
—Burden whether discharged depends up- 
on consideration of whole evidence )45b 

S 482 — Person not necessarily 

manui'actuier acquiring rights in respeot 
of the mark can prosecute 322c 

S. 482 — Corporate body may be 

prosecuted 322cl 

S. 482— Want of proof that pur- 
chasers were deceived does not prove 
want of intention to defraud — State of 
mind of accused should bo established to 
discharge onus of proving want of inten- 
tion to defraud 32 2^ 

Practice 

New plea —Case not sot up in the 

lower Courts cannot ordinarily be al- 
lowed to be raised in second appeal 34 ib 
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Practice 

Precedents — Stare decisis — The 

principle ol stare decisis has far less ap- 
plicability to the law of procedure than 
to that of substantive law (FB) 4la 
Presidency Towns Insolvency Act 
(3 of 1909) 

S 8 1)— S. 8 (1) gives Court un- 
limited power to review, lescind or vary 
and S. 90 (L) cannot act to limit it 229a 
S. 8 (1) — Application under Insol- 
vency jurisdiction is not governed by 
Limitation Act, Art. 162 229c 

Ss. 9 (e) and 12 (1) (c) — Under 

S. 9 (e) act of insolvency becomes com- 
plete at conclusion ol 21 days and appli- 
cation to get person adjudicated insolvent 
must be made within three months from 
conclusion of 21 days 313 

S. 17 — Unless Official Assignee is 

party to suit decreeing lien on estate of 
insolvent, he is not bound by it 229/ 

S. W, Pro^^iso — Poison by agiee- 

ment with his creditors authorizing them 
to witbdiaw money to his credit — He 
adjudicated insolvent arid on next day 
creditors suing him on stiength of agiee> 
ment to have lien on money to insolvents 
credit and obtaining deciee — Suit insti- 
tuted without leave of Court — Leave 
being necessary decree obtained is not 
binding on Official Assignee oi estate of 
insolvent 229^ 

^ S. 52 — Insured goods with com- 

mission agent — Goods destioyed — Agent 
becoming insolvent — Insurance money 
recoveied by Official Assignee can be 
followed (cf 5 Rang, 73, A, I. R, 1S27 
Rang, i^Q—Ed ) 59 

S. 55 — Person claiming to be secu- 
red Cl editor must prove good faith and 
consideration 60a 

* — S. 56 (1) Charge on estate few 
days prior to insolvency if created in duo 
course of business is not fraudulent 229i 
S. 90 (1) — S. 8 (l) gives Court un- 
limited power to roviow, lescind or vary 
and 3. 90(1) cannot limit it 229a 

Probite and Administration Act (5 
of 1881) 

S. 90 -Letters of Administration 

issued under Proliate and Administration 
Act where they should have been issued 
under Succession Act Administrator 
moibgaging property without Court’s per- 
poission —Letters must be taken to give 
the powers that they appear to give upon 


Probate and Administration Act 

their face until revoked or altered — 
Mortgage would not bind heirs Sa 

S. 90 (3) (a)— Permission to sell 

propel ty docs not ipso facto mean per- 
mission to mortgage 56 

Provident Funds Act (19 of 1925) 

^ — S 5 — Nomination prohibited by 
personal law is valid — Such nomination, 
though made before the Act of 1925, and 
though no fresh nomination was made 
after that Act is validated by S. 5 54 

Provincial Insolvency Act (5 of 
1920) 

S. 16 — Original petition validly 

presented — Petitioner not proceeding 
with duo diligence— Court can substitute 
in lii5 place other creditors as petitioners 
during pendency of insolvency proceed- 
ings and they will take place of original 
petitioner ab initio — No fresh act of in- 
solvency is necessary 291 

S. 21 —Insolvency iiroceodings pend- 
ing —Deposit by debtor— Petitioning cre- 
ditor is not entitled to withdraw it 
during continuance of jiroceedings 338 
S. 41 — Proceedings do nob neces- 
sarily end 1686 

S. 54 — Moveables sold to one cre- 
ditor in preference to another— Others 
not injuriously aflocbed Sale cannot be 
set aside except under S 54 110 

S 56 (2) (b)-'HecQivor is not enti- 
tled to commission on lealization by sale 
of mortgage money 168c 

S. 61 — Discharge of insolvent does 

nob affect Court’s power of distributing 
assets 168a 

Provincial Small Cause Courts Act 
(9 of 1887) 

Art 4 — Growing palm tree is im- 
movable property 200 

R 

Riilways Act (9 of 1890) 

* S. L13 — Application undei Sub- 

S. 4 IS not a criminal prosecution - Court 
has no powr to fine or to order imprison- 
ment in default ii(i: 

Rangoon City Municipal Act (Bur- 
ma 6 of 1922) 

S. 80 -Principle of valuation of 

hereditament is its hypothetical value tc 
any hyijobhobical tenant 92 

S. 1 2 — Mortgage not notified tc 

corporation - Property sold for default 
in payment of property tax — Purchasei 
even after institution of suit on mort- 
gage gets it free from mortgage— Lie 
pendens does nob apply 17S 
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Rangoon City Municipal Act 

S. 214 — Offence under S. 126 though 

continuing one if committed for more 
than SIX months, S. 214 applies 1^2 

Rangoon High Court Rules and 
Order 

Rr. 2S8, 259 and 261 — Neither pro 

visions of O. 2i, Civil P.C.,nor procedure 
on original side of Rangoon High Court 
contemplate highest bid of auction sale 
to he accepted by Judge 311c 

Rangoon Rent Act (1 of 1922) 

S. 19 (1) — Standard rent not fixed 

— Collateral agreement to pay fixed rent 
is not covered by the Act SSd 

Rangoon Small Cause Courts Act 
(7 of 1920) 

S. 14 (c) — So long as act done by 

bailiff is done under or by virtue of 
order of Court it is done in puisuance 
thereof though it is not in strict con- 
formity of such order 1 906 

S. 35 Applicability — S. 35 does 

not apply where the charge levelled 
against the bailiff is that ho caused loss 
by neglecting to satisfy himself regard- 
ing the sufficiency of the security offered 

IhOa 

Registration Act (16 of 1908) 

S. 2— Landlord’s letter to tenant 

informing him “As long as you occupy 
room we shall not ask you to vacate it ” 
does not amount to lease ar agreement 
to lease and is exempt from registration 

164 

S. 17(2) (v)— Landlord’s letter to te- 
nant informing him “As long as you oc- 
cupy room we shall not ask you to va- 
cate it” does not amount to lease or 
agieement to lease and is exempt from 
registration 164 

Ss.21 and 22 — Mortgagee not giving 

proper description of properties situate 
in Rangoon in accordance with provi- 
sions of Ss. 21 and 22 — Properties not 
pioperly indexed in Registration office — 
Subsequent purchaser making ordinary 
search but not discovering mortgage 
As failure to make proper entry in index 
was due to negligence of mortgagee, sub- 
sequent purchaser would be preferred to 
him 117a 

S. 22 (3) — Description of property 

given in mortgage deed nob in com- 
pliance with terms of Ss. 21 and 22 but 
from careful study of document property 
could be identified — Document is nob 
disentitled for registration 1176 

Ss. 49 and 17 — Contract for sale 


Registration Act 

unregistered — S. 49 does not preclude ifc 
from being given in evidence to prove 
terms of contract 293a 

S. 49 — Suit for redemption must 

fail if mortgage cannot be jtroved being 
unregistered 179a 

S. 57 (5)“S. 57, Registration Act 

only shows that when secondary evi- 
dence has in any way been introduced as 
by loss of original document copy certi- 
fied by Registrar is admissible to prove 
contents of original 277 

Religious Lndowments 

Intention of scheme framed by Chief 

Court of Lower Burma -in Civil Miscel- 
laneous Case No. IBb of 1919 indicated 

221 & 

Unless thoie is cogent reason to con- 
trary, person having support from majo- 
rity of community ought to be appointed 
as trustee for Parsi l ire Temple in pre- 
ference to one having no such support 
and fact that trustees ought not to be 
related to each other is nob sufficient to 
disregard such wishes 22lc 

Shwe Dagon Pagoda Under scheme 

framed by late Court of Recorder of Ran- 
goon in Civil Regular Suit No. 139 of 
1B84 property within precincts of Pagoda 
grant is vested in trustees and they have 
sole right to repair buildings such as 
Zayats 214 

s 

specific Relief Act, (1 of 1877) 

S. 9 — Suit under — Order under 

S. 145, Criminal P. C., is no bar 21a 

S. 27 — Spocibc poifoimance can be 

asked against legal representative in res- 
pect of contract lor purchase of immov- 
able property 274a 

S. 27 (b) — Scovio — The words “any 

other person claiming under him by a 
title arising subsequently to the con- 
tract,” include the heirs and legal repre- 
sentatives of a deceased party to a con- 
tract 2745 

— S. 27 (b) - Landlord and Tenant — 
Third person taking produce from tenant 
with lull notice of landlord’s claim 
against him under Bpecilic Relief Act, 
S. 27 (b) 936 

S. 28 — N Buddisb, few days before 

his death ‘Lolling his children by first 
wife to give Hi his second wife certain 
property in lieu of her share — K consen- 
ting to this and accepting it few daya 
after N's death — Property little mor& 
than nominal consideration — No specifio 
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Specific Relief Acl 

performance of such contracb can be 
ordered and doctrine of part performance 
also is inapplicable and K is nob bound 
by such contract 335a 

S. 28- Agreement by Buddhist 

(Burmese) husband to convey land lointly 
belonging to him and his wife “ Consent 
of wife not obtained - Claim for speciBc 
performance cannot succeed 285^ 

S. 42 — After applying for removal 

of attachment, O. 21, R. 63, Civil P. C., 
applies for declaratory suit and not 
Specific Relief Act, S. 42 104 

Stamp Act, (2 of 1899} 

S. 12 (10-b) and (2) — One of two 

anna stamps on promissory note uncan- 
celled — Such note under S 12 (2) is im- 
etampod so far uncancelled stamp is con- 
cerned 270a 

4* S. 36 — Iiibullicientily stamped pro- 

missory note admitted by trial Court — 
Admissibility of the document cannot be 
questioned in appeal 9 

Success'on Act (10 of 1865) 

S. 269— Letters of Admmiatiabion 

issued under Probate and Administration 
Act wheie they should have been issuod 
under Succession Act — Administrator 
mortgaging property without the Court’s 
permission — L otters must be taken to 
give the powers that they appear to give 
upon their face until revoked or altered 
— Mortgage would not bind lioir 5a 
(39 of 1925) 

^ S. 218 — Member of joint Hindu 

family is not as such entitled under 
S. 218 to administration of estate of its 
deceased member — S. 250 has no appli- 
cation 99 

S. 2S0 — Member of ]oint Hindu 

family is not as such entitled under 
8. 218 to administration of estate of its 
deceased member S. 250 has no applica- 
tion 99 

Ss. 299 and 292 - Orders passed by 

District Judge under Succession Act (e.g. 
one under S. 292) are appealable 109 
Suits Valuation Act (7 of 1887) 

S. 8 — Partition Suit — Plaintiffs’ 

share determines jurisdiction and Court- 
fee 211a 

S. 11 (2) — Scope— Under S. 11 (2) 

even if objection to jurisdiction was 
taken at an oarly stage in the trial 
Court, the apiellate Court is required to 
dispose of the appeal as if there had been 
no deJect of jurisdiction, unless it is 
satisfied that the over-valuation or under 


Suita Valuation Act 

valuation has prejudicially affected the 
disposal of the suit or appeal on its 
merits. 22Bc 

T 

Tort 

^ — Trespass — Unskilled minor driving 
car with driver’s permission — Car being 
damaged due to accident — Minor's un- 
skilful driving is not trespass nor 
amounts to negligence 76a 

^ - Minor driving car with lack of 

skill — It does nob itself amount to tort 

766 

Trade-mark 

— Trade mark cannot be registered 
hut may be acquired by user 3226 

Transfer of Property Act (4 of 
1882) 

* S. 3 — Right to get lease executed 

13 moveable property — Lessee becoming 
self-constituted trustee - Trust is valid 

184c 

S. 3 — In Burma failure to search 

register warrants imputing notice to 
transJeree of prior mortgage 34 

— S. 6 (h) (3) — Buddhist monk 
may be a tranaioroe (FB) 3S4c 

* S. 10 — Person executing deed of 

gift— On same day donee executing an- 
other registered deed agreeing not to 
transfer the property without donor's 
consent and in case he did vSO ho would 
return property to donor — The case 
comes within the provisions of S. 126 
and such agreement does not contravene 
jirovisions of S. 10 226 

— S. 41 — K, lessee of Government 
land, transferring lease to N by regis- 
tered deed — N not getting his name en- 
tered m rolls as transferee and not 
taking steps to obtain possession and 
further allowing document of lease to 
remain in K’s possession — N acts negli- 
gently and K's position as ostensible 
owner must be implied from his neglect 
and it being N's duty to see to mutation 
of names he cannot throw blame on 
registering or revenue officers — K then 
surrendering leise of land to Govern- 
ment and instead receiving new leases 
of house sites into which part of land 
covered by original leaso was divided 
and transferring lease of one of house 
Bites to M — In suit brought by N on 
the strengh of transfer of original lease 
for possession of house site, if M looks 
merely at lease ' issued by Government 
and at his transferrer’s possession of 
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Transfer of Properly Act 

land, M is entitled to rights under S. 41 

333 

S. 41 — Mortgagee not giving proper 

idescription of properties situate in 
Rangoon in accordance with provisions 
•of Ss. 21 and 22 — Properties not pro- 
perly indexed in registration ofi&ce — 
Subsequent purchaser making ordinary 
search but not discovering mortgage — 
As failurfe to make proper entry in index 
was due to negligence of mortgagee, sub- 
sequent purchaser would be preferred to 
him 117n 

S. 41 — Burmese husband and wife 

•mortgaging loinb property by registered 
deed — Husband. sentenced to transporta- 
tion —Within one month of his depar- 
ture wife alone selling jiroperty for 
inadequate consideration — Vendee on hia 
part mortgLagmg it to 5 — Husband on 
his return getting possession — S suing 
and -having in execution himself pur- 
chased it taking out delivery warrant 
against husband — Husband bringing 
present suit — S was not transferee 
without itobice and there was no estoiJ- 
pel against husband 1126 

— S. 52 — Mortgage not notified to 
corporation — Property sold for default 
in payment of property tax — Purchaser 
even after institution of suit on mort- 
gage gets it free from mortgage — Lis 
pendens does not apply 175 

S. 53 — Moveables sold to one cre- 
ditor in preference to another- Others 
not injuriously affected — Sale cannot be 
sot aside except under S. 54 Provincial 
Insolvency Act 110 

S. 54 — Possession under oral con- 
tract of sale— No registered deed - Such 
possession is good defence to suit for 
possession 293a 

S. 54 — Mortgagor transferring 

mortgaged property by report to revenue 
authorities of sale — No registered con- 
•veyance — Mortgagee can successfully 
•defend suit for redemption — Part per- 
formance 280a 

S. 54 — Scope — Sale of immovable 

property of less than Rs. 100 effected by 
-deed - Deed must be registered and if it 
is not registered no legal title passes 
under it 259 

S. 54 — Contract of sale — Specific 

performance barred by limitation^Still 
delivery given under oral agreement on 
payment of price is valid defence to 
^uit for possession by vendor 251 


Transfer of Properly Act 

Sb. 59 and 60— Suit for redemp- 
tion must fail if mortgage cannot be 
proved being unregistered 179a 

^ S. 59 — Title-deeds already in cre- 

ditor’s possession continuing to bo held 
as security for further loan — Equitable 
mortgage is created by constructive 
delivery 1076 

S. 59 — S holding two plots with 

building thereon by sale-deed and also 
possessing lease-deeds under which his 
vendor held those plots— S depositing 
sale-deed and one lease-deed with A with 
intention to create mortgage thereon and 
subsequently other lease-deed with B — 
Lease-deeds bearing endorsements show- 
ing sale of the property — Mortgage of 
whole property was created in /I’s favour 
— B cannot get priority over A merely 
because A did not insist on obtaining 
other lease-deed 65 

* S. 69 — Clauses in mortgage-deed 

giving mortgagee power to sell on certain 
amount of interest falling in arrears but 
not power to claim repayment of princi- 
pal on such default— No suit on mort- 
gage can lie until debt is repayable 716 

S. 76 — Liability of usufructuary 

mortgagee to account for mesne profits 
arises only when money is actually ten- 
dered to him 271 

S. 78 — Scope — Puisne mortgage 

must prove that the prior mortgagee was 
guilty of fraud or gross negligence 

2986 

S. 78 — S holding two plots with 

building thereon by sale-deed and also 
possessing loase-doods under which his 
vendor held those plots — S depositing 
sale-deed and one lease-deed with A with 
intention to create mortgage thereon and 
subsequently other lease-deed with B — 
Lease-deeds bearing endorsements show- 
ing sale of the property — Mortgage of 
whole property was croiLod in A's favour 
— 13 cannot get priority over A merely 
because A did not get insist on obtain- 
ing other lease-deed 65 

S. 84 — Liability of usufructuary 

mortgagee to account for mesne profits 
arises only when money is actually ten- 
dered to him 271 

~S. 101 — Sum advanced on first 
mort.gage included in consideration of 
second charge created by first mortgage 
is available against intermediate mort- 
gagee 298a 



26 Subject Index, 1929 Bakgoon 


Transfer of Property Act 

S. 123 ~ Doctrine of part perfor- 
mance has no application in the case of 
donee 316 

^ S. 126 — Person executing deed of 

gift— On same day donee executing ano- 
ther registered deed agreeing not to 
transfer the property without donor’s 
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^ A. I. R. 1929 Rangoon 1 
Full Bench 

Pratt, Offg. C. J., Ccjnliffe and 
Ormiston, JJ. 

Commissioner of Income-tax, Burma. 

V. 

Phra Phraison Salarak — Assessee. 

Civil Reference No. 2 of 1928, Decided 
on 20th June 1928. 

5^ ❖ Income Tax Act, S. 4— Remuneration 
by Foreign Government paid to its servant 
for work done in British India is not income 
accruing or arising in British India. 

Rjinuacratiou, nob in tho nature of com- 
mission, paid in Siam3S3 territory by the Sia- 
mese Government to tho credit of a Siamese 
Oflicer, who collects in British India roy.alties 
on timber extracted from Siamese forests and 
floated down to British India, is nob income 
accruing or arising in British India within tho 
meaning of S. 4; A. 1. B. 19i25 Cal. 34 and 
A. I. R. 1921 Bom. 159, Cons.: Commissioner 
of Taxation of Kirk, (1900) A. C. 588; 43 Mad. 
75; and A.I.R. 1926 R'lng. 97 (F.B.); Dist.: A. 
I. R. 1923 Mad. 574 (F.B.)] A. I. R. 1923 Lah. 
14; and A. I. R. 1925 PaL 281; R-f. . [P 4 C 1] 

K. Eggar—ior the Crown. 

Daniel — for Assessee. 

Ormiston, J. — This is a reference 
under S. 66 (2), Income-tax Act, 1922, 
on the application of one Phra Phraison 
Salarak, a forest officer in the service of 
the Siamese Government, stationed at 
Moultnein, where he collects the royalty 
on timber, extracted from forests in Sia- 
mese territory, whence it is floated down 
streams, the earlier of whose courses is 
in that territory. For his services he 
receives remuneration which is paid to 
his credit in Bangkok. He was assessed 
to income-tax under the head of “salary” 
for the year 1927-28 in respect of the 
total amount so paid to his credit and of 
the value of the rent free qu arters enjoyed 
1929 R/1 & 2 


by him. He appealed against the assess- 
ment on the grounds, first, that the 
salary paid to him was not “salary” for 
the purposes of S. 7 of the Act, and 
secondly, that it was not liable to assess- 
ment as it did not arise or accrue in 
British India. The Assistant Commis- 
sioner decided the appeal against him on 
both points, whereupon ho asked the 
Commissioner to refer to the Court the 
following questions;. 

(1) That the income is not salary 
within the meaning of S. 7 (l) of the Act, 
since the Siamese Government cannot be 
regarded as the “Government or as a pub- 
lic body or association or a private em- 
ployer.” 

(2) That, in any case, whatever may 
be the classification of the income for the 
purposes of S. 6, such income cannot be 
said to ‘accrue or arise in British India” 
within the meaning of S. 4 of the Act. 

Tho Commissioner was of tho opinion 
that the remuneration of the applicant 
C3uld not be classified as “salaries,” and, 
therefore, referred only the second ques- 
tion 

By S. 4 (1), save 'as thereinafter pro- 
vided the Act is to apply to all income 
profits or gains, described or comprised 
in S. 6, from whatever source derived, 
accruing or arising, or received in British 
India, or deemed under the provisions of 
of the Act to accrue, arise, or to be re- 
ceived in British India. Under S. 6, 
save as otherwise provided by the Act, 
six heads of income, profits and giins are 
to bo chargeable to income-tax. Tho first 
of these heads is “salaries” and the sixth 
is “other sources.” The Commissioner 
having held that the remuneration in 
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question cannot be classified under the 
first head, classified it under the sixth 
head 

The question is as to \vhether the re- 
muneration “accrues, or arises" in British 
India The Commissioner is of the opi- 
nion that the remuneration accrues or 
arises in the place ^here the work is 
done in respect of which the remunera- 
tion is given, and that consequently, the 
work having been done in British India, 
the remuneration is attracted by S 6 The 
Government Advocate lias supported this 
view The expres&ion is not defind in the 
Act, and no authority directly hearing on 
the point now to be decided has been 
quoted Reference, however, has been 
made to a number of authorities where the 
expression has been discussed, and it is 
suggestetl that as a result it sliould he 
interpreted as meaning earned in" or 
derived from 

In Board of Reieniie, Madras v. 
Ramanadhan Chetty (l), it was held 
under S 3 (l) of tlie Act of 191R, the 
wording of which is similar to that of 
S 4 (l) of the present Act, that a resi- 
dent in British India is not liable to tax 
in respect of the' income of a business 
Ciirned on outside British India, where 
such income is not remitted to British 
India Tlie case itself is not in point, 
and the onlv passage m the report to 
which the Government Advocate has 
directed attention are a discussion by 
Abdur Rahim, Otig C J , (on p 82) on a 
jjossible difference between the phrases 
accrues and arises" and ‘accrues or 
arises," and quotations by Oldfield, J., 
(on pp R4 and P5) from dictionaries as to 
the meaning of the word “accrue " From 
these it appears that the primary mean- 
ings are ‘ to arise or spring as a natural 
growth or result," “to come by way of 
increase” and to grow or arise"; while 
US secondary meanings it has “to become 
a present and enforceable right," and to 
tieoome a present right of demand ” 

Seshagiri Ayyar, J , (at pp. 90 and 9i) 
•quotes some further definitions. In 
Murray’s Oxford Dictionary the words 
accrue" and arise” are regarded as 
synonymous In the Century Dictionary 
the word “accrue” is defined to mean “to 
become a present or enforceable right to 
demand ” Stroud defines “arising in the 

(1) [1919] 43 Mftd. 75-37 M. L. J. 663=10 

M. L. W. 570-53 I. C 976=(1919) M. W. 

N. 020 (F.B ). 


United Kingdom” as “coming into the 
person’s hands in the United Kingdom.” 

In Re Rogers Pyatt Shellac & Co v. 
Secretary of State (2), Mukerji, J , after 
discussing theoretical distinctions bet- 
ween "accruing” and "arising” ariives at 
the conclusion that the words denote the 
same idea or ideas very similar, and that 
both words are used in contradistinction 
to the word ‘ receive” and indicate a right 
to receive They represent, he says, a 
stage anterior to the jioint of time when 
the income becomes receivable and con- 
note ai character of the income which is 
more or less inchoate. Those definitions 
do not support the view that income 
accrues or arises in a particular country 
by reason of the fact that it is 

earned” in that country On the contrary 
they go to show that income “accrues” 
and “arises" in the country where there 
is a right to demand payment of it, or 
wlicre, in fact, it is piid In the case re- 
ferred tlie applicant is a Siamese Govern- 
ment servant and there is nothing to 
indicate that he has a right to demand 
payment of his income in Moulmein, and, 
according to the case, it is actually paid 
in Bangkok 

Commissioner of Taxation v Kirk (3) 
was a decision of the Privy Council on a 
New South Wales Act which imposed in- 
come-tax on incomes inter alia' 

“(l) accruing or arming to any p3rgon whore- 
sover residing fiom any profession, trade, cm- 
ploymcnt or vocation carried on in New 
South Wales,” (2) “derived froin lands of the 
Crown hold undor lease or license issued by or 
on behalf of the Crown” and (3) “arising or 
accruing to any person wheresoever residing 
from any kind of property” 

(with an immaterial exception) 

“or from any other source whatsoever in New 
South Wales not included in the preceding 
sub-sections.” 

A company in a part derived its income 
from the extraction of ore from leasehold 
lands held from the Crown in that colony 
and from the conversion in that colony 
of the crude ore into a merchantable pro- 
duct. It was held that, notwithstanding 
that the finished products were sold 
exclusiyely outside the colony, this in- 
come was assessable. Their Lordships 
said that the real question seemed to be 
whether any part of the profits of the 
company were earned or produced in the 
colony And, later in the judgment after 
pointing out that the word “ derived " is 

(2) A i R. 1925 Cal. 34—52 Cal. 1. 

(3) [1900] A. C. 538=69 L. J. P.C. 87=83 L. 

T. 4. 
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synonymous with arising or accruing, 
they went on to observe that 

“ there are four procoases lu the oarnitig or 
pioduction of this income — (1) the extraction 
of the ore from the soil , (2) the conversion of 
the crude ore into a merchantable product, 
which 19 a maiiutactui mg process , (3) the sale 
•of the merchantable product , (4) the receipt of 
the moneys arising fioin thi sale. All these 
processes are n«ccj.4ST,ry stages which terminate 
an money, and the income is the money result- 
mg loss the expenses afctjndauh oa all the 
ut.iges. Tlie first process seoins to their Lord- 
ships clearly within sub-S (3), and tlu 
second or manufacturing process, if nob within 
the moaning of "bradi” in sub-S 1 is certainly 
included in thj words " any other source 
whatever in sub-S (4) ” 

Then Lordships ’ view, therefore, wds 
th.it it IS the source of the income which 
liris to he considered, an I not the place 
'where it is received 

This case was referred to In re Aii- 
raiujabad Mdh, Ltd (4J, a decision un- 
^ler S d (l) of the Act of l9Lrt It was 
tlicio held tiiat the piotits of a company 
which are made Irom in iniifactiii o carriel 
on iieyoiid British Indii cannot be said 
to accrue or arise in British India on ac- 
count of head oflice being in Bombay, 
where also the directors c-ontrol the 
business Macleod, C J , (at piges 1290 
.iiul 1291) after (in )ting the above cited 
jiissage from the judgment of their Lord- 
ships rem irked thit the doubt which 
might have arisen in Commis^iioners of 
Ta cation v Kirk (3) whether the profits 
were not derived at a place whore tiie 
third and fourth processes wore carried 
out, ilid not aiise in the case before him 
because all the four processes were cirried 
out in Hyderabad This case was follow- 
ed in Board of Itevenne v Ri^on Press^ 
(5) [ii Commi.isioner of hi'iome-tax, 
Bnrina v Steel Bros <k Co Ltd (6), it 
was held, applying the principles laid 
down in Commissioners of Taxation v. 
Kifk (3), that in determining wdiether 
any income, jirolits or giins arise or 
accrue 

" wo must not bo content to look at the last 
stage of the accrual, but must take into consi- 
deration the previous stages as well." 

The company was non-resident in 
British India, but at mills situate in 
Burma it worked up commodities and 
raw materials into forms suitable for use 
and shipped them to the United Kingdom 
where they were sold It was held that 
Ahe profits or gains accruing to the com- 

(4) 45 Bom. 1286 ^ A. I. R. 1921 Bom. 1.59 

(5) A. I.R 1923 Mad. 574=46 Mad. 706 (F.B.) 

(6) A. I. R. 1926 Rang. 97=3 Rang. 612 (P. B.). 


piny in respect of this business must be 
deemed [within S 42 (I) of the Act] bo 
bo income accruing or arising within 
British India. 

Sunder Das v Emperor (7) and AH 
Imam v Evipeior (8) have been cited. 
These cisos deal with the ineiiing of the 
expression ‘ received in British India,” 
which is not pirt of the reference m this 
case, and need not he discussel 

Reference has been mide by the Gov- 
ernment Advocito to S 42 (i) and 18 (2 \) 
Indian Income-tax Act, 1922 S. 42 (I) 
provides that in the case of a run- 
resident, all profits or glints accruing to 
bun through or from any business connex- 
ion or property in British Indi.a is to be 
deemed to he income accruing or arising 
within British Indii The effect of S 
18 (2A), which was inserted by Act 16 of 
1925, 13 to render subject to inciine-tax 
any income chargeable under the heal 
‘ salaries ” which is payable to the asses- 
soe out of In 111 by oi on behalf of G )v- 
ernment These sections do lut appear 
lobe of assistance in the goieral con- 
struction of the words “ accruing ” and 
“ aiisiiig ” in S 1 (i) They seorn to be 
dosignel to bring within the ambit of 
the tax special classes of cises which would 
otherwise escipo I am uniblo to appre- 
ciate the argument to be found in the 
reference and which is based on the posi- 
tion of a salary eirnor It is said that 
in his case the salary accrues and arises 
in the place whore he djes the work, 
which is in British India, and tint it 
therefore accrues in British India and is 
taxible Bub this argument overlooks 
the fact that the Cornmissionor lias ex- 
pressly hold that the remuneration of the 
asscssoe is not " salary ” and has classi- 
fied it under “ other sources ” 

If the correct principle be that the 
words accrue and arise when applied to 
income are to be governed by the source 
from which the income accrues and arises, 
it would appear that in the case referred 
that source is to be found in Bingkok 
rather than in Moulmein The assessee 
IS a Forest Officer in the service of the 
Siamese Government It is nob stated 
that his remuneration is in the nature of 
a commission on the amount of revenue 
collect^ Oa the contrary it is said to 
be 600 ticals per mensem. The inference 
to be drawn is that he would get his 

B A. I. R. 1923 Lah. 14 = 3 Lah. 349. 

A. I. R. 1925 Pat. 281 = 4 Pat. 210. 
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remuneration qua Forest Officer, whether 
he worked in Moulmein collecting royal- 
ty, or whether he worked in Siam in that 
or any other capacity From this point 
of view his remuneration accrues and 
arises in Bangkok where it is payable and 
is in fact paid If on the other hand we 
are to have regard to the definition of'the 
words, the only place where it would seem 
that there is a present and enforceable 
right on part of the assessee to demand 
the remuneration and where it comes into 
his hand, is also Bangkok 

In conclusion I may refer to the ob- 
servation of Sir Shadi Lil, C. J., in Sun- 
dardas v. Emperor (7) after citing the 
rule of interpretation applying to fiscal 
enactments, that ; 

" lb IS a sound principle that the subject is 
not to be taxed without clear words to that ef- 
fect ; and that in dubio, you are always to 
lean against the construction which imposes 
a burden on the subject. ” 

The Government Advocate expressed 
the view that the legislature had ad- 
visedly refrained from defining the 
terms accuring and arising In my view 
the meaning of the terms, as applied to 
the facts of case is as above stated and 
is perfectly plain. If, on the other hand, 
the meaning is ambiguous, the sound 
principle enunciated by Sir Shadi Lai is 
applicable and it ought to be applied 

I would answer the question referred 
by saying that the income the subject- 
matter of the reference cannot be said to 
“accrue or arise in British India” 
iwithin the meaning of S. 4, Income-tax 
lAct, 1922 

Pratt, Offg. C. J — I have had the ad- 
vantage of reading my brother Ormis- 
ton's judgment and I concur in his pro- 
posed answer to the reference. 

We are asked to decide whether salary 
paid in Bangok by the Siamese Govern- 
ment to the credit of a Siamese Forest 
Officer, who collected at Moulmein ^oyal- 
ties on timber extracted from Siamese 
forests and floated down to Moulmein, is 
income acciiring or arising in British 
India within the meaning of S 4, In- 
come-tax Act 

The officer in question resides in Moul- 
mein, presumably for the purposes of his 
work of collecting royalties We are not 
asked to decide whether the income is 
" salary " within the meaning of S 7 (l), 
of the Act> nor whether tne portion of 
the pay. remitted from Bangkok to Mr. 
Salarak in Moulmein can- be' said to be 


“received ’’within the meaning of S. 4 (l)- 
It has been argued by the Government 
Advocate that for the purposes of present 
reference the words “ accruing and aris- 
ing ” must be construed as equivalent to* 
“ earned 

None of the cases cited is an authority 
for this contention 

Had the legislature intended to include 
income earned in British India within 
the meaning of income " accruing or 
arising ” there, it would have been per- 
fectly simple to say so 

I do not consider that salary paid in 
Siam to a Siamese official for services 
rendered in Burma can under the circum- 
stances be regarded as income arising or 
accruing in British India 

The respondent will be allowed the costs 
of the reference Advocate’s fee seven 
gold mohurs 

Cunliffe, J — I also concur. The scope 
of this reference has been very much 
narrowed The Commissioner has satis- 
fied himself of the answer to the first 
proposition put forward by the respon- 
dent In tiiat regard the Commissioner 
holds the view that the respondent's in- 
come does not come under the head of 
“ salary “ within the meaning of S 6 of 
the Act Nor did the respondent Cyery 
wisely, I think) suggest to the Commis- 
sioner that he should ask the opinion of 
the Court as to whether the emolument 
which he (the respondent) is paid by the 
Siamese Government is received in Bri- 
tish India All we have to do here is to 
decide, as my brother Ormiston has 
pointed out, whether such emolument ac- 
crues or arises in British India It has 
been held on several occasions that there 
is no difference between the two words 
“ profits ” or “ gains ” which are used in 
the section we are considering. I am in- 
clined to think that there is no real 
difference in law between the worda 
" accruing ” and " arising, ” Some autho- 
rities have thought that the word 
“ accrue ” suggests a periodical right to 
money and the word “ arise ” suggests 
only a single right or possibly the begin- 
ning of a perodical right But these 
views seem to me to be refinements and 
over-refinements of the language of the^ 
statute. To my mind, the double expres- 
sidn “ accruing and arising “ connotes the 
source from which the right to obtain 
money springs. Undoubtedly the source > 
here was in the Kingdom of Siam, remu- 
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neration from the Siamese Government 
to one of the officers of their forest ser- 
vice In my view, too, the expression 
accruing or arising " is used in contra- 
distinction to the word " received, '* but 
as I have pointed out, we are not consider- 
ing the question of where the money was 
actually received or to what place it was 
remitted after its receipt which may be 
the same thing in law as " received 
It was very strongly urged upon us that 
the reiP meaning of “ accruing ” and 
" arising ” as ai3plied to the income of 
the respondent was to be found in the 
place where the income was earned ; but, 
■for the reason mentioned above, I do not 
agree with that view. 

R.K Beferense ansicered. 

AIR 1929 Rangoon 5 

Das and Bagqley, JJ. 

N N Chettyar — Appellants 
V 

Tan Ma Pu and others — Respondents 
First Appeals Nos 199 and 206 of 1926, 
Decided on 2nd September 1927, from 
judgment of Dist Judge, Bissoin, in 
'Civil Suit No 3 of 1925. 

(a.Proba e and Admin i ration Act, S. 90^ 
Letters of Adminialralion issued under Pro- 
bate and Administration Act where they 
ahould have been issued under Succeasion 
Act — Administrator mortgaging property 
without Court’s permission — Letters must be 
taken to give the powers that they appear 
to give upon their face until revoked or al- 
tered — Mortgage would not bind heirs — Suc- 
cessionjAct (1865), S 269, 

L?tbors oE Administration were issued under 
the Probate and Administration Act. But had 
the application for the letters properly descri- 
bed the deceased, it would have bjcn necessary 
to issue bhn letters under the Succession Act. 
The Administrator mortgaged the property oE 
the deceased without permission oE the Court. 

Held that the Letters oE Administration is 
sued under the Probate and Admiiistration Act 
must bo regarded as being under that Art and 
giving only the powers that they could give 
under the Act unless and until tho powers 
under them were extended by the Letters being 
altered to Letters under the Succession Act. 
The mortgage, thereEore, being without autho- 
rity would not bind the heirs: 35 Cal. 955, Rel. 
. A. I. B. 1922 P. C. 197, Dist. [P 6 C 1, 2] 
(b) Probate and Adminiitration Act, S. 90 
iZ) (a) — Permiision to sell property does not 
ipso facto mean permission to mortgage. 

Where Court gives permission to tho Admi- 
nisbrator to sell property, that permi-ssion to 
rsell does nob ipso facto give permission to 
imortgage; 9 Bar. L. T. 236, Foil. [P 6 C 2] 


(c) Debtor and Creditor— Person authorized 
to deal with property by Letters of Adminis- 
tration and also by powers-of-attorney from 
heirs — He mortgaging property — Creditor 
need not enquire into application of money 
borrowed. 

A person had authority to deal with certain 
property by Letters of Administration and 
powers-of-attornoy from the hoirs. He mort- 
gaged tho property but the creditor did nob en- 
quire with regard to the disposal of the money 
borrowed 

Held that there was no need for the credi- 
tor to make enquiries with regard to tho dis- 
posal of money. A man with such authority 
be dealt with safely, provided he keeps 
within limits of the authority. If every man 
who does business with an attorney had to go 
beyond the four corners of the power-of-at- 
torncy and had to enquire into tho destination 
of the money which he lent and so on, ordi- 
nary business would bo impossible. The 
special rules applying to tho karta of a joint 
Hindu family do not apply to people acting 
under powers-of-abbornfly. [PTC 2] 

N N Burjorjee — for Appellants 

Zeya — for Respondents 

Baguley, J. — These two appeals arise 
out of a suit brought by the N N. Chettyar 
Firm against six defendants on a series 
of mortgages The lower Court gave the 
plaintiffs a decree for the full amount 
claimed against defendants, 1, 2 and 5 but 
agiinst 2, 3 and 6 only gave a decree for 
the amount admitted 

The claim was on a scries of transac- 
tions The property mortgaged was the 
property of one Ma Twe, who died in 
1912 She left some sons and daughters. 
Tan Po Shwe, the eldest of them, applied 
for Letters of Administration to her 
estate in the late Chief Court of Lower 
Burma'in 1917. It was then stated that 
she left eight children, six of whom-are 
the defendants in the present case; one 
has died and one has apparently disap- 
peared from the proceedings altogether. 
Letters of Administration were issued to 
Tan Po Shwe and he proceeded to deal 
with the estate He applied to the Court 
for permission to sell the - immovable pro- 
perty and permission was granted The 
estate of the deceased was admittedly en- 
cumbered and to pay off the debts due he 
mortgaged the property now in question 
for Rs 40,000 by registered mortgage 
bond. The liability on this mortgage 
bond is admitted by all the defendants, 
but a considerable part of this debt has 
been paid back. Afterwards a second 
mortgage over the same property for 
Rs 15,000 was executed The title-deeds 
of the property bad been deposited with 
the plaintiff firm and afterwards defen- 
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successor to head of kyaung vesta in 
trustees 3726 

Succession — Person marrying second 

wife on death of first — But divorcing 
second and marrying third — He had 
children by first and third wives only — 
Ho had also divorced third wife — Suit 
after person's death by children by third 
wife against children by first wife for 
share in first wife’s inherited property— 
Children by first wife are entitled to 
3/ith and children by third to l/4th 
share 343 

’—Succession — Orasa son taking his 
share on father's death— He cannot in- 
herit in remainder on death of surviving 
parent when she leaves children 282a 
—Succession to payin property enun- 
ciated 253a 
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Bu4dhitt Law (Burmese) 

^""SucoesBion-r^mor dying joint with 
his mother and sister— Mother inherits 
in preference to ftkter 148 ( 2 ) 

^Texts — Dhammathats are mereiy 

directory ’JOTc 

Text — Manugye not ambiguous, 

other Dhammathats need not be referred 
to 2826 

Text — Where Manukya is neb am- 
biguous other Dhammathats need not be 
referred to: 253o 

Thinghika 'property dedicated to 

rahans of kyaungdaik is vested in head 
of monastery as trustees 372a 

Kanitha children can sue for parti- 
tion after death of one parent on remar- 
riage of surviving parent 2l8a 

Bight of kanitha child to claim 

partition after death of one parent on the 
remarriage of survivior can be claimed 
by keittima child 2186 

■—Burmese wife transferring property 
inherited from parents by contract of 
sale under such circumstances as to 
raise strong presumption that she was 
acting on behalf of marriage partner- 
ship— Such transfer is binding both on 
husband and wife though husband is 
not active party 2l3a 

— (Chinese) 

Chinese domiciled in Burma have 

custom whereby they can dispose of 
property by will— They also havp custa- 
mary rules of inheritance which are in 
conflict with Burmese Buddhist Law — 
These customs ought to govern Chinese 
Buddhist in Burma 226 

Burma Co-operitive Societies Act 
(6 of 1927) 

— S. 47 (2) (b) — An order passed by a 
civil Court, enforcing on application 
order made by a liquidator under B. 47 
(2) (b) is not revisable 1 13a 

S. 47 (2) (b) —Amendment suggest- 
ed 1136 

— Ss. 47 (4) and 49— Orders of 
Liquidator under S. 49 are final in 
absence of rules made under S. 50 (2) (s) 
—Liquidator purporting to act under 
B, 47 and issuing order to pay certain 
sums- It being alleged in some cases 
that debts were time-barred and in one 
much less sum was due— Civil Court has 
no jurisdiction 192 

Burma Courts Act (9 of 1922) 

— S. 11 — Order under Civil P. 0, 
O. 21, B. 92 — No second appeal lies — Fro- 


Burma Courts Act 

visions of 8. 104. Civil P. 0., are nob 
affected by Burma Courts Act, S. 11 

« ^ 148 ( 1 ) 

Burma Courts Manual 

Para. 307 (A) (i)— Beceiver in in- 
solvency is not entitled to commission 
on realization by sale of mortgage money 

168o 

Burma Criminal Law Amendment 
Conditionally Released Prisoners 
Act (3 of 1928) 

S. 2— Magistrate sentencing person 

convicted under 8. 227, Penal Code, and 
S. 2, Burma Act, for period in exercise 
of his powers— Such sentence is illegal 

279 

—“S. 2— Scope— Penal pi’ovision has 
no retrospective effect 2786 

Burma Excise Act (5 of 1917) 

|Ss. 30 and 5— Scope— Place of pos- 
session or sale of tari must be within 
five miles of a licensed tari shop 120 
S. 30 (a) — Country liquor " ex- 
plained — Particular kind must be spe- 
cifioi 25Ga 

S. 30 (a)— Person cannot be con vie- 

ted for possession of less than one quart 
of country spirit or country alcoholic 
liquor other than spirit 2566 

Ss. 30 (a) and 37— Alteration of 
offence under S. 30 (a) to one under 
S. 37 256d 

“~S. 37— Proof of offence under— 
Guilty knowlege must be proved 256o 
Burma Expulsion of Offenders Act. 
(1 of 1926) 

S. 2 (B) (3) and (4)— Under 8. 2-B 
(3) and (4) person may become offender 
not by reason of conviction of offence 

c ^ 254a 

S. 4— Neither District Magistrate 

nor High Court has jurisdiction to deal 
with person against whom order of res- 
triction is passed under Burma Habi- 
tual offender's Bestriction Act, S. 7 

254c 

— ; — S. 4 (1)— Wording of S. 4 (l) res- 
tricts its application to offender under 
8. 2-B (1) (2) 2546 

Burma Gambling Act (1 of 1899) 

— Ss. 11 and 12— Daing should be 
punished much more heavily than ordi- 
nary gambler 30 

— ‘S. 17—8. 18 (i), Burma Habitua 
Offenders Bestriction Act does not ap 
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Burma Gambling Act 

ply to persons proceeded against under 
8. 17 147 

Burma General Clausea Act (1 of 
1898) 

—Growing palm tree is immovable 
property 200 

Burma Habitual Offenders Restric- 
tion Act (2 of 1919) 

S. ‘7— Neither District Magistrate 

nor High Oourt has jurisdiction to deal 
with person against whom order of res- 
triction is passed under S. 7 254c 

S. 18 (1) — S, 18 (l) does not apply 

to persons proceeded against under Bur- 
ma Gambling Act S. 17 147 

Burma Land Revenue Act (2 of 
1876) 

— S. 47 — Mortgage not notified to 
corporation— Property sold for default 
in payment of property tax — Purchaser 
even after institution of suit on mort- 
gage gets it free from mortgage — Lis 
pendens does not apply 175 

Burma Laws Act (13 of 1898) 

S. 13 (1) — Buddhist Law — 
"Laws" defined — Rules of conduct in 
Vinaya cannot be law except when en- 
forced by Burma Laws Act, S. 13 (l) — 
Sale is not a question regarding any 
religious usage —Buddhist monk is not 
disqualified from contracting within 
Contract Act, S, 11— (1915) 2 U. B. R. 
61 ; 29 1. C. 613 and 5 Rang. 626= 
A. I. R. 1928 Rang. 3=106 1. C. 201, 
Overruled (FB) 354a 

— S. 13 (1) — Buddhist Law means not 
Buddhist Law prevalent in Burma but 
law applicable to Buddhist parties — 
Chinaman residing in Burma is not, 
therefore, debarred from disposing of 
property by will 22a 

Burma Registration of Business 
Names Act (8 of 1920) 

S, 3, Proviso — Proviso refers to 

S. 3 (c) 260a 

—S. 3 (b) and S. 5 (1)— Arkanese 

carrying on money lending business in 
his own name — After his death his 
widow carrying on same business under 
old name with " and Co. " added — Mort- 
gage entered in business name — Regis- 
tration eGfected but widow's children 
shown as partners when they were not — 
Suit on mortgage by widow —Case falls 
under S. 3 (b) and as plaintiff widow 
was under disability provided in S. 5 (L) 
her suit must fail 2606 


Burmi Rural Self-Govacmiieiit Act 
(4 of 1921) ; 

S. 12— Abetment of breach of bye- 
laws is not offence under Penal Code^ 
S. 109 75 

— S. 28 (1) (c) — Scope— District 
Council has no power to give authority 
to lessee to collect fees which are not 
authorized by legislative authority 

210a 

Sb. 28 (1) (c) and 52 — Court inter- 
preting words “on roads or streets with- 
in half mile of public or private market" 
in Ss. 28 and 52 as not necessarily mean- 
ing edge of either side of or part of reads 
or streets — High Court will interfere in 
revision Civil P. C., S. 115 2106 

Rr. 34, 36 and 39— District Judge 

acting under R. 34, or Assistant Judge 
nominated by him to hear petition chal- 
lenging election is persona designaba and 
no revision lies to High Court against 
their order 352(2) 

Burma Vaccination Act (1 of 1909) 

Ss. 4 and 13 — Child above six 

months — Parent refusing to allow child 
to be vaccinated — Conviction under 
S. 13 is unsustainable — Procedure must 
be followed as laid down in Vaccination 
Act (L3 of 1880), Ss. 17, 18 and 22 150 

C 

Civil P. C. (5 of 1903) 

S. 9 — Dispute ill Upper Burma in- 
volving * ecclegiastical matter within 
competence of Buddhist ecclesiastical 
authorities —Civil Courts have no juris- 
diction 776 

S. 10 — Subsequent suit for mesne 

profits accruing subsequent to institu- 
tion of prior suit is not barred by S. 10 

67a 

— S. 10 — Applying for or obtaining 
leave to appeal to His Majesty does not 
amount to pendency of appeal 676' 

S. 11 — Findings on mortgage suit 

may be said to be binding on auction- 
purchaser though he is not party to- 
mortgage suit — (Obiter) i83a 

— S. 11 — Decree-holder making appli- 
cation for execution of decree for certain 
sum— That sum paid up— It is inequit* 
able to allow him to make another appli- 
cation asking for further sum — In appli- 
cation made for execution of decree, in- 
terest inserted and scored out and dele- 
tion accepted by decree- holder— He la 
not entitled to make another application 
to execute decree for interest 182a 
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Civil P. C, , ^ 

S. ^General prin- 

ciple of 1*63 judicata applies to execution 
proceedings, apart from the provisions 
of S. 11 1826 

S. 11 — Decree -holder applying for 

execution of preliminary mortgage-de- 
cree — Judgment-debtor not objecting to 
executability of decree and allowing it 
to be satisfied to certain extent — Judg- 
ment-debtor cannot be said to admit 
that decree could be executed to any 
larger extent 172 

S. 11 — Issue of law —Decision on 

admission due to erroneous conception 
of law is not re3 judicata 55c 

S. 11, ExpIn. (iv) — Plaintiff and 

defendant in present suit being co-de- 
fendants in former suit — Plaintiff in 
former suit claiming partition on basis 
of agreement — Present plaintiff admit- 
ting his claim but suit dismissed on 
ground that other defendants in that 
suit treated land as their own and that 
agreement for partition was not proved 
— Plaintiff in present suit alleging that 
land was jointly owned by her husband 
and defendant 1 who transferred it with 
condition to repurchase — Defendant 1 
repurchasing it— Plaintiff claiming half 
share on payment of halt purchase- 
money — Present suit was not barred by 
les judicata 162 

-S, 38 — Decree holder applying to 

Court passing decree to issue notice to 
ludgment-debtor who was then outside 
that Court's jurisdiction — Application 
made bona fide for executing decree — 
Application is to proper Court and is 
legal — It is step-in aid 95 

“S. 47 — Correctness of decree can- 
not be called in question 275(1)6 

^ S. 47 — Judgment-debtor paying 

certain amount towards satisfaction of 
decree — Decree -holder not certifying 
payment and executing whole amount 
due under decree — Judgment-debtor 
bringing suit to recover amount paid— 
Such suit is maintainable 269 

S. 47 — Order under O. 20, R. 11 (2) 

is appealable, being one under S. 47 

191 

S. 47 — Order of committal to jail 

passed without jurisdiction— Objection 
to its legality not taken— No appeal lies 

1616 

S. 47 — Order granting mortgagee in- 
terest on mortgage money for time dur- 
ing which sale proceeds of mortgage 


Civil P. C 

property are lying in Court, is not ap- 
pealable but is revisable I27a 

— “S. 51 — Order of committal to jail 
passed without jurisdiction— Objection 
to its legality not taken — No apjMsal lieA 

1616 

S. 60— Application ^S. 60 does not 

apply to executions under a mortgage 
decree 275(lja 

S, 64 — Assignment of debt involves 
transfer of interest in it 229(/ 

'S. 64 — If attachment is validly 
withdrawn though under misapprehen- 
sion subsequent attachment does not re- 
late back to date of 1st attachment and 
cannot have such effect against person 
taking transfer during interval 2296 
S. 73— Scope —Where each of the 

throe decree- holders of the same judg- 
ment-debtor took out execution of his- 
decrees in the execution casea of the 
Sub-Divisional Court and also in execu- 
tion cases of the Township Court and 
whore one of them in execiitiomcase of 
the Sub-Divisional Court attached and 
brought to sale certain properties be- 
longing to the common judgment-debtor 
and where the other decree- holders- 
claimed rateable distribution in the 
Sub-Divisional Court the decree holders- 
are entitled to rateable distribution in 
respect of the decrees for which they 
had taken out execution in the Township 
Court as well as those for which they 
had taken out execution in the Sub-Divi- 
sional Court 19S(l 

■S. 73 — Order under S. 73 is order 
in execution proceedings but is nob 
deoreo within meaning of S. 47 and is- 
not appealable 198^2 

S. 92 — Scheme — Power'^o modify or 

alter a scheme is subject to the condi- 
tions under S. 92 20 

S. 96 — Meaning — It does not follow 

that because an appeal lies under the 
Letters Patent there is similar appeal in 
the Code— The right of appeal is a right 
conferred only by express provision and 
in cases under the Code, unless the right 
is given by the Code, there can be no 
appeal 1986 

— — S. 100 — When Court arrives at find- 
ing there being no evidence there is 
error of law— High Court can consider 
whole case 257a 

S. 100 — Scope — Matter of discre- 
tion — Appellate Court is always reluc- 
tant to interfere 22U 
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Civil P. C. 

S. 100 — Finding of facts not ques- 
tioned in first appeal cannot be raised in 
second appeal 2136 

S. 100 — Suit for enforcement of 

^ward praying also that award be filed 
— Second appeal lies 166a 

S. 100 — New plea — Question of 

jurisdiction not raised in last appeal — 
Question can be raised in Letters Patent 
Appeal 77a 

— S. 100 — Second appellate Court is 
not bound by deductions of lower Courts 
as to negligence — Whether certain facts 
-constitute negligence is question of law 

17a 

S. 104— Scope — Order granting 

mortgagee interest on mortgage money 
for time during which sale proceeds of 
mortgage property are lying in Court, is 
not appealable but is revisable 127a 
— S. 104— Orders passed by District 
Judge under Succession Act (e. g., one 
under S. 992) are appealable 109 

S. 110— ‘Material question of law" 

explained 2806 

S. 115 — Lower Court overlooking 

•question of limitation— High Court can 
interfere 3046 

S. IIS — Scope— Erroneous decision 

on issue is no ground for revision during 
pendency of suit 2706 

S. 115 — Scope— If the lower Court's 

method of arriving at the conclusion is 
irregular and if it entirely misconceives 
the point at issue there is sufficient 
ground for High Court's interference in 
revision 2446 

S. 115— M agreeing to give property 

to G on M’s marriage with O’s daughter 
— M marrying O^s daughter and posses- 
•flion given MO — M suing G for posses- 
flion of property — Gift to O being com- 
plete High Court will not interfere in 
irevision 225 (1) 

— *S. 115— Court overlooking canon of 
interpretation that statutory provision 
in the nature of taxation should be in- 
iterpreted literally in favour of subject 
— High Court will interfere in revision 

2106 

S. 115 —Appellate Court deciding 
•correctly but without jurisdiction — High 
Court will not interfere in revision 198c 
— S. 115 — Revision does not lie only 
because Court made error in law 1876 
— S, 115— Non-appealable order in 
execution without jurisdiction likely to 
xsause judgment-debtor irremediable in- 


Civil P. C. 

jury- High Court should interfere under 
S. 116 161c 

S. 115 — On failure to take into ac- 
count some legal proposition or material 
fact the Court's decision may be reversed 

145a 

S. 115 — Order passed by a civil 

Court, enforcing on application order 
made by a liquidator under 8. 47 (2), 

Burma Co-operative Societies Act is not 
revisable 113a 

■— S. 115 — Case not deciding a ques- 
tion of jurisdiction — No revision lies 216 
S. 144 — Decree-holder auction pur- 
chaser — Sale cannot stand it decree 
reverse! or modified and jubgment-debtor 
pays amount finally decreed 157 

S. 145 — ^Remedy against immovable 

property given as security under a regis- 
tered bond can be enforced without re- 
course to a suit 126 

S. 151 — Non-appealable order in 

execution without jurisdiction likely to 
cause judgment-debtor irremediable in- 
jury— High Court should interfere under 
S. 115 161c 

Sb. 151 and 152 — District Judge's 

decree by mistake making defendant 
against whom relief was not claimed, 
liable for decretal amount — On plaintiff’s 
appeal High Court increasing decretal 
amount but not refering to question as 
to who were bound by decree —Defen- 
dant, wrongly made liable, applying for 
amendment of decree — As even in plain- 
tiff’s appeal High Court could have 
altered decree ‘in favour of applicants 
under O, 41, B, 33, decree of District 
Judge merged in that of High Court and 
so High Court was proper Court to am- 
end decree 158 

O. 2, R. 2 — 0. 2, R. 2 is no bar if 

cause of action in subsequent suit is diL 
ferent from one in earlier suit 285a 
O, 2, R. 2— Scope— Interest— Cove- 
nant to pay interest unless distinct from 
and independent of claim for principal 
cannot be basis of suit 96 (2) 

— "O, 6, R. 17 — Substitution of one 
cause of action for another is not al- 
lowed 1796 

O. 6, R. 17— Defendant grossly 
careless — Amendment should still be 
allowed unless Court thinks it to be mala 
fide 33 (2) 

O. 9, R. 9 — "Sufficient cause’’ — 
Party’s agent attended Court and after 
disposing of some work went away under 
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bona fide belief that he had no move 
oases in the Court — His suit dismissed 
for non-appearance— Such bona fide mis- 
take would amount to ‘‘sufficient cause" 

224a 

— O. 9, R. 9 — Person alleging false 
cause for non-appearance — Court can re- 
fuse to restore his suit 2246 

— -O. 13, R. 4 — Document admitted 
by Commissioner* No endorsement by 
trial Court* Document is admissible in 
evidence and forms part of the record 

2llb 

"““O. 17, R. 1 (1) — On day fixed for 
hearing, case not called until 2 p. m. — 
Six witnesses for plaintiff *examined'and 
40 witnesses for defendant present — 
Defendant's advocate appearing in other 
Court and defendant applying for ad- 
journment but Court refusing — Though 
defendant has not shown sufficient cause 
for not being ready with his case, Court 
should use its discretion in allowing ad- 
journment 215 

“—O. 17, R, 2 — Burden of proof on de- 
fendants *They failing to appear on date 
fixed by Court on its own motion — Court 
proceeding with case and parsing order 
—Order purporting to be on merits— 
Order should not have been on. merits — 
Order must be held to be one ex parte 
under B. 2 73a 

■"^O. 17, R. 3 — Defendants nob ap- 
pearing on date fixed — Court making 
order that case would be proceeded with 
without reference to defendants’ wit- 
nesses and preceding to examine plain- 
tiff’s witnesses — Defendants then ap- 
pearing — Court asking them to cross- 
examine plaintiffs’ witnesses if they so 
wished — Court’s procedure was unjusti- 
fied 73h 

R* (2) — Order under R. 
11 (2) is appealable being one under 
Civil P. C.,:B. 47 191 

* — ;”0. 21, R. 2 — Judgment-debtor 
paying certain amount towards satisfac- 
tion of decree — Decree -holder not certi- 
fying payment and executing whole am- 
ount due under decree — Judgment-deb- 
tor bringing suit to recover amount paid 
— Such suit is maintainable 269 

' 21, R. 10 — Decree-holder apply, 

ing to Court which passed decree to issue 
notice to judgment- debtor who was then 
outside that Court's jurisdiction— Appli- 
cations made.bona fide for executing de- 
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cree — Application is to proper Court and! 
legal— It is step-in-aid of execution 95 
— — O. 21, R. 11 (2) — Decree-holder 
making application for execution of de^ 
cree for certain sum— That sum paid up 
— It is inequitable to allow him to makec 
another application asking for further 
sum — In application made for execution! 
of decree interest inserted and scored out' 
and deletion accepted by decree-holder 
— He is not entitled to make another ap- 
plication to execute decree for interest 

182a 

O. 21, R. 22 — Execution after one^ 

year — Notice to judgment-debtor essen- 
tial unless reasons for not issuing notice 
are recorded — Failure to record reasons 
renders proceedings void 161a^ 

O. 21, R. 59— No enquiry as to de* 

cree holder’s right to execute decree cam 
be made under B. 59 152a 

^ — O. 21, Rr. 60 and 63— Order to' 
be in favour of claim under B. 60 must 
be result of investigation unless investi- 
gation unnecessary — Claim preferred! 
under B. 56 but notice not issued tO' 
attaching decree-holder — Decree -holder 
not appearing — Execution proceedings 
as also claim application closed* Neither 
order closing execution proceedings, nor 
that closing claim application, nor alsa 
their .combined effect, is order under 
B. 60 or order against decree-holder 
within B. 63 123 

O. 21, R. 63 — High Court does not 

ordinarily interfere in revision witb 
orders passed under 0. 21, B. 63 2975 

O. 21, R, 63 — Orders made against 

person applying for removal of attach- 
ment — Under 0. 21, B. 63 he can sue* 
though attachment is subsequently with- 
drawn 22Ba' 

O. 21. R. 63 — Application for re- 
moval of attachment being unsuccessfuL 
— Applicants bringing regular suit pray- 
ing for costs in application and for decla- 
ration that property was theirs— They 
can get decree for such costs 128 (D^ 

O. 21, R. 63 — After applying for 

removal of attachment, 0. 21, B. 63 ap- 
plies for declaratory suit, and not Speci- 
fic Belief Act, S. 42 104 

— -O, 21^ Rr. ASand 84 — Neither pro- 
visions of O. 21 of Code nor procedure 
on original side of Bangoon High Court 
contemplate highest bid at auction sale 
to be placed before Judge for acceptance 

311c 
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■ — 0/21, R. 84— Ofl&cer conducting 
calc is to declare highest bidder as pur- 
^^haser 3llb 

^ "O. 21, R. 84— Auction-purchaser 

^hose bid is accepted by fall of hammer 
can withdraw offer before acceptance by 
Court without liability of paying deficit 
on resale 12 

■ O. 21, R, SO — Official Becoivor not 
in possession nor party — Absence of 
notice of auction to him does not 
amount to material irregularity 311a 
— O. 21, R. 90 — Auction purchaser 
•cannot apply to set aside sale under 
B. 90 but under B. 91 only 33 (1) 

""O. 21, R, 92 — Order under — No 
eecond appeal lies — Provisions of S. 104, 
Civil P. C., are not affected by Burma 
Courts Act, S. 11 148 (1) 

* O. 30, R. 4— All that O. 30, E. 4 

contemplates is existence of partnership 

310a 

— O. 33, R. 5 — Court cannot dismiss 
application for leave to sue as pauper 
by going beyond allegations therein 

209 (1) 

O, 33, R. 5 (a) — Value for Court- 

fee wrongly calculated — Application 
must be dismissed — {Obiter) Eight of 
fresh application may subsist 128 (2) 
"O. 33,. R. 5 (d) — Court examining 
only applicant and taking into considera- 
tion his examination as well as his poli- 
tioD — It also taking judicial notice of 
certain proceedings in which applicant 
was party— Court's action is proper 273 

O. 33, R, 7— Court examining only 

applicant and taking into consideration 
his examination as well as his petition 
— It also taking judicial notice of cer- 
tain proceedings in which applicant was 
party — Court's action is proper 273 
O. 38, R. 5 — Applicatioi^ to res- 
train person temporarily from withdraw- 
ing amount at his credit and Court's 
order thereon are really for attachment 
before judgment 94a 

■ ■ - O . 38, R. 9 — Liability of bond 
executed under Bi 9, ceases as soon as 
suit is dismissed 946 

41, R. 10- -Appellant asked to 
give security under O. 41, B. 10 (1) fail- 
ing to furnish it within time ordered, 
with knowledge of order for , security — 
Application made for extension after 
expiration of time to give security re- 
fused— Appeal rejeotei — No order to 
restore appeal can be made 289 


Civil P. C. 

^ 0.41, R. 17 — Buie empowers Court 

to adjourn a case — For default, appel- 
late Court should not pass order with- 
out hearing appellant's advocate 11 (2) 

O. 41,R. 20 — Neither appellant 

nor respondents deriving claim touching 
dispute in appeal from party nob joined 
in appeal — Decision of appeal not in- 
juriously affecting interest of that party 
under decree appealed against — Such 
party is not necessary to appeal 265a 

^ O. 43 (1) fw) — Appeal must be 

confined to grounds allowed under B. 7, 
O. 47 105a 

O. 47, R. 1 — Eeviow of judgment 

in Art. 162 refers to review under 0. 47, 
B. 1 2292; 

O. 47, R. 1 — Mistake or enor — 

Eiror of law must bo obvious 70a 

O. 47, R. 1 — Ground for review — 

Dehveiy of judgment without notice to 
parties and thus depriving right to 
obtain leave to appeal under Letters 
Patent — Ground is sufficient for grant- 
ing review ’ 702; 

O. 47, R. 7 — Scope — Allowing 

appeal on any other ground is acting 
without jurisdiction and is liable to be 
set aside in revision 1052; 

Sch. 2, Para, 15 — Suit for enforce- 
ment of award — Signature of party may 
not estop him from disputing correct- 
ness 1666 

Sch. 2, Para. 16 — Two chosen 

aibitrators enlisting services of two 
additional arbitrators, they having no 
such powers under terms of reference — 
Award made and signed by two chosen 
arbitrators alone — Decree in conse- 
quence of such award is not appealable 

225 (2) 

Sch. 2, Para. 20 — Suit for enforce- 
ment of award praying also that award 
be filed — Second appeal lies 166a 

CompanicB Act (7 of 1913) 

S. 235 — Unsuccessful appeal by 

directors in winding up proceeding— No 
order as to costs — Still directors can 
claim reasonable costs bona fide incurred 
for company and are not to that extent 
bound to make up company’s amount in 

their hands 139 

Company 

^ — * Agreement when company not 
formed — Company is not bound by it 

184a 
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Contract 

ConstrucliioQ — (Per Pratt, C, 
and Carr, J.)— Sellov agreeing to sell 
goods from his or other mills — No inten- 
tion to supply from particular mill 
given nor milling notice issued — Seller's 
mill burnt— Seller is liable under con- 
tract —(Ormis^en, J.j contra) 80a 

Construction — Construction of con- 
tract should not be dependent on con- 
venience only 806 

Contract Act (9 of 1872) 

S.4 — N, a Buddhist few days before 

his death telling his children by first 
wife to give K his second wife certain 
property in lieu of her share — K con- 
senting to this and accepting it few 
days after N*s death — Property little 
more than nominal consideration — No 
specific performance of such contract 
can be ordered and doctrine of part per- 
formance also is inapplicable and K is 
not bound by such contract — Part per- 
formance 33Sa 

S.ll — Buddhist monk is nob dis- 

<iualified from contracting (FB) 354a 

S. 23 — Sale to Buddhist monk is 

not immoral (FB) 3546 

S. 25 — Part of consideration re- 
ferring to past debt — Debt must be 
definitely specified 2406 

9. 30 — If as result of wagering 

contract, principal proves that agent re- 
ceived money on his behalf, agent is 
liable to account to principal for the 
money and onus is on principal to prove 
that agent so received money 244a 

S. 30 — K owing money to N on 

betting transaction — N demanding it 
and on K's refusal threatening to post 
him— £ giving cheque to N but re- 
questing not to present it and promising 
to make payment on certain date — N 
not posting R — There is a good consi- 
deration for passing of cheque in N's 
refraining from posting K and under 
S. 30 promise based on such considera- 
tion is not illegal 241 

S. 40, Ulus, (a) and (b) — 

Specific performance can be asked 
against legal representative in respect of 
contract for purchase of immovable pro- 
perty 274a 

, — S. 4S — Husband and wife — Bur- 
mese Buddhist husband and wife are 
partners and so Buddhist wife can sue 
in respect of partnership asset in her 
capacity as surviving partner ^ 306 

S. 73 — ^Person engaged as teacher 


Contract Act 

by month — No provision for notice to 
leave — Contract can be terminated by 
one month’s notice 167 

S. 74 — Contract by M for purchase 

of motor truck from D — Truck delivered 
to M — Part of purchase money paid and 
with regard to balance M entering into 
hire purchase agreement about truck in 
which Af was described as hirer and D 
as owner — Under agreement balance was 
to be paid in instalments and on pay- 
ment of whole sum M had- option to 
purchase truck by paying one rupee — 
Agreement containing clause that on 
failure by M of any instalment as it 
became due D could seize car and credit 
its value as against amount due by M 
but M was not to be credited with more 
sum than then due — Agreement though 
in form of hire, object of parties in 
drawing it up was to enter into con- 
tract for sale — Stipulation that M was 
not bo be credited with more sum than 
then due was by way of penalty which 
Court can and ought to relieve against 
under S. "74 368 

— -S. 137 — K supplying goods to M'fi 
employees and M being surety for em- 
ployees — K making statement that he 
did not intend to file suit against em- 
ployees — Such statement does not 
amount to waiver of his claim against 
them so as to discharge M from liability 

187a 

S. 152— Pawn-broker issued pawn 

ticket containing clause exempting 
pawn-broker from liability in certain 
situation — Bailee could plead the con- 
tract as exempting him from liability 

1456 

■ "S. 178 — K obtaining jewellery from 

lawful owner by fraudulent pretence 
that he was prospective purchaser but 
with dishonest intention of raising 
money on it himself — Jewellery pledged 
by K — Jewellery is obtained by fraud 
and pledge is invalid 320 

S. 216— A mortgaging his cinema 
theatre on a leasehold from G to C — 
Subsequent mortgage with power to sell 
in favour of G— A again mortgaging the 
property to E for one lakh — G given 
management of cinema with 'power to 
utilize profits in lieu of principal and 
interest— G selling the property in pur- 
suance of his power of sale — 0 purchas- 
ing it and getting renewal of lease of 
oinem site— C also getting assignment 



Subject Index. 1929 Rangoon 


16 

Contract Act 

of E's mortgage of one lakh for 15 thous* 
and — A was held not entitled to benefit 
of purchase by C or of the assignment 
from E by him 140 

Court-fees Act (7 of 1870) 

S. 7 (iv) (f) — Partition suit — 

Plaintiff’s share determines jurisdiction 
and court-fee 211a 

" ' "S. 15 — Review application ad- 
mitted — Decision reversed or modified 
not on the ground of mistake of law or 
fact — All reliefs granted in concurrent 
application for amendment of decree 
under Civil P. C., S. 151 — To prevent 
abuse of Court process refund of 
court-fee should be allowed 158 

* Sch. 2, Art. 17 (vi) — In suits for 

possession of Phongyi Kyaung, court- 
fees are payable under Art. 17 (vi) and 
not ad valorem court- fees on market 
value (FB) 134 

Criminal P. C. (5 of 1898) 

* (as amended in 1923), S. 162 — 

Statement made by prosecution witness 
written in police diary — At accused’s re- 
quest Court must refer to it and must 
furnish him with copies 87a 

S. 162 —Police officers taking state- 
ments of witnesses should not extract 
and enter in diaries as much as is rele- 
vant and destroy original 876 

S. 227t— A lteration of conviction 

under 8 . 30 (a) to one under 8 . 37 is not 
justified^ 256d 

S. 236— Alternative charges can- 
not be combined under one charge — 
8. 236 applies when the law applicable 
and not facts are in doubt — Conviction 
in the alternative is bad when distinct 
finding as to facts is not arrived at 

209 (2) 

S. 250— Where a case is not wil- 
fully false nor is there perversion or 
exaggeration of evidence, compensation 
should not be awarded 14 (1)5 

S. 259 — Complainant dying before 

hearing — Offence non-compoundable and 
non- cognizable — Magistrate can still 
proceed with the case 14 (2)5 

— S. 342 — Under 8. 342 after exami- 
nation of fresh witnesses for Crown and 
recall and cross-examination of prosecu- 
tion witnesses, accused should be ja- 
mmed, but violation of provisions of 
8 . 342 is mere irregularity curable 
under 8. 637 if it does not involve pre- 
judice to accused 331 

S- 423 (1) (b)— 8ub8titution of 


Criminal P. C. 

30 stripes for three months' rigoroud' 
imprisonment is enhancement (FB) 177 
S. 439 (4)— Accused acquitted — No* 
erroneous recording or omission of evi- 
dence — High Court cannot direct retrial 
by holding that on evidence as it is ac- 
cused ought not to have been acquitted 

321 

— S. 520 — Accused acquitted — 
Both District Magistrate and Sessiona 
Judge can interfere with trial Court 'a 
order under 8. 517 — Accused convicted 
by First Class Magistrate— No appeal to 
Sessions — District Magistrate can inter- 
fere with his order under 8, 517: 6 

Rang. 259=A.I.R. 1928 Rang. 240= 
111 I.C. 878, Overruled (FB) 97 

S. 537 — Under 8. 342 after exami- 
nation of frtsh witnesses for Crown and 
recall and cross-examination of prosecu- 
tion witnesses, accused should be exa- 
mined, but violation of provisions of 8. 
342 is mere irregularity curable under 
8. 537 if it does not involve prejudice to< 
accused 331 

Custom 

Essentials — Custom that only 

ground on lower level is to be cultivated 
and that each piece of ground is to hav& 
catchment area is unreasonable asJt de- 
prives Government of right to dispose of 
State lands on higher level: A.I.R. 1929' 
Rang. 31=6 Rang. 615, Reversed 

300(r 

D 

Debtor and Creditor 

Person authorized to deal with pro- 
perty by Letters of Administration and 
also by powers-of-attorney from heirs — 
He mortgaging property— Creditor need 
not enquire into application of money 
borrowed 5 c 

Decree 

Form of— Giving of money decree 

for immovable property is wrong 272o 

Deed 

— Construction — Mortgage or sale — 
Sale deed an outright conveyance — Bight 
of redemption expressly refused — 8imul- 
taneous agreement to reconvey if certain 
amount paid regularly as rent for five 
years — In default of any payment agree, 
ment to be void— The two documents 
constituted sale with right of repurchase 
and not mortgage 39a 

Divorce Act (4 of 1869) 

—^S.2— Domicile illustrated (SB) 2165 
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Divorce Act 

S. 14— Condonation of past matri- 
monial offences is impliedly conditioned 
upon future good behaviour of offending 
spouse and so if after condonation offen- 
ces are repeated, right to 'make condoned 
offence ground for divorce revives — Wife 
committing adultery — Then husband and 
wife living together for some months — 
Wife again deserting husband — Subse- 
iquent desertion is sufficient ground for 
making previous adultery ground for 
divorce and husband is entitled to decree 
for divorce (SB) 216a 

E 

Easement 

Right to surface water cannot be 

claimed even apart from provisions of 
Easements Act 3006 

Easements Act (5 of 1882) 

Ss. 17 (c) and 18 — Act does not 

apply to Burma —Right of receiving sur- 
face water can be acquired by custom in 
absence of statutory prohibition 31 

Evidence Act (1 of 1872) 

S. 18 — Admission by a person that 

one of the heirs has absolute right to 
property to which the person along with 
others is heir, cannot affect other heir 

2726 

* — S. S3 — Transaction in nature of 
relinquishment — Agreement to relin- 
quish unregistered but enforceable under 
the doctrine of part performance — Secon- 
dary evidence of its contents may be 
given if it is lost 181a 

S. 65 (f) — Registration Act — S. 57 

only shows that when secondary evidence 
has in any way been introduced as by 
loss of original document, copy certided 
by Registrar is admissible to prove con- 
tents of original 277 

S. 91 — Oral evidence as to contract 

for sale is not rendered inadmissible by 
document which does not record terms 
of contract for sale 2936 

S. 91 — Contract for sale unregis- 
tered — 8. 49, Registration Act does not 
preclude it from being given in evidence 
to prove terms of contract 293c 

S. 91 — Contract compulsorily re- 
gistrable but not registered is inadmis- 
sible 606 

S. 92 — Surety bond — Wording not 

supporting that surety was not liable 
for decretal amount — Surety told that he 
was for appearance only — Application 
for surety supporting him Release order 
vague — Evidence held admissible to 
1929 Indexes (Rang,)^3 & 4 
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Evidence Act 

prove that execution was under mistake 

262 

S. 92 — Oral evidence as to real cha- 
racter of consideration is not barred 

2\0a 

S. 92 — Person selling land but con- 
tinuing in possession under oral agree- 
ment to repurchase — Vendee selling pro- 
perty to third person — Original vendor 
can prove against the subsequent pur- 
chaser, oral agreement to repurchase and 
fraudulent nature of subsequent pur- 
chase 86 

S. 101 — Plaintiffs suing defendants 

for sum of money said to be due to him 
in respect of labour supplied to them 
aud producing document signed by part- 
ner in defendants’ tirm saying balance 
claimed was due to him - Onus is on de- 
fendants to show that document which 
amounted to admission was obtained 
under circumstances not legally binding 

263 

S. 101 — If as result of wagering 

contract, principal proves that agent re- 
ceived money on his behalf, agent is 
liable to account to principal for the 
money and onus is on principal to prove 
that agent so received money 244a 

S. 101 Onus immaterial — After all 

the evidence has been taken, no question 
of burden of proof remains 1836 

S. 114 -Evidence of co-habitation 

and repute — Burden is on person deny- 
ing marriage to prove that the marriage 
did not take place 341a 

S. 114 — Marriage — Presumption of 

marriage arises from long cohabitation 

646 

S. 114 — Executants, men of experi- 
ence — Strong proof is necessary to show 
that the deed was signed without being 
read over 396 

S. Il5 —Vendor is not estopped from 

suing to recover possession of property 
on ground of vendee’s incapacity to con- 
tract (FB) 354tf 

S, 115 — Burmese husband and wife 

mortgaging joint property by registered 
deed— Husband sentenced to transporta- 
tion — Within one month of his departure 
wife alone selling property for inade- 
quate consideration — Vendee on his park 
mortgaging it to 5 — Husband on his re- 
turn getting possession — S suing and 
having in execution himself purchased 
it taking out delivery warrant againak 
husband ^Huaband bringing present auib 
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Evidence Act 

— S was not transferee without notice 
end there was no estoppel against hus- 
band 112b 

S. IIS — Laches— Length of delay 

and nature of acts done during the in- 
terval are material for estoppel 17b 
— S. 116 - Rights of vendors of 
plaintiff extinguished by adverse posses- 
sion by defendant^Defendant, after 
purchase of land by plaintiff taking his 
permission to occupy land — He is not 
estopped from pleading acquisition of 
title by adverse possession 170b 

S 116 — A tenant is estopped from 

denying his landlord's title till he sur- 
renders possossion 15 

F 

Family Arrangement 

" Agreement as to division of family 
property — Heir giving up his undoubted 
rights to it without consideration and 
without professional advice— No fraud 
or undue-infjuonce Still agreement can 
be set aside 335b 

G 

Government of India Act (1919) 

S. w6-B— Rules under R 14 — Per- 
son occupying position of Extra Assis- 
tant Commissioner dismissed — He bring- 
ing suit against ( rown in damages for 
wrongful dismissal on ground that pro- 
visions of R 14 and Circular G. No 18 
of 1926 issued by Government of Burma 
were not followed — Though he cannot 
rely on alleged breach of procedure in 
Circular G No. 18, he is not precluded 
from bringing suit and decision of case 
will depend on alleged breach of forma- 
lities in R. L4 207 

Guardians ind Wards Act (8 of 

1890) 

S. 4 (5)— Scope — An application 

under 8. 25 must be made to the Court 
where the minor ordinarily resides 

129(1) 

S. 25 — Scope — An application under 

8. 25 must be mirle to the Court where 
the minor ordinarily resides 129(L) 

Income t-»x Act (11 of 1922) 

S 4 — Remuneration by Foreign 

Government paid to its servant for work 
done in British India is not income ac- 
cruing or arising in British India (FB) 1 

* S. 1'^ (2) (ix)— Provident Fund 

started by company Part contributed 
by deductions of employee’s salary — 
Part contributed by company —Provident 


Income-tax Act 

Fund subsequently transferred to trus- 
tees — There was no obligation on the 
company to make periodical payments to 
the trustees — Deductions from salaries 
or contributions by company not actu- 
ally paid to trustees Trustees having 
power to call on the company to make 
up shortage of its liabilities — Company 
held not entitled to deduct from their 
income sums merely carried forward as 
a book liability in favour of employees 
or trustees— Cash payments, however, 
could be deducted — Actual payment to 
employee was not necessary — Actual 
payment to trustees so as to lose proprie- 
tary right of control was sufficient 

(SB) 193 

^ S. 13 — Computation of income, 

proffts under S. 13 — Assessee is entitled 
to show that income included in assess- 
ment for subsequent year was included 
in that computation (FB) 248a 

S. 13 — Assessee not making hon- 
est statement — Random assessment can 
be made (FB) 102b 

22 (4) — Notice under, can be 
issued even after return is made (FB) 38 
— S. 23 (2) Income-tax Officer not 
satisfied that statement is genuine or 
complete — Notice stating particulars and 
grounds of objections should ordinarily 
issue Assessee x^ersistently making false 
returns — Such notice is not obligatory 

(FB) 102c 

^ S. *^0, Proviao — Meaning explai- 

ned — Assessment under S. 2J (4) followed 
by refusal to make fresh assessment un- 
der S. 27 does not come under proviso 8 

^ S 33 — Power of review — During 

the pendency of an application under 
S. G6 (2) the Commissioner can exercise 
his power of review under 9. 33 

(bB) 248b 

S. 33 Question whether pending 

application under 9. 66 (2) is bar to pro- 
ceedings under S. 33 is question of law 

245b 

S. 66 — High Court cannot interfere 

with finding of fact regarding complete- 
ness or genuineness of statement 

(FB) 102a 

S. 66 (3) — In particular year as- 
sessment made on actual income — Ob- 
jection that sum already assessed in 
previous years was included in assess- 
ment — Assistant Commissioner finding 
that assessment in those years being on 
best data, there was no conclusive xiroof 
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Income-tax Act 

that sum was already aseessed — Ques- 
tion of law arises from such order viz., 
whether assessee is entitled to show sum 
is included in estimate in previous years 
.and Commissioner must refer case 2iSa 
Interest 

Bale proceeds lying in Court — 

Mortgagees cannot get interest on sale 



Scope — Penal provision has no 
A'etrospective effect 278b 

Rangoon City Municipal Act 
’(Burma 6 of 1&22) 

5. 80 — Principle of valuation of 

hereditament is its hypothetical value 
to hypothetical tenant 92 

J 

Jurisdiction 

Objection once decided — Second 

objection cannot be entertained 228b 

L 

Land Acquisition Act (1 of 1894) 

^ S. 20 Praon for whom property 

is acquired is not ‘ person interested " 
— No notice to him under S. 20 is 
necessary, although he can appear and 
.adduce evidence 115 

Landlord and Tenant 
Agreement to lease — Lessee assign- 
ing rights before taking possession or pay- 
ing rent — Assignee not attorning to 
lessee but paying rentdiiect to lessor — 
Belation of landlord and tenant is not 
created between assignee and lesseel84b 

Landlord’s claim on produce for 

rent is not lien 93a 

^ Third person taking produce from 

tenant with full notice of landlord’s 
daim for rent — Landlord can enforce his 
•claim against him under Specific Relief 
Act, S. 27 (b) 93b 

Tenant holding over — Conditions of 

lease continue 55a 

Legal PractitionerB Act (18 of 1879) 

S..12 — Conviction under Gambling 

Act is not sufficient for disciplinaty ac- 
tion 352 (l}a 

' Ss. 12 and 13 — Conviction of 

pleader for intimidating and assaulting 
woman does not by itself amount to 
defect in character and is not sufficient 
for suspending him from practice 

352 (l)b 

Letters Patent (Rangoon) 

Cl. 12— Plaintiff not applying for 

leave though necessary — Defendant sub- 
mitting to Court's jurisdiction — He 


1929 Rangoon 

Letters Patent (Rangoon) 

cannot subsequently object to Court’s 
jurisdiction 61 

Cl. 13 — Finding having effect 

of allowing suit to proceed is not a 
judgment within Cl. 13 : Rti g. Civ. 
App. i^o. 153 of 1924, Rang. Civ. 
Misc, No. 82 of lb2l and 5 Rang. 
782=A. l.R 1928 Rang. 20=105 I. 
C. 472, Overruled (FB) 41b 

Limitation Act (9 of 1908) 

S. 4- Where the time for filing an 

appeal expires during vacation and the 
appellant applies for copies on the day 
the Court re-opens, an appeal filed on 
the day next after the issuing of the 
copies is within time 96 (1) 

^ S. 5 — Pleader accepting Court 

clerk's statement that application for 
copy cannot be accepted until deciee is 
signed — Mistake is nob bona ffde and 


time cannot be excused 116b 

S. 12 — Date of judgment is date of 

decree — Time does not stop till deiree 
is actually signed 116a 

S. 12- Extension of time — Where 

the time for filing an appeal expires 


during vacation -and the appellant ap- 
plies for copies on the day the Court 
re opens, an appeal filed on tlie day next 
after the issuing of the copies is within 
time 96 (1) 

S. 14 — Proceeding contrary to 

clearly expressed provision of law is not 
prosecuting another civil proceeding in 
good faith Zs^a 

S. 14 — Claim for rent allowed 
without specific issue but disallowed 
in appeal as S. 12, Rangoon Rent Ajt, 
did not apply— Whole period of suit can 
be deducted in fresh suit for rent Sib 

S. 18 — Mere act of fraud is not 

sufficient — It must be proved that a per- 
son’s title or right had been kept from 
his knowledge by other party’s fraud 62 

S. 20 — Under 8. 20 debtor must 

make payment of iLiberesb definitely as in- 
terest to start fresh period of limitation 

339 

S. 26— Right of user is defeated 

when suit is not brought within two 
years of last user 300a 

V Art. 120 — Scope — It cannot be 

said that all suits irrespective of their 
nature, which a*'e basal on an award 
must be governed by Art. L20 2/5 (2) 

Arts. 1 12 and 141— In suit under 

Art. 142 burden of proof lies on plain- 
tiff and in suit under Art. 144 it lies on 
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Limitation Act 

defendants^ Suit for possession of land 
— But defendants proved to be ov^ner at 
one time Plaintiff in possession for 
last 15 or 20 years — Plaintiff claiming 
that defendant obtained possession from 
him ^Suit falls under Art. 142 and so 
if defendant's possession is not proved 
to be permissive, pLaintid must prove 
that he was in possession within twelve 
years of suit 133 

Art. 162— Review of judgment in 

Art. 162 refers to review under Civil 
P. C.. O. 47.R. 1 229b 

Art. 162 — Application under in- 
solvency jurisdiction is not governed 
by Art. iC2 — Presidency Towns insol- 
vency Act, S. 8 (1) 22Sc 

Art. 173 — Scope — Art. 173 is res- 
tricted to applications for review under 
Civil P.C. 22id 

Art. 181 — Application for execu- 
tion made beyond time — Application to 
be regarded as application for extension 
of time governed by Art. 181 304a 

—“Art. 182 — Applications in execu- 
tion need not necessarily be in writing 
— Time begins to run not from opening 
of execution proceedings but from ap- 
plications or steps-in- aid of execution 

1526 

Art. 182 (5) — Decree-holder ap- 
plying to Court which passed decree to 
issue notice to judgment-debtor who 
was then outside that Court's jurisdic- 
tion— Application made bona fide for 
executing decree— Application is to pro- 
per Court and legal — It is step-in-aid of 
execution 95 

Lower Burma Town and Village 
Lands Act 

— Ss. 29 and 34 — lessee of 
Qovernment land, transferring lease to 
N by registered deed -N nob getting his 
name entered in rolls as transferee and 
not taking steps to obtain possession 
and further allowing document of lease 
to remain in K’s possession — N acta 
negligently and K's position as ostensi- 
ble owner must be implied from his neg- 
lect and it being N’s duty to see to 
mutation of names he cannot throw 
blame on registering or revenue officers 
— £ than surrendering lease of land to 
Government and instead receiving new 
leases of house sites into which part of 
land covered by original lease was 
divided and transferring lease of one of 
house sites to Id — In suit -brought by ^ 


Lower Burma Town and Village 
Lands Act 

on the strength of transfer of original 
lease for possession of land, M is en- 
titled to rights under S. 41 333 

M 

Mahomedan Law 

Marriage — If there is evidence of 

cohabitation and repute, burden is on 
person denying marriage to prove that 
it did not take place 341a 

Suit for restitution of conjugal 

rights cannot be dismissed on mere plea 
of non payment of prompt dower 189a 
Text — Difference in opinion bet- 
ween Abu Hanifa and Abu Mahomed 

1896 

Heirs in possession only mortgaging 

deceased’s property — Debts beneficial 
to estate — Mortgage would bind all 
heirs 107a 

Marriage — Burmese Buddhist wo- 
man cannot marry a Shia unless con- 
verted to Islam 35a 

Marriage— Shia— Muta — Period of 

marriage and dower must be specified 356 
Malicioua Prosecution 

Trial after police investigation — 

Case nob intentionally false — Malice 
cannot be inferred merely from infor- 
mant engaging counsel in criminal case 
or somo persons telling him that the 
person complained of was innocent 63 

Mortgage 

Sale proceeds lying in Court — 

Mortgagees cannot get interest on sale 
proceeds 1276 

Mortgagor and Mortgagee 

Morbggaor transferring mortgaged 

property by report to revenue authori- 
ties of sale — No registered conveyance 
— Mortgagee can successfully defend 
suit for redemption 280a 

English cases are not good guides 

in mortgage suits 71a 

Motor Vehicles Act (8 of 1914) 

S, 5 — Road sufficient for four cars 

to pass abreast — Two cars going in one 
direction at 15 miles an hour — Another 
car coming from opposite direction — 
Person driving baby car at 25 miles per 
hour passing the two cars — He is nob 
guilty of rash or negligent driving 

14 (l)aL 

o 

Opium Act (1 of 1^7^) 

* S. 9 (c)^Knowledge and control of 

opium must be conclusively prod 121 
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Fart Performance 

—N Buddhist, few days before his 
^eath telling his children by Brst wife to 
^ive K his second wife certain property 
in lieu of her share — R consenting to 
this and accepting it few days after N’s 
death— Property little more than nomi- 
nal consideration — No specific perform- 
ance of such contract can be ordered and 
-doctrine of part performance also is in- 
applicable and K is nob bound by such 
contract 335a 

— —Doctrine of part performance has no 
application in the case of donee 316 

Possession under oral contract ot 

sale — No registered deed — Such posses- 
sion is good defence to suit for possession 

239a 

If Burmese Buddhist directs one of 

coheirs to discharge his liabilities which 
are a great deal less than value of his 
property, transaction is to be regarded as 
^ift of excess of property over debt and 
principal of part performance does not 
apply to such case 272a 

Contract of sale— Specific perform- 
ance barred by limitation —Still delivery 
given under oral agreement on payment 
of price is valid defence to suit for pos- 
session by vendor 251 

Invalid agreement — Where there is 

no valid and binding agreement, princi- 
ples of part performance are of no avail 

I8lb 

Penal Code (45 of 1860) 

S. 40 — Scope — (Per Baguley,, J. 

In the order o/ re/erence).— S. 40 refers 
to the definition of the word "offence*, 
and it in no way refers to the punish- 
ment of the offence (FB) 203d 

S. 109 — (Per Baguley, J. In the 

order of reference?! — Court is not justi- 
fied in saying that words 'punishment 
provided for offence* in S. 109 mean 
punishment for offence either in Penal 
Oode .orin some special or local law — 
Inteniretation of Statutes (FB) 203c 

S. 109 — Burma Rural Self-Govern- 
ment Act (I92l), S. 12 — Abetment of 
breach of bye-laws in not offence under 
Penal Code, S. 109 75 

S. 114- -Person punishable under 
particular section of Code read with 
S. 114 is punishable as sprinoipal and is 
guilty of substantive offence (FB) 203a 
S. 114— If person is convicted of 
offence under particular section of Code 
read with S. 114 and if that offence ren- 


Penal Code 

ders him liable to whipping in lieu of or 
in addition to other punishment either 
under Whipping Act or Burma (Amend- 
ment) Act 18 of 1927, he is so punishable 

(FB) 203b 

S. 227 and Burma Act (3 of 

1928), S. 2— Magistrate sentencing per- 
son, convicted under S. 227, I. P. C., and 
S. 2, Burma Act, for period in excess of 
his powers — Such sentence is illegal 279 
227 —In case under S. 227 con- 
viction of accused, its date of sentence 
and fact that accused was granted remis- 
sion of punishment and the conditions on 
which remission was granted must be 
proved by documentary evidence 278a 

Sb. 421 and 42 1 — Magistrate's 

jurisdiction is not taken away by Presi- 
deny Towns Insolvency Act 14(2)a 

^ S. 480 -Ingredients enunciated — 

Pa'osecution need nob prove intent to de- 
fraud— Bub accused proving want of such 
intention is entitled bo acquittal 332a 

^ Sb. 480 and 482 — Even trader 

with some claim to mark cannot adopt it 
if it causes infringement of other’s mark 
— Actual physical resemblance not sole 
consideration — If mark bears particular 
name in market, another mark bearing 
same name cannot bo used 322/ 

— S. 482 — Test for determining in- 
fringement of trade- mark — No person 
shown to be misled Prominent and sub- 
stantial portion of both marks not same 
— Trade-marks called by same name by 
some only — No offence held to be com- 
mitted 345a 

S. 482 — Intent to defraud is neces- 
sary ingredient— Intention is presumed 
when trade-mark false — Burden of prov- 
ing absence of intention is upon accused 
—Burden whether discharged depends up- 
on consideration of whole evidence 145b 
— ^S. 482 — Person not necessarily 
manufacturer acquiring rights in respect 
of. the mark can prosecute 322c 

S. 482 — Corporate body may be 

prosecuted 322d 

S. 482— Want of proof that pur- 
chasers were deceived does not prove 
want of intention bo defraud — State of 
mind of accused should be esbahlished to 
discharge onus of proving want of inten- 
tion to defraud 322b 

Practice 

New plea— Case not set up in the 

lower Courts cannot ordinarily be al- 
lowed to be raised in second appeal 3 4 lb 
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Practice 

Precedents — Stare deoisis — The 

principle of stare decisis has far less ap- 
plicability to the law of procedure than 
to that of substantive law (FB) 41a 
Presidency Towns Insolvency Act 
(3 of 1909) 

S. 8 1)— B. 8 (1) gives Court un- 
limited power to review, rescind or vary 
and S. 90 (L) cannot act to limit it 229a 
S. 8 (1) — Application under Insol- 
vency jurisdiction is not governed by 
Limitation Act, Art. 162 229c 

Ss. 9 (e) and 12 (1) (c) — Under 

S. 9 (e) act of insolvency becomes com- 
plete at conclusion of 21 days and appli- 
cation to get person adjudicated insolvent 
must be made within three months from 
conclusion of 21 days 313 

S, 17 — Unless Official Assignee is 

party to suit decreeing lien on estate of 
insolvent, he is not bound by it 229/ 
S. 17 , Proviso — Person by agree- 
ment with his creditors authorizing them 
to withdiaw money to his credit — He 
adjudicated insolvent aild on next day 
creditors suing him on strength of agree- 
ment to have lien on money to insolvents 
credit and obtaining decree — Suit insti- 
tuted without leave of Court — Leave 
being necessary decree obtained is not 
binding on Official Assignee or estate of 
insolvent 229e 

* S. 52 — Insured goods with com- 

mission agent — Goods destroyed — Agent 
becoming insolvent — Insurance money 
recovered by Official Assignee can be 
followed (c/ 5 Rang, 73, A, I. B, 1S27 
Bang. 140 —firi ) 59 

S. 5S — Person claiming to be secu- 
red creditor must prove good faith and 
consideration 60a 

^ — S. 56 (1) Charge on estate few 
days prior to insolvency if created in duo 
course of business is not fraudulent 229i 
S. 90 (1) — S. 8 (l) gives Court un- 
limited power to review, rescind or vary 
and 3. 90(1) cannot limit it 229a 

Probate and Administration Act (5 
of 1881) 

S. 90 —Letters of Administration 

issued under Probate and Administration 
Act where they should have been issued 
under Succession Act - Administrator 
mortgaging property without Court's per- 
poission— Letters must be taken to give 
the powers that they appear to give upon 


Probate and Administration Act 

their face until revoked or altered — 
Mortgage would not bind heirs 5a^ 

9. 90 (3) (a) — Permission to sell 

property does not ipso facto mean per- 
mission to mortgage 9h- 

Provident Funds Act (19 of 1923) 

* — S. 5 — Nomination prohibited by 
personal law is valid — Such nomination, 
though made before the Act of 1925, and 
though no fresh nomination was made^ 
after that Act is validated by S. 5 54 

Provincial Insolvency Act (5 of 
1920) 

^ S. 16 — Original petition validly 

presented — Petitioner not proceeding 
with due diligence— Court can substitute- 
in his place other creditors as petitioners 
during pendency of insolvency proceed- 
ings and they will take place of original 
petitioner ab initio — No fresh act of in- 
solvency is necessary 291 

S. 21 — Insolvency proceedings pend- 
ing— Deposit by debtor — Petitioning cre- 
ditor is not entitled to withdraw it 
during continuance of proceedings 338 
S. 41 — Proceedings do not neces- 
sarily end ^ 1685 

S. 54— Moveables sold to one cre- 
ditor in preference to another— Others 
not injuriously aflected Sale cannot be- 
set aside except under S 54 110 

S. 56 [2) (b) — Receiver is not enti- 
tled to commission on realization by sale 
of mortgage money 168c 

S. 61 — Discharge of insolvent does 

not aUect Court's power of distributing 
assets 168a 

Provincial Small Cause Courts Act 
(9 of 1887) 

Art 4 — Growing palm tree is im- 
movable property 200 

R 

Railways Act (9 of 1890) 

^ S. 113 — Application undei' Sub- 

St 4 is not a criminal prosecution - Court 
has no powr to fine or to order imprison- 
ment in default 11 ( 1 ) 

R:ingoon City Municipal Act (Bur- 
ma 6 of 1922) 

S. 80— Principle of valuation of 

hereditament is its hypothetical value to 
any hypothetical tenant 92 

S. I 2 — Mortgage not notified to 

coriioration - Property sold for default 
in payment of property tax — Purchaser 
even after institution of suit on mort- 
gage gets it free from mortgage— Lis 
pendens does not apply 175 
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Rangoon City Municipal Act 

S. 214 — Offenceiinder S. 126 though 

continuiDg one if committed for more 
than six months, B. 214 applies l?2 

Rangoon High Court Rules and 
Order 

Rr. 258, 259 and 261 — Neither pro- 
visions of 0. 21, Civil P.O.,nor procedure 
on original side of Rangoon High Court 
contemplate highest bid of auction sale 
it be accepted by Judge 311c 

Rangoon Rent Act (1 of 1922) 

S. 19 (1) — Standard rent not fixed 

— Collateral agreement to pay fixed rent 
is not covered by the Act SSd 

Rangoon Small Cause Courts Act 
(7 of 1920) 

S. 14(c) — Bo long as act done by 

bailiff is done under or by virtue of 
order of Court it is done in pursuance 
thereof though it is not in strict con- 
formity of such order ISOi 

S. 35 Applicability — S. 35 does 

not apply where the charge levelled 
against the bailiff is that he caused loss 
by neglecting to satisfy himself regard- 
ing the sufficiency of the security offered 

ISOa 

Registration Act (16 of 1908) 

S. 2~ Landlord's letter to tenant 

informing him “As long as you occupy 
room we shall not ask you to vacate it " 
does not amount to lease ar agreement 
to lease and is exempt from registration 

164 

S. 17(2) (v) — Landlord's letter to te- 
nant informing him "As long as you oc- 
cupy room we shall not ask you to va- 
cate it" does not amount to lease or 
agreement to lease and is, exempt from 
registration 164 

Ss.21 and 22 — Mortgagoo not giving 

proper description of properties situate 
in Rangoon in accordance with provi- 
sions of Ss. 21 and 22 — Properties not 
properly indexed in Registration office — 
Subsequent purchaser making ordinary 
search but not discovering mortgage 
As failure to make proper entry in index 
was due to negligence of mortgagee, sub- 
sequent purchaser would be preferred to 
him 117a 

S. 22 (3) — Description of property 

given in mortgage deed not in com- 
pliance with terms of 8s. 21 and 22 but 
from careful study of document property 
could be identified — Document is not 
disentitled for registration 1175 

Sb. 49 and 17 — Contract for sale 


Registration Act 

unregistered — S. 49 does not preclude it 
from being given in evidence to prove 
terms of contract 293(r 

S. 49 — Suit for redemption must 

fail if mortgage cannot be proved being 
unregistered 179a 

S. 57 (5)— S. 57, Registration Act 

only shows that when secondary evi- 
dence has in any way been introduced aa 
by loss of original document copy certi- 
fied by Registrar is admissible to prove 
contents of original 277 

Religious Endowments 

Intention of scheme framed by Chief 

Court of Lower Burma 'in Civil Miscel- 
laneous Case No. 18b of 1919 indicated 

221 & 

Unless there is cogent reason to con- 
trary, person having support from majo- 
rity of community ought to be appointed 
as trustee for Parsi Fire Temple in pre- 
ference to one having no such support 
and fact that trustees ought not to ba 
related to each other is not sufficient to 
disregard such wishes 221a 

Shwe Dagon Pagoda- Under scheme 

framed by late Court of Recorder of Ran- 
goon in Civil Regular Suit No. 139 of 
1BB4 property within precincts of Pagoda 
grant is vested in trustees and they have 
sole right to repair buildings such as 
Zayats 214 

S 

Specific Relief Act, (1 of 1877) 

S. 9 — Suit under — Order under 

S. 145, Criminal P. C., is no bar 21a 

S. 27 — Specific performance can be 

asked against legal representative in res- 
pect of contract for purchase of immov- 
able property 274a 

S. 27 (b) —Scope — The words "any 

other person claiming under him by a 
title arising subsequently to the con- 
tract," include the heirs and legal repre- 
sentatives of a deceased party to a con- 
tract 274& 

— S, 27 (b) “Landlord and Tenant — 
Third person taking jiroduce from tenant 
with full notice of landlord's claim 
against him under Specific Relief Act, 

S. 27 (b) 936 

S. 28 — N Buddist, few days before 

his death telling his children by first 
wife to give K. his second wife certain 
property in lieu of her share — K consen- 
ting to this and accepting it few days 
after N's death — Property little more 
than nominal 'consideration — No specifio 
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Specific Relief Act 

performance of such contraob can be 
ordered and doctrine of part performance 
alao ia inapplicable and K is not bound 
by such contract 335a 

S. 28— Agreement by Buddhist 

(Burmese) husband to convey land jointly 
belonging to him and his wife - Consent 
of wife not obtained— Claim for specific 
performance cannot succeed 2556 

S. 42 — After applying for removal 

of attachment, O. 21, B. ^3, Civil P. C., 
applies for declaratory suit and not 
Specific Belief Act, S. 42 104 

Stamp Act, (2 of 1899) 

S. 12 (10-b) and (2)— One of two 

anna stamps on promissory note uncan- 
celled — Such note under S. 12 (2) is un- 
stamped so far uncancelled stamp ia con- 
cerned 270a 

^ S. 36 — Insufficiently stamped pro- 

missory note admitted by trial Court — 
Admissibility of the document cannot be 
questioned in appeal 9 

Success'on Act (10 of 1865) 

S. 269— Letters of Administration 

issued under Probate and Administration 
Act where they should have been issued 
under Succession Act — Administrator 
mortgaging property without the Court's 
permission — Letters must be taken to 
give the powers that they appear to give 
upon their face until revoked or altered 
— Mortgage would not bind heir 5a 
(39 of 1925) 

* S. 218 — Member of joint Hindu 

family is not as such entitled under 
S. 216 to administration of estate of its 
deceased member — S. 250 has no appli- 
cation b9 

S. 250 — Member of joint Hindu 

family is not as such entitled under 
8. 218 to administration of estate of its 
deceased member S. 250 has no applica- 
tion 99 

— Sb. 299 and 292 - Orders passed by 
District Judge under Succession Act (e.g. 
one under S. 292) are appealable 109 
Suita Valuation Act (7 of 1887) 

"" S. 8 — Partition Suit — Plaintiffs’ 
share determines jurisdiction and Court- 
fee 211a 

S. 11 (2) — Scope— Under S. 11 (2) 

even if objection to jurisdiction was 
taken at an early stage in the trial 
Court, the appellate Court is required to 
dispose of the appeal as if there had been 
DO defect of jurisdiction, unless it is 
satisfied that the over-valuation or under 


Suits Valuation Act 

valuation has prejudicially affected the 
disposal of the suit or appeal on its 
merits. 2280 

T 

Tort 

* — Trespass — Unskilled minor driving 

car with driver’s permission — Oar being 
damaged due to accident — Minor’s un- 
skilful driving is not trespass nor 
amounts to negligence 76a 

^ — Minor driving oar with lack of 
skill — It does not itself amount to tort 

766 

Trade-mark 

— Trade mark cannot bo registered 
but may be acquired by user 3226 

Transfer of Property Act (4 of 
1882) 

* S. 3 — Bight to get lease executed 

is moveable property — Lessee becoming 
self-constituted trustee - Trust is valid 

1840 

S. 3 — In Burma failure to search 

register warrants imputing notice to 
transferee of prior mortgage 34 

— S. 6 (h) (3) — Buddhist monk 
may be a transferee (FB) 3540 

* S. 10 — Person executing deed of 

gift— On same day donee executing an- 
other registered deed agreeing not to 
transfer the property without donor’s 
consent and in case he did so he would 
return property to donor — The case 
comes within the provisions of S. 126 
and such agreement does not contravene 
provisions of S. 10 226 

— S. 41 — K, lessee of Government 
land, transferring lease to N by regis- 
tered deed — N not getting his name en- 
tered in rolls as transferee and nob 
taking steps to obtain possession and 
further allowing document of lease to 
remain in K's possession — N acts negli- 
gently and K*3 position as ostensible 
owner must be implied from his neglect 
and it being N*s duty to see to mutation 
of names he cannot throw blame on 
regisfering or revenue officers — K then 
surrendering lease of land to Govern- 
ment and instead receiving new leases 
of house sites into which part of land 
covered by original lease was divided 
and transferring lease of one of house 
sites to M — In suit brought by N on 
the strengh of transfer of original lease 
for possession of house site, if M looks 
merely at lease ' issued by Government 
and at his transferrer's possession of 
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Transfer of Properly Act 

land, M is entitled to rights under S. 41 

333 

S. 41 — Mortgagee not giving proper 

idescription of properties situate in 
Rangoon in accordance with provisions 
Sa. 21 and 22 — Properties not pro- 
,perly indexed in registration office — 
'Subsequent purchaser making ordinary 
-search but not discovering mortgage — 
Ael failure to make proper entry in index 
was due to negligence of mortgagee, sub- 
sequent purchaser would be preferred to 
tim 117a 

S. 41 — Burmese husband and wife 

imortgaging joint property by registered 
'deed — Husband, sentenced to transporta- 
tion'-Within one month of his depar- 
rture wife alone selling property for 
•inadequate consideration — Vendee on his 
part mortgaging it to S — Husband on 
his return getting possession — S suing 
rand -having in execution himself pur- 
chased it taking out delivery warrant 
.eigainst husband — Husband bringing 
present suit — S was nob transferee 
without itobice and there was no estop- 
pel against husband 1126 

— S. 52 — Mortgage not nobiGed to 
•corporation — Property sold for default 
in payment of property tax — Purchaser 
-even after institution of suit on mort- 
gage gets it free from mortgage — Lis 
pendens does nob apply 175 

S. 53 — Moveables sold to one cre- 

'ditor in preference to anotheu- Obhers 
not injuriously affected — Sale cannot bo 
eet aside except under S. 54 Provincial 
Insolvency Act 110 

S. 54 — Possession under oral con- 
tract of sale— No registered deed - Such 
possession is good defence to suit for 
possession 293a 

S. 54 — Mortgagor transferring 

-mortgaged property by report to revenue 
authorities of sale — No registered con- 
-veyance — Mortgagee can successfully 
defend suit for redemption — Part per- 
formance 280a 

S. 54 — Scope— Sale of immovable 

property of less than Bs. 100 effected by 
-deed - Peed must be registered and it it 
is not registered no legal title passes 
’Under it 259 

S. 54 — Contract of Bale — Specific 

performance barred by limitation — Still 
delivery given under oral agreement on 
payment of price ia valid defence to 
iBuib for possession by vendor 251 


Transfer of Property Act 

— Ss. 59 and 60— Suit for redemp- 
tion must fail if mortgage cannot be 
proved being unregistered 179a 

^ S. 59 — Title-deeds already in cre- 

ditor’s possession continuing to be held 
as security for further loan — Equitable 
mortgage is created by constructive 
delivery 1076 

— -S. 59 — S holding two plots with 
building thereon by sale-deed and also 
possessing lease-deeds under which his 
vendor held those plots — S depositing 
sale-deed and one lease-deed with A with 
intention to create mortgage thereon and 
subsequently other lease-deed with B — 
Lease-deeds bearing endorsements show- 
ing sale of the property — Mortgage of 
whole property was created in A*3 favour 
— B caunob get priority over A merely 
because A did not insist on obtaining 
other lease-deed 65 

S. 69 — Clauses in mortgage-deed 
giving mortgagee power bo sell on certain 
amount of interest falling in arrears but 
not power to claim repayment of princi- 
pal on such default— No suit on mort- 
gage can lie until debt is repayable 716 

S. 76 — Liability of usufructuary 

mortgagee to account for mesne proGts 
arises only when money is actually ten- 
dered to him 271 

S. 78 — Scope — Puisne mortgage 

must prove that the prior mortgagee was 
guilty of fraud or gross negligence 

2986 

S. 78 — S holding two plots with 

building thereon by sale-deed and also 
possessing lease-deeds under which his 
vendor held those plots — S depositing 
sale-deed and one lease-deed with A with 
intention to create mortgage thereon and 
subsequently other lease-deed with B — 
Lease-deeds bearing endorsements show- 
ing sale of the property — Mortgage of 
whole property was created in A"s favour 
— B cannot get priority over A merely 
because A did not get insist on obtain- 
ing other lease-deed 65 

S. 84 — Liability of usufructuary 

mortgagee to account for mesne proGts 
arises only when money is actually ten- 
dered to him 271 

— S. 101 — Sum advanced on first 
mortgage included in consideration of 
second charge created by first mortgage 
is available against intermediate mort- 
gagee 298a 
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Transfer of Property Act 

S. 123 - Doctrine of part perfor- 
mance has no application in the case of 
donee 316 

* S. 126 — Person executing deed of 

gift— On same daj’^ donee executing ano- 
ther registered deed agreeing not to 
transfer the property without donor’s 
consent and in case he did so he would 
return property to donor — ^The case 
comes within the provisions of S. 126 
and such agreement does not contravene 
provisions of S. 10 226 

S. 130— Scope — Transfers of actio- 
nable claim, whether outright transfers 
or by way of security are governed by 
S. 130 318a 


Transfer of Property Act 

S. 130 — Debtor by letter authoriz- 
ing his creditor to draw money due to* 
him (debtor) and depositing securities- 
with him (creditor)— No charge or lion 
on money is created 318& 

Trusts Act (2 of 1882) 

* Ss. 5 and 6 — Bight to get lease- 

executed is moveable property— Lessee- 
becoming self-constituted trustee — ^Trust- 
is valid 184o 

w 

Whipping (Burma Amendment) Act- 
(8 of 1927) 

Substitution of thirty stripes for 

three months, rigorous imprisonment is- 
enhancement (FB) 177* 


LIST OF CASES OVERRULED AND REVERSED 
1929 RANGOON 

Chan Nyein v. Mg. Pwo. (1929) 6 Bang. Reversed in A. I. R. 1929 Rang. 300. 
eid^^A.I.R. 1929 Rang. 31=114 I. 0. 

519. 

Maung Mia Tun v. Ma Kra Zoe Pru Overruled in A.I.R. 1929 Rang. 97 (F.B.)' 
(1928) 6 Bang. 269=A. I. R. 1928 
Bang. 240=111 I. C. 878. 

U Teza v. Ma E Gywe (1928) 5 Bang. 

626=A. I. R. 1928 Rang. 3=106 I. 0. 

201 . 


' A.LR. 1929 Rang. 354 (P.B.> 
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PbATT, Offg. C. J., CUNLIPPE AND 

Ormiston, JJ. 

Commissioner of Income^tax^ Burma, 

V. 

Phra Phraison Salarak—Assessee, 

Civil Reference No. 2 of 1928, Decided 
on 20th June 1928. 

❖ Income Tax Acl, S. 4 — Remuneration 
by Foreign Government paid to its servant 
for work done in British India is not income 
accruing or arising in British India. 

R 3 niunoration, not in the nature of com- 
mission, paid in Siam3S3 territory by the Sia- 
mese Government to the credit of a Siamese 
Officer, who collects in British India royalties 
on timber extracted from Siamese forests and 
floated down to British India, is not income 
accruing or arising in British India within the 
meaning of S. 4: A, I, R, 1925 Cal, 34 and 
-4. I, R, 1921 Bom. 159, Cons.: Commissioner 
of Taxation of Kirk, ( 1900 ) A. C. 588 ; 43 Mad, 
75; and A.LR. 1926 R'lng, 97 (F.B.); Dist,: A. 
I. R. 1923 Mad. 574 (F.B.)] A. J, R. 1923 Lah, 
14; and A. I, R. 1925 Pat. 281; R-.f, . [P 4 C 1] 

K. Eggar--toi the Crown. 

Daniel — for Assessee. 

Ormiston, J. — This is a reference 
under S. 66 (2), Income-tax Act, 1922, 
on the application of one Phra Phraison 
Salarak, a forest officer in the service of 
the Siamese Government, stationed at 
Moulmein, where he collects the royalty 
on timber, extracted from forests in Sia- 
mese territory, whence it is floated down 
streams, the earlier of whose courses is 
in that territory. For his services he 
receives remuneration which is paid to 
his credit in Bangkok. He was assessed 
to income-tax under the head of salary** 
for the year 1927-28 in respect of the 
total amount so paid to his credit and of 
the value of the rent free quarters enjoyed 
\ 1929 R/1 & 2 


by him. He appealed against the assess* 
ment on the grounds, first, that the 
salary paid to him was not “salary** for 
the purposes of S. 7 of the Act, and 
secondly, that it was not liable to assess- 
ment as it did not arise or accrue in 
British India. The Assistant Commis- 
sioner decided the appeal against him on 
both points, whereupon he asked the 
Commissioner to refer to the Court the 
following questions:. 

(1) That the income is not salary 
within the meaning of 8. 7 (l) of the Act, 
since the Siamese Government cannot be 
regarded as the “Government or as a pub- 
lic body or association or a private em- 
ployer.** 

(2) That, in any case, whatever may 
be the classification of the income for the 
purposes of 8. 6, such income cannot be 
said to ‘accrue or arise in British India** 
within the meaning of 8. 4 of the Act. 

The Commissioner was of the opinion 
that the remuneration of the applicant 
cmld not be classified as “salaries,** and, 
therefore, referred only the second ques- 
tion 

By S. 4 (1), save ‘as thereinafter pro- 
vided the Act is to apply to all income 
profits or gains, described or comprised 
in 8. 6, from whatever source derived, 
accruing or arising, or received in British 
India, or deemed under the provisions of 
of the Act to accrue, arise, or to be re- 
ceived in British India. Under 8. 6, 
save as otherwise provided by the Act, 
six heads of income, profits and giins are 
to be chargeable to incomo-tax. The first 
of these heads is “salaries” and the sixth 
is “other sources,’* The Commissioner 
having held that the remuneration in 
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question cannot be classified under the 
first head, classified it under the sixth 
head. 

The question is as to 'whether the re- 
muneration "accrues, or arises” in British 
India The Commissioner is of the opi- 
nion that the remuneration accrues or 
urises in the place where the work is 
done in respect of which the remunera- 
tion is given, and that consequently, the 
work having been done in British India, 
the remuneration is attracted by S. 6 The 
Government Advocate has supported this 
view The expression is not defind in the 
Act, and no authority directly bearing on 
the point now to be decided has been 
quoted. Reference, however, has been 
made to a number of authorities where the 
expression has been discussed, and it is 
suggested that as a result it should be 
interpreted as meaning earned in or 
‘‘derived from 

In Board of Revenue ^ Madras v. 
Ramanadhan Chetty (l), it was held 
under S 3 (l) of the Act of the 

wording of which is similar to that of 
S. 4 (l) of the present Act, that a resi- 
dent in British India is not liable to tax 
in respect of the income of a business 
carried on outside British India, where 
such income is not remitted to British 
India The case itself is not in point, 
and the only passage in the report to 
which the Government Advocate has 
directed attention are a discussion by 
Abdur Rahim, Offg C J , (on p 82) on a 
jjossible difference between the phrases 

accrues and arises” and accrues or 
arises,” and quotations by Oldfield, J., 
(on pp 84 and 85) from dictionaries as to 
the meaning of the word "accrue ” From 
these it appears that the primary mean- 
ings are ‘ to arise or spring as a natural 
growth or result,” "to come by way of 
increase” and "to grow or arise”; while 
^8 secondary meanings it has "to become 
a present and enforceable right,” and "to 
%)eoome a present right of demand.” 

Seshagiri Ayyar, J., (at pp. 90 and 9l) 
•quotes some further definitions. In 
Murray’s Oxford Dictionary the words 
‘"accrue” and "arise” are regarded as 
synonymous In the Century Dictionary 
the word "accrue” is defined to mean to 
become a present or enforceable right to 
demand.” Stroud defines 'arising in the 

(1) [1919] 43 Mad. 75=37 M. L. J. 663=10 

M. L. W. 570=53 I. C. 976=(1919) M. W. 

N. 036 (P.B.). 


United Kingdom” as coming into the 
person’s hands in the United Kingdom.” 

In Re Rogers Pyatt Shellac & Co. v. 
Secretary of State (2), Mukerji, J , after 
discussing theoretical distinctions bet- 
ween accruing” and ‘arising” arrives at 
the conclusion that the words denote the 
same idea or ideas very similar, and that 
both words are used in contradistinction 
to the word receive” and indicate a right 
to receive. They represent, he says, a 
stage anterior to the point of time when 
the income becomes receivable and con- 
note ai character of the income which is 
more or less inchoate. These definitions 
do not support the view that income 
accrues or arises in a particular country 
by reason of the fact that it is 
"earned” in that country On the contrary 
they go to show that income "accrues” 
and "arises” in the country where there 
is a right to demand x^i-ynnent of it, or 
wliere, in fact, it is paid In the case re- 
ferred the applicant is a Siamese Govern- 
ment servant and there is nothing to 
indicate that ho has a right to demand 
payment of his income in Moulmein, and, 
according to the case, it is actually paid 
in Bangkok. 

Commissioner of Taxation v Kirk (3) 
,was a decision of the Privy Council on a 
New South Wales Act which imposed in- 
come-tax on incomes inter ali,i: 

”(l)‘accruiiig or arising fco any person whore- 
sover residing from any profession, trade, em- 
ployjuerit or vocation carried on in New 
South Wales,” (2) “derived from lands of the 
Crown held under lease or license issued by or 
on behalf of the Crown” and (3) "arising or 
accruing to any parson wheresoever residing 
from any kind of property” 

(with an immaterial exception) 

“or from any other source whatsoever in New 
South Wales not included in the preceding 
Bub'secbions.” 

A company in a part derived its income 
from the extraction of or© from leasehold 
lands held from the Crown in that colony 
and from the conversion in that colony 
of the crude ore into a merchantable pro- 
duct. It was held that, notwithstanding 
that the finished products were sold 
exclusively outside the colony, this in- 
come was assessable. Their Lordships 
said that the real question seemed to be 
whether any part of the profits of the 
company were earned or produced in the 
colony And, later in the judgment after 
pointing out that the word " derived ” is 

(2) A. I. R. 1925 Gal. 34=52 Gal. 1. 

(3) [1900] A. C. 588=69 L. J. P.O. 07=83 L. 

T. 4. 
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synonymous with arising or accruing, 
they went; on to observe that 

“ there are four processes in the earning or 
production of this income— (1) the oxbraction 
of the ure from the soil , (2) the conversion of 
the crude ore into a merchantable product, 
which IS a manufacturing process , (3) the sale 
of the merchantable product ; (4) the receipt of 
the moneys arising from thi sale. All these 
processes are necessary stages which terminate 
an money, and the income is the money result- 
ing less the expenses attendant on all the 
Tho first process seems to their Lord- 
ships clearly within sub-S. (3), and th3 
second or manufacturing process, if nob within 
the meaning of “tradj" in sub-S. 1 is certainly 
included in the words " any other source 
whatever in sub-S (4)." 

Their Lordships ’ view, therefore, was 
th.xfc it IS the source of the income which 
has to be considered, and not the place 
where it la received 

This case was referred to I 71 re Au- 
raiujabad Mills, Ltd. (4), a decision un- 
der S 3 (L) of the Act of 19LH It was 
theie held that the profits of a compiny 
which are made from iiianufacturo camel 
on beyond British India cannot bo said 
to accrue or arise in British India on ac- 
count of head olTice being in Bombay, 
where also the directors control the 
Inisineas Maclood, C. J , (at pages 1290 
'.And 129i) after qmting tho above cited 
lussage from the judgment of their Lord- 
ships'' remarked thLxt the doubt which 
might have arisen in Commissioners of 
Taxation v Kirk (3) whether the profits 
were not derived at a place where the 
third and fourth processes were carried 
out, did not arise in the case before him 
because all the four processes were carried 
out in Hyderabad This case was follow- 
ed in Board of Bevemie v Bip07i Press, 
*(5). In Commissioner of Inoome-tax, 
Burma v Steel Bros & Co Ltd (6), it 
was held, applying tho principles laid 
down in Commissioners of Taxation v 
Kirk (3), that in determining whether 
any income, profits or gains arise or 
accrue 

we miiflb not be content to look at tho last 
tsbage of tho accrual, bub must take into consi- 
deration the previous stages as well." 

The company was non-resident in 
British India, but at mills situate in 
Burma it worked up commodities and 
TAW materials into forms suitable for use 
and shipped them to the United Kingdom 
where they were sold It was held that 
ithe profits or gains accruing to the com- 

(4) 45 Bom. 1286 A. I. R. 1921 Bom 159. 

(5) A. I. B. 1923 Mad. 674=46 Mad. 706 (F.B.) 

16) A. I. B. 1926 Bang. 97=8 Rang. 612 (F. B.). 


pany in respect of this business must be 
deemed [within S 42 (1) of the Act] to 
be income accruing or arising within 
British India. 

Sunder Das v. Emperor (7) and Afi 
Imam v. Emperor (0) have been cited. 
These cisos deal with the meining of the 
expression “ received in British India,” 
which is not pirt of the reference in this 
case, and need not he discussed 

Reference has been made by the Gov- 
ernment Advocate to S 42 (i) and 10 (2 A) 
Indian Income-tax Act, 1922 S. 42 (1) 
provides that in the case of a non- 
resident, all profits or gain^ accruing to 
him through or from any business connex- 
ion or property in British India is to be 
deemed to he income accruing or arising 
within British Indii The effect of S. 
18 (2A), which was inserted by Act 16 of 
1925, is to render subject to income-tax 
any income chargeable under tho heal 
‘ salaries ” which is payable to the asses- 
Boe out of In lia by or on behalf of Gov- 
ernment. These sections do nob appear 
to be of assistance in the general con- 
struction of the words “accruing” and 
“ arising ” in S 4 (l) They seem to be 
designed bo bring within the ambit of 
the tax special classesof cases which would 
otherwise escape I am unable to appre- 
ciate the argument to be found in the 
reference and which is based on the posi- 
tion of a salary earner It is said that 
in his case the salary accrues and arises 
in the place where he does the work, 
which is in British India, and that it 
therefore accrues in British India and is 
taxable But this argument overlooks 
the fact that the Commissioner has ex- 
pressly held that the remuneration of the 
lassossoe is nob ” salary " and has classi- 
fied it under other sources ” 

If the correct principle be that the 
words accrue and arise when applied to 
income are to be governed by the source 
from which the income accrues and arises, 
it would appear that in the case referred 
that source is to be found in Bangkok 
rather than in Moulmein The assessee 
is a Forest Officer in the service of tho 
Siamese Government. It is not stated 
that his remuneration is in the nature of 
a commission on the amount of revenue 
collecbefd. On the oontrary it is said to 
be 600 ticals per inensem The inference 
to be drawn is that he would get hU 

7) A. I. R. 1923 Lih. 14 = 3 Lah. 849. 

8) A. I. R. 1925 Pat. 281 = 4 Pat. 210. 
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remuneration qua Forest Officer, whether 
he worked in Moulmein collecting royal- 
ty, or whether he worked in Siam in that 
or any other capacity From this point 
of view his remuneration accrues and 
arises in Bingkok where it is payable and 
is in fact paid If on the other hand we 
are to have regard to the definition of-the 
words, the only place where it would seem 
that there is a present and enforceable 
right on part of the asse&sce to demand 
the remuneration and where it comes into 
his hand, is also Bangkok 

In conclusion I may refer to the ob- 
servation of Rir Shudi Tjal, C J , in Sun- 
dardas v Emperor (7) after citing the 
rule of interpretation applying to fiscal 
enactments, that ■ 

“ it IN a sound principle that the subject is 
not tu bo taxed without clear words to that ef- 
fect , and that iii dubio, you are always tu 
loan against the cunstiuction which imposes 
a burden on the subject ” 

The Government Advocate expressed 
the view that the legislature had ad- 
visedly refrained from defining the 
terms accuring and arising In my view 
the meaning of the terms, as ajiplied to 
the facts of case is as above stated and 
IS perfectly plain if, on the other hand, 
the meaning is ambiguous, the sound 
principle enunciated by Sir Shadi Lai is 
applicable and it ought to he applied 

I would answer the question referred 
iby saying that the income the suhjcct- 
'matter of the reference cannot be said to 

accrue or arise in British India ” 
;within the meaning of S 4, Income-tax 
iAct, 1922 

Pratt, Offg. C J — I have had the ad- 
vantage of reiding my brother Orrnis- 
ton’s judgment and I concur in his pro- 
posed answer to the reference 

We are asked to decide whether salary 
pud in Bangok by the Siamese Govern- 
ment to the credit of a Siamese Forest 
Officer, who collected at Moulmein royal- 
ties on timber extracted from Siamese 
forests and floated down to Moulmein, is 
income accuring or arising in British 
India within the meaning of S 4, In- 
come-tax Act 

The officer in question resides in Moul- 
mein, presumably for the purposes of his 
work of collecting royalties We are not 
asked to decide whether the income is 
" salary ” within the meaning of S 7 (l), 
of the Act, nor whether tiio portion of 
the pay remitted from Bangkok to Mr 
Salarak in Moulmein can be' said to be 


“received ” within the meaning of S 4 (l)- 
It has been argued by the Government 
Advocate that for the purposes of present 
reference the words accruing and aris- 
ing ” must be construed as equivalent to- 
“ earned 

None of the cases cited is an authority 
for this contention 

Had the legislature intended to include 
income earned in British India within 
the meaning of income “ accruing or 
arising " there, it would have been per- 
fectly simple to say so 

I do not consider that salary paid in 
Siam to a Siamese oflicial for services 
rendered in Burma can under the circum- 
stances be regarded as income arising or 
accruing in British India 

The respondent will he allowed the costs 
of the reference Advocate’s lee seven 
gold mohuis 

Cunliffe, J — I also concur The scope 
of this reference has been very much 
narrowed The Commissioner has satis- 
fied himself of the answer to tlie first 
projjosition jiut forward by the respon- 
dent In that regard the Commissioner 
holds the view that tlie respondent’s in- 
come does not come under the head of 
“ salary ” within the meaning of S 6 of 
the Act Nor did the respondent Cvery 
wisely, I think) suggest to the Coinmis- 
siouor that he should aslc the opinion of 
the Court as to whether the emolument 
which he (the respondent) is paid by the 
Siamese Government is received in Bri- 
tish India All wo have to do here is to 
decide, as my lirothor Ormiston lias 
pointed out, whether such emolument ae- 
crues or arises in British India It has 
been held on several occasions that there 
is no dilterence between the two woids 
“ profits ” or “ gains ” which are used in 
the section we are considering I am in- 
clined to think that there is no real 
diflcrcncc in law between the woids 
“ accruing ” and “ arising ” Some autho- 
rities have thought that the word 
" accrue ” suggests a periodical light to 
money and tiie word arise ” suggests 
only a single right or possibly the begin- 
ning of a perodical right But these 
views seem to me to be refinements and 
over-refinements of the language of the 
statute To my mind, the double oxprea- 
sidn “ accruing and arising ” connotes the 
source from which the right to obtain 
money springs Undoubtedly the source 
here was in the Kingdom of Siam, remu- 
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neration from the Siamese Government 
to one of the officers of their forest ser- 
vice Ea my view, too, the expression 
“ accruing or arising " is used in contra- 
distinction to the word “ received, ” but 
as I have pointed out, we are not consider- 
ing the question of where the money was 
actually received or to what place it was 
remitted after its receipt which may bo 
the same thing in law as received 
It was very strongly urged upon us that 
1^lie real meaning of " accruing ” and 
arising ” as applied to the income of 
the respondent was to be found in the 
place where the income was earned , but, 
‘for the reason mentioned above, I do not 
agree with that view 

E K Referennc answered 

AIR 1929 Ranioon 5 

Das and B\rnjLEV, JJ 
N N Chettyar — Appellants 
V 

Fan Ma Pu and others — Respondents 
First Appeals Nos 199 and 206 of L926, 
Decided on 2nd September 1927, from 
ludgment of Dist Judge, Bissoin, in 
Civil Suit No 3 ot 19271 
(a^Proba e and Admin a ration Act, S. 90— 
Letters of Administration issued under Pro- 
bate and Administration Act where they 
ahould have been issued under Succession 
Act — Administrator mortgaging property 
without Court’s permission — Letters must be 
taken to give the powers that they appear 
to give upon their face until revoked or al- 
tered — Mortgage would not bind heirs — -Suc- 
cessionjAct (18S5), S 269. 

L'tbfrs of Adiiiinistration wero issiisd undor 
thr Probate and Adminisbration Acb Bub had 
tho ripplicatiou for uho lobbcrs prop ’rly descri- 
b'^ l thn dPCcaM(?d, ib would hav(3 b^oii uocossary 
to issin tho lebbL^rs under Lhn Succession Acb 
Thc‘ Adiniiiisbiator inorbgaged bhe property of 
the cloceasod wibhoub permission of bhe Court. 

Held bhab the Lobbers of Adminisbrabion is 
sued under bhn T’rohabn and Adimiistration Acb 

must ba regarded as boing under that Act and 
giving only bho powers bhab bhey could givu 
under the Acb unless and unbil bho powers 
under bhem wore cxbniidcd by bhe Latbors being 
altered to L^bbci.s under bho Succession Acb. 
The morbgage, therefore, being without autho- 
rity would nob bind the heirs 35 CaL 955, ReL 
•on A. I R. 1922 P C. 197, D%st. [P 6 C 1, 2] 
(b) Probate and Administration Act, S 90 
•(3) (a) — Permission to sell property does not 
ipso facto mean permission to mortgage. 

Whore Courb gives permission to bho Admi- 
iiistrabor to sell property, that parmission to 
^sell does not ipso facto give permission to 
^mortgage. 9 Bur. L. T. 236, Foil. [P 6 G 2] 


(c) Debtor and Creditor — Person authorized 
to deal with property by Letters of Adminis- 
tration and also by powers-of-attorney from 
heirs — He mortgaging property — Creditor 
need not enquire into application of money 
borrowed. 

A person had authority to deal with C3rtain 
prop'^rty by Letters of Administration and 
powors-of-attorney from the heirs He mort- 
gaged the property but bh'^ creditor did not en- 
quire with regard to the disposal of the money 
borrowed. 

Held that there was no need for the crodi- 
bor bjo make onqiiincs with regard to the dis- 
posal of money. A man with such authority 
may be dealt with safely, provided he kjeps 
wiEhiii limits of the authority. If ovary man 
who does business with an attorney had to go 
beyond the four corners of the power-of-at- 
toriicy and had to enquire into thn destination 
fd the money which he lent and so on, ordi- 
narv business would be impossible. The 
special rul's applying to the kartii of a joint 
Hindu family do not apply to people acting 
under po wors-of-abbornny [P 7 C 2] 

N N Bujjnrjpe — fiu' Appellants 

Zeya — for Hesponrlents 

Baguley, J — These two appeals arise 
out of a suit hroutfht by the N N Chettyar 
Firm against six defendants on a series 
of mortgages The lower Court gave the 
plaintiffs a decree for the full amount 
claimed against defendants, 1, 2 and 5 but 
agiinst 2, 3 and 6 only gave a decree for 
the amount admitted 

The claim was on a scries of transac- 
tions The property mortgaged was the 
property of one Ma Two, who died in 
1912 She left some sons and daughters 
Tan Po Shwe, the oldest of them, applied 
for Letters of Administration to her 
estate in the late Chief Court of Lower 
Burma 'in 19 L7 It was tlien stated that 
she left eight children, six of whom'aro 
the defendants in the present case, one 
has died and one has apparently disap- 
peared from the xirocoedings altogether 
Letters of Administration wero issued to 
Tan Po Shwe and ho proceeded to deal 
with the estate Ho aiiplied to the Court 
for permission to sell the - immovable pro- 
perty and permission was granted The 
estate of the deceased was admittedly en- 
cumbered and to pay oft the debts due ho 
mortgaged the property now in question 
for Rs 40,000 by registered mortgage 
bond The liability on this mortgage 
bond is admitted by all the defendants, 
but a considerable part of this debt has 
been paid back. Afterwards a second 
mortgage over the same property for 
Rs 15,000 was executed The title-deeds 
of the property had been deposited with 
the plaintiff firm and afterwards defen- 
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dant 1 gave a letter of authority to the 
plaintiffs authorizing them to lend fur- 
ther sums of money on promissory notes 
to Tan Babu and his clerk, Tan Kya Lu, 
and it was agreed that the sums so ad- 
vanced should constitute a further lien on 
the properties already mortgaged In 
this way considerable sums of money were 
advanced and the plaint shows that the 
total debt outstanding at the time of fil- 
ing of the suit \^as Rs 1,07,340-6-0 

Various defences are raised, and I will 
deal with them in order 

In the first place it is argued that, as 
the Letters of Administration were issued 
to Tan Po Shwe under the Probate and 
Administration Act and he never got per- 
mission from the Court to mortgage the 
immovable property of the deceased, 
these mortgages are bad, except, of course, 
so far as they aie admitted. In reply to 
this, it IS urged that the deceased, Ma 
Twe, although described in the applica- 
tion for Letters of Administration as a 
Chinese Buddhist, was, in fact, a Karan 
Christian, and how she came to be descri- 
bed as a Chinese Buddhist is not explained. 
It would seem that her husband was a 
Chinaman, but his religion is doubtful 
Be that as it may, however, there can bo 
no doubt that, had Ma Twe been correctly 
described in the application for Letters of 
Administration, the Letters would have 
issued under the Succession Act, and, in 
that ease, the mortgage by the adminis- 
trator would have been good It is 
argued that, as the Letters should have 
been issued under tlie Succession Act, the 
administrator had the powcis to mortgage 
that he would have had, had they been 
correctly issued Tlie argument in iny 
opinion, fails The letters must be taken 
to give the powers that they appear to 
give upon their face until they are revoked 
or altered. 

No cise directly in point has been 
quoted, but for the converse there is 
authority vide Dehendra Nath Dutt 
v. Adminisii ator General of Bengal (l) 
In that case Letters of Administration 
which were issued owing to the fraud of 
the applicant an<l which, therefore, might 
be considered as had from the start were 
nevertheless held to be good until and un- 
less they were revoked In the same way 
I hold that Letters issued under the Pro- 
bate and Administration Act must bo re- 

(1) [1908] 35 Cal. 955=85 I. A 103=12 0 W. 

N. 802=8 C. L. J. 94 (P. C ), 


regarded as being under that Act and 
giving only the powers that they could 
give under that Act until and unless the 
powers under them are extended by the 
Letters being altered to Letters under the 
Succession Act The case of Ma Yait v 
Maimg Chit Maung (2), was quoted as 
being authority for beginning the admi- 
nistration under the Probate and Admi- 
nistration Act and completing it under 
the Succession Act But in that case, no 
question of the powers of the administra- 
tor was gone into Originally, Letters of 
Administration were taken out under the 
Probate and Administration Act, bub the 
Privy Council decided that, as the deceased 
was a person whose -estate had to devolve 
according to the rules laid down in the 
Succession Act, tlie administrator would 
have to divide the property among the 
heirs in accordance with the rules ot the 
Succession Act 

It is true that the administrator got 
permission to sell, but permission to Sill 
does not ipso facto give permission to 
moitgage vide Bam Dhon Dhor v 
Sharf’Ud-dni (3). 

Under the Letters of Ad mini stra I ion- 
issued, then, I must hold that Tan Po 
Shwe had not got power to hind the in- 
terests of the heirs The case, however^ 
cannot be disposed of so easily Various 
heirs had given Tan Po Shwe direct autho- 
iity to act on their behalf under powers- 
of-attoiney Ex M is a power of at- 
torney given by Tan Lon Dan, defendant 
5 to Tan Po Shwe This authoiizes. 
h.im to do various things in the w^ay ot 
adiinnietering the estate and carrying on 
the family business of Maung Gwan Tiie 
power, how’ever, contains a paragraph 

Tt IS hereby expressly provided that nothing 
herein contained will authunzo the agent to 
contract debts etc " 

It is impossible to say that under this 
power Tan Lon Dan authorized Tan Po- 
Shwe to mortgage his interest in the* 
family property 

Ex N IS a pow^er-of-attorney given by 
Tan Ma Pu, Tan Pu Su and Tan Babu to- 
Tan Po Shwe This also authorizes Tan- 
Po Shwe to deal with the administration 
of the estate, but being differently worded 
it does directly give him authority bo 
deal with the estate 

*'to pay oi! all debts and oncnmbrances duo to 
the said estate, by soiling mortgaging or in any 

(2) A. I. R. 1922 P. C. 197=49 Cal. 310=4ft 
I. A. 553 (P.C.). 

(3) [1916] 9 Bur. L. T. 236=34 I. C. 126. 
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other Avay alienating any part of tbs estate, if 
necessary etc.” 

After this power-of-attorney had been 
given by these three defendants it is im- 
possible for them to say that Tan Po 
Shwo had not got their direct authority 
to mortgage and encumber the estate pro- 
perty. 

The remaining defendant Tan Kyauk 
Ho has apparently given no power-of-at- 
tori^ey to Tan Po Shwe His position then 
would apparently be that Tan Po Shwe 
could not bind his interest. It seems, 
however, that he had no interest to bind 
at all 

The point was overlooked in the lower 
Court it would seem, but the record con- 
tains a statement repeated more than once 
by Tan Po Shwe that Tan Kyauk Ho was 
not the son of Ma Twe He was the son 
of Ma Two’s husband by a Chinese wife 
and Tan Kyauk Ho himself never went 
to the witness-box to deny this, and the 
statement is completely unrebutted I 
will refer to this later on in the ]udg- 
njcnt. 

Another defence raised on behalf of Ma 
Pu and Ma Pu Su was that they were 
insane generally and tliat their interests 
could not be bound I have been through 
the oral evidence on this point, and the 
conclusion I have come to is that they are 
persons liable at times to fits of insanity 
The evidence of Dr San C Po is really to 
the effect He says that Ma Pu Su had 
attacks of epilepsy which have rendered 
her unsound and that Ma Pu has been 
treated out oil for years for melancholia, 
general infirmity of the mind In cross- 
examination, it appears that their normil 
condition is one of sanity It is only at 
times that they are of unsound mind, and 
as they gave Tan Po Shwe authority to 
apply for Letters of Administration on 
their behalf and.also gave him a power-of- 
attorney, authorizing him to deal with 
their interests they must prove to invali- 
date these acts that at the time they did 
them they wore in one of their insane 
fits. Of this there is no evidence The 
medical evidence is that Ma Pu Su is 
liable to become uncontrollable under any 
excitement or even at the sight of new 
faces But the proceedings in the late 
Chief Court of Lower Burma, when 
Letters of Administration were applied for 
show that she was able to come to Ran- 
goon, and sign a paper agreeing to the 
issue of Letters of Administration to Tan 


Po Shwe in the presence of her Rangoon 
lawyer. This story suggests that her 
agoraphobia was not of a very pronounced 
type This defence of insanity must, I 
think, be held of no avail 

Then it is argued that it has not been 
proved that this money was applied for 
the benefit of this estate, or for the bene- 
fit of the family business In my opinion, 
there was no need for the creditorto make 
enquiries with regard to the disposal of 
money He was dealing with a man whose 
authority to deal with the property lay 
in his possession by Letter-s of Adminis- 
tration and powers-of-attorney from the 
heirs, with whom we are now concerned. 
A man with this authority may he dealt 
with safely, provided he keeps within the 
limits of his authority and to the extent 
of his authority If every man who did 
business with an attorney had to go ho- 
Yond the four corners of the power-of- 
attorney and had to enquire into the des- 
tination of the money which he lent and 
so on, ordinary business would be impos- 
sible I cm see where the argument 
comes from. It comes from the various! 
cases of persons who deal with the karta 
of a joint Hindu family, but the special 
rules applying to a karta of a Hindu joint 
family do nob apply to people acting under 
povvers-of-attorney 

It was argued that the agreement Ex 0 
forbids Tan Po Shwe to encumber the 
estate or incur any loin as administrator. 
This is quite true, and it is also a fact 
that the dite of this agreement is subse- 
quent to the date of the power-of-attorney 
Ex N As against third pirties, however, 
none of the defendants can claim this to be 
a revocation of the power-of-attorney Ex. 
M It may ho good as hetwosn the defen- 
dants themselves, hut with that we are not 
concerned. If by means of Ex 0 any of the 
remaining defendants wished to alter the 
terras of Ex N it was their duty to with- 
draw Ex. N in order that Tan Po Shwe 
should not hold it out as an authority in 
his favour as against third pirties 

One further point must be touched on 
and that is that Lon Dan, defendant 5, the 
only one of the defendants who took tho 
precaution of expressly forbidding Tan Po 
Shwe to encumber the estate, admits his 
liability not only for the money due on 
original Rs. 40,000 mortgage bond Ex A 
but he also admits liability for a further 
Rs. 6,000 which he received out of the 
money borrowed from the plaintiff’s firm. 
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As a result, therefore, I would hold 
that Tan Po Shwe, defendant 1 is res- 
ponsible personally and as an heir for the 
whole of the money due Tan Bibu, Tan 
Ma Pa, and Tan Pu Su are responsible to 
the full extent of their interests m the 
estate, and also personally because they 
authorized Tan Po Shwe to borrow this 
money Tan Lon Dan cannot bo held res- 
ponsible for anything more than he ad- 
mits liability for, because Tan Po Shwe’s 
power to mortgage comes not from the 
Letters of Administration given to him. 
Tan Lon Dan admits liability for the re- 
mainder of the debt due on Ex A and for 
the further sum of Rs 6,000 It does not 
seem to be stated wliichsum of Rs 15,000 
provided this Rs 6,000 for Tan Lon Dan 
[ must, therefore, say that he is liable for 
Rs 6,000 with interest from 17th August 
1919 

As regards Kyauk Ho as he is not an 
heir, I do not see how it is possible to 
charge him with any liability under any 
of the mortgages. None of the mortgaged 
properties belongs to him and he has given 
Tan Po Shwe no authority to borrow on 
his behalf 

Turning now to the two appeals that 
have been filed: with regard to appeal No 
199/20 this m the main is successful, for 
I am of opinion that Tan Ma Pu and Tan 
Pu Su are both liable for the money hor- 
rowe J 

As regards Tan Kyauk Ho, I tlnnk the 
appeal must be said to have failed, because 
1 can place no liability on him, but he 
will not get any henolib out ol this, for 1 
liold that he has no inteiesb in the estate 

As regards aiipeal No 206/26, in this 
appeal the first three appellants are quite 
unsiiccesslnl Appellant 4 Tan Lon Dan 
is successful to a certain extent, for I 
Iiold that he is onlv responsible on Ex A 
and for tlio fuftiier sum of Rs 6,000 whicli 
he received 

In this ayipeal Kyauk Ho must be re- 
garded as nn successful, 1 think As a 
result the decree of the lower Court will 
be varied The phiintilf will got a decree 
for the full amount claimed against the 
interest of the first four defendants He 
will get a decree against Tan Lon Dan 
and his interest in the property to the 
extent of the amount due on Ex A to. 
gether with Rs 6,000 with interest out of 
the promissory note dated 17th August 
1919, which will be a charge on Tan Lon 
Dan’s interests The interests of these 


five defendants will be declared as 1/5 
each, so that the plaintiff will be entitled 
to sell the whole interest in the mort- 
gaged property 

As regards Kyauk Ho the claim will be 
dismissed without costs The plaintiff- 
appellant in appeal No 199/26 will get 
his costs of the appeal against Tan Ma Pu 
and Tan Pu Su and in Appeal No 266/26, 
the plaintitl-respondent will get one-half 
of his costs against first three defendant- 
appellants 

Das, J — I concur 
S N /r.K Bezree varied 
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Pratt, Opfg C J , and Cunliffe, J. 

A K. A C. T V V Chettyar — Appli- 
cant 

CommifiSioner of Income-Tax — Op" 
posite Paity 

Civil Misc Appln No 26 of 1928, De- 
cided on 16 th July 1928 

afe Income-lax Act, S 30, proviso — Meanins; 
explained — Assessment under S 23 (4) fol- 
lowed by refusal to make fresh assessment 
under S 27 does not come under proviso. 

Assessment under S. 23 (4) and ii dismissL I 
of ail application under S 27 for a fresh assess- 
ment, IS not an assessment made under S 23 (4) 
read with S 27 which would procludo an appeal 
being filed from it under the proviso to S. 30 
What the proviso means is that there shall be 
no appeal against (i) an assessment made under 
S 2:3 (4) and ( 11 ) when the assessment under 

S. 23 (4) IS cancelled and a fresh assessment 

under S 27 is madi- [P 9 C 2] 

Clark and Venhatram — for Applicant. 

A Efjga? — for the Crown 

Judgment — This is an application for 
a mandamus to comiiel the Commissioner 
of Income-tax to state a case under S 66, 
Income-tax Act The facts are sob forth 
at length in the apiilication The A K 
A Firm of Rangoon, which consisted 
of two partners the applicant A K. A C. 
T V V Chettyar and A K A C T 
A L Alagappa ClietLiar, discontinued 
business in August 1925, the assets were 
divided between the two -partners, who 
have been since carrying on business as 
sepaiate joint family firms under the 
styles of A K A C T V and A K C 

T. A L respectively. 

For the financial year 1925-26 notice 
was served on the then agent of the 
AKA Firm on 8th April 1925 to 
make a return for income-tax purposes 
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Applicant eventually made a return and 
claimed the benefit of S 25 (3), Income- 
tax Act as the firm had been dissolved. 
Applicant objected to producing the books 
of the firm, and to the proposed method 
of assessment Ultimately the Income- 
tax Officer peremptorily settled 31st 
March 1926, for the production of ac- 
counts The accounts were not pro- 
duced and the officer made an assessment 
ex parte against each member of the A K. 
A Firm Applicant appealed to the 
Assistant Commissioner who dismissed 
his appeal, and loft him to apply for a 
fresh assessment under S. 27 An appli- 
cation was made under S 27 but was re- 
fused An appeal to Commissioner of 
Income-tax was unsuccessful The Com- 
missioner was asked but declined to make 
a reference to this Court, hence the pre- 
sent application under S 66 (3) for an 
order to state a case on specified points 
of 1 iw 

A preliminary objection has been taken 
by the Go^ eminent Advocate that the 
application is incomptent since no appeal 
lies to the Assistant Commissioner from 
iliG order refusing to make a fresh assess- 
ment under S 27 It is contended that 
the proviso to S 30 that no appeal shall 
lie in respect of an assessment made under 
ub-S (4), S 23, or under that sub- 
seution read with R 27 precludes such an 
appeal, since it must be taken that, the 
Ofiicor having dismissed the applicition 
for a fresh assessment under S 27, there 
remains an assessment under sub-S (4), 
S 23, read with S 27 

The contention is clcarlv not maintain- 
able Tlierc was an aj)plicatiou for a 
fresh assessment under S 27, which was 
refused Tlie assessment under S 23 (4) 
was not cancelled There was not therc- 
foie an assessment under S 23 (4) road 
with S 27 as argued A refusal to make 
an assessment IS not an assessment 8 30 
definitely provides for an appeal against 
a refusal of an Income-tax Officer to make 
a fresh assessment under S 27 What 
the proviso clearly means is (l) that there 
slrall bo no appeal against an assessment 
made under S 23 (4) and (2) that when 
an assessment under S 23 (4) has been 
cancelled under S 27 and a fresh assess- 
ment made there shall also be no appeal: 
that 19 to say that if the assessee succcedg 
in his effort to obtain a fresh assessment 
under S 27 ho shall be debarred from ap- 
pealing against that fresh assessment. 


The assessee in nob precluded by the pro- 
viso from preferring the appeal against 
the refusal to make a fresh assessment 
under S 27, which is allowed in the body 
of S 30 

In lus order rejecting the two applica- 
tions for a reference to this Court under 
S 66 (2) on a number of questions the 
Commissioner of Income-tax took the view 
that the only questions for decision were 
of pure fact viz whether applicants had 
a reasonable opportunity of complying 
with the Income-tax Officer’s notice and 
whether there was an adequate reason 
for non-production of accounts There 
was therefore nn question of hi*v to refer 
We consider that the only question for 
determination was whether applicant had 
sufficient cause for non-cornplianco with 
Income-tax Officer’s notices He obvi- 
ously had not, and wo see no reason to 
think the findings of fact wrong Appli- 
cant and hia quondam pi-rtner were obvi- 
ously placing OA’Grv obstacle in the way 
of a just assessment and they have only 
themselves to thank, if the result of their 
efforts IS that they have been assessed in 
a way and under a section, which they 
do not like Wo do nob feel called upon 
to require the Commissiouer to state a 
case upon any of the points raised before 
us The application is dismissed with 
costs Advocate’s foe five gold mohurs. 

M N /ll K Application dismissed. 
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Carr, J. 

Ma Nyun — Appcllaib 

V 

Mauiifj San Mya and anothei — Res- 
pondents 

Special Second Appeal No 52 of 1928, 
Decided on IBtli June 1928, from judg- 
ment of Dist Judge, Tharrawaddy, in 
Civil Appeal No 102 of 1^27. 

=2? Stamp Act, S 36 — Insuff iciently 

•tamped promissory note admitted by trial 
Court — Admissibility of the document can- 
not be questioned in appeal 

Tho triiil Court purporting to act under 
S. S'? blit ovtirlookiiig its proviso (a) admitted 
an jiisuflicieiitly stanipod promissory note in 
evidence after recovering penalty. 

\ Held that the terms of lS. 36 are exceed- 
ingly wide and they undoubtedly refer to any 
document which has, in fact, been admitted 
ill evidence, and are Ruihcieiit to cover the 
case of a promissory note or any other docu- 
ment to which proviso (a) to S. 35 is not appli- 
cable. So under S 36 the appellate Court can- 
not question the admissibility cf the docu- 
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jnent. 2 L. B. B. 103, Held wrongly decided: 
14 Bom, 102 and IS Bom, 369, Dist.. 2 U. B. R. 
Stamp -36 ; 13 Bom. 449 (F.B ), 3 Cal. 787; and 
12 Cal. 04, Foil. [P IOC 2] 

Paio Tun — for Appellant. 

Kin U — for Respondents 

Judgment — This was a suit on a pro- 
missory-note Both tiie Courts below have 
agreed that the plaintiff proved the exe- 
cution of the note The Township Court 
on that finding gave a decree for the 
plaintiff, but, on appeal, the District 
Court reversed that decision on the 
ground that the promissory-note sued 
upon was insufficiently stamped The 
facts as regards the promissory-note were 
that it was for Rs. 600 and stamped 
with one one-anna stamp only As it 
should have been stamped with two-annas 
the Township Judge impounded it and 
levied the deficient duty of one-anna and 
A penalty of Rs 5 purporting to act 
under S 35, Stamp Act He was wrong 
in his action, having overlooker] the fact 
that proviso (a) to S 35 does not apply 
to a promissory- note However, he did 
levy the duty and penalty and he did 
admit the promissory-note in evidence 
The District Judge was right in his 
finding that the note could not properly 
have been admitted in evidence He 
held on the authority of Maung Ba 
Kywan v Ma Kyi Kyee (1) that S 36 
did not apply in this case and, therefore, 
on his finding that the note was inadmis- 
sible he set aside the decree and dismis- 
sed the plaintiff’s suit 

In the case relied upon by tiio 
District Judge, Fox J held, that S 36 
Stamp Act, was not applicable to a pro- 
missory-note Ho said that the Town- 
ship Court iiy admitting and acting on 
the document had acted illegally and that 
that illegality could be corrected by an 
appellate Court He remarked that the 
cases of 5 A lialli v Caramah 
Fazal (2) and Chenbasappa v Lakshman 
liamchandra (3) supported liis view. 
That appears to be the latest reported 
Lower Burma dicision on this point. 
There is, however, an Upper Burma case, 
Ml Ke V Nga Kan Gyi (4) in which 
the Judicial Commissioner, now Sir 
George Shaw, expressly dissented from 
Fox, J’s ruling He said in his judgment 
that the Bombay cases relied upon 
“(I)~[1903j 2 L b7k7i03. 

(2) flfi90] 14 Bom. 102. 

(3) [1894] 18 Bom. 369. 

(4) [1907-03] 2 U. B. R. Stamp 36. 
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in the Lower Burma decision did not deal 
with the point for determination I 
have myself referred to those cases and 
I entirely agree with hia view. 

The terms of R 36, Stamp Act, are, 
exceedingly wide and in their plain ordi-[ 
nary meaning they undoubtedly refer toi 
any document which has, in fact, been! 
admitted in evidence, and are sufficient; 
to cover the case of a promissory-note orj 
of any other document to which pro-| 
viso (a) to S. 35 is not applicible Therei 
are a number of other cases in which the 
view taken by Sir George Shaw has been 
taken These refer to earlier Stamp Acts 
but there is no material difference bet- 
ween the relevant provisions of those 
Acts and those of the Act now in force. 
In Devachand v Iliraohand Kama- 
raj (5), the document in question was a 
promissory-note hut the Judge of the 
trial Court held that it was a bond and 
admitted it in evidence on payment of 
duty and penalty Liter, before the suit 
had been decided, his successor formed 
the opinion that the document was a pro- 
missory-note and that its admission in 
evidence was illegal On that ground, 
therefore, he dismissed the suit A Full 
Bencli of three Judges of the Bombay 
High Court held that the promissory- 
note having once been admitted in o\ i- 
dence could not afterwards bo rejected on 
the ground that it was not duly stamped . 
In Khoob Lall v Jungle Singh (6), the 
tiial Court held that the document before 
it was not a promissory- note hut a letter 
of agreement and admitted it in evidence 
on payment of penalty Before the High 
Court it was argued that the document 
was, in fact, a promissory -note and that 
it being a proinissorynote S 39 of Act 
18 of 1869'' was nob a^iplicable The 
Calcutta High Court held that the ad- 
missibility of the document could nob 
be questioned in appeal. 

In Panchanand Dass v Tarainoni 
Chowdrain (7) the document in question 
was held by the trial Court to be a bond 
and it was admitted on payment of duty 
and penalty The first appellate Court 
held that the document was a promis- 
sory-note and was not admissible in evi- 
dence and therefore reversed the decision. 

* [Sbamp Duties Act repealed by Stamp Act I 

of 1870 which in its turn has boon repealed 

by the prebent Stamp Act 2 of 1099— Ed.] 

(5) [1009] 13 Bom, 449 (F.B ). 

(6) [1870] 3 Cnl. 787=2 C. L. R. 439. 

(7) [1886] 12 Cal. C4. 


Ma Nyun V. Maung San Mya (Carr, J.) 
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It was held by the High Court that the 
Subordinate Judge sitting in appeal had 
no authority to review the question of 
the admission of the document It held 
that the Stamp Act, 1 of 1879, gover- 
ned the cases and that under pro- 
viso of S 34 of that Act, which was 
essentially identical with S 36 of the pre- 
sent Act, the admission of the document 
could not be questioned in appeal All 
these cases are directly relevant to the 
qifestion now before me and they all sup- 
port what in my view is the plain mean- 
ing of S 3G. In rnyopinion, therefore, the 
decision of Fox, J in Maung Ba Kyican v 
Ma Kyi Kyee (l) was wiong I there- 
fore allow this appeal, set aside the judg- 
mont and decree of the District Court 
and restore those of the Townsliip Court 
The respondents will pay appellant’s 
costs in all Courts 

M N /n K. Appeal allowed 
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Maung Ba, J 

Ma Kalaif Ma and another — Appli- 
cants 

V 

Emperoi — Opposite Party 
Criminal Revn No G86-A of 1928, De- 
cided on 28th Juno 1928, from order of 
Township Magistrate, Pyinmana, in Cri- 
minal Regular Trial No 124 of 1928 
sfc RailwayB Act, S 113 — Application under 
Sub-S.4 is not a criminal prosecution — Court 
has no power to fine or to order imprison' 
ment in default. 

An appliCuibion unrip r S. 113 (4) is not a pio" 
Sij'sution for criminal ofience and on such ap- 
plication the Magistrate has no power to fiiio 
the defaulter or to order a soiitenco of impii- 
sonment in default of such fine. The M.igis- 
trato ran only direct him to pay the faro and 
the excess charge under sub-S (d) and then 
proceed to recover it as if it wore a lino 

LP 11 C 1, 2] 

Judgment. — The Magistrate was quite 
correct in considering that S 112, Rail- 
ways Act, did not apply to this case and 
that action could only he taken under sub- 
S (2), S 1L3, but his procedure under 
this latter section was entirely miscon- 
ceived An application under sub- S (4), 
S. 113, Railways Act, is not a prosecution 
for a criminal offence It should be re- 
gistered as a Criminal Miscelluneous Case 
and net as a Regular Trial. The Magis- 
trate, on an application under this section, 
'has no power to fine the respondent or to 
lorder a sentence of imprisonment in de- 


fault of such fine All that the Magis- 
trate can do is to direct the respondent tc| 
pay the fare and excess charge, referred to| 
in suh-S (3), S 113, and then proceed toi 
recover it as if it were a fine. In fact.j 
the Magistrate is compelled to do this and 
has no authr^rity to enter into the merits 
of the matter The Magistrate should 
study the provisions of S 113 and S. 132> 
Railways Act, and also General Letter 
No 17 of 1926 of this Court, which sets 
out the circumstances under which a per- 
son proceeded against under S 113 may 
be detained in custody 

Consequently m the present case the 
fines of Rs 7 each, imposed on the two 
respondents, and the sentence of ten days' 
imprisonment passed in default of pay- 
ment were entirely illegal All that the 
Magistrate could do was to order each of 
the respondents to iiay the deficit railway 
fare of six annas and six pies, plus an 
excess charge of the same amount. Con- 
sequently the amount of deficit fare plus 
excess charge to be recovered from each 
respondent was 13 annas This amount 
should now bo deducted from the amounts 
of fares and fines deposited by the respon- 
dents and the balance should be refunded 
to^hem The amounts so recovered under 
sub-S (4), S 113, must be paid to the 
railway administration It is noticed that 
in regard to the deficit fares of 13 annas 
already recovered this has not been done. 

M N /il K Order set aside 
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B\guley, J 

Basudev — Appellant 

V 

Bidedii and another — Respondent. 

Second Apiieal No 733 of 1927, Decided 
on 2jtli June 1928, fiom judgment of 
Dist Judge, Insein, in Civil Appeal No. 41 
of 1927. 

^ Civil P. C , O 41, R. 17 — Rule empowers 
Court to adjourn a case — For default, appel- 
late Court should not pass order without 
hearing appellant’s advocate. 

Order 41, K. 17, i? intondocl to give the Court; 
power to adjourn a case, if it thinks fit. It 
socm.s di.stinctly unfair that for default, the 
appellate Court may pass an order without 
hearing the appellant’s advocate or without 
hearing the appellant, which would ontireU 
preclude him from even afterwards que.stioning 
the finding of fact. A. I. R. 1923 Mad. 13, Foil. 

[P 12 C 2] 

N K Bhallacharya — for Appellant. 

P B. Sen — for Respondents. 
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Judgment. — This is an appeal against 
a decree of the District Court of Insein 
confirming a decree passed by the Town- 
ship Court of Insein The history of the 
appeal in the lower lower Court is rather 
peculiar It was filed on 13th June and 
admitted the next day after hearing the 
appellant’s advocate It was adjouruel 
twice and then on 29th July, when advo- 
cates for both sides were present, the 
learned Additional District Judge came 
to tiie conclusion that another witness 
ought to be examined He cited that 
^witness and examined him. It was then 
found that some documents were missing 
and they were sent for Finally, on 2nd 
^^epterahor 1927, the case came up for hear- 
ing Tile documents appirently had still 
not been received The appellant’s advocate 
asked for an adjournment as he was en- 
gaged elsewhere The learned Judge refused 
the adjournment, hut gave him an hour 
and a half in which to deal with his other 
work The hour and a half expired and 
another half hour and as the appellant’s 
advocate still had not come, the lexrned 
Judge stated in the diary that ho would 
IJ'iss orders without the help of the advo- 
■cite Whether the advoc.ite for the res- 
pondent still remained present is not clear 
Iroin the diary order, but when the mitter 
was argued before mo by the same advo- 
cates who appeared in the lower appelLate 
Court, no stress was laid on the fact, if it 
were a fact, that tlie respondent’s advo- 
cate was still present The order of the 
lower appellate Court when passed dis- 
missed the appeal on the merits and, 
tlierefore, the appellant will be debarred 
from questioning any finding of fact in 
second appeal. 

The question before this Court is whe- 
ther the lower appellate Court had power 
to pass an order on the merits without hav- 
ing heard the appellant’s advocite in full 
There appears to be a cise similar to the 
present one in the Madras Muham- 

mad V Manavikrnma (i) In this case, 
what happened before the lower appellate 
Court was that there was no aiipoarance 
on behalf of the axipollant and the lower 
appellate Court passed an order dismissing 
the appeal on the merits Both Judges 
on the appellate Bench passed separate 
orders in which they came to the conclu- 
sion that an order dealing with the merits 
in the absence of the appellant’s advocate 
was an illegal orde r. Un d er the previous 
Hi) A. I. R. 1923 Mad. 13^45 Mad. 882. 
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Code, there is ample authority for holding 
that an appeal dismissed under these cir- 
cumstances must be one dismissed for 
default, but the wording of 0 41, R 17 
IS not quite the same as the wording of 
old S 556 The present order runs 

"Whore, on tho dato fixed . , . the appel- 
lant do39 not appaar when tho appsal is called 
on for hoaring, the Court may mako an order 
that the appeal bo dismissod," 

The old section rin “the appeal shall he 
dismissed for default "The point for con- 
sideration is whether the present wording 
of tho section makes it possible for a Judge 
to dismiss an appeal on its merits 
In the Madras case quoted, the Bench 
were of opinion that consideration of tho 
merits could not he gone into when 0 41, 
R 17 applied There seems to he an ab- 
sence of authority on the point, this being 
tho only ofticially reported cise Thorn are 
two unnHiciallv reported decisions of tho 
Patna High Court, oich by a single Judge, 
hut as these two decisions are directly at 
variance to one another, it is iinpossililo 
to gain much idea from them 

My own view is that 0 41, R 17 is 
intended to give the Court power to ad-' 
journ a case if it thinks fit It seems 
distinctly unfair that for default the ap- 
pellate Court may pass an ordoi without 
liearing the appellant’s advocate or with- 
out hearing tho appellant, which will| 
entirely preclude him from ever aftor-i 
wards questioning the find-ings of fact | 
This being tho cise and following tlie 
Madras ruling, 1 set aside tho order of 
tho loarnol Ailditioiial District Judge as 
ultra vires and I direct him to restore the 
appeal to tlie file and dispose of it accord- 
ing to law As this trouble has arisen 
through tho default of the appellant, [ 
direct that ho do piy the costs of respon- 
dent in this Court whatever iiiiy he the 
outcome of the appcil and ho will also 
pay the costs of the respondent already 
awarded to him in the Com t of tho Addi- 
tional District Judge When the District 
Court comes to a fresh finding after hear- 
ing both sides, it will pass an order for 
costs independent of its first order 
S L /n K Order set aside 
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Chari, J 
Afazuddin —Appellant 
v 

Howell and Respondents. 

Second Appeal No 47 of 1925, Decided 
on 23rd June 1920. 


Afazuddin v Howell 
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Civil P C., O. 21, R. 84— Auciion-pur- tion. In the Patna case, it is stated that 


chaser whose bid is accepted by fall of ham- 
mer, can withdraw offer before acceptance 
by Court without liability of paying deficit 
on resale. 

An execution sale ia not complete until the 
presiding officer of the Court accepts the bid 
and declares the bidder to bo the purchaser, 
The highest bid when the hammer falls is 
merely a conditional bid, which it is opoii to 
the Court to accept or not and it must, there- 
fore, equally be open to the purchaser to with- 
draw his offer before it la accepted by the 
Court. If he fails to pay the 25 per cent, before 
Court’s acceptance, though after the fall of 
hammer, he is not liable for difference if the 
property is resold A I R. 1923 Cal. 316 , 
A. I. i^.■'l925 Mad. 318, and A I. R 1923 Pat 
525, Poll. [P 13. C 1, 2] 

Tun Aung Gy aw — for Appellant 

Jeejeebhoy — for Eespondonts 

Judgment — This case comes before 
mo for disposal on a point raised in my 
ludfe^ment some time af^o As the iioint was 
one winch was raised by me after the 
arfiument had closed, I posted the case 
lor further argument which was heard 
only to-day on account of some of the 
parties being dead and their legal repre- 
sentatives having to be brought on the 
record 

The point now for consideration is 
whether a person who has not been dec- 
lared a purchaser of iriiiiiovahle property 
in a Court auction sale, but whose bid 
had been accepted by tlie fall of the 
hammer and who fails to deposit the 25 
per cent of the amount of Ins purchase 
money, can be made liable for the diffe- 
rence in price when the property is sold 
immediately aftei 

I have already dealt with the facts of 
tdie case in my previous judgment and I 
have drawn attention to the fact that 
even the bailiff is not quite sure whether 
the person withdrew his offer before or 
after the fall of the hammer I thought 
at first it was necessary to remand the 
case for a finding whether the defaulting 
bidder had actually been declared to be 
the purchaser, but it is unnecessary in 
view of the evidence of the bailiff In 
the case to which I refer in my judgment, 
[Jaihahadur Jha v Matukdhari Jha (l) 
it was held that an execution sale is not 
complete until the presiding officer of the 
Court has acceptocl the bid and declared 
ithe bidder to be the purchaser under 
O 21, R H4 That rule clearly states 
that the bidder shall pay the 25 per 
cent deposit only after such declara- 
"^(irA. i 7R. 19^3“Pat. 525 = 2 Pat7548. 


the presiding officer of the Court to whom 
an order declaring that a person has pur- 
chased the property is submitted for sig- 
nature should enquire before signing the 
bid from the persons present in Court 
whether there is any advance on tlie 
highest bid given by the officer who con- 
ducted the sale This shows beyond all 
doubt that the highest bid at the time 
when the hammer fell was merely a 
conditional bid, which it was open to the- 
Court to accept or not If it is open to 
the Court to accept the bid or reject it, 
it must equally be open to the purchaser 
to withdraw his offer before it is accepted 
by the Court 

The learned advocate for the respondent 
wants to draw a distinction between the 
contract of an ordinary person and a bid 
at an auction sale I fail to see any dis- 
tinction whatever and if a bid can be kept 
lianging by the Court, it can equally be 
witiidrawn by the bidder Two cases 
reported in unauthorized reports, Faz\l 
Meah v Prosanna Kumar Hoy (2) anti 
liatyiasami Pillai v Sahapathy PiUai 
(3) deal with the same point In the 
first case, the Calcutta High Court held 
that an execution sale is not concluded 
when property is knocked down to a bid- 
der, even though he had made the neces- 
sary deposit of 25 per cent and the bid 
had been accepted by the Nazir In the 
Madras case, where the person conducting, 
tiio sale was a receiver and not a bailiff, 
the High Court lield that it is tlie accep- 
tance by the Court that constitutes the 
contract and that therefore the person 
who asserts that the Court officer had 
power to bind tbe Court by acceptance 
must prove it Under the rules of the 
Civil Courts Manual, the bailiff is undoub- 
tedly the officer of the Court who is 
authorized to conduct the sale, but this 
does not imply any power to accept an 
offer on behalf of the Court or to make a 
declaration that a bidder has become a 
Ijurchaser 

I hold, therefore, that it is open to a 
bidder to withdraw his offer, since his l^id 
IS nothing more than an offer, until th.it 
offer has been finally accepted by tlie 
Court and declaration made that he is the; 
purchaser II is liability to make a depo | 
sit of 25 per cent of tho purchasc-inonev 
only arises after such a declaration is 

(2) A I 11. 1923 C.il 31G 

(3) A I. U. 1925 Mad. 318. 
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^made. As he has withdrawn the offer 
before the declaration, ho cannot be held 
liable for any deficiency of price on a re- 
sale I therefore allow the appeal and 
sot aside the order of the lower Court 
directing the appellant to pay the defici- 
ency As the appellant’s nephew bought 
the property, he ought to be satisfied with 
the property and there will therefore be 
no order for the costs of the appeal 

S L /r K Ajiyeal alloued 
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Bagulev, J 

jS Ganguli — Accused — Applicant 
V 

Emperor — Opposite Party 

Criminal Revn No 544-B of 1927, 
Decided on 2l9t November 1927, from 
order of Eastern Suh-Divl Mag. Kangoon, 
D/- 23rd August 1927, in Criminal Sum- 
mary Trial No 404 of 1927 

(a) Motor* Vehicles Act, S. 5 — Road suffici- 
ent for four cars to pass abreast — Two cars 
going in one direction at 15 miles an hour — 
Another car coming from opposite direction 
— Person driving baby car at 2 3 miles per 
hour passing the two cars — He is not guilty 
of rash or negligent driving. 

Two curs were going undor 15 miloJi p*r 
hour along tho roid from South to North, and 
while anothor car cumo in tho opposite direc- 
tion from North to South, G’ s baby car passed 
the two cars going towards* tho North. G was 
going about 25 miles per lioui Th3 road was 
at the place 40 to 50 feet wide as would give 
ample room for 4 cars to pass abreast with any 
amount of room to spare. There was no trallic 
of any kind on the road at the tune except tho 
4 Cars G was not .shown to be over the wrong 
side of the road. 

Held, that there would bj ample room for a 
V 3 ry small car like that of G to pass without 
trenching on the right hand side of the road 
Even il ho did go slightly over the middle lino 
the car coming in tho opposite direction had 20 
feet in which to swing tu its left. G’s driving 
could not thorefore bo assumed to be reckless 
or negligent ; an estimate speed of 25 miles 
per hour could not be regarded as anything out 
of the ordinary, on that road. [F 14, C 2] 

(b) Criminal P. C., S. 230 — Compensation 

Whore a case is not wilfully falsa nor is 

there porvorsion or exaggeration of evidence, 
compensation .should not be awarded 

[F 14, C 2] 

M. A Rauf — for Applicant 

Order. — All that has been proved in 
this case is that there were 2 cars going 
along the roid from South to North, nnd 
while another car came in the opposite 
direction from North to South, the appli- 
cant passed the two cars going towards 
the North The two cars going North, 


were going at something under 20 miles 
per hour, the applicant was going about 
25 miles per hour, although his car being 
a Baby Peugeot, it may have seemed to be 
uninitiated as going faster The road is 
wide at tlie placci 40 to 50 feet, according 
to P W 2, and that would give 
ample room for 4 cars to pass abreast 
with any amount of room to spare There 
was no traffic of any kind on the road at 
the time except tho 4 cars, in question 
Whether the applicant was over , the 
wrong side of tho road, is not shown 
Cars going at 15 miles per hour are slow 
traffic fur cars, and they should bo well 
over to their left if they were being dri-' 
ven properly, and there would be ample' 
room for a very small car like that of the 
applicant to pass without trenching on 
the right hand side of the road Even if 
he did go slightly over tho middle line, 
the car coming in the opposite direction 
had 20 ft m which to swing to its left, 
and it might be expected to do so ; among 
decent drivers there must always be cer-: 
tain amount of give and take On these! 
facts tint have been proved I entirely faili 
to see whole reckless oi negligent, driving 
can be assumed i am iin.ible to feign! 
Ignorance of the usual conditions of onej 
of the best known roids in Eangoon, and' 
on that roid an estimate speed of 25 miles 
per hour cannot be regarded as anything 
out of the ordinary 

[ set aside tne conviction and sentence, 
and acquit the applicant I do not think 
that it is a case in which compensation 
should be awarded There is nothing to 
show that the case is wilfully false, nor 
does there seem to have been any perver- 
sion or exaggeration of the evidence. I 
merely do not consider that from the 
facts as state! by the complainant, and 
his witness, one is justified m assuming 
rashness and negligence 

n K Ar^.u^ed acquitted 
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Maung Ba, J. 

U Mo Gawn(/— Applicant 
v 

U Po Sin — Opposite Party 

Criminal Revn No. 2i4-B of 1928, 
Decided on 25tli July 1928. 

(a) Penal Code, Sa. 421 and 424 — Magii- 
Irate'i juriidickion ia not taken away by 
Preaidency Towna Inaolvency Act. 

Thj Fraaidincy Towns lusolvoacy Act does 
not take away a Magistrate’s jurisdiction to 
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"try the inHolvent for an offcnc3 under 3a. 421 
and 424 . 35 Bom. G3, Foil. [P 15 C Ij 

(b) Criminal P. C., S. 239 — Complainant 
■Jying before hearing — Offence non-com- 
poundable and non-cognizable — Magistrate 
can still proceed with the case. 

In a raao under Ss 421 and 424, Penal Code, 
the complainant died before the date of hear- 
ing. The Magistrate proceeded with the trial. 

Held ■ that the offences being non-compound- 
ablo, though non-cognizable, he was right in 
th'^ procedure he adopted. [P 15 C 2] 

Judgment —Applicant U Mo Gaung 
was a paddy broker He waa adjudicated 
insolvent by this Court. From the report 
of the Official Assignee it appears that 
lus house and its site wore mortgaged to 
Messrs Steel Brothers &, Compiny, Limi- 
ted But ho never mide over the Insur- 
ance Policy although the property was 
insured The house was destroyed by five 
and the agents of the Insurance Company 
informed the Official Assignee that they 
Irad paid the insolvent Rs 4,925 The 
insolvent concealed the insurance and the 
receipt of the assured amount not only 
from Messrs Steel Brothers but also from 
the Official Assignee and ho never made 
over the amount to the Oflicial Assignee 
Coiisociiiently the Official Assignee in his 
repoit expressed an opinion that the in- 
solvent was guilty of an act falling under 
S 103 (h) (ii), Presidency Towns Insol- 
vency Act or in other words that he hid 
made away witli or concealed part of his 
property 

U Po Sin, one of the creditors, applied 
to the [nsilvency Court to direct the in- 
solvent’s prosecution The learned Insol- 
vency Judge declined to do so, remarking 
that such prosecution was not recom- 
mended by the Official Assignee and that 
case was not of importance From that 
order an appeal was filed The learned 
Judges of the appellate Bench observed 
that it could not be doubted that there 
were grounds which prima facie, would 
justify an enquiry, but they declined - to 
interfere with the exercise of the Insol- 
vency Judge’s discretion. 

U Po Sin then filed a direct complaint 
to the District Magistrate charging U Mo 
Gaung with offences under Ss 42L and 424, 

[ P C. The complaint was in order, be- 
jciiuse, nothing contained in the Presidency 
iTowns Insolvency Act takes away a 
[Magistrate’s jurisdiction to try the insol- 
vent for an offence under those sections 
This view was held by a Bench of the 
Bombay High Court in Emperor v M H. 
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Bhat (l) The complaint was transferred 
to the Second Additional Magistrate, Ran- 
goon, for disposal. During the trial the 
Magistrate was transferred and the ac- 
cused person claimed a do novo trial 
The case was accordingly adjourned for 
three weeks to sumnon witnesses On 
the adjourned date the complainant’s 
advocate asked for an adjournment on the 
ground that he had a c-ise in the High 
Court The case was adjourned When 
the case was called on duo date the com- 
plainant was too ill to attend and the case 
was adjourned for nearly a montii When 
the case was called again the complainant 
was reported to have died The accused’s 
advocate asked the Magistrate to dis- 
charge his client under S 259, Criminal 
Procedure Code The Magistrate rejected 
that application From the order of re- 
jection this applicition fur revision has 
been filed 

Section 259 gives a Magistrate discre- 
tion to discharge the accused when in the 
case instituted upou the complaint the 
complainant is absent on any day fixed for 
the lieinng of tlio case and when the offence 
is one which may lawfully be compounded 
or when it is a non-cognizablo offence 
The offences under Ss 421 and 424 ’are, 
non-cognizablo but they are non-c:)mpound-l 
able ihe coiiiplainaiit has boon examined' 
and cross-ex imined Ilis evidence can' 
therefore, he used under S 33, Evidence;! 
Act The learned Magistrate has exercised 
his discretion and decided to proceed with 
the trial I see no sufficient reison to 
interfere with his exercise ut that discre- 
tion I therefore dismiss this applica- 
tion for revision 

^ dismissed 

(1) [1010] 35 Bom. G3 -7 1^0. 963 ^12” Bom- 

L. R. 750. 
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Carr, J 

Dayalal and Sons — Appellants 
v 

Ko Lon and anothei — Respondents 
Second Appeal No 7G9 of 1927, Deci- 
ded on 23rd July 1928, from judgment 
of Dist. Judge, Toungoo, in Civil Appeal 
No 123 of 1927. 

Evidence Act, S 119 — A tenant is estopped 
from denying his landlord's title till he sur- 
renders possession. 

A fcoiiaat who has bojii IqIj into possession 
cannot deny his landlord’s title however deEeo- 
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tive it may be, so long as he has not openly 
restored possession by surrender to his land- 
lord. [P 16 C 2] 

A person entered into possession of a house 
as a tenant of A and obtained legal title to it 
by a conveyance from B the true owner, and 
sued for a declaration that his landlord A had 
no title to the property. 

Held that he was estopped under S. 116 from 
denying his landlord’s title till be surrenders 
possession A I. H. 1915 P. C. 9G, Expl. and 
Foil. [P 16 C 2J 

P. H Sen — for Appelliirits 
So Nyun — for Eespondenfcs 
Judgment — The house in dispute 
in this case originally belonged to 
one U Tun U who appears to have 
lived in it along with his daughter Ma 
Dun until ho died. It seems that ho oc- 
cupied one floor while the defendant- 
appellants occupied the other When U 
Tun U died Ma Dun left the house leav- 
ing the defendants in possession of it 
The defendants claim that they had, in 
fact, bought the property from U Tun U 
before his death, hut had not obtained 
from him a registered conveyance The 
plaintiff came into occupation of the house 
as tenant of the defendants in 1924 This 
has been fountl in the present suit by the 
Sub-Divisional Court and had previously 
been found in two suits for rent brought 
by the defendants against the plaintiff 
After he had entered into occupation of 
the property as tenant of the defendants, 
the plaintiff obtained a registered con- 
veyance from Maiing Tha Dan as the legal 
representative of Ma Dun, wlio by then 
had died The plaintiff has rcniained in 
occupation of the property ever since lie 
entered into it as tenant of the defen- 
dants He now in this suit prays for a 
declaration of his ownership, for a de- 
claration that the defendants have no 
right to the property, and that they have 
no right to claim rent from him and for 
an injunction to restrain them from con- 
tinuing the second suit for rent above- 
mentioned, which has been decided since 
the institution of the present suit 

The question that arises in this appeal 
is whether the plaintiff is estopped under 
S 116, Evidence Act, from bringing this 
suit and denying his landlord’s title 
Both the Courts below liave hold that he 
is not estopped In my opinion, both the 
decisions are wrong and are based on an 
entire misconception of the law of estop- 
pel The Sub-Divisonal Judge held that 
if the plaintiff could prove that by his 
conveyance from Tha Dun he acquired the 
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legal title to the property it would show 
that his tenancy had determined as from 
the date of that conveyance He also 
argued that since the date of that con- 
veyance the plaintiff has been in posses- 
sion as owner of the property and not as a 
tenant The Distnet Judge took very 
much the same view. He referred to the 
decision of their Lordships of the Privy 
Council in the case of Dilas Kurwar v 
Desraj Banjit Singh (l) in which their 
Lordships held that’ 

‘ a tenant who has been let into possession! 
cannot deny hi.s landlord’s title however de- 
fective it may be so long sls he has not openly 
res tored poss'^ssion by surrender to his land- 
lord.?.” 

The District Judge further held that if 
the plaintiff was able to prove that by 
his conveyance he had obtained legal title 
that would show that the tenancy had 
determined from the date of that con- 
veyance I am unable to follow fully the 
arguments by which the Judge was able 
to hold that this present case did nob 
come within the ruling of the Privy 
Council above quoted In my opinion, it 
clearly does come within that ruling 

The whole case of the plaintiff depends 
on the allegation that the defendants, ins 
landlords, never had any title at all and 
that the property belonged to U Tun U 
and passed on his death to Ma Dun and 
on her death to the adiiiiriistratoi Tha 
Dun who, in his turn, conveyed it to the 
plaintiff' This clearly amounts to a de- 
nial of the defendants’ title at the time 
of the commencement of the tenancy, and 
it also, in iny opinion, clearly comes \^ itli- 
in the very explicit rule laid down by 
their Lordships of the Privy Council. 
Admittedly the plaintiff came into pos- 
session as tenant of the defendants and he 
has never surrendered possession to them. 
He IS, therefore, still a tenant, and, even 
if his lease itself has actually determined, 
he is still holding on under that lease 
and is still in possession of it as a tenant 
He is very clearly estopped from bringing 
this suit and will continue bo be estopped 
unless and until he delivers possession 
of the property to the defendants I allow 
this appeal, set aside the judgments and 
decrees of the Courts below and dismiss the 
plaintiff’s suit with costs in all Courts 

M N /li K Appeal alloned. 

(1) A. I R. 1915 P. C. 96=37 All. 557=42 
I. A. 202 (P. C ). 
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Bagulby, J 

Maung Kyaing and another — Appel- 
lants. 

V. 

P. L. T. A. B Chettyar Firm — Res- 
pondents. 

Second Appeal No. 722 of 1927, Deci- 
ded on 11th July 1928, from judgment of 
Dist. Judge, Pegu, in Civil Appeal No. 
125 of 1927. 

(a) CiviL P. C., S. 100 — Second appellato 
Court is not bound by deductions of lower 
Courts as to negligence — Whether certain 
facts constitute negligence is question of 
1 aw. 

Whether certain fAicta constitute negligence 
is a deduction from facts and appellate Court, 
though bound by the findings of fact by the 
lower Courts is not bound by their deductions 
from those facts 18 Cal. 23 (P.C ) and 20 Cal, 
99 {P.C ), Rel on. 48 Cal 1 at 16, lief. IP 18 C 2J 

Negligence cannot be imputed to a subse- 
quent purchaser of a lease, who, if he had made 
ordinary inquiries that an ordinary prudent 
man would have made in purchasing the lease, 
would not have come across anything which 
would have put him on an enquiry of a prior 
sale of the lease. [P 19 C 2] 

(b) Evidence Act, S. 115 — Laches — Length 
of delay and nature of acts done during the 
interval are material for estoppel. 

Where a prior purchaser of a lease had omi- 
ted (i) to get the original baso-do <1 from his 
vendor, (ii) to leport the purchase of the lease 
to the Collector as required , (iii) to get his 
name eutcred as owner of the lease in the Col- 
lector’s registers and (iv) to give notice to the 
subsequent purchasers of the lease of his claim 
to it as soon as he had reason to believe that 
the Bubsequont purchasers wore building on 
the land comprised in the Icaso, on a title 
which they might reasonably bo expected to 
regard as good 

Held, that the prior purchaser is estopped 
from asserting his title to the lease as against 
the subsequent purchasers. [P 19 0 2] 

Kya Gaing — for Appellants . 

Jeejeehhoy — for Respondents 

Judgment. — Tne facts of this case are 
fairly simple. One Ma Gun had a thirty- 
years lease'from Government of a certain 
holding (No. 48). The lease was in the 
ordinary form, with power of renewal un- 
der the Town and Village Lands Act. She 
sold this lease by a registered deed to the 
P L. T A R Firm. The firm sold the 
lease again to Ma Thein Yin, and Ma 
Thein Yin took the precaution of having 
the lease transferred to lier name in the 
Collector’s ofi&ce — a precaution which the 
P L. T A. R. Firm had never taken 
Subsequently, the P L T A. R. Firm 
bought the lease back again from Ma 
Thein Tin The then agent asked her to 
give them the lease, but she put him off 


with some excuse aud he took do further 
interest in the matter. The lease was 
not re-transferred to the P. L. T A. B. 
Firm, but the puchase from Ma TheiD 
Yin was by a duly registered deed Ma 
Thein Yiii being thus left in possession of 
the lease, proceeded to come to some 
arrangement with the Collector. She sur- 
rendered the lease to Government and re- 
ceived in place of it eight leases for por- 
tions of the original holding 48 The 
new plots were known as holding A 
48 to H-48 Part of the land reverted to 
Government and was used for roads and, 
presumably, conservancy Janes The lease 
of one of these new plots was sold to 
Maung Kyaing and Ma Mya Khin by a 
registered sale deed by -Ma Thein Yin. 
They got the new leabe of a small plot 
from Ma Them Yin and had it transferred 
to their name in the Collector’s records. 
The P. L T. A R Firm now sue Maung 
Kyaing and Ma Mya Khin for possession 
of this holding (No E-48) 

Unfortunately, as is so often the casOp 
the whole matter from end to end has 
been dealt with as though the parties 
were the absolute owners of the land. 
The plaint says in para 1: “That plain- 
tiff is the absolute owner of a piece of 
land,” and the defendants in para 4 of 
their written statement claim that they 
aie the absolute owners of the land As 
a matter of fact, all the interests that any 
of these parties had ever had in the land 
were only those of a lessee from Govern- 
ment on a certain lease The trial Court 
decreed the cldim. The issues which it 
framed were : 

(i) Whether the plaintiff was the owner of the 
land 111 suit, (i. e. holding E-48)? 

(ii) Whether the dofcDdaubs made a bona fide 
purchase of the land from the owner, Ma 
Them Yin, without the knowledge of the plain- 
tiff’s title*^ and, 

(in) Whether the plaintiff was estopped from 
disputing the sale between the defendants and 
Ma Them Yiu by his own act and conduct‘d 

The answers to the issues were as fol- 
lows : 

The first issue was answered in the aflBr- 
mative, that the plaintiff was the owner 
of the land This, of course, was entirely 
wrong The owner was Government. 
The plaintiff may have the right of a 
lessee, but nothing more than that. 
Issue 2 the trial Judge answered in the 
negative, holding that the defendants were 
not bona fide purchasers The reason for 
this is that he was of opinion that Maung 
Kyaing made no enquiries about the said 
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land before buying the lease from her, as 
Ma Thein Yin was a respectable person; 
and he held that, because Maung Kyaing 
failed to make a search in tlie registra- 
tion office, he could not be considered a 
bona fide purchaser. As regards issue 3. 
the trial Court answered this in the nega- 
tive, saying- 

"Thure i» nothing to show that tha plaintiffs 
hy tliBir dcrlaiation, act or omission inten- 
tionally caused the defendants to believe that 
Ma Them Yin was the owner of the said plot. 
This absence of intention on the plaintiffs’ 
part tak‘*s the case out of the law of estoppel 

m m tit 

On appeal hy Maung Kyaing and Ma 
Mya Klim, the learned District Judge 
cime to the same conclusion as the trial 
Court. In his judgiiiont lie discusses the 
question of whetiicr registration is notice 
or not, finally quoting their Lordships of 
the Privy Council in Tilakhari Lai v. 
Khedan Lai (l) to the elfect that notice 
cannot in all cases he imputed from the 
fact that a document can he found in the 
Register, and, therefore, he says that in the 
present instance it may be correct to say 
that the defendants did not havo notice of 
the plaintirts’ purchase After tins, liow- 
over, he proceeds to argue tliat, when there 
are two transferees, the second transferee 
takes the property subject to the claims 
of the first transferee; and that, because 
the first transferee in this case had taken 
the whole interest of Ma Them Yin, she 
had nothing to convey to the defendant- 
appellants. The question of estoppel, the 
learned Judge does not appear to have 
touched upon at all in his judgment 

In second appeal I am asked to hold 
that the plaintift-respondents were es- 
topped from claiming the land against the 
dofendant-appellanta, who were bona fide 
purchasers for valuable consideration 
without notice A preliminary imint was 
raised that, as negligence was a fact and 
not a matter of law, tiiis could not 
be raised m second appeal : vide 48 
Calcutta p. 1 at p 16, above quoted 
+ the proposition involved is not 
one of law but of fact, ^ ^ With 

this contention, I am unable to agree It 
is true that the lower Courts havo both 
oome to certain conclusions on facts I 
am bound by the facts which they have 
found, but I am not, in my opinion, bound 
by the deductions which they have made 
from those facts. 

There is no such thing aa “legal negli- 

'(1) A. I. R. 1921 P. C. 112=48 Cal. 1=47 I. A. 

1239 (P.O.). 


gence,” and * 'negligence’* is, I think, no- 
where defined. Whether certain facts con- 
stitute negligence is a deduction from 
those facts, and, although I am bound by 
the findings of fact by the lower appel- 
late Court, I am not bound by its deduc- 
tions from those facts. On this point I 
would refer to Durga Chowdharant v. 
Jeirahir Singh (2) and Bam Gopal v. 
Sliameskhaton (3) The facts, I have to 
take from the lower appellate Court. The 
point for consideration is: Of what 
transactions had Maung Kyaing notice, 
actual or coristiuctivo, at the time ha 
bought his lease of holding E-48 ? He 
certainly hatl before liim the lep-so issued 
hy the Collector or Ma Tlisin Yin, be- 
cause she transferred it Lu him He 
bought the lease on 16th August 1925, 
the date of the lease issued to Ma Tlieili 
Yin was 17th April 1925, foui months 
earlier The lease was, on the face of it, 
good, it had not been transferred to any- 
bodyelse Ma Them Ym was living on 
plot No 48, whicli had been broken up 
into these eight sub-plots, and* I have 
little doubt that an oidinary man would 
have bought that lease without enquiry 
like Mauug Kyaing 

A theoretically jinident man, however, 
perhaps should havo taken more care Ho 
would have to go to the registration 
office to SCO that Ma Them Yin had not 
parted witli hei interest in this lease. 
But I am not quite sure that an ordinary 
man of ordinary prudence would have 
gone behind the lease issued by the Col- 
lector to Ma Thein Yin Supposing wa 
take a i.ian of more than ordinary caution, 
he might have looked into the Collector’s 
proceedings. What he could have found 
there was that this lease was issued to Ma 
Thein Yin by the Collector in return for 
the surrender of a lease of a larger piece 
of land of which the new holding formed 
pirt That lease, though issued to some- 
body else, had been traiibferred to Ma 
Thein Yin’s name, and I cannot conceive 
of any man of ordinary prudence going 
any further than this. It is argued that 
the registration office is the place to look, 
and that without a search in the regis- 
tration office a man cannot he held to 
have made the searches which an ordinary 
man would make But it must be remem- 
bered that these transfers of leases are not 

(2) [1990]^ 19 Cal. 23=17 I. A. 122^5 8^560 
(P.O.). 

0) [1992] 20 Cal. 93=19 I. A. 228 (P.O.), 
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like traasfers of ordiaspry reeholcl Uad ; 
for one thing, the Jeises themselves issued 
by the Collector are never registered at 
all, and, therefore, ciniiot be found in the 
registntion o^ce. 

Another point is thxt, in accordaince 
with the terms of the lease, all changes 
have to be reported to the Deputy Commis- 
sioner within one calendar month under 
penalty, and the Collector will only re- 
cognize people the transfer to whom has 
been reported to him ; and, therefore, I 
hold that any man who satisfied himself 
of the genuineness of a lease that has been 
issued in the name of his vendor, or trans- 
ferred to his vendor by the Cjllector, and 
that there has been no dealing with it 
reported m the registration ofiice from 
the dtite of is:<ii 0 uii to the date of sale, 
has done all that any onlinary prudent 
man could be expected to do. I do not 
say for a moment that Maung Kyaing did 
all these things, but had he clone so, it is 
quite clear that he would have found no 
suggestion that the plaintiff firm hid 
any interest whatsjever in this leise, 
and, therefore, he can'only be held to have 
notice of what lie would have cliscovorod 
— this IS nothing at all. 

On the other hind, wo have to consider 
the position of the plaintiff' firm The 
plaintiff firm by the negligence of their 
agent had undoubtedly put it in the p iweu 
of Ma Them Yin to defraud, and she 
availed herself of the opportunity Had 
the plaintiff firm’s agent insisted on her 
making over the lease itself, she could 
not have surrendered it to Government 
On her saying that she could not find the 
lease, all that the plaintiff firm had to do 
was to report the fact that they had 
bought the interests of Ma Them Yin to 
the Collector, and he would no doubt, 
after enquiry, have entered them as the 
new lessees They did not do this I 
note that the original lease, which is on 
the file of the record, though it his twice 
been bought by this jiarticular firm, Ins 
never been transferred to them at all It 
is true that it has been laid down that it 
is not always negligence to fail to secuie 
the title-deeds of land mortgaged to any- 
one : [vide Imperial Bank of India-v. 
U Rai Oyaiu Thu & Co Ltd. (4), and A. 
L.R.M Chettyar Firm v. L P R Chett- 
yar Firm (6) 1 But it must be remera- 

(4) A.I.R. 1923 P.C. 211=1 R%ng. 637=51 
Cal. 86=50 I. A. 283 (P.G.). 

(5) A.I.R. 192C Bang. 195=4 Rang. 238. 


bered that in this case it was the purv 
chaser who failed to get his title-deede 
from his vendor and not the mortgagee 
who failed to get his title-deeds from the 
mortgagor ; and in a case like this, where 
this title-deed is a Government lease, I 
should say thiat to fail to get the lease 
itself, and also to fail to report the trans- 
fer to the Collector, nr to get it entered 
in the Collector’s hooks, is undouhkedjy 
negligence 

My attention has been drawn to Ex. 
J. Til is is a certified copy of the 
sale-deed by Ma Theiri Yin to Maiiug 
Kyaing of holding E-4H This, the 
present agent of the firm siys, ho found 
when he took over the office from liis pre- 
decessor It was issuol on 4th November 
1925, presuinihly to the lirm Wlieri this 
copy came into the possession of the firm, 
they must lie held to have Ira l nitice of 
the transfer of the lease of holding 
E-48 by Ml Tlioin Yin to Maung Kyaing, 
and, therefore, they were aw.iro that Ma 
Them Yin was swindling Mating Kyaing 
and themselves No notice of their claim 
to this ])ieco of land was given to Maiiug 
Kyaing until i7th Miy 1926, when he 
was ]ust on the point of finishing the 
house which he erected on the land In 
other words, they allowel him to build 
the house first throughout the whole 
w irking seison, anti then cUimed the 
lanl It is imjjossilile lor a plaintiff who 
does this sort of thing to ask for any 
equitable relief I hold, therefore, that the 
defend int-appellaiits, had they niido ordi- 
nary enquiries that an ordmiry prudent 
min would have made in this particular 
CISC, would not have come across any- 
thing which would have pub them on en- 
quiry as regards tlie plaintiff firm having 
any interest in this lease. 

I hold also thit the plaintiff firm is 
estopped from assorting their title to the 
leise of holding E-48, heciuse they 
failed — (i) bo get the original lease-deed 
of holding E-48 from ^la Thein Yin ; 
(ii) to report the purchase of the lease of 
holding E-48 from Mi Thein Yin to 
the Collector ; (iii) to get themselves en- 
tered m tlie Collector’s Kegisters as the 
owners of that lease ; and, (iv) to give 
notice to Maung Kyaing of their claim to 
the land as soon as they had reason to be- 
lieve that he was building on the land on 
a title which he might reasonably be ex- 
pected to regard as good I, therefore, 
allow the appeal, set aside the decrees o£ 
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the lower Courts and dismiss the suit 
with costs in all Courts. 

M N./r.K. Appeal allowed. 


A. I. R. 1929 Rangoon 20 

Das and Doyle, JJ. 

U Po Maung and others — Appellants. 

V. 

U Tun Pe and others — Respondents. 
Civil Misc. Appeal No 39 of 1928, De- 
cided on 19th June 1928, from order of 
Dist Judge, Thaton, in Civil Misc No. 56 
of 1927. 

Civil P. C , S. 92 — Scheme — Power to 
modify or alter a scheme is subject to the 
conditions under S. 92 

Whero a. schema has been framed, any modi- 
ficabion or aUeration of the scheme is in effect 
a new schema and power to frame a now 
scheme is given only Bub]ect to the condition 
laid do\%n in 8. 9a. [P 20 p 2] 

For the managmont of the allairs of a “ pa- 
goda ” trustees were appointed for life under a 
scheme which thj trustees had no power to 
vary. On the application of the trustees the 
lower Court changed the tenure to throe years 
and appointed by election new trustees 

Held . that the appointment of new trustees 
was illegal under S. 92 which lays down that 
in order to vary the terms of an express trust , 
the proper course is for the Advocate-General 
or two or morn persons with his permission to 
institute a suit to obtain such variation ' A. I. 
ii. 1927 Mad. 1073 (F If.), Foil , A. I R. 1928 
Rang 168, Disf. [P 20 0 2] 

Ba Maiu — for Appellants 
Thein Maung — for Respondents 
Judgment — In Civil Regular No. 169 
of 1906 of the District Court of Thaton a 
scheme was settled for the managmont of 
the affairs of the Kyaiktiyo Pagoda and 
seven trustees were appointed for life, 
their tenure of office being otherwise ter- 
minable only by resignation, misconduct 
or prolonged absence R 26 of the 
scheme gave the trustees power with the 
permission of the Thaton District Court 
to frame rules for the guidance of the 
public provided that they were not con- 
trary to the formulation of the scheme 
R. 26 cleirly gave the trustees power only 
to frame bye-laws within the iiurview of 
the scheme and was not intended to give 
either themselves or the District Court 
power on mere application to vary the 
Original scheme 

In Civil Misc. Case No. 5 of 1927, the 
Disjrict Court of Thaton on the applica- 
tion ot the existing trustees varied the 
scheme to the extent that the tenure of 
office of the trustees should he for three 
years, an election to be held trionnially 
on 1st August it being agreed that the 


existing trustees should cease to hold office 
on 1st July 1927. An election was held 
on 7th August 1927, and the old trustees 
who stood for election did not secure re- 
election Disputes as to handing over the 
trust property led to an order from the 
High Court that the existing old trustees 
should hold office until the result of the 
election was confirmed by the District 
Court 

In Civil Misc. Case No 56 of 1927, the 
District Court of Thaton, after hearing 
objections as to the irregularities in the 
course of the election, confirmed the elec- 
tion of the new trustees Five old trus- 
tees have now applied to this Court in 
appeal urging that the holding of the new 
election is invalid since the District 
Court, Thaton, has no power on mere ap- 
plication to vary the original scheme 
The situation is somewhat piquant since 
it was on the application of the five old 
trustees that the original scheme was 
varied This, however, does not operate 
as an estoppel against them since, if their 
contention be correct, the whole of the 
proceedings in connexion with the varia- 
tion of the scheme were annulled ah ini- 
tio. 

Proceedings in connexion with the- 
variation of a trust such as the Kyaiktiyo- 
Pagoda Trust are governed by S 92, Civil 
P C On a plain construction of S 92,. 
it would appear that where it is de- 
sired to vary the terms of an express trust 
the proper course to adopt is for the Ad- 
vocate-General, or two or more persons- 
with his permission, to institute a suit ta 
obtain such variation But it has been 
held in tlie past that, where such a trust 
has been constituted by suit, subsequent 
variation of the trust can he made within 
that suit itself and that no fresh suit 
should be filed. 

In Veeraraghavachanar v. Advocate- 
General of Madras (l), the law on the 
subject has been discussed at groat length 
by a Full Bench of the Madras High 
Court which, after reviewing exhaustively 
the case-law on the subject, has laid down 
the proposition that where a scheme has- 
boon framed, any modification o ralteration 
of the scheme is in effect anew scheme 
and power to frame is given only subject 
to the conditions specified in S 92 al- 
though there may be cases in which the 
Court reserves to itself the right to allow 


(1) A.I.R. 1927 Mad. 1073=51 Mad 81 (F.B..> 
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aperson or persons to apply for a relief 
which will come within S 92, Civil P C. 

Our attention has been drawn to U 
Pe V. U Po Sein (2), a Bench ruling o^ 
the Rangoon High Court which contains 
the following passage . 

" lb has bocQ repoatedly held that in suibs 
under S 92 of tho Code, which in England 
would have come before the Courts of Chan- 
cery, the Court which framed a scheme has 
^ power to vary it ’ ' 

This judgment was delivered prior to 
the publication of Veeraraghavachariar 
V. The Advocate -General of Madras (l) 

The comment quoted is obiter since tho 
point for decision in U Ba Pe w U Po 
Sein (2), was : 

** that where a Court reserves to itself the right 
OB confirm elections hold undor a schoiuo 
framed by it undor tho provisions of S 92, Civil 
P. C., and whom application for confirmatioiL 
it made by parties on tho one side in tho suit: 
and IS opposed by parties on the other sido, tho 
order is a decree in the suit itself and is, thoro- 
iore, appealable as a decree under tho Codo. " 

It will be seen therefore that the point 
ftt issue did not come within tho purview 
of S. 92 and that the decision of the 
Bench was not in conflict with the deci- 
sion of the Full Bench just quoted Wo 
■are in complete agreement with the con- 
clusions come at in Veeraraghavachariar 
V. The Advocate-General of Madras (l) 
and would merely add that it seems to us 
only right that where the presence or 
consent of the Advocate-General was ne- 
cessary for the purposes of formulating a 
trust scheme his presence or consent 
ehould equally be necessary for varying 
it particularly in such a case as the pre- 
-sent one where the trust affects the in- 
terests of the whole community If it 
were possible by more miscellaueous ap- 
plication to vary the trust it would be 
possible for a small party of local inhabi- 
tants to alter the terms of the trust to tho 
detriment of worshippers from remote 
parts of the province whose interests it 
would be the duty of the Advocate-Gene- 
ral in a regular suit to protect. 

We have been asked to hold that the 
election is valid under the old rules. This 
we cannot do for two reasons : (l) because 
the resignation of the old trustees was 
clearly provisional on the introduction of 
their proposed scheme and (2) because it 
cannot be assumed that the electors who 
would be willing to elect trustees for a 
term of th re e yea rs wou ld be equally wil - 
(2) A. I. R.1929 Rang. 168=6 Ring.' 97. 


ling to elect these trustees for life, al- 
though the converse proposition might 
weM apply We, therefore, hold that the 
whole of the proceedings commencing 
with Civil Misc No. 5 of 1927 are void 
and that the appellants are still in office 
as trustees of the pagoda 

We may point out in passing that there 
are two vacancies which should have been 
filled up under the original scheme which 
provides for seven trustees. As the pre- 
sent situation has been created entirely 
by the act of the live appellants they will 
pay all the costs of the litigation. Ad- 
vocate’s foe in tins Court five gold mo- 
hurs. 

M.n./r.K Appeal allowed. 
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Doyle, J. 

U Kyawa Lu mvid another — Applicants. 

V 

U Shire So — Respondent 

Civil Revn No 83 of 1928, Decided on 
26th July 1928 

(ft) Specific Relief Act, S. 9 — Suit under 
— Order under S. 145, Criminal P. C., ii no 
bar. 

An ordor under S 145, Gnmiual P. C. is no 
bar to suit under S. 9, Specific Relief Act, 
where the dispoBsesbion had taken place long 
before tho order confirming the status quo was 
passed under S. 145, Criminal P. C., 30 AIL 
331, Foil [P 21 0 2, P 22 C 1] 

(b) Civil P. C., S. 115 — Case not deciding 
a question of jurisdiction — No revision lies. 

The High Court has no power of revision in 
a case which decides a question of law and not 
a question of jurisdiction. 11 Cal. 6.(P.C.), Foil. 
30 All 331, Ilvf. [P 22 G 1] 

McDonnel — for Applicants. 

iV M Cowasjee — for Respondent 

Judgment — Shwo So sued U Kyaw 
Lu and Mauug Shwo Hpyu for recovery 
of possession of land under S 9, Specific 
Relief Act, alleging that he had been 
wrongfully dispossessed on 9th May 1927, 
It was argued that tho suit was not main- 
tainable as an order had been pissed 
against Shwe So by the Snb-Disvisional 
Magistrate, Maubin, under S 145, Crimi- 
nal P. C. The learned District Judge 
Maubin, however, decided that the order 
under S. 145, Criminal P C , was no bar 
and decreed the suit This Court is asked 
to revise the order on the ground that the 
conclusion of the learned District Judge 
that the order under S. 145 is no bar was 
erroneous. It is clear from the order of 
the Sub-Divisional Magistrate, in Crimi- 
nal Misc. No. 57 of 1927 that dispossea- 
aion took place long before the order of 
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jthe Sub-Divisional Magistrate, which 
Imerely confirmed the status quo. Under 
these circumstances, as pointed out in 
\j\Lala\ Ganrja Prasad (l), the order 
junder S 145 of the Code was no bar 

In that case it was furthermore hold 
that as another remedy was open to the 
applicant interference by way of revision 
was not called for I would go further 
and say that the High Court has no 
power of revision in the present case since 
the learned District Judge was deciding a 
point of law and not of jurisdiction in 
dcciriing that a suit lay, and the priciples 
laid down hy the Privy Council in Amir 
Hassaii Khan \ Shco Baksh Siuejh (2) 
would apply For the above reasons this 
application is rejected with costs 

M N /ll K Application i ejected 

(1) L1908J 30 All. 331=r) A. L. J. 207=(l‘jd8) 
A. W. N 142. 

(2) [188'j] 11 Cii\ G=ll 1. A 287 (V C.). 
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Pbatt, Offo C j and Cunliffe, J 
Chan Pyu — Ajipellant. 

V 

Saw Si7i tind others — Respondents. 

First Appeal No 87 of 1928, Decided 
on 4th July 1928, from the judgment of 
the Original Ride in Civil Regular No 13 
of 1927. 

(a) Burma Laws Act (1898), S. 13 (1) — 
Buddhist Law means not Buddhist law pre- 
valent in Burma but law applicable to Bud- 
dhist parties — Chinaman residing in Burma 
is not, therefore, debarred from dispoains of 
property by will. 

The Dhamiiiiitihat; is not an exclusive lex 
loci and the oxpicssioii “ Buddhist Law ” is 
not limited to the Buddhist L.iw prevalent in 
Burma The expression “ Huddhibt liaw ” in 
S. IJ (1) means the law applicable to the Biid- 
dbiBt particR 111 the case And although it has 
been held with legard to the law of mariiagc', 
that Ihiddhist law moans Buddhist law pre- 
vailing in Burma, and the ruling is binding, 
yet it cannot be extended to the law of inheri- 
tance. A (Jhiuamaii domiciled in Huima, 
thcrcfoie, can dispose of his property b> will, 
although such disposition is coiitriir> to Bui- 
mese Buddhist Ijaw , because it is the Chinese 
customary law which governs the .succession 
to the estate of a Chinaman domiciled in 
Burma ; (1881) L. li. R, 13j , 2 L. B, H. 95 , 
10 L. B. R, 159 ; A. I, R. 1923 Ranq, 180 , A I. 
n 1924 Rang. 219 and A. 1. R 1920 Rang 172, 
Appr; Rutlethje C. J, in A. I. R. 1927 Rang 205, 
Doubted. ■ [P 23 C 2, P 24 C 1, 2 , P 25 C IJ 

(b) Buddhiil Law (Chineie)— Chipeie domi- 
ciled in Burma have custom whereby they 
can diipoBe of , property by will — They alio 
have cuBtomary rules of inheritance which 
are in conflict with Burmese Buddhist law — 


These customs ought to govern Chinese Bud' 
dhiats in Burma. 

A custom having tbc force of law is preva- 
lent among Chinamen in Burma whereby they 
dispose of their property hy will — a custom 
which IS opposed to the piovisions of the Bur- 
mese Buddhist Law They also have custo- 
mary rules of inhentanec which are in con-* 
diet with those to be found in the Burmese 
Buddhists. It IS these customs which should 
govern Ghiiiese Buddhists in Burma A. I. R. 
1925 Rang. 29 ; 24 Mad. 050 , Mi. Anwarud’' 
cUn\H case, (1917) 1 K. B. 049 , Chctfi v. Cheth, 
(1909) D. 87 and A. I. R. 1915 V. C. 80, Rel. 
on, [P 23 C 1] 

(c) Buddhist Law (Burmese) — Keittima 
adoption — Adoptive father having already 
natural son — Adoptee (plaintiff) not treated 
as natural children were treated — Plaintiff 
described as son in adoptive father’s will but 
not given equal share with natural sons — 
Father giving plaintiff power-of - attorney 
describing him as son — Power - of-attorney 
less extensive than one given to natural son 
— Plaintiff described as son in inscription on 
tablet in ordination hall built by adoptive 
father and in tombstone of adoptive parents 
— Natural son married to plaintiff's neice 
which would be impossible if they were 
brothers — Plaintiff had not status of Keit- 
tima son but was merely fondling — Descrip- 
tion as son in inscription and tombstone did 
not prove his right to inherit. 

Neither ccrcnioiicy noi written document is 
necessary to eonstituto a keittima adoption , 
and fact of adoption can he inferred fioin a 
course of conduct which is inconsistent with 
any other supposition, but there must be pioof 
of the publicity given to the relationship. 

The alleged adoptive fatbei b,id already an 
eldest son biifoic he adopted ])laintiff. TMaiii- 
tiH received no propel education, did dot re- 
ceive the same amount of pocket inonoy or 
kind of clothes, and he slept in the bedroom ot 
the clerks. He was never treated as an o(|ual 
With the natuial ehildien. He was, howevei,. 
described as son iii the power-of - attorney 
which the adoptive father gave him as also m 
Ins will But the powei -of-attorney was less- 
extensive tliaii the powci given to the natural 
.son and he leceivod a very minor sham in thn 
will. The natural .son W'ns married to the 
ncieo hy marriage of plaintiif which would not 
be possible if the plaintiff and that son w'cru 
regal ded as biothois. He was dosciih'd as 
" son ko Pyu " in the inscription in a tablet m 
a Them or uidiiiation hall built by tliejadop- 
tivo father ; and on the tombstone of his adop-* 
tive paroiTts he w’as described as son. 

Jifld that under these ciieumstances plain- 
tiff could not bo said to have proved that ho 
was adopted by the adoptive father witli the 
intention that he should be an heir to his- 
estate and that ho bad the status of a Kcittimn* 
son. Description as son in the incnptioii and 
on tombstone did not prove his right to in- 
hciit. He was, therefore, only a fondling and 
no butter. [P 27 C 2J 

Kyau) Din — for Appellant. 

Leach — for Respondents. 

Pratt, Offg. C, J. — Plaintiff Chan Pyu- 
alias Chan Kyin Hlyan, sued, on the aU 
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legation that he was the " keittima ” 
adopted son of Chan Mi Pliee deceased, 
for a declaration that the will of Chan Ma 
Phee was invalid, for administration of 
the estate, and for a one-tifth share there- 
in Chan Ma Phee was a Chinaman from 
Amoy, who settled down in Burma at the 
age of 16 or 17 He married a Burmese 
Buddhist wife by name Ma E Mya He 
left a will at his decease in which he be- 
queathed to pUintitf and his children 
after him the income of certain property 
Plaintiff’s case was that Chan Ma Phee 
being a Buddhist the Burmese Buddhist 
law was applicable to him and he (i. e. 
Chan Ma Phee) could not make a will 
As keittima ” adopted son plaintiff 
claimed under the Burmese Buddhist law 
a right to succeed on an eqiiility with the 
natural sons Tho defence was that al- 
though Chan Ma Phee was a Chinese 
Buddhist he was governed hy Chinese 
customary law and had the right to make 
a will It was denied that plaintiff was 
adopted with any right of inhoiitance 
Tho two main points for decision there- 
fore were, whether the deceased was 
governed by Chinese cnstomary law, and 
if not, whether it was jiroved that plain- 
tiff was his ‘ keittima ” adopted son 
under tho Burmese Buddhist law. It la 
not disputed tliat, if it is held that the 
succession to Chan Ma Pheo's estate is 
governed hy Chinese customary law, plain 
tiff’s case falls to the ground 

The learned Judge on the original side 
framed as first issue : 

“ what lii\y governs tho succession to Chan Ma 
Phee’s estate ” 

but after discussing tho authorities on the 
point, Cline to no decision on this issue 
and held that on the assumption that 
Burmese Buddhist law was applicable 
plaintiff had failed to prove that tho de- 
ceased adopted him as his “keittima” 
Bon, and had therefore, no claim to in- 
herit The suit was accordingly dis- 
missed To ray mind under tho circums- 
tances tho more satisfactory course is to 
decide first what law applies to the suc- 
cession to the deceased’s estate It has 
been tho almost invariable practice for 
the Courts of this province to apply the 
Chinese customary law, so far as it was 
known, to tho succession to tho estate of 
Chinese resident in Burma The right of 
the Chinese to make wills has also been 
recognized to which fact the insertion in 
the Burma Courts Manual, and before 


that in the Lower Burma Courts Manual 
and the Upper Burma Courts Manual, of 
an appendix on Chinese wills is eloquent 
testimony 

It IS, however, contended on behalf of 
plaintiff that in the rule laid down in 
S 13 (l), Burma Laws Act (1898) that 
where in any suit or other proceeding in 
Burma it is necessary for the Court to 
decide any question regarding succession, 
inheritance, marriage or caste, the Bud- 
dhist law shall form the rule of decision 
in cases whero the iiarties are Buddhists, 
except in so far as such law has by enact- 
ment been altered or abolished, or is op- 
posed to any custom having the force of 
law, the words “Buddhist law ” must be 
interpreted to mean tho Buddhist law 
lirevailing in Burma 

In Hong Ku v Ma Thin (l), it was 
hold by the Special Court of Lower Bur- 
ma that the Buddhist law as adminis- 
tered in Burma is not usually applioahle 
to Chinese residents In an exceedingly 
able and erudite judgment Jardine, J , 
discussed the construction of S. 4, Burma 
Courts Act (corresponding to S 13 of the 
piesent Laws Act) where the words used 
are also : 

" tho Budilhint law in oases, whero tho partiss 
:iio Buddhists, ” 
and observed . 

I know of no aubliority for the propositioi. 
that the Dhainmathat or oven tho general body 
of Buddhist law is an exclusive lox loci 
Under S.4, Coiiits Act it becomes ono of several 
logos fori. ” 

He also pointed out that in S 4 of the 
Courts Act the word Buddhist is nat limi- 
ted by such word.s as Burmese, leligious 
or written Towards the end of tho judg- 
ment ho further remarked . 

"ilut*‘>tions of a <lmiJiir kind arc also liable to 
arise whcicver Cliineso commumtio.s aic .settl- 
ed , and the Chmainon arc found overs where, 
espccialls in tho town.s." 

In the judgment reference was also 
made to the received opinion of the 
Judges of the Supreme Court at Hong- 
kong that a Chinaman can make a will, 
subject to the vague control of the family 
or clan. Jardine, J.’s Judgment in Hong 
Kit’s case (1) was discussed in tho Bench 
ruling of the Lower Burma Chief Court 
in Fonc Lan v Ma Gijec (2) hy Fox, J.. 
who held that in S. 13, Burma Laws Act 
the term Buddhist law niiisb be read as 
moaning the law of succession, marriage 
etc , applicable to tho Buddhist parties to 

(1) [lfl72-l>2l L.B. R. 13 ^. 

(2) [1003J 2 L. B. R. 95. 
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the ciBe, and that the law of BUocesBion 
applicable to a Chinese Buddhist was cus- 
tomary law wholly unconnected with the 
Buddhist faith. 

This ruling was followed in Maung 
Kwai V Yeo Ghoo Yone (3), where a 
Bench of the Lower Burma Chief Court 
held that the Chinese customary law is 
the law of succession applicable to Chinese 
Buddhists and contemplates the disposi- 
tion of property by will. In Maung Po 
Maung v. Ma Pyit Ya (4) where both the 
parties were Chinese, it was held by a 
Bench of this Court, after discussing the 
authorities at length that the law of in- 
heritance applicable is the Chinese custo- 
mary law. This was applied to the estate 
of a Chinese Buddhist woman who had 
taken a Burman for her second husband 
In Ma Setn v Ma Pan Nyun (5), the 
Bench went still further and held that, 
where a Burmese woman married to a 
Chinese Buddhist attached herself to the 
Chinese community and adopted her hus- 
band's religion, succession to her estate 
was to be governed by Chinese Buddhist 
law that is to say Chinese customary law. 

In Man Han v. B M. A L Firm (6) 
Chari, J , doubted whether Chinese cus- 
tomary law would apply to the property 
acquired by the wife by her personal ex- 
ertions. 

Recently, however, in Ma Yin My a v 
Tan Yauk Pu (7), it was held by a Full 
Bench of this Court (1) that the Burmese 
Buddhist law regarding marriage is prima 
facie applicable to Chinese Buddhists as 
the lex loci contractus (2), that to escape 
from the application of Burmese Buddhist 
law regarding marriage a Cninese Bud- 
dhist must prove that he is subject to a 
custom having the force of law' in Burma 
and that that custom is opposed to the 
provisions of Burmese Buddhist law ap- 
plicable to the case ; and (3) that in case 
the matter in issue is the marriage of a 
Buddhist Chinaman with a Burmese Bud- 
dhist woman, he must show that the ap- 
plication of the custom having the force of 
law will not work injustice to the Bur- 
mese Buddhist woman. 

It has been argued before us with great 
plausibility that the effect of this ruling is 

(3) [1919] 10 L. B. R. 159=57 I. C. 900=13 
Bur. L. T. 18. 

1 4) A. I. R. 1923 Rang. 180=1 Bang. IGl. 

5) A. 1. R, 1924 Bang, 219=2 Rang. 94. 

6) A. I. B. 1926 Bang, 17S=4 Bang, 110. 

7) A. I. B. 1927 Rang. 265=5 Bang. lOG 
(F.B.). 


that the Burmese Buddhist law will ex- 
tend to the case of the inheritance to the 
estate of a Chinese Buddhist resident in 
Burma. In the course of his judgment in 
Ma Yin Man's case (7) the learned Chief 
Justice observes . 

“ fch9 phraue lu S. 13 (l), Burma Laws Act is 
''the Buddhist law where the parties are Bud- 
dhists” and not the Burmese Buddhist law. 
We know that there are Chinese, Tibetan, Sin- 
halese and ChitlagoQian Buddhists, The only 
Buddhist law, however, in my opinion 
which the Courts in this province have ever 
taken cognisance is Burmese Buddhist law. 
And for a foreign Buddhist to escape from the 
application of Burmese Buddhist law ho must 
show that he is subject to a custom having the 
force of law in this country and that that cus- 
tom IS opposed to the provision of Burmese 
Buddhist law applicable to the case.” 

It is clear from this passage that the 
learned Chief Justice's view was that the 
ex^rresaion Buddhist law in S 13, Burma 
Laws Act means the Buddhist law pre- 
vailing in Burma His answer to the re- 
ference, in which the other Judges con- 
curred, however, was confined strictly to 
the Buddhist law of marriage, where the 
important point is the lex loci contractus. 
There is therefore to my mind no obliga- 
tion to extend the ruling regarding the 
law of marnago to the law of inheritance. 

The view of the Chief Justice regarding 
the interpretation of the terms Buddhist 
Law in S. 13 (l) must be regarded as an 
expression of his personal opinion, and as 
such is entitled to great weight, but it 
was not necessary (to decide the exact 
connotation of S. 13) in order to answer 
the question referred. The expression of 
opinion on this point cannot be taken as 
of the Bench as a whole, and I do not 
therefore consider we are bound by it. 
Personally I incline to the view of Jar- 
dine, J., already referred to that there is 
no authority for the proposition that the 
Dhammathat is an exclusive lex loci and 
that the expression Buddhist law is not 
limited to the Buddhist law prevalent in 
Burma. 

I agree with Fox, J.’s interpretation in 
Fone Lans case (2) that Buddhist law 
means the law applicable to the Buddhist 
parties in the case. I notice that S. 1 (3), 
Burma Laws Act, lays down that, save in 
so far as it applies expressly or by neces- 
sary implication to particular territory 
only, it extends to the whole of British 
India. It would seem a legitimate in- 
ference that in S. 13 (a) the words Bud. 
dhist law extend at least to the Buddhisb 
law prevailing in parts of India outside 
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Burma, in the same way that the seotion 
comprehends the different schools of 
Hindu and Mahomedan law in India. I 
would also observe that strictly speaking 
the expression Burmese Buddhist law is 
to my mind a misnomer since it connotes 
the customary law of Burmese Buddhists, 
which is of Hindu origin, although it is 
true that the Vinaya is inter alia a repo- 
sitory of Buddhist ecclesiastical law. It 
IS my considered opinion that it must be 
regarded as settled law that ordinarily 
Chinese customary law governs the suc- 
cession to the estate of a Chinaman domi- 
ciled in Burma. If it be held that the 
words “ Buddhist law ” in S. 13 mean 

Burmese Buddhist law," then I have no 
hesitation lu holding that a custom hav- 
ing the force of law is prevalent amongst 
Chinamen in Burma* whereby they dis- 
pose of their property by will, a custom, 
which is opposed to the provisions of the 
Burmese Buddhist law applicable. 

The evidence of Mr. Taw Sein Ko and 
the Honourable Mr. Ah Yain is conclusive. 
They are the two authorities on the sub- 
ject in the country and to reinforce them 
we have the consistent practice ot the 
Courts in recognising Chinese wills. It 
must also be regarded as established that 
the Chinese Buddhists in Burma have 
customary rules of inheritance in conflict 
with those to be found in the Burmese 
Buddhist law. With reference to the 
right of tho Ghiuese Buddhists to dispose 
of their property by will the Privy Couu- 
cil case of Maung Dive v Khoo Haung 
Shein (8) is interesting. 

This was a case where the husband dis- 
posed of his estate by will, and a suit 
was brought to determine the succession 
to his wife’s estate. The Burmese Bud- 
dhist law was applied by consent, al- 
though the deceased was the widow of a 
Ohinese Buddhist. Their Lordships at 
the end of their judgment commented on 
the peculiar feature that though the whole 
theory of succession depended upon the 
strict Buddhist view that intestacy is 
compulsory, this had so far been impugn- 
ed upon that a Chinese Buddhist was al- 
lowed to test. Assuming, arguraenti cau- 
sa, as the learned trial Judge has done 
that the Burmese Buddhist law applies, 
it has to be considered whether plaintiff 
has proved that he was the keittima ad- 
opted son of Chan Ma Phee. 

(8) A. I. R. 1925 P.C. 29=3 Rang. 29=52 I.A, 
73 (P.O.), 


The law on the subject has been very 
clearly and definitely explained in a suc- 
cession of judgments of their Lordships of 
the Privy Council. In Ma Me Gale v Ma 
Sa Yi (9), it was luid down that neither 
ceromoTiy nor written document is neces- 
sary to constitute a keittima adoption. 
There must be, on the one hand the con- 
sent of the natural parents, and on the 
other the taking of the child by the adop- 
tive parent with the intention and on the 
footing that the child shall inherit. In 
Ma Ywet v. Ma Me (10), it was further 
ruled that not only is a formal ceremony 
not necessary to constitute adoption, but 
the fact of adoption can either he proved 
as having taken place on a distinct and 
specified occasion, or may be inferred 
from a course of conduct with is inconsis- 
tent with any other supposition. 

But in either case publicity must be 
given to the relationship, and the amounbi 
of proof of publicity required is greater in 
cases of the latter category, where no dis- 
tinct occasion can be appealed to. In the 
later case of Ma Than v. Ma Pwa Thit 
(11) (also dealing with the question of 
keittima adoption) the facts that the 
claimant had lived continuously in the 
house of the deceased from her babyhood 
for 12 or 13 years, that the deceased was 
entered on the school register as her 
parent and had paid the school fees, that 
the claimant had been given jewellery by 
the deceased to wear and that her clothes 
were also paid for by him were held to ba 
strong evidence of the notoriety and pub- 
licity of the adoption 

In the present case the main point to 
be established is that the plaintiff was 
adopted by Chan Ma Phoe with the in- 
tention that he should bo an heir to his 
estate It is not disputed that plaintiff 
was brought up from the time he was ab- 
out seven years of age in Chan Ma Phee’s 
household ; but it is alleged by the de- 
fence that there was no intention that ha 
should inherit and that he was merely* 
what the Chinese term a fondling adopt- 
ed son with no rights of inheritance, cor- 
responding to what the Burmese Bud- 
dhists call an apatbitta or casually ad- 
opted son, who can only inherit in the ab- 

(9) [1904] 32 Cal. 219=4 L. B. R. 172=8 Sac, 
743 (P.G.). 

(10) [1909] 36 Cal. 978=3 I. C. 797=36 I. A. 
192 (P.C.). 

(11) A. I. R. 1923 P. G. 156=1 Rang. 451 
(P.O.). 
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■ence of natural or keittima adopted 
children (After dealing with oral evi- 
dence the judgment proceeded ) It is 
patent that there was no formal adoption 
of plaintiff. It has therefore to be con- 
sidered whether the fact of adoption with 
rights to inherit can bo inferred from the 
treatment of Chan Pyu by Chan Ma Phee 
and from the position he occupied in his 
household. The strongest evidence to 
prove that plaintiff was adopted as a 
keittima son is on the face of it tlie 
Ipower-of-.ittorney, Ex A, given to him 
by Chan Ma Phee in which plaintiff' is 
described as his son, an inscription on a 
Itablet in a Them or ordination hall built 
'by Chan Ma Phee and Me E Mya, in 
which he is described as " son Ko Pyu ” 
and the tombstones of his adoptive parents 
on which ho is described as son. His 
mention as adopted son in the will is also 
relied on, although, as I will point out 
later, the terras of the will, are in my 
opinion against his claim. 

Even if the Burmese Buddhist Law is 
to be applied, it is impossible under the 
circumstances to rule out from consider- 
ation the fact that the deceased Chan Me 
Phee was in fact Chinese, observed 
Chinese customs, and ceremonies, and 
WAS a Taoist, a Confucian, and an ancestor 
worshipper, as well as a Buddhist As 
regards tho power-of-attorney , it is to be 
noted that the natural son Chan Chor 
Lye was given a mncli w’ider powor-of- 
attornoy, and that plain! iff never was 
manager of Chan Ma Phee’s business 
There is evidence of experts in Chinese 
custom, that the Chinese arc fond of 
euphemism, and that a fondling son 
might well be described as a son in a 
power-of-attorney The same remarks 
would apply to the inscription in the 
" Theiu, ” but this is of less importance 
as it was kept under lock and key, and 
there is no evidence by whom it was 
erected It may he observed that it is 
unlikely that Chan Ma Phee would apply 
the expression ‘ elder brother ’ “ Ko ” to 
an adopted son and that the use of tho 
word makes it more difficult to believe 
that Chan Ma Phee was responsible for 
the wording of the inscription 

As regards the tombstone inscription, it 
is clear that they have not the same 
significance, as theyi would have, had Chan 
Ma Phee been a Burmese Buddhist. It 
should be noted moreover that Ma E Mya 
herself appears to have adopted Chinese 


customs, and was given a Chinese funeral 
wnth all its ritual and ceremony It is 
proved that amongst the Chinese th& 
words used in inscription on tombstones 
are largely conventional. Moreover the 
names of children of another adopted son, 
who admittedly had no status to inherit, 
appear as mourners before the natural 
grandchildren. The Minister of Forests 
stated that his own fondling adoptive- 
brother who was also like plaintiff, Bur- 
mese, was given first place in the inscrip- 
tion on the tombstone of his father It 
is obvious therefore that the documents- 
and inscriptions under the circumstances 
are not conclusive evidence that the plain- 
tiff was the keittima adopted son of Chan 
Ma Phee. 

As regards the will, the fact that plain- 
tiff was only given a minor legacy must 
in view of the size of tho estate, he con- 
sidered proof positive that though Chan 
Ma Phee called him his adopted son, ha 
did not in fact place him on the same 
footing as his sons by birth When the 
evidence for the defence is examined it 
must be regarded as proved up to tho hilt 
that plaintiff never liad tho status of a 
keittima adopted eon. The evidence 
against his claim is overwhelming Et is 
proved that Chan Ma Phee’s eldest soiii 
was born before plaintiff was taken into 
the household There was therefore no 
need for a son to represent Clian Ma Phee 
before Ins ancestors. Had there been such 
a necessity his own brother’s son was 
available, and by Cliinese custom would 
certainly have boon selected, if the inten- 
tion was to adopt a son with full rights. 
It is abundantly proved that plaintiff was 
never treated in tho family in tho same 
way as the natural sons He was given 
no proper education in Burmese and wasi 
never taught Phiglisli He was not treated, 
so liberally in tho matter of pocket money 
or clothing and ho did not sleep in the! 
same bed room with them hut w’lth thej 
clerks 

The evidence has been dealt with in 
extenso by the trial Judge and it is not 
necessary to refer to tho witnesses in- 
detail, but I observe that Ma Shwe Mya’s 
own sister deposed that she had never 
heard that Nga Nga Pyu had been adop- 
ted (that 18 from a Burmese point of view) 
by Chan Ma Phee. U Thet She, admit- 
tedly a man of great inffuence in the Delta,, 
and of very considerable wealth, a first 
cousin of both Ma E Mya and .plaintiff’s* 
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own mother Ma Le and an intimate friend 
of Chan Ma Phee'a family stated defi- 
nitely that Chan Ma Phee took Nga Pyu 
out of pity and brought him up and that 
he had nothing to do with inheritance (at 
p. 359). He was not treated as his own 
son (p 356) and deposes, ‘ did not receive 
the SEime education, pocket money, or 
clothes, and had his meals at a ditferent 
table ’ Ills evidence alone is conclusive 
U illiein Maung another friend of the 
family, a retired Extra Assistant Commis- 
sioner, gave similar evidence. Ho points 
out that the plaintiff never came to visit 
Chan Ma Phee during his illness. It is 
not disputed that plaintiff did not visit 
Ills adopted father for eight months before 
his death and thereafter never visited Ma 
E Mya prior to her death. 

Another important point is that plain- 
tiff was married under Chan Ma Phec’s 
auspices to a sister of Lim Chin Tsong, 
but this did not prevent Chan Ma Phee 
from subsequently marrying his own son 
to Chin Tsong's daughter, which he would 
never had done had he regarded plaintiff 
as on the same footing of his own sons, 
for he would have been marrying one son 
to the niece by marriage of another, 
[t is clear from the evidence of Khoo fiein 
Kbo (p 467, and Taw Sein Kho (p 119, 
420) Et IS also significant that at the 
funeral of both parents, the golden flag 
was carried by Chan Clior Lye and not by 
plaintiff as he alleged It is unnecessary 
to discuss the evidence further [ agree 
with the trial Judge tliat it is not proved 
that plaintiff was adopted by Chan Ma 
Phee with the intention that he should 
he an heir to liis estate and had not the 
status of a keittima son E would dismiss 
the appeal with costs 

Cunliffe, J — E aiu of the same opinion, 
and have nothing to add on thefcacts , in 
deference, however, to the arguments ad- 
dressed to us by counsel, E desire to state 
mv opinion on the law arising 

Section 13, Burma Laws Act, is in the 
following terms ; 

“ 13. (1) Wharo in any suit or other pro- 
cojdiiig in Burma ib ih necessary for the Courb 
to decide any qiicsbioii regarding succeB.sioD, 
inhenbaiico, mairiago or casbc or any religious 
Usage or insbibubion . 

(a) the Buddhist law in cases where the 
parties are Buddhists , 

(b) the Mahomedan law m cases where the 
parties are Mahomedans ; and 

(c) tho Hindu law in cases where the parties 
:lre Hindus , shall form the rule of decision, 
czeepb in so far as such law has by enactment 
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been altered or abolished or is opposed to any 
custom having the force of law. 

(2) Subject to the provisions of sub-S. (1) and 
of any other enactment for the time being iii 
force, all questions arising in civil cases insti- 
tuted in the Courts of Rangoon shall be dealt 
with and determined according to the law For 
the time being administered by the High 
Court of Judicature at Fort William in Bengal 
in the exercise of its ordinary original civil 
jurisdiction. 

(d) 111 cases not provided for by snb-S (l) or 
»iib-S (2), or by any other enactment for thtr 
tiino being in force, the decision shall be ac- 
cording to justice, equity and good conscience. 

(4) This section does nob extend to the Shan 
States. ” 

Eri the Full Bench case of In re Ma Ynir 
Mya V. Tan Yank Pu (7), the meaning 
of sub-S (E) above was closely considered. 
Ma Yi7i Myas case was one in vvliicii a 
Burmese Buddhist woman Jiad m.Lrried a 
Chiiicso Buddhist resident in Buriiia Tho 
general conclusion arrived at by the lear- 
ned Chief Justice, who delivered the lead- 
ing judgment, with which tho other mem- 
bers of the Couit agreed, was that tho 
expression 

“ the Buddhist law in cases wJicre the paitios 
arc Buddhists ” 

moans, so far as Burma is concerned, 
tho Jiui'mese J^uddliist law in cases 
concerning any adherents to the Bud- 
dhist religion irrespective of whether 
they aie Burmese Buddhists or not 
I am exceedingly doubtful (and I 
only say so with great respect) whcllier 
had E been sitting on the Full Bench I 
should have been ahlo to agree to this 
interpretation Et appears to me firstly 
that such a reading introduces by impli- 
cation into the statute an adjective qu xli- 
fying tho words “ Buddhist Jaw,” and, 
secondly, having introduced (his adjec- 
tive tho iiiialification is not again applied 
to tho second use of tho term " Bud- 
dhists”. I incline to the view that onco 
the term ‘ Burmese” is introduced, tho 
interpretation should rather read 

“ the Buniit'.se BurUlhisb law in cases where 
blip parties are Burmese Buddhists.” 

The question whether the qualification 
should liavo been introduced at all may 
perhaps be tested by the application of 
some adjective to the two other piovi- 
sions in the section dealing with the 
Mahomedan and the Hindu law Would 
it be possible, for example, to qualify the 
expressions “Mahomedan law” and Hindu 
law in some special way and direct that 
this special law in some pirticular pro- 
vince in India should apply to all Maho- 
medans and to all Hindus ? It may hero 
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he noted that the preamble to the Burma 
Laws Aot provides that it is an act ap- 
plicable to the whole of British India 
unless there is a direct statement to the 
contrary in any part of it There is a 
further difficulty also. Maung Ba, J , 
who IS especiallly fitted to speak on such 
a subject [he in fact made the Reference 
to Full Bench in Ma Yin Myas case (7)] 
appears to be exceedingly doubtful whe- 
ther the term “ Burmese Buddhist law" 
is an accurate one. In his concurring 
judgment, he describes it as a misnomer. 
It certainly seems to be so, if one attempts 
to put Burmese Buddhist law (so-called) 
in the same category as Hindu or Maho- 
medan law. Although there must be 
thousands of Buddhists in India proper, 
none of the corresponding statutes apply- 
ing to the Indian High Courts or the 
Government of India Act, 1915, mention 
Buddhist law. In my opinion, the more 
correct terra to be substituted would be 
the Burmese Common law, for as Maung 
Ba, J., points out. Buddhism has laid 
down no law applicable to secular mat- 
ters. However, though I differ from the 
interpretation of the learned Chief Justice 
for the reasons adduced, the Courts of 
this country are in ray opinion bound by 
his reading of sub-S. (l). 

MaYinMya's case (7), however, was 
one of marriage and to look into the 
judgment further, we find that on the 
lines of the rule followed in Simonin v. 
Mallace (12) and Sottomayor v. De 
Barros (13), the lex loci contractus was 
held to govern the formal requisites of 
the marriage. Further, reliance was 
placed upon the two well-known English 
decisions of Chetti v. Chetti (14) and Mir 
Anwaruddin s case (15). These four cases 
are instances of a resistance on the part of 
the English Courts to the introduction, 
or, rather I should say the recognition, 
of a theory put forward by text-book 
writers and certain international jurists. 
The theory amounts to this that personal 
law governs personal relations and ques- 
tions involving family transactions have 
mostly been governed by personal law and 
not by the local law of the country in 
which one or other of the parties is resid- 
ing, or where the transactions actually 
took place. The reason underlying these 

(12) [1860J 29 Ij. j. Mat. 97=2 Sw. Tr. 67 
=6 Jur. (n.8.) 561=2 L. T. 327. 

(13) [1877] 3 P. D. 7. 

(U [1909] P. D. 07. 

(16) [1917] 1 K. B. 049. 
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efforts on the part of the English Courts 
is to prevent on equitable principles, in 
cases of marriage, hardship or injustice 
being experienced by English women who 
have ignorantly married husbands who 
are foreigners in a legal sense. And by 
“ ignorantly", I mean without a full 
knowledge of their husbands’ family cus- 
toms, personal law or religious disabi- 
lities. The learned Chief Justice lias ap- 
plied this principle in terms to the case 
of a Burmese woman marrying a native 
of China, who has settled down in Burma 
and whoso family traditions aro widely 
different from those of the Burmese. He 
has indeed gone even further and has 
held that dealing with the second part of 
S. 13, Bub-S. (I) Burma Laws Act, no 
family custom of a foreigner will be re- 
cognized unless it is shown that the ap- 
plication of the custom will not work 
injustice to the native woman. [This 
is following a dictum of Lord Gorell’s in 
Chetti V. Chetti (14)J 

I have referred to Ma Yin Mya's case 
(7) at such length because it was the 
basis of the argument relied on behalf 
of the appellant to support his case as a 
native of this country dealing with a 
native of China. It would not be going 
too far if I say that we are now invited 
to extend this ruling in relation to mar- 
riage to all questions regarding succes- 
sion, inheritance, caste or any religious 
usage or institution. The manner in 
which the case was put for the appellant 
may he paraphrased thus ; 

" I am a Burman. 1 was adopted by a na- 
tive of China domiciled in Burma. The law 
governing my adoption must be the Burmese 
Buddhist law. In point of fact, my adoptive 
father went so far as to make a will, in which 
ho did not recognize my adoption as ho ought 
to have done. He put me on a much lower 
status than a keittima adopted sou, as I claint 
to be. If my adoptive father is governed by 
Burmese Buddhist Law, he Is not entitled m 
law to make a will at all. There is no such 
thing as Chinese customary law, but oven if 
there is and it is proved to have the force of 
law in this county, under the decision in Ma 
Y%n Mya's case (7) the application of such a 
custom on the lines put forward by the res- 
pondents Will work an injustice to me a 
Burman.” 

Bound as we are, therefore, by the Full 
Bench ruling, as to what Buddhist Law 
controls Buddhists in Burma, it becomes 
necessary to test the appellant’s argu- 
ments from the point of view of customs 
having the force of law. Have the 
Chinese Buddhists who were originally 
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emigrants into Burma and their des- 
cendants, customs of their own in refe- 
rence to adoption and inheritance ? In 
my opinion having regard to the res- 
pondents’ evidence there can be no doubt 
that they do possess distinctive family 
customs. Their view of adoption is fun- 
damentally at variance with the Burmese 
Buddhist law. Incidentally it is not 
derived from Buddhist principles but 
fr(jn Taoism. The Chinese habit of mak- 
ing testamentary disposition of their 
property is widespread and cannot be 
seriously disputed. But if this is so, the 
question then arises — Have these customs 
the force of law ? In the case of Rama 
Lakshmi Ammal v. Sivanatha Perumal 
(16), the Privy Council laid down that 
the legal recognition of a custom in Bri- 
tish India depended upon its antiquity, 
certainty and uniformity. I have no 
difficulty in regard to the second and third 
requirements, but as to the first it is 
necessary to enquire what amount of 
antiquity the particular customs of the 
Chinese Buddhists in Burma have to 
their credit. It is obviously impossible 
for a Court of the British Empire to 
extend its enquiries much beyond its own 
establishment. Varying terms have been 
laid down. Pur example, in Calcutta the 
year 1773 constitutes the date from which 
legal memory is reckoned. In the case 
of Garuradhwaja Prasad v. Superun- 
dhwaja Prasad (17) a Privy Council 
case, it was held that evidence of un- 
broken custom for eighty years since the 
British occupation is sufficient. I am 
satisfied that having regard to the expert 
testimony in this case, I am enabled to 
hold that the length of the prevalence 
within the province of the customs we ; 
are here considering is ample to bring 
it within the requirements of the term 

legal memory.” 

Moreover a series of legal decisions con- 
firming the customs in dispute is the 
most cogent and satisfactory evidence 
that such a custom has the force of law, 
see the opinions given in Jtanutullah v. 
Romonikant Roy (18), and Naia Thambi 
V. Mella Kumara (19). There are nu- 
merous rullings in both Upper and Lower 
Burma confirming the c usto ms of Chi nese 

(16) [1872] 14 M. I. A. 570=1. A Sup. Vol. 

1=17 W. R. 552=3 Sar. 108 (P C ). 

(17) [1901] 23 All. 37=27 I. A 238 = 7 Sar. 

724 iP.G.). 

18) [1887] 15 Gal. 233. 

19) [1873] 7 M. H. G. R. 306. 
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settlers. As to the question of hardship 
to the native Burman, I think adoption 
and marriage may be clearly distinguished. 
Some forms of adoption may possibly be 
contracts between the adoptive parenta 
and the persons handing over the child ; 
but ‘ qua” the child, Burmese adoption 
is not a contract. It is perhaps difficult 
to bring adoption within a stereotyped 
legal category ; but it seems to mo in 
law to be a form of declaration of trust. 
If this view be correct, hardship to tho 
cestui que trust need not be too closely 
considered. 

There remain two further aspects of 
this appeal to which I desire to refer. 
The first is that there exists a great scar- 
city among the Indian High Court Re- 
ports of any recognition of customs im- 
ported into British India by foreigners. 
The reported cases of various customs 
belonging to shifting or peripatetic fami- 
lies and tribes within British India are 
of course numerous. I have only been 
able to find one, however, in which a 
foreigner imported a custom by emigra- 
tion into India and succeeded in securing 
the confirmation. This was m the case of 
Mailathi Anni v Subbaraya Mudatiar 
(20), where a Bench held that migration 
by the widow of a Hindu subject of 
French India into British India and the 
acquisition of a British domicile enabled 
her to inherit her husband’s estate under 
her own imported customary law. The 
learned Judges followed the dictum con- 
tained in para. 45 of Mayne's Hindu law 
which it may be noted is pnim facie in 
opposition to Chetti v Chetti (14) and 
Mir Anwaruddin s case (15). In other 
parts of the British Empire the validity 
of personal law introduced by Indian 
emigrants who have acquired a domicile 
has been recognized in principle. See 
the case of Abdurahim Haji Ismail 
Mithu V (21) where members 

of a sect of Mahomedans known as 
Memons had migrated to Mombassa and 
their family customs were adjudicated 
upon both by the East African Courts 
and the Privy Council. The Privy Coun- 
cil also in the case of Bartlett v Bartlett- 
considered the validity of a will of 
a British Mahomedan subject domiciled 
in Egypt made contrary to the provisions 
of Mahomedan law. Thoir Lordships con- 

(20) [1901] 24 Mftd. 650=11 M. L. J. 307. 

(21) A I. R 1915 P. G. 86=43 I. A 35 (P.O.).. 
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atrued S. 90, Ottoman Order, as uphold- 
ing the Mahomedan personal law. 

In conclusion after a consideration of 
many cases in which customary law has 
been applied, 1 cannot help observing 
that most of the disputes as to whether 
the personal law of their caste or family 
ehall prevail against the general law of 
the land liave taken place between parties 
of the same domicile or origin, and na- 
tionality. It is rare to find persons of a 
different race in conflict with reference 
to custom. Had I not been bound by 
the Full Bench decision in Ma Yin 
My (I ft case (7) as to Burmese Buddhist 
law controlling all Buddhists, I should 
undoubtedly have held that the peculiar 
facts of this case brought it within the 
legal category of sub-S. (2) or (3) or S. 13 
the Burma Laws Act. The case on prin- 
ciple has much affinity with the decision 
in Ma Yait v Mamuj Chit Mating (22). 
This was the well-known Kalai case in 
which the Privy Council held that the 
testamentary powers of a Hindu Burman 
were not governed by either Hindu or 
Buddhist law, but that they were sui 
generis and, therefore, within the pur- 
view uf the Indian Succession Act under 
the second part of S. 13, Burma Laws Act. 

For these reasons and as I share iny 
Lord's view of the facts, I agree that this 
appeal should bo dismissed. 

S.N./p.K. Appeal dtftmts^ed. 

(aaj A I. R 1022 P. cri97~4‘j Cal JIO — 48 
I. A. sryi (P.C.). 
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Jan Maifttnj and others — Accused — 
Non- Applicants 

Criminal Rovn No. 372"Bof 1928, De- 
cided on 20tli July 1928, from the order 
of 2nd Addl Magistrate, Yenangyaung, 
in Criminal Regular Trial No 10 of 1928 

Burma Gambling Act (1899), Si. 11 and 12 
— Daing should be puniihed much more 
heavily than ordinary gambler. 

A comparison of the maximum fines and the 
maximum sentencos of imprisoninoiit under 
Ss. 11 and 12 clearly shows that the daing 
under ordinary circumatances should be puni- 
shed very much more heavily than the ordi- 
nary gambler. It is the Daing who makes op- 
portunities for other people to commit offences 
under S. 11 and not vice versa. [P 31 G 1] 


Judgment. — The Second Additional 
Magistrate of Yenangyaung tried nine 
men under Ss. 11 and 12, Gambling Act. 
Some he acquitted, some be fined Rs 10 
each under S. 11, and the other two he 
found guilty under S, 12, Gambling Act, 
and fined one of them Rs 15 and the 
other Rs. 20. 

The accused, Maw Pet Khan, whom be 
fined Rs. 20 at the time of the commis- 
sion of the offence, was a police-offifer, 
and the Magistrate was of opinion that 
he had acted as an agent provocateur and 
that was the reason for punishing him 
more severely than the others He, how- 
ever, went out of his way to make some 
sweeping statements against the police 
in general. He says . 

"It seems to mo that the idea of the soeoiid 
accused is to create orinio firi»t and detect it 
afterwards. This bad practice is mostly ad- 
opted by some of the subordinate members of 
the C. I. D. and the police either to get pro- 
motion or to justify their existence" 

and in another passage of his judgment 
ho says 

"The increase of crime lu Burma will not be 
checked unless and until the subordinates em- 
ployed in the C. I. D. and the police depart- 
ment realize the fact that it is nob paying to 
create the crime first and detect it after- 
wards." 

The Inspector General of Police takes 
exception to these two remarks and asks 
that these may be expunged from the re- 
cord. With this view I am in entire 
agreement. 

The man Mawpet Khan was a police 
recruit of only a few months’ service and 
his services have since been dispensed 
with, as he was not considered likely to 
turn out an efficient policeman. Because 
one new and unsatisfactory recruit went 
wrong in one instance the Magistrate 
was not justified in making sweeping 
statements against the Police force in 
general and the C. I. D in particular, the 
more so as Maw Pet Khan was not employ- 
ed in the C [. D 

From the first passage I direct that the 
words from “This bad practice ... to 
justify their existence" be expunged and 
I also direct that the whole of the second 
passage be expunged 

As the case is now before me, I may as 
well make a few remarks for the benefit 
of the Magistrate who tried the case. 

In the course of his judgment, there is 
a page of quotation from a lecture by 
Mr. Justice Carr to the students at the 
Provincial Training College. The lecture 
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was undoubtedly one containing very 
good advice to Magistrates; bub it is quite 
unnecessary for a Magistrate to quote a 
page from it in his judgment. Most 
Magistrates would not have time to make 
unnecessary quotations in their judgments 
and there is no necessity for this long 
extract. 

I would also point out that the sen- 
tences pissed show a failure to grasp the 
lelative seriousness of otlences under Ss. 11 
and 12 Gambling Act. The noral turpitude 
of gambling in itself is regarded by most 
people as small, and the man who com- 
mits an offence against S II, Gambling 
Act merely by going to a waing and hav- 
ing a flutter is not really committing a 
crime involving serious moral turpitude 
The principal portion of his offence is that 
he IS breaking the law of the country The 
law has been framed in the way that it 
IS because gambling of a certain kind 
among certain classes of people is apt to 
lead to more serious crime and that, I 
gather, is the main, if not the only rei- 
son for which it is forbidden by law. On 
the other liand, the man who commits an 
offence under S 12, Gambling Act, is a 
man who is breaking the law of the 
country not merely for the sake of gain- 
ing a passing amusement but with the 
intention of making money The gambler 
may win, or he may lose. On the whole, 
the general body of gamblers lose, be- 
cause the daing always wins. If there 
were no daings to run illegal gambling, 
no one could commit an offence under 
S. 11, Gambling Act It is the daing 
who makes opportunities for other people 
to commit offences under S. 11 and not 
vice versa. 

A reference to the two sections will 
show that the law regards the offence of 
the daing as far greater than the offence 
of the mere gambler. If the maximum 
fines which can be inflicted are looked at, 
it will be seen that the daing can be 
punished five times as heavily as the 
gambler. If the maximum sentences of 
imprisonment are looked at, the daing 
can be punished three times as heavily as 
the gambler, and this clearly shows that 
the daing under ordinary circumstances 
should be punished very much more 
heavily than the ordinary gambler. 

In this case the Magistrate has 
fined the ordinary gamblers Bs. 10 each, 
and the ordinary daing Bs- 15. It would 
be far more reasonable if the daing had 


been punished four or five times as hoivi- 
ly as the gambler 

R K. Bev%sion allowed. 
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Maung Pwe and anothei — Bespondents 

Special Second Appeal No. 707 of 1927^ 
Decided on 25th June 1928, from judg- 
ment of the Dist Judge, Myingyan, in 
Civil Appeal No 51 of 1927 

EaiementB Act Ss. 17 (c) and 18 — Act does 
not apply lo Burma — Right of receiving sur- 
face water can be acquired by custom in 
absence of statutory prohibition. 

Courts can rccogni/p an oiiscraent as acquir- 
able by custom su lung as they are nob forbid- 
diMi to do so by express statute. An oaseiueiit 
of receiving surface water can bo created by 
riistom 111 Burma, where the Easements Act la 
not appliciblo and the cuatsni is a proper oua 
without which tliM'G could bo no culbivitiou in 
that area wheie the custom exists, 2 U. U. iJ. 
042 and 24 Cal. SO Put. [P 32 C 2] 

Maung Ni— for Appellants 

Jagannathan — for Bespondents. 

Judgment — In this cise the appel- 
lants claim the land in dispute In the 
first place it seems to have been filed be- 
fore the Township Court 'of Taungtha as 
a suit for an injunction restraining the 
lief en hints from entering upon and work- 
ing the land and directing them to remove 
the kazins The claim seems to have 
been then that the plaintiff's owned cer- 
tain lands which they cultivated and cer- 
tain lands which they did nob cultivate 
hut from which water ran down on to 
their cultivable land The Township 
Court dismissed the suit and the plaintiffs 
appealed to the District Court. The Dis- 
trict Court passed an order remanding 
the case for disposal on certain issues, the 
plaintiff's ground having been changed 
from that ownershij) of the land entered 
upon by the defendants to the fact that 
they had the right to receive the water 
flowing down from that land In fact, 
they changed their basis from that of 
ownership of the land occupied by the de- 
fendants to that of having an easement to 
receive water from that land. The case 
came back to the trial Court and then ap- 
parently the whole file was burnt. The 
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present file has been re-oonstructed from 
copies and such like. The issues framed 
by the District Court when it remanded 
the suit were. 

(1) Has the surface water flowed from the dis- 
puted land to the plaintiffs’ lands adjoining 
thereto ^ 

(2) If go, how long have they eujoyod the 
right of use of it ? 

(3) Are they entitled to continue the right ^ 

The trial Court proceeded to determine 

these iasiiOB. The learned Jud|;ie answered 
the first issue in the affirmative He ans- 
werod the second issue hy saying that the 
right has been enjoyed for more than 25 
years anrl he answered issue 3 in the af- 
firmative also The defendants appealed 
to the District Court and in appeal the 
learned Additional District Judge took 
up the position that the mere right 
to receive surface water not flowing 
in a stream and not permanently set- 
tled in a pool or tank or otherwise 
could not be acquired by easement He 
deduced this from S 17 (c), Easements 
Act He therefore, allowed the appeal 
and disinissod the suit with costa in both 
Oonrts In doing so he overlooked two 
points The first is that the Easements 
Act does not apply to Burma; and the 
second is that he has made a main point 
the fact that there is no evidonco that 
the water flows in a stream or in a 
definite channel As a matter of fact, his 
predecessor had framed no issue on that 
point and, therefore, it is quite natural 
that there was no evidonco on the point 
For all we know the water may have 
flowded in a stream. I notice that one of 
the witnesses does refer to the blocking 
of the “water-course ” 

It is necessary I think to clear away 
all idea of the Easements Act which does 
not apply in this country This -land is 
apparently in the dry zone and there is 
ample evidence to show that it is the 
custom in this part of the world, where 
the land appears to he undulating, for 
only the lower ground to be cultivated 
and for each piece of lower ground to have 
a kind of catchment area attached to it. 
This IS refernxi to it in the evidence as 
“yegya,” in some places, which is trans- 
lated sometimes as a “water-fall ” This 
custom is admitted by the defendant him- 
self for he says in his evidence in cross- 
examination that in that place people 
mostly keep 

water-falls, the water resources for the fields 
The plaintifis' laud enjoyed the water that falls 
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‘ 

from the land now in dispute and uowhert 
else." 

Further on he says: **We cannot cul- 
tivate the place if it is kept as the water 
resources for the other fields *' Iii other 
words the defendant himself admits that 
in this neighbourhood areas of laud which 
are termed “water resources” are recog- 
nized and that one cultivator will not en- 
croach upon the water resources of an- 
other man’s fields It is quite clear that 
he has done so. In fact, he admitted it 
himself. 

No doubt in the ordinary way a righti 
merely to receive surface water would not 
bo recognised by the Courts as an ease" 
ment and if the Indian Easements Act 
applied, the Courts would he prevented 
from recognizing such a right. But as 
the Act does not apply in Burmi there is 
nothing to prevent the Courts recogniz- 
ing an existing custom which is obviously 
a proper custom and possilily a custom 
without which there could be no cultiva- 
tion in this area at all I hold that the. 
Courts can recognise an easement as ac- 
quirable by custom so long as they are 
not forbidden to do so by express statute 
and liere there is no statue preventing it 
Tho plaintifts have had tins right for 
over 25 years One witness deposes to 
the right as having existed for as long as 
40 years, and in that length of time an 
easement could bo acquired 

I have had quoted by the respondents 
the case of Alan limn A)yo v Alaicng 
Kyin Thu (l). This is a very old ruling 
by the Judicial Commissioner of Upper 
Burma in 1B92 There was no question 
in that case of any custom applying to 
cultivators for the local area and I am 
unable to follow the learned Judicial 
Commissioner when he applied the Ease- 
ments Act, to Burma, the Act not‘ so 
for having been extended hero The other 
case quoted before me is Debi Pershad 
Singh \ Joynath Singh (2) This was 
a case between riparian owners and is 
net applicable to the present case at all. 
I therefore set aside the judgment and 
decree of tho first appellate Court and 
restore those of tho Township Court 
The defendants will pay the costs of the 
plaintiffs throughout. 

M N /r.K. Decree set aside. 


(1) [1892-96] 2 U. B R. 642. 

(2) [1897] 24 Cal. 865=24 I. A. 60=7 Sar. 200 
(P.C.). 
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Das and Doyle, JJ. 

E. V. A. L. Chettyar Firm — Appellant. 

V, 

M P. Mar tear — Eespondenfc 
Civil MTsc. Appeal No. 37 of 1928, De- 
cided on 27fch Juno 1928, from order 
of Disfc. Judge, Insein, in Civil Execution 
]SJo 24 of 1926. 

Civil P. C., O. 21, R. 90— Auction-pur- 
chaser cannot apply to set aside sale under 
R. 90 but under R. 91 only. 

The auction-purchaser’s intaresb comes into 
effect only after the sale. He is not a person 
^vho^o interest is affected by the sale within 
R- 90. The only rule under which ho can 
apply to set aside the sale is O. 21, R. 91. 3 
Fat. L. J. 516, Foil . A.I R. 1927 Rang. 301 and 
A I. R 1925 All. 459, Diss. from. [P 33 0 1, 2] 

K. G Bo&e — for Appellant. 

N. N- Burjorjee — ior Respondent 

Judgment. — The rospondenu. who 
was the auction-purchaser, applied for 
the sale to bo set aside on the ground of 
fraud under 0. 21,- R 90, Civil P C- The 
District Court set aside the sale, and the 
decree-holder has now appealed against 
that order. It is contended before ug 
tnat an auction-purchaser is not a person 
whose interests are adeoted by the sale 
under 0. 21, R. 90, Civil P. G. It is ad- 
mitted that if ho is not a person whose 
interests are attected by the sale he can- 
not apply under that order to set aside 
the sale. 

We have no hesitation in holding that 
the words "whose interests are affected 
by the sale" in the aboveinentioned order 
mean persons who have some interest in 
the property at the time of the sale The 
auction-purchaser’s interest only comes 
into effect after the sale, and it cannot be 
said that his interests are in any way 
affected by the sale. 

Our attention was drawn to a decision 
of Brown, J., in the case of S. N V. li, S. 
Subramaman Chettyar v. N. L M. 
Chettyar Firm (I) In that case Brown, 

J , following a decision of the Allahabad 
High Court in the case of Ravmandan 
Prasad v J agarnath Sahu (2), held that 
an auction-purchaser is a person whose 
interest is affected by the sale, and, there 
fore, could apply under O 21, R. 90, 
Civil P. 0., to set aside the sale. We 
must say that we do not agree with this 
decision of Brown, J. The reasoning of 

A."i 7R. 1927 Rang. 301=5 Rang. ^6. 

A. I. R. 1925 All. 459=47 All. 479. 
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the learned Judges of the Allahabad High- 
Court in the case of Ravinandan Prasad 
v. J agarnath Sahu (2) does not appear 
to us to be sound. The learned Judges 
seem to think that the use of the word 
"interests" instead of "interest" in the 
rule makes a difference in the meaning of 
the words in that rule. We must say' 
that we cannot follow this reasoning. 

It is quite clear to our mind that the 
word "interests" mentioned in that rule 
refers to interest existing at the time of 
the sale and not to interest created by 
the sale The only rule under wliich an 
auction-purchaser can apply to set aside 
the sale is 0. 21, R. 91, Civil P C., and 
if the legislature had intended to allow 
an auction-purchaser to apply under 
O- 21, R 90, Civil P. C , his name would 
have been specifically mentioned in that 
rule 

We are fortified in this opinion by a. 
decision of the Patna High Court in the 
case of Khetra Mohan Datta v. Dilwar 
(3). Brown, J , was mistaken in think- 
ing that the Patna Laiu Journal was not 
an authorized report It was the autho- 
rized report of the Patna High Court till 
the Patna series of the Indian Law Be- 
ports was started We, therefore, allow 
this appeal and set aside the order of the 
District Judge with costs three gold 
mohurs in both Courts 

S L./r.K Appeal allowed 

(3) [1918] 3 Pat. L. J. 516=46 I. C. 614=5 
Pat. L. W. 151. 

^ A I. R 1929 Rangoon33 (2) 

Rutledge, C J. and Brown, J 

Mahomed Hussein Barocha — Appel- 
lant. 

v 

Ko Maung Gale — Respondent 

First Appeal No. 148 of 1928, Decided 
on 26th November 1928 from an original 
side order of Rangoon High Court. 

Civil P. C., O. 6, R. 17 — Defendant 
groiily careless — Amendment should still be 
allowed unless Court thinks it to be mala 
fide. 

However gross the carelessness may bo on 
tho part of defendant while giving his written 
statement, its amendment ought to be allowed 
unless the Court is satisfied that the object of 
the defendant was mala fide in that he wanted 
to defeat and delay the plaintiff's claim. 

[P 34 C 11 

A. B. Banerjee — for Appellant. 

Dantra — for Respondent. 
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Judgment — This is an appeal from 
tbe original side of this Court;, refusing 
to allow certain amendment of the written 
statement, in consequence of which judg- 
ment and decree were passed in favour of 
the plaintiff-respondent 

The whole question turns on whether 
the learned Judge was justified in refus- 
ing this amendment. The defendant-ap- 
pellant fought to amend para 1 of the 
written statement by striking out the 
words "and nine” and subsequently deny- 
ing certain allegations made by the plain- 
tiff in this paragraph of the plaint How 
an advocate and a verifying defendant 
oould come to admit this paragraph, when 
in fact they intended to deny it, it is 
difficult to conceive The learned advo- 
cate for tho appellants admits that the 
carelessness is gross and in saying so he 
IS really under-stating the case But, 
however gross the carelessness, we are of 
opinion that an amendment ought to be 
allowed, unless wo are satisfied that in 
fact the defendant’s action was mala fide. 

I If it were a case of mala fide with the 
object of defeating and delying the plain- 
tifi’s claim, we consider that it was so 
risky and dubious as not likely to com- 
mend itself to a litigant. In fact it left 
the plaintiff’s claim undefended, and 
would bo likely to be ineffective if looked 
on as a written statement merely filed for 
the purpose of gaining time. Tho learned 
advocates have admitted in argument that 
there was a similar suit arising out of 
the same lire and the consumption of 
another party’s paddy. In that suit a 
paragraph similar to para. 8 of the plaint 
was pleaded, and was in fact denied by 
tho present appellants. Wo have also 
taken into consideration the letter dated 
2l6t August 1926, which appellant’s ad- 
vocate addressed to the plaintiff. 

Taking all those facts into considera- 
tion, we are of opinion that the defen- 
dant’s admission of para 9 was a mistake 
That being so, the learned Judge ought to 
have allowed an amendment but only on 
terms of full and adequate costa being 
granted to the plaintiff. Leave to amend 
necessarily involved an adjournment of 
the case and the costs accordingly must 
be substantial. All the evidence taken 
on the original side must not be thrown 
away, but it is clear that the services of 
the plaintiff’s advocate have been thrown 
away, and the plaintiff has also been 
-delayed in recovering his claim if in fact 
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his claim in the end turns out to be a 
valid one. 

We are, therefore, prepared to allow 
the appeal on terms. If the plaintiff pay 
into Court the sum of Bs. 500 as costs to 
indemnify the respondent-plaintiff for 
the loss which he has sustained within 
14 days, tho appeal will be allowed, and 
the necessary amendment asked for will 
be made, and the case will be remitted to 
the original side for disposal. On the 
appellants paying the said sum of Bs.500 
into Court, the respondent may withdraw 
the same without security. The order as 
to slay of execution will continue till the 
disposal of tho suit on the original side, 
the appellants to be at liberty to apply, 
on deposit of Rs 500 into Court, for re- 
fund of the Court- fee paid in this appeal. 

.S N /n.K Appeal alioued. 
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Heald, J. 

li. Vaz — Appellant 
V 

Muni Singh — Respondent. 

Spl Second Appeal No 393 of 1928, 
Decided on 2nd January 1929. 

Transfer of Property Act, S. 3 — In Burma 
failure to search register warrants imputing 
notice to transferee of prior mortgage. 

la Burma a search of the registration re- 
cords IB paiticularJy necessary and particu- 
larly easy, and failure by bubscquoiit pur- 
chaser from a mortgagor in possession to make 
a search is a circumstance which warrants 
the imputation of notice to him of tho previ- 
ous moitgage ; A. 1. li. 11121 P C. 112, Expl. 

[P 35 C 1] 

P. B, Sen — for Appellant 

Judgment. — Appellant sued on a 
mortgage made in his favour by Abdul 
Gaffur and his wife Ma Tu and joined 
as defendants a number of persons, in- 
cluding the present respondent who 
claimed to 'have purchased various parts of 
the mortgaged property from the mort- 
gagors. 

The date of the conveyance in res- 
pondent’s favour was IGth June 1919. 
The lower appellate Court said that be- 
cause the mortgagors remained in posses- 
sion of the property, and the respondeat 
bought without notice of his mortgage 
his purchase was good as against appel- 
lant’s prior mortgage, and in support of 
that view the learned Judge cited the 
decision of their Lordships of the Privy 
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Council in Tilakdhari Lai v. Khedan 
Lai (l) 

It seems clear that the learned Judge 
misunderstood the meaning and extended 
the BG(7pe of that ruling In that case 
their Lordships wore considering the 
general proposition that registration of 
deeds is notice of its contents to all the 
world and the particular proposition 
that registration cf subsequent transfer 
o( property is notice to prior transfer- 
rees. It is true that their Lordships 
said that notice cannot in all cases be 
imputed from the mere fact that a docu- 
ment is to be found on the Indian re- 
gister of deeds ; but they went on to say 
that there may bo cases in which omis- 
sion to search the registers would result 
in notice being obtained and that the 
circumstances necessary for this purpose 
may be very slight 

In a country like Burma, where nearly 
every mortgagor, who remains in posses- 
sion of the mortgaged property executes 
at least one subsequent outright con- 
veyance of the property in fraud of the 
mortgage which he has made and where 
under the procedure prescribed for the 
registration of deeds relating to lands 
the particulars of every transfer which 
13 registered are reported to the revenue 
authorities, and under the procedure 
prescribed for the maintainenco of the 
Land Revenue registers these particulars 
are recorded in the revenue registers in 
accordance with that report a search of 
the registration records is particularly 
necessary and particularly easy, and I 
have no hesitation in holding that in 
this case respondent’s admitted failure 
to make a search was a circumstance 
Iwhich warranted the imputation of 
[notice to him. 

I therefore hold that the respondent 
must be regarded as having taken his 
conveyance subject to appellant’s mort- 
gage and that the land conveyed to him 
is subject to that mortgage. 

The judgments and decree of the lower 
Courts in so far as they reject appellant’s 
claim that the land conveyed to respon- 
dent is subject to appellant’s mortgage 
are set aside, and the mortgage decree 
\9i\\ bo amended by adding to the sche- 
dule the piece of land known as holding 
No. 17, plot No. 87/26-26 as shown in 
fclie map (Ex. 13) filed at p. 40 of the 
trial Court's e xhibit record. 

(1) A. I. R. 1921 P. 0. 112=48 Cal. 1 (proj. 


The lower appellate Court’s order for 
costs is set aside and the respondeut 
will bear appellant’s costs in the lower 
appellate Court and on the uncontested 
scale in this Court. 

RK. Decree modified. 
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Rutledge, C. J., and Brown, J. 

Official Assignee — Appellant 

V 

Ma Hla Jit we and others — Respon- 
dents. 

First Appeal No 166 of 1928, Decided 
on 27th November 1928, -from judgment 
of Chari, J in Civil Regular No. 17 of 
1928. 

(a) Mahometan Law — Marriage — Burmeie- 
Buddhist woman cannot marry a Shia unlos 
converted to Islam. 

Unlcsg a Burmese Buddhist woman is con- 
verted to tho faith of Islam prior to her mar- 
riage, no marriago can be contracted between 
her and a Shia Miihf»alman [P 37 C 2] 

(b) Mahomedan Law — Marriage — Shia — 
Muta — Period of marriage and dower must 
be Epecified. 

** Muta” IS a very vague and unaabiaractory 
form of contract for personal relationa. Thero 
must bo dofiuite time during which tho rola- 
tionahip ia to last and dofinito sum or thing 
specified as dower. [P 30 0 1] 

Dantra-^tov Appollant. 

Masani for Administrator -General — 
for Respondent 4 

Judgment from which the appeal was 
preferred was as follows — 

Chari, J . — The plaintiff in this case ia 
a brother of one Mahomed Ali Khorasany,. 
a Shiah Mahomedan, who died at Ran- 
goon on 26th January 1924. He claims 
to be the sole heir of the deceased, as 
being his brother, and alleges that de- 
fendants 2 and 3, young children who 
are admittedly the children of Mahomed 
Ali Khorasany, are illegitimate and 
therefore not entitled to inherit as sons 
under the Shia Mahomedan Law to the 
estate of their father, lie asks for a de- 
claration that he is the sole heir. 

This suit was filed this year, almost 
four years after the death of Mahomed 
Ali Khorasany This by itself raises no 
serious presumption against the plaintiff. 
In Civil Miscellanous Case No 70 Ma 
Hla Htwe, who is said to be a Burmese 
Buddhist, alleging that she was the 
widow of the deceased Mahomed Ali 
Khorasany, asked the Court to direct tho 
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Adminisfcrator-Goneral to apply for let- 
ters of administration to the estate of 
tier husband. She later filed another 
miscellaneous application to be allowed 
to sue as a pauper She never pursued 
this application, which was dismissed 
for default She is alleged to have writ- 
ten a letter on 5th December 1925 to the 
Administrator-General of Burma that 
she and her sons gave up their claims in 
the estate of Mahomed Ali Khorasany in 
favour of the plaintiff The letter is not 
.produced by the advocate who appears for 
the -Adininistrator-Gonoral and even if 
produced would carry no weight what- 
ever, as it was not competent for defen- 
dant 1 to give up the claims of her in- 
fant children 

The question for determination is 
whether defendants 2 and 3 are legiti- 
mate or illegitimate children of ^lahomed 
Ali Khorasany The evidence on the point 
is extremely meagre It consists only 
of the statements of the plaintiff himself 
and a cousin of his, that the deceased 
was not married to either Ma Hla Htwe 
or Annie The cousin merely says that 
the deceased was not married and that 
lie would have known of the marriage if 
a marriage liad taken place This may 
be true of a marriage taking place with 
formalities before a kazi or in a mosque, 
but it IS quite possible that the deceased 
was married in a private way to these 
women and did not want that fact ad- 
Tertised. The prespmption of law is al- 
ways in favour of morality and legiti- 
macy and when it is proved that a man 
tind a woman are living together as hus- 
band and wife, and legal presumption is 
in favour of a legal union and against an 
illegal union. Sastry VeJaider Aronegary 
V Semhecutty Vaigalie (l) Apart from 
this presumption, there is sufficient evi- 
dence from which I could infer in favour 
of these innocent children that they were 
fl-cknowledged by their father, which, 
Tinder Mahomedan Liw will lead to an 
inference of their legitimacy. Mr. Jus- 
tice Ameer Ali in his book on Evidence, 
3th Edition at p 7y8 referring to Maho- 
medan Law says: 

" Cohabitation and birth with treatment 
tantamount to aoknowlcdmont is sufficient to 
prove legitimacy, although mere cohabitation 
alone will not auffico to raise such a legal 
presumption of marriage as to legitimize the 
offspring.” 

Hi) [leaf] 6 A. C. 364=irL.'T“ 895=50. L. J. 

P.O. 29. 
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1 am glad to note that the plaintiff 
gave evidence in a very straightforward 
manner, and admitted that on his death- 
bed his brother asked him to take care 
of the children 

One Martinez gave evidence lie is a 
Christian and savs that Annie who is 
alleged to have been one of the mistresses 
of Mahomed Ali Khorasany was his 
daughter He says tlv.t she was not 
married to Mahomed Ali Khorasany. If 
by this he means that Mahomed Ali 
Khorasany was not married in Church or 
before the Marriage Eegistrar as would 
be required by the Eiidran Christian Mar- 
riage Act, he is right, but Annie is a 
Kitabi witli whom a marriage under 
Mahomedan Law is allowed to a Moslem 
The presumption, therefore, would be much 
stronger of her being the legal wife of 
Mahomed Ali Khorasany I cannot ac- 
cept or act on the evidence of a witness, 
the tendency of whose evidence is to put 
a stigma on his own daughter and bas- 
tardise his grandchild. Even he admits 
that the deceased always admitted that 
these two children were his own children 

In a case of this kind where it is 
sought to have a declaration the effect of 
which is to bastardise two innocent chil- 
dren and deprive them of the patrimony 
of their father, I must have evidence 
much stronger and more convincing than 
what has been been adduced by the plain- 
tiff, before I can come to a conclusion 
adverse to the children I therefore hold 
that the plaintiff is not the heir to the 
estate of his brother and the heirs are de- 
fendants 2 and 3 who are his sons This 
may seem to imply that defendant 1 is 
his widow, but as she a ma]or does not 
defend the suit, and as she has renounced 
her claim to the Adminstrator General, 
it is unnecessary to declare her to be en- 
titled to any portion of the estate of 
Mahomed Ali Khorasany. 

The plaintiff’s suit is accordingly dis- 
missed 

Judgment. — As the plaintiff-appel- 
lant was adjudicated an insolvent last 
August, and as the Official Assignee in 
whom the insolvent’s estate vested 
wished to be joined as appellant, and was 
ready and willing to continue the appeal 
without any adjournment, we substituted 
him as appellant and heard the appeal 

The plaintiff brought a suit to declare 
his right as the heir to the estate of his 
deceased brother, Mahomed Ali Khora- 
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sany, and according to the plaintiff's evi- 
dence, the said deceased cohabited wifch 
Ma Hla Htwe, respondent 1, and her 
neice one Annie and had by them respec- 
tively two minor children, respdts. 2 & 3. 

The learned Judge on the original side, 
by means of certain inferences and pre- 
sumptions has hold that those two minor 
children are the legitimate heirs of the 
deceased Khorasany. Hence this appeal. 

lAt the trial no appearance was made 
on behalf of Ma Hla Htwe, or either of 
the minor children, and the appeal has 
proceeded ex parte so far as they are 
concerned. 

The Assistant Registrar was appointed 
guardian ad litem over the two minors 
inasmuch as their respective mothers did 
not appear and were not making any claim 
upon the estate The Assistant Regis- 
trar, however, stated to the Court that he 
had no funds in his hinds to enable him 
to CDiiducb the suit and on reference 
being made to the Administrator-General 
who had obtained letters of adminis- 
tration to the estate, it was found that 
there were no funds in his hands to en- 
able the Assistant Registrar to take an 
active part in the proceedings Mr 
Masani on behalf of the Administrator- 
General, has, however, assisted the Court 
in urging what he could on behalf of the 
minor respondents, and asked that the 
judgment appealed from should not be 
dishiirbed. 

Certain evidence has been adduced at 
the trial. The plaintiff has not been 
shaken in his evidence that his brother 
had not married either of the women 
but had maintained them as his mistres- 
ses for a certain period up to the time 
of his death, and that ho acknowledged 
the two minors as being his sons, bub 
not as legitimate sons and had asked 
the plaintiff to look after them 

No doubt, the plaintiff is an interested 
witness who requires corroboration He 
calls a cousin of the deceased A. H A 
Khorasany, who states that the deceased 
M. A. Khorasany was nob married in his 
lifetime and that he would have known 
if he had been married to any one. It is 
not suggested that this witness has any 
interest He is a relative and a fairly 
close one who ought to be in a position 
to say whether his cousin was ‘married 
or not. We see no reason for rejecting 
his evidence which, it accepted, nega- 
tives the (act that the deceased at any 


rate could have been married in any 
public way, or such as his relatives or 
the people of his community would know 
of the fact. 

Then there is the evidence of Mar- 
tinez, the father of Annie, the mother 
of the second minor If the learned 
trial Judge had discarded his evidence 
because of his demeanour and the impres- 
sion which his manner of giving evidence 
had made upon him, we would naturally 
have refrained from differing with him 
on a question in which he was in a far 
better position to judge than we. Bub 
he seems to have rejected this witness’ 
evidence because it affects the status of 
his daughter and the legitimation of his 
grand child Neither of these, in our 
opinion are good grounds for rejecting 
tlie evidence. He had been subpoenaed 
to give evidence, and as such it was his 
duty to speak the truth, even if this dis- 
closed painful and unpalatable [acts 
The learned Judge may have thought but 
he has nob said that this Phillipino to 
have given evidence against the interests 
of his daughter and grandchild must 
have bean tampered with by the plain- 
tiff. There is no evidence, however, of 
this, and we see no reason why his 
evidence should be rejected If his evi- 
dence be accepted it proves that Ma Hla 
Htwe IS a Burmese Buddhist If that 
is so then unless she was converted to 
the faith of Islam prior to the marriage, 
no marriage could be contracted between 
her and a Shiah Mussulman 

These Courts have frequently to try 
cases whore women claim to bo the 
wives of Mahomedans and where the 
Courts find in fact that they are in fact 
not wives; but we have not observed any 
tendency on the part of actual wives re- 
fraining from putting forward their claim 
to that status. It is true that in the 
first place Ma Hla Htwe, respondent 1 
did make a claim to bo the widow of the 
deceased and applied to bo allowed to 
sue in forma pauperis, but her application 
was dismissed for want of prosecution and 
as already mentioned, she has taken no 
steps at the trial of the present case to 
establish her status 

Annie, the other woman concerned, is 
admittedly her niece At no stage since 
the deceased's death has she put forward 
any claim to be a widow of the deceased. 
Her father in his evidence does nob claim 
for her a higher status than that of a 
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miatreBB. He atatea that be aaked the 
the deceased to marry his daughter but 
that the deceased, who had a number of 
other mistresses, merely asked to wait 

The learned advocate for respondent 4 
has drawn our attention to a form of 
temporary marriage *' Muta " which is 
lawful among Bhiah Mahomedans and 
asked us to presume that such a form had 
taken place between the deceased and 
these two women. “ Muta " is a very 
vague and unsatisfactory form of contract 
for personal relations: but even here 
there must be dohnito time during which 
the relationship is to last and a dofinite 
sum or, thing specihed as dower. 

There is no evidence nor circu in stances 
in the present case which would justify 
us in presuming that such a form of tem- 
porary marriage had been arranged bet- 
ween the deceased and either of these 
women. In the case upon which the 
learned Judge relies, 6- Appeal Cases 
p. 364. there were various circumstances 
which fully justify the Courts in draw- 
ing the presumption of marriage In the 
present case, so far as we can see there 
is no evidence whatsoever of even living 
together as husband and wife On the 
other hand there is direct evidence that 
no such status in fact existed and we see 
no reason to reject this evidence. 

The learned advocate for the appellant 
mentions that Annie had not been made 
a party to the original suit or to this 
appeal. This may or may not Lmve been 
unfortunate, but at this late stage of the 
proceedings, we do not think that we 
would be justified in joining her now She 
is not consequently formally bound by 
the result of this appeal. 

For the reasons already given, we 
allow this appeal, and declare the plain- 
tiff to be the sole heir to the estate of the 
deceased Mahomed Ali Khorasany 

In the cirumstances of the case we do 
not consider that any order as to costs is 
necessary 

B K Appeal alloned' 
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Full Bench 

Eutledge C. J , Brown and Carr, J J. 

Commissioner of Income Tax, Burma — 
Beferee 

V. 

R. M. P. Chettyar Firm — Assessee. 
Civil Bef. No 10 of 1928, Decided on 
Srd January 1929. 


^ 301 Income Tax Act (1922), S. 22 (4) 
Notice under, can be isiued even after re- 
turn ia made. 

Even after an 'asBCBBee bas made a return of 
his income under S. 22 (2) aBseBsmoiit can be 
made under S. 23 (4) for non-compliance with 
the terms of a notice under S. 22 (4). A. I. 
1928 Pat. 629 {F.B.), A.I.R. 1928 Cal. 687 (5.B.); 
A, I. R. 1928 All. 283, Full. 106 I. C. 193=A. I. 
R. 1927 Pat. 390, deemed Overruled.] A.I.R. 1928 
Lah. 219, not Foil. 

Government Advocate — for the Beferee 

Foucar — for the Assessee. 

Opinion — This is a reference made 
by the Commissioner of Income-tax 
under S 66, Income-tax Act (11 of 1922) 
the question referred being- 

"After an asscssoe has madr a return of hiH 
lUGoms under S. 2^ f2) can the asaohsmont be 
made under S 23 (4) of the Act for uou-com- 
plianco with the terms of a notice under S. 22 
(4)?- 

The essential question raised in the’ 
argument befoio us is whether a notice 
under S. 22 (4) may or may not be issued 
by the Income-tax authority after the 
assessee has made a return of his income 
as required by a notice under S 22 (2). 

The assesseo’s contention that a notice 
under S. 22 (4) can be issued only before a 
return has been made, receives some sup- 
port from the case of Brijraj lianglal v. 
The Commissioner of inceme-tax A I.B. 
1927 Pat 390 and that of Kushi Bam 
Karam Chand v. The Commissioner of 
Income-tax A. I. i?. 1928 Lah 219 neither 
obwhich appear in the authorized reports. 
But the first of these decisions has been 
expressly overruled by a Full Bench of five 
Judges of the same Court — the High 
Court of Patna in Bam Khelauan Ugan 
Lai V. Commissioner of Income-tax (l) 
and tbesame view was taken by the two 
other Judges of the Court who referred 
the question to the Full Bench. Thus seven 
Judges of that Court are of opinion that 
the decision in Bi ij Eaj’s case was wrong. 
The same question has been considered 
by the High Court of Calcutta In the 
matter of Harmukhrai Duhehand (2) and 
by the High Court of Allahabad In the 
matter of Chandra Sen Jaini (3) and 
both of these Courts are in agreement 
with the decision in Bam Khelwans case. 
That being so the weight of authority is 
very strongly against the contention ad- 
vanced by the assessee. The question 
has been very fully discussed in the judg- 
ments quoted and we agree with the 

(1) A. I. R. 1928 Pat. 629=7 Pat. 852 (P. Bij. 

(2) A. I. B. 1928 Gal. 687 (9. B.). 

(8) A. I. B. 1928 A]]. 263=60 All.' 6B9. 
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arguments there set out and with the de- 
cision arrived at. We consider it un- 
necessary, therefore, to enter into further 
discussion of the questiou. 

We answer the question referred in the 
cillirmative. The assesseo mast pay the 
costa of this reference, 'advocates fee five 
gold mohurs. 

R K Reference ansicered in affir- 

. mative. 
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Carr and Mya Bj, JJ. 

U Tha Maung and others — AppelLinte. 

V. 

U Aung Myat, Gyaw and another — 
Bospondonta 

First Appeals Nos 81 and 82 of 1928, 
Decided on 9th January 1929 from Dist 
Judge of Pyapon 

(a) Deed — Conatruction — Mortgage or aale 
— Sale-deed an outright conveyance — Right 
4)f redemption expressly refused — Simulta- 
neous agreement to reconvey if certain am- 
ount paid regularly as rent for five years — 
Jn default of any payment agreement to be 
void — The two documents constituted aale 
with right of repurchase and not mortgage. 

A convuyod certain land to D by deed of salo 
which was in its terms an outright convey- 
ance and contained a cliiiso expressly re- 
nouncing any right of redemption. At the 
hame time B executed an agreement referring 
to the same land, that if A would annually 
pay to B certain sum as rent he may repur- 
chase the land at any time within five years 
by paying the original price. Thoio was also 
an express provision that default in payment 
of the rent would render the agroomont of the 
lesalo void : 

Ileld^. that on the terms of the deeds the 
relation of debtor and creditor did not exist. 
B could not have sued for the recovery of his 
money. The two deeds purported to be an 
outright conveyance with a separate agree- 
ment to reconvey on eortain conditions, and 
not to be a mortgage. [P 40 C 2J 

(b) Evidence Acl, S. 114 — Executants, 
men of experience — Strong proof is neces- 
sary to show that the deed was signed with- 
out being read over. 

An ordinary sane person would have the 
Final terms of a written document road over 
before accepting the deed and, therefore, when 
the executants are men of considerable ex- 
perience lb would roquiLO very strong ovidenco 
to convince a Court that the deed was signed 
without being read over. [P 40 C 1] 

Ba Shin — for Appollaats. 

Ba Han — for Bespondents. 

Judgment. — These are appeals from 
decisions of the District Court of Pyapon 
in cross-suits, which were hoard and 


decided together. lu suit No, 44/26 thn 
appellants were the plaintiffs. The) I 
were formerly the owners of some 444.951 
acres of paddy land, but on 15th August 
1925, they convoyed this to the defen- 
dants for Rs 25,000 by the deed of sale 
Ex. 5, which was in its torms an out- 
right conveyance and contained a danse 
expressly renouncing any right of re- 
demption. At the same timo, the defen- 
dants executed the agreement Ex. 6 
This deed is badly drawn and is lacking 
in precision, but it is common ground 
that it refers to the land in suit. Ac- 
cording to the torms of this agreement if 
the plaintiffs annually pay to the defen- 
dants 4,000 baskets of paddy as rent, 
they may repurchase the land at anytime 
within five years by paying the original 
price of Rs. 25,000 at the same time as 
the rent of 4000 baskets of paddy. 
There was also an express provision that 
default in payment of the rental paddy 
should render the agreement to resell 
void. 

The appellants in their suit claimed 
that these two documents together cre- 
ated a mortgage by conditional sale and 
prayed for a decree for redemption, ad- 
ding an alternative prayer that if it wore 
held that the transaction was nob a 
morbgago by conditional sale they should 
be given a decree for specific perform- 
ance of the agreement. 

In their cross-suit, the respondent 
claimed a declaration of their ownership 
of the Lind and asked for a decree for its 
possession Both suits were decided in 
favour of the respondents. 

With their plaint, the appellants filed 
c(3rtifi0d copies of Exs 5 and 6, both of 
which were registered They made cer- 
tain allegations that the agreoinenb be- 
tween the parties differed from the 
terras of the document, hut so far as 
their first plaint goes there was no sug- 
gestion that the terms of the document 
differed from those agreed upon at 
the time by the parties. Nor when tho 
defendants on their written statement set 
out tho terms of Ex. 6 with considerably 
more precision than in the deed itself was 
any objection taken. It was only after 
some months and during the course of 
argument on the first three issues that the 
plaintiff-appellants filed a reply to the 
written statement and asked leave to file 
an amended plaint. Leave was granted 
and a new plaint filed In this it was 
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alleged that certain terms had been in- 
serted in Ex. 6 which had not been ag- 
reed to by them. The .plaint itself did 
not expressly allege fraud, but this al- 
legation had been made in reply to the 
written statement. 

An additional issue was then framed 
namely : 

" Did the plAintifls know tha contents of the 
registered Agreement at the time it was ex- 
ecuted. ’* 

This was recorded in the diary under 
date 17th May 1927, and not at the 
usual place in the record It is, how- 
ever, set out in the judgment. 

This issue is quite sufficient to raise 
the question of fraud, and the conten- 
tion in para 1 of the memorandum of ap- 
peal that the District Court erred in 
not framing an issue on the question of 
fraud is without substance. 

We think that this issue should first 
be decided. The District Judge’s finding 
was that the plaintiff did not know the 
terms of Ex 6 when it was executed 
With that finding we agree The bur- 
den of proving fraud was on the plain- 
tiffs, and that burden was considerably 
-increased by the fact that in their origi- 
nal plaint filed when they must have 
been fully aware of the terms of the 
document they made no suggestion that 
these terms were not those to which 
they agreed The circumstances dis- 
tinctly suggest that this allegation of 
fraud was only made in order to intro- 
duce evidence contradicting the terms 
of the document itself, when it seemed 
likely during the argument of issue 2, 
that otherwise such evidence would be 
rejected as inadmissible (Their Lord- 
ships then discussed evidence and pro- 
ceeded) The real point of the evidence 
for the plaintiffs on this subject is that 
the agreement was not read over to the 
pirbies before being signed On the 
other hand there is a considerable amount 
of evidence to the effect that it was read 
over There are of xiourse other dis- 
crepancies on both sides but we do not 
jthink it necessary to go into them in 
Idetail. The parties are not children 
but men of considerable experience and 
it would require very much stronger 
evidence than any that has been given 
to convince us that this agreement was 
signed without being read over, when 
the sale-deed was read, and there had 
been considerable * difference of opinion 


before agreement was reached as to the; 
terms of the agreement for repur- 
hase In such circumstances any ordi- 
nary sane person would have the final 
terms, as written down read over 
before accepting the deed. And all the 
circumstances suggest that the plain- 
tiffs were fully aware of the terms so 
written We find therefore that no 
fraud has been proved It follows that 
no extraneous evidence as to the terms 
can be admitted and that the parties are 
bound by the terms as contained in the 
two documents. 

The ,next question is whether these 
two documents together created a mort- 
gage by conditional sale W'e are clearly 
of opinion that they did not It is ob- 
vious that on their terms the rela- 
tion of creditor and debtor did nob exist. 
The defendant could not have sued forr 
the recovery of his money The twoj 
deeds, are in our- opinion, merely what 
they purport to be that is, an outrightj 
conveyance with a separate agreement| 
to reconvey on certain conditions Thej 
prayer for redemption cannot thereforel 
be accepted And to succeed on theirj 
prayer for specific performance, it is 
necessary for the plaintiffs to show that 
the agreement to reconvey is still in 
force. And to do that they must show 
that they have carried out the conditions 
laid down in the agreement itself (The 
judgment then discussed evidence and 
proceeded) A considerable amount of evi- 
dence was led to show that the land in 
suit was worth very much more than the 
amount of the purchase price. We do not 
consider this evidence of any importance 
in the case Admittedly there was consi- 
deration for the transaction and this 
evidence could only bo relevant to 
show that the transaction between the 
parties was something different from 
that set out in the deeds themselves^ 
Since the plaintiffs cannot be allowed ta 
show this, all this evidence becomes 
irrelevant whatever view wo might be 
inclined to take it 

We dismiss both these appeals with 
costs 

B K. Appeals dismissed^ 
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Full Bench 

Pratt, Opfg. C. T., and Carr, Cun- 
LIPPB, Ohmiston and Darwood, JJ. 

P. K. P. V. E. Chidambaram Chettyar 
and another — Applioanfca. 

V. 

N. A. Chettyar^ Firm — Kespondenbs. 

(Jivil Ref. No. 6 of 1920, Decided on 
27th August 1928, from Civil Misc. Ap- 
peal No. 183 of 1927. 

(b) Practice — Precedents — Stare decisis. 

The principle of stare deoisia has far less 
applicability to the law of procedure than to 
that of substantive law. [P 43 G 2] 

^ ^ (b) Letters Patent (Rangoon), Cl. 13 — 
Finding having effect of allowing suit to 
proceed is not a judgment within Cl. 13 : 
Rang. Civ%l App. No. 153 of 1924 ; Rang. Cw. 
M\sc. No, 02 0/1925 and A, I, R. 1928 Rang. 
20, Overruled, 

If the effect of an adjudication “is to pub an 
end to the suit or proceeding so far as the 
Court before which the suit or proceeding is 
pending is ooncarnad, or if its effect, if it is 
not complied with, is to put an end to tha suit 
or proceeding the adjudication is a judgment, 
otherwise not. [P 43 C 1] 

The finding that the parties intended to 
treat a document on which the suit was filed 
as an inland and not as a foreign instrument, 
which had the effect of allowing the suit to 
proceed, does not amount to a judgment with- 
in the meaning of Art. 13 . Rang. Civ. F. A. 
153 of 1924 ; Rang. Civil Misc. No. 82 of 
1925 and A. 1. R. 1928 Rang. 20, Overruled; 
35 Mad. 1; A. I. R, 1925 Rang. 43 and A. I. R. 
1922 La/i. 380, Rel. on. (Case Law discussed.) 

[P 42 C 2J 

Hay — for Applicant. 

Young — for Respondents. 

Order of Reference {Pratt Offg C. 
J. and Cunliffe, J.) — Plaintiff sued on 
a hundi. Objeotions were raised that 
the hundi was improperly stamped and 
could not be sued upon and that there 
was no cause of action against defendant 
3. The learned Judge ou the original side 
discussed the points raised at some length 
and recorded findings that the intention 
was to treat the document as au inland in- 
strument, and that there was therefore no 
force in the arguments about its being 
improperly stamped, which were based 
on its being a foreign instrument. The 
Court also found that the question of the 
liability of defendant 3 could not be de- 
cided till a later stage of the case. An 
appeal was filed and on the case coming 
on for hearing the preliminary objection 
was taken that the order under appeal 
does not constitute a judgment within 
1929 R/6 


the meaning of Art. 13, Letters Patent. 
The principles on which the question of 
what constitutes a judgment under Gl. 13 
should be determined, were discussed, 
'and clearly laid down by Robinson, C. J., 
in Yeo Eng Bijan v. Beng Seng k Co, (1) 
in the following words : 

"I agree that a deoision which affects the 
merits of the question between the parties by 
determining some right sor liability may right- 
ly be held to be a “judgment,” and I think 
that an order which merely paves the way for 
the determination of the question between tha 
parties cannot bo considered to be a “judg- 
ment”, nor can a more formal order merely 
regulating the procedure in the suit or one 
which IS nothing more fhan a step towards 
obtaining a final adjudication. Adopting tha 
principle here laid down it is difficult to sea 
how the finding now under appeal can be held 
to bo a “judgment.” 

The first part of the finding that the 
document in dispute is an inland instru- 
ment and that there is no force in the 
contention that it is inadequately or im- 
properly stamped practically amounts to 
a finding that the suit is maintainable 
and paves the way for the determination 
of the main question between the parties. 

If eventually the suit is decided 
against defendants they will have the 
right to challenge this finding on appeal. 

The intention of Art. 13 was to allow 
an appeal in certain cases not allowed by 
the Civil Procedure Code, where the 
rights of the parties had been deter- 
mined, and the absence of a right of ap- 
peal might cause an injustice. The posi- 
tion is well put by White, C J., in Tul- 
jaram Bow v. M K. B. Alagappa Chet- 
tiar (2) : 

“The test seems to me to be not what is the 
form of the adjudication bub -what its effect is 
on the suit or proceeding in which it is made. 
If its effect, whatever its form may ba, and 
whatever may be the nature of the application 
on which it is made, is to pub an end to the 
suit or proceeding so far as the Court before 
which the suit cr proceeding is pending is con- 
cerned, or if its effect, if it is not complied 
with, is to put an end to the suit or proceeding, 
1 think the adjudication is a judgment within 
the meaning of the clause.” 

This view would rule out the present 
judgment. A broader view has been taken 
in the Calcutta cases of Budhu Lai v. 
ChattuGope{3) and the well-known case of 
The Justices of the Peace for Calcutta v. 
The Oriental Gas Co, (4), and we are in- 

“m A.I.H. lM5^anY. 4^=rRairg. 4^9^ 

(2) [1910] 35 Mad. l(7)=2l M.L.J. 1=8 I.C. 

940=(1910) M.W.N. 697 (F.B.). 

(3) [1916] 44 Cal. 804=25 O.L.J. 193=39 I.C. 

465=21 G.W.N. 269.' 

(4) [1872]'8 Ben. L.R. 438 = 17 W.R. 364, 
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dined to think too broad. We prefer 
Garth, C. J.’b dictum in Ebrahim v. 
F uckhrunmssa Begum (6) that the word 
‘‘judgment" means a judgment or decree, 
which decides the case one way or other 
in its entirety, and that it does not mean 
a decision or order of an interlocutory 
character which merely decides some 
isolated point not affecting the merits or 
result of the entire suit. 

It is obviously undesirable that as 
soon as a preliminary point of law is de- 
cided against defendants they should have 
a right to appeal and hold up the trial of 
the suit indefinitely. It is easy to con- 
ceive a case with many legal points, 
which would lend itself to a number of 
preliminary appeals, and consequently 
continual postponements and delays, if 
appeals were allowed from every separate 
finding on preliminary issues 

It would be most objectionable to have 
a case tried and appealed piecemeal in 
this manner. It should be observed that 
so far as the latter part of the Judge’s 
order, in which he declines to give a deci- 
sion on the liability of defendant 3 with- 
out further materials, is concerned, it is 
obviously not a judgment even by Cal- 
cutta standards. 

The ruling of the Dench in the recent 
case of Tar Mahomed v. Zulaikha Bai (6) 
that an appeal lies under the Letters Pa- 
tent against the finding of the High 
Court that it has jurisdiction to hear and 
decide a suit, appears, however, undoub- 
tedly to be support for the view that the 
present finding that the suit is maintain- 
able (at least that is the real effect of the 
finding) is a ‘judgment* within the mean- 
ing of Art- 13 

It is true that the findings are not 
identical and each case must be consi- 
dered on its own merits, but under the 
circumstances we are of opinion that the 
point should be decided before a Full 
Bench. 

We accordingly refer for the decision of 
a Full Bench the. question whether the 
finding that the parties intended to treat 
the document on which the suit was filed 
as an inland and not a foreign instru- 
ment, and that the defendants in conse- 
quence cannot now roly upon any defects 
based upon its being a foreign instru- 
ment, a finding which had the effect of 
allo wing the suit to proceed, amounts to 

(5) [1879] 4 Cal. 531=3 O.L.R. 311. 

(6) A I.R. 1928 Rang. 20=5 Rang. 783. 


a judgment within the meaning of Art. 13, 
Letters Patent. 

Opinion 

Ormiston, J. — The question referred 
for decision is : 

"Whether the flading that the parties in- 
tended to treat the document on which the 
suit was filed as an inland and not as a 
foreign instrument, and that the defendants 
in consequence cannot now rely upon any de- 
fects based upon its being a foreign instru- 
nient, a finding which had the effect of allow- 
ing the suit to proceed, amounts to a judgment 
within the meaning of Art. 13, Letters 
Patent.*' 

This involves the question of what is 
the meaning of the word “judgment" as 
used in Cl. 13 The reference arises out 
of an appeal from a Judge of the original 
side exercising ordinary original juris- 
diction. The clause (which, it may be 
stated, is placed under the heading of 
Civil Jurisdiction of the High Court") 
so far as material, permits an appeal to 
the High Court from the judgment of one 
Judge of the High Court. With this 
article may be compared Cls 37 and 38 
(placed under the heading of “Appeals to 
the Privy Council") Cl 37, so far 
as material, permits an appeal to the 
Privy Council from any final judgment, 
decree or order of the High Court made 
on appeal and from any final judgment, 
decree or order made in the exercise of 
original ^jurisdiction from which an ap- 
peal does nob lie to the High Court under 
Cl. 13. The Letters Patent apparently 
contemplate a Bench of two Judges sit- 
ting on the original side Cl. 38 gives 
jurisdiction to the High Court on the 
application of any party who considers 
himself aggrieved by any preliminary or 
interlocutory judgment, decree or order 
of the High Court “ in any such proceed- 
ing as aforesaid" to grant permission to 
such party to appeal against the same 
to the Priwy Council. The words " in 
any such proceeding as aforesaid" must, 

I think, refer to the proceedings speci- 
fied in 01. 37. 

It may be suggested that, inasmuch as 
the expression used in Cl. 38 is “ preli- 
minary or interlocutory judgment, decree 
or order" whereas in Cl 13 the word 
“judgment" is used. His Majesty in 
Cl. 13 must have intended to have al- 
lowed an appeal to the High Court only 
from a final judgment. I am of the opi- 
nion that this is not the case, and that 
Cl. 36 must be read in connexion with 
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Cl. 37, the expression “ preliminairy or 
interlocutory judgment, decree or order" 
being used in contradistinction to the 
expression final judgment, decree or 
order” employed in Cl. 37. The Letters 
Patent themselves, treated as a whole, 
therefore, give little assistance in con- 
struing the word " judgment” as used 
in Cl. 13. 

It is apparent from the exceptions 
mdde by Cl. 13 to the general right of 
appeal thereby conferred, that the word 
" judgment” is intended to cover an order 
as well as a decree Three criteria have 
been suggested as means for determining 
whether or not an order is appealable 
within the meaning of the Article The 
first is that adopted by the Madras High 
□ourt in 1868, whore a judgment is 
stated to have the meaning of 

” any decision or determination affecting 
ihe rights or the interest of any suitor or 
ipplicant.” 

The second is that adopted by the 
Calcutta High Court in 1872, and which 
has on very many occasions been des- 
cribed as classical According to this 
view, "judgment” means 

“ a decision which affects the merits of the 
juQstioa between the parties by determining 
some right or liability” 

and it is immaterial whether it is 
final, or merely preliminary or interlocu- 
tory, It 19 this view which Mr. Hay 
presses on us The third criterion, which 
is that suggested by Mr. Young, and 
which may be described in contradistinc- 
tion to the others as the modern view”, 
being that laid down by the Chief Jus- 
tice of the Madras High Court in 1910: 
and adopted by the late Chief Justice of 
this Court in 1924 According to this 
view, the test is whether or nob the 
offeeb of the adjudication 

** is to put an end to the suit or proceeding 
io far as the Court before which the suit or 
proceeding is pending is concerned, or if its 
affect, if it is not complied with, is to put an 
and to the suit or proceeding”', 

if it has this effect the adjudication 
is a judgment ; otherwise not. 

As is pointed out in the order of refe- 
rence, it is undersirable that, as soon as 
a preliminary point of law is decided 
against a defendant, he should be at 
liberty to appeal and to hold up a case 
indefinitely, and in a suit with many 
legal points there might be many preli- 
minary appeals. Against this view it is 
urged that the necessity of paying heavy 
Court-fees might act as a deterrent, al- 


though there would be no such necessity 
in High Courts to which the Court-fees 
Act is not applicable. It is further urged 
that the mere fact that an appeal is filed 
would not of itself prevent the Judge on 
the original side from going on with the 
case, although the tendency wuuld un- 
doubtedly be for him to postpone the 
hearing and thus save himself, possibly, 
a large amount of useless labour in tak- 
ing evidence and delivering a judgment 
on the facts which might be rendered 
nugatory by the success of the appeal on 
the legal points. Such a system of pre- 
liminary appeals on law might indeed 
have its conveniences if it were practic- 
able, as it seems to be in England, to 
obtain a decision of the appellate side 
Within a few days of the delivery of the 
order on the original side. There can be 
no question, however, to my mind, but 
that the balance of convenience prepon- 
derates in favour of a narrower construc- 
tion. While the inconvenience to which 
a particular construction of the word 
" judgment” may lead is no reason for 
nob adopting it, if on ifcs plain meaning 
it must be so construe 1, yet if the inter- 
pretation is doubtful, the circumstance 
19 to be taken into account, for it is a 
legitimate assumption that His Majesty 
must be taken to have meant that the 
operation of the Letters Patent should 
tend to convenience rather than to in- 
convenience. 

A largo number of authorities of this 
and other High Courts have been cited 
to us, and these authorities I propose, as 
briefly as possible to review, taking them 
Court by Court and in chronological 
order The earlier view of the Madras 
High Court has not found favour and the 
view which to a large extent, to outward 
appearauce, holds the field is that eu- 
unciated by the Calcutta High Court in 
1872 It may bo urged that it is un- 
desirable to disturb a long current of 
judicial authority, but in my opinion, 
the principle of stare decisis has far 
less applicability to the law of pro- 
cedure than to that of substantive 
law, and I think, wlion the autho- 
rities are examined, they will be foiinl 
to be far less unanimously in favour of 
the principle contended for by Mr. Hay 
than, at the outset, wo were led to 
suppose. 

The decision to which I have just re- 
ferred is that of The Justices of the 
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Peace for Calcutta v. The Oriental Oas 
Co. Ltd. (i). At p. 452 of the Report, 
Couch, C. J., ia delivering the judgment 
of the Court on a preliminary objection 
that no appeal lay under Cl. 15 of the 
Letters Patent of 1865 (corresponding to 
Cl 13, Rangoon Letters Patent) gave a 
definition of a judgment which has been 
very frequently repeated. The definition 
is as follows : 

“ We think that *' judgment " in Cl. 15 
means a decision which affects the merits of 
the question between the parties by determin- 
ing some right or liability. It may bo either 
final, or preliminary or interlocutory, the 
difference between them being that a final 
judgment determines the whole cause or suit 
and a preliminary or interlocutory judgment 
determines only a part of it, leaving other 
matters to ba determined. Both classes are 
provided for in Gls. 39 and 40 (corresponding 
to Cls 37 and 38, Rangoon Letters Patent) of 
the Charter. An order, such as that before us, 
which only authorizes a proceeding to be 
taken for the determination of the question 
between the parties, cannot bo considered a 
judgment.” 

The order which was before the Court 
was an order refusing to issue a writ of 
mandamus to the Justices. It wag 
pointed out that a mandamus if issued 
would not be peremptory, but merely to 
do certain things, or to show cause to the 
contrary , so that the order of the Judge 
does not determine any question what" 
ever between the parties : it only ini- 
tiates the proceedings by which the lia- 
bility of the Justices to make compen- 
sation will be ascertained 'and determined. 
Consequently, the order is not a judg- 
ment. The interpretation of "judgment” 
by the High Court of Madras in 1868 is 
referred to only to be disapproved as 
being too wide. It would, the learned 
Chief Justice remarked, put it in the 
power of a vexatious litigant to appeal 
against all discretionary orders which 
the Judge of original jurisdiction may 
make in the course of the suit, with no 
result, as such orders would haVe to be, 
as a matter of course, confirmed ; and, 
further, it would give a far more exten- 
sive right of appeal against the orders of 
the Judge of the original side of the 
High Court than exists against the orders 
of a Judge of original jurisdiction in the 
mofussil , which he did not think it at 
all probable that Her Majesty intended. 
Then comes the passage which I have 
quoted at length. He then proceeds to 
deal with the contention that the Cal- 
cutta High Court had 'already put a 


wider construction on Cl. 15 by enter- 
taining appeals in cases where the plaint 
had been rejected as insufficient, or as 
showing that the claim is barjed by 
limitation, and also in cases where orders 
had been made in execution. These in 
his opinion were within his definition, 
and he went on to say : 

'* There is an obvious difference between an 
order for the admission of a plaint and an 
order for its rejection. The former determines 
nothing, but is merely the first step towards 
putting the case in a shape for determination. 
The latter determines finally so far as the 
Court which makes the order is concerned that 
the suit, as brought, will not lie. The deci- 
sion, therefore, is a judgment in the proper 
sense of the term.” 

This passage enshrines the third cri- 
terion which I have mentioned above, 
and which was amply sufficient for the 
determination of the point at issue in 
the case and which was, I think, the 
criterion according to which the Court 
did decide it. Unfortunately, in some 
subsequent decisions this has been over- 
looked and stress has been laid on the 
dictum that the test is that the decision 
must be one 

” which affects the merits of the question be- 
tween the parties by determining some right 
or liability,” 

This definition, if stress be laid on the 
words " some right or liability," is un- 
necessarily wide ; if all the qualifica- 
tions are taken into account, it may be 
too narrow, as excluding orders which, 
although they relate to procedure, may 
have the effect of finally deciding the 
question in issue so far as the Court 
passing them is concerned 

In Huhheeb v. Joosub (7), it was held 
that an appeal lies from an order grant- 
ing leave bo the plaintiff to institute a 
suit under Cl. 12, Calcutta Letters Pat- 
ent Referring to the Madras decision 
of 1868, the same learned Chief Justice 
said that he agreed with the conclusion 
that the order was appealable, because it 
was not a mere formal order or an order 
merely regulating the procedure in the 
suit, but had the effect of giving a juris- 
diction to the Court which it otherwise 
would not have, and that it did " deter- 
mine some right ” between the parties, 
namely the right to sue in a particular 
Court and to compel the defendants who 
are not within its jurisdiction to come in 
and defend the suit on pain of having an 
ex-parte decree passed against them. 

(7) [1874] 13 B. L. R. 103 
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This is an obvious refurence to his own 
previous definition, but he appears to 
have ignored the qualifications of it 
which ho himself had made. From the 
point of view of “ merits,” anything less 
meritorious than the question whether a 
litigant shall be allowed to bring his 
suit in one Court rather than in another 
it is difi&cult to conceive, for in theory 
His Majesty extends equal justice to all 
hfs subjects in all his Courts. 

Ebrahim v Fuckhrumssa Begum (5) 
is a case which has a close resemblance 
to that now under reference On the 
settlement of issues the Judge held that 
a certain hibbanamah was invalid, but 
raised two issues as to a will. The effect 
of the decision was to allow the suit to 
proceed Garth, C J., took the preli- 
minary point that an appeal did not lie, 
the suit not having been dismissed The 
matter was argued and it was hold by the 
learned Chief Justice (Markby, J., not 
dissenting), that the decision of the ori- 
ginal side was not a “judgment” and that 
the appeal did not lie He held that the 
word “judgment” means a judgment or 
decree which decides the case one way or 
the other in its entirety, and that it does 
not moan a decision or order of an inter- 
locutory nature, which merely decides 
some isolated point, not affecting the 
merits or result of the whole suit ” He 
appears to have regarded merits” as 
synonymous with “results of the whole 
suit.” He distinguished the cases of the 
rejection of a plaint or the admission of a 
suit as determining whether the plaintiff 
has or has not a right to sue at all in the 
particular case, and went on to point out 
the possibility, if such appeals lay, of 
having three or four appeals all pending 
in one cause at the same time, and all 
proceeding contemporaneously with the 
trial of the suit in the Court below. 

InMt. Brij Coomaree v- IkLmrick- 
dass. (8) it was held that an order refu- 
sing to stay the issue of probate and the 
discharge of the receiver appointed in a 
probate action is a "judgment'* within 
the meaning of Cl. 15. By the judgment in 
the action probate had been ordered to issue 
to the respondent and the receiver ordered 
to be discharged The appellant, being 
about to appeal, asked for a stay which 
the Judge refused. On appeal, Maclean, 
C. J., referred to Sir Richard Couch's 
d efinitio n, w hich he said w as becoming 
(sT [1900 5 C. W. N. 701. 
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classical, and stated that he concurred in 
it, but that it was not exhaustive. He 
said that as the result of the appeal from 
the decree in the action, a new and im- 
portant question had arisen, whether 
under the circumstances the respondent 
ought to be given control of a large estate, 
which, if answered in the affirmative, 
might have the possible effect of render- 
ing the appeal from the decree entirely 
infructuous I think that, in referring to 
Sir Richard Couch’s definition, he had in 
mind its qualifications, and was of the opi- 
nion that the order appealed from might 
for all practical purposes finally deter- 
mine the rights of the parties to the 
estate, for the reason that when the ap- 
peal from the decree came to be decided, 
there might bo no estate left. He thought 
his decision was consistent with the ob- 
servations of their Lordships of the Privy 
Council in Hurrish Chunder Chou'dhrij 
v. Kahsundari Debt (9), when dealing 
with theunterprebation of the word “judg- 
ment” iiijCl. 15, that “Mr Pontifex, J., had 
in fact,” exercised a judicial discretion 
and had come to a decision of groat impor- 
tance which if it remained, would entirely 
conclude any right of Kalisundari to an 
execution of this suit His view, there- 
fore, was that the best to be applied is 
whether the order is conclusive of the 
rights of the parties to the suit. Whether 
ho correctly applied the test is another 
matter. 

In Budhu Lai v. Chattu Gope (3), 
sanction to prosecute trie plaintiff in a 
suit in the Presidency Small Cause Court 
was refused by a Judge of that Court 
The defendant applied to the original 
side of the High Court for a reversal of 
the order and obtained an order of re- 
mand to the Small Cause Court Judge 
It was held on appeal that the order of 
remand was a “judgment ” The learned 
Judges appear to have adopted the defi- 
nition of Sir Richard Couch without its 
qualification The decision of Sir 
Richard Garth was applied in a sonae- 
what technical manner, the learned Chief 
Justice holding that the decision of the 
question as to whether the statements 
were made in a judicial proceeding was 
one which affected the merits or result of 
“the entire matter,” for if it had been de- 
cided one way, viz , in favour of the ap- 
plicants' contention it would have put an 

n9rir9^^Cal7482-10 irA74^l2 'C.'L7^. 

511=4 Sar. 407 (P C.). 
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end to the proceeding altogether. The 
"entire matter" was whether there should 
be another enquiry by the Small Cause 
Court Judge, which might or might not 
result in a further enquiry by a Magis- 
trate, which might have one of two re- 
sults. 

In Sarat Chandra Sarkar v. Maihar 
Stone and Lime Co. Ltd. (10), an order 
setting aside an abatement was held to 
be a ‘ judgment," the reason assigned by 
Richardson, J , being that it deprived 
the party in whose favour the abatement 
operates as a valuable right An equally 
good reason would be that an abatement 
has the practical effect of dismissing the 
suit and concludes the rights of the par- 
ties BO far as the Court in which the suit 
is brought is concerned. 

With this may be compared the deci- 
sion of the same Ranch in Mahataj 
Ki shore Khanna v Kir an Shashi Dast 
(ll), that no appeal lies from an order 
under O. 9, R 9, Civil P C., restoring, 
a suit. There is no discussion of the 
principle, and the decision seems to be 
inconsistent with that in Sarat Chandra 
Sarkar v. Maihar Stone and Lime Co. 
Ltd (10). 

I now come to the decisions of the 
Madras High Court The earliest is that 
to which I have already male reference, 
namely, that in De Souza v. Co^es (12) 
where it was held by Bittleston, J , that 
a judgment "cannot be limited to a final 
judgment in a suit — nor indeed to a judg- 
ment in a suit at*all — but must be held to 
have the more general meaning of any de- 
cision or determination affecting the 
rights or the interests of any suitor or ap- 
plicant." 

The learned Judge held that the langu- 
age of Cl 15 is so general that it is 
"imposBiblo to prescribo any limits to the right 
of appeal founded upon the nature of the order 
or decree appealed from." 

The actual decision was that an appeal 
lies from an order of a Judge exercising 
original jurisdiction, refusing to give 
leave to institute a suit on the original 
side in a case in which the cause of action 
has arisen in part within the ordinary 
original jurisdiction of the High Court. 
It might have been given on grounds less 
sweeping than the principle adopted 
This principle may possibly be a logical 
c^ucUon from the language of th e 
(10) A. I. R. 1922 Cal. 33^=40 Oal. 62. ' 

'll) A. I. R. 1922 Cal. 407=49 Cal. 616. 

(12) [1069] 3 M. H. 0. 384. 


Letters Patent, but it has not found 
favour. 

The next case to which I will refer is 
Tuljaravi Roio v. Alagappa Chettiar (2). 
The Full Bench, after an exhaustive re- 
view of the authorities, held that an 
order of a single Judge on the original 
side refusing to frame an issue asked for 
by one of the parties is not a judgment 
within Cl 15 De Souza v Coles (12) 
was commented on the wide interpreta- 
tion of the expression "judgment" being 
disapproved, the decision of Garth, C J-, 
in Ebrahim v Fuakhrunissa Begum (5) 
was approved, and no less than four cases 
in the Madras High Court were either 
disapproved or dissented from At p. 7 
of the report. Sir Arnold White, C. J , 
enunciated a test of what is a judgment 
for the purpose of Cl. 15 in those words 

“The teat seema to mo to bo not what is the 
form of ths adjudication, bat what is its effect 
in the suit or proceeding in which it is made. 
If its effect, whatever its form may be, and 
whatever may hi the nature of the application 
on which it IS made, is to put au end to the 
.suit or proceeding so far as the Court before 
which the suit or proceeding is ponding is 
concerned, or if its effect, if it is not com- 
plied with, is to put an end to the suit or 
proceeding, I think the adjudication is a 
judgment within the meaning of the clause. 
An adjudication on an application which is 
nothing more than a step towards obtaining 
a 6nal adjudioation in the suit is not, in my 
opinion, a judgment within the inoauiiig of 
the Letters Patent." 

Applying this principle, he was of the 
opinion that an order under the Adminis- 
trator Generals Act giving the Adminis- 
trator-General a commission at a fixed 
rate, an order dismissing an application 
by the assignee of a plaintiff to be brought 
on the record, an order dismissing a peti- 
tion to receive a sum of money as security 
for costs of an appeal, an order refusing a 
stay of execution, an adjudication based 
on a refusal to exercise discretion, if its 
effect i^to dispose of the suit so far as 
the Court making it is concerned, an 
order refusing to issue a mandamus [here- 
in differing from the Justices of the peace 
for Calcutta v. The Oriental Gas Co (4),] 
an order refusing to confirm an award, an 
order refusing to set aside an award, an 
order refusing to extend the time for 
giving security for costs, an order setting 
aside a judgment and a decree and direct- 
ing a remand, an order dismissing a 
Judge’s summons to show cause why leave 
granted under Cl. 12 should nob be res- 
cinded, au order under Cl. 12 giving leave 
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to sue and an order made on an applica- 
tion to revoke a submission to arbitration, 
are all appealable On the other hand 
he held that an order fixing a date for the 
hearing and an order allowing or refusing 
a commission fail to satisfy the test. 
Krishnaswamy Ayyar, J , distinguished 
between a " preliminary or interlocutory 
judgment " and an ' interlocutory order’* 
and was of the opinion that the latter 
Wifc not a "judgment,” he having previ- 
ously quoted with approval the definition 
of an order in Black on Judgments as 
being : 

“ tho m.indafc3 or determination of the Court 
upon some subsidiary or collateral matter ari- 
sing in action, not disposing of the merits but 
adjudicating a proliminary point or directing 
some steps in the proceedings." 

Discussing the Justices of the Peace for 
Calcutta v. The Oriental Gas Co (4), his 
view was that in one respect the defi- 
nition of Sir Robert Couch was too nar- 
row, for a decision which determines the 
cause or proceedings so far as the parti- 
cular Court is concerned, though it refuses 
to adjudge tho merits, must also be 
deemed to be a judgment ; for otherwise 
the rejection of a plaint for defect of form 
or insufficiency of Court-fee, or its return 
for want of jurisdiction, would not be a 
juJgment- 

In Kanlal Bhoya v Balaram Paiama- 
sukdoss (13), an order having been passed 
directing security to bo given by the 
defendant for the amount claimed and 
not having been appealed against, a 
subsequent order cancelling the original 
order and directing the return of the 
security and that the suit should proceed 
as an ordinary suit was held to be a 
" judgment ” Sir Walter Sohwabe, C. J., 
was satisfied that the order satisfied all 
definitions previously attempted. Goutts- 
Trottor, J., resolved his doubts by hold- 
ing that the order was a judgment: 

" because ib might result m shutting out 
the defendant from the Court altogether." 

If that had been the inevitable result of 
the order I should have been disposed to 
agree with him 

In Sonachallam Pillay v. Kumaravelu 
Chettiar (14), it was held that an order 
of a single Judge in the admission Court 
refusing to stay execution of the deoree 
of a mofussil Court pending the appeal 
was a judgment. Krishnan, J., professed 
to follow the dictum of Sir Arnold White, 

(13) A. 1. R. 1923 Mad. 44. 

(14) A. 1. R. 1921 Mad. 597= 47 Mid. 316, 


C. J,, while Waller, J , was apparently 
prepared to go so far as to accept the wide 
interpretation of Bibtleston, J , in De 
Souza V. Coles (12), that it is impossible 
to set any limits to the right of appeal 
founded on the nature of the order or 
decree appealed against. I think that 
this case and that last cited show a ten- 
dency to try to avoid the implications of 
the previous Full Bench decision. 

The first decision of the Bombay High 
Court to which we have been referred is 
that of Mtya Mohamed v Zorabi (15), 
where it was held that an order directing 
the issue of a commission to examine a 
witness was not a judgment, inasmuch as 
it merely regulated tho procedure for his 
examination. I need only say that an 
order of his nature' would seorn to fail to 
satisfy any test which has ever been 
suggested, with the exception of that sug- 
gested in De Souza v Coles (l) 

In Charandas Chatturlhvj v Chhagan- 
lal Pitambardas (16), the plaintiff had 
agreed to sell to the defendant certain 
goods, which the defendant in turn had 
agreed to sell to one Alibhoy The plain- 
tiff having filed a suit against the defen- 
dant for breach of contract, the defendant, 
who claimed a right to be indemnified by 
Alibhoy, obtained leave, under the third 
party iirocedure which had been intro- 
duced by rules framed by the Bombay 
High Court to serve a third party notice 
on him. Alibhoy having appeared, tho 
defendant sought a direction from the 
Original Side Judge under E 130 and 
131 that Alibhoy be at liberty to appear 
at the trial of the suit and the question 
in issue between him and the defendant 
be tried simultaneously with the ques- 
tioQS in issue between the plaintiff and 
the defendant. The Judge having by his 
order refused to give such a direction, it 
was held on appeal that the order was 
not a judgment.” The definition of 
Couch, C. J. , in the Justices of the Peace 
for Calcutta v. The Oriental Gas Co. (4), 
was quoted as having been consistently 
approved of by all the High Courts, and 
the ease was held not to come within that 
definition, the reason being that nothing 
had been decided which affected the 
merits of those questions between the 
defendant and Allibhoy, by determining 
any right or liability between them. It 
may be noted that the case would equally 

(15) [1909] 11 Bom. L. R. 241 = 2 1.0. 157. 

16) A. I. R. 1921 Bom. 329 = 45 Bom. 428. 
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ha.ve failed to sxbisfy the test suggested 
by Sir Arnold White in Tuljaram Row 
V. Alajappa Chettiar (2). 

In Nagindas Motilal v. Nilaji Moroba 
(L7), it WJ.3 held that an appeal lies under 
Cl. 15, Letters Fatenb, from an order 
of a Division Court refusing to excuse 
delay in filing an application for a certifi- 
cate of appeal to the Privy Council 
Decisions that merely introductory orders 
on matters of procedure or otherv7ise are 
nob judgments within the meaning of 
Cl. 15 are distinguished as being essenti- 
ally different in that they can in no way 
be said finally to end or determine the 
litigation and so do not fulfil the test 
adopted by the Madras High Court in 
Tuljaram Bow v. Alagappa Chettiar (2). 
It is pointed out that the refusal to ex- 
cuse the delay and the consequent refusal 
to entertain the petition for the necessary 
certificate of appeal to the Privy Council 
amounts to a final decision and pub an 
end to the litigation so far as the High 
Court is concerned 

In Goverdhanlalji Maharaj v. Chan- 
draprabhavati (18), it was held that a 
finding that a suit for increase in the rate 
of maintenance fixed by a consent decree 
is maintainable, is not a ' judgment 
withUi the moaning of Cl. 15, Sir Nor- 
man Macleod, C, J., in delivering the 
judgment of the Court, observed that Sir 
Richard Couch’s attempt at a definition 
had not prevented lengthy argument being 
brought forward in each case as it came 
up as to whether it was a judgment or not 
and that for himself he preferred to con- 
sider each decision as it came before him 
and form his own opinion. The succeed- 
ing passage is highly relevant to the pre- 
sent reference and I will quote it in full. 

" For the purposes of this case to my mind 
the distinction batween decisions and orders 
thereon which stand by themselves, and deci- 
sions on a single issue in a suit, is a very real 
one. It IS not desirable on general principles 
that a suit should bo tried piecemeal, and a 
decision ou an issue to the effeot that the trial 
of the suit should proceed can never to my 
mind amount to a judgment. If in this case 
the Judge had decided that the suit was not 
maintainable and had dismissed the suit, then 
undoubtedly an appeal would lie against that 
decision. But in this case the Judge has de- 
cided that the suit should proceed. He will 
then consider the remaining issues in the suit, 
whether the plaintiff should be granted in the 
circumstances of the case increased mainten- 
ance, or not, and when he has decided that 
q uestion there will be a judgment, against 

(17) A. I. R. 1924 Bom. 33J s 48 Bom. 442. 

(IB) A.l.R. 1926 Bern. 136. 


which all the arguments which are now sought 
to be raised against the decision on this issue 
can be placed before th 3 Court. We are not 
shutting out the defendant from any objection 
which he may eventually be advised to raise 
against the final deeree in the suit. We are 
merely pointing out that so f 3 r nothing has 
been decided with regard to the rights and 
liabilities of the parties, there is only a deci- 
sion that the suit should proceed aud against 
that decision no appeal lies. ” 

We have nob been referred to any deci- 
sion of the AlUhxbil High Court. It 
should be noted tint neither this High 
Court nor the Punjab High Court possess 
ordinary original civil jurisdiction, and 
that the Letters Patent Appeals in those 
Courts bo which reference will be mide 
are all appeals from the decision of a 
Judge exercising appellate jurisdiction. 

Before the enactment of the Civil Pro- 
cedure Code of 1900, that Court had ap- 
parently taken the view that notwith- 
standing Cl. 10 of its Letters Patent, the 
only appealable orders were those in res- 
pect of which the Code had expressly 
provided for an appeal. And even after 
the substitution of S. 104 of the Code of 
1908 for S. 588 of the Code of 1802, the 
tendency has been to take a narrow view. 
Thus in Eamjas v. Mahadeo Prasad {td), 
an order granting sanction to prosecute 
was held not to be a " judgment, ” the 
ground being that that order did nothing 
except arm the applicant with a sanction 
which he could bring to the Court which 
was to investigate the alleged offence. 
And in Piari Lai v. Madan Lai (20), it 
was held that no appeal would he under 
Cl 10 from an order of a single Judge of 
the High Court dismissing an appeal from 
an order of an execution Court refusing to 
set aside a sale. The learned Judges held 
that they were bound by the previous 
Full Dench decision of the Court in 
Muhammad Naim-ullah Khan v. Ihsan- 
ulla Khan (21), and that the enactment of 
the new Code did not affect the position 

In Sadiq AH v Anwar AH (22), it was 
held that Cl. 10 gave a right of appeal 
from an order of a single Judge rejecting 
an application to set aside the abatement 
of an appeal. The test adopted was that 
of Sir Arnold White, C J., in Tuljaram 

(19) [1917] 39 All. 147=36 170. 685=14 A.L.J. - 
1230. 

(20) [1917] 39 All. 191=39 I.C. 460=15 A.L.J. 
46. 

(21) [1892] 14 All. 226=(1892) A.W.N. 14 
(F.B.). 

(22) A.l.R. 1923 All. 44=45 All. 66. 



1929 Chidambaram v. N. A. Chettyab Firm (FB) (Ormiston, J.) Rangoon 49 


Bow y. Alagappa Chettiar (2), and the 
order of the single Judge was held to be 
** a judicial act, and an act which did settle 
once aud for all, if unappoalable, the rights of 
the parties, ” 

and, therefore, a " judgment " within the 
meaning of Gl. 10. 

But in Tirmal Singh v. Kanhaiya 
Singh (23), a Bench differently constitu- 
ted again followed the previous Full 
Bench decision of the Court and held that 
no ^appeal lay from an order of a single 
Judge rejecting an application for review 
of judgment, the case of Sadiq Ah v. 
Anwar Ah (22), being held to be distin- 
guishable for reasons which are not given. 

We have been referred to two cases in 
the Lahore High Court. In the earlier, 
Gokal Chand v. Sanwal Das (24) the in- 
terpretation of the term judgment ” as 
used in the Lettois Patent, was very 
wide It was held to include any inter- 
locutory judgment which decides so far 
as the Court pronouncing it is concerned,* 
whether finally or temporarily, any ques- 
tion materially in issue between the par- 
ties and directly affecting the subject- 
matter of the suit The view of the Court 
was that an order on an application to 
sbay execution pending appeal came with- 
in the definition. 

In the later case, Buldu Singh v. 
Sanwal Singh (25), the earlier case 
Gokal Chand v. Sanwal Das (24), was 
not referred to The trial Court had 
dismissed a suit as time barred ; the 
District Judge on appeal held other- 
wise and remanded the case for trial on 
the other issues ; against this order of 
remand an appeal was preferred to the 
High Court and was heard by a single 
Judge who affirmed the decision of the 
District Judge and dismissed the appeal. 
From this decision there was a further 
appeal under the Letters Patent. The 
decision of the single Judge was held to 
be a “judgment” and, therefore, appeal- 
able. The authorities were discussed by 
Sir Shadi Lai, C. J , in delivering tho 
judgment of the Court, and, in his opin- 
ion, the definition of Sir Arnold White 
afforded a better test than that of Sir 
Bichard Couch. If an adjudication put 
an end to the suit or appeal, of if its 
effect, if not complied with, was to put 
an>end to the suit or appeal, then it was 

(23) A.I.R.l923^'H. 356=4^Alir 
^ (24) [1920] 1 Lab. 348=55 I.O. 933=2 L.L.J. 

32. 

(25) A.I.B. 1922 Lab.' 380=3 Lab. 168. 
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clearly a judgment. He went on to dis- 
cuss the position which arose when the 
adjudication disposed merely of an appli- 
cation made in a suit or appeal, and to 
adopt Sir Arnold White’s differentiation 
between an application which is nothing 
more than a step towards obtaining a 
final adjudication in a suit, which would 
not be a judgment,” and an application 
which IS an independent proceeding an- 
cillary to the suit and instituted, not as 
a step towards judgment but with a view 
to render the judgment effective if ob- 
tained, which would be a “judgment.” 
In the former category would be included 
applications for transfer, summoning wit- 
nesses, iSBUO of commission for the ex- 
amination of witnesses, adjournments, 
directing a party to produce and give 
inspection and framing an issue. In the 
latter category would bo included appli- 
cations for the appointment of a receiver, 
the issue of on interim injunction and, 
generally, all orders which are appeal- 
able under S 101 or O 43, R. 1, Civil 
P C. He was of the opinion, however, 
that in certain applications, such as 
those for a mandamus and for leave to 
defend a summary suit on a negotiable 
instrument, the test adopted by Sir 
Arnold White was not of practical assis- 
tance. He, therefore, thought that it was 
impossible to lay down any definite rule 
which would meet the requirements of 
every case, and that all tho Court can do 
in determining whether an order consti- 
tutes a judgment is 'to take into conside- 
ration the nature of the order and its 
effect upon the civil proceeding in which 
it was made The case before the Court 
was, however, held to present no dififi- 
culty, because the decision of the Judge 
of the High Court undoubtedly put an 
end to the appeal before him. It seems 
clear that in his opinion the test most 
generally applicable is whether or not 
the order finally puts an end to the suit 
or proceeding 

I will now refer to the cases in which 
Cl. 13 of its Letters Patent has been dis- 
cussed in this Court Tho first is Yeo 
Eng Byan v. Deng Seng & Co. (1), a deci- 
sion of Sir Sidney Robinson, C J , and 
Brown, J. An order of the Judge on the 
Original Side, giving directions to a 
commissioner, appointed under the pre- 
liminary decree in a partnership suit, as 
to what accounts he should and what 
accounts he should not go into was held 
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not to be appealable After citing the 
oftquoted definition of Couch, C. J , in 
The tTustices of the Peace for Calcutta v. 
The Oriental Gas Co. (4) but without the 
subsequent qualifying words, the further 
dictum of Couch, C J , in Huhbeeb v 
Joosub (7) and the definition of Sir Ar- 
nold White, C J., in TuljaramEow v. 
Alagappa Chettiar (2), Robinson, C. J , 
continued: 

"with these dice’ll. I am in general agreement. 
1 agree that a decision which affects the merits 
of the question between the parties hy deter- 
mining some right or liability may rightly be 
hold to bo a “judgment” and I think that an 
order which merely paves the way for the 
determination of the question between the 
parties cannot be considered to be a "judg- 
ment” . nor can a more formal order merely 
regulating the procedure in the suit, or one 
which is nothing more than a step towards 
obtaining a final adjudication.” 

He went on to say that the order before 
the Court 

"did not decide on the merits of the suit for 
the diBSolution of the partnership, nor does it 
decide the rights or liabilities of the parties 
to the suit so far as the partnership is con- 
cerned. ... It cannot bo that the framers of 
the Letters Patent intended to allow appeals 
which do not arise directly from the suit 
itself." 

Brown, J , laid stress on the fact that 
the order did 

"not purport finally to decide any of the rights 
between the parties " 

We have been referred to the case of 
Ma Ml V Kalenthar Ammal (25-a), 
a. decision of Robinson, C T., and Baguley, 
J., as to what is a final order within the 
meaning of S 109, Civil P C. One of 
the issues was whether the respondent 
had been divorced. The District Court 
tried this issue first and held that she 
had been divorced. This Court reversed 
the decision and remanded the suit The 
applicants applied for leave to appeal to 
the Privy Council on the ground that the 
order of remand was a final order Ob- 
jection was raised on the ground that this 
was not so, as it would bo open to the 
applicants to raise the point in appeal to 
the Privy Council when the whole case 
was decided. While agreeing that S 105 
(2) of the Code would not debar them 
from taking this course, Sir Sidney 
Robinson, C. T,, was of the opinion 
that if the order in question had the 
effect of deciding finally the cardi- 
nal point in the suit (as it would 
have had in the case before him), it must 
be held to bo a final order for which leave 

(25-ft) A. I. R. 1925 Rang. IIL 


to appeal should be granted. Here he 
was following the decision of their Lord- 
ships of the Privy Council in the case of 
Saiyid Muzhar Hossein v. Mt. Bodha 
Bibi (25-b), where under similar circum- 
stances they granted special leave to ap- 
peal. Mr. Hay argues that in the appeal 
from which this, reference arises, the 
issues decided against him are cardinal 
points tlio decision of which in the ap- 
pellant's favour would decide the suit. I 
do not, however, consider that decisions 
on what is a “fiotal order" under S. 109 of 
the Code are of assistance in construing 
Cl, 13, Letters Patent 

Another unreported decision is that of 
Carr and J. A. Maung Gyi, JJ , {Moolla 
Goolam Mahomed v Ameena Bee Bee; 
Civil First Appeal 153 of 1924) Under 
a preliminary administration decree, a 
commissioner had been appointed to take 
accounts Three questions arose: (a) and 
(b) as to a sum of money and jewellery 
alleged to liave belonged to tlie estate of 
the deceased and to have come to the 
hands of the defendant, and (c) a house 
which the plaintiff claimed as belonging 
to the estate aud which the defendant 
claimed as her own property. Before the 
commissioner the parties agreed that 
a receiver should be appointed to file a 
suit to determine the ownership of the 
house, and a receiver was appointed, but 
no suit was filed The commissioner re- 
corded evidence on the other two issues, 
and came to findings thereon The matter 
then came before May Oung, J , who 
passed an order reversing the commis- 
sioner's finding as regards one of the 
issues and modifying it as regards the 
other. Ho also commented on the fact that 
no suit as regards the house had been filed 
and said that he would fix a day to try the 
remaining issue, i.e , as to whom the house 
belonged The plaintiff’ appealed from 
this order, so far as it decided the first 
two issues. The preliminary objection 
was taken that no appeal lay, the order 
not being a "judgment." A number of 
authorities including Yeo Eng Byan v. 
Beng Seng & Co. (l) were cited but not 
discussed, with the exception that the 
definition of Couch, C. J , in The 
Justices of the Peace for Calcutta v The 
Oriental Gas Go. (4) was quoted at length 
(but without its qualifications) and was 
stated to have been generally accepted. 
The decision appealed against was held 
(25b) [1394] 17 Air.'ll^=22 I. A. 1 (P. 0.). 
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to be a “judgmeat'’ as it was a determi- 
nation of the rights oE the parties as re- 
gards two of three issues, 

^Tmal AH far an concorna the original sidj of 
tjhia Court, and that the Judge or hia auccessor 
could not in hia final judgiuoat rcverae tho 
lindinga already arrived at.'’ 

From this conolusion I must respect- 
fully differ 

In Mojljee Dharsee k Co v. M E, 
M^olla (2b) the appelliito side, on an ap- 
plication to stay execution of a decree 
pending appeal therefrom ordered a stay, 
^“the security alroady given boing accepted, 
with liberty to tlio rjspondont to apply for 
freah or further saciirity, if it la decided that 
tho security givau is invalid or insufficiont.” 

The Judge on the original side after 
enquiry accepted tho security as valid 
and sufficient. On appeal from his order 
it was liold by tlio Hencli (lloald and 
Chari. JJ ), that it did not determine any 
right or liability whicli arose between 
tho parties on the original side, and was 
not, thoi'oforo, a “judgment ” In dis- 
cussing ‘ the new classic’' case of The 
Justices of the Peace for Calcutta v The 
Oriental Gas Co. (4), it was observed 
that the expression “affects the merits ot 
the case by determining aotno right or 
liability” was nob intended to cover the 
doterriiination of every right or liability, 
as was shown by the succeeding sentence 
where Couch, C J , states that a final 
judgment determines the whole case or 
suit and a preliminary or interlocutory 
judgment determines only a part of it 
ft seems to me clear that the learned 
Judges would not have held that a find- 
ing on a preliminary issue which had tho 
effect of allowing a suit to proceed was a 
“judgment " 

This case was followed, this time by 
Heald and Lontaigne, JJ-, in Mahomed 
Hussain V. Hdossain Hamadanee & *Co. 

(27) where they hold that an order of dis- 
missal of an application for tho examina- 
tion of a witness on commission is not a 
judgment, Tuljaram Bao v. Alagappa 
Ghettiar (2) being cited as showing that 
a refusal to issue a commission 

* iH a purely lufaorlocutory order aud not a 
judgment tormiuating a suit or other proceed- 
lUgs or affecting the merits.” , 

It was again followed by the same 
Bench in Mengau Singh v Sucha Singh 

(28) where they held that an order under 
O. 38, R 5, Civil P 'C , directing tho do- 

(26) A. 1. R. 1925 Bang. 225=3 Bang. 255. 

(27) A. 1. B. 1925 Bang. 290=3 Bang. 293. 

(20) A. I. R. 1925 Rang. 267=3 Rang. 307, 


fondant to give security before judgment 
did not corao within Cl. 13, Letters 
Patent. 

In Sooniram Jeetmul v B D. Tata k 
Co (unreported Civil Misc No 82 of 
1925), Sir Guy Rutledge, C. J , and 
Maung Ba, J , dealt with an appeal from 
an order of the Judge on tho original side 
giving leave to institute a suit on the 
ground that part of tho causo of action 
arose in Rangoon The appeal is stated 
to have been admitted on tho authority 
of De Souza v. Cole^ (12) and Hubbeeh v. 
Joosub (5), but there is no discussion. 

Arumugam Chettyar v Kaiiappa Chet- 
tyar (29), cited to us, is merely a deci- 
sion that where an appeal from an order 
IS allowed by tho Civil Procedure Code, 
such an order is to bo construed as a 
‘‘judgment” and is not in point 

In Hajee Tar Mahomed v Zulaikha 
Bai (6) a suit was filed on the original 
aido for the administration of the estate 
of one Esak Vally Mahomed, the allega- 
tion of the plaintiff being that Esak and 
the defendants wore partners in a business 
carried on in Rangoon and the Shan 
States. The defendants took the preli- 
minary objection that the original side 
had no jurisdiction because the business 
was not carried on in Rangoon. The 
learned Judge tried as a preliminary issue 
the question whether or not this Court 
had jurisdiction, and found that it had, 
inasmuch as the business was carried on 
partly in Rangoon The defendants 
claimed to he entitled to appeal from this 
finding, which was a finding on a preli- 
minary issue, on the ground that it was a 
“judgment" within the ineanMgof Cl. 13 
On tho authority of Sooniram Jeetmul v. 
B. D. Tata k Co (unreported , supra) 
and the two cases therein referred to, it 
was held by Heald and Darwood, JJ., 
that an appeal lay After having pointed 
out that m Jlubbeeb v. Joosub (7) some 
doubt had been cast on some of the reasons 
given for the decision in De Souza v 
Coles (12) and that De Souza v Coles (12) 
was an appeal not from a finding that a 
Court had jurisdiction but from an order 
refusing to give leave to institute tho suit 
in the High Court, the learned Judges 
went on to say ; 

“It ia, howGvor, clearly doairablo that au ap- 
peal should lie aniGo othorwise much time 
aud money might be waited in a Court which 

(29) A. I. B. 1027 Bang. 139=5 Bang, 99, 
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might ultimately be found to have no juris- 
diction.” 

The logical corollary of this decision if 
it is correct, appears to be that the deci- 
sion on any preliminary issue, if its effect 
is to allow a suit to proceed, is appeal- 
able But with all respect I am unable 
to agree with either the decision or the 
grounds on which it is based The argu- 
mentum ah inconvenienti is not in itself 
conclusive, and, as I have already indi- 
cated in my opinion, the balance of con- 
venience is the other way. The reasoning 
in Ihibhech v. Joosuh (7) on which the 
case is really based is not convincing, the 
right between the parties which it deter- 
mined being merely the right to compel 
defendants who are out of the jurisdiction 
to defend the suit in the High Court 
rather than to defend it in the Court of 
the local area where they are resident 
If it is to be supported at all, it can, I 
think, be supported only on the principle 
adopted by Bittleston, J., in De Souza v 
Coles (12), a principle which has since its 
enunciation found little favour except in 
the judgment of Wallis, J., in Sana- 
chalam Pillai v. Kumaravelu Ptllai (14). 

In Abowath v Aboioath (30), the obser- 
vations before cited of Eobinson, C J., in 
Yeo Eng Byan v. Beng Seng & Co (l), 
were again quoted and applied by Sir 
Guy Rutledge, C J , and Carr, J , and it 
was held that an order of the Judge sit- 
ting on the original side directing the 
return of an award to the arbitrators to 
enable them to file it according to the 
proper procedure was not a “judgment” 
because the Judge had not purported 
finally to decide any right between the 
parties 

The last case cited to us was Syed 
Khan v Syed Ehrahim (3l), a decision 
of Sir Guy Rutledge C J , and Brown, J , 
as to what is a final order” within the 
meaning of S 109, Civil P. C. The plain- 
tiff filed a suit in a District Court claim- 
ing a right of pre emption under Moha- 
medan law The District Court dismissed 
the suit on the ground that such right 
did not exist in Burma. In October 1925 
the High Court on appeal held that the 
right did exist, and reversing the deci- 
sion of the District Court, remanded the 
case for trial. The plaintiff won on the 
merits and the High Court on appeal con- 
firmed the decision in May 1927. The 
defendant applied for leave to appeal to 

(30) k. I. B. 1928 Bang. 110=6 Bang. 25. 

,31) A. 1. B. 1926 Bang. 182=6 Bang. 169. 


His Majesty in Council not only against* 
the profits decided in May 1927, but also 
against the point decided in October 1925/ 
It was held that the question of the right 
of pre-emption was a cardinal issue bet- 
ween the parties which was finally deci- 
ded in October 1925, that it was a “final 
order” within the meaning of S. 109 ; 
that the defendant could have then ap- 
plied for leave ; that the question of pre- 
emption was not in dispute when tho 
case was finally decided in May 1927 ; 
and that the defendant could not again 
raise the point over again in applying for 
le'ive to appeal against the points decided 
in May 1927 The Court, liowever, hold- 
ing that there were two other substantial 
points of law, gave leave to appeal there- 
on. Unfortunately, the appeal dropped 
owing to the defendant failing to give* 
security and the opportunity of obtain- 
ing the views of their Lordships of the' 
Privy Council as to the correctness of the* 
decision that leave should not be given in- 
respect of the issue of pre-emption was. 
lost It may be noted also that the caso 
of Ma Ml V. Kalenthar Ammal (25a) in 
which Sir Sidney Robinson, C J., had 
expressed a view apparently contrary to* 
that enunciated by Sir Guy Rutledge was- 
not' before the Court However, as I have 
said before, cases on the meaning of the* 
expression “final order” are of little assis- 
tance in the Cask of interpreting the 
term “judgment ” 

From tliis review, it is clear that the 
view taken by Bittleston, J , in Dc Soiuza 
V. Coles (12) that every adjudication is a 
judgment has been disapproved in the 
vast majority of the decisions, and it is 
practically common ground that some test 
must he adopted The definition of Sir 
Richard Couch, C. J , in The Justices of 
the Peace for Calcutta v The Oriental 
Gas Co (4) pressed upon us by Mr Hay, 
if isolated from its context, has been not 
infrequently cited and treated as conclu- 
sive without discussion Taken with its 
qualifications it contains the germ of the* 
later doctrine enunciated by Sir Arnold 
White, C J , in Tuljaram Bow v. Ala^ 
gappa Chettiar (2) but has been held to^ 
be defective in that it apparently excludes 
decisions on points of procedure which' 
have the effect of finally deciding ques- 
tions in issue between the parties to a 
suit or proceeding so far as the Court de- 
ciding them is concerned. On the other 
hand, the test enunciated by Sir Arnoldl 
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White, C. J , and adopted in Yeo Eng 
Byan v. Deng Seng and Go. (1), the key- 
note of which is finality in relation to 
the Court passing the order, has the merit 
of simplicity and, as pointed out by Sir 
Shadi Lai, C. J , in Buldu Singh v. San- 
loal Singh (24), affords a working rule in 
respect of the great majority of interlocu- 
tory orders. I am of tho opinion that in 
thcidecisioc^of the question referred to us 
it snould be applied. And, in applying 
it, I am fortified by the opinion of Sir 
Bichard Garth, 0. J , Ebrahim v. Fuc- 
khrunissa Degum (5), that thodeciaion on 
an issue which has the effect of allowing 
a suit to proceed does not 
“ailocu the merits or result of tho wholo suit" 
in that it docs not decide the case one 
way or another, and is, therefore, not a 
" judgment " Put in another way, it does 
not shut out ” the defendant 

If the contention pressed on us by Mr 
Hay wore to succeed, it would seem al- 
most inevitably to follow that if no ap- 
peal is preferred from an order deciding a 
preliminary issue having such effect the 
party against whom tho issue is decided 
cannot raise the point in an appeal from 
tho decree in the suit And, so far as I 
am aware, this has never been hold by 
any Court in India The question of what 
is a final order within the meaning of 
S 109, Civil P C , IS not, in my opinion, 
analogous If it were, I should be inclined 
to hold that Syed Khan v Syed Ehra~ 
him (31) had been wrongly decided 

It IS suggested to us that the decision 
of a preliminary issue is final so far as 
the Court which decides it is concerned, 
and this was so held by this Court in 
Moolla Goolam Mahomed v Ameena Dee 
Bee (unreported , supra.) That tho de- 
cision of a Judge on a preliminary issue 
is not binding on his successor was held 
by the late chief Court of Lower Burma 
in Ma Nyo v. Ma Yauk (32), the sound- 
ness of which has never been questioned. 
If the decision is not binding on his suc- 
cessor, I see no reason why the Judge 
himself, on a more mature consideration, 
should not be allowed to change his 
mind. 

Tho contention of Mr. Hay may bo sub- 
jected to the touchstone of a practical 
test The learned Judge on the Original 
Side in the case out of which this refer- 
ence has arisen, might orally have ex- 
pressed his opinion on the preliminary 

3 2) [1908] 4 L. B. R. 256. 


issues and allowed the case to proceed. 
In that case there would have been no 
written order from which an appeal could 
have been presented. This difficulty 
might perhaps have been surmounted in 
some such manner as by filing an affidavit 
setting out what the learned Judge had 
said But the learned Judge might equal- 
ly well have contented himself by inti- 
mating that he would hear the evidence 
and at the end of tho case would deliver 
a judgment covering all the issues. In 
this last event the parties would have 
known perfectly well what was in his 
mind, but tho party against whom it was 
practically certain that tho issue had been 
decided would have been powerless to ap- 
peal All three possible courses would 
have been equally legitimate, and it 
seems incongruous that tho question of 
whether or not an appeal lies in such a 
case should depend on whether the learn- 
ed Judge had stated, or even Written, his 
determination on a preliminary issue. 

For these reasons my answer to the 
question referred, is in the negative 

If tho view which I have taken is cor- 
rect, it follows that certain cases in this 
Court have been wrongly decided, and 
that they should be overruled. These 
cases are Moolla Goolam Mahomed v. 
Ameena Dee Bee ; Sooniram J eetmul V. 
R. D Tata and Co. (both unreported ; 
supra) and Hajee lar Mohamed v. Zulai- 
kha Dai (6). 

Pratt, Offg C. J . — In tho order of 
reference I have already given my reasons 
for holding that the finding of the 
learned Judgeon the Original Side does not 
amount to a judgment within the meaning 
of Art. 13 Letters Patent 

I have now had the opportunity of 
reading my brother Ormiston’s answer to 
tho reference, in which I fully concur. 

In view of his exhaustive analysis of 
the authorities on the subject, it seems 
unnecessary to discuss them at any 
length, 

I would, however, remark that I agree 
with tho observation of Macleod, C. J., in 
Goverdhanlalji v. Ghandraprabhavati 
(18) that tho distinction betw^oon deci- 
sions and orders, which stand by ihem- 
selves, and decisions on a single issue, is 
a very real one. I am also at one with 
him, when he says that it is not desirable 
on general principles that a suit should 
be tried piecemeal, and a decision on an 
issue to the effect that the trial of the 
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suit should proceed does not amount to a 
judgment. 

As held by Robinson, C J., in Yeo Eng 
Byan v. Beng Seng and Co. (l) an order 
which merely paves the way for the de- 
termination of the question between the 
parties cannot be considered to be a 
judgment The finding with which we 
are concerned is one, in effect, which de- 
cides that the suit is maintainable, and 
so paves the way for the determination of 
the main question between the parties 

It does not finally decide the rights of 
the parties and will be subject to attack 
on appeal, if the decree is ultimately 
against the appellant 

I would point out that the finding 
which foims the subject of the present 
reference is in an entirely different cate- 
gory to the order in the recent Bench case 
of Ma Hman v. The Official Receiver 
(33) We there held that an order of the 
Judge on the Original Side allowing the 
Official Receiver commission at 5 per cent, 
on the sale proceeds of certain properties 
sold by a firm of auctioneers under the 
orders of the Court was a judgment Our 
reason was that the order in question was 
in effect a decree in favour of the Official 
Receiver for a large sum of money. On 
the facts, obviously, had there been no 
right of appeal a grave injustice would 
have resulted to appellants 

I would answer the question referred 
in the negative 

Carr, J . — I agree with the judgment 
of my learned brother Ormiston and with 
his answer to the question referred. 

In particular I agree that when I said 
in Moolla Goolam Mahomed v. Ameena 
Bee Bee (unreported , supra) that preli- 
minary findings on certain issues were 
final and could not bo reversed in the 
final judgment, I was wrong. 

Cunliffe, J. — On 1st September 1927, 
Chan, J , on the Original Side of this 
Court, passed an order dealing with -vari- 
ous contentions raised in a suit before 
him on a hundi. It is apparent from the 
learned Judge’s order that a number of 
arguments were raised before him on the 
question of the legal liability of the 
defendants 1 and 3. They were of a 
technical nature and do not appear to have 
had much merit At any rate, the order 
concludes with these words : 

" For fcheso reasonH uo final order is poRaiblc 
either against defendant 1 or against defend- 

' (33) A. I. RTig^Rang-Tdi; 


V. Ma Mi Zay 1929 

ant 3 on the arguments raised by the Jearnoc? 
advocate on their behalf. The case will there- 
fore, proceed ” 

And BO it would have proceeded, had 
there not been some delay in collecting 
evidence on commission 

Taking advantage of the delay, how'- 
evor, the parties adversely affected, obvi- 
ously against the intention of the learned 
.ludge who desired to dispose of the whole 
case as soon as possible in a business like 
manner, took the opportunity of coming 
to this Court in appeal 

It is argued that the order passed by 
Chari, J , is a judgment within Ait 13 
of our Letters Patent In my opinion, it 
is not a judgment at all. It may be part 
of a judgment ; but it was certainly never 
contemplated by the Letters Patent that], 
at every stage of the final hearing of a 
case, litigants dissatisfied with the view 
expressed by the trying Judge should im- 
mediately proceed to the Court of appeal. 
One can imagine the state of affairs where 
SIX or seven visits to the Court of appeal 
on six or seven issues decided against the 
contentions of one or other of the parties 
would precede the final disposal of the 
case In these circumstances I agree that 
the question referred to the Full Bench 
should be answered in the negative 
Darwood, J — I concur. 

Jl K. Reference answered 

in negative 
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Pratt, Offg. C J. and Ormiston, J. 

Ma Kyway — Appellant. 

V 

Ma Ml Lay and another — Respondents. 

First Appeal No 131 of 1920, Decided 
on 9tli August 1920, from judgment of 
Original Side in Civil Regular No 146 of 
1920 

^ Provident Funds Act (19 of 1925), S. 5 
— Nomination prohibited by personal law is 
valid — Such nomination, though made be- 
fore the Act of 1925, and though no fresh no- 
mination ,was made after that Act is vali- 
dated by S. 5. 

The effect of S. 5 ir that a noiTiination in 
valid in spite of any prohibition in the per- 
sonal law of the person making the nomina- 
tion and this holds good even if the nomina- 
tion was made before the passing of the Act 
of 1925 and no fresh nomination was made 
after the Act was passed. [F 55 G 1] 

Ba Han — for Appellant. 

Leong — for Respondent 1. 
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Judgment — Maung Po Hla, deceased 
was an employee of the Burma Hailways 
and a subscriber to the Railways Provi- 
dent Fund. Ho nominated his sister Ma 
Kywe as his beneficiary. His wife and 
sole heir under the Burmese Buddhist law 
Ma Mi Le sued for recovery of the sum 
standing in her husband’s name at his 
death and obtained a decree 

In the diary of 11th May 1928 the 
leaA’ned Judge on the original side re- 
corded 

"the point for decision is whether the Provi- 
dent Funds Act overrides the personal law of 
Maung Po Ilia to the extent of enabling him 
bo direct his money to bo paid to his sister.” 

The Judge found that the effect of S 5, 
|Provident Funds Act, 1925, was that a 
inommation is valid in spite of any pro- 
hibition in the pei sonal law of the person 
jiriaking the nomination We agree that 
I there can be no doubt of the correctness 
of this construction 

The provisions of S 5 are perfectly 
clear and definite, and on this finding 
the suit by the wife should have been 
dismissed. The learned Judge has, how- 
ever, held that as the nomination of the 
sister was made by a declaration, dated 
the 27fch September 1924, before the Act 
came into force, it was invalid. He con- 
sidered that the Act was nob intended to 
have a retrospective force and a fresh no- 
mination was required 

This was a point not taken in argu- 
ment and the Court was not justified in 
coming to a decision on this ground 
without hearing the advocates on the 
point 

We find ourselves quite* unable to ac- 
cept the reasoning of the learned trial 
Judge The effect of tlio new Act was 
clearly to render valid a nomination 
which was previously invalid as con- 
travening the provisions of the Burmese 
Buddhist law. It is not a question of 
retrospective effect since the declarant 
did not die till after the Act came into 
force 

No fresh nomination was necessary. 
The nominee is entitled to the money 
We set aside the decree of the original 
side and direct that the suit be dismis- 
sed. Appellant will have costs in the 
suit and appeal. Advocate's fee throe 
gold mohurs. 

S.N /r K Decree set aside 
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Pratt, Offg C J. and Ormiston, J. 

G. Bhandari — Plaintiff — Appellant. 

V 

It. N ihalchand and others — Defendants 
— Respondents. 

First Appeal No 100 of 1928, Decided 
on 21at August 1928, from judgment of 
original side in Civil Regular No. 102 
of 1927. 

(a) Landlord and Tenant— Tenant holding 
over — Conditions of lease continue. 

At tho expiration of the term of a lease the 
lessee holding over must be taken to have 
done so on the conditions of the lease. 

[P 50 C 1] 

(b) Limitation Act, S 14— Claim for rent 
allowed without specific issue but dis- 
allowed in appeal as S. 12, Rangoon Rent 
Act, did not apply — Whole period of suit 
can be deducted in fresfi suit for rent. 

A plainbiff obtained a decree for rent which 
was revised in appeal on the ground that pro- 
visions of S. 12, Rangoon Bent Act, were 
not satistied. In trial Court no specific issue 
was raised on the point. PlaintiH sued again 
for the rent. 

Held that the plaintiH was entitled to de- 
duct the whole time required for the previous 
suit as he was bona fide litigating his claim 
throughout that period: A. I, R. 1916 P. C. 
96, ExpL [P 57 C 2] 

(c) Civil P. C., S. 11 — Issue of law — Deci- 
sion on admission due to erroneous concep- 
tion of law is not res judicata. 

A decision based solely on an admission 
which was based on an erroneous conception 
of law cannot operate as res judicata. 

LP 58 G 2] 

(d) Rangoon Rent Ad, S. 19 (1) — Stan- 
dard rent not fixed — Collateral agreement 
to pay fixed rent is not covered by the Act. 

There was a contract subsisting between a 
lessee and a sub-lessco that the sub-lossoea 
should pay to the landlord the daily rent, 
whatever it was. 

Held in a suit by lessee for reimbursomeiib 
of rent paid for the sub-lessee, that the agree- 
ment, the standard rent not having been fixed 
by the Controller, was not illegal under S. 19 
(l) of the Act, and consequently the contract 
being merely collateral was not avoided by 
the Act. [P 59 G Ij 

N. N. Burjorjec — for Appellants 

J. K. Munshi — for Respondents 

Judgment. — The plaintiff appellant 
ia a jeweller who occupied a stall in the 
Suratee Bara Bazaar under a tenancy 
agreement providing for the payment of 
a daily rent Although in theory such a 
tenancy is merely a daily tenancy, the 
practice of the bazaar authorities is to 
allow a tenant to continue to occupy the 
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stall as long as he continues to pay his 
rent and does not do or omit to do any- 
thing which causes inconvenience in the 
alfiministration of the bazaar. If circum- 
stances render it desirable, the rent is 
raised and a new tenancy agreement is 
entered into at an increased rent, but it 
seldom, if ever, happens that the rent is 
raised to a point which induces the 
tenant to give up his tenancy Again, 
while sub-letting without the consent 
of the authorities is not allowed, so 
long as the sub-lessee does not cause 
trouble and the outward aspect of the 
transaction is that he has merely a license 
to occupy the stall, no objection appears 
to be taken. 

In 1919 the plaintiff-appellant left 
Eangoon having entered into an agree- 
ment, Ex. A (1), with the defendant-rea- 
. pendents, a joint family carrying on the 
trade of jewellers through their manager, 
defendant 1. By this agreement which 
is in the form.of a lease, the plaintiff let 
to defendant the stall and its furniture 
a list of which is attached, its value 
being stated to be Bs 1,196, for two 
years from the date on which possesssion 
would be given. 

" paying therefor the monthly rent of Rs. 90 
per month and also the daily rent to the 
company during the said term." 

The lessee covenants: 

** (l) to paytho said rent on lOth day of each 
month, (2) to surrender at the end of the term, 
and (3) to pay also rent to Surateo Bazar Go , 
Ltd., and observe all the rules and regula- 
tions of the said company.” 

There is a proviso for determination 
on one month’s notice if the lessor comes 
to Rangoon with intention to resume 
his own business The only reasonable 
construction of this document, having 
regard to the 3rd covenant, is that the 
lessee agreed with the lessor to pay the 
daily rent to the company, not to the les- 
sor. At the time of the execution of the 
lease the daily rent was Re 1-4-0 and it 
remained the same until it was increased 
under the circumstances hereinafter set 
out Possession was given on 23rd Oc- 
tober 1919, bnt at the expiration of the 
term the defendants held over, and they 
must be taken to have done so on the 
conditions of the lease 

The defendants continued to pay the 
monthly rent to the plaintiff up to 22nd 
October 1922, as and from which date they 
ceased to pay it, and on 10th December 
1922, by means which need not be particu- 


larized, the defendants persuaded the 
bazaar authorities to determine the plain- 
tiff’s tenancy and to give them a tenancy 
at a daily rent of Rs. 4-4-0, thus ousting 
the plaintiff 

The plaintiff returned to Rangoon, and, 
as the result of his representation, on 
10th February 1923, the Bazaar Com- 
pany again recognized him as their ten- 
ant at an increased rent of Rs. 4 a day. 

On 20th April 1923 the plaintiff gave 
the defendants notice to vacate by 23rd 
May 1923 and there having been non- 
compliance with the notice, on 4th July 

1923, he instituted Civil Regular Suit 
No 354 of 1923 of this Court. In this 
suit, as originally framed, ho claimed, 
among other reliefs, possession, Rs 630 
as rent for the period from 23rd October 
1922 to 23rd May 1923, thereafter Rs 90 
as compensation for use and occupation 
for the period from 23rd May 1923 to 
23rd June 1923, and further such com- 
pensation at the same rate 

On 14th August 1923, he filed an amen- 
ded plaint in which no claim for rent 
as such was made, but a claim was made 
for Rs. 720 (being the aggregate of the 
sums of Rs 630 and Rs 90) as mesne 
profits On 2nd September 1924, a de- 
cree was passed by May Oung, J , in 
favour of the plaintiff for (inter alhi) pos- 
session, Rs 630 as rent from 23rd Octo- 
ber 1922 until 23rd May 1923, and com- 
pensation for use and occupation at Rs. 90 
per mensem from 23rd May 1923, till 
possession was given. The defendants 
appealed in Civil First Appeal No 202 of 

1924, and by ^he decree of the appellate 
side dated 30th March 1925, the decree 
of the original side was confirmed, ex- 
cept as to the item of Rs. 630 for rent 
as to which it was held that no decree 
for rent could be passed by reason of 
S. 12, Rangoon Rent Act 1920, which 
provides that a plaint in a suit for the 
recovery of rent is not to be accepted 
unless a certificate "certifying the stan- 
dard rent has been attached thereto. No 
such certificate had been attached to the 
plaint in the suit. 

On the same date, 30th March 1925, 
the defendants gave possession to the 
plaintiff It should be stated that the 
defendants paid to the Bazaar Company 
daily rent at the rate of Rs. 4-4-0 a day 
from 10th December 1922 to 10th Feb- 
ruary 1923, the date on which the plain- 
tiff was again recognized by the Bazaar 
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‘Company as its tenant. Thereafter they 
'Ceased to pay such rent. From 23rd 
May 1923 to 17th July 1923, the plain- 
titf paid rent at the rate of Ks 4 a day, 
aggregating Es. 224 to the Bazaar Com- 
pany although the defendants were ac- 
tually in occupation. From 18th July 
1923 to 30th March 1925 the Bazaar Com- 
pany refused to accept rent from either 
party, hut after being given possession, 
thi plaintiff, on 19th August 1925 paid 
to the Bazaar Company the rent which 
had accrued during this period aggrega- 
ting Es 2,488 

The plaintiff filed the present suit on 
26th February 1927, claiming Es 3,750 
Tinder four heads: 

Rg. 

j(a) Rent at Ra 90 month from 23rd 

October 1922 to 22nd May 1923 ... 630 

(b) Amount paid by the plaintiff on 
account of the defendants’ de- 
fault to the Bazaar Company 
from 10th February 1923 to 22Qd 
May 1923 at Rg. 4 a day ... 403 

■(c) Amount paid by the plaintiff for 
the defendants’ use and occupa- 
tion to the Bazaar Company from 
23rd May 1923 to 17th July 1923 
at Rs. 4 a day .. 224 

<d) Amount paid by the plaintiff to 
the Bazaar Company on account 
of the defendants’ uhq and oc- 
cupation of the stall from 18th 
July 1923 bo 30th March 1925 ... 2,483 

Total ... 3,750 

The learned Judge on the original 
■side dismissed the suit, holding that the 
claims under the several heiids were 
barred by limitation, by the provisions 
of O. 2, E. 2, Civil P. C., or by res judi- 
cata, in certain cases by a combination 
■of two of them 

The claim for rent is based on a con- 
sideration different in the main to those 
governing the claims under the other 
heads. As to this the plaintiff claimed 
^o^ the purposes of limitation to exclude 
the period from the institution of the 
suit to the decision of the appeal from 
the decree therein The learned Judge 
held that, the defendants in their written 
statement having pointed out that the 
suit in so far as it was based on a claim 
for rent by reason of the non-observance 
of the provisions of S 12, Eangoon Eent 
Act, 1920, and the plaintiff having taken 
no steps to legalize his claim for rent, he 
•could not be held to be prosecuting the 
previous suit in good faith as regards this 
claim, and that, therefore, he was not 


Nihalched Rangoon 57 

entitled to the benefit of S. 14, Lim Act. 
In Civil Eegular No. 354 of 1923, there was 
no issue covering the point, except,iper- 
haps the general issue as to the relief to 
which the plaintiff was entitled, and the 
matter could not have been seriously dis- 
cussed, as May Oung, J., gave a decree 
for the rent as a matter of course. So 
long as the decree was in existence, that 
is to say, until it was in part set aside 
by the appellate Court, the plaintiff 
could not file another suit for the rent, 
and Mr. Munshi concedes that the plain- 
tiff is entitled to deduct the period in- 
tervening between the two decrees Bub 
this is not enough to save limitation, and 
Mr. Burjorjee urges that the period of 
exemption should begin on the date of 
the institution of the suit In support 
of his argument he cites Nrityamoni 
Dassi v Lakhan Chandra Sen (1) whore 
the decision of the Calcutta High Court 
in Lakhan Chandra Sen v. Madhusudan 
Sen (2) was afiirmed by the Privy Coun- 
cil The decision of the High Court had 
been that the plaintiffs in the suit should 
be allowed the jieriod between the date 
oC hia decree and the date when it was 
set aside But their Lordships laid it 
down as a general principle that limita- 
tion would. 

" without doubt romain in sugpense whilst the 
plaintifis wsrci bona fide litigating for their 
rights m a Court of justice." 

Having regard to the fact that no spe- 
cific issue was raised on the point, andf 
that the rent was in fact decreed, we| 
think that it must beheld that the plain-1 
tiff was bona fide litigating his claim 
throughout the period of the suit. Mr. 
Munshi, however, relies on S. 1 (4), 
Eangoon Eent Act, 1920, which provides 
tliat the expiration of the Act shall not 
render recoverable any rent which dur- 
ing the continuance of the Act was ir- 
recoverable, and argues that notwith- 
standing that before the institution of 
the suit the Act had expired, no rent in 
excess of Ee. 1-4-0 a day, the standard 
rent, is recoverable. But it has to be re- 
membered that the agreed rent of Es 90 
a month, on any possible construction of 
Ex. A(l) covered nob only the right to 
occupy the stall but the hire of valuable 
furniture, and on the materials before us, 
it is impossible to say that the rent in 
excess of Es. 1-4-0 a day exceeded the 

“~(1) a. I. R~ 1916 P. C. 96=43l3al. 660 (P.O^- 

(2) [1907] 35 Cal. 209=7 0. L. J. 59=12 
0. W. N. 326. 
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permissible amount, We are of opinion, 
therefore, that the claim for Rs 630 rent 
is not barred by limitation or by S 1 (4) 
of the Act. 

After the hearing of the appeal, before 
■we had delivered judgment, it came to 
our notice that at the hearing of Civil 
First Appeal No 202 of 1924 Mr Burjor- 
jee had 

“admitted that no decreo for rent can be 
passed, by reason of the provisions of S 12, 
Rangoon Rant Act ” 

The question arises whether, by reason of 
the admission, the claim for Rs 630 
is not res judicata Mr Munshi did not 
argue the point, and no reference was 
made to it by either counsel As, how- 
ever, the point was raised in the written 
statement and was covered by the issues, 
we set down the appeal for further hear- 
ing with respect to it 

Mr Burjorjee argues that the admission 
was based on an erroneous conception of 
the law, and that a decision based on that 
admission cannot operate as res judicata 
He cites to us the remarks of their Lord- 
ships of the Privy Council in GanendrO’ 
mohun Tagore v. Juttendro Mohun 
Tagore (3) that 

“the plaintiff, however, is not bound by an 
admisHioa of a point of law, nor precluded 
from asserting the contrary, in order to obtain 
relief to which, upon a true construction of 
the law, ho may appear to ho entitled ” 

And in Beni Pershad Koeri v Dudh- 
nath Boy (4), their Lordships observed : 

“The High Court seems to have uuderstood 
counsel to have admitted that receipt of rent 
by the Maharajah operated as a confirmation 
of the pattah, and tho only question which re- 
niaincd was the construction of tho pattah. 
In the opinion of their Lordships this admis- 
sion, if correctly understood, was erroneous in 
point of law, and does not preclude tho coun- 
aal for the appellant on this appeal from 
claiming his client’s legal rights.” 

If the admission before the appellate 
Bench was in fact erroneous we are un- 
able to hold that a decision based solely 
on such admission could operate as res 
judicata The only reference to the 
matter in the judgment beyond the re- 
cording of the admission, is the state- 
ment by their Lordships that they were- 

“of opinion that the dncrco of the Court 
below, except in r3gard to tho granting of rent, 
IB correct , and with that exception it will be 
confirmed.” 

We are unable to accept Mr Munshi’s 
con ten t ion t h at th i s was _t he debermin a- 

(3) J A. Sup. VoJ. 47=9 B L. R. 377=18 
W. R. 359=2 Suther 692=3 Sar 82 (P C ). 

(4) [1899] 27 Cal. 156=26 T. A. 216=4 C. W, 
N. 274=7 Sar. .580 (P C.j. 
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tion of an issue after independent consi* 
deration. It should also he noted that 
the judgment of the appellate Court was, 
not that the rent was not due, but that 
so far as the claim in respect of it was 
concerned the plaint should not have 
been accepted, because the Rent Con- 
troller’s certificate was not attached 
thereto, and, therefore, the claim could 
not be entertained 

Mr. Burjorjee contends that the ad- 
mission was erroneous, because S. 12, 
Rent Act had no application, the lease 
being not of a stall, but of a stall with 
furniture of considerable value The 
Rent Act, unlike the English Acts, did 
not bring within its ambit furnished 
premises. It should further bo noticed 
that two separate rents were reserved, 
one of Rs 90 a month to be paid to the 
plaintiff and one of Rs. 1-4-0 a day to be 
paid to the Bazaar Company It is not 
an unreasonable construction of Ex A (l); 
that the whole of the monthly rent is to| 
be attributed to the furniture Be this, 
as it may, in our opinion, the admission; 
of law was erroneous and the claim tol 
the Rs 630 is not barred by res judicata 

Item (b) consists of the daily rent of 
Rs 4 a day paid by the plaintiff to the 
Bazaar Company from 10th February 
1923, when he was recognized by the 
Company as its tenant, to 23rd May 
1923, when the defendants’ sub-tenancy 
expired By reason of Ex A (l) there 
was a contract subsisting between the 
plaintiff and the defendants that the de- 
fendants should pay to the Bazaar Com- 
pany the daily rent, whatever it was 
As and from lObh February 1923 it was 
Rs 4 a day, having been reduced from- 
Rs. 4-4-0 a day, which was the amount 
which the defendants had agreed to pay 
to the Bazaar Company, when on the 
10th December 1922, they became its 
direct tenants The defendants failed to 
implement their contract and the plain- 
tiff paid the money In dealing with 
this matter, the learned Judge misap' 
prehended Ex. A (1) and held that, under 
it. the contract was that the defendants 
should pay to the plaintiff rent at Rs 90 
a month and rent at Rs. 1-4 a day, which 
latter rent the plaintiff should pass on to 
the Bazaar Company, whereas, as has 
been pointed out, the contract, on its 
true construction, provided nothing of 
the sorb. He accordingly held, first, that 
during the period in question, the plain- 
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tiff could not recover more than Rs. 1-4-0 
a day, the standard rent, and, secondly, 
that the plaintiff should have included 
this claim in his prior suit. As regards 
the first point, the plaintiff’s claim was 
not for rent, but to be reimbursed a sum 
of money which in consequence of the 
defendants’ breach of contract, he had 
been bound to pay to the Bazaar Com- 
pany The plaintiff’s agreement with 
th^ Bazaar Company to pay rent in 
excess of the standard rent was the direct 
consequence of the defendant's previous 
wrongful conduct in procuring himself to 
be recognised by the Bazaar Company as 
its immediate tenant Such an agree- 
ment, the standard rent not having been 
ifixcd by the Controller, was not illegal 
[under S. 19 (l) of the Act, and con- 
Isequently the contract. Ex. A (i) in so 
jfar as it rendered the defendants liable 
ito the plaintiff to pay to the Bazaar 
Company the daily rent at whatever sum 
it might be fixed by the Bazaar Company, 
being merely collateral, was not avoided 
iby the Act The same misapprehension 
icaused the learned Judge to hold that the 
[amount being rent, ought to have been 
claimed in the former suit It was not 
rent and did not arise from any cause of 
action on which the former suit was 
based At the time of the institution of 
the former suit it had not been paid, and 
it was not, in fact, paid till August 1925 
Item (c) is a claim for Rs. 224 being 
the amount paid to tlie Bazaar Company 
for the defendants’ use and occupation at 
the rate of Rs 4 a day from 23rd May 
1923, when the plaintiff’s notice to the 
defendants determining the sub-tenancy 
expired, to 17th July 1923. when the 
Bazaar Comp my ceased to collect the 
daily rent This claim the learned Judge 
held to bo barred by res ]udicata, as be- 
ing compensation to the plaintiff in res- 
pect of the use and occupation of the de- 
fendants, which had already been awar- 
ded at Rs 90 a montli, and barred under 
O 2, R 2 because it ought to have been 
included in the former suit The claim 
was, in reality, to be reimbursed money 
wbich the plaintiff was obliged to pay 
owing to the default of the defendants 
Mr Burjorjeo, however, admits that the 
daily rent up to the date of the institu- 
tion of the former suit had been paid be- 
fore its institution; to that extent, the 
claim should have been included in the 
former suit and, not having been so in- 


cluded. is now barred. The suit was in-» 
stituted on 4th July 1923, On this head, 
therefore, the plaintiff is entitled to re- 
ceive Rs. 4 a day for 13 days or Rs. 52 
only and the claim as to the balance of 
Rs- 172 fails 

Item (d) is the amount paid by the 
plaintiff to the Bazaar Company on ac- 
count of the defendants’ use and occupa- 
tion of the stall from iSth July 1923 to 
30th March 1925 It stands on the same 
footing as the Rs 52 part of item (c) 
which has boon allowed, and must itself 
be allowed for the same reasons The re- 
sult is that the i)laintiff succeeds as to 
the sum of Rs 3,578. The decree of the 
original side will be set aside and in 
lieu thereof there will he a decree in fav- 
our of tlio plaintiff for Rs 3,578 and costs 
on tliat amount in both Courts We 
certify for two counsel on the original 
side 

M N /ll K Appeal allowed. 
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Pratt, Offg. C. J., and Ormiston, J. 

U Po ZZni/ in — Appellant. 

v. 

Official Assignee — Respondent. 

First Appeal No. 141 of 1928, De- 
cided on 13th August 1928, from judg- 
ment of original side in Civil Regular 
No. 371 of 1927 

^ Presidency Towns Insolvency Act, S. 52 
— Insured goods with commission agent — 
Goods destroyed — Agent becoming insol- 
vent — Insurance money recovered by Official 
Assignee can be followed ( cf 5 Rang. 73— 
Ed.). 

Plimitifl bad some corn lying in tho go- 
down of defcndnnb on comission sale when 
the building was burnt down and the corn 
w.LS destroyed. Agent became insolvent. The 
corn was covered by a fire insurance policy 
and the insurancG company paid tho insur- 
ance money to tho receiver. The insurance 
premium was paid by tho plaintiff. r 

Held , that tho insurance money paid to 
the Official Assignee for goods destroyed by 
fire could be recovered by the plaintiff- 
creditor who would have a first claim on it. 
Even if tho trust property had been changed 
into money, still it could bo ear-marked and 
it could be followed and claimed by tho 
cestui qua trust . In re llallctt's E*^tate (1879) 
13 Ch. D. 696, Foil. [F GO G 1, 2] 

N. N. Burjorjee — for Appellant 

Auzam — for Respondent. 

Judgment. — It -is common ground 
that plaintiff had 1346 bags of gram 
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lying in the godowii of Syed Kazim 
on commission sale, when the building 
was burnt down and the gram destroyed. 
The gram was covered by a fire insur- 
■ance policy and the Java Sea and Fire 
Insurance Company paid the Official As- 
signee Rs. 5,721 on account of the value 
of 1000 bags of gram destroyed by fire. 
It should be explained that Sayed Kazim 
had died and his estate was administered 
in insolvency. There is also no reason 
whatever to doubt the very definite evi- 
dence that the insurance premium Rs. 150 
was paid by plaintiff. Plaintiff sued 
to recover the insurance money from the 
Official Assignee. 

The learned Judge on the original 
side held that the plaintiff would have 
been entitled to recover the gram had it 
remained gram at the time of the insol- 
vency, but that, as it has boon converted 
into money, he could not follow and 
recover the money. To our mind 
the authorities on which the learned 
Judge relies do not support his view 
He quotes a passage from William’s 
Bankruptcy Practice at p. 230 (Edn. 13) 
to the effect that according to the ordi- 
nary course of business between mer- 
-chants and their factors, the former 
voluntarily became the creditors of their 
factors in respect of the moneys so re- 
ceived, whereby the moneys, although 
the proceeds of goods received on trust, 
lose their trust character. But this in 
no wise justifies a finding that the in- 
surance money for goods belonging to 
the creditor lose its trust character 
On the previous page ‘it is pointed out 
that property vested in the bankrupt -as 
-an agent, such as a factor, etc , will not 
•pass to the trustee of the creditors, so 
long as it or its proceeds remain dis- 
iiinguishable from the mass of the .bank- 
rupt's 'property. 

It is also pointed out shortly after -the 
passage quoted that goods brought by 
the bankrupt with the proceeds of pro- 
perty deposited with him can be fol- 
lowed by the cestui que trust, if such 
goods can be identified, 'even though the 
purchase of them is breach of trust, 

There would seem no reason therefore 
why the insurance money paid to the 
trustee for goods destroyed by fire should 
not be recoverd by the creditor In re 
Estate' (l) is clearly good 

(1) [1879] 10 Oh. D. 596=49 L. J. Ch. 415= 
29 W, R. 732=42 L. T. 421. 


authority for following the proceeds of 
trust property so long as they are identi- 
fiable, and in this case they obviously 
are. So it is laid down in the Laws of 
England, Halsbury, in S 275 (p. 169) 
that if the trust property is 'disposed of 
by a' trustee the proceeds of the disposi- 
tion may be followed and claimed by the 
cestui quo trust, if they can bo identi- 
fied The same rule applies if the trust 
property has been changed into money 
and the money can -bo ear-marked. We 
consider that plaintiff had a first claim 
on the insurance money and his suit 
should have been decreed. The -appeal 
will be allowed and the suit decreed 
with costs in both Courts 

M.N /r.K. Appeal allowed 
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Pbatt, Oppg C J., and Obmiston, J. 

Official Assignee of Rangoon and an^ 
other — Appellants. 

V. 

L. Roopjee — Respondent. 

Civil Miso Appeal No. 44 of 1920, 
Decided on 6th August 1928, from order 
of the [nsolvency Judge., on original 
side in Ins. Case No 271 of 1926. 

(a) Presidency Towns Insolvency Act, 
S. 55 — Person claiming to be secured credi- 
tor must prove good faith and consideration. 

The burden oE proving good faith and con- 
sideration in cases arising under, S. 55 is on 
the person clauning bo bo a secured creditor . 
43 Mad. 739, Foil [P 61 0 1] 

^ (b) Evidence Act, S. 91 — Registrable 
document of contract not being registered — 
It is inadmissible and no evidence of its 
terms can be given 

Where a document, embodying a contract 
between parties, should have been, but was 
not registered, the document itself is inad- 
missible in evidence and further no ovidoncu 
can be given of'its terms under S. 91. 

[P 61 G 1] 

P. B Sen—ioT Appellants. 

Halher — lor Respondent 

Judgment — Laxmishanker Lalljee 
was adjudicated an insolvent on 14th 
December 1926. On 16th October 1926, 
he being the owner of a half share of a 
leasehold plot of land with a building 
thereon, mortgaged it for Rs. 1,500 to 
the respondent who was the owner of the 
other half share. Subsequent to the in- 
solvency he applied to the Court for the 
realization of his security The claim 
was referred to the Official Assignee for 
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enquiry and report; The Official As- 
signee reported against the claim, and 
applied under S 55, Presidency Towns 
Insolvency Act, 1909, that the mortgage 
be declared void on the ground that it 
had been given within two years of the 
date of the insolvency, not in good faith 
or for consideration. The learned Judge 
of the original side in his insolvency 
jurisdiction held in favour of the respon- 
dent?, declared him to be a secured ci*o- 
ditor and directed that the mortgaged 
property be sold and that the proceeds, 
after deducting the Official Assignee’s 
commission, be paid to the respondent to 
the extent of his debt. It is in respect 
of this order that the present appeal is 
filed. 

The burden of proving good faith and 
consideration in cases arising under S 55 
is on the person claiming to be a secured 
creditor; see Official As'tignee of Madras 
v G Samhanda Mudaliar (l). The 
learned Judge has based his decision on 
a finding that a certain transaction which 
took place between the insolvent and the 
respondeat on 5bh August 1926, was a 
genuine transaction. This transaction is 
evidenced by a promissory note for 
Rs 1,000 executed by the inolvent in 
favour of the respondent, a document 
which also contains words which amount 
to a mortgage or charge over the insol- 
vent’s half share in favour of the respon- 
dent for the amount of the debt The 
document ought therefore to have been, 
but was not, registered The short an- 
swer to the respondent’s case is that the 
terms of the contract between the parties 
having been reduced to the form of a do- 
cument, under S 91, Evidence Act, no 
evidence of its terms is admissible except 
the document, which itself is inadmis- 
sible. Therefore, no evidence at all can 
be given of the transaction of 5th August 

As, however, the learned Judge has 
come to the conclusion that the trans- 
action of 5th August was genuine and 
that the later mortgage was merely ex- 
changing a security which, for technical 
reasons, was invalid for a security which 
was legally valid, we propose briefly 
to examine the salient features of the 
evidence. (Here the judgment discub- 
sed evidence and continued) We are 
satisfied that the respondent has failed 
to prove that the mortgage was given 
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in good faith and for consideration. We« 
are less reluctant to disturb the finding 
on a question of fact of the trial Judge- 
for the reason that only a very small 
fraction of the evidence was given before, 
him. 

It follows that the order of the learned. 
Judge of the original side sitting in in- 
solvency must be set aside, and that for 
it there must be substituted an order that 
the mortgage in favour of the respondent 
bo declared to be void as against tht 
Official Assignee and that it be set aside. 
The respondent will pay the costs of the 
appellants here and below, advocate’s 
costs in each Court five gold mohurs 

S.N./RK. Order set aside. 
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Doyle, J. 

Mohamed Siddiq — Plaintiff, 
v 

Mohamed Ahmed and another — Defen^ 
dants. 

Civil Regular No 121 of 1927, Decided* 
on 6th August 1928. 

Letters Patent (Rangoon), Cl. 12 — Plain- 
tiff not applying for leave though neceiiary 
■^Defendant submitting to Court’s jurisdic- 
tion — He cannot subsequently object to 
Court’s jurisdiction. 

Where in a suit leave of the High Courti, 
although necessary under Cl. 12, Letters 
Patent, is not obtained, the defendant must 
raise the objection as to the jurisdiction of tho- 
High Court at the first av.iilablo opportunity. 
If he fails to do so, and at first submits to the 
High Court’s jurisdiction, suah submission 
constitutes waiver which cures the defect 
created by omission to apply for leave : 35 Cal. 
394 and 17 C. W. iY.'512, FoU., 4 Bom 482, 20-. 
Bom. 764 and 37 Bom. 563, Dist. [P 62 0 1] 

Ray — for Plaintiff 

Auzam — for Defendant 2. 

Judgment- — In the case now about to* 
be heard it is objected that, as part of the- 
cause of action arose in Paungde, and as. 
the leave of this Court has not first been- 
obtained 'under S. 12, Letters Patent,, 
the Court has no jurisdiction and the 
case should stand dismissed. 

Reference is made to the cases of 
Jairam Narayan y. Atmaram Narayan- 
(l), Haribhai Gandahhai v Secretary of 
State (2), and Abdul Kadir v. Doolanbibi' 
(3), where it has been held that leave^ 

(ij' UBSO] 4 Bom. 482. 

(2) [1695] 20 Bom. 764. 

(3) [1913] 37 Bom. 563=20 1. 0. 530=15. 

Bom. L. B. 672. 


(1) [1920] 43 Mad. 739=60 I. 0. 2a5=39 
M. L. J. 845. 
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not; having first boon obtained, the High 
Court has no jurisdiction In each of 
these cases objection to the jurisdiction 
was raised at the first available opportu- 
nity. 

There has in the present case been suh- 
iniBBion on the part of the defondaub to 
the jurisdiction of the Court, since he 
has filed a written statement and asked 
for the issue of a commission, and the 
objection now taken is an afterthought 

It has boon pointed cut in A J King 
V. Secretary of State (4), which has been 
followed in Sarasiuati Da^see v Biraj 
Mohini Dassee (5), that where there is in 
the beginning a submission to the juris- 
diction of the High Court, such submis- 
sion constitutes waiver, and that, there- 
fore, whore the jurisdiction of the Couit 
;is fettered only by the fact that leave to 
Isue must be given by the Court itself, 
Isuch waiver cures the detect created by 
jomission to apply for leave The same 
Iprmciple has been affirmed in Ganesh 
Naratn Salii Deo v. Manih Lai Chandra 
|(6). It commends itself as based on a 
Isound legal concept as well as on practi- 
cal common sense. The objection is not 
upheld; the case jiroceeds 

S.N./R.K. Objection not upheld 

" (4) [idOQ]' sTUal. 3'J4=7 U. L. j. . 

W N 70'J. 

(5) [1913J 17 C. W. N. 512=10 I G. 09H. 

(6) A. I. R. 1923 Pat. 562. 
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Kutledge, C. j., and Brown, J. 

Bowrammah — Appellant 

V 

A. N A. N. Chettiar and another — 
Respondents. 

Civil Misc. Appeal No 114 of 1928" 
Decided on 18bh January 1929. 

^Limitation Act. S. 18 — Mere act of fraud 
IB not sufficient — It muBt be proved that a 
person's title or right had been kept from his 
knowledge by other party’s fraud. 

It is nob sufliciQat to make S. 18 operative 
that the cause of action should be based on 
fraud. It IB necessary that the right claimed 
or the title on which it is founded, should 
have been kept from the knowledge of the ap- 
plicant by means of fraud, although it may bo 
that in certain circumstances it could be as- 
sumed from the act of fraud itself which gave 
the cause of action that this act of fraud was 
fraudulently oouoealed from the parson affec- 
ted: d. /. R. 1922 PaL 507; 17 CaL 769 and 30 
QaU 143. Appr. [P 63 0 1] 

M. G. Naidu — for Appelliint 

K. C. Bose — for RaspondeBts 
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Judgment. — The respondent Ghettyar 
Firm obtained a mortgage-decree against 
the appellant Bowrammah and others In 
execution of this decree certain property 
was sold by auction on 3rd March 1928. 
The sale was confirmed on 4bh April 1928 
On 5th April one of the defendants Veena 
Subba Row, filed an application asking to 
have the silo set aside. Ho stated that 
the plainbiUs in collusion with the pre- 
sent appellant had sold the land privately 
for Rs. 1,230 This application was dis- 
missed on 7th April. On 9bh Juno the 
present ax)pellant filed an application to 
sot aside the sale. She'is tho mother of 
Subba Rao, who made the application on 
5th April She states that she heard about 
a week before filing her application that 
Subba Rao had negotiated with the plain- 
titfs for sale of the property to a China- 
man for (),000 that the Ghettyar then said 
that they would arrange not to hold the 
sale if payment was made within three 
months, and that subsequently the Chet- 
tyar fraudulently arranged to prevent tho 
Chinaman from being present at the 
auction 

The appellant’s application was filed 
under the provisions of 0 21, R 90, Civil 
P- C. lb WAS filed three months after tho 
date of the sale sought to bo set aside, and 
was prima facie therefore clearly barred 
by limitation- TVio appellant, however, 
claims that she is saved from tho bar by 
the provisions of S. 18, Lira. Act The 
learned trial Judge held that she has nob 
established this claim, and rejected her 
application as time barred. She has now 
appealed against this decision. 

Three cases have been cited to us, bub 
none of them appears to have any direct 
bearing on the point at issue 

In tho case of Ramdhari Chowdhuri v. 
Deonandan Prasad Sing (1), it was held 
at p 70 {of I. L. R. 2 Pat ), in circum- 
stances similar bo the present that the 
application was time barred, unless it 
could be shown that the respondents’ 
right to set the sale aside was concealed 
from him by frau I of the appellant. 

A similar view was taken in the case 
of Mohendro Narain Ghaturaj v. Gopal 
Mundul (2) and in the case of Golam 
Ahad Chowdhury v. Judhistir Chandra 
Shaha (3) 

(1) A. I. R. 1922 Pat. 607=2 Pat. 65. 

a [1090] 17 Cal. 769. 

[1903] 30 Cal. 142=7 0. W. N. 305. 
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^ Thoao docisioas merely set forth the 
provisions of S. 18, Lim. Act, as applying 
to cases such as the present. 

We have been referred on behalf of the 
appellant to a passage in the judgment in 
Oolam Ahad Ghoiodhury' & case (3) at p 
153. 

“Bub if tho right of the appellant to apply 
under tho section was concealed from him by 
fraud of the respondents ho would by the ope- 
rat^|in of S. 19, Lim. Act, and notwithstanding 
the confirmation of tho sale, have 30 days 
within which to make his application from the 
date on which tho fraud first bocame known to 
him.” 

It is contended that this is an autho- 
rity in favour of tho appellants’ claim in 
the present case, because the fraud alleged 
in the present case is a fraud by the res- 
pondents We are unable, however, to see 
how this helps the appellant 

Section 18, Lirn. Act does not say that 
when ' tho cause of action is based on 
fraud, time only begins to run from the 
date when the fraud became known to tho 
applicant. S. 18 says 

“Whon any parson having a right to in- 
sbitnbe ii suit or make an application has by 
means of fraud, baon kept from tha knowlodgo 
of such right or of tho titlo on which it is 
founded,* •*•*•*••**•• 
********* the tune limited 
for insbicuting a suit or making an application. 

(a) against tha parson guilty of tho fraud * 

******* • *« «««« « 

shall bo computod from ,tho tima whoa the 
fraud first became known to the person injuri- 
ously afifocted thereby* ***••**! 

It is cloirly not sulTiciont to make this 
jsection operative that the cause of action 
ishould be based on fraud It is only 
(necessary that tho right clai?ied or tho 
title on which it is founded should have 
been kept from the knowledge of the ap- 
plicant by means of fraud and it does not 
seem to us that there is any allegation to 
this ofifoct in the present case 

The appellant does not claim that she 
took any interest in the sale at the time 
of the sale, that she was present at the 
sale or that knowledge of the aile was 
kept from her The fraud she complains 
of was really a fraud practised on Subba 
Row and it is not alleged that the res- 
pondents took any steps either active 
or passive to conceal this fraud from the 
appellant 

It may be that in certain oircumstances 
it could be assumed from the act of fraud 
itself which gave the cause of action that 
this act of fraud was fraudulently con- 
cealed from the person affected But it 
does not seem to us that there are any 


circumstances which would justify such 
an assumption in the present case. 

That being so, we are unable to hold 
that tho provisions of S. 18, Lirn. Act, are 
operative in tho present case The ap- 
pellant’s application was therefore barred 
by limitation and was rightly rejected. 
We accordingly dismiss tho appeal with 
costs Advocate's foo 3 gold mohurs 
S K /r K Appeal dismissed 
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Brown, J 

Ye Nam Low — Appellant 

V 

Maung Pe Respondent 

Spl Second Appeal No 415 of 1928, 
Decided on 2n(l January 1929, from the 
judgment of Dist. Judge, Myaungraya, in 
Civil 'Appeal No 55 of 1928. 

Malicious Prosecution — Trial after police 
investigation — Case not intentionally false — 
Malice cannot be inferred merely from in- 
formant , ^engaging counsel in criminal 
case or som; persons telling him that the 
person complained of was innocent. 

Whero the police investigate Ju. case and 
.s*^nds it up for trial, in tho absence of proof 
that the informant inbeiibioually gave false 
information, it cannot bi said that ho acted 
maliciou.sly ra3i'6ly because he was told by 
some persons that tho person complained of 
was innocent nor because tho informant en- 
gaged a counsel in tho criminal case [F 61 G 1] 
Aung Gyam — for Appelhaut. 

Paw Tun — for Respondeat 
Judgment, — The appellant sued the 
respondent for damages for malicious pro- 
secution He was succossfnl in tho trial 
Court, bub on appeal his case was dismiss- 
ed by the District Court, and he has now 
come to this Court in second appeal. Ad- 
mittedly the appellant was prosecuted 
for the theft of an electric bulb and this 
prosecution was instituted as a result of 
a complaint to tho police mado by the 
respondent. Admittedly the appellant 
was acquitted and it is nob suggested now 
that he was not innocent of the offence 
But these facts are not by themselves suf- 
ficient to justify the plaintiH’s claim for 
damages Before ha can succeed in the 
present suit, ho must also show that the 
respondent acted maliciously and without 
reasonable and probable cause I am un- 
able to find any evidence in this case of 
malice or any fact from whioh malice 
could be inferred In his first informa- 
tion report to the police the respondent 
stated that a clerk of the Electric Supply 
Company had been told by a bazaar 
durwan and jamadar that they bad seen a 
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bulb stolea from a street lamp by a Bar- 
man and a Chinaman. A search was made 
in the Ghinamaa’s house and a bulb was 
founds which was recognized as the res- 
pondent’s. The respondent has never at 
any time professed to have any personal 
knowledge as to who was the thief, 
and the facts stated by him in the hrst 
information report are substantially true. 
Evidence was given as to the theft by the 
durwan and the jamadar and admittedly 
an electric bulb was found in the house of 
the appellant. The respondent may have 
been wrong in his identification of the 
bulb as belonging to the Electric Supply 
Co., but it appears that even in the 
criminal case he admitted that the bulb 
which was found in the possession of the 
appellant might have been obtained else- 
where. The respondent calls himself a 
shareholder in the Electric Supply Co. 
and he appears to have been also a 
manager. There is nothing whatever to 
show that he intentionally gave false in- 
formation to the police and the investiga- 
ting police officer says that he investigat- 
ed the case and sent it up for trial and 
that the respondent never came to him, 
before he sent up the case The trial 
Judge considered it to be evidence of 
malice that the Chinese elders of the town 
told the respondent that the appellant 
was innocent, and yet he did nothing. 
The respondent does admit that he was 
told by the elders that the appellant was 
an honest man, and got the bulb by pur- 
chase. But that was after he had made 
the first information report By that 
time the case was out of his hands and 
there is nothing to show that he took any 
further action against the appellant I 
am quite unable to accept his retaining 
the services of an advocate in the Magis- 
trate’s Court as evidence of malice He 
was perfectly entitled to do this, and the 
filing of the present civil case against him 
suggests that he was wise in doing so. 

It is not suggested that that the par- 
ties had had any quarrel before the com- 
plaint was made to the police, or that the 
respondent had any reason whatever for 
wishing to get the appellant into trouble. 
I am of opinion that the appellant has 
entirely failed to prove that the respond- 
ent acted with malice. 

I therefore dismiss the appeal with 
costs. 

il.K. 


. Ma Gye (Heald, J.) 192» 
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Heald, J. 

Maung Ngwe San — Defendant — Ap- 
pellant 

v. 

Ma Gyi — Plaintiff — Kespondent 
Special Second Appeal No. 206 of 1928,. 
Decided on 21st December 1928. 

(b) Buddhist Law (Burmese) — Divorce. 
Whore a Burmoao Buddhist man slaps his 
wife though once and cohabits with another 
woman and gobs a child from her, the wife la 
entitled to divorce. [P 64 G 2] 

(b) Evidence Act, S. 114 — Marriage. 
Presumption of marriage arisea from long, 
cohabitation. [P 64 G 2J 

So Nyun — for Appellant. 

Them Maung — for Eespondent 
Judgment. — Eespondent sued ap- 
pellant for divorce under Burmese Bud- 
dhist law on the ground of cruelty She 
alleged that the appellant had ill-treated 
her, and deserted her and had taken an- 
other wife without her consent 

The Township Court found that res- 
pondent proved that appellant had beaten 
her and had left her and cohabited with 
another woman by whom he had had tu 
child, but the learned Judge said that 
“merely slapping by a husband to his wife and 
once in a blue moon cannot bo taken aa 
cruelty and as such good ground for divorce” 
and that although appellant had lived 
with the other woman and had had a 
child by her, his living with her did not 
amount to taking another wife so as to 
entitle respondent to a divorce 

The learned Judge was clearly wrong 
on both points On the first point he 
has overlooked the rulings in the cases 
of Mg Po Han v. Ma Talok (l) and Ma 
Sat V. Mg. Nyi Bu (2) and on the second 
he has overlooked the presumption of 
marriage which arises from long cohabi- 
tation. 

His judgment was quite rightly set 
aside by the District Court and it is 
clear that there are no merits in the ap- 
peal 

Eespondent was in my opinion entitled 
to a decree for divorce on the ground of 
serious misconduct on the part of the 
husband and the appeal is dismissed with 
costs, advocate’s fee in this Goih:t to 
be five gold mohurs 

B K. Appeal dismissed. 

(1) [1913] 7 L. B. R. 79=20'l.G. 674=6 Bur- 
L. T. 134. 

(2) A. 1. B. 1921 U. B. 2=4 U. B. B. 69, 


Appeal dismissed. 



1929 V.E.A.R M. Ghkttyatj Firm v. A. B 

A.l. R. 1929 Rin^oon 65 

Rutledge, C. J., and Brown, J. 

V. E A. R. M. Chettyar Firm — Ap- 
pellant. 

V. 

A K. R. M. K. Chettyar Firm — Res- 
pondent. 

First Appoiil No. 182 of 1928, Decided 
on 3*:d December 1928. 

^Transfer of Property Act, S. 59 — S hold' 
ins ^wo plots with buildins thereon by sale- 
deed and also possessins lease-deeds under 
which his vendor held those plots — S de- 
positing sale-deed and one lease-deed with 
A with intention to create mortgage thereon 
and subsequently other lease-deed with B — 
Lease-deeds bearing endorsements showing 
sale of the property — Mortgage of whole 
l#operty was created in-A's favour— i? can- 
not get priority over A merely because A did 
not insist on obtaining other lease-deed— 
Transfer of Propety Act, S. 78. 

All that is required to prove to establish an 
equitable mortgage is (l) that dociimouts of 
title were deposited with a creditor and (2) 
that the intent was to create a security there- 
on. [P 66 G 1] 

One S held two plots of land and a build- 
ing therooii, by virtue of a registered sale- 
deed. IIo also possessed with him the origi- 
nal lease-deeds under which the plots wore 
held by his vendor. IIo deposited the sale- 
deed and also the lease-deed with regard to 
one of the plots with A, with intention to 
create a security thcroon , and thereafter 
deposited the other lease-deed with B with 
the same intent. On each of the loaso-dceds 
there was an endorsement that th.> property 
was sold to 

Held that A had title-deeds with regard to 
the whole property deposited with him and 
an equitable mortgagi was created on the 
whole proport V in his favour although ho did 
not possess the other lease-deed : A. 1. R, 
191C r. C. 115, Dist. Roberta v. Croft, 53 E. R. 
343, Rel. on. [P GO G 1] 

Held further ■ that the more fact that A did 
not insist on obtaining the other loase-docd 
whieh on the face of it showed that tin re was 
a sale of the property effected, did nob coii- 
stituto gross iieglig^nco on A's part so as to 
give piioritv to /1'5 moi tgago over A' s A.f.TZ. 
1920 Rang. 195, Rel. on. [P CC C 2] 

Ba Maw — for Appellant 

K C Bose — for Respondent. 

Judgnfent — The respondent, A. K. R 
M. K Chettyar Firm sued one Ma 
Ohii Soiu and '6 others on an equitable 
mortgage, the property claimed to be 
mortgaged consists of 2 plots of land and 
a building thereon The two plots of 
land are known as lots Nos. 232 & 232-A. 
They were originally held under a lease 
from the Rangoon Development Trust by 
one Ml Pyu who by a registered deed 
1919 R/9 Sc 10 
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sold the two plots of land and the build- 
ing thereon to one U Po Gyi The res- 
pondent-plaintiffs claimed that they took 
an equitable mortgage of the property 
from U.Po Gyi on 5th December 1924. 

U Po Gyi IS now dead, and the first 
three dofondiints in the case are his legal 
representatives They first contested tho 
suit, hut linilly dropped out of it and: 
the real contest was between the res- 
pondent-plaintiffs and tho appellants^ 
who were the defendants 4. 

Tho appellant V. E. A. R. IM. Firm 
claimed that they have an equitable 
mortgage on the property known as lot 
No 232A and so much of tho building as 
stands thereon The learned trial Judge 
hold that the respondents had established 
their mortgage as regards lob No 232 
and as regards all tho buildings on both 
the pieces of land Tho learned Judge, 
held, however, that the respondents had 
failed to establish their claim as regards 
lot No 232-A and gave a decree in favour 
of the appellants as regards this site. 
Otherwise the decree grants tjie plain- 
tiffs’ prayer The V E A R M Finn 
have appealed against this 'decree and 
cross-objections liavo been filed on behalf 
of the original plaintiffs 

[t IS contended on behalf of tho ap- 
pellants that the transfer of land of 
necessity cirries with it a transfer of any 
building on that land, and that the 
learned trial Judge having found against 
tho respondents that their mortgage on 
lob No 232-A failed should have rejected 
the respondents’ claim and refused a 
mortgage decree, on so much of the build- 
ing as stands on lot No 232-A 

Tlio mortgage in favour of the appel- 
lants was effected some 16 months after 
the mortgage in favour of the respon- 
dents Tho learned trial Judge hold that 
the appellants having obtained tho lease- 
deed as regards lob No 232-A, that piece 
of land was under mortgage to them, and 
not to tho respondents He referred to 
the case of Pranjivandas Jagajivandas 
Mehta v Chan Mali Phee (l), where it 
was settled that the scope of the security 
created by a deposit of title-deeds is the 
scope of the titlo covered by those deeds. 
It does not seem to us, however, that 
very much help can be derived here from 
the decision in that ease in which the 
point at issue was not whether an equit. 

(iyATl. R. 1916 P 0 llfaiaOil. 895^43 
I. A. 192 (P.C ), 



66 Rangoon V. E A B.M. Guettyab Firm v.A. K. B. M. E. Chettyar Firm 1929 


able mortgage could be created although 
there was not a complete deposit of all 
the title-deeds. An equitable mortgage 
is created by deposit with a creditor of 
documents of title to immovable pro- 
jperty with intent to create a security 
thereon All Chat is necessary to prove 
to establish such a mortgage is (l) that 
documents of title wore deposited with a 
oreditoi and (2) that the intent was to 
create a security thereon 

In the case of Roberts v Croft (2) the 
facts were in many ways very similar to 
the facts in this case In tliat case 
Eoberts had deposited with one Miss 
Wilis documents of title relating to cer- 
tain property. These documents included 
all the previous title-deeds to the pro- 
perty but did not include the deed where- 
by Eoberts himself obtained title. Sub- 
sequently Roberts deposited the remain- 
ing deed with Messrs. Bult In each case 
the deposit was made with intent to 
create an equitable mortgage. It was 
held that in order to establish an equit- 
able mortgage it was not necessary to 
prove that the deeds deposited showed a 
good title in the depositor, and although 
she received no deed showing any right 
to the property in her mortgagor, it was 
nevertheless held that Miss Wilis’ mort- 
gSLgo was a perfectly good one It was 
further held that the sul).sequent mort- 
gage to Messrs Bull by deposit of the 
remaining deed was also a perfectly good 
mortgage, but that there had hoen negli- 
gence on the part of Messrs. Bult and tliat, 
therefore, Miss Wilis’ mortgage must be 
preferred to theirs In the present case 
the documents deposited with the res- 
pondent’s firm consists of a sale-deed 
with regard to both the pieces of land, 
and the house, and tho lease-deed with 
regard to lot No 232. Title-deeds have, 
therefore, been deposited with regard to 
the whole property and in our opinion 
a valid equitable mortgage has been 
^created on the whole property if it has 
been shown that was the intention of 
the parties at the time of tho deposit. 

^ The question of intention has not been 
specifically considered by tho learned 
trial Judge, bub wo are of opinion that 
the respondent-plaintiff did cst.iblisli 
their case in this connexion. The clerk 
of the Chettyar firm has given evidence 
on the point and he is supported in his 
^ev idenc e by one Ma ung ]^an Hla His 
’ (2) ryd B. li. 343. 


explanation with regard to the lease-deed 
of the property lot 232-A, is that at the 
time U Po Gyi said he could not find the 
document. We understand that tho bulk 
of the building affected is on lot 232, but 
that tho building on lot 232 extends into 
lot 232-A, and it seoms to us extremely 
unlikely that the respondent firm would 
accept a mortgage of pirt only of a liouse. 
We consider it suthciontly established 
that the intention was to mortgage both 
the lots and the building thereon We 
therefore hold that a valid mortgage of 
the whole property was effected in favour 
of tho respondents. 

It only remains therefore to consider 
whether the respondents have by their 
negligence entitled the appellants 
claim any priority over them It does 
not seem to us that they have established 
their case in this particular Under 
S 78, T. P. Act, the respondents’ mort- 
gage would have to bo postponed to tho 
appellants’ mortgage if tho respondents 
have been guilty of gross negligence. 

It was held in tho case ot A. L R M. 
Chettyar Firm \ L P. R. Chettyar 
Firm (3) that there was no universal rule 
to the effect that parting with title-deeds 
by a mortgagee amounted to gross negli- 
gence- In this case the lease-deed which 
was the only document of title hold by 
appellants bears an endorsement tliat tho 
property was sold to U Po (lyi by legis- 
tered deed The appellants must thure- 
therefore be hold to have been aware of 
tlio [act that they had not gut all the 
title-deeds relating to tho property and 
there is no explanation as to why they 
made no enquiries Tho respondent firm 
presumably know that there was this en- 
dorsement on the lease of lot 232-A as 
there was a similar endorsement on their 
lease, and the mere fact that they did not 
insist on obtaining one of the documents of 
title which on the face of it, roust clearly 
have shown the existence of another im- 
portant document does not in our opinion 
amount to such gross nogligonce as to 
justify tho appellants’ mortgage being 
preferred to theirs. 

It has been suggested on behalf of the 
appellants that the respondents admitted 
that the appellants' mortgage was taken 
without notice of their previous mort- 
gage We cannot, however, find anything 
on the record to justify their contention. 

It is true^hat it is recorded in^the depo- 
(3) A.I.B, 1926 Rang, 195=x4 Rang. 238. 
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eition of Rjibhuaiin Fillay that the loaraed 
advocate for the respondents, who had 
been questioning the witness with a view 
to establish actual notice did not pursue 
that line. And the loivned trial Judge 
coiuments on this matter to the same 
effect 

It is admitted that the respondents do 
not allege actual notice hy the appellants 
\^hat they do allege is that the appellants 
wore put on their enquiry and could have 
received actual notice had they taken 
reasonable precautions. One other mat- 
ter has been raised in appeal and that is 
as regards costs. It is contended that 
the actual proof of the respondents* mort- 
Ijage was necessary only because other 
respondents in the case denied the mort- 
gage, and that the costs of this part of 
the case should not have been awaiJed 
against the appellants It is clear, how- 
ever, that the appellants also though not 
denying the mortgage did not admit it, 
and that being so, it became necessary for 
the respondents to prove their mortgage 
as against the appellants We do not 
think therefore tliat there is any force in 
this contention We dismiss the appeal 
and allow the cross-objections We alter 
the decree of the trial Court and give a 
mortgage decree in favour of the respon- 
dents for the whole of both the plots ol 
land and the building thereon. The ap- 
pellant-defendants will pay the costs of 
the rcspondont-plamtilTs in the trial 
Court and iti this Court the appellants 
will pay the respondents costs both on 
the appeal and on the cross-objections 

S,N /r.K. Decree varied 
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■Fratt, Opfg. C J. and Ormiston, J. 

Ma Kho U and others — Appellants 
V. 

Maung Ba Sein and another — Respon- 
dents. 

First Appeal No. 93 of 1920, Decided 
«n 7th September 1S28, from judgment 
of Dist. Judge, Pyapon, in Civil Regular 
No 34 of 1927. 

(a) Civil P. C., S. 10— Subsequent suit for 
mesne proFili accruing subsequent to in- 
-etitution of prior suit is not barred by S. 10. 

Whore a suit waa brought for tho rocovery 
of mesne profits which had accrued aubao- 
queutly to the institution of a prior suit relat- 
ing to the same property, and although there 
was one laaue common to both the suits, yet 


they did not onibtaoe the entire aubjoct in 
controversy between the parties, the aubso- 
quoiit suit for niosno profits dooa not attract 
tho operation of B. 10 . A. I. R. 1923 Cal, 716 
and A. I. 11, 1925 Mad, 574, ReL on. [P C9 0 1] 

(b) Civil P. C., S. 10— Applying for or 
obtaining leave to appeal to Hii Majesty 
does not amount to pendency of appeal. 

The mere applying for or obtaining leave to 
appeal to tho Privy Oounoil cannot of itself 
amount to the pendency of an appeal till such 
appeal la actually filed 21 Mad, 18 Foil, 

[P G9 G 2] 

Young — for Appellants 

'Paio Tun — for Respondents 

Judgment — In Civil Regular No. 39 
of 1924 of tho District Court of Pyapjii 
tho plaintiffs (respondents) obtained a 
decree against TJ Shwe Dun and defen- 
dant 1 (appellant l) for possession of 
certain lands. 13y tho decree dated 2nd 
May 1927, of this Court in Civil First 
Appeal No 2L3 of 1925 tho decree of tho 
District Court was varied and U shwe 
Dun and defendant 1 were ordered to give 
to tho plaintiffs possession of tho follow- 
ing lands ■ 

(a) Holding No 23 of 1923-21 in 
Taungbogyi kwin, Yondaung Circle, 
Kyaiklab Township, measuring about 
25‘44 acres. 

(b) Holding No 10 of 1923-21 in Ky- 
aungsu kwin, aforesiid measuring 21‘2l 
acres. 

(c) Holding No G oi 1923-24 m Kywe- 
sa-gyet, Triung kwin aforesaid measur- 
ing about 22 2G acres 

(d) 50 acres out of holding Nu 10 of 
1923-24 in Ywathagyi kwin, aforesaid. 

(o) Holding No. 5 of 1923-24 in Ywa- 
thagyi kwin, aforesaid measuring about 
23 acres 

In Civil Mibcellanooua No. HO of 1927 
of this Court U Shwe Dun and defendant 
1 on 2nd July 1927, applied for leave to 
appeal to the Privy Council against the 
decree of this Court on appeal. On 6th 
December 1927, a certiGcate was granted 
in respect of this and two other cases, 
the subject matter of Civil Miscellaneous 
Applications No 78 and 79 of 1927, that 
they wero fit cases for appeal to the 
Privy Council. The appeal was admitted 
on 30th January 1928 and the record 
was despatched to England on 3ist July 
1928. 

In thomointime the pliintiffs had been 
pub into possession of the suit land and had 
on 6bh September 1927, instituted Civil 
Regular No. 3 1 of 1927 of the District 
Court of Pyapon against defendant 1 (ap- 
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pellanb 1) and the heirs and legal re- 
presentatives of U Shwe Dun, then de- 
ceased (the appellants), claiming rnesne 
profits which liad accrued since the in- 
stitution of Civil Kegular No 39 of 1924. 
On 24th September 1927 the defendants 
filed a written statement in which inter 
alia they pleaded that an appeal to the 
Privy Council had been “admitted,” and 
asked for a postponement until after the 
decision of the Privy Council. On that 
day a single issue was framed namely 
are the plaintiffs entitled to mesne pro- 
fits as claimed ? If so to what extent”. 
It should bo noted that no issue was 
asked on tlie question of whether there 
should be a stay and that in the written 
statement the defendants had not pleaded 
that the District Court was bound to stay 
the suit On 4th November 1927 tiiey filed 
a substantive application asking for stay 
until after the Privy Council decision. 
On 10th November 1027, this application 
was dismissed Up to that time no 
certificate had been granted and as the 
Additional Judge pointed out, there was 
no certainty that the application for a 
certificate would be granted, or, if it was 
granted, that the appeal to the Privy 
Council would bo successful. The case 
was fixed for hearing on 29th November 
1927 and on that day it was postponed to 
12th January 1928 The defendants did 
not appeal on that day and an ex-parte de- 
cree was passed in favour of the plaintiffs 
on 13th January 1928 On 20th January 
1928, the defendants filed an aiiplication 
to re-open the case, and with this ap- 
plication they filed a copy of the order of 
this Court dated Gth December 1927, 
certifying that the case was a fit one for 
appeal to the Privy Council This ap- 
pears to liave been the first intimation to 
the Court that such an order had been 
passed The Additional Judge refused to 
re-open the case. Two appeals have been 
filed by the defendants, one from the re- 
fusal to re-open the case, which is dealt 
with in a separate judgment, and one 
from the decree in the suit 

So far as tbe decree iu the suit is con- 
csrned only two grounds have been argued. 
It is possible to dispose, shortly, of one 
ground, that tbe decree should have been 
against tbe defendants, not personally, 
but in their capacity of legal representa- 
tives. The persons who had been in 
possession of tbe suit lands and who were 
ordered to give up possession thereof 
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were U Show Dun and Ma Kho U tlio^ 
(defendant l) U Shwe Dun died leaving 
as his heirs and legal representatives the 
defendants In Civil Regular Nu. 34 of 
1927 the defendants were sued for mesne 
profits and it \vas not stated whether any 
and if so which of them were sued as 
legal representatives of U Shwe Dun. 
The decreef was passed against all the de- 
fendants personally. Mr. Paw Tun for 
the respondents concedes that this was 
erroneous The decree as regards the- 
mesne profits should have been passed 
against defendant L personally and> 
against all the defendants as heirs and 
legal representatives of U Shwe Dun de- 
ceased. There is no reason why all the 
defendants, who must be taken to have 
wrongfully resisted the suit, should not 
pay the costs in their personal capacities 
It should be stated that the ground of 
appeal covered the case of all the defen- 
dants, but defendant (l) was clearly liable 
in her personal as well as in her repre- 
sentative capacity. 

The third ground of appeal is that 
inasmuch as the plaintiffs based their 
case on a decree of this Court which is^ 
now 

"and was at the timo of tho clocision of the 
present suit the subject of an appeal to His 
Majesty in Council and could not or should 
nob under such circumstances have been mado 
the grounds for a docvsioii by tho trial Court.” 

If and in so far as the District Court 
had a discretion to proceed with tho 
trial of the suit, there seems to be no 
ground for interference with its discre- 
tion So long as the decree of this Court 
stood the plaintiffs had a right to sue 
and there was no reason why Lhe proof of 
their claims and the realization of thp 
amount due to them should be postponed; 
for an indefinite timo: 

Mr Young for the appellants relies or> 

S 10, Civil P C. That section, so far 

as material, prohibits a Court from pro- 
ceeding 

"with tho trial of any suit in whioh the matter 
in issue is also directly and substantially in 
issue in a previously instituted suit between the 
same parties, or between parties under whom, 
they or any of them claim litigating under the 
same title where such suit is pending” 
before His Majesty in Council 

Mr Young's argument would appear to 
bo that, inasmuch as the defendants were 
appealing to the Plivy Council, the Dis- 
trict Court was bound to stay the suit. 
His position is, apparently, that the 
“matter" in issue iu the present suit wasi 
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direcbly and subataiiLially ia issue in the 
previous suit inaainuch as the right to re- 
•nover the mesneprofits depends on>thei,title 
to the land. The authorities cited by him 
are not helpful to his argument 

In W ahidiinnissa Bibi v Zanun Ah 
Shah (1), Z and J brought ;> suit against 
W and other heirs of W's deceased hus- 
band, claiming certain property in virtue 
of a deed of gift from the mother of the 
deceased The suit was decreed and an 
appeal was filed from the decree. Pend- 
ing the appeal, W brought a suit against 
Z and J and another, in which she 
claimed one-sixth of her dower debt, ex- 
empting the other heirs of her late hus- 
band In the second suit the deed of gift 
in favour of Z and J was again brought 
in question, the plaintiff alleging that it 
was invalid and inoperative. In this 
suit the Court, at the instance of the de- 
fendants made an order under S 10 stay- 
ing proceedings uni il the appeal in the 
former suit should have been decided 
The High Court on revision refused to 
interfere with this order Both the 
learned Judges of tlie High Court appear 
to have regarded the matter as one for 
the exercise of discretion as to whether 
the second suit should or should not he 
stayed 

InJamini NathMallik v Midnaput 
Zamindary Co (2), which was an appli- 
cation for revision, two suits involving 
claims for certain cesses against the iieti- 
tioners were decided against them and 
wore pending in appeal, when a rent suit 
was brought against the petitioners. 
They applied for stay of the suit under 
S 10, inasmuch as it concerned cesses 
alleged to be due for a subsequent period 
Rankin, J , hold that although appeals 
fall within the purview of the section 
■yet it was not applicable to the case be- 
fore him, which was a suit for a diffe- 
rent debt altogether and for a debt which 
was not in existence when the last of the 
previous suits was brought. 

In Kuberan Uambiidri v. Koman Nair 
(3) it was hold by Srinivasi Aiyangar, J , 
that the expression “Matter in issue” in 
S. 10 has reference to the entire subject 
in controversy between the parties and the 
more fact that one of the issues in two 
suits is coinmoQ is not sufl&cient to attract 

d) [1920] 42 All. 290-55 I. C. 99=18 A. l7j. 

145. 

(2) A. I. R. 1923 Cal. 71C. 

<3) A. I. R. 1925 Mad. 574. 
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the operation of S. 10. The common 
issue in the case before him was whether 
the plaintiff had been validly adopted. 

Applying the two last named cases, 
which seem to have been well decided, to 
the matter before us, if wo take the 
chronological test adopted by Rankin, J., 
the right to mesne profits accrued sub- 
sequently to the institution of the prior 
suit and was not in existence at the date of 
such institution, while it is manifest that 
although there is an issue common to the 
two suits, they do not embrace the entire 
subject in controversy between the par- 
ties 

For these reasons alone the appeal must 
fail. There arc yet other reasons. \s i9 
pointed out in Nainappa Ghetty 
Ghidamharam Chetti (4). 

“tlio raoro applying for, or obtaining loavo to 
appeal to the Privy Council cannot of itself 
amount to the pondoncy of an appeal till aiich 
appeal actually filed, for it may happen that 
tho parties, who obtain such leave, may never 
appeal at all against such decree or order.'* 

At the time when the defendants ap- 
plied to stay the suit, ths application fo^* 
a certificate that tho case was a fit one 
for appeal to tho Privy Council had not 
boon heard, and it would be to somewhat 
violently stretch the language of S. 10 to 
hold that an appeal was pending before 
tho Privy Council The certificate was 
granted on 6th December 1927, the defen- 
dants took no steps to amend the written 
statement, and consequently, when the 
suit came on for ex-parte hearing, it was 
tried on the single issue which had been 
previously fixed As has been said above 
tho certificate was brought to the notice 
of the Court only after the case had been 
heard, namely on 20 th January 1928, and 
it was not until 30th January 1928 that 
the appeal to the Privy Council was ad- 
mitted It is not necessary for the deci- 
sion of this appeal to decide tho exact 
point of time at which an appeal may be 
said to become ponding before the Privy 
Council, whether it is when it is regis- 
tered as such in the Privy Council Office, 
or when it is admitted by tho High Court 
or when tho certificate of fitness is given 
It is sufficient to say that even if the last 
mentioned time is taken, the Court was 
unaware that the certificate had been 
granted and there was no issue raised as 
to S. 10. Civil P. C 

Mr. Young has asked us to act under 
S. 151 . If^he appellants had been pro- 

(4) [1097] 21 Mad. 18. 
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p£Lrodp as was at one time it was sugges- 
ted might have been the ease to deposit 
the decretal sum in Court, with a view 
to its ultimate ownership being deter- 
mined by the result of the appeal to 
the Privy Council, there might have been 
ground, which under the existing circum- 
stances is lacking, for the application of 
that section The decree of the District 
Court will ho modified hy a provision 
that in so far as it is a decree for 4,200 
baskets of paddy or R& 8,400 (he value 
thereof, it shall be a decree against defen- 
dant 1 personally and against all the de- 
fendants as legal representatives of U 
Shwo Dun. The appellants will pay the 
nosts of this appeal 

S N /r.K I^ecice modified 
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Carr, T, 

Maung Sein Myi and nnothe} — Ap- 
plicants 

Maung Tun Pe and anothei — Respon- 
dents. 

Civil Misc. Applu. No. 81 of 1928, De- 
cided on 18tli September 1928, from 
judgment of Mosely J., in Second Ap- 
peal No 540 of 1927. 

(a) Civil P. C., O. 47, R. 1-Miitake or 
error — Error of law muit be obvious. 

An error of law is a proper ground for re- 
view when that error is apparent on the fact 
of the record A. I. R. 1924 Mad. 98, Foil. 
A. I. R. 1928 Rang. 12, Ref. [P 70 0 2] 

(b) Civil P. C., O. 47, R, 1 — Ground for 
review — Illegal delivery of judgment depriv- 
ing right to appeal — Ground is lufficient 
for granting review. 

Delivery of judgment without previous 
notice to the parties or thcir pleaders is il- 
legal, and this illegal action, if it deprives a 
party of a very important right of obtaining 
leave to appeal, is a sufficient ground for 
granting a review AIR. 1922 P.G. 112, Ref 

[P 71 C 1] 

P. Fj. Sen — for Applicants 

Paget— ioT Respondents. 

Judgment This is an application 
for review of a judgment of Mosely, J., 
and comes before me because he is no 
longer attached to the Court. The first 
ground of the application is that the 
decision is wrong in law. It has been 
urged by the advocate for the applicants 
that an error of law is a proper ground 
for review, and in support of this proposi- 
tion he quotes, among others, the cases 
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of Ma Hta Yi v Ma Pica Unit (i) and 
Murari Bao v. Balavanth Dihsliit (2) 

I am willing to accept the proposition 
that an error of law is included within 
the second category of R. 1, O. 47, Civil 
P. C , but that error must bo one that is 
apparerent on the face of the record I 
agree with the view expressed by the 
learned Judges in the Madras case above 
quoted, where they say at p. 957 of the 
report 

“Wc arc of opmion that each case must bo 
judged by itself and that where the error of 
Law IB Buch that it is clearly apparent on a 
perusal of the record, there is ground for 
granting a review.” 

In the present case I do not think that 
there is any sucli error I do not say 
that the decision of the learned Judge ia 
correct It may or may not bo correct ; 
hut I am certainly not prepared to say 
that it is so obviously incorrect that 
there is an error apparent on the face of 
the record The question raised is one 
that is extremely difficult and controver- 
sial It was, in fact, tho question on 
which the whole ^appeal turned, and ib 
was decided after full consideration by 
the learned Judge This ground, there- 
fore, in my opinion, must fail. 

The other ground is different. The 
facts are that Mosely, J. was officiat- 
ing as a Judge of this Court up to 
29th May 1928, and after that date ceased 
to he a Judge of the Court. It is admit- 
ted that he delivered judgment in this 
appeal on 29th May 1928, and that he 
did so without previous notice being 
given to the parties or their advocates of 
the date on which judgment would be 
given The advocates were informed 
shortly afterw^ards that judgment had 
been given, and Mr Sen for the appli- 
cants says that he endeavoured on the 
same day to see the Judge in order to ob- 
tain from him a certificate for appeal 
under Cl 13 of the Letters Patent of 
this Court He was unable, however, to 
find the Judge, and, therefore, could not 
make that application He did subsequ- 
ently make an application ; but this waa 
rejected on the ground that under Cl. 13 
of the Letters Patent it is only the Judge 
who passed the judgment who can declare 
that the case is a fit one for appeal 

The rules of this Court provide that an. 
application for such a declaration may be 
made orally at the time of delivery of 

(1) A. I. R. 1928 Rang 12=5 Rang. CIO. 

(2) A. T.R 1924 Mad. 98=40 Mad. 955. 
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judgment, or afterwards, in writing at 
any time within one month. The fact 
that the learned Judge ceased to be at- 
tached to the Court from the day on 
which he passed judgment deprived the 
petitioners of their right to make such 
an application in writing, and the fact 
that the Judge delivered judgment with- 
out previous notice to the parties de- 
prived them of the opportunity of mak- 
it |3 the application orally. 

Delivery of judgment in this way, 
without previous notice was illegal and 
by his illegal action the Judge deprived 
the petitioners of a very important right- 
In my view this should be held to bo a 
sufTicient reason under R. 1, O. 47, Civil 
P. C. The CISC was, in my opinion, a 
'very fit one for grant of a declaration 
under Cl 13 of the Letters Patent, and in 
all probability, had such an application 
been made to him, the Judge would have 
granted the doclaration. 

I do not think that in holding this to 
be a sulficionb cause for review I am de- 
parting from the ruling of their Lord- 
shipsoftho Privy Council in Ghhajju 
Bam V. Neki (3). There was, in my 
opinion, an error of procedure apparent 
on the face of the record, and this brings 
the matter within the view taken by 
their Lordships that the words '*any 
other sufiiciont reason” mean a reason 
sufficient on grounds analogous to those 
specified immediately previously. 

I, therefore, grant the application for 
review The judgment of the learned 
Judge is set aside and the appeal will be 
re-heard. The question, as I have already 
said, is an extremely difficult and con- 
troversial one, and I think that the ap- 
peal is one that should properly bo heard 
by a Bench I direct, therefore, that 
the rehearing of the appeal be before a 
Bench, or, should the Chief Justice so 
decide, before a Full Bench. The res- 
pondents are in no way to blame for the 
error committed by the learned Judge. 1, 
therefore, direct that the costs of this 
application shall be costs in the appeal 
when ireheard ; advocate’s fee in this 
ajiplication three gold mohurs. 

M.N./r K Order accordiiujly 


(H) A. 1. H. 1922 P. C. 112=3 Lah. 127=49 
I. A. 144 (P.O.). 
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Das and Baguley, JJ. 

E II. Joseph — Appellant. 

V. 

A. P Joseph — Respondent 
First Appeal No. 132 of 1928, Decided 
on 4th September 1918, from judgment 
of Original Side in Civil Regular No. 356- 
of 1925, Reported in AIR, 1926 Rana 
186. 

(a) Mortgagor and mortgagee — Engliik 
easel not good guides in mortgage suits, 

English cases are not necessarily j^ood guides 
for the decision of mortgage suits in the 
Indian Courts; 31 Cal. 57 and 33 Cal. 410, Foil. 

[P 72 G 1] 

(b) Transfer of Property Act, S. 69 — 
Clause in mortgage-deed giving mortgagee- 
power to sell on certain amount of intereit 
falling in arrears but not power to claim re- 
payment of principal -on such default— N» 
suit on mortgage can lie until debt is repay- 
able. 

Whore mortgage-deed contains a clause 
which gives mortgagee power to sell in case 
certain instalments of interest fall in arrears, 
but the clause docs not provide that on such 
default mortgagee shall have the right to 
claim repayment of principal, the mortgagee 
has no right of suit on the mortgage up to the 
date on which the mortgage debt is repayable, 
Edwards v. Ma) hn (1850) 2 T/ J Ch. 284, I>i 3 t. 

[P 72 C 21 

Shaffee -for Appellant. 

Bancrji — for RcBpondcnt. 

Judgment. — This is a suit upon a 
mortgage. The mortgage is one covering 
the mortgagor's life interest in certain 
immovable property. The parties are 
Jews. The property is within Rangoon 
and the mortgage is in the English form 
with a power of sale, which is the power 
governed by S 69, T P. Act. The date 
of the mortgage is 16bh May 1919 and the 
date fixed for payment is 15th May 1924. 
It is agreed that the mortgagor has been 
in arrears of interest more than once and 
that the mortgagee has filed suits against 
him to recover the interest The Jasb of 
these suits was filed before the 15th May 
1924 The only point for decision in thia 
appeal ia whether owing to the filing of 
these suits the plaintifi is debarred from 
suing on his mortgage for the recovery of 
the principal and the interest which sub- 
sequently became due. 

There is no doubt that at the date of 
the filing of the last.of the suits for in- 
terest the principal money had not be- 
come due in the ordinary way and that 
therefore O. 2, R 2, would not bar hie 
suit. It is claimed, however, that by vir- 
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tue of the power of sale a right of suit oq 
the mortgage for the payment of the 
principal money would arise before the 
15th May 1924, and if this contention is 
good then no doubt O 2, R 2, would 
bar the suit The mortgage is a some- 
what complicate! one, but F would only 
give the salient points. First of all, in 
consideration of the sum of lis- 10,000 
the mortgagor assigned all his life interest 
to the mortgagee subject to tiie inoviso 
that he might redeem his interest Uy re- 
paying the mortgage inonev on Ihth May 
1021 together with all arrears of interest 
at 9 per cent, per annum It further 
covenants for payment of inlercsL month 
by month on or before the loth day of 
the month succeeding that for wluch the 
interest is due So far it is clear that 
the mortgage money had not become due 
before the 15th May 1924, and it is also 
clear that there is a separate covenant 
for payment of it. We then come to the 
clause giving the power of sale 

“It IS horoby agrd?(l and deebuod that if Iho 
said mortgagor shall fail to pay the said sum 
of Rs. 10,000 >v]th arrears of iiitoic.st duo 
thereon on tho expiration of tho puiiod of 
throe months from the serving of a notice on 
him by the nioitgagoc cilling upon him 
CO pay up the said sum of Us 10,000 and 
lutei'ost on the said 15th May 1024 oi if at 
any time during the continuance of this secu- 
rity, interest duo hcrGiinder amounting to 
Kb. 500 at tho least shall be iii aircai and re- 
main unpaid for throo months thou and in 
«uch case tho mortgagee shsll he at liDait> 
and shall have tho power to sell tho said pio- 
mises hereby assigned either by public auction 

« « « « II 

Ft is argued that in this chiui^o default 
ol payment of interest amounting to 
lls. 500 for more than three inontlis gives 
the mortgagee the right to claim liis 
principal money The apptdlant lelics 
upon one old English case only, Edicatds 
V Marti7i (l) 

It is quite clear tint in thcbe cases the 
lights of the parties and the question of 
whether any default accelerates the claim 
on which the principal money can bo 
called in would depend entirely upon the 
wording of the mortgage in question. It 
must also be remembered that English 
'cases are not necossirily good guides for 
the decision of mortgage suits in tlio 
I Indian Courts, for the Indian cases are 
governed by the Transfer of Property Act 
and tho Indian Courts know nothing of 
the rehnoments between the legal estate 
and the equitable estate which form the 

(IJ [185GJ'25 L. J. Ch. 284=4 W. B. 219. 


1929 

basis of all such deoisiousin the Court of 
Chancery, vide Webb v. JUa'spherson (2|) 
and Ookul Dass v Eastern Mortqagc and 
Agency Co, (3) This particular power of 
sale is one which is to he exercised by the 
mortgagee himself personally and not 
through tho agency of the Court, and 
supposing Rs 500 interest had been 
in arrears for more than three months, 
wo entirely fail to see how he could ap- 
proach tho Court with any form of suit 
on this clause. Tho Court could merely 
toll him to go away and sell the property 
himself, if he was advised that the clause 
conformed >vith S. G9, T P. Act, and that 
default hal arisen. There is no clause 
in this mortgage staling that if the 
interest is in arrears to tho extent of 
Rs. 500 for more than three months, the 
mortgagee shall have the powei to call 
in the principal money mentioned in the 
deed. 

With regard to the case cited, Edwards 
V. Martin (1) in this case there was a 
mortgage of leaseholds upon which in- 
terest was piyable half-yearly The 
mortgagee took possession and asked for 
foreclosure, although the time or tho 
date fixed for repayment had not ariived 
It was admitted that in this case the 
capital was not duo but it was claimed 
that the right to foreclose had arisen The 
circumstances of this case arc therefore 
quite different to the circumstances in 
the present case. There is no claim to 
foreclose and the mortgage deed is quite 
silent with regard to any right to fore- 
close. In fact tho power of sale would 
appear to negative the idea that any 
question of foreclosure was contemplated 
between the parties. It is also to be 
noted that in this case no reasons are 
given for the decision but the Court 
merely followed a dictum in another case 
for which no reason s have been given. 

We are of opinion that as there is no] 
clause providing that on default of pay- 
ment of interest the mortgagee shall have 
the right to claim repayment of princi- 
pal, ho had no right of suit on the mort- 
gage before the 15th May 1924. No suit 
for interest has been filed since that date 
and therefore O 2, R 2 cannot apply. 
The appeal will be dismissed with costs. 

S N./r.K Appeal dismissed, 

' (2) [1904] 3i Oaf. 5~7=30TrA; '2¥8'=8~C;W.N. 

41=8 Sar. 554 (P.C.). 

(3) [1906] 33 Gal. 410=4 0. L. J. 102=10 G. 

W. N. 276. 
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Das and Bagqley, JJ. 

Chandanam and another — Appellants. 

V- 

A M. C P. Sarnswjanij and others — 
Respondents 

First Appeal No. 290 of 1927, Decided 
■on 3rd September 1928, from judgment of 
Dist. .Tudge, Ilanthawaddy, in Civil Re- 
^ulaf-No 4 of 1927. 

(a) Civil P. C., O 17, R. 2 — Burden of 
proof on defendants — They failing to appear 
on date fixed by Court on its own motion — 
Court proceeding with case and passing 
order — Order purporting to be on merits — 
Order should not have been on merits — 
Order must be held to be one ex parte under 
R. 2. 

Court on its own moLiou a caso for 

huanng on a particular date, but the defen- 
<lant, on whom the burden of proof lay, failed 
to appear, and the Court proceeded with the 
t'ase and passed order which purported to bo on 
merits, 

Held . that the order should not have been 
■on merits and the case must be hold to have 
Inen decided as ox parte under 0. 17, R. 2 ■ 37 
All. 400 , .1, i. n. 1^)2^ AIL 511 ; A. /. JL 1025 
Ml 182, .4. J. R 1023 Rom. 27 and 41 Cal. 95G, 
JlfL nn ; 41 All. 003, Ihst. [P 74 0 2] 

(b) Civil P. C., O. 17. R. 3 — Defendants 
not appearing on date Hxed — Court making 
order that case would be proceeded with 
without reference to defendants’ witnesses 
^and proceeding to examine plaintiffs’ wit- 
nesses — Defendants then appearing — Court 
asking them to cross-examine plaintiffs’ 
witnesses if they so wished — Court’s proce- 
dure was unjustified. 

On the data fixed for evidence the defen- 
■danta did not appear although burden lay on 
thorn. The Court made an order to proceed 
with the case without further reference to de- 
fendants’ witnesses and began examination of 
plaintiffs and their witnesses. The defendants 
thou appeared and the Court asked them to 
-cross-examine the plaintiffs’ witnesses if they 
desired to do so. 

Held ; that the procedure of Court allowing 
defendants to cross-examine plaintiffs’ wit- 
nesses without allowing chance to examine 
witnesses was unjustified. [P 74 C 2] 

Ba Han — for Appellants. 

Ghowdhury — for Respondonts. 

Judgment — In this case the appol- 
i.ints were the main defendants in the 
lower Court. The suit was filed against 
them on iOth January 1927, and pro- 
ceeded on a usual course. Issues were 
framed on 26th March, and the case was 
put down for hearing on 17th May On 
i7th May it could not go forward and was 
put down for hearing on Slat May. On 
that date, the hearing could not be pro- 
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ceedod with, because certain proceedings 
were necessary which were in the High 
Court, but no date was fixed. The case 
was mentioned the next day, and the de- 
fence advocate asked for an adjournment 
to consider his position until 4th Juno 
Ho was called upon to furnish security 
for costs and advocate’s fees. On 4th 
June it was stated that an agreement had 
been come to, and that a compromise iieti- 
tion would be filed. The 7th June was fixed 
for this. It was next put over to the 8th 
and then to the 9th and finally to the 
10th, on which date the compromise 
petition was directed to he filed peicmp- 
torilv On 10th June it was not so filed, 
and the case once more went down for 
peremptory hearing for 22nd and 23rd. 
On 22nd Juno some evidence was led, and 
it was put down [or next day, but was 
not taken up, and further hearing was put 
down for 2Lsb and 22nd July The case 
was apparently never put up on 21st July 
at all, and tlie diary does not explain why 
It came up, however, on 22ad July, on 
another point, and was adjournei bill 22nd 
August, and steps wore taken to liave a 
handwriting expert eximined. On 4bh 
August a commission was ordered to 
issue, returnable on Isb September For 
some reason nob apparent in the diary the 
case was put up on 17th August, and it 
was then pub down for hearing at 10 a m 
sharp the next day, 18th August On 
this date the Judge gave the defendants on 
whom the burden of proof lay eight 
minutes' grace and, as they did not arrive 
at 10-8 a. m . he recorded a diary order : 

Under the circumstiinccs the case pioceeds 
without further reference to defendants’ wib- 
nossos.” 

The plaintiff was examined, and a few 
minutes later defendants 1 and 2 arrived, 
followed by their advocate. Meanwhile, 
the plaintiffs’ witnesses were being ex- 
amined, and the Judge asked the defen- 
dants’ advocate if they wished to cross- 
examine ; they elected not to do so, and 
the case was put for orders on 25th 
August, and orders were finally passed on 
5th September. This order purports to 
have been passed on the merits. Against 
this order the present appeal has been 
filed. 

It is argued that under these circuin- 
stauces no order on the merits could pos- 
sibly be passed. With this contention 
we are in entire agreement Phul Kuar 
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V. Hashmatullah Khan (l) is authority 
for liolding that under similar circum- 
stances, the case should be decided as 
though by default : 

" WhoD the plaintii! and his pleader are 
both absent on the day fixed for the hearing o( 
a case and the Court does not intend to give 
them another -opportunity oE appearing it 
ought not to decide the - suit on the merits but 
should dismiss it for default of appearance." 

In the present case the burden of prdof 
lay upon the defendants, and, therefore, it 
should have been decided, as though ex 
parte, against them. 

In another Allahabad case, Ram Gha- 
ran Lai v. Raghubir Singh (2), in a 
similar case, the defendants’ advocate was 
present, but said ho had no instructions 
One defendant, who was present, asked 
for an adjournment, but failed to gob it. 
The Subordinate Judge took the evidence 
produced by the plaintiff, and, as there 
was no evidence produced on behalf of 
the defendants, he disposed of the case at 
once It was hold that tlio case must bo 
held to have been decided under O 17, 

R. 2, Civil P. C. 

The same point came up again in the 
case of Ram Adhin v Ram Bharosc (3) 
The lioadnote of this runs: 

"On a dato to which the hoaring of a suit 
had been adjourned for the production of tho 
defence Gvideiico the defendant was absent and 
the Court passed a decree in favour of tho 
plaintiff. No order or rule was mentioned in 
tliG judgment." 

The High Court in appeal held that tho 
decree must be taken to have been passed 
ex parte under 0. 17, R. 2, Civil P C. 

Ratanhai Bhratar Shivlal v Shankar 
Deochand (4) is to tlie same effect. The 
point also arose in Enaiulla Rasunia v. 
Jiban Mohan Roy {5) In this case it 
has been pointed out that there is a 
definite difference between O 17, R. 2, 
and 0. 17, R 3, Civil P C , and that 
when O 17, R. 3, is applied there must 
have lieen an adjournment at the instance 
of a party. In the present case there 
seems to have been no adjournment at 
the instance of any party, but the Court 
merely set tho case down for hearing of 
its own motion 

The only case whicli has been cited 
against these is Sukkhu Koeri v Ram 

(1) [1015] 37 All. 400=29 I.C. 553=13 A.L J, 
079. 

(2) A.I.R. 1923 All. 551=45 All. CIS. 

(3) A. I. R. 1925 All. 182=47 All. 181. 

(4) A. 1. R. 1923 Bom. 27=46 Bom. 1020. 

(5) [1914] 41 Cal. 950=18 0. W. N. 775=23 
I. C. 769=19 C. L, J. 535. 


Lotan Koeri (6). This is a very peculiar 
case In it the plaintiff had had his case 
partly heard, but, then though appearing 
in Court, he failed to continue with it 
His action is given in the judgment: 

Here he seems either to have lost his head 
or to have shown unnecessary obstinacy. It 
would probably hnyo been better if he had put 
his witnobsos in the box, but he declined either 
suggestion. Ho did not in our opinion with- 
draw tho suit, but merely confessed his inabi- 
lity to go on any further. " 

The facts in this case are obviously 
quite different to the facts in tho present 
one, and in that case the judgment, which 
was passed, was stated to have been under 
O 17, R 3, Civil P. C 

We are quite unable to understand the 
procedure of tho learned Judge offering 
the defendants a chance of going on and 
cross-examining the plaintiffs’ witnesses, 
although refusing to examine their own 
witnesses, who are said to have been pre- 
sent in Court . Two courses, in our opin- 
ion, were open to him. Ho could either 
have refused to hear the defendants any 
more, which seems to have been his ori- 
ginal intention, in which case the suit 
would be regarded as proceeding ex parte, 
or, vvhea the defendants put in an ap- 
pearance a few minutes, after he had 
begun to examine the plaintiff, he might 
have cancelled his previous order and 
allowed the suit to proceed in tho ordi- 
nary way To allow tho defendants to' 
cross-examine and continue the contest to| 
that extent, while at the same time ref us-; 
ing them permission to examine theirj 
witnesses, appears to us quite unjustified. J 

Following the first ruling quoted above' 
Phul Kuar v. Hashmatullah Khan (l),| 
wo hold that there should have been no| 
decision on the merits, and that the case 
must he held to have been decided under 
O 17, R. 2, Civil P. C , as ex parte 
Holding this as we do, the defendants 
would have their remedy of applying to- 
have the ex-parte decree sot aside, if they 
can show good cause, in the ordinary w^ay 
for their nonappearance at the time andi 
date fixed. They will bo given one month 
from to-day in which to make application* 
to the District Court ; if they fail to da 
so in that time, the ex-parte decree will 
stand in tho same way as if they failed 
to satisfy the Judge of the District Court 
that they had good reasons for their non- 
appearance If th^y satisfy the Judg& 

(6) 'lT 919J 41 All.-GG’3--5ri. 0. 850'=i7 A. L* 
J. 049. 
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that they had good reaeons for their non- 
appearance, the case will be reopened 
and be heard in the ordinary way. The 
costa of this appeal to be costs in the case 
as ultimately decided. 

S.N /r K Order accordingly. 

A. I. R 1929 Rangoon 75 

^ Mya Bq, J 

Ma Khwet Kyi and others — Accused — 
Applicants. 

V 

Einperoj — Opposite Party. 

Criminal Revn No. 123-B of 1928 
(Mandalay), Decided on 10th September 
1928 

Burma Rural Self‘'Government Act (1921), 
S. 12 — Abetment of breach of bye-lawi ii not 
offence under Penal Code, S. 109. 

Tbo abotmonb of a broach of the bye-laws 
framed by a District Council under the autho- 
rity of the Burma Rural Self-Govornment Act 
is not punishable under S. 109, J. P. 0., as it 
is not an abetment of an offence within the 
meaning of that section : 23 P. R. 1894 Cr., 
Rel. on. [P 75 0 2] 

Judgment — This case is connected 
with Criminal Eevision No. 122-B of 1928 
of this Court, which relates to the con- 
viction and sentence passed upon Pongyi 
U Kalayana for holding a private market 
within the compound of his monastery at 
Pale without a license in contravention 
of S. 7 of the bye-laws framed by the 
Monywa District Council in exercise of 
the power conferred by S. 52, sub-S (2), 
Cl (a), Burma Earal Self-Governmont 
Act, 1921 (Burma Act 4 of 1921 as amen- 
ded by Act 9 of 1922) The penal provi- 
sion for the breach of the bye-laws is 
contained in S 12 thereof which enacts, 
inter alia, that a breach of any of the 
bye-laws shall be punishable with a fine 
not exceeding Es. 50. 

The petitioners wore some of the per- 
sons who exhibited goods for sale at 
U Kalayana's private market on 30tli 
November 1927, and the prosecution 
against them was that by exhibiting 
goods for sale at that market they 
"committed an offence punishable under S. 12 
of the said bye-laws, read with S. 109, 1. F. 0." 

Section 109, T. P. C , prescribes punish- 
ment for the oGfence of abetment, if the 
act abetted is committed in consequence 
of the abetment, and provides that where 
no express provision is made for punish- 
ment of such abetment, the abettor shall 


be liable to be puni.shod with the punish- 
ment provided for the offence abetted. 
Therefore, in any abetment of an offence,, 
which is an offence itself, the substantive 
charge against the abettor is the abet- 
ment The prosecution in this case iS' 
therefore one under S 109, I. P. C 

The question for determination is 
whether the abetment of a broach of the* 
byo-laws framed by a District Council 
under the authority of the Burma Eural 
Self-Government Act above referred to is 
punishable under S. 109, I. P C ; in 
other words, whether it is an abetment 
of an offence within the meaning of 
S. 109, I P. 0. Under S. 40, I. P. C . 
the term "offence” employed in S. 109' 
denotes a thing punishable under the 
Code, or under any special or local law , 
and it is clear that the Buima Eural 
Self-Government Act is a local law with- 
in the moaning of S. 42 of the Code. Bub 
the Act itself has not declared a breach of 
a bye-law of a District Council to be an 
offence ; it merely authorizes the District 
Council by S. 80 (2) to direct, inter alia,, 
that a breach of the bye-laws of the 
Council shall be punishable with fine not 
exceeding Es. 50. Thus, a breach of 
S 7 of the bye-laws under consideration ^ 
punishable under S 12 thereof, is not an 
offence rendered punishable by the Act 
itself 

I am, therefore, of the opinion that the 
offence under S. 12 of the bye-laws is not 
an offence within the meaning of S. 40, 
and, consequently, of S. 109, I. P. C. I 
am fortified in this opinion by the deci- 
sion in Ganda Shah v Qiieen-Etnpress^ 
(l) where it was held, inter alia, that a 
local law does not necessarily include a 
rule made under the provisions of a local 
law It is conceivable that where a local 
law declares a breach of the rules made- 
under its authority to be punishable thea 
a breach of such rules might constitute 
an offence within the meaning of S. 40, 

I P. C. 

There being no provision either in tho 
Act or in the bye-laws rendering exhi- 
bition of goods at a private market 
punishable, and as suoh exhibition cannot 
constitute an offence of abetment punish- 
able under the Indian Penal Code, I feel 
constrained to set aside the conyictioni 
and sentences passed on the petitioners. 
I therefore allow their application 
and set iiside the oonviotion and sentenceS'i 
P. R, 1894 Cr. 
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passed on them by the Township Magis- 
trate, Pale, in Criminal Regular No. 130 
of 1927, and 1 direct that the fines paid 
by them be refunded to them 

M.N /r.K Application alloiued. 
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Pratt, Offg, C, J , and Ormiston, J. 
.Motor House Co. Ltd. — Appclhint. 

V. 

Charlie Ba Ket — Respondent 
First appeal 145 of 1928, Decided on 
'Jid Scptenihor 1928, from pidgmont of 
Original Side in Civil Regular No. 595 
of 1925 

(b) Tori — Treapaas — Unakilled minor 
driving car with driver’s permission — Car 
being damaged due to accident — Minor’s un- 
skilful driving ia not treapaaa nor amounts to 
negligence. 

Whoro 11 minof with the parinission of fcho 
driver drives a motor car, and owing to his 
unskilled diiving an accident ocems which 
causes dainago to the car, the minor's driving 
IS not a trespass noi docs his uoskdful driving 
amount to negligence. [P 76 C 2J 

^ (b) Tort — Minor driving car with lack of 
skill — It does not itself amount to tort. 

Whero a minor drives a car, his lack of skill 
m driving does nob itself amount to an m- 
depoudent tort Fawcett v. iSmcthur'it (1914) 
34 L J. K. n. 473 LUl. on. [P 70 G 2J 

McDonnell — for Appellant 
Kyaiv Dm — for Respondent. 

Pratt, Offg. C. J .“Lirn Po Leong was 
in possession of a Dodge Car tiie property 
of the plaintitl' Company under a hire-pur- 
ohase agreement The hirer had complete 
dominion over the car, which was in 
charge of his driver Maung Po Tin On 
29th April 1925 the car was being used 
as a private taxi by a film troupe. Some 
films were taken at the Victoria Likes 
and the taxi returned to 64, Promo Road. 
It was found that a mask had been left 
behind at the Likes and, as the driver 
was having his breakfast, defendant 
Charlie Bi Ket a lad of 16 drove back 
with his brother and an actor to fetch it. 
In the course of the drive he attempted 
to pass a car in front of him only to meet 
a car coming from the opposite direction 
He swerved to the left to avoid the car in 
front and piled his car up on a heap of 
laterite on the aide of the road Plain- 
tiff's case was that defendant entered 
and drove the oar without the permission 
of the driver Maung Po Tin and in spite 


of his protests. It is admittol that, if 
this were so, defendant committed an in- 
dependent trespass and would be liable 
for damages. 

The learticd trial Judge found on the 
evidence that the defendant drove the 
car with the permission and consent of 
the driver Maung Po Tin, who was at 
that time in charge of it On the evi- 
dence we are satisfied of the cDrrectness 
of this finding. The Judge also found 
that there was no negligence on the part 
of the defendant, which could render him 
liable for damiges, although he was of 
opinion that he was careless The fact 
seems to be that defendant drove to the 
host of his ability and was not negligent, 
but the accident occurred through liis 
inexperience and want of skill 

It has been argued before us ihat, as 
defendant was below tlio legil age to 
obtain a driving license, and therefore 
liable to a penalty for driving, a fact 
which he must have known, his action in 
driving the car is in itself a trespass It 
is urge I that, if he drove with less skill 
than an experienced driver, that itself 
under the circumstances was negligence, 
and that negligence constituted a tres- 
pass I am quite unable to accept this 
argument The evidence shows that the 
defendant drove the car with the full 
consent and concurrenco of the driver 
and of the film actors who had hired the 
oar. 

The driver and the actors had apparent 
dominion over the cir, and it is impos- 
sible to hold that the action of the boy 
under the circumstances in driving was 
a trespass, nor could his merely unskilful 
driving amount to negligence, because he 
was not a licensed driver Neither the 
hirer from plaintiff, nor the film actors, 
nor the driver Maung Po Tin are parties 
to the case, and Ave are not therefore con- 
cerned with their liability. If defendant 
is to ho regarded as a hLaileo and the suit 
based on contract, then he can have no 
liability, because he was not of legal age 
to contract, 

It is to my mind impossible to hold 
also that defendant's lack of skill in 
driving, which resulted in the damage to 
the car, amounts to an independent tort. 
In the English case of Fawcett v. Sme- 
thurst (l), which has been referred to it 
was held that where a minor lad hired a 

■ (1) L. jrK" B. 478=31 T,'L. R. 85 

=59 9. J. 220=112 L. T. 309. 
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car and drove it for a longer journey than 
contemplated by the contract, with the 
result that the car was damaged without 
negligence on the part of the defendant, 
his action did not amount to a trespass. 
The cases aro nob parallel hut the princi- 
ple involved is eimihir In iny opinion 
on the facts defendant is nob liable in 
tort I would dismiss the appeal with 
costs 

Ofmiston, J. -I concur. 

S.’N /p.K Appeal disviissed. 
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Mva Bu and Baguley, JJ 

U Ahsaya and another — Appellants 

U Pyinnya and another — Respon- 
dents 

Lotteis Patent Appeal No 11 of 1928 
(Mandalay) Decided on 10th September 
1920 from the judgment in Second Appeal 
No. 105 of 1927. 

(«) Civil P. C., S. 100— New plea— Quei» 
lion of jurisdiction not raised in last appeal 
—Question can be raised in Letters Patent 
Appeal. 

Appollaiits in a Lottors Patont Appeal aro 
not pcecludod from raising a qucs'iinu of ]uria- 
diction even when they had not rai , d it in the 
spcond appeal. A 1 R. 1024 1\ C. ‘Jj, Fall. 

[P 77 C 2] 

(b) Civil P. C., S. 9 — Dispute in Upper 
Burma involving ecclesiasticsl matter with- 
in competence of Buddhist ecclesiastical 
authorities — Civil Courts have no jurisdic- 
tion — Buddhist law (Burmese) — Ecclesiasti- 
cal jurisdiction. 

Ill a suit, tliG nature and o.xtoiib of the rights 
nf the monks to use and occupy monastic 
land'i >\hich is religious property invokes a 
dispute regarding ecclesiastical matter within 
the coinpetoncG of the Buddhist ecclesiastical 
authorities to decide, consequently, the Civil 
Courts in Upper Burma have no jurisdiction 
to entertain the dispute- (1897-01) 2 U. P. R, 
42, (1892-96) 2 U.D.R. 59 and (1892-96) 2 U B.B. 
72, Ref. (1902-03) 2 U. B. R. Buddhist Law, 
Ecclesiastical P. 1, ReL mi, [P 78 C 2, P 79 C IJ 

Tha Gywc — for Appellants. 

Auny Thin — for Respondents. 

Mya Bu, J . — This is an appeal made 
from the judgment in Civil Second Appeal 
No 105 of 1927, on a certificate issued 
under Cl. 13, Letters Patent. The grounds 
of appeal are numerous; but putting the 
appellants’ case before us in a nutshell, 
it is that the civil Courts have no juris- 
diction to decide the dispute between 
the parties to the case. The parties are 


Buddhist monks who occupy the monas- 
teries shown on the map (Blx. A), at 
Pakokku, in Upper Burma, and the dis- 
pute between them is concerning monastic 
land The question for determination is 
whether the dispute is of tlio nature 
cognizable by the civil Courts 

The appellants before us were the ap- 
pellants in the Second Appeal, in wliich! 
it appears that they did nob make a point| 
of assailing tlie judgment of the Court of, 
first appeal on the ground of want ofj 
jurisdiction. In view of the ruling of 
their Lordships of the Privy Council in 
Ram Lai Hargopal v Kishanchand (l), 
however, tha appellants are not precluded' 
from raising this question now 

The Court of first instance, the Court 
of first appeal and this Court in second 
appeal, all have regarded the plaintiff - 
respondents’ suit as one for enforcement 
of an arbitration award The plaint in- 
the case is somewhat vague in its indica- 
tion as to the nature of the suit; tlie- 
hcading shows that it was a suit for, 
setting up stone-pillars along the red 
dotted line shown in the map annexed to 
the plaint It is set out in the plaint 
that the plaintiffs (respondents) and the 
defendant U Ahsaya (appellant l), had a 
dispute over the boundary line of their 
monasteries and had in consequence ap- 
peared before the Thamuti Gaingok Pon- 
daivgyi U Kyi, who with the consent of 
the plaintiffs and the defendant demar- 
cated the boundary on 1st October 1923 
by sotting up stone-pillars and writing a 
memorandum to that effect; and that, 
however, in Tahaung 1286 B.E. (February 
and March 1925), the two defendants (the 
appellants) removed the stone-pillars, 
with the result that tlie parties had to 
approach Sayadaw U Pyinnya of Maha- 
withutarama Taik in Wazo 1208 BE., 
who declared the demarcation made by 
U Kyi as correct, hut the defendants 
would not abide by the decision and pro- 
hibited the plaintiffs from setting up 
stone-pillars and defendant 1 also wrote 
to the plaintiffs protesting against tlie< 
setting up of stone-pillars The plain- 
tiffs, therefore, prayed that the suit he 
decreed with coats 

"allowing the setting up of stone-pillara 
along the red dotted line as shown in the map 
according to the decision of the pongyis." 

The defendants in their written state- 
ment denied having agreed to submit 
' (1) A. I. R. 1924 P. C 95^51 Oal. 361^1. 

I. A. 72(P.C.). 
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themselves to the authority either oE U 
Kyi or U Pyinnya or that either of them 
made the decisions alleged by the plain- 
tiffs They also pointed out that they 
objected to the plaintiffs setting up stone- 
pillars in their (defendants’) kyaung 
compound, that the land in dispute be- 
longed to them and not to the plaintiff’s, 
and that as the case was between monks 
it should ho referred for decision to the 
Thathanabaing. Thus, oven in their 
written statements the appellants did 
raise the question of jurisdiction of the 
civil Courts to decide the matter in dis- 
pute in the suit J3ut the Court of first 
instance framed only three issues: 

(1) Whether the suit is maintainable 
■for the enforcement of the award without 
agreement for reference 

(2) Whether the alleged decision was 
arrived at by Pongyi U Pyinnya; and 

(3) If so, is the award valid or not 

The learned Judge of the Court of first 

instance held on the first issue that the 
plaintiffs failed to prove that both parties 
agreed to refer the matter in dispute to 
TJ Pyinnya for decision, and also hold on 
the issue 3 that the award was invalid as 
not having been duly stamped, and dis- 
missed the suit accordingly. 

The plaintiff-respondents then appealed 
to the District Court, pointing out in the 
mouioriiaduin of appeil that the issue as 
■to whether the award was enforceable or 
not was misconceived that they had only 
mentioned tliat the reverend ecclesiastics 
to whom the matter was referred with 
the consent of the parties set up the de- 
marcation posts, but that the trial Court 
had wrongly framed and determined the 
oase as if it were one for enforcement of 
the award. It was further stated in the 
memorandum, that the reference in the 
plaint to the decision of U Pyinnya was 
made merely to show that the latter had 
made the decision as an ecclesiastical 
authority; and that, therefore the ques- 
tion of whether the award was enforce- 
able or not was irrelevant. These are 
the materials from which the nature of 
the dispute is to be ascertained. 

■ Somehow or other, the Court of first 
appeal considered that what was relied 
on as the award was the decision of U 
Kyi and not the decisionof U Pyinnya, and 
nccordingly framed certain issues which 
wore considered' necessary for the deter- 
mination of the question as the validity 
of the award of U Kyi and remanded the 


ease to the Court of first instance for 
evidence on those issues. The trial 
Court having, in obedience of the order 
of remand, given its findings on such 
issues, the District Court confirmed them 
and the plaintiff-respondents’ suit was 
decreed. Thus arose the second appeal 
from which the present one has arisen. 

It appears to me that the suit was not 
one for enforcement of an award, and it 
was not one of a mere boundary dispute 
between the pongyis holding adjacent 
plots of monastic Lind It is quite evi- 
dent that the land occupied or claimed 
by tlie two respondents on the one liand 
and by appellant 1 on the other formed 
one monastic compound and was held as 
one piece of monastic property commonly 
known as a kyaungtaik , and that re- 
cently, the plaintiff-respondents and 
defondant-appellants 1 tried to hroiik 
up this kyaungtaik, to have separate 
holdings, with the result that the dispute 
arose as to the extent of land to which 
eich party was entitled to occupy, and, 
therefore, when the plaintiff-respondents 
attempted to set up boundary pillars, the 
defendant- appellants objected In my 
opinion, therefore, the suit relates to the, 
nature and extent of the rights of the 
monks in question to use and occupy! 
monastic land which is religious property 
and that, consequently, the dispute in- 
volved m the suit is purely an ecclosiasti-i 
cil mibter. 

In the sauad granted to the Thabhana- 
haing, it is provided that the civil Courts 
will, within the limits of their jurisdic- 
tion, give effect to the orders of the 
Thathanabaing and of the Gainggyoks, 
Gaingoks, Gaindauks and other ecclesias- 
tical authorities duly appointed by him, 
in so far as those orders relate to matters 
which are within the competence of those 
authorities : see U Tha Gywo’s Trea- 
tise on Buddhist Liw, Vol I, p 234, at 
23ij. In U Thatdama v. U Meia (2), 
whore the plaintiffs sued for a decla- 
ration of their right to the ownership of 
a monastery and certain land appertain- 
ing to it, and it was found tint the Tha- 
thanabaing hid declared the monastery 
to bo theinghika property and had forbid- 
den the plaintiffs to interfere with it, it 
was held that the dismissal of the suit 
without a decision on the merits of the 
case was correct ; reliance was placed on 
the earlier rulings in U Teza v U Pyin. 

( 2 ) n8J7-011 U-B-R- 49 
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(3) and U Te Zeinda v. U Teza (4), 
which laid down that the orders and pro- 
ceedings oi the Buddhist ecclesiastical 
authorities so long as they keep within 
their jurisdiction and do nothing contrary 
to law, cannot be questioned by the civil 
Courts. In U Wayama v. U Ahsaya (5), 
which arose out of a suit for full control 
by one of the appellants, in trust for the 
other^appollants and respondent, of cer- 
tain property consisting of tari trees situ- 
n.ted in the premises of a kyaungtaik, on 
the ground of appellant l*s superior 
ecclesiastical position, it was held that 
the question in dispute was purely an 
ecclesiastical matter and the civil Courts 
are bound by the decisions of the Bud- 
|dhist ecclesiastical authorities in matters 
I with in their competence ; and also that 
civil Courts should abstain from deciding 
points which fall within the spliore of 
ecclesiastical jurisdiction. 

To my mind, the question in dispute in 
the present case is purely an ecclesiastical 
matter, and, therefore, is a matter within 
the competence of the Buddhist ecclesias- 
tical authorities to decide , consequently, 
the civil Courts have no jurisdiction to 
entertain the dispute , for, if the civil 
•Courts also exercised jurisdiction while 
the Buddhist ecclesiastical autliorities 
have jurisdiction to deal with the malAer, 
there is bound to bo a clashing of juris- 
diction and a grave deadlock will be the 
inevitable result in the result, I hold 
that the plain tiff -respondent s’ suit should 
have been dismissed for want of jurisdic- 
tion I would allow this appeal, and 
direct that the suit bo dismissed. 

Since the appellants did not raise this 
question of jurisdiction in their original 
appeal in this Court, I would direct 
that each party bear their own costs in 
this Court. But the plaintiff-respondents 
should pay the defendant-appellants’ costs 
in the Court of first instance and in the 
Court of first ajipeal 

Baguley, J. — I agree with my learned 
brother, Mya Bu, J., that the civil Courts 
in this case have no jurisdiction, but 
would like to add a few remarks. In the 
first place I would emphasize that this 
decision applies to X/ppor Burma only 
There is no Thathanabaing in Lower 
Burma a nd in consequen ce d isputes of this 

3) [18^2-%J 2 U.B.R. 50. 

4) [1802-96] 2 U.B.R. 72. 

(5) [1902-03] 2 U.B.R , Buddhist Law, Ec- 

closiastical, P. 1. 


nature if brought before the civil Courts 
would have to be settled by them in 
Lower Burma, there being no ecclesiasti- 
cal authority having power to decide them. 

The question of jurisdiction has to bo 
settled in the first instance on the plaint 
In the terms of translation of the plaint 
we find it headed 

Suit for sotting up stone-pillars along tho 
rod dotted linos shown in tho aiincxod map. ” 

The trial Court on tho statements given 
in the plaint looked upon the case as one 
for enforcement of an award and this view 
was persisted in by the Courts right up 
to tho second appeal in the High Court, 
but it must be remembered that tho ori- 
ginal plaint was filed by D Pyinnya and 
U Thagayya and, when they lost their 
case in the trial Court, they came on ap- 
peal to the District Court of Pakokku in 
Civil Appeal No. 40 and in their grounds 
of appeal emphasized the fact that they 
were not suing to enforce an award at all 
Tho first ground of appeal contains tho 
passage : 

“ Bub tho lowur Court wrongly framed an 
issue as to whether tho award is enforceable 
or not. ” 

The third ground of appeal contains the 
passage : 

‘ Bub the lower Court wrongly framed an 
alternative issue that if the case was one for 
cnforccmoub of award ; 

and the fourth ground of appeal contains 
the passage - 

“ Thoroforo the question whether tho award is 
enforceable or not is irrelevant ” 

It is therefore quite clear that tho 
plaintiff's themselves were not basing 
their case on the award, but if they were 
not basing their case on tho award I can 
see nothing upon which they could base 
their case, except their right to partition 
tho land which forms the original 
kyaungtaik. There are no rules of civil 
law by which a kyaungtaik could bo par- 
titioned. The pongyis inhabiting the 
kyaungtaik are not co-owners or coparce- 
ners or tenants-in -common or any other 
form of owner known to tho ordinary 
civil law. Their rights inter so are en- 
tirely governed by ecclesiastical law 
which must be decided by the ecclesiasti- 
cal authorities where there are ecclesiasti- 
cal authorities in a position to do so Tho 
argument put forward on behalf of the 
appellants went so far as to claim that 
every case between Pongyis oonceniing 
religious property is only to be decided 
by the Thathanabaing 1 would not my- 
self accept this statement in toto but I 
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agree that in the present case, as the 
original plaintiCfs stressed the fact that 
they wore not basing their claim on an 
award, the civil Court must be held to 
have no jurisdiction 

M N.hi K A'ppeal allowed 
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Pratt, Offi;. C. J., Ormiston and 
Carr JJ 

Wor Moh Lone A Co — -Appellants. 

V. 

Japan Cotton Trading Co. Ltd. — -lics- 
pcnlents. 

P rst Appall N:) 157 oE 1928, Deckled 
on 28th August 1928, fr:)m judgment oE 
Original Side in Civil R3gular No 9 (j oE 
1927 

(a) Contract — Conitruclion— (P^r Pralt, C. 
J., and Cijrr, J,)— Sailor agreeing to sell 
goods from his or other mills — No intention 
to supply from particular mill given nor 
milling notice issued — Seller’s mill burnt — 
Seller is liable under contract — {Ormiston, 
J., contra). 

Vendors contractoi to soil a corbalii quantity 
oE nca. The wording of sale-note did not 
justify the inference that the parties intended 
or contemplated, even primarily, the sale by 
the vendors of the produce of their own mill, 
nor was there any express statement to this 
eUect. It was found that the contract gavu 
vendors an option of delivery from their own 
mill if they chose, and that, if they did not 
BO choose, they could deliver from any of the 
other mills specifiod in the contract. No in- 
timation of intention to deliver from a parti- 
cular mill was given and no milling notice 
was issued. Vendors’ mill was burnt down. 

Held, that the burning down of the mill 
did not absolve vendors from liability to 
perform the contract 11 Bur. L. T. 03, List. 

[P 80 0 2] 

(b) Contract — Construction — Construction 
of contract s ^ould not be dependent on 
convenience only. 

Convenience is not the only thing to be con- 
sidered, and it should not be permitted to 
persuade a Court to place a construction on a 
contract which it cannot legitimately bear. 

[P 84 C 2] 

Clark — for Appellants. 

N M Cowasjee — for Respondents 

Pratt, Offg. C. J . — Plaintiffs the Japan 
Cotton Trading Co., Ltd sued the defen- 
dants Wor Moh Lone A Co for damages 
for breach of a contract to supply 2,000 
bags of rice on or before the 20th Sep- 
tember 1927.. The contract was em- 
bodied in a printed Rice Sale Note, 
Ex. A, in the form commonly used in 
similar transactions. It contains pro- 


visions regarding gunnies, twine, day ancT 
night milling of seller’s option, delivery 
ex-hopper, right of sellers to require a. 
deposit in case of a fall in price, payment 
in cash before removal, etc Cl. IG run& 

“ accidonb to machinery, strikes or sicknes'%. 
of mill hands or coolies always excepted.” 

The final Cl. 19 gives a long list of 
firms whoso milling the defendants havo 
the option of delivery 

Defendants’ case was that on a true- 
construction of the contract and on th& 
intention of the parties, the contract wa& 
one for the supply of rice from defen- 
dants’ own mill, that Cl. 19 merely-gives 
the sellers the option of supplying rico 
from the other mills specified, but that 
the contract was primarily for the salcp 
of rice of defendants’ own milling It 
was contended therefore that as defen- 
dant’s mill was burnt down they were- 
absolved from performance of the con- 
tract. 

The leavnod Judge who hoard the case' 
was unable to accept this contention. 
Tie held that the contract was generally 
for sale oi a certain quantity of rice of a. 
vpocified quality, that taking the word- 
ing of the s lie-note as it stood there was 
nothing to justify the inference that the 
parties intended or contemplated, even 
prii:||arily, the sale by the defendants of 
the produce of their own mill, nor was 
there any express statement to this effect ! 
He came to the conclusion that the con- 
tract gave sellers an option of delivery 
from their own mill if they chose, and 
that, if they did not so choose, they 
could deliver from any of the other mills 
specified in the final clause As no in- 
timation of intention to deliver from a, 
particular mill had been given and no 
milling notice issued, the Court was of 
opinion that the burning down of defen-' 
dant’s mill did not absolve them fromi 
liability to perform the contract. Plain-' 
tiffs were accordingly granted a decree 
for damages. 

On appeal it has been argued before us 
that, taking the sale-note as it stands, 
apart from the last clause, it must be- 
construed as a contract by a miller bo 
deliver rice milled in his own mill, 
Cl. 19 giving him an added option, at 
his discretion, of supplying rice from 
other specified mills. The contract be- 
ing therefore primarily for delivery of 
rice from defendants' own mill, when- 
their mill was burnt down, it was op- 
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tioiial wifcli them to terminate the oon- 
tiviiCt or deliver rice from any of the 
mills spooifiecl in Cl. 19, bub they were 
not bonad to perform their contract by 
delivering rice frooi other mills 

I agroo with the learned Julge on the 
Oviginiil Side tliab the contract will not 
1 ) 011 - tliis construction The form of 
note used (Ex. A) may have been origin- 
.alls^ intended for sales by millers of rice 
frdm tlioir own mills. The wording is 
suit.iljle and was probably designed in 
the first instance for such transaction 
There is, however, no doubt that the 
form has hoconio the standard form for 
bought and sold notes for rice contracts 
as my learned brother points out in he 
ludgniont. Though the wording in the 
earlier clauses is more especially appli- 
cable to the ciroumstincos of sales by a 
miller of the produce of his mill, yet, 
as pointed out by the trial Judge, it is 
not incornpitihle with the sale of rice 
from other mills. 

[t is obvious that too much stress can- 
not be laid on the exact terms of the 
earlier clauses, as applying to determine 
from tlio seller’s own mill, since the last 
clause gives the option of supplying from 
liny of a long list of mills. It may or 
may not have been understood that the 
defendants were at liberty to supply rico 
of fclieir own milling, but the contract is 
silent on the point I am quite unable 
to read the note, as it stands, as a con- 
tract by the seller to sell rice of his own 
milling. Iln is, given the choice of de- 
livering rice milled by a largo number 
of specified firms 

Defendants had nob elected to supply 
rice Ifrora their own mill or issued any 
milling notice This fact differentiates 
the case from that of the Arracan, Co 
Ltd. v }{. Hamadanee & Co (l), in 
that in the case cited the sellers had 
issued a milling notice and oommeiicod 
delivery from their own mill before it 
was burnt down It is not alleged that 
there was anything to prevent sellers 
from milling rice of contract quality 
from one of the mills specified in Cl. 19 
of the contract 

In the present iustauoo the defendants 
had not given notice of intention to de- 
liver rice from their own mill, nor does 
the contract show that they intended to 
do so. Cl 16, on which stress has been 
lai^, will refer to the mill from which 

(1) [IJISJ 11 But. L. T. 63=r47 1. 0. 54l/ 
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delivery is to be taken, as pointed out 
by the Bench in the case already cited. 
There is no reason to confine its applica- 
tion to defendant’s mill, which is not 
mentioned in the contract Defendants 
'do not allege that they gave notice of 
their intention to rescind tlio contract 
or of thoir inability to perform it, when 
their mill was burnt down It is clear 
that tho burning of the mill did nob 
render tho contract impossible of per- 
forinanco, and the presumption is that 
tho real reason of non-performarico was 
the unfavourable state of the market 
[ agree with the trial Judge that defen- 
dants were not absolved from perfor- 
mance of their contract. I would dis- 
miss tho appeal with costs 

Ormiston, J. — This is an appeal of 
the defendants from a decree of the 
Original Side awarding damages to tha 
plaintiffs for tho breach by the defen- 
dants of a contract to sell rico. The 
issuos were- 

(l) Are tli'j dofoiidLiiits exonipjcJ from de- 
livery of rico according to tho roiitracfc by the 
terms or CU (16) and (19) of the sold note or 
by any loc.il ii.sago (2) Assuming that the 
defondants aie, by rLMSoii stated above, ox- 
ompbod fiom •psrforniing that contract, ’ had 
they by subsequent conduct waived that 
claim? (3) To wli.ib d.imgps, if any, aro tho 
plaintiffs ontitlod ' 

Tho loarnod Judge liaviug answered 
tlis first issue ill the negative, tho second 
issue did not arise, and bo adjourned tho 
hearing For evidence on tho third issue 
At tho adjourned Iioaiiiig tho defendants 
did not contest the issue of damages and 
a docroo was passed in favour of tho 
plaintiffs for tho amount claimed. If tho 
appeal is successful the case will have to 
bo romandeJ to tho original side to take 
evidence on issue 2 As regards issue 1, 
two of tho grounds of appeal aro dnwtecl 
to tho finding Llitit tlio defendants wore 
exempted by reason of a local usage, bub 
no part of the argument has been directed 
to these grounds. 

Tho contract, which was entered into 
on 15tli January 1927, was that tho de- 
fendants should soli and the plaintiffs 
should buy 2,000 bags of rice of a parti- 
cular quality at an agreed rate, delivery 
to be taken on or before 20th February 
1927. The defendants are rice-millors 
whose mill was burnt down on 27bh 
January 1927. No milling notice of 
their own or any other mill was issued 
by^the dofenJants to tho plaintiffs, and 
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no paddy was delivered on or before 20bh 
February 1927. The contract was embo- 
died in what has for many years been 
the standard form oC bought and sold 
notes for rice contracts, fts material 
provisiona it will ho convenient first to 
summarize. 

By Cl. 3 the rice is to be Ngatsiin 
and 

Ngakyauk, at sellers’ option, usual 

S. Q. Quality cleaned rice. The grain 
to he fair average of quality pro- 
curable at the time of milling Cl 4 
provides that the buyer is to supply gun- 
nies and twine. If owing to late arrival 
at mill of his gunnies or other causes, 
the sellers’ gunnies are used, the rate to 
bo paid is proscribed, as is also the rate 
for the use of his twine Gls. 5 and G 
prescribe rates for bagging, sewing and 
shipping, and for landing and receiving 
gunnies at mill. Under Cl 7 the rice is 
and 

to be milled by day niglit at sellers’ 

option. Cl. 8 stipulates tliat delivery is 
to bo taken ex-hopper on or before 20th 
February 1927, date at seller’s option and 
payment is to be made in cash before any 
rice is removed, but not in any case later 
than immediately after milling Pay- 
ment is to bo made in cash on comple- 
tion of each 1,000 bags if required Cl 10 
gives the seller the right of disposing of 
any rice milled against tlie contract by 
privalo or public sale on biiyor^s account. 
By reason of Cl 13 the buyer cannot 
claim the right of leaving tho rice in tho 
eellers' godown after the 15 days allowed 
^or removal have elapsed. Cl 15 gives 
the seller, on the expiry of the 15 days, 
the right of removing the rice to other 
than mill godowns at the risk and ex- 
pense of buyer after 24 hours’ notice has 
been given. Cl 16 is: " Accidents to ma- 
chinery, strikes or sickness of mill hands 
always excepted ” Cl. 19 provides that 
“ sellers have tho right of delivering 
under this contract the millin’g of ” some 
twenty named mills, in which the mill of 
the defendants is not included. 

This form of rico contract provided the 
subject matter of a decision of a Bench of 
the lato Chief Couit of lower Burma in 
Arraca?i Co. Ltd. v II IJamndanee & 
Co. (1). The defendant-appellants agreed 
to sell to tho plaintiff-respondents L0,0U0 
bags of lice, delivery to be taken ex- 
hopper in April 19l6, and gave to them 
a milling notice on its own mill. The 


plaintiffs took delivery of 6,442 bags 
from the defend mis' mill up to 26th 
April when tho mill was burnt down and 
deliveries under the contract ceased 
Cl IB (corresponding to Cl 19 of the 
form hetoro us) gave tho seller tho right 
to deliver under the contract the milling 
of seven specitiod firms, the defendant’s 
mill not being therein included. The 
phuntitlg sued for damigos and the defen- 
dant relied on Cl 16 (tho clause oxompt- 
ing accident to machinery) Tho lower 
Court held that Cl. 18 applied, not only 
to tho defendants’ mill, hub to the otlier 
mills mentioned therein as well, and that 
the defendant was bound to deliver from 
those other mills if it could not deliver 
from its own mills The appellate Court 
pointed out that the Judge of the lower 
Court was 

" in error in conafcrtiing Cl. 18, which is cloar- 
ly inserted for the benefit of the seller, a.s if 
it imposed an obligation upon the seller to 
delivoi, in certain circumstances, from all thu 
mills. Cl. If) clearly refers to the mill from 
which delivery is to be taken, or is being 
taken, and means that if that mill breaks 
down, tho seller is absolved from giving oi 
completing delivery of so much rice as the 
buyer would have had to take from that mill, 
if it had not broken down. Tho clause absolves 
the seller from anticipating and providing 
against a breakdown m the mill from 'which 
delivery is to bo given,” 

Cousequenbly, as the defendant under 
the contract was entitled to say that it 
would give delivery from one mill only, 
and had said so by giving a, milling notice 
on its own mill. Cl 16 applied to a 
breakdown in tho defendants’ mill wliioli 
actually occurred, and the defendant was 
absolved from any further delivery. 

Iq the case before us the circumstances 
are different, inasmuch as the defendant 
have given no milling notice on their own 
or any other mill. The learned Judge 
on the original side said that if he could 
have accepted the defendants’ contention 
that the sale contemplated by the con- 
tract was primarily the sale of the pro- 
duce of their own mill, though an option 
is given to supply the produce of any one 
of other specified mills, they were bound 
to succeed He was, however, unable to 
accept that contention. Nov was he able 
to accept the contention of the plaintiff 
that the defendants were bound to supply 
rice of the milling of one of the mills 
specified in Cl. 19, and not from their 
own mill In his opinion, the clause 
gave the defendants an option to deliver 
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from their own mill if they ohoosa to do 
80 , and, if they did not so ohoose, todjli- 
■yer from any of the other mills speoiGed. 
As he pub it, 

“ the defend, mill ia, by implication, one 
of tha milli From which they can, if tl>jy 
choose, djlivor rico.’* 

He distinguished the ArraGa7i ease (1) 
on the ground that, in the present case, 
no milling notice had been issuel and no 
eleofion had been made by the seller, and 
Cl 16 could nob begin to operate till such 
election was made. Consequently, he 
held that the burning of their mill did 
not, under Cl. 16, absolve the defondaota 
from liability to porform the contract 

Mr. Clark’s argument is that, on its 
construction, the contraot is one by a mill- 
er to deliver rice which ia the product of 
his own mill; that if his own mill is dis- 
abled, Cl 16 applies and he is excused; 
and that Cl 19 is 'merely a superadded 
•option, cipablo of exorcise by the seller 
■only, to deliver rice which is the pro- 
-duct of other mills Consequently, when 
the defendants’ mill was put out of ac- 
tion, they wore at liberty, either to take 
up the position that they need deliver 
no rice, or if they chose, to deliver rice 
from one ol’ the speciGod mills. 

Looking at the contract as a whole, in 
my view it ia cast in a form singularly 
inappropriate for use by one merchant 
rolling rico to another On the other 
hand it is entirely appropriate to the 
•case of a miller selling rice the produot 
of his ovvii mill The proscription of 
'ehargea for the sellers’ gunnies if they 
1iave to bo used owing to the late ■arrival 
at the mill of the buyer’s gunnies, and of 
charges for landing gunnies at the mill, 
the option given to the seller of dispos- 
ing of rice milled agiinst the oontract 
«on the buyer’s account, the right given 
'to the seller of removing the rice into 
•other than mill golowns, all point in this 
direction. I do not think that it is a 
reasonable construction of the clauses to 
which I have made reference that they 
include not only the seller but the miller 
whom the seller substitutes in his place ; 
for in the case of a sale by a merchant 
they cm have no application. Gla^ -7, 8 
and 16 point even more strongly in the 
direction which [ have indicated. What 
is the use of giving to a seller who is not 
a miller an option to mill by day or by 
night? How can such a seller deliver 
«ex-hopper? And what is the use of his 


stipulating for payment on completion of 
each 1,000 bigs? If this were a cou- 
tract by a merchant, one would have ex^ 
pected, in place of Cl. 16, a proviso 
exempting him from liability, if, after 
ho had given a notice specifying a parti- 
cular .mill, an accident oocurrod. For 
these reasons, in disagreement with the 
learned Judge on the origin il side, I 
would hold that apirt from Cl 19, the 
contract before us ia by necessiry im- 
plication a contract by a miller to sell 
rice the product of his own mill. 

Does then the insertion of Cl. 19 
make any dillerence ? Mr Clark’s argu- 
ment is thit this clause merely confers 
an option exercisable by the seller alone, 
•of electing not to give delivery of the 
rice which by the remainder of the cou- 
traqt he had' contracted to deliver, but, 
in lieu thereof, to deliver the produc- 
tion of the speciGed mills. If the clause 
were intended to bo an integral part of 
the ‘primary contract, one would have 
expected it to be worded somewhat as 
follows : 

In tbd performance of the contraofc, tho 
Boiler Bhall have tlio option of dolivormg 
his own rice, or of ono or another of the fol- 
lowing mills. 

But in .point of fact the defendants’ 
mill is nob amongst those speciGed. Tho 
learned Judge, holding, as 1 think, cor- 
rectly, that the seller is not procluiod 
from selling his own rice, but holding, 
as I think, incorrectly, that the primary 
contract is not to sell hig own rice, holds 
further that tho sellers' mill is by neces- 
sary implication included in Cl. 19. As 
I have pointed out it would have been a 
perfectly simple matter expressly to have 
included it in Cl. 19. And, on the view 
I take, the contract being for the sale of 
the defendant’s own rice, there is no 
necessity for liny implication that their 
mill is to bo included amongst thoso 
speciGed in tho clause. 

There is, to my mind, no tenable con- 
struction of the contract intermediate 
between that adopted by Mr Clark and 
that adopted by Mr. Cowasjeo. Mr. Cow- 
asjee accepts the Gnding of the learned 
Judge, but does not accept the reasoning 
on which it is based. Mr. Cowasjee's 
main oontention is that, under tho oon- 
traot, tho seller must deliver rice tho 
product of one of the mills speciGed in 
Cl 19. Beading as I do, the contract as 
primarily one for the delivery of rice tha 
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product oE the defeudants’ mill, with a 
proviso thiit the seller may deliver rice 
the product oE the specihoi mills, [ am 
unable to accept this contention. It in- 
volves the startling conclusion that the 
whole oE the spocihed mills must have 
been disabled before Cl L6 can come into 
operation. 

Mr. Cowasjee's secondary contention 
is based on the Arra'iaii case (1). That 
case decides that if a seller elects to 
deliver from a particular mill and to 
that end gives a milling notice, whether 
on his own mill or on one of the speci- 
■fied mills, he is absolved from liability 
if there is a breakdown of the mill in res- 
pect of which notice has been given. 
Consequently he argues, inasmuch as in 
the case before us, no milling notice at 
all has been issued, and therefore, no 
election has been made, Cl. IG cannot 
come into operation. Herein he adopts 
the reasoning of the learned Judge on the 
original side. E agree that a decision of 
d Bench of the Chief Court is not lightly 
to be set aside but it does not necessarily 
follow that the same considerations ap- 
ply to deductions from such a decision 
Although the deduction wliioh Mr. Cow- 
asjee and the learned Judge drew from 
the decision may seem to be its logical 
corollary, it has to be reiiiemborod that 
the case before us was not the case 
before the Court which dccido4 the 
Arracan {\) The Arracan case (1) 
could quite well have been decided on 
the narrower construction of the con- 
tract which »I have adopted. The cir- 
cumstances of that case were more 
strongly in favour of the seller than 
those of the present case, and it was not 
necessary to put forward the interpreta- 
tion which I consider to be correct. Nor 
had the Court to consider what the con- 
sequences would be, if, subsequent to the 
delivery of a milling notice on a mill 
included in Cl. 18, the mill had been 
burnt down 

I do not consider it to bo a necessary 
implication from the view 1 take that, 
as the learned Judge says, it would be : 

" open to the seller to say, if any of the 
2G mills is burnt down, that that particular 
mill is the one from which he intended to 
deliver his rice. ” 

For, on my view, the only mill to 
which Cl. 16 applies is the sellers' own 
mill. If the decision in the ilrT^acan 
^se (l) is to be taken to bo correct, and 


it proceeded on a construction of the con- 
tract with which E do not agree, it by no 
means follows that the sellers would be 
entitled to adopt the fraudulent conten- 
tion imagined by the learned Judge ; for 
1 think it must be taken that an inten- 
tion to elect to deliver from a particular 
mill is quite a different thing from an 
expression of that intention. It follows 
from ‘the construction of the contract 
which E adopt, that the performance of 
the primary contract having been ex- 
cused by the destruction of the defen- 
dants' mill and there having been no 
election on their part to deliver from 
any other mill, they were under no lia- 
bility to deliver rice to the plaintiff on 
or before the prescribed date. 

' I am, of course, aware that a some- 
what unreal atmostphere has surrounded 
the discussion of this case It is quite 
possible that all that the parties in 
effect intended to do was to buy and sell, 
or purport to buy and sell, rice and that 
from that point of view, nearly the 
the whole of the printed Jorm was sur- 
plusage Nevertheless in the construc- 
tion of the contract such a consideration 
should not be allowed to have weight. 
I am also aware uthat the construction 
put upon the contract by the learned 
Judge is in some respect convenient, 
But convenience is not the only thing 
to bo considered, and it should not be 
permitted 'to persuade a Court to place a 
construction on a contract which it 
cannot legitimately bear. In my opinion 
the construction of the learned Judge 
does not fulfil the condition precedent. 
The decision at which I have arrived will 
cause me the less regret, if it should re- 
sult in the substitution of a new form of 
rice contract for one which is utterly un- 
suitod to the conditions of modern busi- 
ness in Bangoon. (His Lordship being of 
opinion that the appeal should bo allowed 
the case was referred to a third Judge 
under Cl. 34, Letters Patont). 

Carr, J . — The facts of this case appear 
sufficiently in the judgments of tho 
learned Judges whose difference of opi- 
nion has been referred to mo. The ques- 
tion before me is whether upon its pro- 
per construotion the contract in the suit 
is a contract for sale and delivory of rice 
from the defendants' own mill only with 
the addition of an option to the seller 
only to deliver from other mills specified 
in Cl. 19 but without any obligation upon) 
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him to do so in the event of it being im- 
possible for him to deliver from his own 
mill, or whether it is merely a contract 
^or the sale and delivery of rice which 
may bo delivered from any one or more of 
the mills so spocilied and which it is in- 
cumbent upon the defendant to deliver 
from some one or more of such mills so 
long as it is possible for him to do so. 

The learned Judge on the Original Side 
arrived at a construction intermediate 
between the two above stated, holding 
that the contract was merely one for the 
sale of rice which might, at the sellers* 
option, be delivered either from any of 
the specified mills or from the sellers* 
own mill. He thought that the seller’s 
own mill, though nowhere mentioned in 
•the contract, was by implication included 
among the miljs from which delivery 
might be given I do not think that the 
question of tho correctness of this con- 
struction comes before mo ou this refer- 
ence, but in any case it is unnecessary to 
(^ecide upon it, for unless tho oonstruc- 
?tion first set out above, which is that put 
fprward by tho defoudant-appollants (the 
sellers), cm be accepbel tho appeal must 
necessarily fail 

The case of tho Irracan Go., Ltd. v, Tl, 
Hamadanee k Go (l) has been referred 
to. I have referred to tho original re- 
cords and find that in all matters material 
to the present question tho contract in 
that case was identical with tho one now 
in dispute. But I do not think that that 
decision is of any assistance in tho present 
<Jfi3e There was no interpretation of tho 
contract in respect of the question now 
arising. The parties had iu fact so fai 
interpreted it for themselves , the seller 
had given a milling notice for his own 
rqill, which had been accepted by the 
buyer and delivery was in progress when 
that particular mill was burnt down. 
What tho learned Judges said on this sub- 
ject was merely ; 

"In tho present cas:: the plaintill aoeepted a 
milling notice on tho defendants’ mill. It 
must bo taken therofora that the parties had 
agreed that the defendants should be at liberty 
to give delivery under the contract from their 
own mill. . . .” 

The contract before mo contains no 
mention whatever of tho sellers' own mill 
hut the contention for the defendants is 
that its terms are such as necessarily to 
imply a primary intention that the rice 
should be delivered from their mill. In 
supporting this contention Mr Clark has 


strongly urged that the contract must be 
oonstrued strictly upon its own terms, 
without reference to extrinsic circum- 
stancea. But he has at the same time 
emphasized the fact that the defendants 
arc (or at that time were) millers, and 
had a mill of their own. In this he is 
aomewhcLt inqonsistoat for that itself is 
a circumstance extrinsic to the contract. 

Looking to its terms alone the contract 
in my opinion is simply one for the sale 
of rice which is to be delivered from a 
mill immediately .after milling Apart 
from Cl. 19 the sellar could satisfy this 
contract by delivery from any mill, so 
long as he complied with the other terms 
of the contract. In ray view of it Cl. 19 
not only gives the seller the option of 
delivering from any of the mills named 
but also debars him from delivering from 
any other mill 

The defendants claimed that the terms 
of the contract are such that they cah 
only moan that tho rice is to be delivered 
from the seller’s own mill They rely 
particularly on the reforoncos to milling in 
Cla. 3, 7, 8;'9, 10 and 12. None of thpee 
seem to me to justify the importing into 
tho contract of words which it does not 
contain. Tho contract is clearly one for 
rice which is to be milled and to be deli- 
vered immediately after milling, but I 
cpiu see no reason why wo should imply 
from this that the rico is to be milled by 
the seller himself. The seller has under- 
taken to deliver rico on those terms and 
whether he himself has or has not a mill 
it is inoumbeot on him so to deliver the 

I V I 

rice. 

The clauses which seem to me to lend 
most support to tlie appellant’s conten-, 
tion are Nos l2, 13 and 14 • Cl. 12 pro- 
vides that the buyer will be charged go- 
down rent should ho fail to remove tho 
rice within 15 days after milling ; Cl. 13 
that tho buyer cannot claim the right of 
leaving the rice in the seller’s godown 
after the 15 days and Cl. 14 that on the 
expiry of tho 15 days the seller has the 
right of removing tho rice to other than 
mill godowns Hero the use of the words 
seller’s godown in Cl. 13 and of mill go- 
downs in Cl 14 certainly does suggest 
that the two godowns are tho same and 
that the contract contemplates that the 
mill referred to is the seller’s mill. But 
I do not think that this alone is sufficient 
to justify the interpretation put forward. 
We must read the contract as a whole 
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and if it can be said that these clauses 
are inconsistent with any other interpre- 
tation than that put forward then we 
must equally say that they are inconsist- 
ent with Cl. 19. 

Keliance has been placed also on Cl. 4, 
which provides : 

"guanies aad twine to be nuppliod by buyer or 
if seller's gunnies are used owing to late arri- 
val at mill of buyer's gunnies or other causes" 

they will he charged for at a certain rale. 
This Boems to me to lend only the flim- 
siest support to the appellants' conteU- 
tion. It does, perhaps, presuppose that 
the seller.?’ guunies will bo available at 
the mill at any time and so suggest that 
the mill is to be the sellers.' But I do 
not think that Ibis inforeiico is inevi- 
table. If the buyer can send gunnies to 
some other person's mill it is. equally 
open to the seller to do so, or to ’artCLtige 
for them to be available there And 
should ho exercise his option under Cl 19 
he would necessarily have to do so 

My learned brother Ormislon has re- 
ferred to Cl 10 as supporting the appel- 
lants' interpretation of the contract. This 
clause reads : 

"aollera have the right of disposing of any rice 
milled against this contract, by private or 
public sale on buyers' account, should he fail 
to pay for it within 24 hours of the presenta- 
tion of the bill. . . 

£ can see nothing in this to support the 
appellants in any way. It is provided in 
Cl. 0 that the buyer is to pay for the rice 
in cash not later than immediately after 
milling, and if be fails to do so the seller, 
will have the resale under B. 107, Con- ' 
tract Act. The principal effect of 01. 10 
seems to be to modify 01. 8 by allowing 
the buyer 24 hours grace for payment. 
Possibly also it may to some extent mo- 
dify the operation of S. 107. But I can 
see nothing in it which would not be en- 
tirely appropriate bad the contract been 
one for the sale of rice already milled and 
stored in a godown (except of course 
the use of the words ^'milled under this 
contract,” which in the present connexion 
are not material). 

My brother Orn)iBtpn.r.a!sp savs ; 

“Lookiug at the contract ‘as a whole lu my 
view it is cast in a form eutirely inappropriate 
for use by one msrchanb soiling rice to an- 
other. On the othor hand it is entirely ap- 
propriate to the case of a miller sell ing rice 
the produce of bia own m 11," 

and his decision seems to have been 
largely influenced by that consideration. 

T am not prepared entirdy to agree with 


his view. The form of the contract 
would, of course, be entirely inappropriate 
for the sale of rice which a merchant 
already had stored in his godown, or 
winch he proposed to buy from some 
other person who had it so stored. But 
a merchant might equally well be re- 
selling rice which he had already agreed 
to buy from a miller (or which he pro- 
poStkl so to buy) and which had not yet 
been delivered. If then he had bought 
on a contract similar to that in question^ 
it would obviously he in his best inter- 
ests to require his buyer to accept the 
same terms If he did not do so he might' 
very probably find himself involved in 
very considerable difficulties For ex- 
ample, if he allowed his buyer the option 
of fixing the date of delivery he might 
find hirtlsolf called upon to deliver before 
his seller was ready to do so- Similar 
difficulties might arise out of almost every 
clause of the contract. On the other 
hand if the terms of the two contracts are^ 
the same as soon as his seller exercises 
any of his rights of election the merchant 
can himself exercise his own right in the 
same sense against his buyer. 

In my view of the contract it is simply’ 
one for the sale of rice, which would be^ 
carried out by the delivery of rice from 
any one or more of the mills named in 
Cl, 19 There are in its terms a few ex- 
pressions which slightly suggest that the 
contract was intended to bo one for the 
sale of rice from the sellers' own mill. 
But those suggestions are not, in my opi- 
nion, 80 strong that it must be held to 
follow as a necessary implication that 
there was that intention. On that con- 
struction the appeal must fail No other 
question arises but I wish to add that I 
am not entirely satisfied that the appeal 
could succeed even if the appellants' con^ 
tention that the contract was one pri- 
marily for the sale of rice from their owa 
mill were accepted The appeal is dis- 
missed with costs 

M N /r.K Aiipeal dismissed. 
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Bratt, Offg C J. and Ormiston, J. 
A. AfaJa/c//?' —Appellant 

v. 

Ko Fo Nyein and ofhers — Respondents. 
First Appeal No 297 of 1927, Decided 
on 20th August 1928, from judgment o( 
Diet. Judge, Pyapon, in Civil Regular 
No. 29 of 1926 
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Evidence Act S. 92— Person Bellin'; land 
but continuins in possession under oral 
agreement to repurchase — Vendee selling 
property to third person — Original vendor 
can prove against the subsequent purchaser, 
oral agreement to repurchase and fraudulent 
nature oF subseq isnt p jrchase . 

SQction 02 doaa not prevent prooE oE a Ecau- 
dulent dealing with a third parson's property, 
or proof of notice that the property purporting 
to be absolutely conveyed belonged to a third 
person, who was not a party to the convey- 
ance.! [P 07 0 1] 

Where a person conveys property to another 
but continues ia possession under an oral 
agreement of repurchase such person can prove 
against his vendee's purchaser that the sale by 
the vondoo was in fraud of his agreement of 
repurchase : A. I R. 1‘)17 P. C. 207, FoU.\ 3 L. 
B. R. 100 (P.P.), not Foil [P 87 0 1. 2] 

A. B. Bannerji — for Appollaot. 

Hay — for RespDndeata 

Judgment. — Respoadonta 1 to 3, de- 
fendants in tho trial Court have filed a 
eroas-objection to the action of the Court 
in refusing to allow them to prove their 
case with respect to tho holdings other 
than No. 17-N, which forms tho subject 
of plaintiff’s appeal Plaintiff based his 
title to the holdings in dispute on a con- 
veyance from tho P. L A. V N. K. firm. 
Defendants' case was that although they 
had given the P Tj A V. N. K. firm a 
conveyance of these lands, there was an 
oral contract of resale in pursuance of 
which tliey were in possession, and that 
the sale by P Jj. A. V. N. K. to plaintiff, 
who was fully aware that his vendor had 
no right to sell, was fraudulent. The 
trial Court held that defendants were 
precluded by S. 92, Evidence Act, from 
giving evidence of the oral ogreement for 
ropurchase, relying on the ruling in 
Maiing Bin v. Ma Hlaing (l) The lower 
Court has overlooked the ruling of their 
Lordships of the Privy Cjunoil in Maung 
Kyin V. Ma Shwe La {2). 

It was then pointed out (at pp. 142 and 
137) that S. 92 is applicable to an instru- 
ment as between the parties to such an 
instrument or their reprosontatives-in- 
interesfc, but it does nob prevent proof of 
a fraululent dealing with a third per- 
son’s proparby, or proif of notice that the 
property purporting bo be absolutely on- 
voyod in fact belonged to a third person, 
who was not a pirby to the conveyance 

We consider in view of this ruling that 
defendants wore clearly entitled as 

(1) L1905J 3L. B. R. 100(P.B.). 

(2) A. I. R. 1917 P. 0. 207 — ti Gal. 320—44 
I. A. 23fi (P.O.)— 'UU7> 9 L. B. K, 114, 
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against plaintiff to prove that his vendee 
has nob an absolute title, and that they 
are in possession under an agreement of 
repurchase. They are also entitled to 
prove that the sale by the Chebtyar firm 
to plaintitd was in fraud of them 

We would point out that as no ques- 
tion of specific performance of contract is 
involved, S. 21, Specific Relief, Act has no 
application We sot aside the finding 
and decree of tho trial Court so far as 
holdings Nos. 26 and 27 and the house 
are concerned and remand the suit for 
trial on the merits. Defendants will 
have tho costs on their objection in this 
Court. Costs in the trial Court to follow 
final disposal. 

M.n./r.k. Suit remanded. 
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Dauwood, J. 

Sulaiman Mohamed Bhnlat — Accused] 
— Appellant 

v. 

Opposite Party. 

Criminal Appexl No. 696 of 1928, 
Decided on 6th August 1928, from order 
of Dist. Mig, Ringoon, in Criminal 
Regular Trial No 63 of 1928. 

9^(b) Criminal P. C. (1923). S. 1S2— 
Statement made by prosecution witneaa 
written in police diary— At accua*d'a re- 
quest Court must refer to it and must 
furnish him with copies. 

Whon the stabemont of a prosecution wituesB 
has been roducod into writing whether iii a 
police diary or obhorwiss, the accused, under 
the new Code, is entitled to ask the Court to 
refer to it and to be furnished with a copy of 
it : 33 Cfil. 1023, Dist. [P 68 0 1] 

(b) Criminal P. C , S. 1S2 — Police officera. 
taking statements of witnesses ahould not 
extract and enter in diaries as much as ia- 
relevant and destroy original. 

Police oRicors who are charged with the 
duty of investigating crim'^s should not bo in 
a position to take the statementr. of witnesses, 
extract as much as they think is relevant or 
important for entry in their diaries and then 
das'iroy bhi original Rtatemiin!; Tho praotice 
IS illegal in so far as it deprives th) accused 
of an important right and it miy result in tho 
destruction of valuable ovidonco in favour of 
an accused. [P 83 (J 2] 

MoDonnell — for Appellant, 

Byu — for the Crown. 

Judgment — {&th Auguit 1928)— The- 
facts of this ciso have been set out at 
length in the juigmeat of the learned 
District Magistrate and are nob really 
in dispute save in one respect [t is ^ 
alleged by the prosecution that th» 
appellant was the person who used % 
knife upon tho complainant This alle- 
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gabion is strenuously denied. The appel- 
lant has produced evidence to prove that 
at the time the fracas began in the com- 
plainant's flat he was in liis shop which 
is below the flat The case really re- 
fiolves itself into a question of the credi- 
bility of evidence 

Before deciding this, it IS necessary to 
consider a point raised by Mr. McDonnel, 
for the appellant, llo states, correctly, 
that he asked the District ■Magistrate 
to be allowed to have copies (d the state- 
ments made by some of the witnesses 
to the police, in order to cross-examine 
them on those staboinenis ft appears 
from the evidence of the investigating 
oflicer that he took down notes of what 
each witness know and saw From 
these notes ho compiled liis diary and 
then he thinks ho destroyed the notes 
This, he says, is the standing practice 
If this is true, it looks very much as if 
the practice were a delihorato attempt 
to defeat the provisions of S IGii, Crim- 
inal P C and to deprive (h(3 accused of 
the very valuable right to bo supplied 
with a copy of such statements in order 
to contradict the witnesses in the man- 
ner provided by S 14o, Dvidonco Act. 
The learned District Magistrate refused 
Mr. McDonnell's ro(juest on the ground 
that ho could not claim to see the case 
diaries It is quite true that the accused 
is not entitled to see the police diaries, 
but his counsel's request was not to see 
the diaries but for copies of the state- 
ments of the witnesses, and in my opi- 
nion he was entitled to have these copies 
in spite of the fact that the statements 
were recorded in a police diary S 162, 
Criminal P. C. says that no 

such statemout or any recuid thereof, 
whether m a polioo diary or otherwise or any 
part of such atatcmciili or record be used for 
any purpose (save as hereinafter provided) at 
any inquiry or trial . . . . ” 

Under the proviso when any witness 
is called for the prosecution in any such 
onquiry or trial, whoso sLaLement has 
been reduced into writing as aforesaid, 
the Court shall on the request of the 
accused refer to such writing and direct 
that the accused bo furnished with a copy 
thereof, for the purpose of contradicting 
the witness 

It is clear from the language of the 
section that when the statement of a 
prosecution witness has been reduced 
into writing, whether in a police diary 
or otherwise, the accused is entitled to 
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ask the Court to refer to it and to he 
furnished with a copy of it 
The learned District Magisrate was 
therefore wrong in refusing to allow tlie 
accused to liave copies of the statements 
ho required What effect this i ofiisal 
has had upon the trial cannot he gauged 
unless this Court examines the police 
diaries and also examines the investigat- 
ing oflicer to make sure whether lie has 
actually destroyed the original sLotc- 
inonts. If he has, and his evidence cer- 
tainly indicates this or ho would have 
been in possesssion of the original state- 
moats, his procedure cannot lie too 
strongly condemned. It is obviously not. 
in the interests of public justice tliat 
jiolice orticers who are charged with the 
duty of investigating crimes sliould l)o| 
in a position to tako the statements of 
witnesses, extract as much as they think' 
IS relevant or important for entry in 
their diaries and then destroy the 
original statement. If such a practice 
as the investig.xting oflicor speaks of 
really exists it should bo stopped at once. 
It is illegal in so far as it deprives the 
accused of an important right and it may 
result ill the destruction of valuable 
evidence in favour of an accused person 
I have been asked by the Assistant 
Government Advocate to adopt the pro- 
cedure which was followed in the case 
of Dadan Gazi v Emperor (l) and to 
satisfy myself whether there is anything 
in the statements of the prosecution wit- 
nesses recorded by the investigating 
oflicer, which would justity tlinir being 
cross-examined on those sLatemonts 
That case was decided bofoie S 101, 
Criminal P. C., was amended by Act 18 
of 1923 and under the then existing law 
it was only if the Court deemed it expe- 
dient in the interests of justice that it 
directed the accused to be furnished with 
a copy of the statements referred to. 

Under the present law the Court is 
bound to refer to such a statement at 
the request of the accused and is bound 
to furnish him with a copy thereof pro- 
vided that, if the Court is of opinion that 
any part of such statement is not rele- 
vant to the subject-matter of the enquiry 
or trial, or that its disclosure to the 
accused is not essential in the interests 
of justice, it shall record such opinion 
and shall exclude such part from the 
copy of the statement furnished to the 
(1) [1906] 93 Cftl. 1023=10 C. W. N.‘09O. 
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accused. The conditions therefore are 
not the same as they were when Dadan 
ffazis case was decided, 

[n my view the appellant had an un- 
questionable right to test the crectibility 
of the prosecution witnesses by reference 
to their statements to the police. It is 
impossible (o say how far he has been 
prejudiced, by being deprived of that 
light 

I thofeforo dirocL that appellant or his 
<;ouiisel be furnished >vith copies of the 
statements recorded by the police, which 
were asked for at the trial As soon as 
these liave been furnished, appellant’s 
•counsel will inform this Court whether 
-or not ho wishes to cross-examine the 
witnesses on them. 

Judgment —(2Bth August 1928)— The 
'facts of the case may be summarized as 
follows : 

There are two Hats on the first floor of 
15, flparka Street. At the time this 
incident occurred one of those was oocu- 
.pied by Dr. Banorjeo and his family and 
the other by the appellant, Sulaiman 
Mahomed Bholat. 

About 0pm on 13th April 1928, a 
quarrel broke nut at Dr Banerjeo’s door, 
between one Bechai, a servant of Dr. 
Banerjeo and 3 boy sorvanta of the ap- 
liellant, who accused Bochai of spitting 
•on the appellant’s door. That evening 
about dusk two ladies visited Dr. Baner- 
jee’s family He himself came in about 
7-30 p. m and on being informed about 
'the quarrel said he would speak to Bholat 
about it. He then went into an inner 
room to change hia clothes. There was 
■i\, knock at the front door and Dr Banor- 
166 thinking it was a patient asked the 
iadies to withdraw. They went to the 
ontrancG of the bed room furthest from 
the hall door. Wheu Dr, Banerjeo opened 
the door ho found the appellant, who 
asked him to produce Bechai. The latter 
•was called, and asked if he had spat on 
4ippellant’s door ; he denied it. Appel- 
lant asked Dr Banerjee to hand Bechai 
‘^iver ; ho refused. Appellant moved as 
if to enter the flat, but the doctor put his 
hand and warned him against trespassing. 
Appellant then knocked the doctor down 
with a blow on his nose. His followers 
then entered the flatj and assaulted the 
doctor ; he says with kicks aud sticks. 
He got up and defended himself but was 
driven towards the balcony overlooking 
the street. At this stage he says he saw 


the appellant aiming a blow at him with 
a knife. In a frantic effort to avoid this 
he fell on the balcony and was at once 
stabbed on the back Ho was also beaten 
with sticks. Ho does not remember being 
brought back into the room, but recol- 
lects Sergeant Pascal asking him who 
stabbed him, and he says that he pointed 
iput the appellant, who was then standing 
just outside the door. He is not corro- 
borated on this point by any other witness. 
The evidence generally is to the effect, 
that the appellant had gone before Ser- 
geant Pascal entered the flat It may bo 
that the shock sustained by Dr Biuerjee, 
has played a trick on his memory on this 
point. The ladies who witnessed the 
assault are five in number, Prabhati Devi, 
sister of Dr Banerjeo, Sadha Hansi Devi, 
his wife, Santa [jota Devi, his sister-in- 
law, Sudha Lata Ghose, the wife of 
Dr. Ghose, and Homlata Mazumdar, his 
sister. Of these Prabhati Devi gives a 
full account of the incident She lushed 
to her brother’s assistance and received a 
scratch on the hand. She states inter 
alia, that she saw tho appellant stab her 
brother on tho back, with a pen-knife. 

Santa Lota Devi, deposes to witnessing 
the blow with which appellant knocked 
Dr Banerjeo down, the attack made upon 
him by tho appellant’s followers and the 
stabbing of the doctor by the appellant. 

Sadha Hansi Devi, Dr. Banerjoe’s wife, 
gives a similar evidence Mrs Ghose, 
one of the visitors, saw Dr. Banerjeo fall, 
and several men enter the room and 
assault him Dr Banerjeo resisted, but 
was carried along towards the verandah 
where he fell face downwards. The wit- 
ness saw a man between him with some- 
thing. She thinks that tho appellant was 
tho striker. She identified him as the 
leader of the attack. 

Hemlata Mazumdar, the sister-in-law 
of Mrs Ghose, confirms the story told by 
tho other ladies She saw Dr. Banerjeo 
driven towards the balcony his fall there, 
and saw the appellant strike him with 
something, but she did not know wdiat it 
was. The other intruders pressed upon 
Dr. Banerjeo and some of them beat him 
with sticks. Then as whistle blew from 
outside tho assailants loft the room 
The lady states that the appellant 
owned a black topee which was subse- 
quently found in tho room, Presumably 
she meant, that he was wearing it, when 
she first saw him in the room It may 
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appear sbrin^'o that neither of the visi- 
tors actually saw the ifiiiFe, which appel- 
lant is said to have used where is the 
ladies of the house did so, but it is in 
evidence that Pnibhat Devi, and Santa 
Lota Devi rushed to aid the doctor, and 
t hey at least were much closer to him, 
when ho was stabbed, and, therefore pro- 
bably in a better position to see the 
weapon In fact Prabhati Devi states 
that she was actually holding her brother, 
when ho was stabbed The evidence of 
these ladies is unanimous, that the doctor 
was struck or stabbed by the appellant, 
after his fall on the verandah There is, 
however, a witness D’Silva a telegraphist, 
who saw something of the affair, from 
the street. He says he saw women and 
two men come out to the verandah. The 
men were hating and while they were 
doing so, a third man came, and hit one 
of the others on the back. The man hit 
fell forward This is not quite the same, 
as is told by Dr Banerjee and the ladies, 
bub the discrepancy may be duo to various 
causes, and it is not so serious as to affect 
the credibilily of the testimony given by 
the ladies 

This evidence was quite sufficient to 
establish a strong prima facie case against 
the appellant, of having caused hurt with 
a dangerous weapon 

The defenoo was that he was in his 
shop, immediately below his flat, when 
this incident first started, and when the 
commotion began ho went upstairs, and 
entered his flat. 

With regard to this, it is noticeable 
that Sergeant Paacal who was early on 
the scene, saw a man disappear into ap- 
pellant’s flat ; Marshall who was with 
him, says that the man darted out of 
Dr. Bonerjoe's flab, and entered appellant's. 

Sorgont Pascal found a crowd of men 
in the hall, some of them armed with 
sticks Ho cleared the crowd, and entered 
Dr. Banerjoe’s flat He found Dr. Biner- 
lee sitting on the floor, with blood all 
over him, and the women weeping They 
told him that the man who had assaulted 
Dr. Binor}ee with a knife had disappeared 
into the flat opposite. He knocked and 
banged at the door for 10 minutes, and 
when it was opened by the appellant, the 
women with one accord siid, "This is 
the man ” So he took him in charge. 
The appellant admits that he took time 
to open the door as he was undressing. 
If his story is true, hia conduct cannot 


but be regarded as extremely strange- 
Having heard the fracas, which was going 
on just outside his flat, he went up pre- 
sumably, to find out what was happen- 
ing. Instead of doing this, however, ha 
looks himself up, in his flat, and proceeds 
to undress Even on the arrival of the 
P'tlice, he did not admit thorn at once. 
This is certainly not the conduct of an 
innocent man, and it adds to the strength 
of the case against him. It suggests that 
he was trying to rid 'his appearance of 
the signs of conflict before facing the 
police. 

The evidence called to prove that tlia 
appellant was in his office when the row 
began, upstairs, must now be considered 
E E. Dawoodjee, a hardware , merchant 
of substance, says that on the night in 
question, he was looking at the founda- 
tion of a now building he was erecting 
opposite appellant's shop, and he noticed 
the appellant, his own nephew E. I. 
Dawoodjeo, one Dursot, and Renderia, 
in appellant’s shop Then he heard soma 
row upstairs, and females crying. The 
appellant went upstairs, followed by two‘ 
others, whom he failed to identify. He 
went away after this This witness is a 
friend of appellant’s father, and wont to^ 
the police station that night to see if 
appellant could be bailed out. He may 
not have known all the circumstances of 
the charge brought against appellant but 
it is rather difficult to believe that in- 
terested as he was in the release of the 
appellant, he would not have found out 
that his evidence was of vital value to 
him. 

E I Dawoodjee, the nephew of^ the 
last witness, testifies to appellant talking, 
to him, Bondoria, and Dursot, when h& 
heard women crying upstairs. Appellant 
and Dursot went up he says, and he him' 
self went homo One would have thought, 
that it would have been natural for ap- 
pellant, to have asked his friends to come- 
up, and see what was happening upstairs* 
since he lived there himself. 

Bondaria gives similar evidence He 
too very discreetly left after appellant, 
Dursot went upstaiis E. S Dursot, ano- 
ther hardware merchant, whom appellant 
in his examination calls “one of my men" 
corroborates the other two On hearing 
the crying upstairs, he says that he fol- 
lowed the appellant up the steps, but 
half way up, he met one Ismail, appel- 
lant’s servant, who told him that ho had! 
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had a row with Dr. Binerjeo who had 
hit him, and he had retaliated, and Dr. 
Banorjee had fallen 

In cross-examination, this witness con- 
tradicted himself badly, and the impres- 
sion left in my mind is that ho is not a 
truthful witness. 

One J. M. Judah, who occupies the flat 
above Dr Banerjee’s, says that on hearing 
cries of women coming from below, he 
ran dofvn Whoa ho got to the landing 
he saw appellant run up the stairs, and 
another man run down the stairs. He 
then went up to his flat A curious piece 
of evidence brought in to prove that ap- 
pellant was not in Dr Banerjce’s room 
when the prosecution witnesses say, he 
was there. 

This brings up to the crux of tho case. 
The appellant denies being in doctor's 
flat at all, yet wo have seven people who 
depose to his presence in that flat, that 
night, the doctor, five ladies and the 
servant Bechai Two at least of the ladies 
wore merely friends of the doctor’s family 
and were utter strangers to the appellant, 
in fact they may all be said to have been 
strangers to him. They have given an 
account of tho incidont which is reason- 
able, and consistent with the admitted 
facts. Very strong grounds would there- 
fore have been made out before their 
evidence can be rejected. To some extent, 
their evidence is corroborated by the in- 
dependent evidence of Sergeant Pascal, 
and Marshall, who saw a man, step into 
appellant’s flat, from tho doctor’s flat, 
according to Marshall. Who was this 
man if not the appellant ? 

When ho opened his door, what must 
in tHb circumstances of the case, bo re- 
garded as suspicious delay, the ladies 
at once denounced him as the doctor’s 
assailant Yet, if his story is true, this 
emphatic and unanimous denunciation, 
was a piece of wanton wickedness Tho 
only explanation of all this is that it is 
true that the appellant did enter the 
doctor’s flat that afternoon. 

As regards the prosecution story, what 
had the defence to offer ? An obviously 
untrue version of the affair, which did 
not account for the presence of 2 fezzes, 
in the doctor’s room, of tho incident seen 
by D’Silva, or of the stab wound sustained 
by Dr. Banerjee, and an alibi, which as 
the learned District Magistrate remarked, 
separates appellant frqfn the scene of the 
assault only by a flight of stairs. 


On the ground of respectability there 
is no reason to discriminate between the 
witnesses for the prosecution, and the 
defence, but the appellant’s witnesses 
have a much more powerful motive for 
saying that the appellant was in his shop 
when tho row began, than tho prosecu- 
tion have for saying that he was the 
person who stabbed Dr Banerjee. If he 
was in the row from its commencement 
then the defence evidence is not true. 1 
cannot find any reason for disbelieving 
the prosecution story corroborated as it 
is by the immediate denunciation of the 
appellant, and his suspicious behaviour 
in locking himself in his rooms after this 
occurrence. 

Had his story really been true, I think 
it would have been natural to have ex- 
pected some of his respectable witnessos- 
to have gone upstairs with him to find 
out what was happening, instead of 
departing unobstri^ively and leaving him 
to his fate 

I am forced to the conclusion that the 
District Magistrate was right in convict- 
ing appellant under S 324, I. P C. 

Tho proper sentence raises a question 
of some difficulty The District Magis- 
trate considered a term of imprisonment 
essential. The appellant does not belong 
to the class of people, who arc usually 
free with the use of the knife, and in hie 
community he is of good social standing 
Imprisonment to a man of this class ia 
not only a degrading punishment to him- 
self but it brands the whole family with 
a stigma, which it has not deserved and 
is a lasting disgrace 

Tho offence is compoundable with the 
permission of the Court, and imprison- 
ment is not compulsory. 

The injury sustainel by Dr. Banerjee 
was 11/10' long, V broad, and 12/5" deep ■ 
obliquely in the right infra scapular 
region, not a very serious one therefore. 

Whore a suitable alternative can be 
found, it does not appear to me, that this 
is a gase in which imprisonment should 
be the primary penalty to be inflicted. 
In place, therefore, of the sentonce passed 
by the District Magistrate, 1 direct that 
tho appellant do pay a fine of Rs 4.000' 
or do suffer 4 months' rigorous imprison- 
ment in default. Rs. 1,000 of the fine will 
be paid to Dr, Banerjee as compensation. 

s N /r.K. Sentence altered. 
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Pbatt, Offo C. J and Cunlippe, J 

Municipal Corporation, Rangoon — Ap- 
pellant 

V 

hJ E. Dawoodjee & Sons^Btespondeaiii 

Civil Miac. Appeal No 350 of 192ri, 
Decided on Slat July 1928, from judg- 
ukont of Small CauBO Court Judge, Ran- 
goon, in Municipal Appeal No 2 of 1928 

Rangoon City Municipal Act (Bur. 6 ol 
1022), S. BO —Principlo of valuation of here- 
diloiQonl ia iti hypothotical value to any 
hypotholical tenant - Interpretation of 
■talutei 

[b In a oaiinii of Rabing Law thafc thii piia- 
cjplo of valuation of any givoa horGclitamont 
in tho hypothntical value of the horoditamont 
an It Ht indfl bo any hypothetical tenant. It i4 
not appropriate to take a4 a guide the aetual 
rentfi paid for other and widely di44imilar 
buildings occupied on dt/Terent termn of ton- 
incy. [P 1)^2 C 2] 

N.M Co ii.y — f pal I an t. 

CLatL — for Koqpondoiit^ 

Cunliffe, J - This appeal niint bo 
ilisiniBsod ll< arisoB m bliQ following 
oiroiimaLanooB No. 18(), MerolMot SU-eeb, 
was proviaudly latod at Hs l,2bj par 
monbh Tho iiBsosBor bo bho Muiiioipiil 
Oorponibion locenbly incrciaod bins valua- 
tion ab Rg 2,950 par monbh Tho iisdos- 
800 who is tlio owner of bho premises ap- 
poalod bo Llio (jonirniasionor wlio con- 
lirmed bho assossment The assosseo blioii 
preforred aii appoil bu the Chief Judge ol 
the Small Cause Court lie reversed the 
order of tho ComriiissioiioL Tho Coi- 
poration now come to this Court m fur- 
ther appeal 

No 18(), Merchant Street, is in the 
ocoupation of tho Rangoon Times Press 
underaloa^e for a berm of years Tho 
roagons adduood to suppoit tho onhaiice- 
ment of bho valuation woie a general ad- 
vance in the value of house propoiby in 
tho neighbourhood and the fact that occu- 
piers of noaiby huildiugs were paying 
much higher rents than bho rent paid by 
the Rangoon Tiinos Press to the assosseo 
Elaborate calculations of lloor space and 
BO on were sot out in tho report of the 
asaessor. Before the Commissioner the 
asseBsee gave evidence that No 48G, Mor- 
□hanb Street, wore didicult premises to 
let and by no means suitable for ordinary 
business purposes or for tenement dwell- 
ings The building was not new. 

Tt is a canon of Rating Law that the 


piinclple of the valuation of any given 
hereditament is tho hypothetical Vtalue of 
the hereditament as it stands to any 
hypothotical tenant. It seems to us not 
to be appropriate m such a case as this 
to take as a guide the actual rents paid 
for other and widely dissimilar bnildings 
occupied on different terms of tenancy 
This is exactly what the Gointnissioner 
has (lone In our opinion the only evi- 
dence in lelation to the proper valuation 
heforo him was bho evidence of the as- 
gesBco himself To rebut such evidence 
it would have been necessary to consider 
the value of a aimilar building, devoted 
to a sLinilar basinoss It is for these 
reasons that we agice with tho learned 
Judge of the Small Cause Couit and dia- 
miau thia appeal, with advocate's costs 
ten gold mohui*9 

Pratt, Offg C J add that it is uii- 
nooossary under the circumctincos to dia- 
cugs the many iiiiUioi ibios, which have 
been cited on the subject of the prin- 
ciples, whitih aliould dotoimine tiio as- 
sessment of the building in question 
The principles are not iliaputeJ, tlio 
diflicultv IS tlic iipplicition Of the prin- 
ciples 

It 18 common giouiid that tlio assess- 
ment sliould 1)0 on tho liasis of the rent, 
which a liypotheticil toninb would be 
prepared bo piy for the building as it 
stiiiids, to be used for Llio purposes ol a 
printing and iiowspapor pioss The as- 
sessor and tlie Conimissinner considered 
that tliocoirocb way to obtain tho rent, 
whicli tho hypothetical borianb would he 
willing to pay, wis to be obtained by a 
matliomatical calculation liasod on tho 
vents paid foi buildings in the imincfWiite 
vii^iiiity 

Tho objection to this mobliod is that 
lliiee of the buildings aie of a superior 
cbaiucber used for different purposes, and 
tho fourth is tho giound floor only of a 
four storeyed building also used as a 
press. Tho learned Chief Judge of the 
Small Cause Court did not consider the 
buildings or the conditions similar, and 
therefore this fact vitiated the conclusion 
ai rived at He took into consideratiou 
the fact that it was not disputed that the 
building was so constructed that it could 
not be let in parts to tenants and was 
not new, and that it was consequently 
difficult to obtain a trustworthy tenant 
paying an adequat^e lent. He did nob 
consider that an allowance of 25 per cent. 
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on fclie rent ofilculatojl from tho averago 
of tlie adjoining buildings rondorod the 
assessuient equil to the hypoLlieticil rent. 

Tho Judge was of opinion that the 
actual rent paid was moro truly repre- 
sentative of tho |jypothoLio\l rent and 
was piinia facie oMdonce of the lonlal 
value of tho building He has given Ins 
rdisons in a lucid and convincing judg- 
mont and I oonsidor no sullicient reason 
his been adduced to justify our diftoring 
from hi3 conclusion 

s.L 'r k. Appeal iiismisscd 

' * A. 1. R 1929 Rangoon 93 

Brown, J 

Mfj. Po Liitti — Appellant 

V 

Mfj Sein II an — Hespoiideiit. 

Second Appeal No IH9 of i92H, De- 
cided nil I4lh Jammy 1929 
(bJ Landlord and Tenant — Landlord'i 
claim on produce for rent ii not lien. 

Tho clAirn of tliu landlord on the pioduCD of 
th) 'yiiiinc for hii rout is not 'itnctly ^ponking 
rv lien, b^cAiia:* tho produci la not in landlord's 
po^sosiiun A I, /£. 1923 /ini^, 3G(>, not Appi , 

[I* 93 C 2J 

^ (b) Landlord and Tenant — Third per- 

■on taking produce from tenant with full 
notice of landlord’i claim for rent — Land- 
lord can enforce hia claim againit him under 
Specific Relief Act, S 27 (b). 

Wliuo a third p3rion takes tho pu'diic) from 
bhjt’tiLiiit with full notiCG nf tho liridlord’s 
clinii fur ren^, tin landlord can cnforco Iiih 
claiiii a^anisb siiuh third porsoii liscnu^o In'! 
oliiiii I'l aiialognin to ona for spacific porfor- 
manei iiudoi S 27 (li), Specific llalicf Act . 
.1. / n VJI'j Rfiuq 300, 2lf/. on. [t* 94 0 Ij 
K Mainuj — for Appellant 
Tun ARMf/— for Respondoiifc 
Judgmenl — The plaiiititf-iospondoiit, 
Maiing Soin Han sued one Maung Shwo 
Hmv in and the ap pel I ant, Maung Po Lwiri 
foi 37j basUoLs of paddy valued at lis 
7l2-b-0, claimed as rent duo for padfly 
land He was given a decree against botli 
defendants for 255 baskets or their value 
Rs 494-8-0 The land was adinittcdlv 
leased out to Maung Shwo Hmyin, and 
Alaung Shwe Hrayin did not appeal 
against the decision of the trial Court Fo 
Lwin was made a defendant on tho giound 
that the landlord had a lien or charge on 
tho crops for hia rent and that with full 
knowledge of this, Fo Lwin had taken 
from tho produce of the land 400 baskets 
Po Lwiu appealed to the District Court 
without succesSp and has now come to 
this Court in second appeal. 

The appeal is argued on two grounds : 


firstly it is oonteuded that no cause of 
aotiou has been made out against Po 
Lwin, and secondly, it is oontonded that 
there is no ovulcnce on tho record from 
which tlm lower Court ooiild find that 
400 baskets of paddy had been taken away 
by Fo Lwin 

On the first point, reference has boon 
made to the ease of llan v Ko 

JIo (L) In that case tho landlord sued 
his tenant, and a third paiLy jointly for 
rent. Thu tliird paity was impleaded on 
the grnuiul tint ho received half tho out- 
turn of the land from Llio dofondaiit wibli 
full knowledge of the plaintilY's lion on 
llio crops It was liold that he was liable 
jointly witli tho tenant It. was poiiilod 
out in that case that it is tho usual prao- 
tioe in this country for the laiidLords to 
have a lion for rent over I ho paddy reaped 
by tlio tenant for their rent fii Llio pre- 
sent ciso, tlio CDiitract of lease was liy 
written agreeiuont, and in that agreo- 
inoiit, the toiiint, M.iiing Shwo Hmyin 
bound luinsolf not to sell, to move or dis- 
pose of tlio outturn of paddy in llio paddy 
liold or fudds in any way wliatsoovoi 
licfme paving up tlio full rent to the land- 
lord 

L du not think it is strictly speaking 
conect to speak of the landlords having a 
hen in these circunistancos A lien de-l 
notes tliat tho property over whioli it ib| 
clauiiod lb in tho p)ssossL()n of Llio person 
claiming it and the ])iddy in thib case 
was admittedly not in the jiossosbIoil of 
tlio plaintill But Ihuio is olu.irly lioro ii 
])orBonal obligation on Shwo lliiivin nob' 
to dispose of the crops in any way with- 
out first plying up Hie lenL in full A 
third person would not of course tirdi- 
narily lie bound by this contract, but lil 
MOW of tho custom of tlio country ro- 
feirod to in Maung Han's case, I Lliink 
the tenant miy in a cisc such as tho pro- 
bont, bo looked on as holding the property 
in trust Buljjoct to this promise and that 
anyone who Lakes tho pioporty with 
knowledge of this promise would be liable 
to make it good. 

Under S 27 (b), Specific Relief Act 
specific perfonnanoe of a contract may be 
enforced against any person claiming 
under a party by a title arising subse- 
quently to tho contract except a trans- 
feree for value who has paid his money 
in good faith and without notice of tho 
orig inal oontract and ib s^ms to mo Uiab 

(L) A.I.B. 19213 Baag. 8GG. 
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tho claim in the present oxse is somewhat 
analogous to a claim for spejilio parfor- 
mance under this section. Eb has been 
found in tho present oise tbib Po Ljvin 
had full notioo of the landlord’s claim 
and in the circarnstinoes E am not SLtis- 
tied that there is suTicienb reason for de- 
parting from tho principles followed in 
\MaxLng Han's ciso I do not think there- 
fore there is auiruienb reason for interfer- 
ence with the decision of the lower Courts 
on this point. 

There does, however, seem to be some 
force in the second contention made on 
behalf of the appellant. Plaintitf in his 
plraint states that tho appellant received 
400 bcaskots of paddy from Shwe Hmyin 
hut he has not given evidence on that 
point and does not seem to have any per- 
sonal knowledge on the point, There is 
evidence as to tho abortive attempt at an 
agreement whereby Po Lwin would bake 
all the paddy and pay all Shwo Hmyin's 
debts but that agreement fell through and 
E can find no real evidence of any kind 
that 400 baskets were given by Sbwe 
Hmyin to Po Lwin. The witness Kba 
Kha states : 

“ I wont and visited Shwo Hrnyiii’s talin. I 
saw 503 odd baskets sold. Theso 503 baskets 
wore given to U Po Lwin, who was prosont. I 
•did not soo Po Lwin carrying them away.” 

Witness does not state to whom they 
were sold and he does nob state that Po 
Lwin took the paddy away. I do nob see 
how this can be held to prove Po Lwin 
to have received 400 baskets. On tho 
other hand there is ovidenep of Shwe 
Hmyin that 150 baskets only were taken 
by Po Lwin and this figure is admitted by 
To Lwin himself. 

I alter the decree of the trial Court by 
direoting that so far as Po Lwin is oon- 
eerned the amount payable is 150 baskets 
of paddy or their value Rs. 285. The 
decrees of the lower Courts directing Po 
Lwin to pay cost are also set aside ; the 
parties will bear their own oosts in this 
appeal. 

S n./r.K. Decree modified. 
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Mya Bu, J. 

Maung Da Km - Appellant. 

V. 

Ma Pwa Thin — Respondent. 

Special Second Appeil No 483 of 1928, 
Decided on 6bh February 1929. ' 

(a) Civil P. C., O. 38, R. 5 —Application to 
restrain person temporarily from withdraw- 
ing amount at his credit and Court’s order 
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thereon are really for attachment before 
judgment. 

A'l application praying for a temporary in- 
junction restraining a person from withdraw- 
ing CQ'-tain amount standing at his credit, and 
tli^ order of Court issn< d thereon are, in spite 
of tinir wording, really for attaohmint before 
judgment. [P ‘14 0 21 

(b) Civil P. C., O. 33, R. 9 — Liability of 
bond executed under R. 9, ceases as soon as 
suit is dismissed. 

Liability on a bond oxeented in pursuance 
of thj provisions of O. 9R R. 0, coasaa as soon 
as th'^ suit is dismissed by trial Court : A.I.R. 
1927 Rang. 310, Appl. [P 94 0 2] 

L Ckonn Foung — for Appellant. 

Judii^Tnent. — The b^nl in question 
wxs oxocutol to' enable tho defendant in 
suits Nos. 221 and 249 of 1926 of the 
Township Court of Thiton to withdraw 
Rs. 1,500 which wag lying to her credit 
in the Sub- Divisional Court of Thaton, 
over which tho Township Court in the 
two cases had issued so-called injunctions 
restraining Ma Kyu Yin from withdraw- 
ing the amount on account of the appli- 
cations made by the respective plaintiCfs 
in tho two suits in the Township Court 
The applicition in suit No 22 L prayed 
that an attachment before judgment might 
be made for Rs 800 out of tlio aforesaid 
Rs. 1,500 whereas the applicition in suit 
No. 249 prayed for a temporary injunc- 
tion restraining the defendant from with- 
drawing a sum of Rs 700 out of tho afore- 
said Rs. 1,500. 

En spite of the wording of tho prayer 
and the wording of the order issued by 
the Township Court to the Sub-Divisional 
Court, on these applications, the ax^pli- 
cabions and the orders were in reality for 
attachment before judgment of the sum 
of Rs. 800 and 700 respectively which 
were claimed against the defendant in 
the two suits in the Township Court. The 
orders were cleirly made under the pro- 
visions of O. 38, Civil P C , and nob 
under 0. 39. The bond executed by the 
appellant, Maung Bi Kin therefore was 
one executed in pursu ince of tho provi- 
sions of R 9, O 38 The ruling in 
Manackjee v. Chettyar Firm (l) is appli- 
cable to the case and the appellant’s liabi- 
lity on the bond ceased as soon as the suit 
was dismissed by tho trial Court. The 
order of the lower appellate Court is set 
aside, and that of the Township Court is 
restored with costs, advocate's fee in this 
Court to be two gold Luohurs. 

S-N./r K. Order set aside 


Maung Da I^in v. Ma Pn^a Thin (Mya Bu, J.) 


(IJ A.l.U. 1927 Rang. 3i0=5 Rang. 492. 



1929 


0. K. R. M. K. Chettyab v. Ma IIta (Otter, J.) Rangoon 96 


A. I. R. 1929 Rangoon 95 

PlUTT AND OrXEa, JJ 

6\ K. li. M. Katfiiramn Ghettyar^ 
Appelliint. 

V 

Ma Hta — Respondeat. 

Miac Appoj.1 Nj. 2L of 19‘2S, Deeitlod 
on IZbli Ddce liber 1928, aj^iinst order of 
Diab. Juige, MindiLiy. 

LimitAtioi A^t, Art. 182 (i) — D^cree- 
hold-r applying to Cojrt whi^h pata^d 
decrea ijsj^noticis to jud jmant-d sbtor 
who was th-n o jtBid ■ that Conn’s jurisdic- 
sion <*Applicatioo mads bo.aa fide for exe- 
cuting decree — Applicatioi is to proper 
Court and Le^al — It is step in-aid o^ execu- 
tion— Civil P. C. O 21, R. 10 and S. 33. 

Application miio by dicrca-h jldor mjrily 
to issue notice to the jadgmant-d jbtor to pay 
the decretal amount, to the Court which 
passed the decree is not illegal or to an im- 
proper Court, although the judginant-d ib'or 
at the time was residing ouGsiia that Court's 
jurisdiction. And if such application is male 
In good faith for the purposi of cxocating the 
dcoreo, it will be a stjp-in-aid within th3 
meaning of Art 182 (5) : A 1. R. 11120 AIL. 93 ; 
A, I, n. 1922 Cui. 44aad 23 Cai. 5 )1, R L on. 

[P 95 0 21 

Ko Ko Gyi and Sanyal — for Appolldab 

Razak — for Rospondonb. 

Pratt, J — In Civil Saib No 224 of 
1923 of the Disbricb Courb of Mandalay. 
M'aung Cho obtained a decree against 
O. K. R M. Chetty on 19fch April 1924 
In Execution Case No 65 of 1927, Mi 
Hba, successor of the decree-holder, ap- 
plied to the District Court, Mandalay, on 
4th April 1927 tor notice to issue to 
ludgmont-debtor who was then resident 
in the Katha District, calling upon him 
to pay the decretal amount ani costs. 

A notice to show cause against execu- 
tion of the decree was posted at the 
house of the ]udginent-debtor, while ho 
was temporarily absent on 13tb April 
•ti days before the decree was due to be- 
come time barred. The judgment-debtor 
did nob attend Courb or show cause and 
the execution proceedings were closed on 
17th May 1927. 

lb was objected that a later application 
for execution was barred, it being con- 
tended that the proceedings in case 
No. 65 of L927 were not bona fide. The 
District Court held tbit the application 
in ease No. 65 was according to law and 
bona tide and held that the later applica- 
tion was nob barrel by limitation. 
Against that order the present appeal 
'was filed. It is oontended before us that 
the application in case No. 65 was not 
oompetent, that the correct course would 


hive been to apply for transfer of the 
proceeding to the Kath b Court in whose 
jurisdiction the ju Igiuent-debtor resided, 
since lie hi'l no property in the Mand- 
alay District. The dooree-hjldor did not , 
however, apply fjr execubiii agiinsb the 
property or porsm of tlio juJg no it-debtor, 
but inof'ely for issue ot a notice to the 
]u Ig nent-debtor bo piy up the amount 
due on the decree with costs 

She h id only obtained a succession 
certiliobte ami miy well hive tbouglit 
issue of a notice, as a preliminary step, 
might be productive, since the judgment- 
debtor was a banker in business as such 
No authority h la been cited for the il- 
legility of issue of such a notice through 
another Court to a judgmont-dohtor, who 
his ceisel to reside within the jurisdic- 
tion of the Court which granted the 
decree, and we are nob prepared to say 
the notice was nob competent. Until the 
decree- holder desired execution by arrest 
or attachment of property there was no 
necessity for transfer of the execution 
proceedings to the Katha Court. 

We are of opinion it is impossible tn 
hold that under the circumstances the 
applicition was merely colourable and 
raide for the sole purpose of keeping the 
decree alive or with no intention of tak- 
ing out execution or a stop-in-aid The 
criterion in such cases as pointed out 
in the Allah ibid Cise of Skeo Pramd v. 
Narami Dai (l) is whether the applica-i 
tion was made in good faith to secure 
execution, or to take a step-in-aid of 
execution, or was merely colourable with 
a view to give a fresh starting point foH 
the period of limitation. 

Wo consider the application for issue' 
of notice was, as the District Court hold,' 
nude in good faith, and, it it was not an 
application for execution, must yet be' 
considered to have been a step-in-aid' 
within the moaning of Art 182, Cl 5 of 
the schelule t.^ the Limit ibion Aot. The 
appeal is dismissed with costs. Advocate- 
fees 3 gold mohurs. 

Otter, J — I agree. There is some auth- 
ority lor holding that an application such 
as w IS mide in the present cise may be 
an edective step in-aid to save limitation: 
see Safaya Chandra v Paresh Nath (2) 
and Uopai Chandra v. Gomin Das (3). 
I see no reason bn think thit m applica- 

(L) A L di. L ix J All. Jj— ao A.i. Aud. 

U) A I. R. LIJJ Okl. 44. 

(i) LiaJdJ -25 Oil. 3J4— j 0. W. N. ^66 
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fciofi for notice to iasno which (as it 
turned out) had to bo executed through 
mother Oourb was not made in accordance 
with law and to the proper Court 

But (apparently) we must be satisfied 
that the application was made bona fide 
for the purpose of obtaining execution : 
S03 Shro Prasad v Naraini Bai (l) and 
cases cited, t think it was so made in 
this case A succession certificite had 
to be obtained, and further application 
was made within a short time 

•=1 k/ij k Appeal dismissed 

AIR. 1929 Rangoon 96 (1) 

Cak and Maung Ba, -TJ 

Ma Dan — Appellant 

V. 

Tan Chong San and otheis — RosptUs. 

Civil Misc Appeal No 5 of 1923, Deci- 
ded on 2fird August 1928 

Limitation Act, S. 12— Extension of time 
— -Limitation Act S. 4. 

Whore the tunc for filing an appeal expiroR 
during vacation and tho appellant applies for 
copies on tho day tho Court ro-op mis, an appeal 
filed on the day next after the issuing of the 
copies la within time 19 AIL 31i and 25 Bom. 
584, Foil. [P on C ll 

A G. Bose — for Appellant. 

Choon Fong—iov Respondent 1. 

Facts — An order was made against 
the appellant on 7th December 1927 by 
the original side Judge. Tho period of 
20 days for filing the appeal expired dur- 
ing tho Xmas vacation when the Court was 
closed No application had been made 
till then for copies of tho judgment and 
the decree. On 3rd January i. e. the day 
the Court reopened an application was 
made for copies of the judgment and 
decree and tho appeal was filed on the 
day next after obtaining copies. The 
question was whether the appellant could 
claim the benefit of S. 12, Lira. Act. It 
being fouud convenient to dispose of the 
preliminary question first, the case was 
posted for 23rd August 1928 on which 
the Court passed the following order. 

Order — Bose for appellant. Choon 
jFong for respondent Tan Chaung San 
.Others absent. On the question of limi- 
jtation we think, following the cases re- 
ported in Siyadalunnissa v. Muhavimad 
\^Mahinud (1) and Tukaram Gopal v. Pa- 
\ndurang (2) that the appeal was in time. 
'Appeal admitted. 

n D. Appeal admitted. 

nfiriiSeTjTo Anr8r2=(iH77yAy w. nt 767 

(2) [1901] 25 Bom. 604=3 Bom. L. R. 143. 
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Maqng Ba, J. 

Maung Pan Clainq and another 
pellants. 

V. 

Maung Mo a id another — Respondents, 

Special Second Appeal No 401 of 1928,. 
Decided on 18th February 1929, against 
deoroo of Addl. Dist Judge. 

Civil P. C., O. 2, R. 2 — Scope — Intereit. 

Covenant to p.iy mborcst unless distinct 
from and indopendont of claim for principal 
cannot be basis of suit. [P 06 0 2] 

S Ganguh — for Appellants 

Ba So for Rospoudcuh^ 

Judgment Respondents brought a 
suit for recovery of tho amount duo on- 
a promissory-note As tho promissory- 
note was not duly stamped they were 
allowed to fall back upon the original 
cause of action Part of the considera- 
tion of the proinissory-noto was a sum of 
Rs. 210 duo as arrears of interest on a 
mortgage-bond Township Judge was of 
opinion that the fact of the said arrears 
of interest being duo should bo proved liy 
the respondents and holding that they 
liad failed to piove the same disallowed- 
that claim 

Tlie Additional District Judge thought 
that the other party should prove that 
they had paid the said arrears of inte- 
rest and holding that they had failed tr> 
do so decreed that claim. 

The learned Additional District Judge 
has failed to ascertain whether the origi- 
nal mortgage-deed contains a covenant to 
pay interest which is distinct from and 
independent of tho claim of the mortga- 
gees to recover the principal sum, so that 
a non-payment of interest may give rise 
to a separate cause of action. On refer- 
ring to the mortgage-deed, I find that it 
does not contain such a covenant. The- 
deed simply states that Rs 500 was bor- 
rowed at 2 p. c p m.p on the security of 
a house and its site that the principal 
and interest should be paid on demand, 
and before such payment is made tho 
secured prope-ty should nob bo alienated. 

As there was no distinct cause of ac- 
tion in rrspect of interest the District. 
Court was wrong in giving a decree for 
the arrears of interest The appeal is 
accepted and the decree of the District 
Court is set aside with costs through- 
out. 
v.v. 


Appeal allowed 
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Full Bench 

Rutledge, C. J., Maung Ba and 
Brown, JJ. 

U Po Hla — Applicant. 

V. 

Ko Po Shein — Respondent 

Criminal Ref. No. 1 of 1929, Decided 
on GtlilMaroh 1929 in Criminal Revn 
No. G07.B of 1920, D/- 12fcli January 1929 
against order of Diat. Magistrate, Pyapon 

^ ^ Criminal P. C., S. 520— Accused ac- 
quitted — Both District Magistrate and Ses- 
sions Judge can interfere with trial Court’s 
order under S. 517 — Accused convicted by 
First Class Magistrate — No appeal to Ses- 
sions — District Magistrate can interfere with 
his order under S. 517 : 6 Rang, 259=A. J. R. 
1928 Rang, 240— 111 I. C. 878, Overt iilrd. 

In the case of an acquittal by the trial 
Court, both the Seaaiona Judge and District 
Magistrate as a Court of revision have power, 
under S- 520, to interfere with the order of the 
trial Court passed under S. 517 regarding dis- 
posal of property m respect of which the 
ofEeuoe was committed and in the case of a 
conviction by a First Class Magistrate the 
District Magistrate has, in the absencj of an 
appeal to the Sessions Court, power to interfere 
with ail order passed under S 517 by the trial 
Court . 6 Rang. 2S9~A. 1. R. 1928 Rang. 
240=111 I. C. 878, Overruled , A, /. R. 1923 
Rang. 227 , 3 Cal. 379 and 9 Mad. 448, Ap- 
proved. [P 97 C 2 , P 99 C 1] 

Ba Thaung — for Applicant. 

Order of Reference 

Maung Ba, J. — In Criminal Regular 
Trial No 79 of 1928 of the Sub-Divisional 
Magistrate of Kyaiklat, the accused Ma 
Su was convicted of an offence under 
S. 406, I. P 0. and the Magistrate, 
further under S. 517 (l). Criminal P C. 
ordered the exhibit property which con- 
sisted of certain loose diamonds to be 
returned to the complainant, one Maung 
Po Shein. The property was seized from 
the possession of three persons, Maung 
Hla Ba, Maung Po Hla, and Ma Ma Gale, 
and the two latter filed appeals against 
the order of the trying Magistriite, direct- 
ing the return of the property to Maung 
Po Shorn, before the District Magistrate, 
under S 520. Criminal P. C The Dis- 
trict Magistrate in his order has upheld 
the order of the trying Magistrate. 

T^laung Po Hla has now applied to this 
Court for revision of the order of the 
District Magistrate and the question 
arises as to whether the District Magis- 
trate had jurisdiction to pass the 
1929 R/13 
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order oomplained of The Sub-Divisional 
Magistrate was a First Class Magistrate 
and in the case of Emperor v. Nga Po 
Chit (1), it was held by a Bench of bhie 
Court that in the absence of an appeal to 
the Sessions Court from a conviction by 
a hirst Class Magistrate, the District 
Magistrate had jurisdiction as a Court of 
revision to interfere with an order passed 
by the trial Court under S 517, Criminal 
P. 0. On the other hand, in the case of 
Maung Mr a Tun v. Maung Kra Zoe Pru 
(2), Das, J., has held that when the trial 
Court acquitted the accused on a charge 
oL criminal misappropriation and passed 
an order under S. 517, Criminal P C. for 
the disposal of the exhibit property, the 
Sessions Judge had no jurisdiction to 
interfere with the order passed by tho 
trial Court under S 517 These two 
decisions appear to be conflicting and in 
order to dispose of the matter now before 
me I consider that the following questions 
should bo referred to a Full Bench for 
decision : 

** (l) Whether, in the csiso of an acquittal 
by the trial Court, the Sessions Judge or Dis- 
trict Magistrate as a Court of revisiou has 
power under S. 520, Criminal P. C. to interfere 
with the order of the trial Court passed under 
S. 517, Criminal P. 0., regarding tho disposal 
of the property in respect of which offence was 
committed ; and (2) Whether, in tho case of a 
conviction by a First Class Magistrate the 
District Magistrate has, in the absence of ac 
appeal to the Sessions Court, power to inter- 
fere With an order passed under S. 517, Crimi- 
nal P. C. by tho trial Court. ” 

Opinion 

Two questions have been referred to us 
in this reference : (The questions referred 
quoted as above). There are two con- 
flicting decisions of this Court bearing oa 
this p9inb In the case of Maung Mra 
Tun V Ma Kra Zoe P/ jt (2) the trial 
Court had acquitted an accused on a* 
charge of criminal misappropriation of a. 
pair of diamond nagata, and ordered tho 
nagits bo be returned to the complainant. 
Das, J , held that, as the trial Court has 
acquitted the accused there could be no 
appeal to tho Sessions Court and, there- 
fore, the Sessions Court had no jurisdic- 
tion to interfere with the order passed 
by the trial Court, nor had it any revi- 
sional power in the matter. 

The decision of a Bench of this Court 
in Empeior v Nga Po Chit (l), does nob 
appear to have been brought, to the notice 

(1) A.I.R. 1923 Rang. 227 = 1 Rang. 

(2) A.I.R. 1928 Rang. 240=0 Rang. 259. 
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of the learned Judge in Maung Mra Tuns 
case. In that case Nga Po Chit had been 
convicted of criminal broach of trust in 
respect of three sowing machines by a 
First Class Magistrate Nga Po Chit 
did not appeal, but on application by the 
complainant the District Magistrate re- 
vised the order of the trial Magistrate as 
to the disposal of the sewiug machines. 
It was held that the District Magistrate 
had jurisdiction to pass the order, al- 
though there had been no appeal and in 
any case no appeal would have lain to him 

Section 520, Criminal P C , lays down 
that : 

^'anj Court of appeal, confirmation, rofcrence 
cr revision may direct any order under S. 517, 
S. 518, or S. 510 passed by a Court subordinate 
thereto to be stayed pending consideration by 
the former Court, and may modify, alter, or 
annul such order and make any further 
orders that may be just." 

Sections 517, 518 and 519 deal with 
orders as to the disposal of property be- 
fore a criminal Court, or regarding which 
an ofi'ence appears to have been com- 
mitted The meaning of S 520 was con- 
sidered by a Bench of the Bombay High 
Court in In Re Khema Rukhad (3). In 
that case a First Class Magistrate had 
acquitted certain accused who were 
charged with theft of cattle and had 
directed the cattle to be given back to 
accused 1. On application, the Ses- 
sions Judge had modified the order as 
4o the disposal of the cattle It was held 
that the Court of Sessions was nob a 
Court of appeal within the meaning of 
S. 520, as an appeal from the order of ac- 
quittal would have lain in the High 
Court, and that it was not a Court of 
revision, as the Court of revision was 
also the High Court. This decision was 
followed by a single Judge of the High 
Court of Allahabad in the ease of Em~ 
peror v. Dehi Ram (4) and Das, J., fol- 
lowed these two rulings in Maung Mra 
Tun* 8 case (2). 

A different view of the law, however, 
been taken by the High Court of Allaha- 
bad in the earlier case of Empress of 
India v Ntlambar Babu (5). Judgment 
in that case was delivered in 1879 when 
the present Code of Criminal Procedure 
was not in force. It was held under the 
•old Code that when a Magistrate had dis- 

(3) [1918] 42 Bom. 664=45 1.^501=20 Bom. 

L.B. 395. 

(4) A.I.R. 1924 All. 675=46 All. 023. 

<5) [1879] 2 All. 276. 
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charged an accused person and passed 
orders as to the disposal of the property, 
the Sessions Judge was a Court of appeal 
and any one aggrieved by the order should 
have applied to him. This decision was 
followed by the High Court of Madras in 
the case of Queen Empress v. Ahmed (6). 
In that case the accused had been ac- 
quitted and Brandt, J., observed in his 
judgment : 

.... It seems to rno that the worjiug 
of the section is sufiTLcioiit to show that the 
Sessions Court, as the Court to which appeals 
ordinarily lie from the decisions of the First 
Class Magistrate by whom this case was tried, 
had power to dispose of the question." 

The Calcutta High Court took a simi- 
lar view of the law in the case of Em- 
peror V. Joggeshu Mochi (7) The sec- 
tion corresponding to S 520 of the Pre- 
sent Code, and the Code then in force was 
S 419, and Anslie, J., remarked : 

“The words "Court of appeal" in that sec- 
tion are not necessarily limited to a Court 
before which an appeal is at the moment pend- 
ing. It may very often happen, as in this 
case, that the question of the propriety of an 
order under S. 418 for the disposal of any pro- 
perty produced before the Court may in no way 
concern the convicted person, and wo think it 
unreasonable to put such a construction on 
S. 419 as shall make the power of the Judge to 
modify, alter or annul a Magistrate’s order 
affecting one, contingent on the accident whe- 
thei person has or has nob chosen to appeal." 

It appears therefore, that the narrow 
interpretation of the terms of S 520 ad* 
opted in the recent rulings of the High 
Courts of Bombay and Allahabad is not 
the view that has been taken by the High 
Courts of Madras and Calcutta and that 
the decision of a Bench of this Court in 
Nga Po Chit's case (l) is supported by 
previous judicial decisions We agree 
generally with the reasoning of the late 
Ma Oung, J., in Nga Po Chit's case (l). 
We see nobbing in the terms of S. 620 of 
the Code justifying the view that the 
words "Court of appeal" in that section 
mean only a Court to which either of the 
parties to the criminal case has appealed 
or could appeal. Without the section, 
when a party to a criminal case has ap- 
pealed, the Court of appeal would have 
ample power to piss the necessary orders 
under S. 423 of the Code. Similarly it 
seems to us that the words "Court of 
revision’* cannot interpreted in the 
narrow sense suggested. The High Court 
in dealing with cases in revision has am- 

^ (6) [1886] 9 Mad. 448. 

(7) [1877] 3 Oal. 379. 


U Po Hla V Ko Po Shein (FB) 



1929 

pie power under the provisions of S. 439 
to pass orders as to the disposal of pro- 
perty in cases which may come before it 
in revision and the provisions of 8. 620 
are unnecessary to give it this power. 

All First Class Magistrates are sub- 
ordinate to the District Magistrate of .the 
District, and either the Sessions Judge 
or the District Magistrate can under S. 
435 call. |{or any proceedings of any in- 
ferior criminal Court in revision The 
Sessions Judge and the District Magis- 
trate are therefore both “Courts of revi- 
sion” with regard to the proceedings of a 
First Glass Magistrate within their ter- 
retorial iurisdiction Their jurisdiction 
is a concurrent one as it is in the case of 
revisional powers generally, and it does 
not seem to us that their jurisdiction in 
the matter is in any way dependent on 
the question whether an appeal has been 
filed or could be filed, against the original 
order of acquittal or conviction in the 
case concerned Wo therefore, answer 
both the questions referred in the affirm- 
ative. 

D.D, Questions answered 
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Kutli:i)ge, C J , and Biiown, J. 

T. Gopalaswamy Appel- 

lant 

V. 

P'. ii Meenakshi and another — 

Kespondonts 

Civil Misc. Appeal No 69 of 1928, De- 
cided on 4th January 1929. 

^ Succesiion Act (1925), S. 218 — Member 
of joint Hindu family is not as such entitled 
under S. 218 to administration of estate of 
it! deceased member — S. 250 has no appli- 
cation — Succession Act (1925), S. 250. 

A membor of an undivided Hindu family 
during his life is enbiblod bo bho beneficial 
inboresb in the family osbate, but on hia death 
that inberesb immediately oeasea, and the 
whole beneficial intorost in the csbato belongs 
to the other members of the family. A mem- 
ber of a joint undivided Uindu family there- 
fore IS not as siioh a person enbiblod under 
S. 218 to an administration of the estate of a 
deceased membor of the family A. J. R. 192il 
Pat. 96; 56 P. R. 1919 and A. I. R. 1924 Raiuj. 
329, Rel. on; S. 250 has also no application in 
such a case. [P 102 0 1, 2] 

Aiyangar aad Tambi — ^for Appellant. 

Hay and Sastri — for Respondents 

Judgment.— The property in dispute 
in the present case is biie estate of one 
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Tanjore Ramaswamy Massilamany Pillai, 
deceased. The appellant Tanjore Rajua- 
Bwamy Gopalswamy Filial applied on th& 
original side of this Court for Letters of 
Administration to the estate of the de- 
ceased on the ground that he was the- 
brother of the deceased, that they formed 
between thorn a joint undivided family 
under the Hindu law and that he wae 
therefore the only heir and legal represen- 
tative of the deceased. The deceased 
left surviving a*wife, Meenakshi Ammal 
the first respondent and a daughter 
Padamabhai, the second respondent The 
two respondGiifca opposed the application 
for Letters. They denied that the appel- 
lant and his brother formed a joint un- 
divided Hindu family. 

Issues were framed, and a large amount 
of evidence was recorded but the case wa& 
decided on a point of law. By consent of 
tho parties a preliminary issue of law 
was fixed. 

**Can Lobtera of Adminiabrabion bo granbed 
bo the surviving member of a joint Uindu 
family in respocb of bho proparby of that 
family”? 

The learned trial Judge was' of opinion 
that under the Mitakshara School of 
Hindu law, to which the parties belongs 
the property of a joint Hindu family 
passed on the death of one of the members 
not by Buccossion, but by survivorship 
aad that the surviving member of a 
family was not an heir to the de- 
ceased, and was therefore not a person 
to whom Letters of Administration could 
be granted. 

The learned Judge did not deal in his 
judgment with special cases in which the 
general rule as to the giant of Letters is 
not followed Ilis finding was merely to 
the ellect that in such a case, the surviv- 
ing member of a joint family was not a 
person to whom Letters could be granted, 
under the provisions of S 218, Succession 
Act The section lays down that: 

'*lf tho deceased has died intestate, adminis- 
tration of his estate may bo granted to any 
person who according to tho rules for the dis- 
tribution of tho estate applicable in tho caso 
of such deceased, would be entitled to tho 
whole or any part of suoh doccased's csbato.” 

A large number of decided casos havo 
been cited to us on tho subject. The 
majority of these cases deal with the 
question of Court-fees payable on tho 
grant of Probate or Letters of Adminis- 
tration and are not therefore directly 
applicable to the point at issue in tho 
present case. 
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In In the goods of Pokurmall Augur- 
uallah (l), an application was made for 
probate of the will of a Hindu who was 
governed hy the Mitakshara law. During 
his life, the testator had purchased cer- 
tain property out of the income of the 
ancestral estate. It was held that, al- 
though the property vested in the mem- 
bers of the joint family as tenanbs-in- 
common it vested in them as trustees for 
all the coparceners and that all the pro- 
perty surviving in the estate of the de- 
ceased was property held hy him in trust 
and therefore not liable to duty. In the 
matter of Dasu Manavala Chetty (2) a 
different view as to the payment of 
‘Court-fees was taken. In that case the 
•deceased died intestate and Letters of 
Administration was applied for It was 
held that Court-fees must be paid on 
the share which the deceased was en- 
titled to claim by survivorship. In 
the case of Kashinath Parsharavi v. 
Gouravabai (3), an application was made 
for the will of a joint Hindu family and 
it was claimed that Court-fees were not 
•payable It was held that what had to 
be looked at in such cases was the estate 
nctually specified in the will and not the 
estate which could legally be disposed of 
by the will It was therefore held that 
the full Court-fees were payable. In 
Eeshavlal Punjalal v. Collector of Ahme- 
dahad (4) the question was whether 
Court-fees were payable on an applica- 
tion for Letters of Administration. In 
that case it was held that where an 
estate consists of a share of a Hindu 
joint family property no Court-fees were 
payable. ^ 

In all these cases the solo question for 
decision by the Court was as to whether 
Court-fees were or were not payable In 
no case bad there been any opposition 
to the grant of Probate or Letters of 
Administration In the matter of Dasu 
Manavala Chetty (2) Miller, J., did state 
in his judgment: 

"1 have no doubt that tho appellant is a 
person to whom Letters of Administration 
may be granted under S. 23, Probate and Ad- 
ministration Act.” 

But this point was not really a point 

(1) [189C] 23 Cal. 980—1 C. W. N. 31. ~ 

(2) [1910] 33 Mad. 93=4 I. C. 1064=19 M. 
L. J. 591. 

(3) [1915] 39 Bom. 245=20 I.C. 473=17 Bom. 
L.R. 169. 

(4) AIR. 1924 Bom. 228=48 Bom. 75 
(F.B.). 
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for decision in the case and was dealt 
with very shortly. 

We have been referred to the dictum 
of the Privy Council in the cape of Brij 
Harain Mangla Prasad {b). At p 103 
{of 46 All.) of the judgment in that case 
their Lordships averred: 

‘‘It 15 true that the point was not actually 
taken so far as appears in any of these cases 
but when a long senes of cases extending over 
a long period of time, when parties were re- 
presented by eminent counsel are decided in a 
way, where if a plea which was evident had 
been taken and upheld, the decision would 
have been the other way, there arises an irre- 
sistible conclusion that the plea was not taken 
because it was felt to be bad.” 

It is suggested that, as in all these 
cases, which were decided under the 
Court fees Act, Probate or Letters of 
Administration were actually granted 
and no objection was raised to their 
grant, the oases are all in favour of the 
view that the grant of Probate or Letters 
could legally be made. We do not think 
that there is very much force in this 
suggestion In none of these cases cited, 
does it appear to us that there was any 
one interested in opposing the grant of 
Probate or Letters. In no case were the 
parties represented by eminent counsel, 
whose cases would have served by raising 
a plea that the grant of Letters or Pro- 
bate could not be made. We do not 
therefore think that these cases are of 
very much assistance to us for the deci- 
sion of the present case 

A case which appears to us to be more 
relevant is that of the Bank of Bombay 
V Amhalal Sarabhai (6) In that case a 
suit was filed by the son of a deceased 
Hindu, with whom he was joint and un- 
divided against the Bank of Bombay to 
have certain shareB in the Bank trans- 
ferred to his name, from that of his 
father as the sole surviving coparcener 
Under S. 23, Presidency Banks Act 1876, 
when by the death of any proprietor or 
shareholder his stock or shares shall 
devolve on his legal representative, the 
Bank shall not bo bound to recognize 
any legal representative of such proprie- 
tor or shareholder, other than a person 
who has taken out from a Court having 
jurisdiction in this behalf probate of the 
will or Letters of Administration to the 
estate of the deceased. It was contended 
on behalf of the Bank that under this 

(5) a7l R. 1924 P.C. 50=46 All. 95=-51 lT. 

129 (P.O.). 

(6) [1900] 24 Bom. 350=2 Bom. L. R. 467. 
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section they were not bound to recognize 
the plaintiff, unless ho took out Letters 
of Administration. The trial Judge held 
that the property of a joint undivided 
Hindu family did not on the death of 
a member of that family devolve on 
'his legal representative, and that 
this section was therefore no bar to the 
bringing of the suit But on appeal this 
-view of the law was held to be incorrect. 
In the course of the judgment in the ap- 
ipeal Court which was delivered by Jen- 
kins, C J., the following passage occurs ; 

“It la said that inaainucb as the beneficial 
interest in the share passed by sutviTorahip, 
the share would not according to the words of 
the section, vest in the executor or adminis- 
trator. But this argument is founded on an 
obvious fallacy, it confuses the legal title and 
the beneficial interest, and assumes that be- 
cause the beneficial interest has survived, the 
legal title must follow suit. But as 1 have 
, pointed out, it is with the legal title alone that 
we are concerned, and that has not survived. 
AVe have not at present to consider in what 
way representation should be taken out or 
what duty should be paid ; it is suflicieut to 
diold, as in my opinion we should, that the 
.present is a case in which S. 23, Presidency 
.Banks Act, applies, and that, if the Bank so 
requires. Probate or Letters of Administration 
must bo produced.” 

There is no direct liinding here on the 
►question of law now before us. although 
difficulties might well arise out of this 
decision in the case of a joint Hindu un- 
divided family, if the surviving raem- 
ibers of the family were not competent 
to take out Letters of Administration. 
The difference here is pointed out bet- 
ween the legal title and the beneffeial in- 
terest and it may be argued on behalf of 
the appellant that, although the beneff- 
oial interest in the property passes by 
survorship, the legal title vests in the 
legal representative of the deceased. It 
does not seem to us, however, that this 
would help the appellant in the present 
case. It may be a good argument in 
favour of the view that Letters of Ad- 
ministration can be taken out in respect 
of an undivided joint Hindu family estate, 
But it by no means necessarily follows 
that a surviving member of that joint 
family is one of the persons entitled to 
Letters. 

Three cases have been cited to us, 
which directly supports the view of law 
taken by the trial Judge. In the case of 
Kali Kumar v Mt. Munabati Kuman 
(7) it was held that a member of a joint 
1. rtri923 Pat. 96. 


Hindu family could not apply for Letters 
of Administration to the estate of the de- 
ceased member of that family. The judg- 
ment of the Court in that case is very 
short and it does not seem to have been 
reported in an official report of the Court. 
A similar view was, however, taken by the 
original side of this Court in Ramagirt 
Guruvaya Naidu v. Govindammah (8) 
In the course of his judgment in that 
case Beasley, J remarks, 

“In this case, according to Mr. Naidu the 
property is the property of the joint Hindu 
family and he is not claiming therefore any 
property of the deceased but is disputing hia 
right to deal with hia property as hia own. He 
has not therefore such an interest in the 
estate of the deceased as entitles him either 
to oppose a grant of Letters of Administration 
to the alleged son or himself to ask for Letters 
of Administration.” 

And a similar view was taken by the 
Chief Court of the Punjab in the case of 
Mt. Uttam Debt V Dina Nath (9) It 
appears therefore that such direct autho- 
rity as there is on the point before us for 
decision supports the view taken by the 
learned trial Judge. 

The only person entitled to the grant 
of Letters under S 218, Succession Act, is 
one, who according to the rules for the 
distribution of the estate applicable in 
the case of such deceased, would be en- 
titled to the whole or any part of the 
such deceased’s estate and the question is 
whether the survi'][ing member of a joint 
undivided Hindu family is entitled to any 
part of the estate of a deceased member 
of that family. The view taken by the 
Chief Court of the Punjab, and by Beas- 
ley, J of this Court in the two cases to 
which we have referred was that the 
surviving member would not be entitled 
to the whole or any part of the decease’s 
estate, because on the death of the de- 
ceased no estate in the joint family pro- 
perty remained in him at all, such estate 
as he had previously held passed at once 
to his survivors on his death 

The general principles applicable in 
Hindu Law in such cases aro explained 
in Mayne’s Hindu Law, S 246 : 

“There is no such thing :is siiccossion pro- 
perly so-called, in an undivided Hindu family. 
The whole body of such family consiBfcmg of 
males and females, oonstitiite a sort of cor- 
poration, some of the members of which arc 
coparceners, that is, persons who on partition 
would be entitled to demand a share, while 
others are only entitled to maintenanoe. In 
Malabar and Ganara, where partition not 

(8) A. I. R.^*24 Ra n gVs 29. 

(9) [1919] 56 P. R. 1919=51 1. C. 651. 
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allo^ve(l, tho idea of heirship would never 
present itself to the mind of any member of 
the family. Each person is simply entitled to 
reside and bo maintained in tho family house, 
and to enjoy that amount of affluence and 
consideration which arise from his belonging 
to a family possessed of greater or less wealth. 
As he dies out his claim ceases, and as others 
are born their claim arises. But the claims of 
each spring from tho mere fact of their en- 
trance into tho family, not from their taking 
the placo of any particular individual, deaths 
may enlarge the benefioial interest ' of the 
surviVors, by diminishing the number who 
have a claim upon tho common fund, just 
as births may diminish their interest by in- 
creasing tbo number of claimants. But al- 
though tho fact that A is tha child of B in- 
troduces him into the family, it docs not give 
him any deliuite share of the property, for B 
himself has none. Nor upon the death of B 
does he succeed to anything, for B has left 
nothing behind to succeed to. Now in every 
part of India whero Mitakshara prevails tho 
position of an undivided family is exactly the 
same, except that within certain limits each 
male memVier has a right te claim partition, if 
he likos. But until they elect to do so, the 
property continues to devolve upon tho mom- 
bers of the family for tho time being hv sur- 
vivorship and not by succession.” 

We do not understand the correctness of 
these principles to be questioned A 
member of an undivided Hindu family 
during his life is entitled to the bene- 
ficial interest in the family estate, but 
on his deatli that interest immediately 
ceases, and tho whole benoheial interest 
in the estate belongs to the other members 
of the family. There is no succession to 
tho deceased’s estate, because he has left 
nothing to succeed to No part of the 
joint family estate is therefore the de- 
ceased's estate within the meaning of 
S. 218, Succession Act, and it therefore 
seems to us to follow that a member of a 
'joint undivided Hindu family is not as 
suoh a person entitled under S. 218 to an 
administration of the estate of a deceased 
member of tho family It may be as 
suggested by the judgment of Jenkins, 
C J , in the case of Bank of Bombay v 
Amhalal Sarahhai (6) that there is no 
certain legal title of the deceased which 
remains in existence after his death and 
vests in his legal representatives But if 
that is so, it is nob a member of tho 
family estate who obtains that title as 
such but his heir, and we do not under- 
stand it to be disputed that for the pur- 
poses of the Succession Act the heir in 
the present case is tho widow or his 
daughter and not the appellant If there- 
fore there is a legal title still surviving, 
that is not property to whicli tho appel- 
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lant as a member of the joint undividec} 
family is entitled, we are therefore of 
opinion that the general question has 
been correctly answered by tho learned 
trial Judge 

It has been suggested that even though 
we hold that the appellant is not entitled 
to Letters under S 218, his claim should 
nevertheless be oonsiderod under S. 250 
or 251. 8. 250 hardly seems to us to bo ap- 
plicable to a ease of the present kind. It 
may be that the appellant could have 
made out a case for the grant of Letters 
of administration under S 251. It is 
pointed out to us on behalf of the res- 
pondents what the appellant really wants 
to claim is entirely opposed to tho in- 
terests of the estate of the deceased He 
claims that the property is his and does 
not belong to the estate at all If that 
he so, there are obvious objections to his 
being made the legal representative of 
the deceased It is possible that circum- 
stances might arise in which it would 
bo necessary to override these objections 
and grant of Letters of Administration to 
tho survivor of a joint family, but it does 
not seem that these questions properly 
arise in the present case. 

The application for Letters was clearly 
filed under the provision of S. 218, Suc- 
cession Act The appellant claimed to 
be entitled to administration of tho 
estate as of right He did not claim that 
such special circumstances existed that 
tho ordinary rule should not be followed 
and that S 254 should bo applied Tho 
case in the trial Court appears to havo 
been decided by consent on tho issue of 
law, which was framed and we do not 
think that tho appellant should be al- 
lowed to make out a fresh case for ' him- 
self now. 

The result is that we see no sufficient 
reason to interfere with the orders passed 
by the trial Court and we dismiss th& 
appeal with costs. 

UK. Appeal dismissed. 

^ ^ A I. R 1929 Rangoon 102 
Full Bench 

Eoutledgk, C j., Cabr ano 
Brown, JJ. 

Comymssioner of Income-tax 
v 

Chan Lo Chuan — Assessee. 

Civil Misc Application No 13 of 1928, 
Decided on 18th February 1929. 

(b) Income tax Act, (11 of 1922), S. 66— 
High Court cannot interfere with finding of 


CoMMR. Income-tax v. Chan Lo Chwan (FB) 



1929 CoMMB. Income-tax v. Chan lo Chwan (FB) Rangoon 103 


fact regarding completeneiB or genuineneii 
of ■latement. 

Whebhar a sbatemont given by the accused 
is incomplebe and fraudulent or not, is a 
question of fact for the detorminabion of the 
Income-tax authonbies and not a question oil 
which High Court can interfere. [P 103 C 1,2] 
^ ^ (b) Income-tax Act (11 of 1922), S. 13 
— AtseBBee not making honest statement — 
Random assessment can be made. 

If an assessee does not choose to mahe an 
honest statement of account, so that the 
amounts o%profita may bo strictly determined, 
he cannot complain if a random assessment is 
made upon him. Maepherson v. Moore, 6 Tax 
Cases at pp. 114, 115 ReL on. [P 103 0 2] 

^ ^ (c) Income-Tax Act, (11 of 1922), 
S. 23 (2) — Income-tax officer not satisfied 
Ahat statement is genuine or complete — 
Notice stating particulars and grounds of 
objections should ordinarily issue — Assessee 
persistently making false returns — Such 
notice is not obligatory. 

In an ordinary case, particulars in respect 
of which and the ground on which the 
Income-tax oChoer thinks that the statement 
was either not genuine or eomplete ought to 
be given in a notice, especially in cases where 
the objoction is that the accounts are m- 
oomplote. But whore the finding is that the 
4 ftCGountB of the assessee in previous years as 
well as in the cuirent year were not genuine 
but meroly cooked for Income-tax purposes, 
the Income-tax officer is under no obligation 
either un law or in common fairness to set out 
■all the reasons which led him to como to such 
a conclusion. [P 104 0 1] 

Oovt Advocate — for Gommissioaer 
Cowasjee & Daniel — for Assessee 
Judgment — In compliance with an 
order of this Bench, in Civil Miscellane- 
ous Case No. 13 of 1928, the Commis- 
sioner of Inoome-Tax, Burma has stated 
a ease on the following points of law. 

Can an Income-T.ix Officer having rejected 
the accounts of an assessee as not being 
genuine proceed to make an assessment (1) on 
insufficint material and (2) without giving 
notice of his dissatisfaction to the assesses 
under S. 23 (2) of the Act ? 

In bis statement of the case, the Com- 
missioner reviews the circumstances at- 
tending the assessment of the present 
respondent, since the year 1922-23 
From this, it appears that the accounts 
any rate since the year 1924-25 have 
been rejected as incomplete and fraudu- 
lent and merely made up for Income-Tax 
purposes. The CommiBsiovier sets out 
the grounds on which the Income-Tax 
authorities were satisfied that the state- 
ment of account was incomplete and 
fraudulent and we consider that they had 
good grounds for forming such an opi- 
mion. Whether the statement is incom- 
fplete and fraudulent or not is a question 
iof fact for the determination of tbe 


Income-Tax authorities and not a ques-r 
tion on which this bench can interfere 
and indeed from the wording of the Re- 
ference this seems to be taken for granted 
as it assumes that the Income-Tax OHicer 
was within his rights in rejecting the 
accounts as not being genuine. 

The first question then is: Can he 
proceed to make an assessment on insuffi- 
cient material ? We think on this point 
the quotations which the Commissioner 
has made from the case of Maepherson k 
Go V. Moore (l) are vbry much to the 
point. In that case, no doubt MaePher- 
Bon k Co., had failed tn make any 
return but we quite fail to see why 
a party who has made a false return 
should bo in a better position than one 
who has failed to make any return. 
Mr. Cowasjee urges that S 13 only applies 
to the method and does not empower the 
Income-tax authority in any way. We 
cannot see any such limitation in the 
words of the proviso, which runs as 
follows : 

“ Provided thib if no method of accounting 
has been rjgularly employed, or if the method 
employed is such that in the opinion of the 
Income tax Officer, the income, profits and 
gams cannot properly be detected therefrom, 
then the compubation shall be made on such 
basis and in such manner as the Income-tax 
Officer may determine. ” 

In this case the Income-tax Officer 
clearly considered that the income, pro- 
fits and gains could not properly be detec- 
ted from the respondent’s statement, since 
he decided that that statement was not 
genuine He was consequently entitled 
to adopt whatever method he thought 
best. Adapting the words of the Lord 
President in Maepherson s oise already 
alluded to : 

" If Chan Ijo Chwan does nob choose to 
make an honest statement of account, so that 
tha amounts of profits may be strictly deter- 
mined, he cannot complain if a random assess- 
ment is made upon him by the Crown. ” 

For years, according to the Commis- 
sioner the firm has made defective and 
dishonest returns for the purpose of in- 
come-tax, and it is to be hoped that it 
will at last dawn upon them that honesty 
is the best policy and that this Court 
will not aid them in reducing the ad- 
ministration of the Income-tax law to a 
nullity. 

The second question in the reference is: 

" Can the Income-tax Officer make an assoas- 
ment without giving notice of his dissatisfac- 
tion to the a^os^ un der S. 2'dlJ2) of the Act?" 

U) [1913-16] 6 Tax Oases at pp. 114~& 115. ’ 
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On this point the Comniissioner states 
thfliti two notices wore issued under S 23 
(2) anti also an informal notice requiring 
the assessee’s attendance. The asse^see 
was examined on two occasions and his 
statements were recorded He admits 
that the assesses was not questioned on 
the specihc points whigh form the grounds 
for the olTicer rejecting the accounts The 
oonbroversy on this point seems to come 
to this . For the assossee it is urged that 
the Income-tax Oflloer should give him 
particulars in respect of which and the 
grounds on which he thinks that the 
statement was not genuine, oi on which 
it is incomploto We may say tliat there 
is no such provision in the Act, and that 
the Government Advocate's observation 
that lb was a matter for the legislature 
rather than the Court seems bo he jusbi- 
lied In an ordinary case, we have no 
hesitation in saying that such particulars 
ought to be given in a notice, especially 
in oases where the objection is that the 
accounts are incomplete Hero, however 
where blie finding is that the accounts of 
the asaessoo in previous years as well as 
in this year were not genuine bub merely 
cooked for Income-tax purposes, we do 
not consider that the Income-tax Officer 
was under any obligation either in law or 
in common faiinoss to sot out all the rea- 
sons which led liirn to come to such a 
conclusion Wu accordingly agree with 
the answers given by the Commissioner in 
respect of both questions and we order 
tho respondent to pay the Commissioner’s 
costs seven gold mohurs 

M N III K. Reference answeted 
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MaunCt Ba, J. 

Ma Than Yin ixnA another — Appellants 

V 

Sena Mahomed — Eospondent 

Special Second Appeal No 412 of 1928, 
Decided on 20th Februaiy 1929. 

Civil P. C., O 21, R 63 — After applying 
for removal of Blkachment, O. 21, R. 63 op- 
pliei for declaratory luit, and not Specific 
Relief Act, S. 42 

Whoro a party has applied for romoviil of 
Attaohmaiit from his share, the only remedy 
left IS to file a declaratory suit under O 21, 
H G3 and not a suit under Speoiflo Boliof Act, 
S. A2 A. I n 1921 Rang, 42 and A, I. R. 1920 
Rang 124, FolL [P 104 0 2] 


S T. Leong — for Appellants 

P S Sen — for Respondents. 

Judgment.— Appellant Ma Than Yin 
19 the daughter of U. Tha Aung by his- 
first wife Ma Ym Kywe, and appellant 
Ma Than Shwe is the daughter of U Tha 
Aung by his second wife Ma Thaiag Choa 
married Ko Po Min. 

Respondent Sena Mahomed obtained a. 
decree against Ma Thaing Chon and her 
second husband Ko Po Min, and in execu- 
tion of that decree attached a house and 
site Appellants claimed that the said hous& 
and Bite was tho hnapazone of U Tha 
Aung and his fust wife Ma Yin Kywo 
and in Civil Miso Nos 13 and 19 of 
1926 applied for the releasing of their 
shares m that property from attachment. 
For Sena Mahomed it was contended that 
questions of title could not be gone into- 
in such cases, bub that the claimant'^ 
proper remedy was to file a declaratory 
suit By consent the applications were 
accoidingly dismissed without costs on 
26th July 1926 The two appellants did 
not file their declaratory suit (li3of 1928) 
till the 27th January 1928 No conse- 
quential relief was asked for An objec- 
tion was raised on two grounds (l) 
that the suit was time barred under 
Art IL, Lim Aot and (2) that the suit 
was not maitibainable, as no consequen- 
tial relief was asked for The Township 
Judge overruled both the objections. 
The Additional District Judge took & 
different view He held that the suit 
must be treated as one under 0. 21, B. 
Civil P C , and not one under S 42, 
Specific Relief Act, and that Ait 11, 
Lim Act should be applied. 

Had appellants nob applied (or removal 
of attachment from their shares, they 
would have been at liberty to bring a suit 
under S 42, Specific Relief Act, as they| 
would then bo claiming a declaration of' 
their own light to property Since therel 
had been a claim under 0 21, R 58, 

Civil P C tho only remedy left was to: 
file a declaratory suit under R 63, of that 
order This view is supported by Pya' 
On Mg V Jl/a Ilia Eyu (1) and K R N 
A Firm v Po Them (2). 

The decision of the District Court waa 
correct and this appeal is accordingly dis- 
missed with costs 

P D 'r K Appeal dismissed. 


fl) A I. R. 1924 Rang. 42—1 Rang. 431. 
(2) A. I. R. 192G Rang. 124=4 Rang. 22, 
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Brown. J. 

Lan Thn Ngan — Applicant. 

V. 

Ma Mya Kyin — Bespondenfc. 

Civil Revn. No. 152 of 1928, Decided 
on 6bh February 1929, against order of 
Dist. Judge. 

(a) Civil C., O. 43 (1) (w)-Appeal 
must be confined to groundi allowed under 
R. 7, O. 47. 

AUhough an appeal lies agauist au order 
granting a review application that appeal can 
only be entertained on one of the grounds sot 
forth ill R. 7. O. 47 . A. I. R. 1927 Lah. 435, 
41 Cal. 746; A. 1. R. 1928 Rang. 177, Foil. 

[P lOG G 1] 

(b) Civil P. C., O. 47, R. 7— Scope— Allow- 
ing appeal on any other ground is acting 
without jurisdiction and is liable to be set 
aside in revision. 

The contention that if the Court wrongly 
applies the provisions of R. 1, the Court has 
acted m contravention of the provisions of 
R. 4 cannot be upheld if after bearing in mind 
provisions of R. 1 the Court is of opinion that 
the application should be granted, the grant- 
ing of the application is not in contravention 
of the provisiouB of R. 4 even though the Court 
has taken a wrong view as to the meaning of 
R. 1. Order allowing appeal on any other 
ground is acting without jurisdiction and is 
liable to bo set aside in revision. 

[P 106 G 2 ; P 107 0 1] 

P. B. Sen — for Applicant. 

B K. B Naidu — for Respondent. 

Judgment. — The petitioner Lan Tin 
Ngan brought a suit against the respon- 
dent as legal representative of her de- 
ceased husband Maung Po Tu for posses- 
sion of certain property The suit was 
dismissed by the trial Court, and the 
petitioner then filed an application for 
review of judgment. This application 
was allowed by the trial Court. The 
respondent appealed to the District Court 
and that Court holding that no suhicient 
cause for review had been established set 
aside the order granting the review. The 
petitioner now seeks to have the District 
Judge's order set aside in revision, and 
the main ground taken is that the order 
was passed without jurisdiction. 

Under the provisioas of R 1 (w), O. 43, 
Civil P. C , an appeal lies from an order 
under R 4, 0. 47 granting an application 
for review. But O. 47, R. 7 provides 
that an order granting an application 
may be objected to on the ground that 
the application was ; 

(a) in contravention of the provlsiont 
of R. 2; « 
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(b) ill oontEaventlon of the provieiona ol 
R. 4, or 

(c) after the period of limitation preecribed 
therefor and without sufficient cauee. 

Such objection may be taken at once by an 
appeal from the order granting the application 
or in any appeal from the final decree or order 
passed or made in the suit." 

It is conbendei on behalf of the peti- 
tioner that O 43, R. 1 (w), must be read 
with R. 7, 0. 47, and that an appeal 
against an order granting an application 
for review only lies on one of the grounds 
set forth in R 7 The authorities are 
not unanimous on this point. But with 
the exception of the High Court of Bom- 
bay, the general consensus of opinion ap- 
pears to bo in favour of the view now 
urge! on behalf of the petitioner. 

A number of oases have been cited to 
me, but the case in which the matter has 
been most fully discussed is perhaps the 
case of Sikandar Khan v. Baland Khan 
(1). It was there pointed out that if an 
unrestricted right of appeal lay under 
O 43, the provisions of R. 7, as to the 
grounds on which an order granting a 
review could be objected to were unneces- 
sary, and it was held that if the two 
rules were read together there was no 
necessary iaconsisbency. R. 7 lays down 
that the objections referred to therein 
may be taken cither in an appeal from 
the order granting the application or in 
any appeal from the final decree or order 
passed or made in the suit, and the pre- 
sumption to bo drawn from these provi- 
sions is that the legislature iutended that 
in any case where such objection was not 
taken the order granting the review 
should be final. In the Code of 1682, 
there was no section corresponding to 
R 1 (w), 0. 43 and had the legislature 
intended by the new Code of 1908, to 
modify the law as previously laid down 
in R. 4, O. 47, they could easily have 
done BO, by amendment of that rule. The 
earlier rule in the present Code allows 
an appeal against an order granting the 
review, bub the latter rule while still 
allowing an appeal lays down that in that 
appeal certain specific grounds may be 
taken. It does not seem to me that there 
is necessarily any inconsistency between 
these two rules. The restriction on the 
right of appeal contained in R. 7 applies 
not only to an appeal from the order 
granting the review application, but also 
to an appeal from the final decree or order 
(1) A. I. R. 1927 Lab. 435=S Lab. 617. 
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passed or made in the suit, and the effect 
of the rule is that subject to the specifio 
grounds which may be taken by way of 
appeal under that rule the order granting 
the review application is final The ap- 
peal which is allowed in the earlier O. 43 
must be treated as subject to this specific 
provision of this rule. 

The same view of the law was taken 
by the High Court of Calcutta, in the 
case of Hari Charan Saha v. Daran 
Khan (2) and a number of other autho- 
rities to the same effect are quoted in 
Sikandar Khans case (l) The High 
Courts of Madras, Allahabad, and Patna 
have decided in the same way and the 
decision of the Bombay High Court to 
the contrary does not appear to have been 
published in the official reports of that 
Court. My brother Carr expressed him- 
self in favour of this view of the law in 
the case ol A T. K P L. M Muthu 
Pillay V Lakshiminarayan (3) I am of 
opinion that the contention of the peti- 
tioner on this point must be upheld, and 
that although an appeal lies against an 
order granting a review application that 
appeal can only be entertained on one of 
the grounds set forth in R 7, 0. 47, 
Civil P C. 

It is suggested on behalf of the respon- 
dent that even if this view of the law be 
accepted, nevertheless the words in R 7 
"in contravention of the provisions of 
R 4" are sufficiently wide to cover any 
objection taken under the provisions of 
R. 1. I find myself unable to accept this 
suggestion. No authority has been cited 
in favour of it, and it appears to me to 
be against the clear wording of the rule. 
R 4 (L) need not be considered, that 
merely deals with the rejection of an ap- 
plication. R. 4 (2) lays down that : 

“where the Court is of opinion that tha 
:ipplicatioa for review should be granted, it 
shall grant the .same, provided that 

(a) no suoh application shall be granted 
without previous notice to the opposite party, 
to enable him to appear, and be heard in sup- 
port of the decree or order, a review of which 
IS applied for and 

(b) no Buoh application shall be granted on 
the ground of discovery cf new matter or evi- 
denoe which the applicant alleges was not 
within his knowledge, or could not be adduced 
by him when the decree or order was passed or 
made, without strict proof of such allegation.” 

The suggestion is that, if the High 
Court wrongly applies the provisions of 
R. L, the Court has acted in C3nt raven- 

fa] [1914] 41 Cal. 746=25 I. C. 909. ^ 

(3) A. 1. R. 1928 Ring. 177=-6 Rang. 254. 
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tion of the provisions of R. 4. But 1 am 
unable to see how this contention can be 
upheld. Under R. 4 (2) if the Court is 
of opinion that the applicalion for re- 
view should be granted, it is bound to 
grant the same In deciding whether the 
review should be granted, the Court must 
hear in mind the proviso of R. 1. But 
if after bearing in mind these provisions 
the Court is of opinion that *the applica- 
tion should be granted, the granting of 
the application is not in contravention of 
the provisions of R. 4, oven though the 
Court has taken a wrong view as to the 
meaning of R 1. There oan be no doubt 
in the present case, that the trial Court 
was of opinion that the application for re- 
view should be granted. There was there- 
fore no oontravention of the first part of 
Cl. 2, R. 4, and the only way in which 
the provisions of this rule could have 
been contravened would be by oontraven- 
tion of the provisions spocificially laid 
down in the proviso to the rule 

The other grounds under which objec- 
tion may be taken are : 

(a) that the applioition was in contra- 
vention of the provisions of R. 2, 

that is to say, that if the application 
was made to a Judge other than the Judge 
who passed the order sought to be re- 
viewed, it can be made only on certain 
restricted grounds The application in 
the present case was made to the Judge, 
who heard the case, and an objection on 
this ground could not have been taken, 
nor was there any suggestion that the 
application for review was made after the 
expiration of the period of limitation pre- 
scribed therefor The District Judge had 
therefore jurisdiction to entertain the ap- 
peal only on the ground that one of the 
provisions of R. 4 had been contravened 
It is not suggested tl^at proviso (a) has 
been contravened, or that the opposite 
party was not served with a notice of the 
application, nor was the application for 
review granted on the ground of discovery 
of new matter or evidence. One of the 
grounds on which review was asked for 
was that the applicant had been unable 
to produce a certain sale-deed at the 
hearing, but it was not on that ground 
that the application was granted. The 
learned Judge held that ho had been in 
error in deciding the suit without con- 
sidering the admission in argument on 
behalf of the defendant that the land had 
been adjudged in othei^litigation to be- 
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long to the plai(itiff. The learned Judge 
finally aays : 

"A review of judgmenb may be granted for 
ihe ends of justice, where there is an error o( 
law on the face of the judgment, or whenever 
the Court considers that it is necessary to cor- 
rect an evident error or omission whether on 
any ground urged at the original hearing of 
the suit or not. In the present case I do not 
think the applicant was given a fair chance to 
(prove his case and in order to meet the ends 
•of justice, I am of opinion that the application 
•for reviewfof judgment should be granted." 

This luay not have disolosed sufficient 
Teason for granting a review under B. 1, 
but it is clear that it was not on the ground 
•of discovary of new matter or evidence 
which the applicant alleged could not 
have been adduced by him when the ori- 
:ginal decree was passed, that the applica- 
tion was allowed. The District Court 
set aside the order granting the review, 
because it held that the reason for which 
the review was granted was not sufficient 
reason within the meaning of 0 47, B. 1. 
^In dealing with the appeal that Court 
Jwas not considering any objection that 
could have been taken raised under the 
iprovisions of B 7 and the Court was 
Ibherefore in my opinion acting without 
jurisdiction in setting aside the order 
'granting the review. 

£ therefore set aside the decree of the 
lower appellate Court, and restore those 
d{ the trial Court granting the review. 
The respondent, Ma Mya Kyin, will pay 
t<he costs of the petitioner, Lan Tin Ngan 
in this Court and in the District Court. 
Advocate’s fee in this Court to be two 
-gold mohurs. 

V V. Hevision allowed 


A. I. R. 1929 Rangoon 107 

Chari, J. 

V. M, B. V. Ohettyar Firm — Plaintiff. 

V 

Asha Bill and others — Defendants. 

Civil Suit No. 356 of 1928, Decided on 
'25th January 1929. 

(a) Mahomedan Law — Heirs in possession 
-only mortgaging deceased's property— Debts 
beneficial to estate — Mortgage would bind 
all heirs. 

The heirs of a deceased Mahomedan ac- 
tiiially in possession of his property can ci'oato 
rt valid mortgage of the property which would 
bind all the heirs, if the money is borrowed 
for purposes necessary or benedcial to the 
•estate. [P 107 G 2] 

# (b) Transfer of Property Act, S. 59 — 
Title-deeds already in creditor’s possession 
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continuing to be held as security lor farther 
loan — Equitable mortgage is created by 
constructive delivery! 

Where title-deeds already in the possession 
of the creditor are agreed to be held by him as 
security for further advance, there was con- 
structive delivery of the title-deeds which 
would be sufficient to create a valid equitable 
mortgage . 25 Cal. Gll and^^x parte Kensing- 

ton, (1813) 2 7. <t R. 83, Bel. on. [P 108 0 2] 

Aiyanger — for Plaintiff. 

Rauf and Ganguli — for Defendants, 

Judgment. — This is a suit by the 
plaintiff Chettyar firm to enforce an 
equitable mortgage alleged to have been 
created by four persons one of whom is 
personally a party and the others, repre- 
sented by their direct or indirect legal 
representatives of the persons who had 
executed the note, are Shaik Ali Maho- 
med, a paternal uncle of one Shaik 
Ismail, Ameerana Bibi, the mother of 
the said Ismail, Sahara Bibi, a widow of 
the said Ismail and Shaik Ahmed, an- 
other paternal uncle of the same person. 
These four persons are undoubtedly heirs 
of Ismail and entitled to a fairly large 
share in his estate. 

Ismail died on 6th May 1923. On 
2nd June 1923 all these persons executed 
a promissory note for Bs. 1,000 in favour 
of the Chettyar. The promissory note 
recites, what I have no doubt is, the 
fact that the amount was borrowed for 
the funeral and only the 40th day feed- 
ing expenses of Shaik Ismail. 

It is alleged that there are certain 
other heirs who have not been made \)ar- 
ties to the suit There are rulings both 
of this Court and of the Indian High 
Courts, which show that the heirs of s 
deceased Mahomedan actually in pos- 
session of his property could create a 
valid mortgage of the property, which 
would bind all the heirs, if the money 
was borrowed for purposes necessary oi 
beneficial to the estate. If, therefore, 
the money had been borrowed for thal 
purpose, the transaction would bind the 
other heirs ; but unfortunately they 
have not been made parties to this suit, 
and the learned advocate for the plain- 
tiff does not want leave to amend the 
plaint or make them parties so as to 
bind their interest Their interest, 
whatever it might be, will, therefore, 
not be bound by the decree which will 
be passed in this suit. 

The suit is defended by defend- 
ant 1, a daughter of Ameerana Bibip 
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Abdul Basbid, bod of Sabiran Bibi, 
Hajee Munshi Abdul Aziz, buBband of 
tbe same lady. Abdul Babman, tbe 2nd 
buBband of Sahara Bibi, tbe widow of 
Ismail and Amina Bibi, minor daughter 
of the said Sahara Bibi. All the per- 
sons defending the suit are thus not per- 
sons who had executed tbe promissory 
note, but they are legal representatives. 
The parties were at issue on many points 
which were not correctly represented by 
the issues I had raised. 

The execution of the promissory note 
and the creation of the equitable mort- 
gage were not admitted The validity of 
the creation of an equitable mortgage 
was also denied and a question was also 
raised as to whether a sum of Bs. 15 
was paid on 2lst April 1926, as alleged 
by the plaintiff The significance of the 
last point is that I had raised an issue 
as to whether the plaintiff would be 
entitled to a money decree if I hold that 
there was no valid equitable mortgage 
A question was also raised as to, if I 
held that there was a valid equitable 
mortgage and if the security was found 
to be insufficient to discharge the debt 
what reliefs the plaintiff would be en- 
titled to. 

As regards the first point, 1 am satis- 
fied that these four persons did execute 
the promissory note The evidence of 
Baman Ghettyar, who was the agent of 
tbe firm at that time, is quite clear and 
I accept his evidence on this point ; and 
coupled as it is with the inherent pro- 
bability I have no doubt that these four 
persons did execute the promissory note 
It will also be noticed that Shaik Ali 
Mobamed, one of the actu^il executant of 
the note had not defended the suit ; nor 
has he given any evidence. 

As regards the creation of the equit- 
able mortgage, there has been no deposit 
of title-deeds The title-deeds had al- 
ready been deposited hy Shaik Ismail in 
respect of a debt contracted by him. It 
is alleged by Baraan Ghettyar that these 
four persons agreed he should bold the 
title-deeds already deposited by Shaik 
Ismail as security for the sum of 
Bs 1,000, which was then being ad- 
vanced. There can be no doubt that such 
an agreement was entered into. The 
ontry in the Ghattyar’s books of that 
day's transaction in question clearly 
shows that he advanced them the money 
on the agreement that the title-deeds 


already deposited by Shaik Ismail should 
also be held as security for this further 
advance. I, therefore, hold that the 
four executants of the promissory note 
as a matter of fact agreed that the plain' 
tiff should hold the title-deeds deposited 
by Shaik Ismail as security for the new 
debt 

The real point for the consideration 
and about which there is some difficulty 
is as to the legal effect of such an 
agreement There has not been any ac- 
tual deposit of title-deeds. The English 
cases which proceed on the theory that 
a deposit is a part performance of an 
agreement to mortgage are not very 
helpful in a case of this kind where 
there is a clear provision in the Act it- 
self S 59, T P. Act, enacts that 
nothing in that section shall be deemed 
to render invalid mortgages made in 
certain towns by delivery to a creditor 
or to his agent of documents of title to 
immovable property, with intent to cre- 
ate a security therein. Three things are 
therefore, essential. There must be : (a) 
a delivery to a creditor ; (b) of docu- 
ments of title, and (c) with intent to 
create a security If the word " deli- 
very '* is construed strictly, there has 
been no actual physical delivery in this 
case. But this is not necessary, because 
there may be constructive delivery. 
In the case of Girendro Coormar Dutt 
V. Kumud Kumari Dasi (l) where a 
mortgagor, who had executed a registered 
mortgage, agreed with the mortgagee 
that he should hold the title-deeds al- 
ready handed to him as security for a 
further advance, Mr Justice Sale, after 
citing the English case of ex~parte Kens- 
ington (2), held that such an agreement 
would create a vaid equitable mortgage 
In such oases it may be assumed that 
the parties agreed to treat the title-deed 
as having been handed back to the mort- 
gagor and re-handed to the mortgagee. 
It will be idle to go through purely a 
form when the agreement itself is quite 
clear. . I see no objection therefore to 
treat such an agreement as a construc- 
tive delivery of the title-deeds to the 
creditor The documents of title in 
this case however, are not the documents 
relating to the title of actual mortgagor 
but documents showing tbe title of their 
ancestor. 

(1) [1898] 26 Cal. 611=>2 0. W. N. 856. 

(2) [1818] 2 V A B 88. 
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I had some difficulty as to whether a 
delivery of documeuts of title which do 
not show the title of the mortgagor 
oould be deemed to create an equitable 
mortgage ; but ia this case it is quite 
clear that the parties actually intended 
to create an equitable mortgage, which 
should affect the estate of Shaik Ismail 
The money was borrowed as is stated in 
the promissory note itself for his funeral 
expenses and their intention clearly was 
to creata a mortgage which would be 
binding on the whole estate, so that 
though the document deposited is docu- 
ment showing the title of the deceased 
t^haik Ismail, it was within the compe- 
tence of his legal representative to re- 
deposit it constructively by entering into 
an agreement to create a security therein 
The intention to create a security is 
perfectly clear from the entry in the 
Chettyar's book itself. 

The decree in the present suit cannot 
bind the interest of the heirs who are 
not parties, but as the transaction un- 
doubtedly was intended to bind the 
shares of the actual executants of the 
promissory note along with the shares 
of the others, a decree can be made 
which will bind their share in the pro- 
perty. 

As regards the payment of the sum of 
Bs. 16 the question does not directly 
arise now and will be only relevant 
when after the property having been 
sold it is found that the proceeds are 
insufficient to pay the decretal amount. 
But as all the evidence has been before 
me, 1 shall shortly give my finding on 
that point also. 

It is alleged that on 21st April 1926 
a sum of Bs. I5 was paid towards the 
promissory note. The plaint is vague. 
It does not say who paid this amount 
but in answer to the interrogatories ad- 
ministered, it is stated that Sabiran 
Bibi and Asha Bibi made the payment. 
It is alleged that the payment made to 
the Ohettyar are entered in a small book 
and that this sum of Bs. 15 does not ap- 
pear in that book. But that opens with 
payments of Bs. 68 made towards the 
•debt of Ismail and was apparently con- 
fined to payments of that debt. The 
absence of any entry in that book in 
respect of this debt does not in any way 
<lerogate from the statement of the plain- 
tiff that this sum was received. Asha 
Bibi has given evidence to the effect 
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that she has not made any payment of 
Bs. 15 directly or indirectly. She ad- 
mits, however, that her. son used to go 
and make payments and that her son 
might have paid this amount on her be- 
half. If the payment was not actually 
made by Sabiran Bibi and Asha Bibi 'and 
if the Chettyar wanted to set up a false 
claim, he could easily have stated that 
the legal representatives of the other 
executants and the surviving executant 
also made the payment The sum of 
Bs. 15 is entered in the day book of the 
Chettyar firm. It is a matter of com- 
mon knowledge that it is impossible to 
interpolate in the account books of the 
Chettyar firm except by re-writing the 
whole account books. If therefore this 
entry were made with fraudulent inten- 
tion of saving limitation, it must have 
been made three years before the Chettyar 
firm actually filed the suit with an eye 
to the future. There is no reason to 
suppose that the Chettyar firm antici- 
pated at that time that it might have to 
file a suit after the period of limitation. 

The reasonable assumption is that the 
Chettyar firm waited to file the suit for 
some time because there was a paymenb 
which saved limitation. I therefore 
hold that the sum of Bs. 15 was paid to- 
wards interest by Sabiran Bibi and 
Asha Bibi. (The judgment here dis- 
cusses evidence and holds that the 
sum of Bs. 15 was paid towards in- 
terest by Sabiran Bibi and Asha Bibi. 
It then proceeds.) The point whether 
this payment will bind the other ex- 
ecutants or not need not be considered 
at this stage and can be disposed of 
when an application is made for a perso- 
nal decree aher the sale of the mort- 
gaged property. There will therefore 
be the usual mortgage decree in favour 
of the plaintiff Chettyar firm with in- 
terest and costs Six month’s time is 
allowed for redemption. 

S N./R.K. Suit decreed, 
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, Otter and Pratt, JJ. 

U Po Unit and another — Appellants. 

V. 

Mg. Bo Oyi and others — Bespondents. 

Civil Misc. Appeal No. 37 of 1928, De- 
cided on 7th January 1929, against order 
of Dist Judge, Lower Chindwin, D/- 23rd 
June 1928. 
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Succetiion Act (39 of 1925)p Si,, 299 card 
292— Orderi piiied by Diitrict Juftb under 
Succeiaion Act (e.g, one under S, 292) ere 
eppealable — Civil P. C., S. 104. 

Orders passed by bho District Judge under 
the Succession Act (e.g. order under S. 292) 
are appealable to the High Court and such 
appeals are governed in procedure by the pro- 
visions of the Civil F. G. relating to appeals : 
39 Cal. 563, Doubted and Dist. ; A.I.R. 1924 
Rang. 237, Cons. [P 110 C 1] 

Sanyal — for Appellanta. 

Gyaio — for Respondents. 

Judgment — This is an appeal against 
the order of the District Court, Monywa, 
assigning a security bond under S. 292, 
Succession Act. A preliminary objection 
has been taken that no appeal lies, rely- 
ing on the Calcutta ruling in Kulimuddtn 
V. Meharui (l), to the effect that no ap- 
peal lies against an order by a District 
Judge, assigning an administration bond 
under S- 79, Probate and Administration 
Act. This ruling was not accepted by 
this Court in Haji Pu v. Tin Tin (2) 
where it was held that an appeal lay from 
an order of a District Judge granting per- 
mission to an administrator to sell im- 
movable property. 

Even accepting the construction placed 
upon S 86, Probate and Administration 
Act in Kulimuddtn v. Meharui (1), that 
the words 

“under the Kules contained in the Code of 
Civil Procedure applicable to appeal ” 
mean that only such appeals lie as are 
provided for in the rules under the Civil 
Procedure Code, it has to be remembered 
that the wording of S. 299, Succession 
Act, is different. In that section it is laid 
down that every order made by a District 
Judge by virtue of the powers hereby 
conferred upon him shall be subject to 
appeal to the High Court in accordance 
with the provision of the Code of the 
Civil Procedure Code, 1908, applicable to 
appeals. 

The clear meaning of this section is 
that appeals shall lie from the orders 
of District Judge passed under the 
Succession Act and that such appeals 
shall be governed in the procedure to be 
observed by the provisions of Civil Pro- 
cedure Code . S 101 of the Code provides 
that an appeal shall lie from the orders 
set forth and from no others save as ex- 
pressly provided in the body of the Code 
or by any law for the time being in force. 
The Succession Act is a law in force and, 

(1) [1912] 89 “Cal. 563=16 O.W.N, 662=13 
I.G. 690=15 G.L.J, 832. 

(2) A.l R. 1924 Bang. 287=2 Rang. 117, 


therefore, appeals provided for under 
S 299 are recognized by the Civil Pro- 
cedure Code. There can be no question' 
that the appeal lies. We overrule thfr 
preliminary objections (Here the judg- 
ment discussed facts and concluded.) We- 
are of opinion that the bond had ceased 
to be operative and that the order for 
assignment was under the circumstances 
wrong The appeal will be allowed and' 
the order set aside with costs in botl> 
Courts. Advocate’s-fee in this Court ffva 
gold mohurs. 

9 N./r K Order set aside. 
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Heald, J. 

R M Subhia Pillay — A^^QW^nt. 

V. 

E. R V. R K. R. Suhramonian Chet- 
tyar — Respondent. 

Special Civil Second Appeal No 455- 
of 1928, Decided on 12th February 1929. 

Provincial Iniolvency Act (1920), S. 54 — 
Moveablei lold to one creditor in preference* 
to another — Olheri not in juriouily affected 
— Sale ennnot be let aiide except under 
S. 54 — Transfer of Property Act, S. 53. 

So far as moveable property is concerned 
more preference of one oredibor at the expenB» 
of another if he is not injuriously afieobed 
will not make the transaction void or voidable^ 
under any law except Insolvency law: 30 Mad.. 
G, Expl. [P 111 0 1] 

Ba Thin — for Appellant. 

Kale — for Respondent. 

Judgment — On Srd December 1926,. 
in Suit No 223 of 1926 of the Township 
Court ofThaton, respondent obtained a 
simple money decree against one Rajama,. 
and in Execution Case No. 325 of 1926 of 
the same Court he attached a house and 
its site and a plot of paddy land belong- 
ing to Rajama together ^ith the crops- 
standing on that land in execution of that< 
decree. Appellant applied for removal 
of the attachment on the crops on th& 
ground that he had bought them from 
Rajama on 29tli November 1926 and he' 
succeeded in getting the attachment re- 
moved. Respondent then filed a suit 
under the provisions of O. 21, R 63, to 
establish his right to attach the crops. 
He alleged that the sale to appellant was- 
fraudulent, was intended to delay or de- 
feat his claim as a creditor, was collusivo 
and without consideration, and was void 
by reason of the provisions of S. 53, T. P 
Act. The trial Court held that the salo 
was good, and dismissed the respondent’s- 
Buitt Respondent appealed and tho 
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lower appellate Court found that Baja- 
ma's intention in selling the crops to ap- 
pellant was to delay or defeat respon- 
dent's claim, and that apppellant was a 
party to that intention. It held accord- 
ingly that no title to the crops passed by 
the sale and It declared that respondent 
had a right to attach the crops as belong- 
ing to Rajama, his judgment-debtor. Ap- 
pellant appeals on the ground that his 
purchase of the crops was made in good 
faith anfl for consideration. 

It is clear that the provisions of S. 53, 
T. P. Act, do not apply to the case, since 
those provisions apply only to transfers 
of immovable property and under S. 3 of 
that Act, immovable property does not 
include standing crops. But the lower 
appellate Court said that although S 53 
did not apply nevertheless the principles 
laid down in that section in respect of 
immovable property are a useful guide to 
the Courts in dealing with the transfer of 
moveable property. The learned Judge 
was presumably following the decision 
of the High Court of Madras, in the case 
of Chidambaram v. Sami Aiyar (l) but 
assuming that the decision in that case 
is good law, I do not think that it war- 
rants the learned Judge’s decision in this 
case In the Madras case it was said 
that there is nothing in S 53, T. P. Act 

"to prevont a creditor (big) giving a preference, 
provided nothing more ib done by the transac- 
tion either Avith reference to the transferrer or 
transferee so as to injuriously affect the credi- 
tors of the former." 

So far as moveable property is con- 
cerned there is nothing to prevent pre- 
ference of one creditor at the expense 
of another, unless the provisions of the 
Insolvency law apply to the case, and 
creditors are left to protect themselves 
by means of the provisions of law for at- 
tachment before judgment. In the pre- 
sent case, there was clearly preference of 
appellant as a creditor, but mere prefer- 
ence is not sufficient to make the bran' 
sacbion void or voidable. On the ques" 
tion whether or not the transaction bet- 
ween appellant and Rajama affected res- 
pandent injuriously, otherwise than as 
being a preference of appellant, it may 
be noted that on appellant’s own show- 
ing the property which he applied to at- 
tach for a debt which was ultimately 
found to be Rs. 373-6-0 consisted of a 
house, and its site which he himself 
valued at Rs. 1,000 and a holding of 
” (1) [1007] £0 Mad. (=1C M. L. J. 427. 


paddy land which he valued at Rs. 3,5C0 
as well as crops in dispute ‘ which he 
valued at Rs. 950. It may be that these 
properties are subject of other charges, 
but respondent does not say so, and prima 
facie, it would appear that the sale of 
the crops to appellant did not prejudice 
his chances of recovering bis debt of 
Rs. 373-6-0. Appellant's case was that 
Rajama owed him Rs. 678 on a promissory 
note and that he paid Rajama in cash the 
sum of Rs. 322 which was the balance of 
the sum of Rs. 1,000 for which he bought 
the crops, which are now in dispute, as 
well as four bullocks which he had him- 
self sold to Rajama for Rs 300, two other 
bullocks belonging to Rajama, and two 
carts valued at Rs 40 or 50 each. Rajama 
herself said that she paid Rs. 35 for one 
of the bullocks belonging to her and Rs. 
15 for the other and that the four bullocks 
which she returned to appellant were 
very thin when she returned them, the 
suggestion being of course that they were 
then worth less than Rs. 300 for which 
she had bought them The lower appel- 
late Court said that appellant got for 
the Rs. 1,000 which he was alleged to 
have paid bo Rajama property which was 
worth at least Rs 1,660 and that this 
fact was sufficient to show that the tran- 
saction between appellant and Rajama 
was fraudulent But even if appellant 
did obtain from Rajama more than value 
for his money, and if the decision in the 
case cited be correct, respondent could 
not get the transaction set aside unless 
he could show that he had been injuri- 
ously affected by it, and I am not satisfied 
that he showed that he was so affected. 
If he had any reason to believe that 
Rajama’s immovable properties were in- 
sufficient to satisfy his claim he would 
naturally have applied for attachment of 
her moveable properties before judgment. 
He did not apply to attach them before 
judgment and so he left Rajama free to 
dispose of them to her other creditors or 
otherwise. 

I see no reason to think that he is 
entitled to avoid the transfer of the crops 
to appellant, and therefore I set aside the 
judgment and decree of the lower appel- 
late Court and restore the decree of the 
trial Court dismissing the suit. Respon- 
dent will pay appellant’s costs in all the 
Courts. Advocate’s fee in this Court to 
be 5 gold mohurs. 

P.D./R K. Decree set aside. 
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Maung Ba, J. 

Maung Skive Hta — Appellant. 

V. 

Maung An and others — Respondents 

Seooni Appeal No. 189 of 1928, Deci- 
ded on 20th February 1929. 

(a) Buddhiat Law (Burmeie)— ‘Husband 
and Wife — Neither can alienate joint pro- 
perty without other's consent. 

In bha case ot Barmese Buddhists so long as 
marriage subsists bha husband or wife cannot 
alienate their joint property without the con- 
sent of the other : (1691) S. J. 578 and A. 1. R. 
1921 Rang 209. FolL LP 112 C 2J 

(b) Transferor Property Act S. 41 — Bur- 
mese husband and wife mortgaging joint 
property by registered deed — Husband sent- 
enced to transporation — Within one month 
of his departure wife alone selling property 
for inadequate consideration — Vendee on 
his part mortgaging it to S — Husband on his 
return getting possession — S suing and 
having in execution himself purchased it 
taking out delivery- warrant against hus- 
band — Husband bringing present suit — S 
was not transferee without notice and there 
was no estoppel against husband — Evidence 
Act S. 115. 

Property jointly belonging to Burmese hus- 
band and wife was mortgaged by them by means 
of a registered mortgage-dead. The husband 
thereafter was sentenced to transporation for 
10 years and within a month of his departure 
the wife alone sold the property to the mort- 
gagee for an inadequate consideration. The 
mortgagee vendee then mortgaged it to S. 
When the husband returned he somehow gob 
possession of the property. S then sued on 
his mortgage, purchased the property in ex- 
eoution. and then took out delivery warrant 
against the husband who brought the present 
suit. 

Held : that S could not be said to be trans- 
feree without notice. [P 113 G 1] 

Held further : that as the husband was in 
possession there was no estoppel against him. 

[P 113 0 1] 

Ouha — for Appellant. 

S. Oanguli and N N. Durjorjee — for 
Respondents. 

Judgment. — This suit paddy land was 
the joint property of appellant, Maung 
Shwe Hta and his wife Ma Sin. On 28th 
March 1908, they mortgaged it without 
possession for Rs 600 by a registered deed 
to Daw Hmo, her son-in-law Maung, Tha 
Hlaing and her daughter, M a Be Mi On 
6th April 1911, Maung Shwe Hta was 
convicted of dacoity and sentenced to ten 
years’ transporatation. On 1st may 1911 
his wife was persuaded to transfer the 
land to Maung Tha Hlaing by a regis- 
tered deed. In 1916, Daw Hmo, Maung 


Xha Hlaing and Ma Se Mi mactgaged the 
said laud along with other properties to 
respondent 9 U Min Din. In 1919 Shwe 
Hta returned from the Andamans. Some- 
how he has got back possession of his 
land and has been working it since. In 
1923 U Min Din brought a mortgage suit 
on his mortgage to which Shwe Hta was 
not a party against the legal representa- 
tives of Daw Hmo, Tha Hlaing and Ma 
Se Mi as they were no longer alive and 
he obtained a decree. In due course the 
suit land was put up to auction, and U 
Min Din himself bought it on 7th 
November 1925. On 8th February 1926, 
U Min Din took out a delivery warrant. 
On 26bh March 1926, Shwe Hta brought 
the present suit out of which this appeal 
has arisen. 

U Min Din’s title depends upon the 
title of Maung Tha Hlaing Both the 
Sub-Divisional Judge and the District 
Judge have held that the sale of the suit 
land effected by Shwe Hta’s wife alone 
after his transportation in favour of 
Maung Tha Hlaing was valid. In my 
opinion this view is incorrect. Shwe Hta 
and Ma Sin are Burmese Buddists, and; 
so long as marriage subsists the husband! 
or wife cannot alienate their joint pro-' 
perty without the consent of the other * 
This principle was adopted as far back, 
as 1891 in Ma The v. MaBu{l) and 
again affirmed in Ma Paing v Maung 
Shwe Hpaw (2). It was recited in the 
sale-deed that Ma Sin being in need of 
money to meet expenses in Shwe Ta's case 
and to pay off license-fees raised Rs. 280 
by selling the property. Her sister’s 
husband Tun Nyein, who also executed 
that sale-deed gave evidence supporting 
that recital ; Ma Sin has nob given evi- 
dence, but iu her written statement she 
supports her husband’s version. That ver- 
sion is that the consideration of Rs, 280 
simply represents the balance still due 
on the mortgage of 1908. But this dis* 
pute regarding the nature of the conside- 
ration seems to be immaterial. As pro- 
pounded in Ma Paing' s case (2) the joint 
property could only bo made liable for 
the debt no matter whether it was an old 
debt or a new debt, but it could not be 
alienated by the husband or wife without 
the ooDsent of the other. It therefore 
follows that the sale by Ma Sin to Tha 

1) [1091] 8. J. 670. 

2) A. I. R. 1927 Bang. 20935 Bang. 296 
( F.B.). 
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BlaiDg was invalid. Tba Hlaing thus 
acquired no title. Were U Min Din and 
l^a Sin transferees in good faith without 
notice? The answer must be in the ne- 
gative. There was a registered mortgage- 
deed in 1908. It would show that the 
land did not belong to Ma Sin alone, but 
that it belonged to her husband Shwe Ta 
also. Without much trouble it could be 
found out that Shwe Ta was transported 
and that Ma Sin executed the sale-deed 
within a*^ month for an inadequate con- 
sideration. 

It is significant that as soon as Shwe 
Ta returned from the Andamans 8 years 
later, he worked the land and has con- 
tinued to work it till now There is a 
conflict in the ovideuce as to how he came 
to re-occupy his land but the fact remains 
that he re-occupied it immediately after 
his return and has occupied it since. It 
is also significant that both the original 
mortgage-deed of 1908 as well as the 
sale-deed of 1911 have got back into the 
hands of Shwe Ta. There can be no 
question of estoppel. Shwe Ta had not 
slept over his rights. He got back the 
land from Tha Hlaing and also filed his 
suit promptly after U Min Din had taken 
out a delivery warrant against his pro- 
perty. 

The appeal is allowed, the decree of 
the District Court is set aside and in its 
place a decree is now passed declaring 
that the mortgage decrees in C Beg Nos. 
II & 12 of 1923 of the District Court of 
Yemathin and the sale in execution of 
those decrees do not affect the suit land. 
Appellant is entitled to get his costs 
from respondents 9 and 10 in all Courts. 

S.N./r K Decree set aside. 

A. 1 R. 1929 Rangoon 113 

Ormiston, J. 

U Po Nyan — Applicant. 

V. 

Maung Kyan — Opposite Party. 

Civil Revn. No 199 of 1928, Decided 
on 15th August 1928. 

(a) Burma Co-operative Society’s Act 
<1927), S. 47 (2) (b)-Order under— Civil P. 
C., S. 115. 

An order passed by a civil Court, enforcing 
4)D application the order made by a liquidator 
tinder S. 17 (2) (b) is not revisable. [P 113 0 2] 
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(b) Burma Co operative ‘ Society's Act 
(1927), S. 47 (2) (b)— Amendment suggested. 

Suggeslion is made to the Local Government 
to provide for an appeal from the liquidator’s 
order under S. 47 (2) (b) either to the civil 
Court or if that is not expedient to the Regis- 
trar of the Co-operative Societies. [P 114 G 2] 

Hla Tun Pru — for Applicant. 

Order . — The Paungde Co-operative 
Town Bank, Limited, which is a Co-ope- 
rative Society governed by the Burma 
Co-operative Society’s Act, 1927, having 
being ordered to be wound up the liqui- 
dator found the sum of Bs. 5,362-8-0 to 
be due to the Bank by Kyaw Yan (decea- 
sed), U Sein Po and U. Po Nyan, and 
made an order under S. 47 (2) (b) of the 
Act, that three named legal representa- 
tives of U Kyaw Yan, and U Sein and U 
Po Nyan should pay that sum togother 
with Bs 402-3-0 (being liquidation fee) 
making in all Bs. 5,764-11-0. Compli- 
ance not having been made with that 
order the liquidator applied to the Dis- 
trict Court of Prorae for its execution by 
the arrest of U Po Nyan U Po Nyan 
filed objections stating that he was about 
to appeal from the order, claiming that 
under the instructions issued under the 
Aot, he should have been granted eight 
months' time within which to pay and 
urging that his property should be attach- 
ed rather than that he should be sent to 
jail. The District Court decided against 
him and issued a warrant for his arrest 
U Po Nyan has applied to this Court for 
revision of the order of the District 
Judge 

It is quite clear that revision does not 
lie. By S 47 (5) of the Act, an order 
made by a liquidator under S. 47 (2) (b) 
shall on application be enforced by any 
civil Court having local jurisdiction in 
the same manner as a decree of such 
Court. The Court is precluded from 
making an enquiry into the merits or de- 
merits of the order and has no option but 
to enforce it. It is impossible for me to 
hold that in acting as it did, the Court 
either exercised a jurisdiction not vested in 
it by law, or failed to exeroise a jurisdic 
tioD so vested, or acted in the exercise of 
its jurisdiction illegally or with material 
irregularity. Revision does not lie and 
the application must be dismissed. 

The case, however, discloses such ^ 
curious state of affairs that I do not con- 
sider that I should be justified in dismiss- 
ing the application without some further 
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observatioDR. The applicant has filed an 
affidavit in this Court, in which he states 
that U Kyaw Yan borrowed Bs. 3,000 
from the bank, he and Maung Po Sein Fo 
standing as his sureties for the repay- 
ment of the loan, that U Kyaw Yan died 
about two years ago without paying prin- 
cipal or interest, that the debt had be- 
come barred by limitation two years ago, 
that no legal steps were ever taken to 
recover the amount either from U Kyaw 
Yan in his lifetime or after his death, 
and that the liquidator had made the 
order without a pretence of an enquiry 
or investigation into his case. 

If the facts are as stated, the liqui- 
dator was seeking to recover a debt which 
at the date of the winding up was al- 
ready timebarred and therefore not le- 
gally recoverable by ordinary civil proce- 
dure. It was only by making an order 
behind which the Court would not go 
that the liquidator was able to compel 
the Court to enforce payment of a debt 
which was not due. 

By sub-S 4, S. 47, it is enacted that 
where an appeal from an order made by 
a liquidator under section is provided for 
by the rules, it shall lie to the District 
Judge, S. 50 empowers the Local 
Government to make rules inter alia by 
sub-Cl. (r) to determine in what cases 
an appeal shall lie from the order of the 
Registrar. Consequently unless an ap- 
peal is provided for by the rules, no ap- 
peal can lie and the order of the liquida- 
tor under S. 47 (2) (b) is final so far as 
civil Courts are concerned. No rules of 
any description have as yet been made 
under the present Act, but rules were 
made by the Financial Commissioner’s 
Notification No 22, dated 10th February 
1916, under B. 43. Co-operative Societies* 
Act, 1912 (now repealed) which contained 
provisions similar to those in the present 
Act to which I have referred. If they are 
in force, there is no provision for appeals 
to a civil Court from orders of a liqui- 
dator. 

If Civil Regular No. 8-P of 1928 of the 
District Court of Prome (filed on 20th 
April 1928) tfie applicant and U Po Sein 
sued the liquidator {or an injunction to re- 
strain him from talcing any action to re- 
cover the amount, the subject-uiatter of his 
order and for a declaration that the order 
was ultra vires In the plaint, the case of 
the applicant and U Fo Sein was set out 
fully. The liquidator contented himself 


with a bare denial of the facts alleged^ 
and rested bis defence on legal grounds. 
The District Judge held that he had no 
jurisdiction to entertain the suit. H& 
did nob cite it, but no doubt he had in 
his mind S 49 of the Act, under which 
save as in the Act expressly provided no* 
civil Court is to have any jurisdiction in 
respect of any matter connected with tho 
winding up of a Co operative Society If 
the decision is correct, a person against 
whom a liquidator has made an order 
under 8. 47 (2) (b) has no remedy in a> 
civil Court, no matter how inequitoue 
the order may be. 

Nor would he appear to have any other 
remedy Under the revenue law elabo- 
rate provision is made for a series of ap^ 
peals ending with the possibility of re- 
vison by the Financial Commissioner,, 
under which a person aggrieved by an 
order of a subordinate authority can be 
pretty certain of obtaining a decision 
which if not necessarily based on the 
principles of law as administered by a. 
civil Court is yet likely to be in accord- 
ance with substantial justice Under 
the Burma Co-operative Societies’ Act„ 
1927 and under the rules passed under 
the Co-operative Sooieties* Act, 1912, on 
the other hand there is no provision for 
appeals from an order passed by a liqui- 
dator, or indeed of any sort of control over 
him Consequently every liquidator of 
society is a law unto himself and every 
member thereof is subject to his uncoven- 
anted mercies. 

I cannot help thinking that such a 
state of affairs has arisen from an over- 
sight and am of opinion that the attention 
of the Local Government ought to be 
directed to it, with the view of providing 
an appeal from such an order of a liqui- 
dator as I have before me, 'either to the 
civil Court or if that be deemed inexpe- 
dient to the Registrar of Co-operative 
Sooieties. 

With reference to the case before me 
if the facts are as the applicant states, it 
is obvious that he has suffered a very 
substantial injustice, and I venture to 
express a hope, that if they are so found 
to be, the Local Government will take 
such steps as possible to remedy it. 

Where the truth lies it would be im- 
proper for me to express an opinion. I 
would only point out that the applicant 
is a second grade pleader of 26 yeare 
standing and that the liquidator's reply 
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to the applioant’a ol^rly expressed ood- 
tentioQ in the suit that the debt was 
time barred at the time of the order was 
merely that it was not barred because the 
order was made under S. 47 (2) (b) of the 
Act. There is no provision in that Act 
or elsewhere which attributes to such an 
order the effect of revivintS a debt which 
is already barred by time. I have no 
sufficient materials before me to say that 
the debt was barrred by limitation. The 
applicant^ however, appears to have made 
out a prima facie case, that it was so 
barred. 

A copy of this order will be sent to the 
Hegistrar of Go-operative Societies, 
Burma, for his information 

S,N./h.K. Revision dismissed. 


^ A. I. R. 1929 Rangoon 115 

Pratt and Otter, JJ. 


Mandalay Municipal Committee — Ap- 
pellants. 


V. 


Maung It — Respondent. 

Civil Misc. Appeal No. 40 of 1928, De- 
cided on 20th December 1928 

^ Lsnd Acquiiition Act, S. 20 — Perion for 
whom properly ii acquired ii not ''p^irion 
intereated”— No notice to him under S. 20 ii 
neceaaary, although he can appear and 
adduce evidence. 

"Persons interested" in sub-S, (b) means 
persons interested by reason of their interest 
in the land acquired as owners, tenants and 
the like, and not persons interested as acquir- 
ing the land through the Secretary of State. 
Such a person is not entitled to separate notice 
under S. 20, though ho has the right to appear 
and adduce evidence. [P 115 C 2j 

A, C. Mukerjee — for Appellants. 

Judgment. — A piece of land belonging 
to Maung It was acquired by the Col- 
lector under the Land Acquisition Act, 
on behalf of the Mandalay Municipal 
Committee 

Maung It did not accept the Collector's 
award and claimed a reference to the civil 
Court under S. 18, Land Acquisition Act, 

The Collector made a reference and the 
Court, after issue of notice to the clai- 
mant and the Collector, took evidence, 
and passed orders enhancing the com pen- 
sation awarded to Maung It. 

The Municipal Committee was not 
represented at the proceedings before the 
Court, and applied to the Court to set 
aside the award made ex parte and re- 


open the prooeedings in order to give the> 
Committee an opportunity of contesting 
Maung It's claim. 

The Court held that the Municipal 
Committee was not a necessary party tn* 
the prooeedings, aod that their applica- 
tion to have the order set aside and to 
contest Maung It's claim on referenc&- 
was not maintainable 

The appeal has been argued before ua- 
almost entirely on the basis that the 
Committee is a person interested in the 
objection within the meaning of S. 20 (b) 
of the Aot. 

No direct authority has been cited on 
the point in dispute and we have been 
able to find none 

It is common ground that no notice was^ 
issued to the Committee under S. 20. 

Under that section the Court is bound 
to issue notice of the day, on which it. 
proposes to determine the objection, and 
to direct the appearance of: 

(a) the applicant. 

(b) "all persons interested in the objection, 
except such (if any) of them as have consented 
without protest to receive payment of the com- 
pensation awarded,” 

and 

(c) if the objection is in regard to the area 
or to the amount of the compensation — the 
Collector. 

Reading sub-S. (b) as it stands the 
natural construction is that ' persons 
interested” in sub-S. (b) means persons 
interested by reason of their interest in 
the land acquired as owners, tenants, and 
the like, and not persons interested as 
acquiring the land through the Secretary 
of State 

This interpretation is confirmed by the 
definition in S 3, where it is laid down 
that the expression: 

"person interested” includes all persons claim- 
ing an interest in compensation to be made on. 
account of the acquisition of land under this. 
Act, and a person shall he deemed to he in- 
terested in land, if he is interested in an case- 
ment affecting the land.” 

It is apparent that this definition does 
not contemplate the case of the person in 
whose interest the property is acquired. 

Had this been the intention, it would 
have been perfeotly simple to include 
such persons in the definition 

Moreover it is provided in S- 50 that 
no local authority or company, at whoso 
cost the Act is put in motion, is entitled 
to demand a reference under S 18, al- 
though the local authority or company is 
allowed to appear and adduce evidence 
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for the purpose of determiniug the amount 
of oompensation. 

As the Judge of the District Court 
pointed out, the Municipal Committee is 
not a necessary party to the proceedings 
before the Court, though it has the right 
to appear and adduce evidence 

In such a case the Municipality is re- 
presented by the Collector, who has 
acquired the property on its behalf, and 
if it is represented otherwise in Court, is 
there to assist the Collector. 

The Municipal Committee is not en- 
titled to separate notice, and if it wishes 
(in case reference to the Court is made 
under S. 19) to contest the claim, must 
make its own arrangements to ascertain, 
if a claim is made, and when the objection 
is fixed for hearing, in case the Collector 
fails to keep it au fail with events in 
Court subsequent to his award. 

The appeal is dismissed. 

11 K, Appeal dismissed. 
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Brown, J. 

Maung Po fiyau;— Applicant. 

V. 

Ma Lay and others — Opposite Party. 

Civil Miso. Appln. No. 174 of 1928, 
Decided on 17 th December 1928, for 
permission to appeal in forma pauperis. 

(a) Limitalion Act, S. 12 — Date of judg- 
'inent ii date of decree — Time doei not itop 
decree ii Actually ligned. 

The date of b decree for the purposes of the 
'LimitatioD Act ia the date of the judgmeat 
-and time can only be allowed as time requisite 
for obtaining copies if the applicant or appel- 
lant has actually made an application for a 
-copy. The time requisite for obtaining the 
oopy cannot atop to run until the decree ia 
aetually aigned . 8 L. 2?. R. 62 (F. B,) Rel. on. 

[P 116 0 2] 

3fc (b) Limitation Act, S. 5 — Pleader accep- 
'ting Court clerk’s atatement that application 
'for copy cannot be accepted until decree ii 
aigned — Mittake ia not bona fide and time 
•cannot be ezeuaed. 

No doubt a bona fide miatake on the part of 
a pleader ia aufficionb cause for admitting an 
appeal after time, but no mistake ia bona fide 
unleas made in apito of due care and attention. 
Time cannot be excused under S. 5 on the 
ground that the pleader accepted the atate- 
mont of the clerk of the Oourb that an applica- 
'tlon for copy would not be accoptod until 
decree was signed : 8 L. B. R. 566, Rel, on. 

[P 116 G 2, P 117 C 1] 
Judgment. — The applicant, Maung Po 
IKyaw has applied for permission fco appeal 


in forma pauperis. He wishes to appeal 
against the deoreerof the District Court, 
Tharrawaddy, and the judgment on which 
that decree is based ia dated 11th October 
, 1928. The period allowed for filing his 
application is 30 days after that date, or 
allowing eight days, the time he took to 
obtain a Qopy of the judgment and decree, 
38 days The application was not filed 
until 4th December, 16 days after it was 
barred by limitation. 1 have been asked 
to excuse the delay for reasons given in 
an affidavit of the pleader of the peti- 
tioner. The pleader states that about 
three days after the judgment he applied 
for a copy of the judgment and decree bub 
was told by the clerk of the Court that 
the application could not be accepted as 
the decree had not been drawn up. He 
made enquiries from time to time as to 
whether the decree was drawn up but 
was told that it was not. The decree was 
actually signed on 7th November and the 
application for the oopy was made on the 
8th. The affidavit goes on to state that 
the pleader advised his client that for 
purposes of limitation time would be 
computed from the date of the decree. 

It was held by a Full Bench of the 
Chief Court of Lower Burma in 1905 in 
the case of Maung Kin v. Maung Sa (l), 
that the date of a decree for the purposes 
of the Limitation Act is the date of the 
judgment, and that time can only be 
allowed as time requisite for obtaining 
copies if the applicant or appellant has 
actually made an application for a copy. 
Now in this affidavit the pleader says 
that he applied for the copy, but it would 
appear from his affidavit that he accepted 
the statement of the clerk of the Court 
that such an application would not be 
accepted until the decree was signed. It 
does not seem to me that this was an 
effective application for the copy and the 
time requisite for obtaining the oopy 
cannot begin to run until 8bh November 
with the result that the application is 
actually barred by 16 days ; nor am I 
satisfied that sufficient reason has been 
made out for accepting this application 
under S. 5, Lirn. Act 

It was held in the case of Ma Mai Oale 
V. Tun Win (2), that a bona fide mistake 
on the part of a pleader may be sufficient 

(1) [1905] 3 L. B. R. 62=11 Bur, L. R. 220 
(P.B.). 

(2) [1916] 8 L. B. R. 566=37 I. 0. 815=10 
Bur. L. T. 221. 
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sause for admitting an appeal after time, 
but that no mistake is bona fide unless 
made in spite of due oare and attention. 
I cannot find anything here to justify the 
view that the pleader s advice to his 
client that limitation would be computed 
from the date of the decree was made 
with due oare and attention. There is 
no explanation offered as to why the 
pleader was not aware of the law as laid 
down in §iaung Kins case (1), which has 
ever since been followed by the Courts in 
this Province. Copies were actually ob- 
tained on 15th November and there is no 
explanation, besides this incorrect legal 
advice, as to why there was a further 
delay of 19 days after filing the applica- 
tion In the application the applicant 
does mention his illness but it is only a 
vague mention and there is no affidavit 
in support of this allegation. I am not 
satisfied that the applicant had made out 
a case under the provisions of S 5, Lim. 
Act, and I must therefore hold that the 
present application is barred by limita- 
tion. It is accordingly rejected. 

R K. Aj)plicatton rejected. 
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Rutledge. C. J. and Brown, J. 

K. V Qalliara — Appellant. 

v. 

U. Thet — Respondent. 

First Appeal No. 204 of 1928, Decided 
on 30th January L929, from judgment of 
High Court, Rangoon, original side, 
under Cl. 13 of Letters Patent. 

(a) Tranafer of Property Act, S. 41 — Mort- 
gagee not giving proper deicription of pro- 
perties lituate in Rangoon in accordance 
with provisioni of S>. 21 and 22 — Properties 
not properly indexed in Regiitratiqn office 
—Subsequent purchaser making ordinary 
search but not discovering mortgage — As 
failure to make proper entry in index was 
«'ue to negligence of mortgagee, subsequent 
purchaser would be preferred to him — Regis- 
tration Act, Ss. 21 and 22. 

In a mortgage-deed presantod for registra- 
tion several different properties situalie in 
Rangoon Town were given only one small 
description and the requirements of Ss. 21 and 
22 were not complied with. The result was 
that the properties in question were not pro- 
perly indexed; and as the index was not pro- 
perly written up, the subsequent purchaser 
while making search in the ordinary way 
could not discover the mortgage. 

Heidi that as the failure to make a proper 
Index in the registration office was primarily 


due to the negligence in giving proper descrip- 
tion of the properties on the part of the mort- 
gagee, the subsequent purchaser would be- 
preferred to him. (P 119 0 2, P 120 0 1] 

(b) Registration Act, S. 22 (3) — Descrip- 
tion of property given in mortgage-deed 
not in compliance with terms of Ss. 21 
and 22 but from careful study of document 
property could be indentified — Document is 
not disentitled for registration. 

Where the descriptioa given of the morfc-- 
gaged properties in the mortgage-deed is inade- 
quately meagre and not in compliance with 
the terms of Ss. 21 and 22, the document can 
nevorthelesB be admitted for registration if 
the description given is not misleading aqd. 
if from a very careful study of the document 
it would be possible to discover the property 
mortgaged 10 Cal. .556 (P.R.), Dtst, 

[P 110 0 1, P 119 0 13 

S. S Patkar — for Appellant. 

E. W. Lambert — for Respondent 

Judgment. — The respondent U Thet, 
brought a suit on a mortgage document 
against one U Tin and joined the appel- 
lant as a subsequent transferee There 
were various properties set forth as 
mortgaged in the mortgage-deed, but we 
are ooncerned in this appeal with only 
one of these properties, the property 
known as Lot No, 51, Block No. 10-1/2 in 
the Town of Rangoon. 

The mortgage sued on is dated 25th 
June 1924 and the appellant bases his 
claim on a registered sale'deed, dated 9th 
February 1925. He claims that his title 
should be preferred to the title of the 
respondent, under the mortgage-deed, on 
the ground of gross negligence on the part 
of the respondent, whereby ho was bona 
fide led to believe that the land was free 
from incumbrances, when he made his 
purchase The learned trial Judge has 
decided that the appellant has not esta- 
blished gross negligence on the part of 
U Thet, and has given a mortgage-decree 
against this property as well as against 
the other properties mortgaged. The ap- 
pellant claims that the decree so far a& 
this property is concerned is not justified. 
He raises a number of grounds in appeal, 
but the main ground is that the respon- 
dent U Thet was guilty of gross negli- 
gence and was therefore estopped from 
denying the validity of the appellant's 
title. 

The body of the mortgage-deed simply 
sets forth the general terms of the mort- 
gage and leaves the description of the 
properties mortgaged entirely to the 
sohedule. In the schedule the properties, 
are described serially; 
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Serial No. 1 is described as; 

A piece of paddy land being holding No. 
J15 of 1922-23, situafce in Kyaikasan 
Bautaw Kwin, Kambe Circle, Inaein 
township, Insein Disfcriofc, and measur- 
ing 13 acres 

Serial No 2. 

A piece oE garden land being holding 
No. 316, 1922-23, measuring 4.28 acres. 
\nd situate in Kyaikasan Bautaw Kwin, 
Kambe Circle, Insein Township, Insein 
District. 

Serial No. 3. 

Leasehold land in Pazundaung Circle, 
in Blocks 9-K/2, 10. I. 10 1/2 being 

second class Lots Nos. 16, 17, 78 and 51 
of the Rangoon Development Trust. 

Serial No 4 

All buildings, fixtures, trees and plants 
'Standing thereon. 

Ths first two items consist of compa- 
ratively small properties, and are each 
of them described in great detail. Item 
No. 3, however, which contains no less 
than three entirely different pieces of pro- 
perty in Rangoon Town, contains one 
short description of all these pieces of pro- 
perty. The first piece of property men- 
tioned therein is situate in Block No. 
K/2, whereas the other two pieces are in 
Blocks I, and 1/2 respectively and the de- 
scription does not show which lot num- 
ber refers to which block numbers 

It appears that registered documents in 
Rangoon are indexed in accordance with 
uhe Block numbers of the properties, to 
which they relate. Thus all properties 
in Block K/2 can ordinarily be traced in 
the index by referring to the entries in 
the Register under K/2 and similarly 
properties in Block I and 1/2 can be 
traced by referring to entries under I, 
ind 1/2. But when the document in suit 
was registered no entry whatever was 
made in this index under Blocks I, and 
1/2. This omission was clearly due to 
the manner in which the schedule of the 
document was drawn up. A copy of the 
schedule taken from the copy of the do- 
cument in the registration office makes 
that clear. There the property is shown 
as Blocks 9. K/2. 10- 1 and 10-1/2, second 
class Lots Nos. 16, 17, 78. and 51 "This 
clearly does not show any of the proper- 
ties to be in Block I, or 1/2 and the 
figure **1" having in each case been sub- 
stituted for the letter '*1 ” It is stated 
on behalf of the appellant that search 
was made in the index, before the appol- 
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lant purchased the property and that the 
index did not disclose the present mort* 
gage. This fact is not disputed, nor is it 
suggested that the appellant was in any 
way negligent in not making a further 
search 

It is admitted, that the method em- 
ployed in searching the registration re- 
cords in the case was the method ordi- 
narily employed by advocates and 
pleaders in Rangoon. It is true that 
there is another index which could have 
been searched, the personal index, but 
in view of the similarity of Burmese 
names, that would admittedly have been 
a very laborious process and is not the 
procedure which is ordinarily followed. 
Had the index been properly written up, 
it is clear that the appellant would have 
discovered existence of this mortgage be- 
fore purchasing the property. 

The learned trial Judge has found this 
to be the case, and he has also found that 
there has been negligence, but he holds 
the negligence to have been on the part 
of the office or clerks of the Registration 
office and not on the part of U Tin, the 
defendant, or his pleader. 

Under S 21, Registration Act, no test- 
amentary document relating to immov- 
able property shall be accepted for regis- 
tration, unless it contains a description 
of such property sufficient to identify the 
same and 

'*h3UBos m towns shall be described as situ- 
ate on the North or other side of the street or 
road (which should be epecified) to which they 
front and by their existing and former ocou- 
paucies and by their rumbers if the houses in 
such street or road are numbered.” 

By rules issued by the Local Govern- 
ment under S 22 of the Act, the descrip- 
tion of lands in towns must include the 
block, division and the holding number 
of the block. 

So far as the description of the house 
IS concerned in the present case, it is 
clear that the requirements of S. 21, 
Registration Act, have not been complied 
with. The numbers of the blocks were 
all classed together in one short descrip- 
tion and all the buildings were given one 
comprehensive description as “buildings, 
fixtures, trees, and plants, standing there- 
on.” It seems clear therefore that the 
requirements of the Registration Act were 
not properly complied with. This is not 
in itself sufficient to disentitle the doou- 
ment to be registered, as 8. 22 provides 
that if the document is sufficient to iden- 
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tify the property the failure to comply 
with the provisions of Ss. 21 & 22 will 
not disentitle the document to be regis’ 
tered. Although the description given in 
the Schedule to the document is exceed- 
ingly meagre, from a very careful study 
of the document it would have been pos- 
sible to discover that the property now 
in suit was mortgaged. 

It has been urged on behalf of the ap- 
pellant tli^at on account of the faulty des- 
<:ription we should hold that there has 
not really been any registration at all 
with regard to this property and that 
the mortgage as regards this property is 
therefore invalid, and we have been re- 
ferred to the case of Baij Nath Tewari 
V. Sheo Sahoy Bhagu (l) In that case it 
was held that the registration of the 
•document was invalid, but the facts of 
that case are not similar to the facts 
•of the present case. It was not there 
merely a question of misdescription. 
The description given in the document 
in that case was directly misleading. 
We are not satisfied that the misdescrip- 
tion in the present case was so complete 
a.s to disentitle the document to be re- 
gistered. It does not seem to us, how- 
•over, that this certainlv concludes the 
matter. There can be no doubt that the 
•description of the property given in the 
document is not such a description as it 
is reasonable to expect in such docu- 
ments, and it is also clear that the failure 
to give a more satisfactory description is 
responsible for the failure to enter the 
mortgage of this particular piece of land 
in the index under Block 1-2 The des- 
cription in schedule shows Four Second 
Class Lots Nos. 16, 17, 78, A; 51, as being 
'Situate in Blocks 9-K/2 10-1/2 &, 10-1/2 
The learned trial Judge points out that 
1ihe mistake was due in part to the fact 
that the letter “1” is used for denoting 
blocks in Bingoon, and that the letter 
"‘I” is exceedingly liable to be mistaken 
for the figure *1” as has actually hap- 
pened in this case. But it is clear that 
the use of the letter “T* would have led 
to no mistake whatever, had the proper 
description been given in the schedule 
and had the word “Block” been used in 
front of "10-1/2”, and of “10-1/2”. The 
manner In which the schedule is drawn 
up suggests strongly that all the items 
of property shown in Serial No 3 com- 
iPrisei one piece of property, and no sat- 
' (irCTayi] 18 Oftl, 55MF.B.). 


isfactory explanation has been given as 
to why each of these pieces of property 
was not separately and fully described 
as was done in the case of Serial Nos. 1 
& 2. It appears that at the time the 
mortgage document was exeoutedi the 
mortgagor was in custody on a charge of 
murder, and it is suggested that that was 
why the document was drawn up in such 
an unsatisfactory fashion. The pleader 
who acted for the mortgagor, has given 
evidence, and admits that no title-deed 
was given to him, no explanation is 
offered as to why the title-deeds were not 
produced. We can see no reason why, 
even though the mortgagor was in cus- 
tody it should have been impossible to 
draw up a description of tbe property 
in proper detail In fact it is alleged on 
behalf of the respondent that all the in- 
formation required as to the property is 
actually in the document itself , and the 
fact that the mortgagor himself was 
in custody cannot explain away the 
negligence of the lawyer in not using the 
information at this command in such a 
way, as to make the matter intelligible 
to the ordinary reader of the document. 
The clerks in the registration office are 
not trained lawyers, and it is no part of 
their duty to study documents presented 
to them carefully for the purpose of con- 
sidering what their legal meaning may 
be. It seems to us, that with a descrip- 
tion such as is given in the schedule in 
the present case, mistakes such as have 
occured in the registration office, were 
only to be expected and in our opinion 
the failure to make a proper entry in the 
registipation index was primarily due to 
the grossly careless way in which the 
deed was dravvn up, and the property 
described. 

It must be borne in mind that at the 
time this document was drawn up, the 
ib:ortgagor produced no title-deeds what- 
B^ver. At the time oE their mortgage 
the deeds in question were with a previ- 
ous mortgagee and it has been contended 
on behalf of the respondent that, how- 
ever careless the plaintiff may have been 
in not requiring the production of title- 
deeds before accepting the mortgage, the 
title-deeds could not have been procured, 
oven if they had been enquired after. 
That may be so, but in the absence of the 
taking of the ordinary precaution of see- 
ing the possession oE title-deeds when tak- 
ing a mortgage of property it was obvi- 
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ously all the more iaoumbent on the 
mortgagee to see that the registered 
mortgage deed was properly drawn tip in 
such a way that a third person making a 
search in the registration office for any 
transactions with regard to the property 
could not be misled. In the circumst- 
ances of the case, we are of opinion that 
jthe manner of drawing up the registered 
ideed amounted to a gross negligence and 
jthat by this negligence on the part of the 
Imortgagee, the mortgagor was enabled 
jto hold himself out to the appellant as 
(the ostensible owner of the property 
mortgaged. 

It has not been suggested that the 
purchase by the appellant was not in 
good faith ; nor is it suggested that the 
appellant did not take reasonable care 
before making the purchase to satisfy 
jhimself as to the vendor’s title. We are, 
jtherefore, of opinion that the principles 
laid down in S. 41, T. P. Act, apply to this 
'case, and the transfer of the property to 
{the appellant was a valid transfer and 
{was not affected by the mortgage in 
{favour of the respondent. 

It is claimed on behalf of the appellant 
that in actual fact the money with which 
he bought the property was utilii 2 ed for 
the purpose of redeeming a previotis mort- 
gage, and it is claimed that he would, in 
any case, be entitled to keep this mort- 
gage alive for bis protection. The chief 
difficulty in the way of this contention 
is that these facts were never pleaded in 
the trial Court, In view, however, of 
the conclusion we have come to on the 
main ground of appeal, it is not neces- 
sary to consider this point any further. 
We allow this appeal and alter the decree 
of the trial Judge, by omitting Lot No. 61, 
in Block 10-1/2 from the properties in- 
cluded in the mortgage decree, the res- 
pondent will pay the costs of the appel- 
lant in both Courts. 

S.N./r.K. Decree altered. 
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Care, J. 

Emperor 

v. 

Aung Shan and others — Accused — Op- 
ponents. 

Criminal Revn. Nos. 1031-A, 1033-.A 
and 1037-A of 1928, Decided on ISth No- 
vember 1928, against decision of Town- 
ship Magistrate, Salin. 

Burma Excite Act (5 of 1917), St. 30 and 
5 — Scope. 

To prove an offonoe under the Aot it is ne- 
cessary to show that the place of possession or 
sale of tari is within five miles of a licensed 
tari shop. [P 102 C 2] 

Judgment. — Two of those cases were 
tried by the Township Magistrate, Salin,. 
and in them the accused were convicted 
of illicit possession of tari. The third 
case was tried by the Additional Magis- 
trate of Pwinbyu, and in it the accused 
was convicted of illicit sale of tari. Thia 
case was carelessly tried and the evidence 
was inadequate. 

In all three oases there is the serioua 
defect that no offence has been either 
proved or admitted. By para. 1 (4) of 
Financial Department Notification No.72, 
dated 18th September 1917 (1), tari is 
exempted from all provisions of the Ex- 
cise Act throughout Upper Burma, except 
in places within five miles of a liceneed 
tari shop. It follows that except within 
such limits neither the possession nor the 
sale of tari is an offence. To prove an 
offence it is necessary to show that the 
place of possession or sale is within five 
miles of a licensed tari shop. No at- 
tempt was made to prove this in any of 
the three cases, nor was it in any of them 
stated in the particulars of the offence tc 
which the accused was required to plead 
Ail the convictions are therefore bad. 

I set aside the convictions and sen- 
tences in all three cases and direct thal 
each of the accused persons be acquittec 
and that the fine paid by him be refundec 
to him. 


Emperor v. Aung Shar (Oarr, J.) 
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Convictions set aside. 
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Maung Ba, J. 

Shwe Kyo and — Appellanfca. 

V 

Smperor— Opposite Party. 

Criminal Appeals Nos. 1432, 1439 and 
1450 of 1928, Decided on 3rd December 
1928 against order of lab Addl Magis- 
trate, Bangoon 

Opium Met, S. 9 (c)— Knowledge and con- 
trol of opium muit be concluaively proved. 

The term “ poasGasion ’* implioa knowledge 
on the part of the alleged possessor, and be- 
fore the accused person is required to account 
for opium bhero must bo proof tbab such opium 
has been iu his possession or under his con- 
trol : (1872-92) L. J3. R. 573, Foil. [P 121 0 2] 

Judgment. Five persons were con- 
victed of illegal possession of opium under 
S 9 (c), Opium Act and sentenced to vari- 
ous terms of imprisonment. In the case 
of two of them, a sentence of fine was 
added 

The facts, as held proved by the pro- 
secution, were briefly as follows : U Ko 
Ko, Court Prosecuting Officer of the First 
Additional Magistrate's Court, Rangoon, 
acting on information, went and waited 

in front of Kamayub Police-Station with 

two witnesses, Maung Kya Nyun and 
Mauug Po Hmyin, at about 10 a. m. on 
30fch September 1929. A Dodge Car, No. 
11A8423, was then seen coming from 
Rangoon, and he stopped the car and 
made a search. He found a ball of opium 
in each pocket of the waterproof coat, 
which was folded The waterproof coat 
was in the pit in front of the rear seat. 
The appellant, Ba Kyin, was driving the 
car, and the appellant, Maung Han, sat 
next to him. The appellant, Swee Kyo, 
the appellant, Chan Mya, and one Lwang, 
were seated on the rear seat The two 
balls of opium weighed 58 ticals, and Ko 
Ko states that the opium balls were effec- 
tively concealed in the pockets of the 
waterproof. The raincoat fitted Lwang, 
and Lwang admitted that it belonged to 
him, but he pleaded that he did nob know 
to whom the exhibit opium belonged. 
All the four appellants also denied know- 
ledge of the opium. 

The driver, Maung Ba Kyin, stated 
that, as the two Chinamen told his friend, 
Maung Han, that they wanted to go to 
Hmawbi, he was taking them there 
Chan Mya, the Burman, who was one of 
the three seated on the back seat, said 
1929 R/16 


^at he was in the car beoatiae his friend, 
Ba Kyin, invited him in. Swee Kyo, 
who is 55, said that, while he was at a 
teashop, Lwang came in a car and invited 
him for a drive, so he got in and did not 
know anything about the opium. Lwang, 
who is 22 and who has not appealed, as 
already pointed out, denied knowledge of 
the opium, though he admitted to be the 
owner of the waterproof The car was 
not a taxi, and the record does not dis- 
close who the owner was Among the 
appellants, only Swee Kyo examined two 
witnesses to support his defence. The 
learned Magistrate rejected their evidence 
and convicted all the five persona, holding 
that the three Burmans wore helping the 
two Chinamen in removing the opium out 
of Rangoon. 

The law laid down by Mr Fulton in 
Queen-Empress v Chit Aung (1), is still 
good law. The term ** possession ’* im- 
plies knowledge on the part of the alleged 
possessor, and before an accused person is 
req^uired to account for opium there musi 
be proof that such opium has been in his 
possession or under his control. Mr 
Fulton quoted the following remarks ol 
Cave, J., in Beg v. Ashwell (2). His 
Lordship said : 

If these cases are rightly decided, as I be 
heve them bo ba, they establish the principle 
that a man has not the possession of that of 
the existence of which ha is unaware. A man 
cannot, without his consent, be made to incur 
the responsibilities towards the real owner 
which arise from the simple possession of a 
chattel without further title, and if a chattel 
has, without his knowledge, boon placed in his 
custody, his rights and pliabilities as a pos- 
sessor of that chattel do not arise until ho is 
aware of the existence of the chattel and has 
assented to the possession of it. " 

The question is whether the four oocu- 
pauts of the car, besides Lwang in whose 
waterproof the opium balls were con- 
cealed, could be said to have knowledge 
of the existence of the opium. Has there 
been any proof that such opium was in 
their possession or under their control ? 
It might be that Lwang was the owner 
of the opium, and that the others were 
simply helping him in taking it out of 
Rangoon, or it might be that Lwang con- 
cealed the existence of the opium from 
the knowledge of the other occupants and 
simply took them with him to avert 
suspicion. 

(1) [1872-92] L. B. R. 57^ 

(2) [188G] 1C Q.B.D. 190=55 L.J.li.C. G5=50 
J.P. 181=16 Cox.C.O. 1=34 VV.R. 29t«= 
53 L.T. 773. 
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[n tlie abaenoa oF oirouLnstanoea from 
which it could be conclusively inferred 
that the four appellaats had kno^vledge 
of the prasenca of the opium, and that 
sucli opium was under their control, it 
would not be safe to punish them on mere 
suspicion. 

I am coQstraiaed to hold that the case 
against these four appellants is not free 
from reasonable doubt They aro accord- 
ingly acquitted Bail bonds are cancelled. 

R K. Accused acquitted. 
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Carr. J. 

Emperor 

V. 

U Thill 0/in and others — Accused — 
Bespondenta. 

Criminal Appeals No. 106i to 1096 of 
1928, Decided on 2l9t December 1928, 
against order of 6th Addl Magistrate, 
Rangoon. 

Rangoon City Municipal Act (1922), S. 214 
— To offence under S. 12S though continuing 
one if committed for more than lia monthi, 
S. 214 applies. 

Although tho oSonoa of kooping opon a pri- 
‘vate market without a licoase, la a coatinuing 
oSeuoo, which ia freshly comtiiittad evory day, 
Htill if tho ofiendcra are comoiitting the same 
for more than six months to tho knowledge of 
tho Municipality, S. 214 (2) is a valid doEenoo. 

[P 122 G 2] 

N. M. Cowasjec — for the Crown. 

Judgment — Those are appeals by tho 
Local Government against the acquittal 
of tho respondents by tho Sixth Addi- 
tional Magistrate of Rangoon. 

The facts in all the oases are the same, 
and the point for decision is tho same. 

The Corporation of Rangoon some time 
in 1926 sold certain premises to the 
Commissioners for the Port of Rangoon. 
It appears that the Fort Commissioners 
let stalls in those premises to the various 
accused and collected rent from them. 

In June 1927, the Commissioner of the 
Rangoon Corporation took exoeption to 
this and entered into correcpondence 
with the Chairman of the Port Commis- 
sioners. Tho final result of tho negotia- 
tions was that the Port Commissioners 
agreed to remove the tenants from their 
stalls by the end of December 1927. and 
the Commissioner of the Corporation ag- 
reed to take no action until then. 

It appears that the Port Commissioners 
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gave notice to the respondents to leave 
their stalls by Slst December. The res- 
pondents did not comply with that notice 
and have continued occupying their stalls 
and selling at them. Thereupon the 
Rangoon Corporation instituted these 
prosecutions under S 125, City of Ran- 
goon Municipal Act 1922, for keeping 
open a private market without a license 
All the respondents were finally acquitted 
by tho Magistrate on the ground that the 
prosecution was barred under S. 214 (1) 
(b) of the same Act because the complaint 
had not been filed within three months of 
the date on which the commission of the 
otience was first brought to the notice of 
tho Corporation. It is contended in 
these appeals that that decision is 
wrong 

In my opinion the decision is quitel 
correct The argument put forward by| 
Mr. Cowasjeo for the Corporation is that 
the offeace in question is one which is 
freshly committed every day ; that he 
has not sought to prosecute the respon- 
dents for anything done prior to January 
1928 ; and that, as these prosecutions 
were instituted in that month, the bar 
provided by S 214 does not apply. 

I am unable to accept this contention. 
It is admitted by Mr. Cowasjee that li- 
censes for private markets are issued, and 
that in the normal course such licenses 
are issued, for tho Municipal year from 
1st April to 31st March in tho following 
year. He says also that licenses issued 
at any intermediate date would have 
effect only up to Slst March. 

It seems to me, therefore, quite clear 
that the offence complained of in this 
case is one which comes within the scope 
of 8 214 (2) of the Act, which provides 
that : 

"failure to take out a license under this Act 
shall be deemed, for tho purpose of sub 3. (1), 
to bo a continuing ofifanoe until the expiration 
of the period for which tho license ought to 
have been taken out.” 

The respondents were committing the 
offence in June 1927 They continued to 
do so right up to the time when these 
prosecutions were instituted, and, since 
tho Commissioner of tho Corporation ad- 
mittedly knew that* they wore commit- 
ting the offence in June 1927, 8. 214 (l) 
(b) clearly applies and prevents the Court 
from taking cognizance of the offence. 

Mr. Cowasjee argues that the offenoe 
complained of is a continuing offenoe, 
which is freshly committed every day. 1 
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agree witih him on this point ; but it 
seems to me that that is not in his favour, 
and that the effect of S. 214 (2) is to pre- 
vent of the Corporation from raising such 
an argument as this, and saying that 
they were not prosecuting for the offence 
committed in June but for an entirely 
fresh offence committed in January. If 
that is not the effect and the intention of 
sub-S. (2), S. 214, I am unable to find any 
meaning in it whatever. 

I ffnd, tliorefore, that the judgment of 
the Magistrate is correct, and I dismiss 
these appeals. 

H.K. Appeals dismissed 
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Mya Bu, J. 

Maung Tun Illaing — Appellant. 

V. 

U Tha Kha and another — Respondents. 

Special Second Appeal No. 536 of 1928, 
Decided on 21st March 1929, against de- 
cree of Township Court, Yedashe, in 
Civil Regular Suit No. 136 of 1927. 

Civil P. C., O. 21, Rr. 60 and 63— 
Order ko be in favour of claim under R. 60 
must be result of investigation unless inves- 
tigation unnecessary — Claim preferred under 
R. 58 but notice not issued to attaching de- 
cree-holder — Decree-holder not appearing — 
Execution proceedings as also claim appli- 
catien closed — Neither order closing execu- 
tion proceedings, nor that closing claim ap- 
plication, nor also their combined effect, is 
order under R. 60 or order against decree- 
holder within R. 63, 

Aa Older under B. 60 in favour of a claim 
must be the result of an invosbigabion arising 
on a claim being preferred under B. 58 except 
in cases where the investigation is unneces- 
sary. [P 124 0 2] 

In an execution proceeding, a claim was 
preferred under B. 58 but no notice of the 
claim application was given to the attaching 
decreo-holdor. On the day of hearing the 
execution proceeding itself was closed owing 
to the decree-holder's default of appearance 
and at the same time the claimant’s applica- 
tion for removal of attachment was ordered to 
be closed. 

Held: that as no notice of the claimant’s 
application was given to the deoroe-holder, 
neither the order closing the execution pro- 
ceedings, nor the order olosing the claimant’s 
application, nor oven the combined o/Teot of 
them both read together can be an order under 
R. 60 or an order against the decree-holder 
within the meaning of B. 69: A. /. R. 1924 
Rang. 42 ; 41 Mad. 985 45 Oal. 785; 41 

All, 623, Vist.i A. I. R. 1928 Mad, 76, Cons. 

[P 125 G 2] 

P. B. Sen — for Appellaut. 

S. Ganguli—toT Bespoudents. 


Judgment — This appeal has arisen 
out of Civil Regular Suit No. 136 of 
1927 of the Township Court of Yedashe, 
which was a suit for partition and pos- 
session of a quarter share in a piece of 
paddy land known as holdings Nos. 5 and 
6 of 1926-27 of Kyetthay-Ahtay Kwin, 
Thagya Circle, Yedashe Township. 

The plaintiff-respondents bas^ their 
claim on a purchase of that share from 
Mahomed Moosa who has purchased the 
right, title and interest of Maung Tun 
Aung^ (the brother of the defendant-ap- 
pellant, and one of the four children of 
Ma Kha, deceased) in the land in the 
Court sale held in Civil Execution No. 
12 of 1924 of the Township Court of 
Yedashi. This execution case was pro- 
ceeding in which one U Min Din, who 
had obtained a decree against Maung Tun 
Aung in Civil Regular No 272 of 1917 
of the Township Court of Pyinmana, hod 
the decree executed and the right, title 
and interest of Maung Tun Aung in the 
land attached and sold. 

It is common ground that the land was 
originally the property of Ma Kha during 
her lifetime, and that Ma Kha died leav- 
ing four children, two of whom are ap- 
pellant Maung Tun Hlaing and the above 
named Maung Tun Aung. But'the appel- 
lant’s case was that he had obtained and 
received possession of the whole land 
from Ma Kha before her death by virtue 
of an oral sale by her in consideration of 
a sum of money paid by him to her. Be- 
fore the Civil Execution No. 12 of 1924, 
he had taken out execution of the same 
decree in Civil Execution Ouse No. 224 of 
1923 of the Township Court of Yedashe, 
in which the same land was attached, 
which led to the filing of an application 
for removal of attachment by the appel- 
lant on 2nd January 1924. This case, 
however, ended in a dismissal for default 
of the decree-holder's appearance on the 
day for the return of the warrant of at- 
tachment, namely 7th January 1924 
and in a withdrawal of the attachment. 
In view of the withdrawal of the attach- 
ment the appellant's application for re- 
moval of attachment, being Civil Misc. 
No. 2 of 1924 was ordered to be closed at 
the same time. Two days thereafter the 
decree-holder filed his application in 
Civil Execution No. 12 of 1924, it should 
be noted that no notice was issued to the 
attaching decree-holder in Civil Miso. 
No. 2 of 1924. 
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It ia not disputed that the plaint land 
was put up for sale in Gi7il Execution 
No. 12 of 1921, that Mahomed Moosa be- 
came the purchaser of the judgment- 
debtor’s right, title and interest, and the 
sale was confirmed on 30th May 1924, 
and that the plaintiff-respondents have 
purchased the same right, title and inte- 
rest from Mahomed Moosa. 

On the facts, the applicant’s defence 
was mainly that the whole land had be- 
come his own property on account of 
Ma Kha’s oral sale to him with the con- 
sent of all the other heirs in considera- 
tion of his payment of Rs. 600 and his 
having received possession of the land in 
pursuance of that sale 

The appellant also raised some legal 
defences to the effect that the plaintiffs, 
or their alleged predecessor-in-title, were 
not, and had never become the owners of 
the plaint land or any portion thereof, 
inasmuch as the alleged purchase by 
Mahomed Moosa of Tun Aung’s alleged 
share in Civil Execution Case No. 12/24 
did not pass any title in the suit land, 
the proceedings in the said execution case 
being void ab initio owing to the dismis- 
sal of the previous execution proceedings 
and the removal of attachment in that 
proceedings. 

Both the Courts below have come to 
concurrent findings against the appellant 
on his defence on the facts, and 1 see no 
sufficient reason to disagree with them. 
This appeal has been laid under S 11, 
Burma Courts Act, merely because the 
lower appellate Court modified the de- 
cree of the trial Court The trial Court 
passed a decree as prayed for in the 
plaint, viz., for partition and for posses- 
sion of one-fourth share of the land in suit 
in the plaintiff’s favour; but the lower 
appellate Court refused to order partition 
and merely gave declaration of the plain- 
tiff’s title to a certain portion of the 
land. 

The main legal question raised on ap- 
pellant’s behalf lies in the contention 
that the orders passed in Civil Execution 
No 224 of 1923 and Civil Misc No. 2 of 
1924 on 7th January 1921, should be 
read together, and were tantamount to 
an order directing removal of attachment, 
under 0. 21, R. 60, Civil P. C , which 
was conclusive, subject only to the result 
of a suit under O. 21, B. 63, and conse- 
quently barred the fresh application for 
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attachment in Civil Execution No. 12/24 
which was therefore illegal and void 

A claim proceedings like the one in 
Civil Miscellaneous No 2/24 falls with- 
in the scope of 0. 21, R. 58, which enacts 
that the Court shall proceed to investi- 
gate a claim unless it considers that it 
was designedly or unnecessarily delayed, 
whereupon such investigation the Court 
ia satisfied of circumstances mentioned 
in R. 60, it shall make an order releasing 
the property wholly or to such extent as 
it thinks fit from attachment. To my 
mind, a comparison of these rules shows 
that an order under R. 60 in favour of a 
claim must be the result of an investiga- 
tion arising on a claim being preferred 
under R 58, except in cases where the 
investigation is deemed unnecessary as 
for instance, where the attaching decree- 
holder declines to oppose the claim or 
consents to its being granted. Now the 
order passed in Civil Execution No 
224/23 was p\3sed in consequence of the 
decree-holder’s default of appearance to 
prosecute that proceedings and it was in 
these terms; 

" Galled, warrant returned duly executed. 
Neither the decreo-holder nor his agent pre- 
sent. Dismissed for default. Attachment 
withdrawn.” 

This order would have been passed all 
the same, even if there was no applica- 
tion for removal of attachment It was 
therefore, not an order passed in conse- 
quence of or as a result of the appellant’s 
application for removal of attachment, 
because the Court had not even ordered 
the issue of notice of the appel- 
lants’ application to tho decree-holder, 
there is nothing to show that the decree- 
holder was even aware of the appellant’s 
applioation, and it cannot be said that 
the decree-holder absented himself to 
evade an investigation There is thus no 
ground for reading the orders in tho two 
cases together as if they are interdepen- 
dent The order for withdrawal of attach- 
ment in Civil Execution No. 224/23 can- 
not in these circumstances be regarded as 
one under 0. 21, R. 60, while 'the order 
closing the case in Civil Miscellaneous 
No. 2/24 in veiw of the dismissal of the 
oxecution proceedings and the withdra- 
wal of attachment is by no moans such 
an order or an order against the decree- 
holder within the meaning of O. 21, 
R 63. In my opinion the contention ia 
untenable. 


Mg. Tun Hlaing v. U Tha Kha (Mya Bu, J.) 
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The learned advocate for the appel- 
lant cites Maung Pya v Ma Hla Kyu 
(1) in which Duckworth and Po Han, JJ., 
following the rulings in Venkatrat- 
nam v. Eanganayakamma (2); J^ogendra 
Lai V. Fa7ii Bhusan (3) and Gulah v. 
Mutsaddi Lai (4), held that an order on 
a removal of attachment application alter 
no investigation of the claim comes with- 
in the category of an order made against 
that party in such a way as to render 
that order conclusive and thereby prohi- 
bit the institution of a suit to establish 
the same rights after the period of one 
year allowed by Art 11, Sch 1, Liin. Act, 
has expired. All these cases are distin- 
guishable from the present case. 

In estimating whether an order made 
on a removal of attachment application 
without investigation is of the descrip- 
tion mentioned in H. 63, it is, in my opi- 
nion essential to distinguish an order 
against the applicant in a claim proceed- 
ings from an order against an attaching 
decree-holder, for, against a claimant an 
order may bo made refusing to investi- 
gate the claim on the ground that the 
claim or objection was designedly or un- 
necessarily delayed, and the claim may 
also be dismissed on account of the 
claimant’s default of appearance, or on 
account of non-prosecution, while it is 
inconceivable that an order should be 
made against an attaching decree-holder 
without having him before the Court 
except where the case is to be dealt with 
ex parte against him The order which 
was considered in Maung Pya's case (l) 
was an order dismissing the application 
for removal of attachment for want of 
prosecution, on the applicant’s proposing 
to the Court that his application should 
be dismissed without costs 

In tlie Full Bench case of Venkatarat- 
nam v Iianganayakamma{i) it was held 
that an order refusing to investigate a 
claim to attached property on the ground 
that there was delay in hling it is an order 
passed against the claimant within 0. 21, 
R. 63, and that an order on a claim peti- 
tion merely stating that as it was hied 
late it will be notified to tho bidders is 

• (1) A. 1. R. 1924 Rang. 42=1 Rang. 481. 

(2) [1910] 41 Mad. 985=35 M. L. J. 335=8 

M. L. \V. 292=48 1. C. 270=(1913) M.W, 

N. 599 (F.B.). 

(3) [1918] 45 Oal. 785=44 I. C. 265=23 C, W. 

N. 375, 

<4) [1919] 41 All. 023=50 I.O. 748=17 A.L.J. 

^' 74 . 


in effect an order rejecting the claim to 
which 0. 21, R 63 will apply. This 
ruling was considered by Schwabe, C. J.i 
in Ahd^tl liader v. U, T M. Somasunda- 
ram Chettyar (o), where a claim peti" 
tion put in having been dismissed on the 
ground that the sale had taken place and 
that the Munsif had no power to pass an 
order as it was filed after one year from 
the date of the order, it was held that 

O. 21, R 63 had no application. Tho 
learned Chief Justice was inclined to 
treat the decision in V enkatratnam" s 
case (2) as being confined to the facts of 
that particular case and to cases where 
the claim was dismissed as too late under 
the proviso to R 58. 

In the case of Nogendra Lai v. Fanis 
Bhusan (3) it was hold that the party 
against whom the order was made on a 
claim either allowing or rejecting the 
claim preferred under O. 21, R. 58, Civil 

P. C , may irrespective of whether any 
investigation took place or not bring a 
suit to establish his right under 0. 21, 
R. 63. The order under consideration 
was an order dismissing the claim " for 
default on the ground of delay.” The 
case of Qulab v Mutsaddi Lai (4), was 
one where a petition made to the attach- 
ment of property under R. 58 was dis- 
allowed because the objector did not ap- 
pear on the date fixed. The case before 
me is quite distinguishable from Maung 
Pyas (1), and the cases which it follow- 
ed In my opinion the order closing 
the case in Civil Misc. Case No. 2 of 
192 4 cannot be deemed to be an order 
against the attaching decree-holder and 
I do not think that the order in Civil 
Execution No. 224/23 should be read as 
an order made in a proceedings undei 
R. 58. Even if the two orders are read 
together they cannot in my opinion be 
deemed to be an order made under R. 60. 

For all these reasons, I overrule the 
appellant’s learned advocate’s contention 
There is no ground for interference with 
the judgment of the lower appellate 
Court, except where it refused to order 
partition. The decree of the lower ap- 
pellate Court is, however, bad on account 
of this refusal I, therefore, set it aside 
and restore the decree of the Court of 
the first instance, but I consider that the 
appellant should pay tho respondent’s 
costs throughout. 

gjN./R K. _ Decree m odified, 

~(Q) A. I. R. 1923 Mad. 76=45 Mad. 827. 
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A. I. R. 1929 Rangoon 126 payable by Ma Seik Kaung and held that 


Mya Bu and Heald, JJ. 

Daw Ohn Bwin — Appellant. 

V. 

U. Bah and another — Bespondonts. 

First Appeal No. 146 of 1929, Decided 
on 11th March 1929, against decree of 
Dist. Judge, Pyapon. 

Civil P. C., S. 145— Remedy againtt im- 
movable property given ai security under a 
registered bond can be enforced without re- 
course to a suit. 

la a caso whoro a surety has offered oerbain 
spociHod properties as security for hia obliga- 
tions under the bond, and whore because these 
properties are immovable properties it has 
been necessary to have the bond registered to 
make tho security oOectivo, the bond can bo 
enforced against the properties without bring- 
ing a regular suit A. /. R. 1024 All. 10.5; 41 
Mad. 337, Foil, [P 12G G 2, P 137 G IJ 

Tha Kin^ioT Appellant. 

E. MaxLng^ioT Heapondenta. 

Judgment.— In suit No. 9 of 1926 of 
the District Court of Pytipon the pre- 
sent respondent sued Ma Saik Kaung for 
possession of certain property including 
a mill, on the strength of a registered con- 
veyance of the properties given to them by 
Ma Seik Kaung. In connexion with 
that suit they applied for the appoint- 
ment of a receiver of the properties and 
it was ordered that Ma Seik Kaung 
should be allowed to romaiu in posses- 
sion of the mill on payment of a rent of 
Rs. 1,000 a month and on giving security 
for Rs. 7,000, The present appellant 
accordingly executed a security bond for 
Rs. 7,000 Subsequently further secu- 
rity of Rs. 3,000 was demanded by the 
Court and appellant executed a registered 
bond for Rs. 10,000 in favour of the Judge 
of the Court giving certain immovable 
properties belonging to her as security 
for Ma Seik Kaung’s duly performing 
and satisfying any order which might bo 
made against her. 

Ma Seik Kaung failed to pay the rent 
which she had undertaken to pay and 
for the payment of which appellant had 
stood surety, and after respondents had 
obtained a decree in the suit they ap- 
plied to the Court for the recovery of 
the arrears of rent from appellant as 
surety under the provisions of S. 145 (c). 
Civil P. G 

The Court found that appellant was 
liable on the bond to the extent of 
Rs 10,000 in respect of the arrears of 


respondents were entitled to bring the 
properties which she had given as se- 
curity to sale without hling a suit on 
the bond. 

Appellant contends in appeal that tha 
lower Court was wrong in holding that 
the properties could be sold without 
a suit on the bond and she says that 
there was no personal liability under 
the bond. 

A reference to the terms of the bond 
shows that there is no basis for the 
latter of these grounds, and the only 
question which arises in the appeal is 
whether in a case where a surety has 
offered certain specihed properties as 
security for her obligations under the 
bond, and where because these properties 
are immovable properties it has been ne- 
cessary to have the bond registered to 
make the security elfeotive, the bond 
can be enforced against the properties 
without bringing a regular suit. 

In form the bond in the exse did not 
effect a mortgage of the properties al- 
though it was admittedly intended to do 
so. It was to the following effect: 

" I, Ma On Bwin, am haroby boual to the 
Judgo of tbo District Gourb in the sum ot 
Hs, 10,000 ID the following oiroamstances. 
It ha.s boon ordered by the Court thab Ma 
Soik Kaung shall be allowed to conbiutie to 
work the rico mill in suit, on giving security 
and I have consented to be surety for Ma 
Seik Kaung for the duo performance and 
satisfaction of any order which may be made 
against her. Now the condition of tha obliga- 
tion of this bond is that if Ma Seik Kaung 
shall duly perform and satisfy any order 
which may bo made against her then there 
shall be no obligation under this bond, but 
in case of any default by Ma Seik Kaung 1 
shall pay to the Judge of the District Gourb 
Rs. 10,000 or such sum as tha said Judge 
shall order in or towards satisfaction of such 
order.” 

To that document is annexed a list of 
the properties which Ma On Bwin had 
in fact agreed to offer as security for her 
obligation under the bond, but there is 
no statement in the bond itself that those 
properties were offered as security or 
that they were mortgaged by Ma On 
Bwin. 

It is not, however, the case of either 
side that the document did not in fact 
effect a mortgage of the properties men- 
tioned therein, and we shall therefore 
deal with the matter on the assumption 
that there was such a mortgage. 
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The quesbion ‘Whether fche remedy 
a.ga.iasb immovable properby givea aa 
seouriby uader a regisbered bond oaa be 
enforced wibhoub recourse bo a suib was 
considered in the case of Suhramanain 
Ghettyar v. Baja of Ramnad (l) where 
ib was decided bhab such properby can 
be sold by order of the Courb wibhoub 
recourse to a suit. There is a similar de- 
eision in bhe case of Mahal akshitni Bai 
V. Badan Singh (2) and wo see no reason 
bo doubt that tnese decisions are in 
accordance with the intention of the 
legislature embodied in S 145 of the 
Codo. 

No question of tho amount of arrears 
of rent has been raised in tho appeal and 
therefore we assume that the arrears 
amount to at least lls. 10,000. 

Wo are of opinion that the lower 
Court’s finding that the property could 
bo brought to sale without a suit on the 
mortgage bond was correct and wo dis- 
miss bhe appeal with costs, Advocate’s 
fee in this Court to be five gold mohurs 

r.R./li K. Appeal dismissed. 

(1) [1917J 41 Mftd“ 3J7— 34 lT J 7“84^r> 

M. L. W. 7(j2=43 I. G. 187=(1917) 
M. W. N. 872. 

(2) A I. R. 1924 All. 105^45 All. 049. 

A I. R. 1929 Rangoon 127 

Hkald and Otter, JJ. 

S. A. S Chettiar Firm — Appellants. 

V 

U. Min Din and others — Bespondents. 
First Appeal No 199 of 1928, Decided 
on 19th March 1929. 

(a) Civil P. C., S. 104— Scope-Civil P. C. 
S. 115. 

Oi'dor grauting inortgagGo infccroat on 
morfcgago inoaoy for tho tirao during which 
tialo pL'uoeads oE mortgage property aro lying 
in Court, IS not apponUble but is ravisable. 

[P 127 C 2] 

(b) Mortgage — Sale proceeds lying in Court 
— Mortgagees cannot get interest on sale 
proceeds — Interest 

The mortgigees are not entitled to any in- 
terest on the mortgage money after the mort- 
gaged properties have been sold and the mort- 
gage has aome to an end and thoy eaiinot bo 
allovved interest on tho aalo proooeda of tho 
mortgaged propertioa while they are lying in 
tho Court. [P 127 C 2] 

Venkatram — for Appellants. 

Soorma for Burjorjee and Basu—loi 
Bospoudenbs. 

Judgment — The first and seoond 
TeEfpondenbs, who are said bo be brother 
and sister, obtained a, number of mort- 


gage decrees against the rest of the res- 
pondents, and under those decrees 
brought the mortgage properties to sale. 
The sale proceeds were more than suffi- 
cient to satisfy the mortgage debts and 
appellants, who had obtained a money 
decree for a very large amount against 
the same judgment-debtors claimed to 
execute their decree against the sale pro- 
ceeds The first and second respondents 
claimed that they were entitled to in- 
terest on the mortgage money not only 
up to the time when the mortgaged pro- 
perties were sold but also for the time 
during which the sale proceeds were 
lying in Court before payment out to 
them, and tho Judge made an order for 
such interest. 

Applicants filed an appeal against that 
order, but asked that if it should bo found 
that no appeal lay, their memorandum 
of appeal should be treated as an appli- 
cation for revision Wo are of opinion 
that no appeal lies in such a case, but 
we have no doubt that wo have power to 
deal with the case in revision. 

Bespondents’ learned advocates can- 
not support tho lower Court’s order. 
All that they say is that iuterest is 
always in the discretion of the Court, 
which is of course not true. We see no 
reason to believe that tho mortgagees, 
that is, respondents 1 and 2 were 
entitled to any interest on the mortgage 
money after the mortgaged properties 
had been sold and the mortgage had 
come to an end, or that there was any 
reason why they should be allowed in- 
terest on the sale .proceeds of the mort- 
gaged properties while they were lying 
in the Court. 

We, therefore, set aside the lower 
Court’s order for payment of interest on 
tho mortgage money after the date of the 
sale of the mortgaged properties and we 
direct the Courb to make the necessary 
oonsequential alterations in its subsequent 
orders. Bespondents 1 and 2 will pay ap- 
plicant’s costs in this Court, advocate’s 
fee to bo 6 gold mohurs. 

s.N /r.K. Order set aside 
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A. I R 1929 Rangoon 128 (1) 

Otter, J. 

Maunij Tha Dun — Appellanfc 

V. 

Ma Mai Ein and another — Respon- 
dents. 

Second Appeal No 523 o£ 1928, Deci- 
ded on 6th March 1929, against decree 
of Dist. Judge, Thayetmyo, in Civil Ap- 
peal No. 4i-T of 1928. 

Civil P. C., O. 21, R. 63 — Application for 
removal of attachment being uniucceiaful — 
Applicants bringing regular suit praying for 
costs in application and for declaration that 
properly was theirs — They can get decree 
for such costs. 

Forsona, who, having boen unauoceasful m 
fchcir appiicabion for removal of atbachmonb 
levied on ccrbain property bring a regular suit 
claiming ooata paid by them in reapecb of such 
applicabion and also a declarabion that the 
property was theirs, can get a decree for coats 
ou the previous application if they are suc- 
cessful in their auit . A. /. R. 1925 Mad, 233, 
not Foil.] 16 Bom 608 ; (1904-06) 2 U. B. R. 4, 
Rel. on] [see also A. I, R. 1929 Rang. 240, Ed.] 

[P 128 0 IJ 

Maung Tin — for Appellant. 

Ba Thaung — for Respondents. 

Judgment — In this case the respon- 
dents made an unsuccessful application 
for removal of an attachment levied by 
the appellant upon certain property. 
This application was dismissed with 
costs They brought a regular suit under 
the provisions of 0. 21, R 63 claiming 
the costs paid by them in respect of this 
applicabion for removal of attachment, 
and also a declaration that the property 
was theirs. In that case, they were suc- 
cessful, and got a decree for costs and got 
the declaration asked for This decision 
was upheld in the lower appellate Court 

Before me the suggestion is that as a 
matter of law, no decree for the costs of 
the respondents’ application for removal 
of attachment could have been granted. 
The wording of O. 21, R 63 is relied on, 
and the case of Nambi Veettel Tarioad v. 
Athi Karath Valappil Tarwad (l) is re- 
lied on for the appellant 

Two cases are relied on for the respon- 
dents viz. Sadu v. Ram (2) and Palane- 
appa Chetty v. Maung Shwe Ge (3). In 
the former of the two cases, it was said 
that the Court ought to lean strongly 
against multiplicity of suits and the re- 

(1) A. I. R. 1925 Mad. 233. 

(2J [1892] 16 Bom. 608. 

(8) [1904-06] 2 U. B. B. 4. 


suit of withholding consequential relie“ 
was pointed out. It is true this case and 
the case in the Upper Burma Rulings 
conflict with the Madras case relied on 
by the appellant, but it seems to m& 
that the reasoning underlying the Bom^ 
bay High Court is irresistible. More- 
over in my view there is nothing in tho 
actual wording of O 21, R. 63 which pre- 
cludes the award of consequential relief 
in such a case. The appeal therefor© 
must be dismissed with costs 

S.N./r.K. Appeal dismissed 


A. I R 1929 Rangoon 128 (2) 

Maung Ba, J. 

{Maung) Pe Kye — Applicant 
V 

[Maung) Shwe Zin — Respondent. 

Civil Revn No. 281 of 1928, Decided 
on 14bh March 1929, against judgment 
of Dist. Court, Bassein, in Civil Misc. 
Case No. 74 ot 1928. 

Civil P. C., O. 33, R. 5 (a) - Value for 
Court-fee wrongly calculated — Application 
must be diBmiiaed — (O^i^rr) Right of fresh 
application may subsist. 

Whoro an applicant baa nob calculated the 
Courb-feo value m accordance with S. 7 (v) 
(b), Court-fees Act, his application for leave 
to sue as a pauper must be rejected. {Obiter} 
applicant appears to have still a right to pre- 
sent A fresh application. [F 129 G 1} 

S. C. Da.s — for Applicant 

N N Burjorjee — for Respondent. 

Judgment — Appellant’s applica- 
tion for permission to sue as a pauper 
was rejected by the District Judge of 
Bassein on the ground that the value 
for the purposes of Court -fees had been 
wrongly calculated. 

Appellant claims the entire estate of U 
Tha Ko. According to the schedule 
hied, the estate consists largely of paddy 
holdings. There can be no doubt that 
the values of such holdings should have 
been calculated at h^e times the land re- 
venue under Cl. (v) (b), S. 7, Court-fees 
Act So the valuation in the applica- 
tion is incorrect. 

The question is whether such a wrong 
calculation offends Cl. (a), R (6), 0. 33^ 
Civil P. C. A Court shall reject an ap- 
plication for permission to sue as 
pauper where it is not framed in the 
manner prescribed by R. 2. That rule 
lays down that such applications shall 
contain the particulars required in re~ 
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garil to pUiatg in guitg. R. (l), 0.7, 
enumerates siicjh pirbiculars anl one of 
them 19 a statement oE the value of the 
subject-matter of the suit for the pur- 
poses of jurisdiction and Co irt-feeg so 
far as the cise almits. S. 7, Court-fees 
Act precribes the mole of computing 
Court-fee value In the present case ap- 
plicint his not calculated the Court-fee 
valjUe in accordance with that section 
when sucli a defect occurs' in an applici- 
tion forleive to sue as a pauper R 5, 
O. 3d, leaves the Court no discretion, but 
it must reiecb tlie application. The Dis- 
trict Court’s order was ]U3tifiod, Appli- 
cant appears to hive still a right to pre- 
sent a fresh application. 

The present applicition for revision 
is accordingly dis’iiisse 1 with costs, two 
gold mohurs 

K Application 

A I. R. 1929 Rangoon 129 (1) 

RlJTLMDrxlO, 0. J. 

MaaiKj Ba T/i/’/yi —Appellant, 
v 

Ma Than Kni — Respondent. 

Civil Misc Vppeal No. L3 of L92‘J, De- 
cided on 2()bh Mirch 1929, against order 
of Dist Judge, Ilenzada. 

Guardians and Wards Act, S 25 — Scope 
— Guardian and wards Act, S, 4^5). 

All appliccitiioii un lor S 25 nin.st; ba iiiado to 
tha Court where the minor ordinarily resides. 

[P 129 G 2] 

P. K for J 72. CkoiUflkicnj — for 

Appellant 

F. S. Doctor ^tor Respondent. 

Judgment —This is an appeal from 
an order of the District Court of Ilenzada 
refusing to issue a warrant for the arrest 
of a minor. It appears that the appel- 
lant and the respondent were husband 
and wife at the time that the minor, a 
female child was born, about 7 years 
ago. A month or so after the birth the 
parties were divorced by mutual consent, 
and the minor has been living with her 
mother ever since, either at Mandalay or 
Sagaing The appellant it seems paid 
maintainance for the minor up to some- 
time last year when he applied to the 
District Court of Henzada under S. 25, 
Guardian and Wards Act, for possession 
of the minor. The mother did not ap- 
pear in person in Henzada or give evi- 
dence and an ex parte order was passed 
in the appellant’s favour. The present 
1929 R/17 & 18 


is an application to execute that order by 
issuing a warrant of arrest of the minor. 
This, the District Court has refused to 
do, on the ground that it his no jurisdic- 
tion. The objection in our opinion is 
well founded, and the apjiellant was not 
entitled in law bo make this application 
originally in the District Court of Hen- 
ziida at all. 

The words of S. 4 (5), Guardian and 
Wards Act, are in our opinion clear “the 
Court” means 

" in any inatbor rolafcing to tha person oF 
tlio ward, the District Court having juris- 
diction in the place where the ward for the 
time being ordinarily lesides.” 

An application under S. 25 accordingly 
must be made to the Court wliere the 
minor ordinarily resides. This accord- 
ing CO the evidence before ns, would have 
been eitlier the District Court of Man- 
dalay or the District Court of Sagaing, 
but certainly not tha District Court of 
Henzada. The Di-abrict Court of Hen- 
zada accordingly had no jurisdiction to 
pass an ex parte order and :it is accord- 
ingly a nullity and of no effect For 
these reasons the appeal fails and must 
bo dismissed with costs 5 gold mohurs 
advocates’ fee. 

S N /r K Appeal (lismtssed 

A. I. R. 1929 Rangoon 129 (2) 
Full Bench 

Rutledgb, C. j., and Pratt, Otter, 
Maqng Ra, Brown, Heat.d. and Mya 
Bij, JJ 

U Po 0 and another — Appellaut. 

V. 

Ma Tok Gy I — Respondent 

Civil Ref. No. 1 of 1929, Decided on 
8th April 1929, from decree of Dist. Judge, 
lower Chindwin in Civil Rog. No. 1 of 
1928, D/- 17tli May 1928 

afi Buddhiik Law (Burmese) — Gift of mar- 
riase joint property by husband without 
wife's consent is wholly void. 

A deed of gift executed by a Burinea Bud- 
dhist husband without hia wife's consent, ex- 
press or implied, with reference to lands for- 
ming part of the joint property of the marriage 
is nob valid even to the extent of his interest 
in the property, but is wholly void . 3 L. B. R. 
C6 ; (1893-1909) L. B. R. 403, J/ehl ovei ruled, 
A. I. R, 1927 Rang, 209 ; A, I. R. 1927 Rang, 
274, Rel. on. [P 133 C 1] 

S. Ganguli forJ C. Mukerjee — for Ap- 
pellants 

Ko Ko Gy I Thein Mg. and Ba Thaung 
— for Respondent. 
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Order of Reference 

Pratt, J — Plaintiff Ma Tok Gyi sued 
her husband U. Po O, Myothugyi of 
Monywa and Ma Ngwe Shin for canoella- 
tion of two deeds oE gift of landed 
property by defendant 1 in favour of 
defendant 2, and was granted a decree 

The defence was that there had been a 
divorce between plaint iff and defendant 1, 
that the suit was not maintainable in its 
present form and should have been for 
partition. 

The District Judge held that there had 
been no divorce. It is perfectly clear that 
there was no formal divorce, and having 
regard to the social position of the parties 
it is obvious that a divorce would have 
been effected with some formality in the 
presence of witnesses. 

Wo are also satisffed that there had 
been po^desertion which would operate 
automatically as a divorce. 

It is true that defendant 1 entered in- 
to an intrigue with defendant 2 and ended 
by living with her in a separate house 
some 12 years ago; but it is admitted by 
him that the income of the joint property 
was shared by him with the plaintiff 
and. revenue on the land paid by each in 
turn in alternate years. 

Defendant used to visit his wife’s 
house each year on the occasion of annual 
pagoda festival and stay some four days 
He kept his gun, his official dah. and his 
appointment orders in his wife’s house. 

The fact that his wife did not speak to 
him from the time he left her house to 
live with defendant 2 only means that she 
was incensed with him. It cannot con- 
stitute desertion by the husband. It is 
also admitted that she occasionally sent 
him food, and it is clear that they must 
have communicated, through a third per- 
son or otherwise. 

In the written statement there is no 
mention of desertion but defendant 1 al- 
leged a divoroe by mutual consent 12 
years or so ago. 

The conditions laid down in Ma Nyitn 
V. Maung San Thin (1) as requisite for a 
divorce by desertion and lapse of time 
have obviously not been fulfilled. 

The property covered by the deed of 
gift is joint, and the interest of defendant 
1 therein is not determinable. It is con- 
tended, however, on behalf of the defen- 

(1) A.~I . R. 637 

(F.B.). 
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dant-appellants that the deeds are valid 
at least to the extent of' defendant I’s in- 
terest in the property covered thereby 
and should not be set aside Reliance is 
placed on the Full Bench Ruling of the 
Lower Burma Chief Ccfffrt in Ma Shioe 
U' V. Ma Xvu (2), which lays down 
categorically that a sale by a Burmese 
Buddhist of hnapazone property of him- 
self and his wife made without her con- 
sent constitutes a valid transfer of his 
share and interest in the property sold. 

If this ruling remains sound law then 
it is good authority for the proposition 
that a gift of ]oint property would be 
valid to the extent of the donor’s interest. 

In the Privy Council case of Ma 
Thauncj v. Ma Than (3) it was observed 
(at p 178 o/ 5 Ba7ig.) that in the Bur- 
mese social and legal system the wife is, 
to all intents and purposes a partner. 

In Ma Paing v. Maung Shwe Ilpaio 
(4), by a Full Bench of this Court the 
doctrine of partnership as extended to a 
Burmese husband and wife was defini- 
tely formulated. It was hold that hus- 
band and wife were 'partners and all the 
property of the marriage, whether payin 
or lettetpwa is partnership property. It 
was held that whore the interest of a 
Burmese Buddhist husband in property 
which was either payin, brought, by him 
to the marriage or was jointly acquired, 
lettetpwa, is during the subsistence of the 
marriage sold in execution of a decree for 
a debt incurred by him in business car- 
ried on by him while he was living with 
his wife, the buyer of that interest does 
not acquire the right to have the pro- 
perty partitioned and to obtain pos- 
session of part of the property as repre- 
senting the husband’s interest in it. It 
was held also that there is presumption 
that a suit brought against either of the 
partners is a suit against the partnership 
and that in such a suit a partner, who is 
not joined as a party is represented by 
the partner who is joined as a party, and 
a decree against either partner can ordi- 
narily be executed against any partner- 
ship property, provided the decree was 
obtained against that spouse as'^represen- 
ting the partnership. 

The ruling in Ma Skive U v. Ma Kyu 
(2) was not expressly dissented from. 

(SrS L. 66 (F. B.). 

(3) A. 1. B. 1924 F. 0. 88=5 Bang. 175=51 
Oal. 374=51 I. A. 1 (P.C.) 

(4) A.T.B. 1927 Hang, 209=5 Rang. 296(P.B.). 
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If the position remained where it was 
left by* the Full Bench ruling, there 
would be no difficulty in holding that the 
gifts are good to the extent of the donor's 
interest in the property, subject to the 
reservation that the donee cannot claim 
partition or possession during the sub- 
sistence of the marriage between U Po O 
and Ma Tok Gyi. It is common ground 
that the property covered by the gift was 
jofnt, being partly acquired by inheri- 
tance and partly by the joint efforts of 
the partners. 

Although the parties to the marriage 
are partners it is obvious that the 
partnership can only be applied with 
limitations. Under the partnership law 
an assignment by a partner of his share 
without the consent of the other partners 
is not wholly inoperative. It entitles 
the assignee to receive a share of the pro- 
fits to which the assigning partner would 
otherwise be entitled, and, in case of dis- 
solution of partnership, the share of the 
partnership assets to which the assigning 
partner is entitled (Lindely on Partner- 
ship, Edn. 8,' pp. 423-28) A partner is 
at liberty to dispose of bis interest iu 
limine which is regarded as’real property 
without reference to his co-owners. 

In the present instance therefore the 
donee whilst having no interest or claim 
against the wife during the subsistence 
of the marriage with respect of the par- 
nership property might conceivably be 
entitled to claim the income of his in- 
terest in the property from the donor. 

In Ma Paing v. Maung Shwe Epan (5) 
however, in applying the Full Bench 
ruling on the reference, the Bench held 
that the sale of the husband's interest in 
the joint property was void and set it 
aside. 

It seems to me, the correctness of this 
conolusion is open to grave doubt, but, il 
it is correct, it would seem to follow that 
a gift of joint property by a husband or 
wife without the other's consent would 
be void as held by the District Court I 
consider the point is one which should 
be determined by a Full Beuoh. 

I would, therefore, refer to a Full]Bench 
the question whether a deed of gift exe- 
cuted by a husband, without his wife's 
consent, with reference to lands forming 
part of the joint property of the marriage 
is valid to the extent of his interest in 
the property or is wholly void. 

(5) A. I. R. 1927 274=5 R^g. 478. 


Otter, J. — I concur, and I would ob- 
serve that the sale of a share in partner- 
ship property may be subject to consi- 
derations different from tliose applicable 
to the facts of the present case. I would 
further point out that the la^v relating 
to a sale of such a share appears to be the 
same in India as ibis in England' see 
Jagrjut Chandra Dutt v Jladha Nath 
Dhur (G) 

Opinion 

Maung Ba, J. — The following ques- 
tion has been referred to a Full Bench : 

**Whcthor n dood of gift executed by a bui- 
band, without bis wife’s oonsent with refer- 
ence to Linds, forming part of the joint pro- 
perty of the marriage is valid to the extent of 
bis Interest in the property or is wholly void," 
This reference arose out of a suit 
brought by a Burmese Buddhist wife 
against her husband for the cancellation 
of two deeds of gift whereby the latter 
had given away valuable lands forming 
part of their joint property to a servant 
girl, who had become his lesser wife 
The old gentleman is Myothugyi at 
Monywa and the recipient of double 
decorations, K. I. H. and A. T. M. He is 
now 77, while his wife is 82, and they 
have been married nearly 60 years. The 
girl was the daughter of their syce and 
was employed in the house as a cook, 
Some years ago, improper intimacy bet- 
ween her and the old thugyi started and 
the thugyi's wife drove her out of the 
house. That measure failed to stop the 
intrigue. The thugyi bought a small 
house and went and lived there with the 
girl and some time later made these 
gifts to her. 

The suit was decreed, and it has been 
contended that at least the gifts should 
be held good to the extent of the old 
thugyi’s share and interest. The ruling 
in Ma Shwe U v. Ma Kyu (2) if it can 
be considered as still good law, would 
support that argument. There it was 
held that though a Burmese Buddhist 
husband cannot soil or alienate the 
hnapazone of himself and his wife with- 
out her consent or against her will, yet 
such a sale constitutes a valid transfer of 
the share of the husband or wife, which 
is partible even during the subsistence 
of marriage and is therefore saleable in 
execution of a decree. This view was 
dissented from in the later ease of Ma 
Paing v. Maying Shwe Hpaiv (4) where 
it was held that at Bur mese B uddiat 
(6) [ISSVriOCal. 6(59. 
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Law, a Burmese Buddhist husband and 
wife are partners and all the property of 
the marriage, whether payin or lettetpwa 
is impartible and indeterminate so long 
as marriage subsists and is therefore not 
saleable in execution of a decree. This 
decision was based upon the principles 
laid down in the Pull Bench case of Ma 
Paing V, Maung Shwe Hpaw (4) where 
it was held that 'at Burmese Buddhist 
law, a Burmese Buddhist husband and 
wife are partners and all the property of 
the marriage, whether payin or lettetpwa 
is partnership property, that neither 
partner is entitled to separate possession 
of any share of the parnership property 
or of the profits of the partnership until 
the partnersliip is dissolved by" the 
death of one partner or by divorce 

The learned Judge who made this re- 
ference was, how'ever, of opinion that the 
ruling in Ma Shue (J v Ma Kyu (2) had 
not been expressly dissented from by the 
Full Bench and that the correctness of 
the decision in the latter case of Ma 
Paing v. Maung Shire Hpaw (4) was 
open to grave doubt With great respect 
to that learned Judge, [ venture to think 
that the Pull Bench has overruled the 
ruling in Ma Shtve (J’s case (2) Heald, 
J. made a reference to that Full Bench be- 
cause he considered the ruling in Ma 
S/iu'fi (/’s case (2) to be incorrect In 
the course of his order of reference ho 
observed : 

"Most of tha cni‘ioa lUGiitionod above were 
Qonaidered by a Full Ranch of the Chief Court 
in the case of Ma Shwe if v. ^[a Kyu (2) 
where it was held a Burmese Buddhist hus- 
band cannot sell or alienate the hnapa/iOno 
(attetpa) property of himself and his wife 
without the consent of the wife, cxpieaa or 
implied, or against her will, but that a sale 
by a Burmese Buddhist husband of such pro- 
perty without the consent of his wife const- 
itutes a valid sale of bis share and interest 
in the property sold. These two findings seem 
to be inconsistent and with all respect 1 ven- 
ture to suggest that the latter part of this 
decision was mistaken." 

In my judgment in tbe Full Bench 
case it is true that I did not quote Ma 
Shtve U*s case (2) but 1 quoted an ear- 
lier case, viz. Maung Po Sein v. Ma Piva 
(7) which had enunciated a similar prin- 
ciple. In the course of my judgment I 
observed : 

‘‘Where one of the Buddhist couple dealt 
with the joint property singly it has been 
held that, in the absence of express or implied 
oonient of the other party, the alienation is 
not wholly void but i s sti ll valid bq far ap th e 

(7) [1893-I0b9j L. B. 403, 
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alienator's share is oonoarned. 3uch a deci- 
sion is to be found in Maiiuj Po Sein v. Ma- 
Pwa (7) decided by the learned Jiidioial Com- 
missioner of Lower Burma in 1837 , . . That 
property is lettetpwa and he has not been able 
to cite any authority from any of the Dham- 
mathats for that view, lie has evidently over- 
looked the main principle of Burmese Buddisb 
Law, that while marriage siibaiatH neither 
husband nor wife is entitled to alienate or 
claim separate possession of any property of 
the marriage. 

I have also observed: 

‘‘If either husband or wife can dispose of 
his or her share without the consent of the^ 
other, it will no doubt undermine the founda- 
tion upon which joint property system of 
Burmese Buddhist couple has grown up." 

Chari, J , in the course of his judgment 
observed 

"It is settled law that no partner can ali- 
enate oven his own interst in any individual 
partnership property. This follows from the 
liability of the whole of the partnership pro- 
perty for the partnership debts. Similarly, 
111 the case of a Burmese Buddhist couple it 
i.s not open to either the husband or the wife 
to alienate his or her own interest in any 
particular property. To allow him or her to do- 
so will bo to throw the burden of the joint 
debts on to the party who has not disposed of 
hi.s interest." 

I think the above extracts would 
sutlice to show that the previous law in 
Ma Skive U's case (2) that a Burmese 
Buddhist husband or wife can alienate 
his or her own interest on their joint 
property without the consent of the 
other has as a matter of fsict been ove- 
ruled Tliis may dispose of the reference. 
However, I should like to note that the- 
partnership under the Burmese Buddhist 
Law is not exactly the same as an ordi- 
nary partnership founded upon contract. 
In the case of an ordinary partnership- 
the assignment of a partner's share 
without the consent of the other part- 
ners brings about immediate dissolution. 
Jt cannot for a moment be conceded 
that such a consequence must follow if 
a Burmese Buddhist husband or wife, 
without the consent of the other assigns- 
his or her share in joint property. The- 
partnership under Burmese Buddhist 
law terminates only on the death of a 
partner or on divorce. Again under ordi- 
nary partnership law, the assignment is 
not wholly inoperative, but when dis- 
solution results upon assignment without 
consent, the assignee has a right to sue 
not as a partner but as an assignee for an 
account and also for a distinct share. Jt* 
has therefore been urged that in the case 
of a partnership under Buddhist law why 



1929 


U Po 0 V. Ma Tok Gyi (FB) (Heald, J ) Rangoon 133 


should not such a right be suspeuded till 
dissolution takes place and why should not 
the assignment be held good for that pur- 
pose. In my opinion it would be extremely 
dangerous and also against public policy 
to make such a concession. There would 
be great temptation to the third party 
to try and bring about death or divorce 
as the case might be. Besides the as- 
signment of such a nature appears to be 
obnoxious to the provisions of Gl. (b), 
S 6, T. P. Act, which says that the 
chance of a relation obtaining a legacy 
on the death of a kinsman or any other 
mere possibility of a like nature cannot 
be transferred. 

For these reasons my answer to the 
question referred will be : 

“A deed of gift oxiecubod by a Burmosa Bud- 
dliisb husband without tha wife’s consenb, 
with referonce to lands forming part of the 
joint property of tho marriage is wholly void." 

Rutledge, C J. — I will like to 
add one thing to the judgment of my 
brother Maung Ba, with whom I am in 
full agreement, so that it may not be 
misinterpreted to require in all cases, 
the consent of the other party in express 
terms to be proved. As was observed in 
Ma Pai?ig v. Maung Shwe Ilpaw (4) at 
p. 334 of 6 Rang. 

“the partnership assets are liable in respect 
of all partnership debts and either partner 
can bind his co-partner in respect of any con- 
tract or agreement necessary for or usually 
done in connexion with such a partnership." 

In the transactions before us it oAnnot 
bo suggested that they were in the in- 
terest of the partnership 

I agree that tlie case of JlZa Shwe U 
V. Ma Kyit (2) has in fact been overruled 
by ilfa Paing's case above mentioned. 

Brown, J. — I agree tbat^ in view 
of the decision of the Full Bench and 
the general principles approved in Afa 
Paing's case (4) the answer to the ques- 
tion referred must be that the deeds of 
gift are wholly void. The principles ac- 
cepted in Ma Paing^s case as I under- 
stand them, are that during the subsis- 
tence of the marriage, a Burmese Bud- 
dhist husband and wife have a joint in- 
terest in the whole estate of tho mar- 
riage, but that neither party has a sepa- 
rate interest in any part of the estate. 
Whilst therefore in the present case the 
husbaud has a joint interest with his 
wife in the whole of the property of the 
marriage he has no separate interest in 
the particular part of the estate which 


he has attempted to transfer by way of 
gifts. To say that the gifts are valid to 
the extent of his share is meaningless, 
because that share is incapable of valua- 
tion. He has no definite claicn to these 
particular pieces of properties, and on 
division he might not obtain any of these 
properties as his share. The property 
remains liable to all partnership debts. 
Even though the whole estate becomes 
his on the death of his wife, the parti- 
cular property still remains liable for the 
debts of the partnership, and there is no 
guarantee that even in that eventuality 
he will obtain any rights in the proper- 
ties. The analogy of the assignment of 
a share in a partnership by a partner 
under the ordinary partnership law does 
nob seem to me sound What a partner 
assigns is nob his share in a definite por- 
tion of the partnership property, but his 
share or a part of his share in the whole 
partnership. It is obvious that the con- 
sent of the wife cannnot be implied to 
the gifts in the present case. In fact it 
is clerxr that the gifts were against her 
wishes and that they were not made in 
tho interests of or on behalf of the 
partnership I therefore agree in the 
answer proposed. 

Heaid, J - I am of opinion that 
on the basis of the decision of the Full 
Bench in Ma Paing's case (4) we are 
bound to hold that tlie gift in this case, 
which was a gift of the property of the 
marriage made by the husband to a 
"lesser wifo” or mistress without tho 
consent and against tho will of the wife 
was invalid. 

It must be admitted that this decision 
is not in accordance with a passage in 
Book VII I, S. 3 of the Manugyo. That 
passage says : 

“If tho husband Nvithoub tho kuowledgo of 
his wifo mado a gift of property which belongs 
to both he and his wife, and the person to 
whom tho property is given be not the wife or 
lesser wifo or a bought woman or a mistress, 
tho person who receives the gift shall keep it 
according as it is given. Tho wife shall not 
say . “it IS the property of both. 1 do not 
know of tha gift. “The reason for this rule is 
that tho husband is lord of the wife. But if 
the gift is given with tha intention of making 
the person to whom it is given a lessor wife, a 
bought woman, or a mistress, than when tha 
wifo comes to know of tho gift, if in fact it 
was made without the wife's knowledge half 
of the property given shall be restored to tha 
wife. As for the other half, it is the share 
belonging to the husband. If the gift is tho 
gift of property which the wife brought to the 
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marriage there is uo right to give in any case 
whatever. The wife must have the whole of 
such property because ^he has to pay the debts 
which she brought to the marriage. But if 
the property which is given la property whieh 
the husband brought to marriage, the person 
to whom the property is given shall have the 
plroperty according as it is given. The wife 
shall not have the right to say : "I did not 
know of the gift", because the husband has to 
pay the debts which he brought to the mar- 
ried. If the wife make a gift to a person, even 
a person who is not her paramour, without 
her husband’s knowledge, she shall have no 
right to make the gift without her husband’s 
knowledge. This is said of property which 
belongs equally to both. If the case arises 
between a married couple, who have been mar- 
ried before, and the wife without her hus- 
band’s knowledge give property, which she 
brought to the marriage, to a person who is 
not her paramour, let her have the right to 
give it and lot her husband not take it back. 
As for the penalty for a wife's giving without 
her husband’s knowledge and without telling 
him, let the husband have the right to punish 
the wife. But oven if the property given, if 
the property brought to the marriage by the 
Wife, if the gift be to a paramour or to a per- 
Bou whom the husband suspects, let the wife 
not say ; "It is property which 1 brought to 
the marriage. Since it is property given with- 
out knowledge of the husband, the wife has uo 
right to give it. Let the husband get it all 
back," 

It seems clear that the rules given in 
that passage belong to a period before 
the rights of the husband and wife in the 
property which the other brought to the 
marriage was recognized and since the 
soction of Manugye in which theso rules 
appear contains also rules for gifts to 
wives and children into slavery and gifts 
for lust, which apparently was not re- 
probated, if the woman to whom they 
were given were below tlie ago of puberty 
or over the ago of child bearing, it is 
clearly archaic and cannot be regarded 
as having force in the present state of 
civilisation. The adoption of the rules 
contained in that section regarding gifts 
by a husband would clearly defeat what 
we regard as a basic principle of the 
Burmese Buddhist Law namely that the 
property of the marriage of a Burmese 
Buddhist couple is impartible, except on 
death or divorce, since it would enable a 
husband by means of a gift of all the pro- 
perty of the marriage to his mistress to 
effect what was in fact a partition of the 
property as against the wife. Our judg- 
ment in Ma Paing's case (4) was an at- 
tempt to lay down the general principles 
of Burmese Buddhist law as to ownership 
of property by a Burmese husband and 
wife, now in force, and although there 
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may be difficulty in applying the law to 
particular oases, e. g., to the cases of a 
line inflicted on a husband for a criminal 
offence or damages given against a hus- 
band for a tort, or a husband's gambling 
losses or to cases where there are several 
wives, I see no difficulty in its application 
in the present case, and I have no hesita- 
tion in holding that the gift in this case 
should be regarded as invalid. Buddhist 
law does not of course apply to gifts a& 
such, since gifts, as such, are not matters 
regarding succession, inheritance, mar- 
riage, or caste or any religious usage or 
institution and the particular gift in this 
case is certainly not such a matter It 
is not the gift as such that is invalid Its 
invalidity consists on the fact that the 
subject matter is something that the 
giver had no power to give. The defect 
is not in the gift itself, but in the capa- 
city or title of the giver. Wo have held 
that a husband has no iDower to alienate 
property which is property of the mar- 
riage, without the wife’s consent, express 
or implied, and in the present case nc 
such consent can be imputed. I would 
therefore concur in the answer proposed 
to be given in respect of the question re- 
ferred namely that the deeds of gift in 
question conveyed no title to the donee 
in respect of the property which they 
purported to convey 

My a Bu, J. — I agree in the answer 
proposed and have nothing to add to the 
judgmonts of my learned brothers. 

S x./r k. Befcrencc answered. 
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Court-fees Act, Sch. 2, Art. 17 (vi) — In 
suits for possession of Phongyi Kyaung, 
Court-fees are payable under Art. 17 (vi) and 
not ad valorem Court-fees on market value. 

In a Buib for posBeasion ob a Phongyi 
Kyaung and ibs aibe, Gourb-feea payable are 
not ad valorem Courb-feoa on the markeb valuo 
of the Kyaung and bhe sibe, bub they are pay- 
able under Art. 17 (vi) beoauao the property 
having been dedicated in perpetuity to reli- 
gion, It cannot be said to have any market 
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Maung Kun — for Appellants. 

Mating My a Gaing — for Eespondent. 

Order of Reference 

Rutledge, C J. and Brown, J. — 

The parties to this appeal are Barmese 
Bqf^dhist monks. The appellant aro trus- 
tees of the Thayettaw Kyaundaik in 
Bangoon, under a scheme settled by the 
late Chief Court of Lower Burma. They 
brought a suit for ejectment of the de- 
fendant from the Kyaundaik and for pos- 
session of the Ilmanzin Kyaung. In 
para. 19 of their plaint they stated; 

** that boing raligiou*! proiporty, the kyaung in 
fiiuit has nas no market value, and the plain- 
tiffs pay a Court-fee of Rg. 10. 

This valuation was accepted by tlie 
officer whose duty was to see that the 
Court-fee was paid within the meaning 
of S. 5, Court-fees Act, and summons was 
issued to the respondent In the written 
statement the respondent stated that the 
Kyaung and its site were worth at least 
Bs. 15,000 and that Court-fee should 
have been paid on that amount. 

It was finally agreed between the par- 
ties that, if Court-fees had to be paid on 
the value of the property, the value would 
bo accepted as Bs. 5,000. 

The learned trial Judge following a 
decision of the late Judicial Commission- 
er of Upper Burma, held that Court-fees 
had to be paid ad volorem and the appel- 
lants have contested the correctness of 
this finding on this appeal. 

As no difference arose in the trial 
Court, between the officer whose duty it 
was to see that any foe was paid and the 
plaintitl, the provisions of S. 5, Court- 
fees Act, do not apply and wo therefore 
think that the learned trial Judge had 
jurisdiction to pass the order which he 
did. 

The question raised is of some impor- 
tance and has been the subject of conflict- 
ing judicial decisions. In the Upper 
Burma case, wliich was followed by the 
learned trial Judge [the case of Maung 
Meik V. U Kumara (1),] it was held 

that tho piovisiona of S. 7 (v) (o) Gouit-foea 
Act apply to the valuation of leligiona land 
and that ita value muat be deemed to bo tho 
amount at whioh the Court eatimates it ^ylth 
reference to the value of similar *’ non-religi- 
oua ’’ landa in the neighbourhood." 

, A c ontrary view was taken by Begg, J , 

(1) 3 U. B. B. 236. 


in U Ronma v. U Einda (2). The ques- 
tion of the valuatiou of a Hindu temple 
was considered by a Full Bench of the 
High Court of Madras in the case of 
Bajagopala Naidu v. Ramasubramania 
Ayyar (3). It was held that a temple 
had to be dealt with as a matter not 
otherwise provided for in Sch. 2, Art. 17, 
Court-fees Act. This decision had refer- 
ence to temple only, there was no deci- 
sion by the Full Bench on the question 
of religious land, nor does it necessarily 
follow from their decision that a Phongyi 
Kyaung, which is not a temple but a 
building used for the residence of monks 
has no market value. But it is a matter 
for consideration how far the principles 
approved in that case would apply to the 
present case. 

The matter is of some importance, and 
in view of tho conflicting authorities, we 
think it desirable that the question 
should be referred to the decision of a 
Full Bench. 

We, therefore, refer tho following ques- 
tion: 

lu a RUit for pogsegsion of a Phongyi 
Kyaung and itg .site, am Court-feoa payable ad 
volorem on the market valuo of the Kyaung 
and the aibo or are they x^ayable under Art. 
17 (vi), Sch. 2, Court-fees Acb." 

Opinion 

Rutledge, C. J. — The following re- 
ference has been made for decision of 
this Full Bench: 

" In a suit for possession of a Phongyi 
Kyaung and its site, aro Gourt-fcos payable 
ad valorem on the market valuo of the Kyaung 
and the site or are they payable under Art. 
17 (vi), Sch. 2. Courb-foei Act 

The reference arose in tho following 
circumstances: Tho appellants, the 

trustees of tho Thayettan Kyaungdaik in 
Civil Begular No. 225 of 1927 (original 
side, High Court) sued tho respondent to 
evict them from a Kyaung in the said 
Kyaungdaik, and paid a Court-fee of 
lis. 10 under Art. 17, Cl. (vi), Sch. 2, 
Court-fees Act. The plaint was accepted 
by tho Deputy Registrar so that no dif- 
ference arose which could be referred 
under S 5 for the decision of the Taxing 
Officer. But tho defendant challenged tho 
adequacy of the Court-fee and alleged 
that the plaint ought to be stamped 
under S. 7 (v) (c) The trial Judge 

(Ormiston, J.), following a decision of 
Heald, J., (then Judicial Commissioner, 
Upper Burma) in Maung Me ik v.U 
' {2) [1920J 13 Bur. L. T. 40— 57 I. 0. 953.- 

(3) A. I. R. 1924 Mad. 19=16 Mad. 782 (F.B). 
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mara (1) upheld the defendant's conten- 
tion and the plaint accordingly had to be 
stamped on an ad voloreni basis. Ileald, 
J , in the last mentioned case observes: 

" The present case la clearly a suit for poa- 
BCB 910 Q of land. In such BUita the plaint 
muab bo stamped according to the value of the 
subject raattoi, and whore the subject-matter 
is laud which p.ays no revenue and has pro- 
duced uo prodta during the year next before 
the date of presenting tha plaiut, the value 
must bo deemed to be tbe amount at which 
the Court .shall estimate the land with refer- 
ence to the value of similar land in the neigh- 
bourhood, The learned advocate argues that 
no other land iti the noighboiirliood can be 
Similar to religious laud, and that therefore 
S. 7 cannot apply. 1 cannot accept this argu- 
ment. The dillerenoQ between the land in suit 
and other l.^nd in the noighbourhood inoro- 
ly a difleronca of ownership and that dider- 
onco la jiiorely aocidonta] and not essential." 

I am unable to accept the learned Judge’s 
reasoning on this point, which seems to 
offend the principle laid down hy their 
Lordships of tha Privy Council in Man- 
matha Nath Mitter v. Seen, of State (4) 
In that case the claimants claimed 
compensation in respect of the subsoil 
of roadways which for a period of years 
had been dedicated to the public. Lord 
Hobhouse observes: 

" By Ss. 13 and 24 .(that is of the Fjaiid Ac- 
quisition Act) the markot value of the land at 
the time of awarding componsation is to hi 
taken into consideration, Lt is not suggested 
that there is any raarkib value of these laud.s 
as roadways Mr. Crraham aigues that when 
componsation was awarded lu this case, the 
roads had bean broken up, and thoroForo the 
Subordinate Judge rightly valued the land as 
belonging absolutely to tbe plainbills free from 
the burden of the roads, and capable of being 
used for any purpose. In theit Lordships' opi- 
nion that would be a very unreasonable cous- 

bruotion of tbe Act The timj 

of awarding oompensatLoii must ba Goustriiod 
as moaning the time of compensation, the 
time at which the right to compensation 
attaches. At that time those plots of lands 
wore roadway.s, and the plaiutiHs are claiming 
for a auppo.scd loss of value which had no 
exisbenoe whoa the ownership of land was 
changed. ” 

Iq other words the Court, in order to 
ascertain the mjirket value has to take 
the laud as it is, and not what it may 
become in future There is no question 
in the case before us, that the land has 
been dedicated to religious uses in per- 
petuity and so long as the Buddhist reli- 
gion continues to be a religion of the 
Burmese people, is it imaginable that it 
would pass into secular ownership and so 
come under the operation of market 

(4) [1898J 25 Cal. l'J4=24 1. A. 177=1 C. W. 

N. 698(P.C.). 
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value ? By reason of its dedication at 
some indefinite period in the past to reli- 
gous uses, it has, to use a phrase fami- 
liar in rating authorities, been struck 
with sterility " to my mind, just as defi- 
nitely as if a macadam road had been 
laid upon it and dedicated to public use. 

In Civil Regular No. 299 of 1919, [U 
Konma v. if Einda (2)1 nob reported 
in authorized Law Reports, Rigg, J., ob- 
serves: 

“The property in di.spufca is a poggalika 
Kyauiig, and the Phongyi to whom the dedi- 
c.-itiou la made has a lifo-iuteioat in tha 
Ivyauug entitling him to occupy as long as he 
roniaina a Phongyi, and entitling him also to 
put another Phong>i in possession of the 
Kyaung Ho is now, however, oabitlod bo dis- 
pose of the Kyaung hy sale or by mortgage or 
hy gift to any layman It was held in Manny 
On Gaxng v. U , Pandisa (5) that a gift made 
with a view to a Future existence, whether 
Poggalika or S.ingika alway’^s retains its religi- 
ous character and cannot be claimed back for 

secular uses If therefore the 

Kyaung oannot be transferred by a sale or by 
a mortgage or by a gift it is difficult to see in 
what way it can have any market value in the 
ordinary acceptance of that term.” 

A Full Bench of the Madras High 
Court in Rajagopala Naidii v Rama- 
subramania Ayyar (3), applying the 
principle laid down in Manmatha Nath 
M liter' % else (4) above referred to 
that things have to be taken as they 
stand at’ the time in determining the mar- 
ket value of the property held that a 
temple which is devoted absolutely and 
in perpetuity to religious purposes can 
have no market value. 1 am unable, for 
the purposes of the present case, to dis- 
tinguish between the case of a Hindu 
temple and a Phongyi Kyaung. Both 
htive been dedicated in perpetuity to 
religious uses and the Full Bench in the 
Madras case (4) refrained from deciding 
whether the Hindu temple was or was 
not A house. For these reasons 1 con- 
sider the decision in Naiing MeiEs 
case (1) erroneous, and would answer the 
reference that in the suit for possession of 
a Phongyi Kyaung and its site. Court- 
fees are payable under Art 17 (vi), Soh. 2, 
Court-fees Act. 

Carr, Maung Ba and Mya Bu, J J. — 

We concur 

Brown, J. — I agree with the answer 
proposed. 3o far as the Phongyi Kyaung 
is concerned, this directly followed from 
the decision of their Lordships of the 
Privy Council i n th e case of Ma nmath a 

(5) [18931^] L. B. R. 6U. 
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NathiMitter v. Secy, of State (4) If her esbate. He meabioaed in his appli- 
S. 7,ljourb-fee9 Acb, oould be applied bbe oabion bhab Ma Ngwe Bwin had left an 
GompubabioQ of value would under S 7 (v) elder sister, and a younger brother still 


have to bo aocording to the market value 
of the Kyaung, and that oannot be esti- 
mated. 

As regards the site, if the suit were 
governed by S 7, Court-fees Aob, the 
Court-fees would under S 7 (v) (o) have 
to be computed at the value estimated 
with reference to the value of similar 
land in the neighbourhood. The test 
here is not the market value of the site 
in suit, hub the maiket value of similar 
land in the neighbourhood The ques- 
tion then is whether the site of a 
Phongyi Kyaung can be considered as be- 
ing similar bo the other land in bhe neigh- 
bourhood of secular nature I agree with 
the learned Chief Justice that by virtue 
of its dedication to religious purposes the 
land must be held to brave been “ struck 
with sterility ” so far as maket value is 
concerned, and that the dilference bet- 
ween it and other land in the neighbour- 
hood is uob merely a dillereace of owner- 
ship It IS therefore impossible to esti- 
• late the market value of the site for the 
■j urposa of S 7, Court- fees Act 

S.N./a.K. Reference amwered. 
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riEvtii:) AND Otter, JJ. 

{Maang) Ji//i Dni ^Appellant* 

I 

V. 

Miiiing Paik San — Idespiadoit. 

Civil Misc. Appeal No. LLI of L92d, 
Decided on 2nd April 1929. 

Buddhiik Law, Burmeie — Inheritance. 

Und'ir th‘3 Bariii39B Buddhist Livv a stop- 
grandchild excludes a nephew from inherit- 
aaoo in rospeot oE the estate oE tho stap-grand- 
inobhar and the fact that he had received from 
his step-grandiTiobhar the share oE inheritance 
to which ho bscaiui entitled oa his grand- 
father’s death doea not debar him from being 
his step-grand mother's hair . 2 If. B. LI. G6 ; 

A. I. n. I'Jdo P. C. 21 ; II inj. F. A. No. lOG of 
1925, Llel. on\ A.I.B. 1921 P.C. 88, Dist. 

[P 138 0 2] 

Ba Tkaung — for Appellant. 

S. Oanguli — for Hespondent. 

Heild, J. — Respondent who was a 
nephew of Ma. Ngwe Bwin, deceased, and 
claims bo be one of her heirs, applied for 
Letters of Administration in respect of 


surviving as well as a niece and another 
nephew 

Appellant a grandson of Ma Ngwe 
Bwin'a husband Chib Tun, who pre- 
deceased her, opposed respondent’s appli- 
cation for letters on the ground that he 
was Ma Ngwe Bwin's solo heir, but he 
did not himself apply for letters. 

The lower Court held that respondent 
was the nearest relative of Ngwe Bwin, 
and appellant had no right or title to the 
estate and granted letters to respondent. 

Appellant appeals on the ground that 
in Burmese Buddhist Law a step-grand- 
child excludes a nephow from laheritance 
in respect of the estate of the step-grand- 
mother, and that therefore respondent, 
not being an heir was not entitled to 
letters. 

Since Ma Gun Bon v. Mg Po Kyive (l) 
was decided over 30 years ago, it has 
been regarded as settled law, that step- 
children or step-grandchildren exclude 
collateral relatives as heirs of the step- 
grandparent, and this view of the law 
was alliirmed by their Lordships of the 
Privy Council in Maung Dive v. Khoo 
Haung Scin (2) Bub it is contended in 
the present case that the fact that appel- 
lant made a claim against Ma Hnin 
Bwin, when his grandfather Chit Tun 
died debars him from being recognized as 
an heir of Ma Hnm Bwin. It is sought 
to found this contention on the deci- 
sion of the Privy Council in the case of 
Ma Tkaung v. Ma Than (3), but that 
was a case in which children who by 
reason of the death of their mother and 
in view of their father’s remarriage had a 
right as against their father to claim a 
share of the property of the marriage of 
their parents and had exercised that 
right and received their share of tlie pro- 
perty, claimed again as against their step- 
mother on their father’s death and the 
decision in that case is based on an ex- 
press provision of the Buddhist Law 
which says that children who have 
claimed and taken their shares of inherit- 

(1) [1097—01] 2 U. B. R. OG. 

(2) A. I. R. 1925 P. 0. 29=3 Rang. 29=53 
I. A. 73 (P. C.) 

. (3) A. I. R. 1924 P C. 88=5 Rang. 175=51 
Cal. 374=31 I. A. 1 (P. C.). 
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ance from the surviving parent in that 
parent's remarriage cannot on the death 
of that parent claitn from the step-parent 
a share in the property of the second 
marriage. It is contended fhab this deci- 
sion establishes a general rule that ac- 
ceptance of a share of inheritance is in 
every case a bar to a subsequent claim to 
inherit, but it seems to me clear that it 
does not establish any such rule, because 
what is a bar bo a claim as against the 
step-parent to a share of inheritance as 
heir of the deceased parent is not neces- 
sarily a bar bo a okirn to inherib as heir 
of the sbep-paronb himself. 

A similar question to that which arises 
in the present case was considered by a 
Bench of this Court in the case of Po 
Saw V. Ma Gyi (1) where the question 
was whether sbep-children who have re- 
ceived from their step-mother the share 
of inheritance to which they became enti- 
tled as against her by reason of tlie death 
of their father are cntiblod, as against 
the step-mother's nephews to inhoiib the 
atep-mother’a estate, in a case where 
there uio no children or descendants of 
children of the maniage of their father 
with the step-mother. That case is ex- 
actly similai to the present case, except 
that in this case the clanuaut is a stop- 
grandchild instead of a step-child or 
sfcep-childron, a dilloronce which in view 
of the decision in Ma Gun JJons case 
(1) IS immaterial The content! in in 
that case was the sumo as that in 
the present case, namely, the fact that 
the oliiimanfcs liad already received a 
share of inlioiitanco baried any sub- 
sequent claim to inheritance on their 
part’, and it was supported by the same 
reference to the Privy Council case of Ma 
Thaunrf v Jlla Than (3) but the Tlancli 
decided that the stcp-cliildron excluded 
the nephews, I know of no subsequent 
ruling which throws any doubt on the 
decision of that case and in further con- 
sideration of quGsbion in this case, I sea 
no reason to believe that that decision 
was mistaken. It follows that if appel- 
lant in this case received from Ma Ngwe 
Bwin a share of inheritance to which he 
became entitled on the death of bis grand- 
father that fact would not debar him 
from being his step-grandmother’s heir, 
and therefore it is necessary to consider 
whether or not in fact he did become 

(d) Bang. Flisb Appeal No. 106 of 1923. 


entitled to a ehare as against his step* 
grandmother on the death of his grand' 
father. He admittedly claimed and re* 
ceived certain property from Ma Ngwe 
Bwin, and although if at that time, he 
had in fact no right of inheritance as 
against her, the transfer of that property 
would be rather of the nature of gift than 
a transfer of property to which he had a’ 
right of inheritance, nevertheless even if 
it was a transfer of inheritance, it would 
not debar him from being Ma Ngwe 
Bwin’s heir and from claiming inherit- 
ance as such heir, and since he is such an 
heir and as such heir excludes respondent 
from inheritance, respondent cannot be 
an heir, and has no right to Letters of 
Administration. 

I would therefore set aside the order 
of :h 0 lower Court granting Letters of 
Administration to respondent and would 
direct that the Letters issued to him be 
withdrawn, and cancelled 

I would also direct respondent to boar 
appellant’s costs throughout 

Otter, J . — The respondent is the nep-^ 
how of one Ma Ngwe Bwin deceased * 
and, appellant is her step-giandaon The 
former obtained Letteis of Administra- 
tion to Ma NgweBwin's estate, and the 
latter appeals against that order 

There is no diaputo upon bho facts and 
the question is purely as bo the respec- 
tive rights of the parties under the Bur- 
mese Buddhist Law The law upon the 
question under review may be regarded 
ns settled and it is necessary to refer to 
2 decisions where the facts were almost 
indentical with those in the present case 
viz, Ma Gun Bon v Maung Po Kyice (1) 
Maying Dwe v Khoo Haung Shein (2), 
The latter case is a decisiou of the Privy 
Council and this Court is of course bound 
by it It may bo convenient, however, to 
sot out the head note in the first of these 
two oases, for down to the year 1923 
where it was explicitly approved by their 
Lordships of the Privy Council that case 
was regarded as the leading authority 
upon the matter The facts were iden- 
tical with those in the present case and 
tbo material portion of the head note are 
as follows : — 

*'He]cl altar an axammsition of all the 
available texts of Buddbiat Law on the subject 
that collateral blood relations or asooudanta 
oan succeed to an inheribanco only when bhere 
are no possible heirs in tho descending line ; 
that step-children ate treated as entitled to 
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some share of iuherifcance, like dsBoendanliS by 
blood ; and that in the absence of natural 
descendants, step-descendants are classed as 
heirs entitled to succeed, the bond of blood 
yeilding to the more important oonsideration 
of having a descendant heir and representa- 
tive.'’ 

Held further that : 

••"where there are no children, bub only 
grandchildren surviving, the latter succeed 
on the same footing as children, although 
theiirparent had died without reaching the in- 
heritance or obtaining a vested interest, the 
principle of Buddhist Law ou this point ap- 
parently being that this rule is roq^uisita only 
whero a distinction has to bo made between 
the claims of different classes of heirs, and its 
application unnecessary when the nearest 
heirs all stand in the same degree of rolation- 
ahip to the deceased owner of the estate to be 
divided." 

In approving of this docision the Privy 
Council gays at p. 33 of the report of 
Maung Dwe's case : 

"Once it IS determined, thvit stop-children 
are descendants they necessarily oust col- 
laterals, for by Buddhist Law the property 
never ascends as long as it can descend. The 
learned appeal Judge in this case says : 

"The point of view of the Buddhist Law is 
undoubtedly based ou the community of inter- 
est between husb[fnd and wife. So strong is 
the bond between them that, in the absence of 
natural children tho husband’s or wife’s 
children, as tho case may be, rank as tho 
children of the step-parent m the matter of 
inheritance to tho exclusion of collateral 
blood relations," 

"Thoir Lordships agree with this statement," 

Ona further point may briefly be re- 
ferred to. The appellants are the step- 
grandchildren of the deceased Thoir 
natural grandfather Ko Chit Tuu died 
before his wife Ma Ngwo Bvvin. There 
was evidence that during the last illness 
of the latter there was a partition of Ko 
Chit Tun’s properties and that the de- 
ceased made over 35/- '*3 baskets of seed- 
ling sown land” to the appellant The 
latter admits this, but it is not clear 
whether all Ko Chit Tun's property wag 
partitioned. It is said that some such 
partition took place, the appellant lost 
any right he may have had to inherit the 
property of Ma Ngwe Bwin. 

The case of Ma Thaung w Ma Than 
(3) is relied on by the respondent. In 
that case tho Privy Council (upon the 
authority of one Dhammathat) held that 
where after the death of tho wife hus- 
baud partitioned the property and mar- 
ries again; the children by the former 
marriage cannot claim to inherit 

The reasoning underlying this claim 
was that as upon a second marriage, 


which he was about to contract, all his 
property would ‘become the joint family 
property of himself and his proposed 
wife, it was natural that the husband 
should provide for his then children 
during his lifetime. It is only necessary 
to say that even assuming there was a 
partition of all Ko Chi Tun's property, the 
facts of the present case are different. 
Ma Ngwe Bwin did not marry again, nor 
is there any evidence that she ever con- 
templated doing so. The evidence rather 
is that she was a sick woman. The fact 
that there may have been some sort of 
partition is immaterial. I am satisfled 
on the other hand that under tho Bur- 
mese Buddhist Law the respondent was 
not an heir of Ma Ngwe Bwin. 

Tho letters granted to him must ho 
withdrawn and tho order granting letters 
to him is set aside with costs both hear 
and below 

K.N./RK. Appeal alloiucd 
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Rutledgb, C. J., and Brown, J. 

/. E. Moolla and another — Appellants 
v. 

Official Liquidatoj — Respondent 

Civil Miso. Appeal No. 57 of 1928, Do- 
oidod on 4th December 1928, .against 
order on tho original side iu Civil Misc. 
No. 78 of 1927. 

Companies Act, S. 235 — Unsuccessful ap- 
peal by directors in winding-up proceeding — 
No order as to cotts — Still directors can 
claim reasonable coats bona fide incurred for 
company and are not to that extent bound to 
make up company’s amount in their hands. 

When an order winding up a company i<} 
made, tho petitioner and the company will 
ordinarily have their costs out of the estatOr 
and the more fact that up order was passed 
while disnlissing company's appeal by the 
Court as to the co3t.s incurred by tho company, 
is not by itself necessarily an obstacle in tho 
way of reasonable claim put forward by the 
directors for money bona lido expended by 
them in the interests of the company especi- 
ally when they are not asking any sum from 
Official Liquidator but only clairaing bct oil 
out of the money in their hands. [P 140 C 1, 2J 

N. M. Gowasjee — for Appellaota. 

Clark — for Official Liquidator. 

Judgment. — This appeal arises out of 
the liquidation proceedings of M E. 
Moolla & Sons, Ltd. An order was passed 
directing the winding up of the company 
under the Indian Companies Act on 21a 
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June 1927, The company appealed 
against this order and pending the hear- 
ing of the appeal asked for stay of the 
proceedings. At that time it appears 
that the directors of the company had in 
their hands a sum of something over a 
iakh of rupees belonging to the company. 
By consent an order was passed that the 
directors should pay over the sum of a 
lakh of rupees to the Official Liquidator 
and should give security for the payment 
of the balance of about eight thousand 
rupees, if the appeal failed, and the Court 
held that the company or its directois 
were not entitled to retain for use this 
eurn for law costs in connexion with the 
liquidation. The appeal was subsequent- 
ly dismissed and no orders were passed 
by the appellate Court as to the costs in- 
curred bv the company in the appeal. 
The total amount retained by the direc- 
tors was Rs 9,158-0-9. The Official 
Liquidator called on the directors to re- 
fund this amount The directors claimed 
that they had spent the whole of the 
amount in expenses of litigation The 
Official Liquidator then applied to the 
Court for an order under S 235, Com- 
panies Act, calling upon the directors to 
refund the amount. The matter was 
heard ex parte so far as the directors 
were concerned and an order was passed 
directing them to refund. It is against 
this order that the present appeal is 
filed. 

ft is contended on behalf of the appel- 
lants that in a case such as the present 
the company is entitled to its costs in 
the liquidation proceedings out of the 
estate, and we have been referred to t!ie 
case of III re Ilujubcr Ironworks Co (l) It 
was there held that, when an order wind- 
ing up a company is made, the petitioner 
and the company will ordinarily have 
their costs out of the estate. In his ori- 
ginal order directing the company to be 
wound up the learned Judge of the trial 
Court passed orders directing that the 
costs of the advocates of the oompanv 
would come out of the estate. No such 
order was passed by the appellate Court, 
and it is contended on behalf of the res- 
pondent that it is not open to the direc- 
tors now to make any claim in this con- 
nexion We are not satisfied that this 
by itself is necessarily an obstacle in the 
, way of the claim now put forward The 

"(1) [18M] 15=35 Baav. 346=14 Ii7r7 

ai6=ia Jur. (a B.) 265, 


directors are not now asking that the 
Official Liquidator should make over any 
sum out of the estate They are cLiim- 
ing that certain sums of money have been 
bona fide expended hy them in the inter- 
ests of the estate and that they are not 
liable to pay those sums to the estate.' 
The matter was not considered by the 
appellate Court at all, and we think it 
was open to the Official Liquidator under 
the directions of the Court to allow the 
payments claimed, if satisfied that they 
were made bona hde in the interests of 
the company The company lost in ap- 
peal, ani the appeal must therefore be 
held not in fact to have been in the in- 
terests of the company. But ,it is diffi- 
cult to hold that the directors did uot 
bona fide at the time believe that they 
were acting in the interests of the com- 
pany and we are therefore of opinion that 
a reasonable amount might have been 
allowed to them for their costs. We are 
quite unable to hold that the claim made 
l)y them was a reasonable one The 
claim included sum of Bs 2,000 or over 
for each of no less than four different ad- 
vocates, and we are unable to hold that 
so large an expenditure of money was 
justified We do nob, however, think that 
the learned trial Judge sliDuld have le- 
jected the claim of the directors in its 
entirety We think that the directors 
m^ght reasonably have been allowed one 
set of costs as taxed by the Taxing Mas- 
ter We therefore .set aside the order of 
the trial Jqdge, and direct that the di- 
rectors shall he allowed to deduct from 
the amount payable by them their costs 
of appeal in Civil Miscellaneous Appeal 
No 127 of 1927, the costs to be taxed by 
the Taxing Master as between advocate 
and client. We pass no order as to the 
costs of this appeal. 

B K. Order modified. 
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RurijEDGE, C. J., ANI) Bkown, J, 

Official Assignee, Rangoon — Appel- 
lant 

V. 

B. M. P. V, M. Firm — Respondents. 

First Appeal No. 222 of 1928, Decided 
on 4th January 1929, against judgment 
on original side in Civil Regular No. 478 
of 1927. 
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Contract Act. S. 216 — .1 mortgaging hii 
Cinema theatre on a leaiehold from G to C 
— Subiequent mortgage with power to tale 
in favour of G — A again mortgaging the pro- 
perty to E for one lac — G given management 
of Cinema with power to utilize profiti in 
lieu of principal and intereit — O lelling the 
property in pursuance of his power of sale — 
G purchasing it and getting renewal of lease 
of Cinema site — G also getting assignment of 
mortgage of one lac for 15 thousand^ 
A was held not entitled to benefit of pur- 
chase by C or of the assignment from E by 
him. 

In June IQil) A book a lease of certain land 
from (I for ten years and built a Of noma 
Theatre. In September 1022 A mortgaged the 
Cinema to G for Ra. 4'b,000 out of which Ra. 
15,000 were the balance due on a mortgage of 
January 1021. This Cinema, however, with 
other proparby w,n already morbgiigod in June 
1022 to G. In April 1023 A executed a further 
mortgage for one lac to one E, the property 
mortgaged being the one mortgaged to G and 
some other property. In September 1023 A 
under a deed handed oyer the management of 
the Ciuoraa to C with power to utili/ia the pro- 
fits for payment of principal, and Interest due to 
him G then cerved notice on A to pay up the 
amount under his mortgage of September 1022 
failing which he threatened to exercise hia 
power of sale under the mortgage. The pro- 
perty wcw accordingly sold and purohaaed by 
G in June 1924. C in July 1024 obtained a 
new loasfi of the Cinoma .site for IG years. In 
the same month C also got au assignment of 
the mortgage of one lac lu favour of E for a 
sum of Rs. 15,000 only. A brought a suit 
claiming that G should be treated as his agent 
and that as such .1 was entitled to the benefit 
of the purchase of the Cinoma and the subse- 
quent lease and of the assignment of his mort- 
gage by E, 

Jleld : that C’.ii poBBes.sion as mortgagee did 
not give him auy peculiar means or facilities 
for making the purohase of tlm property 
brought to sale under a subsequent mortgage 
with which he had nothing whatever to do. 
In making the purchase G was in uo way act- 
ing or purporting to aot under his power as 
agent. The sale was effected not by .1 and 
not by G but by G who had acquired this 
power of sale long before G had been appointed 
agent. The principles of S. 216 did not apply 
to the case and .1 could not claim the advan- 
tages of the sale on behalf of the estate of A. 
G was also entitled to the full benefit of its 
purchase from 1/ of the debt due to him. The 
general rule being that if one person buys the 
debts of another for less than their face value, 
he IS entitled to claim for the whole debt. 

[F 143 0 1, 2 , P 144 C 1] 

Leach — for Appellant. 

Paget — for Respondents. 

Judgment. — The appellant the Olhoial 
Assignee brought a suit against the res- 
pondentSi the B. M. P. V. M. Chettyar 
Firm, for a declaration that the insol- 
vent's estate which the appellant repre- 
sents is entitled to the benefit of certain 


transactions entered into by the defen- 
dants The insolvent is one Ahmed 
Ismail Hashim Atchia On 1st Juno 
1919 he took a lease of certain land from 
the Goolam Ariff Estate Coy., Ltd , for a 
term of ten years, one condition in th© 
lease being that he should erect thereon 
a substantial building costing not les© 
than Rs. 50,000 to 75,000 Atchia erec- 
ted buildings on the land at a cost of 
Us. 1,31,000 and used the same for the 
purposes of a cinema known as " The 
Royal Cinema. " In January 1921 Atchia 
mortgaged the Royal Cinema and his in- 
terests under the lease to the company 
for the sum of Rs 00,000. lie subse- 
quently repaid Rs 45,000 of this debt, 
bub on 9th September 1922 he executed a 
furtlier mortgage for the balance of 
Rs 15,000 due on the earlier mortgage 
and for a further sum of Rs 30,000. 
Meanwhile on 13th June 1922 Atchia had 
executed a mortgage in favour of the 
Cbettyar Firm The property tlien mort- 
gaged included the Royal Cinema, which 
had been previously mortgaged to the 
Company, and also the Cinema do Paris, 
another property of Atchia’s 

On 20bli April 1923 Atchia exe- 
cuted a further mortgage for Rs. 
1,00,000, This mortgage was m fa- 
vour of his brother-in-law, Ebrahim 
Ismail Ghanchee and included th© 
Royal Cinoma, the Cinema de Paris 
and other assets of the film agency busi- 
ness and a printing press On 27th Sep- 
tember 1923 Atchia executed a deed 
wheroliy ho handed over the management 
of the Royal Cinema to tha Chettyar 
Firm Ghanchee was a party to this 
deed. The Chettyar Firm was empowered 
to utilize the profits, first for the pay- 
ment of interest due to them by Atchia, 
and secondly for payment of the principal 
sum due It gave the Chettyar Firm a 
general power to collect moneys due to 
Atchia and in the event of the bioscope 
shows nob being profitable it gave the 
Chettyar Finn power to sell the same 
On the same date a deed was executed 
whereby Ghanchee agreed to treat the 
Chettyar Firm as co-mortgagees on his 
mortgage for Rs. 1,00,000 to secure Rs. 
50,000 of the sum of Rs 70,000 due by 
Atchia to the Firm on unsecured debts. 
Atchia then left Rangoon about December 
1923 for the .Andaman Islands and save 
for one short interval did not return unti^ 
July 1924 
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The management of the Eoyal Cinema 
was left entirely in the hands of the 
Firm. Before Atchia left for the Anda- 
mans ha received a notice from the 
Goolam Ariff Estate Company calling 
upon him to pay up the principal sum of 
Bs. 45,000 duo on the mortgage of 9th 
September 1922, tailing payment of which 
the company would take steps to recover 
the amount. Atchia asked for further 
time but this was refused, the company 
stating that unless the money was paid 
they would take immediate steps to rea- 
lize their securities. The company ap- 
pear to have taken no further steps until 
about May 1924 when they advertised 
the properties for sale under the power 
given in their mortgage-deed of Septem- 
ber 1922. 

The Chettyar Firm advised Atchia both 
by letter and by telegram that the com- 
pany wore pressing for their money, 
urging him to come to Rangoon at once, 
or if that were impossible to empower 
some one to act on his behalf. Atchia 
did not come to Rangoon till the begin- 
ning of July or empower any one to act 
for him. In the meantime the Royal 
Cinema was sold by auction under the 
power of sale in the mortgage-deed on 
21 st June 1924 and purchased by the de- 
fendant brm for Rs. 65,000. Rs. 45,000 
of this sum was paid to the company in 
settlement of their debts, and the balance 
after allowing for the costs of the sale 
was utilized towards the mortgage debt 
duo to the Chettyar Firm. 

On 17th July the Chettyar Firm ob- 
tained a new lease of the site of the Eoyal 
Cinema for a period of 16 years from the 
Company, and on 25th July they leased 
the Cinema to Madan Theatres, Ltd., at 
a monthly rental of Rs. 2,150. Mean- 
while on 2nd July 1924 Ghanchee assig- 
ned to the defendant firm the whole of 
the debt of Rs. 1,00,000 due to him on 
his mortgage-deed for the sum of Bs. 
15,000. 

The plaintiff claims that in these cir- 
oumstanoes the Chettyar Firm must he 
treated as Atchia's agents and that 
Atchia is entitled to the benefit both of 
the purchase of the Royal Cinema and of 
the assignment of his mortgage by Ghan- 
chee. The claim is based in part on the 
fact that the Chettyar Firm were mort- 
gagees in possession and in part on the 
fact that they wore the agents of Atohia. 
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The learned trial Judge held that the 
plaintiff had not established his case, and 
except with regard to a sum of Rs. 2,500 
given by Atohia as a deposit on tailing 
the lease from the Goolam AriS Estate 
Co. in 1919 as to which there was no 
real dispute, he has dismissed the plain- 
tiff's suit. The plaintiff has now appealed 
against his decision. 

We have been referred to a number of 
English cases in which the acts of mort- 
gagees in possession or of agents have 
been held to have been performed on be- 
half of their principal and to bo acts for 
the benefit of which they were bound to 
account to their mortgagor or principal 
In the case of Hobday v. Peters (1), a 
solicitor’s clerk had been giving a client 
his advice and with the help of the know- 
ledge obtained by him in connexion with 
this advice he purchased the mortgage 
granted by the client for less than half 
the amount. It was held with regard to 
this purchase that he was a trustee for 
the benefit for the mortgagor. In the 
case of White v. City of London Brewery 
Co. (2), the mortgagees in possession of a 
public house let the promises with a res- 
triction that the tenant should take beer 
of their brewing and none other. It was 
held that they must account for such 
additional rant as might have been got if 
the premises had been let without res- 
triction. In the case of Rajah Kishen- 
datt Ram v. Rajah Mumtaz AH Khan (3), 
the mortgagee had purchased after his 
mortgage certain encumbrances on the 
property mortgaged. It was held in the 
circumstances of that case that the mort- 
gagor was entitled to redeem the whole 
estate on paying the original mortgage 
money plus the money used for the pur- 
chase of the encumbrances. The circum- 
stanoes of that case wore somewhat pecu- 
liar and not analogous to those of tlie 
case now before us The principle fol- 
lowed appears to have been that ^in that 
case the mortgagee by virtue of his pos- 
session had acquired a peculiar means of 
making the purchase, and in the course 
of their judgment their Lordships roferred| 
to cases in which purchases made by the 
mortgagee in possession might not be 

fl) 8^ E. R. 400. 

(2) [1088] 39 Ch. D. 350=53 L.J.Oh. 98=36 

W.R. 881=60 L.T. 19. 

(3) [1880] 5 Oal. 193=0 l.A, 145=5 C.Ij.R. 

218=4 Sar. 17 (P.C.). 
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held to be advantageous to the mortgagor. 
On p 153 of their judgment they remark: 

" la such casoi ths morbgagea oaa hardly 
be said to have derived from his mortgagor 
any peculiar means or facilities for making 
the purchase which would not be poBsosaed by 
a stranger, and may therefore be hold entit- 
led, equally with a stranger, to make it for his 
own benefit. ” 

Ijf the case of Mollet v. Robinson (4), 
Willeg, J., romarkB at p. 655 of the judg- 
ment : 

It is an axiom of the law of principal and 
agent that a broker employed to sell cannet 
himself become the buyer, nor can a broker 
employed to buy become himself the seller, 
without distinct notice to tho principal. *' 

This general rule was approved in the 
case of Bentley v Graven (5). At p. 30 
the Master of the Bolls remarked with 
regard to this rule' 

"It is founded on thi^ principle, that an agent 
will not be allowed to place himself In a sitn- 
Auion which, under ordinary ciroumstance.s. 
would tempt a man to do that which la not 
the best for his principal, and it is the plain 
duty of every agent to do tho best he can for 
his principal. " 

In the case of Dally v. Wonham (6) 
the purchase by an agent tor inadequate 
price was set aside In that case the pur- 
chaser resided on the spot and was fully 
acquainted with tho value of the pro- 
perty, whereas the vendor lived at a dis- 
tance and had not seen the property for 
20 years In the case of Hc^se v. Briant 
(7), specific performance was refused of 
an agreement entered into to sell a pro- 
perty between two persons, where the 
same solicitor acted for both parties. In 
tho case of Barker v. Harrison (8), an 
agent who had purchased lauds of his 
principal, and who, previously to con- 
tract, had entered into a secret negotia- 
tion for a resale of part of tho property 
at a profit, was declared a trustee for his 
principal to the extent of that profit. 

None of these cases seems to us to be 
very similar to the case which we 
have to decide. The Chettyar Firm 
were in possession of the property 
which they purohased as mortgagees. 
But it seems to us impossible to hold 
that their possession as mortgagees gave 
them any peculiar means or facilities for 
making the purchase of the property 
brought to sale under a subsequent mort- 

(4) 6 P^. C4^ 

(6) 53 E.B. 29. 

(6) 55 E.R. 32G. 

(7) 43 E.B. 1375. 

(8) 63 E.R. 851. 
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gage with which they had nothing what- 
ever to do. They had, it is true, speoial 
means of knowing the nature of the pro- 
perty, but it does not appear that there 
were encumbrances on the property 
which auy stranger with due diligence 
and due searchiug at the Begistration 
OfiQce might not have known. In in- 
forming Atchia of the intention of the 
Goolam Ariff Estate Company the Ohet- 
tyar Firm said nothing whatever about 
tho sale of the property under the power 
of sale in the mortgage-deed. But they 
did quite clearly urge Atchia to come to 
Ban goon without delay, and before he 
left for the Andamans Atchia had re- 
oeived full notice that the company were 
likely to exeroiso their power The sale 
of the property took place at a public 
auction, and prosumablv if tho Chettyar 
Firm had not purchased it would have 
boon purchased by somebody else at a 
still lower price. 

Tho deed by which tho company exe- 
cuted tho conveyance in favour of the 
Chettyar Firm is a somewhat curious 
one. The sale was under tho power of 
sale in tho mortgage-deed subsequent to 
tho date of the Cliettyar’s mortgage. 
Quite clearly, therefore, the sale could 
not affect the Chettyar’s mortgage in 
any way and what was in fact sold was 
tho equity of redemption of this mort- 
gage from the Chettyar. Nevertheless 
the sale-deed says that Rs 20,000 should 
be utilized towards the settlement of 
this mortgage. Be that as it may, we 
do not think it can beheld that in mak- 
ing the purchase under the power of sale 
the Chettyar Firm were making an un- 
fair and special use of the knowledge 
acquired by them as mortgagees in pos- 
session. In actual fact they purchased 
only tho equity of redemption of their 
own mortgage amounting to Rs. 50,000 
and Rs. 65,000 was not so inadequate 
a price as it might at first sight appear 
The deed giving management of the 
Cinema to the Chettyar Firm not only 
put them as mortgagees in possession, 
but also empowered them as agents It 
gave them power in certain circumstan- 
ces to sell the property. But we do not 
think that the cases cited to us a^re 
authorities for the contention that in 
these circumstances a sale hy them must 
be held to have been for the benefit of 
their principal. The sales in all the 
case? cited were sales by or to the agent 
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when he wag olearly exercising the power 
of his agency. In the present case it 
is perfectly clear that on making the 
purchase the Chettyar Firm was in no 
way acting or purporting to act under 
their power as agents. The sale was 
effected not by Atcliia and not by the 
Chettyar Firm, but by the Goolam Ariff 
Estate Company which h id acquired this 
power of sale long before tho Chettyar 
Firm had been appointed agents. 

The principles of the English law on 
this suhioct are incorporated in Ss 215 
and 210, Contract Act. S 216 lays 
down that if an agent, without the 
knowledge of liis principal, deals in the 
business of the agency on his own ac- 
count instead of on account of his prin- 
cipal, the principal is entitled to claim 
from the agent any benefit which may 
have resulted to him from the transac- 
tion It seems to us impossible in the 
present case to hold that the Chettyar 
Firm in purchasing at a sale held under 
the powet given to the Goolam Aril! 
Estate Company long before the firm bo- 
oame tlie agent was dealing in the busi- 
ness of the agency at all As agents they 
had no power either to make tho sale 
under tho power in tho mortgage-deed 
or to stop it. It seems to us, therefore, 
that the principles of this section do nob 
apply to the present case and that the 
appellant cannot claim the advantages 
of the sale on behalf of the estate of 
Atchia Nor can we see sutticionb reason 
for holding that tho Chettyar Firm is not 
entitled bo the full beuefit of its pur- 
chase from Ghanchee of the debt due to 
him. It is true that the Chettyar Firm 
was in a fiduciary position in regard to 
a part of the property bo which the 
mortgage for Rs 1,00,000 referred Bub 
it does not seem to us that in purchas- 
ing this debt the Firm made any spe- 
cial use of the knowledge obtained there- 
on in such capacity. The general rule 
undoubtedly is that if one iierson buys 
the debts of another for leas than their 
face value, he is entitled to claim for the 
whole debt. We are unable to see any 
sufficient circumstance in the present 
case to bring it outside the ordinary 
rhle. 

There are undoubtedly in this case 
many circumstances which strongly sug- 
gest collusion between the Chettyar 
Firm and the Goolam Ariff Estate Com- 
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pany. But, as pointed out by the 
learned trial Judge, there is no reference 
to collusion in the plaint, and we are not 
prepared in the circumstances to differ 
from his view that collusion is not es- 
tablished. The trial Court whilst dis- 
missing the main part of the plaintiff’^ 
claim passed a decree in his favour for 
the sum of Rs 2,400 This was the sum 
originally deposited with the Goolam 
Ariff Fjstate Company by Atchia when 
taking out his original lease in 1919. 
By taking a fresh lease in their favour 
the Chettyar Finn obtained the advan- 
tage of this deposit and tliey are admit- 
tedly bound to account to the Oflicial 
Assignee for this sum. No complaint 
can, therefoie, lie made as to the decree 
of the trial Court in favour of the plain- 
tiff for this sura. The defendants, how- 
ever, have filed a cross-obiection on the 
matter of costs The trial Judge.directed 
that the parties should respectively pay 
their own costs on the ground that the 
plaintiff had succeeded in part and failed 
in pait. On this point it is urged that 
tho amount of Rs. 2,400 for which a 
decree was passed m favour of the plain- 
tiff was a small sum comiJared with the 
Rs 20,000 at which he valued his mam 
claim ; and further that there never 
really was any dispute as regards this 
Rs. 2,400 and that, therefore, no litiga- 
tion with regard to it was ever neces- 
sary There is some force in this con- 
tention ; ljub we are nevertheless not 
satisfied that there is sufficient ground 
for interfering with the discretion of the 
trial Court in tho matter of costs We 
have held that the Official Assignee has 
not established the main part of his case. 
Bub the actions of the Chettyar Firm in 
dealing with the property and the debts 
have lieen of such a nature as necessarily 
to arouse doubt and suspicion in the 
mind of the Official Assignee, and we are 
of opinion that tho Chettyar Firm must 
he held largely responsible for the bring- 
ing of this action The result is that 
we dismiss both the appeal and the 
cross-objection with costs. 

R.K. Appeal dismissed. 
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Ottbr, J. 

Fut Cfco/ig —Applioinb 

V, 

Maung Po Cho — Reapoadenfc. 

Oivil Bava. No 296 of 1928, Decided 
oa 6(jh March 1929, against decree of 
Dist. Court, Frome. 

(a) Civil P. C., S. 115— On failure to take 
into account lome legal propoiition or mate- 
rial fact the Court*! deciiion may be reveried. 

Where the lower Gourli haa applied its miad 
to the case and duly considered the facta and 
the law applicable, then although its decision 
may bo erroneous, the error cannot be cor- 
rected on revision, but if the lower Court has 
failed to take into account some proposition 
of law or some material fact in evidence, it 
has acted illegally and its decision may be 
reversed : 2 L, B. R. 333, FolL [P 146 C 1] 

(b) Contract Act, S. 152— Pawn-broker 
issued pawn ticket containing clause ex- 
empting pawn-broker from liability in cer- 
tain situation — Bailee could plead the con- 
tract as exempting him from liability. 

Where a pawn broker issued a pawn 
ticket on certain jewellery being deposited 
with him, and the pawn ticket contained a 
clause exempting the pawn broker from all 
liability in case of destruction of property 
under certain oircumstancos, on a suit being 
brought by the owner for the recovery of 
price. 

Held : a bailee can contraot himself out of 
liability. It is not clearly daduoibla from 
the terms of S. 152 that a bailee may only 
make a special contract increasing his res- 
ponsibility and that he cannot make a special 
contract reducing it : 32 Mad, 95 Dist,; 10 

L. B. R. 292, Foil. [P 146 0 2, P 147 C 1] 

Baft — for Applioant. 

Maitng Ni — for Bespoadent. 

Judgment. — The case raises a some- 
what iateresting point The matter 
comes before the Court by way of an ap- 
peal from a judgment and decree of the 
‘ District Court of Prome Mr. Bafi, how- 
ever, on behalf of the appellant agrees 
that no appeal lies to this Court for it 
is a small cause matter of the value of 
less than 500. He asked me, however, to 
treat the ease as arising by way of revi- 
sion and in the oiroumstanoes, [ may do 
so. In this connexion I would point out 
that the oourse should only be taken in 
exceptional oiroumstanoes and where it 
is apparent that injustice might be done 
by refusing. The facts are simple. The 
appiioant is a licensed pawn shop ketper 
and with him was deposited certain 
jewellery by the respondent. A pawn 
1929 B/ig & 20 
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ticket was issued to which Reference 
must later be mebde. Subsequently a 
robbery took place at the pawn shop and 
the property deposited together with 
other articles was stolen. The pawn 
ticket in question upon which appears* 
the thumb impression of the respondent 
contains a clause exempting the pawn 
shop keeper from liability in the event 
of desbruotion of the property by the 
"five kinds of enemies, insects and mice." 
At the foot of the tioket appears a note ; 

“The following ia regarded aaaotskof pro- 
vidence ^destruction of veimin, rats, water^ 
fire or robbery or thefl;.’* 

There is no dispute between the par- 
ties that the respondent ia prima faoio 
bound by the terms of the pawn ticket 
and also that the oontracb purported 
to exempt the pawn shop keeper from 
liability in the ease of robbery or 
theft. The respondent brought a suit 
in the Township Court of Paungda 
claiming the property or its value. Th9 
learned Township Judge decreed the suit 
in his favour being of opinion that the' 
appiioant was not protected by the terma 
of the contract. He took the view that 
bailees such <aa the appiioant are pro- 
tected only by Ss, 151 and 152, Contraot 
Act, 1872, and that the liability therein 
provided for cannot be avoided by any 
special contract between the parties It 
should be stated that this question was 
clearly raised upon the pleadings and 
there is no doubt that the point was both 
argued before and oonsidered by tbs 
Judge of the Township Court On ap- 
peal, however, to the District Court of 
Prome, the learned Additional Distriot 
Judge makes no mention at all of this 
matter. He deals only with the ques- 
tion from the point of view of the liabi- 
lity imposed by the sections of Indian 
Contract Act, to which I have just re- 
ferred and agrees with the view taken 
by the Township Judge, which was that 
the applicant did not take the amounir 
of oare laid down in S. 151 of the Actr 
and dismissed the appeal. So far as 1 
can see from his order, the learned Ad- 
ditional Distriot Judge did not apply 
his mind to what w^the real point in 
issue. 

The first questiiA,* therefore, for me is 
whether in the circumstances the ap- 
plicant may be said to have brought 
himself within the provisions of 3. 115r 
Civil P. C. It is suggested here that 
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the learned Additional Distriot Judge 
acbed in the exercise of his jurisdiotion 
illegally or with material irregularity 
in that he omitted to decide what was 
the real question in the case. It should 
be observed that the question of the pre- 
sent case is one of law. 

From among the numerous case^ de- 
cided in the various Courts of India 
upon the point three were cited before 
me. They are Venka Bai L^kshman 
Venkoba (l), Zeya v Mi On Kra Zan 
( 2 ) Kahyaparama Padiyachi v. C. V. A. 
E. Gheity (3). The second of these oases 
was decided by a Bench of the late Chief 
Court of this province and it will be 
convenient for me to set out a portion of 
the head note which is as follows : 

“After oonaideration of the ruling of the 
Privy OouQGil in the light of aubaaquent deci- 
aiouB of the High Courts that where the lower 
jCourt has applied its mind to the case and 
iduly oonsidered tha facts and the law applic- 
,able» then although its deoision may be er- 
jroneous, tha error oannot be oorreoted on 
Ireviaion, but that if the lower Court has 
jfailed to take into aaoount some proposition 
lof law or some material faet in evidence, it 
Ifaas aoted illegaMy and its decision may be 
I'reversed." 

I A very large body of authority was 
examiued by the learned Judges in this 
'case and after this full consideration 
.their decision is well summarized in the 
Iporbion of the head note set out above. 
Accepting this statement of the law as 
correct it is evident that this is a case 
where this Court could exercise its 
'power of revision. The question next 
arising is whether the applicaut is pro- 
tected from liability by the terms of the 
clause in the pawn ticket. Apart from 
the provisions of Ss. 151 and 152 , Con- 
tract Act, no ground was suggested and 
I know of none why he is not in this 
position. S. 151 is as follows : 

“la all cases of bailment the bailee is 
bound to take as much oare of the goods 
bailed to him as a man of ordinary prudence 
would under similar oiroumstances, take of 
his own goods of the same bulk, quality and 
value as the goods bailed." 

And 8. 152 provides : 

^'that the bailee in the absence of any special 
contract, is not responsible for the loss, des- 
truction, or deterioration of the thing bailed, 
if be has taken the amount of care of it as 
in S. 161." 

The suggestion befmre me was that the 
Hpeoial contract referred to in the latte r 

(1) [1888] 12 Bom. 617. 

(2) 2 L. B. B. 383. 

(3) [1917] 11 Bur. L. T. 73=39 I. C. 154=9 
L. B. B. 1. 


seotion oao in law increase but cannot 
de 3 rdi 9 ( 3 , fche amount of liability of a 
bailee. Upon the face of it the argu- 
meub lacks oonviotioa, for if such had 
been the inbenbion of the legislabura ib 
would have been a simple inibber to give 
expression to it. Mr. Maung Ni who ap- 
peared for the respondent relies on a 
Full Bench decision of Mahomed Raw- 
thar V. The British India Steam Navi- 
gation Co. Ltd. ( 4 ). In that case a bill 
of lading containing a clause exempting 
the Steamship Co. from liability in oer- 
bain circumstances was under considera- 
tion and one of the majority jnembers of 
the Court was of opinion that the oir- 
riers in India cannot exempt themselves 
by express contract from liability. It 
is to be observed that this case may bo 
distinguished from the present case upon 
t.iie facts. I need not, however, deal 
farther with this authority, for the 
matter has been the subject of decision 
l)V a Full Beuch of the late Chiel Court 
of this province in the case ol B I S N. 
Co. Ltd. V Ah Bhai Mahomed (oj, In 
that case the question was whether a 
common carrier by sea can by the law 
of India, oonbracb himself out of liabi- 
lity for neglect, and it v^as held that he 
can It will be 'suthoient for the pur- 
poses of the present case to quote two 
passages from the judgmeut of tha mem- 
bers i,of the Court. At p 299 of the 
report, Mr. Justice Bobinson, as he 
then was said this : 

“Lastly 1 am quits unable to agrod that a 
bailee oanot limit his liability under 152 
of the Act. That he can do so by making a 
special contract was pointed out in Mooihora 
Kant Shaw*s case. S. 151 lays down the ordi- 
nary duty of a bailee in all oases of bailment 
and S. 152 enacts that that degree of care is 
to be exacted from him in the absence of a 
special contract. To read it otherwise than 
.as allowing him to reduce his liability is to 
hold that the legislature enacted an unneces- 
sary provision and to give a forced mening 
to the language used. 

At p. 306 Twomey,C. J , said : 

“It IB not clearly deduoible from the teems 
of B. 152 that a bailee may only make a spe- 
cial contract inoceasiDg his responsibility, 
and that he cannot make a apsoial contract 
reducing it. This is a proposition curtailing 
the ordinary right of freedom of contract and 
we must hesitate to give efieot to such a pro- 
position on the strength of a mere inference 
and in the absence of express enactment " 

(44r [1909] 82 Mad. 96=1 1. 0. 977=18 M. L. 

^ J. 497. 

(6) [1920] 10 L, B. B. 292=62 I. C. 378 
(F. B.). 
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. So far as I kaow the authority of the 
last mentioued case hasaot been question- 
ed in this province It is agreed on all 
hands that the only question for me is 
whether as a matter of law, the appli- 
cant cjbnnot avail himself of the protec- 
tion provided for in the pawn ticket. I 
must hold, therefore, in view of the case 
I have ]U3t referred to and in view of 
what I think is the meaning of the 
sections of the Contract Act in discus- 
ision that he can. The application must, 
therefore, be allowed. 

As I have already stated the matter 
came before me by way of appeal. 1 am 
of opinion therefore that although this 
application is successful, the applicant 
ought not to receive his costs in this 
Court The application must be allowed 
without costa in this Court but the res- 
pondent will pay the applicant his coats 
m the two lower Courts. 

p.r/K-K. Application alloiued. 
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Baguley, J. 

Emperor 

v. 

Maung Po Sein — Non-Applicant. 

Criminal Bevn. No. 351-5 of 1928, 
Decided on 11th July 1928. 

Burma Habitual Offender! Restriction 
Act, S. 18 (l)~Scope— Burma GambUns Act, 
S. 17 . 

The Habitual Olleadera Besbrictioa Aob 
does nob apply to psiBons proceeded against 
under S. 17, Gambling Acb A. I. R, 1926 
Jiang. 182 and A. I. R, 1927 Rang, 98, lieL on, 

[P 147 0 2] 

The facts are clear from the following 
report of the District Magistrate of 
Prome. 

REPORT 

Subject : — Validity of an order of 
restriction passed after prosecution under 
B. 17, Burma Gambling Act. 

Under S. 438, Criminal P. C., 1 submit 
herewith C^riminal Miso. No. 69 of 1926 of 
the Head Quarters Magistrate, Prome and 
Criminal Beg Trial No 121 of 1928 of 
the Township Magistrate, Thegon, for the 
orders of the Hon'ble Judges. 

The facts are as follows ; 

On Isb March 1926 Nga Po Sein was 
prosecuted under 9. 17, Burma Gambiing 
Act in the Court of the Head Quarters 
Magistrate^ Prome. An order under S. 7, 


Burma Habitual Offender^ Restriobion 
Act was fiaally passed on him, restrict- 
ing his movements to a village traot in 
Padaung Township for a term of three 
years His restriction area has since 
been changed for reasons which are not 
on the record, but probably to give him 
a better opportunity to earn his own 
living. 

In view of 1. L. It 4 Bang 123 and 4 
Bang. 455 it appears more than doubtful 
whether an order of restriction could 
legally be passed in a prosecution under 
S. 17, Burma Gambling Act, but the 
order did not evoke any comment at the 
time or when the ruling was published 
and there is no doubt that rightly or 
wrongly such orders were passed on 
several occasions in this district in 1926 
and 1927, during a period when a large 
number of habitual thieves and other 
offenders wore being dealt with under 
the preventive sections. 

Nga Po Sein recently violated hia re- 
striction order and absented himself for 
nearly a month. Ho was prosecuted 
under S 18 (l) (a), Habitual Offenders 
Restriction Act. before the Township 
Magistrate, Thegon, who has reported the 
case for orders I am of opinion that the 
original order was ultra vires and will 
now have to be set aside and that no 
action can bo taken against Nga Po Bein 
for liis breach of the order It will also, 
in the event, be necessary to scrutinize 
the records of the large number of res- 
tricted offenders in the district to see if 
similar orders have been passed under 
S. 17, Burma Gambling Act. Nga Po 
Seiu is on bail for the time being. 

Judgment. — It has already been held 
in Emperor v. Kyaw Hla (l) that the 
Habitual Offenders Restriction Act does 
not apply to persons proceeded against 
under S. 3, Opium Law Amendment Act, 
and in Nga Pa v. Emperor (2) that it 
does not apply to persons proceeded 
against under S. 64-A, Burma Excise Act. 
There seems to be, as yet, no recorded 
case stating whether or not it applies to 
persons proceeded against under S. 17, 
Gambling Act. 

In my opinion it does not. The word- 
ing of the relevant sections is, mutatiE 
mutandis, exactly the same, and probabl) 
S. 17, Gambling Act, as the oldeat of the 

Cl) A. I. R. 1926 Rang. 183=4 Bang. 133. 

(3) A. 1. B. 1927 Bang. 98=4 Rang. 466. 
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three, is the one from which the other 
two were copied. 

There is no need for me to pass any 
orders in this case. The District Magis- 
trate has powers under the Habitual 
Offenders Restriction Act to vary or 
cancel any order passed under it As 
regards the case from the Court of the 
Township Magistrate, Thegon, which 
started this matter, it appears to be in 
suspense, no orders have been passed 
under it, and probably the simplest way 
of dealing with it would be for the 
learned District Magistrate to arrange 
with the Public Prosecutor to have it 
withdrawn. Let the records be returned. 

R.K. Order a'icordingly. 
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Heald, J. 

Maung Pe Sein and others — Appel- 
lants. 

V. 

Ma Thin Mya — Respondent. 

Special Second Appeal No. 391 of 1928, 
Decided on 3rd January 1929, against 
order of Dist. Court, Thaton, in Civil 
Misc Appeal No. 169 of 1927. 

Civil P. C., O. 21, R. 92— Order under— 
No second oppeal lies — Provisions of S. 104, 
Civil P.C., are not affected by Burma Courts 
Act, S. 11, 

The provisions of S. 11, Burma Courts 
Act, do not afieot those of S. 101, Civil P. C., 
and no second appeal lies from an order set- 
ting aside sale under 0. 21, B. 92. [P. 148 C 2] 

Po Aye — for Appellants. 

Judgment— 'In Suit No. 106 of 1926, 
of the Township Court of Bilin the pres- 
ent respondent obtained a decree against 
Fo Kyaw, now represented by the appel- 
lants, for partition and possession of a 
house and its site or for Rs. 650, as re- 
presenting the value of her half share of 
the property. 

Tn Execution Case No. 179 of 1926 of 
the same Court respondent applied for 
execution of that decree, and by consent 
the whole property was sold by Court 
Buotion, each party to be allowed to bid 
at the auction and the costs to be re- 
covered from Po Eyaw’s half share of the 
sale proceeds. 

The property was brought in by res- 
pondent for Rs. 870. 

Po Kyaw applied for the sale to be set 
aside under the provisions of O. 21, 


R. 89 on his paying into Court Rs. 870/ 
the price paid for the property at the 
auction. 

The Judge ordered that the sale should 
be set aside on Po Eyaw’s depositing 
Rs. 43-8-0 as being five per cent, of the 
purchase money, together with Ra. 438, 
as being half the purchase money, only 
a half share of the property having in 
effect been sold, and Rs. 193-12-0 on ac- 
count of costs. A sum of Rs. 672-4-0 was 
accordingly deposited by Po Kyaw and 
the sale was set aside. 

Respondent appealed against the order 
setting aside the sale, and the lower ap- 
pellate Court set aside that order. 

Appellant comes to this Court in second 
appeal but it seems clear that no second 
appeal lies. 

An appeal from an order under O. 21, 
R 92, lies under O. 43, R 1 (j), and 
under S. 104 (2) of the Code no further 
appeal lies from any order passed in such 
appeal. In my view the provisions of 
S 11, Burma Courts Act, do not affect 
those of S. 104 of the Code. 

I, therefore, hold that the present ap- 
peal does not lie and I dismiss it. 

R.K. Appeal dismissed. 
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Pratt and Otter, JJ. 

Ma On Myaing — Appellant. 

V. 

Ma Me San — Respondent. 

First Appeal No. 12 of 1928, Decided 
on 7th January 1929, against the judg- 
ment of the Dist. Court, Lower Chindwin, 
in Civil Regular No. 2 of 1927 

Buddhiit Law (Burmeie) — Succeiiion — 
Minor dying joint with hit mother and 
filter — Mother inheriti in preference to 
filter. 

On the death of a minor Burmese Buddhist, 
living jointly with his parent (mother) and 
sister, a parent (mother) is not debarred from 
inheriting his son's property by the fact that 
his sister (and her daughter) is alive. The 
rights of his mother in respect oE any pro- 
perty belonging to him would have stood 
upon a difEerent footing from any euoh rights 
had he attained his majority and separated 
himself from the parental roof : A. I. jR. 1914 
P. C. 97, Di8t.\ 8 L. B, B. 197, Bel. on. 

[P 150 0 11 

J. C. Day — for Appellant. 

Ko Ko Oyi — for Respondent. 



1929 Ma On Myaing 

Judgment — la this oase the short 
facts are that in the year 1910-11 a man 
called U Tha Htu died leaving as des- 
cendants two grandchildren, who wei^ 
then minors and of whom one is the 
plaintiff, and their mother, his daughter- 
in-law, Ma On Myaing the first and only 
defendant who need be considered. 

The plaintiff claims the whole of her 
grandfather's property, her brother 
havidg died in 1921-22. 

The defendant has all along been in 
possession of and looking after the pro- 
perty, and there was some suggestion 
that her claim was time barred. As, 
however, she is only twenty-three years 
of age now this cannot well be; and 
moreover, as the lower Court rightly 
held, defendant I’s possession has been 
adverse only since slie refused to give up 
the property. 

The other points taken in the lower 
Court were quite rightly not argued in 
this Court, for upon the facts that Court 
seems to have come to a correct deci- 
sion, and indeed no such gift or promise 
on the part of U Tha Htu as was sug- 
gested could have the force of law. 

It was said, however, that plaintiff 
must fail as to her brother’s share in the 
inherited property; for as to that, by the 
Burmese Buddhist Law of Succession, 
since he was living with his mother at 
his death, the latter and not the plaintiff 
would inherit his share. 

Reliance was placed upon three cases 
Maung Shwe Bo v Maung Pyo (l). 
Ma Po Hmon v. Maung Kan (2) and 
Ma Hnin Bwin v. U Shwe (Jon (3J, the 
last being a case decided by the Privy 
Council. It will be observed that the 
first two oases of these were decided ap- 
parently mainly upon the authority of 
Maung Chit Kyive v. Maung Pyo (4). In 
the'first of these three oases, the following 
extract from Chit Kyioe's case (4) was 
approved by the Court: see p. 527 of 
Maung Shwe's case: 

" The Buddhist law is opposed to the asoant 
of inheritance, but when it cannot go by des- 
cent the inheritanca is allowed to ascend, 
first to the father and mother, and failing 
them, to the first line of collaterals, and, in 
the absence of heirs in that degree, to the 
grandfather and grandmother and the next 
line of collaterals." 

"~(l)n[l89^1900j L. B. K. 624^ 

(2) [1097-1901] 2 U. B. R. 157. 

(3) A. I. R. 1914 P. 0. 97=41 Oal. 087=41 
I. A. 121, (P.C.). 

(4) [1892-96] 2 U. B. R. 184. 
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Now, it is perfectly true that in the 
case of Ma Enin Bwin v. U Shwe Oon 
(3), their Lordships of the Privy Council 
expressed themselves as not satisfied 
with the reasons apparently underlying 
the decision in Chit Eywe’s case (4). 
Indeed, they expressed themselves as 
satisfied with the authoritative charac- 
ter of the Dhammathats and in parti- 
cular they at p. 12 of the report, quoted 
with approval a dictum of the Manukye, 
which is as follows: 

" The general rule is that relatives of pre- 
vious generations shall nob inherit the pro- 
perty of their descendants. But if a person 
dies leaving neither wife, children, brothers 
nor sisters his parents become his sole heirs." 

The question in the case before the 
Committee was as to the respective rights 
of a sister on the one hand, and the 
father on the other, to the property of 
two deceased ladies who were respec- 
tively Bisters and daughters of the rival 
claimants. These three ladies had lived 
apart from their father for many years, 
and it was, as wa understand the case, 
for this reason that their LDrdships of 
the Privy Council decided the matter at 
issue in their favour. At p. 4 of bhe 
report, their Lordships state: 

" that the present case should not be held as 
dealing with or affecting parental rights in 
cases where the family continues to live 
together " 

Their Lordships go on to lay stress on 
the important rights of parents' in 
Burma so far as their children are con- 
cerned. 

In the present case it is admitted 
that the two minors lived in the house 
of their mother up till the time of the 
death of the respondent's brother. Res- 
pondent herself also lived on under her 
mother’s roof until her marriage some 
five years ago. The case therefore upon 
the facts is different from the Privy 
Council case. So far as we know there 
is no reported authority exactly upon 
the point. 

An examination, however, of May 
Dung's " Leading Gases on Buddhist, 
Law," second edition, pp. 302 — 308, 
makes it clear that it was the view of 
the learned author that in such a case a 
parent would succeed to the estate of his 
or her child in preference to a brother 
or sister of that child. He says at 
p. 308: 

The exolusion of parenta by brothera and 
Bisters when the 'family have ceased to live 
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together must bo taken as an exception to the 
rules relating to nearness of relationship." 

la fchis oonaexioa it is evident that 
a mother stands in relationship nearer 
to her son than does her daughter by the 
S'Liine father We hnd, moreover, that 
theiview contended for by the appellant 
receives the support of the learned author 
(U Tha Gywe) of “ A Conflict sf Autho- 
rity in Buddhist Law.” After a discus- 
sion of the matter he says, at p 326, 
that the rule laid down by thair Lord- 
ships of the Privy Council does not apply 
in a case where the family continues to 
live together. In support of bis con- 
clusion he cites the case of Ma Ein v. 
Tin Nga (5). In that case a Bench of 
the then Chief Court said: 

“ The ordinary rule of inheribanca under 
the Buddhist Law is that the husband is sole 
heir to the wife and the wife solo heir to the 
husband, whether there be issue of the mar- 
riage or not. The texts cited above show that 
in certain cases tha surviviug parent of a 
childless son or daughter is allowed to share 
with the surviving wife or husband, wliilo 
brothers and sisters do not come iu at all " 

It is true that the facts of this case 
and those dealt with by the text referred 
to were somewhat diflerent from those 
in the present case. It appears to us, 
however, that the position is an analog- 
ous one; and although it is also true that 
the extract from the Dhammathats re- 
lied upon by their Lordships of the Privy 
Council in Ma Hnin Bioin's case (3) is 
entirely unqualifled as it stands, yet 
we feel bound to hold that upon the facts 
of the present case, a parent is not de- 
barred from inheriting her son's pro- 
perty by the fact that his sister (and her 
daughter) is alive. 

In this view we are strengthened by 
what appears to have been in the minds 
of their Lordships when dealing with 
the rights of children living apart from 
their parents It must be borne in mind 
that the respondent’s brother was ap- 
parently a minor and certainly quite 
young at his death. The rights there- 
fore, of his mother in respect of any pro- 
perty belonging to him, may well be 
said to stand upon a different footing 
from any such right had he attained 
his majority and separated himself from 
the parental roof. 

It may be that, in some cases it would 
be difficult to decide whether such se- 
paration as would deprive a parent of 

~(6) [1914] 0 L. B. R. 197 =30 I. C. 594=a 
Bur. L. T. 145. 


interest had taken place. In the pre- 
sent case, however, it is clear there was- 
yo separation 

In all the circumstances, therefore, we 
feel bound to hold that the appellant is 
entitled to a half share in the property 
in dispute 

There was no dispute as to the identity 
of the property in suit. The decree of 
the lower Court must be modified, and 
a decree for a half only of the suit pro- 
perty substituted (with the exception of 
item No. 0) and for Rs 300 by way of 
mesne profits. 

In view of the fact that the point upon 
which we have decided this appeal is 
an entirely new point and was not argued 
in the lower Court, we do not propose 
to award costs to the appellant. 

The appeal is therefore allowed but 
without costs, and the order of the lower 
Court as to costs is confirmed 

II iv. Appeal allowed. 
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Carr, J. 

Emperor 

V 

Maung Ba Win and oi/iers— Accused. 

Criminal Revns. Nos. 1160-A to 1177-A 
of 1928, Decided on I2th December 1928, 
against orders of First and Second Addl 
Mag Moulmeingyun 

Burma Vaccination Act (1 of 1909), Si. 4 
and 13 — Child above lix monthi — Parent re- 
fusing to allow child to be vaccinated — 
Conviction under S, 13 ii uniuitainable — 
Procedure must be followed ai laid down in. 
Vaccination Act (13 of 1880), Si. 17, 18 and 
22 

la Burma Aot I of 1903, S. 4 is the only 
provision under which vaccination of a child 
can ba ordered and that section applies only 
if the child ia under six months of age and 
has been exposed to infection. There is noth- 
ing in Burma Act 1 of 1903 to authorize any 
officer to ^require the parent of a child over 
BIX months of age to have it vaccinated. In 
such cases S. 9, Vaccination Act (13 of 1880), 
would apply and then the procedure prescri- 
bed in 5 b 17, 18 and 22 must ba followed. 
Conviction of a person under S. 13 (1), Buraia 
Vaccination Act, for refusing to allow hiii 
child to be vaccinated cannot be sustained. 

[P 151 0 2] 

Judgment. — One judgment will 
suffice to dispose of Criminal Revisions 
Nos. 1160-A to 1177-A inclusive. They 
are ooncerned, respectively, with Cri- 
minal Regular Trials Nos. 128, 134, 135, 
133, 130, 132, 148. 149, 150, 153. 
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155 and 157 of the First Additional 
Magistrate, Moulmeingyun, and Nos 75, 
76,84, 85-and86of the Second Addi- 
tioaal MagiatratOp Moulmeingyua. In 
all these oases the accused were prosecut- 
ed by a vaccinator of the name of Maung 
Han for an offence alleged to be under 
S. 13 (l), Burma Vaccination Law 

(Amendment) Act, 1 of 1909, and the 
accused have all been convicted of an 
offdnoe under that section of that Act, 
and fines of Rs 2 have been inflicted in 
the cases of each of sixteen accused, 
Rs 3, in one case, and Rs 5 in the re- 
maining case. The complaints filed by 
Maung flan were all on a printed form 
in Burmese. The form states that the 
complaint is laid under 8. 13 (l), Burma 
Act 1 of 1909, and alleges that the 
accused without cause refused to allow 
his child to bo vaccinated by the vacci- 
nator. In some cases Maung Han laid 
complaints against both parents, in 
others against one parent only In one 
case No. 75 of the Second Additional 
Magistrate, Maung Han actually prose- 
cuted both parents and also the child, 
aged four years of age The complaint 
against the child was exactly the same 
as that against her parents, namely, 
that she refused to allow her child to be 
vaccinated This child was actually 
summoned to appear before the Court as 
an accused. The attention of the Magis- 
trate IS called to S. 82, I P. C lam 
glad to note that the child was not con- 
victed. Although in some oases Maung 
Han instituted proceedings against both 
parents, in every case the Magistrate 
was satisfied with inflicting punishment 
on one parent, and acquitted the other 
without giving any valid grounds for his 
acquittal. 

The Pirst Additional Magistrate in 
his oases stated particulars of the offence 
as follows : 

" Without any reason refused to allow hla 
child to be vacoinatal when asked by the 
complainant vaccinator, and thereby commit- 
ted an ofience punishable under S. 13 (1), 
Burma Vaccination Act. ” 

The Second Additional Magistrate in 
his oases stated particulars of offence as 
follows : 

“That you failed to submit your 

ohildren to the vaccinator for vaccination 
when summoned, and thereby committed an 
offence punishable under S. 13 (l) Burma 
Act 1 of 1909. “ 

With one exception all the accused 


pleaded guilty, but it is obvious that 
they were pleading guilty to the fact 
that they had refused to allow their 
children to be vaccinated, and not to an 
offence under 8. 13 (l), Burma Act 1 
of 1909. 

It is quite obvious that the Magistrate 
never referred to 8 13 (l), Burma Act 
1 of 1909, before accepting these comp- 
laints and convicting the accused. 8. 13 
(1) in the plainest terms relates to the 
refusal of a person to be vaccinated him* 
self, and has nothing whatever to do 
with the refusal of parents to allow 
their ohildren to be vaccinated. The 
law relating to vaccination in Burma is 
contained in the Indian Vaccination 
Act, 13 of 1880, the Burma Vaccination 
Law (Amendment) Act, 1 of 1909, and 
8 49, Burma Rural Self-Government 

Act, 4 of 1921. The provisions of the 
two former Acts have, under S. 49 of 
the latter Act, been extended to the 
Myaungmya District by Department of 
Public Health Notifications Nos. 112 and 
113, dated 10th September 1924. 

In Burma Act 1 ot 1909, B. 4 is the 
only provision under which vaccination 
of a child can bo ordered and that sec- 
tion applies only if the child is under 
six months of ago and has been exposed 
to infection It is not alleged, much 
loss proved, in any of those oases that 
either of these conditions existed. Thore 
is nothing in Burma Act 1 ol^ 1909 to 
authorize any othoer to require the 
parent of a child over six months of age 
to have it vaccinated, and for such a pro- 
vision it is necessary to turn to S. 9, 
Act 13 of 1800, which requires the parent 
or guardian of a child who has attained 
the age of six months to have it vaccina- 
ted. 8 9, Act 13joE 1880, would therefore 
seem bo apply in the present case. Bui 
the proper procedure to be adopted in 
enforcing S. 9 is laid down in Ss. 17 and 
18 of that Act. Under S. 17 a notice 
must be served on the parent, requiring 
him to attend at a time and place to be 
specified in the notice to have the ^ child 
vaccinated, and then under S. 18, if that 
nofcioa ia nob complied with, the Superin- 
tendent ot Vaccination must report tM 
matter to a Magistrate duly appoints 
in that behalf, who shall summon the 
parent and demand his explanation, and 
if suoh explanation is not satisfactory, 
make an order directing the patent to 
wrtmply ^ith the notioe before a date 
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to be specified. It is only on the failure 
of the parent to obey the order of the 
Magistrate that he oan he oonvioted of 
an ofience, which oSenoe will fall under 
B 22 of the Act. This procedure was 
not adopted in any of the present oases, 
and consequently] the convictions are 
all unsustainable. The convictions in 
all these 18 cases are set aside, and the 
£oes must be refunded to the accused. 

It is not known from what source the 
vaccinator, Maung Han obtained the 
printed forms of complaint which he 
filed in these cases These printed 
forms do not set out any offence what- 
ever under the Vaccination Law, and 
they are entirely illegal. The District 
Magistrate, Myaungmya, should take 
steps to see that complaints of this type 
are not in future received by any Magis- 
trate in his district. It is obvious that 
in the present oases all these complaints 
ought to have been dismissed under 
S. 203, Criminal P. C. It is most de- 
plorable that ignorant villagers should 
be harassed by illegal complaints of this 
kind made against them by public 
authorities 

n.E. Convictions set aside. 
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Brown, J. 

S. S. Somasundaram Chettyar — Ap- 
plicant. 

V. 

Ma Shwe Thit and others — Bespon- 
dents. 

Civil Bevn. No. 211 of 1928, Decided 
on 30th January 1929, against order of 
Bub-Divisional Court, Magwe, in Civil 
Misc. No. 7 of 1928. 

(a) Civil P. C., O. 21, R. 59 — No enquiry 
at to decree-holder’! right to execute decree 
can be made under R. 59. 

It does not come within the scope of the 
enquiry under R. 69 to decide whether the 
attaching creditor had the right to execute 
the decree. The objectors should not be 
granted an order removing the attachment 
merely beoauso the application in execution 
was time barred. [P 152 0 2, P 152 G 1] 

(b) Limitation Act, Art. 182^Applications 
in execution need not necessarily be in 
writing-^Time begins to run not from open- 
ing of execution proceedings but from appli- 
cations or steps- in-aid’of execution. 

The opening of execution proceedings is not 
the same thing as the making of an applioa- 
tion in execution, or the taking of some step- 
in-aid of exeontlon and time begins to run npt 


from the opening of executioh proceedings but 
from the applications or steps-in-aid in execu- 
tion. [P 158 0 2] 

An application in execution was made on 
25th January 1923, the second application was 
not made until 18th September 1926. But 
during the first execution proceedings on the 
2lBt July and 3rd December applications were 
made for arrest of the judgment-debtor and 
attachment of his property the latter of which 
was granted but could not be efieoted. 

Held : that the application dated 18th Sep- 
tamber 1926 was within time as further ap- 
plications in execution which need not have 
been necessarily in writing were made, and 
that limitation was thereby saved ; 10 L, B. 
R. 34, ReL on. [P 153 0 1, 2] 

Venketram — for Applicant. 

Khin Maung Oyee — for Bespondents. 

Judgment. — The petitioner obtained 
a decree, and in execution of that decree 
attached certain property. The respon- 
dents, who were not parties to the 
decree, filed an application for removal 
of attachment, and one of the grounds 
taken by them was that the application 
for attachment was barred by limitation. 
The trial Court, without coming to any 
decision on the merits, held that this 
contention was correct and removed the 
attachment. The attaching creditor has 
now come to this Court in revision. 
Two main objections have been taken to 
the order passed by the trial Court. The 
first is that the respondents not being 
parties to the original decree were not 
entitled to question the right of the 
Chettyar Firm to attach under that 
decree, and the second objection is that 
the finding on the point of limitation is 
wrong. 

The procedure to be followed when 
applications for removal of attachment 
are made is laid down in B. 68 and the 
following rules of O. 21, Civil P. G. 
Under B. 69: 

'*The claimant or objector must adduce evi- 
dence to show that at the date of the attach- 
ment he had some interest in, or was pos- 
sessed of, the property attaohed;" 
and under B. 61: 

"Where the Court is satisfied that the pro- 
perty was, at the time it was attaohed, in the 
poBBesaion of the judgment debtor as his own 
property and not on account of any other 
person, or was in the poBsession of some other 
person in trust for him, or in the oeoupanoy 
of a tenant or other person paying rent to 
him, the Court shall disallow the claim." 

Ib does not oome witnin the scope of 
the enquiry to decide whether the attach- 
ing creditor had the right to execute the 
deoree. and there is oonsiderableforoe in 
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the contention that the respondente 
should not have been granted the order 
they asked for merely because the appli' 
cation in execution was time barred. 
But apart from this, it seems to me 
clear, on the face of the record, that the 
application in execution was not time 
barred at all. The trial Judge found 
that it was time barred because the first 
application in execution was made on 
^5tn January 1923, and, according to him 
the second application was not made 
until 18th September 1926. He seems, 
however, entirely to have overlooked the 
fact that, although execution proceedings 
were opened on 25th January 1923, and 
no fresh proceedings were opened until 
September 1926, there were several ap- 
plications made in the course of the 
earlier proceedings. The first attempt 
in those proceedings appears to have been 
infructuous. 

On the 21st July a fresh application 
was made for arrest of the judgment- 
debtor. This arrest does not seem to 
have been effected, and on 26th Novem- 
ber 1923, the diary of the proceedings 
shows that the decree-holder's advocate 
was heard as to whether the judgment- 
debtor should be arrested. On 3rd De- 
cember 1923, the diary shows that the 
decree-holder again applied for arrest of 
the judgment-debtor and for attachment 
of certain property. The Judge refused 
to arrest the first judgment-debtor but 
issued a warrant of attachment against the 
property of the second judgment-debtor. 
On 26th January 1924, a sale proclama- 
tion was issued but the sale did not take 
place, as an application was made for 
removal of attachment. 

Under the provisions of Art. 182 (5), 
Lim. Act, the period of three years runs: 
"where the applioation next hereinafter men- 
tioned haa been made, from the date of apply- 
ing in aooordanoe with law to the proper 
Court for execution, or to take aome atep-in- 
aid of oxeeution of the decree or order." 

This article does not prescribe that the 
application must of necessity be in 
writing. 

On 3rd December 1923, the decree- 
holder applied for the arrest of defendant 
I and for attachment of the house of 
defendant 2. The applioation was con- 
sidered on its merits and was actually 
granted as regards the second prayer. It 
seems to me that this is a sufficient ap- 
plioation within the meaning of the 
article. 


In the case of A. A. Adimuthu Pillai v. 
Adiappa (l), it was held: 

*'thafc, even where there ia no actual applica- 
tion on the record, such an applioation may 
be preaumed in caaea where the order made in 
execution ia of such a nature that the Court 
would not have made It except upon an appli- 
cation for that purpose. " 

In this case the record shows clearly 
that an applioation was made, and I am 
of opinion that limitation was thereby 
saved. 

It is only in rare cases that this Court 
will interfere in revision with orders 
passed on applications made for removal 
of attachment. The applicant is ordi- 
narily referred to the remedy provided 
for him by R. 63, 0. 21, Civil P. C. 
But there are special circumstances here 
which justify a departure from the ordi- 
nary rule. The Court has refused to ad- 
judicate on the claim as to whether the 
property was attachable under the provi- 
sions of 0. 21, R. 58 and the following 
rules, and in coming to its decision on 
ths point of limitation, the Court has not 
really considered the law that is appli- 
cable. It has entirely overlooked that 
the opening of execution proceedings is 
not the same thing as the making of an 
applioation in execution, or the taking 
of some step-in-aid of execution, and has 
erroneously refused to exercise a juris- 
diction vested in it by law. The peti" 
tioner will in the circumstances be pQt to 
quite unjustifiable hardship if he is com- 
pelled to resort to a regular suit. He is, 
in fact, being denied his right to have 
the matter adjudicated on by the execut- 
ing Court I, therefore, set aside the 
orders passed by the trial Court and 
direct that the applioation for removal 
of attachment be dealt with on its 
merics. The respondents will pay the 
costs of the petitioner in this Court. 

M.N./b.K. Order set aside, 

(1) [19181 10 L. BTk. 34=52 1. 0. 656=12 
Bar. L. T. 113. 
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Brown, J. 

U Maung Gyi — Appellant. 

V. 

Maung On Bwin and another — Res- 
pondents 

Special Second Appeal No 529 of 
1928, Decided on 11th January 1929, 
against judgment of District Court, 
Amherst, in Civil Appeal No. 139 -A 
of 1928. 
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Limitation Act, Arti. 142 and 144^ln 
suit under Art. 142 burden of proof liei on 
plaintiff and in iuit under Art, 144 it liet on 
defendant! — Suit for poiieaiion of land— 
But defendanti proved to be owner at one 
time — Plaintiff in poiietiion for last 15 or 
20 years — Plaintiff claiming that defendant 
obtained possession from him — Suit falls 
under Art. 142 and so if defendant’s pos- 
session is not proved to be permissive, 
plaintiff must prove that he was in posses- 
sion within twelve years of suit. 

Ordinarily in a suit under Act. 142 the bur- 
den of pcoot lias on the plaintiff and lu a suit 
under Art, 144 it lies on the defendants. 

[P 154 C 2] 

Where in a suit for possesaion of land what 
laproNed is that the plaintiff was at one 
time the owner but that for the last 15 or 20 
years the defendants have been in posses- 
sion, and the plaintiff olaima that they ob- 
tained poBBesBiou from him, the suit is one 
under Art. 142 and if the plaintiff fails to 
prove the permissive nature of the oooupa- 
tion, the burden would li3 on the plaintiff to 
show that he had bean in possession within 
12 years of bringing the suit . 16 Cal. 473, 

IP. C.), Ret. on. [P 154 C 2, P 155 C Ij 

Eunoose — for Appellant 

Kirkwood — for Bespondents 

Judgment. — The plaintiff-appellant; 
sued the defendant-respondents for pos. 
session of a oertai a piece of land. The 
plaintiff’s case was that the land origi- 
nally belonged to him and that about 
ten years ago he allowed the defendants 
to occupy the land temporarily. The 
defendants denied the plaintiff's title 
and denied that they came into posses- 
sion with his leave -or license. They 
said that they entered on the land 2l 
years ago and that they had been in 
peaceful and uninterrupted possession 
ever since. It has been found as a fact 
that the plaintiff did acquire title to the 
land in the year 1894 by the purchase at 
a Court auction sale, but that the defen- 
dants had been in possession for 15 
years or more before the suit was 
brought, and that the plaintiff has 
failed to show that they entered into 
possession with his permission. On 
these facts the District Court held that 
the burden of proving that the defen- 
dants’ ■ possession was permissive and 
not adverse rested on the plaintiff and 
that as the plaintiff had failed to dis- 
charge that burden the suit must fail. 
The plaintiff has appealed on the ground 
that the burden has been wrongly 
placed. 

It is urged that the suit is under 
Art. 144, Dim. Act, and that under that 
article the burden is on the defendants 


to prove that their possession was ad- 
verse. Both the lower Courts have dis- 
cussed a number of authorities on the 
question of burden of proof in auoh oases. 
Ordinarily in a suit under Art. 142 the 
burden of proof would lie on the plain- 
tiff and in a suit under Art. 144 it would 
lie on the defendants. It is contend^ 
on behalf of the appellant that this is 
not a suit under Art. 142 because the 
plaintiff was never in possession. It 
seems to me, however, that this conten- 
tion is contradicted by the plaintiff's 
evidence. 

The plaintiff quite clearly says that 
the defendants requested him to allow 
them to occupy the land and that he 
gave them permission. That seems to 
me tantamount to a statement that it 
was the plaintiff who put the defendanta 
in possession and that the plaintiff was 
at that time at least in constructive 
possession of the land. In fact accord- 
ing to the plaint his possession conti- 
nued through the defendants until re- 
cently when they set up an adverse 
claim on their own behalf. 

In the case of Mohtma Chunder v. 
Mohesh Chunder (1) their liordships of 
the Privy Council observe : 

" This is in reality what in England would 
be called an action for ejectment and in all 
actions for ejectment where the defendants 
are admittedly in possession, and a fortiori 
where as in this particular case, they had 
been in possession for a great number of 
years, and under ^ claim of title, it lies upon 
the plaintiff to prove his own title. The 
plaintiff must recover by the strength of his 
own title, and it is the opinion of their 
liordsbips that in this case, the onus is 
thrown upon the plalntlQs to prove their 
poBsession prior to the time when they were 
admittedly dispossessed, and at some time 
within twelve years before the commence- 
ment of the suit, namely, for the two or three 
years prior to the year 1876 or 1874 and that 
it does not lie upon the defendants to show 
that in fact the plaintiffs were so dlspos- 
sesaed. *’ 

If, in the present ease, the plaintiff 
had proved the permissive occupation 
by the defendants, the burden would 
then clearly. have rested on the defen- 
dants to show that they had acquired 
title by twelve years' adverse possession. 
But it has been found as a fact that 
the plaintiff has failed te prove this 
permissive occupation. All that has 
been proved is that the plaintiff was at 

(1) [1880] 16 Oal. 473=16 1. A. 23^6 Sar. 

321 (P. G.). 
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jQe time the owner, but that for the 
'ast 15 or 20 years the defendants have 
oeen in possession and it seems to me 
that the plaintiff’s claim is that the de- 
fendl iits obtained possession from him. 
Thac being so, the suit was a suit under 
Art. 142, and on his failing to prove the 
permissive nature of the occupation the 
plaintiff could not succeed without at 
first showing that he had been in pos- 
session within twelve years of bringing 
the suit. For these reasons I am o^ 
opinion that this case was rightly de- 
cided by the District Court and I dis- 
miss this appeal with costs. 

S.n./R.K Apiieal dismissed. 


A. I R. 1929 Rangoon 155 

Rutledge, C. J., and Carr, J. 

Ma Shwe Yu and others — Appellants 

V. 

Ma Kill Nyun and others — Respon- 
dents. 

First Appeal No. 254 of 1927, Decided 
on lith March 1928, against judgment in 
Civil Miac. Appln. No. 54 of 1928. 

(b) Buddhilt Law (Burmete) — Partition — 
Father remarrying— Children entitled to half 
estate by partition. 

Where a widower remarries his children by 
the first wife at once acquire a right to 
partition of the estate, and the share of 
the children collectively is one half, while 
the father tabes one half : A. I. R. 1926 Rang. 
211, Foil. [P 155 C 2] 

(b) Buddhiit Law (Burmese) — Partition — 
Death of either parent, surviving parent re- 
marrying —Children are entitled to partition 
of property at the time of remarriage. 

When, after the death of one parent, the 
surviving parent remarries the children of 
the first marriage are entitled to partition of 
the estate held by surviving parent at the 
time of remarriage, unless of course there 
has already been a partition between the sur- 
viving parent and the children . A. I. R. 192G 
Many, 23 ; A. I. R. 1924 P.C. 88, ReL on: 8 
L. B. R. 501 ; A. I. R. 1927 Rang, 143, Doubted, 

[P 157 C 1] 

Zeya^ Tha Kin and Po Aye — for Ap- 
pellants. 

Thein Maung and Ba Thaung — for 
Respondents. 

Judgment. — Throughout tha hearing 
of this appeal it has been accepted as 
settled law that where a widower re- 
marries his children by the first wife at 
once acquire a right to partition of the 
estate, and that the share of the children 


collectively is one half, while the fathei 
takes one half. That is the effect of the 
decision of a Bench of this Court in 
Maung Po Kin v. Maung Tun Yin fl) 
and we see no reason to question the 
correctness of that judgment in this res- 
pect It is true that in our former 
judgment, in this appeal we did not ac- 
cept that judgment in its entirety but 
our doubb was only whether the eldest 
son as such is individually entitled to a 
fourth share even though he may not 
have attained the status of orasa. That 
question, as we said before, is not of 
praebical importance in this case. 

In our former judgment we assumed 
without discussing the question that the 
estate to be divided was the joint estate 
of the parents of the appellants, that is 
the estate as it was at the time of the 
death of the mother. Tha question now 
before us is whether it should not in- 
stead be held that the estate in which 
the children are entitled to share is the 
actual estate of the father at the time of 
his remarriage 

We have been referred to a number of 
passages in the Dhainmathats but after 
a careful consideration of these we arc 
unable to find any very definite guid- 
ance in them. In no case does any 
Dhainmathats say expressly what estate 
is to be divided and such indications as 
are to be found are in our opinion much 
too vague to form a safe foundation for 
any definite finding either way We 
think, therefore, that the question should 
be decided on considerations of equity 
having regard bo such rules of law of 
inheritaace as can definitely be laid down 

In Ma Sein Tun v Ma Son (2), it was 
ruled by a Full Bench of the late Chief 
Court of Lower Burma that : 

" Subjeob to any olaim by the Orasa 

a Burmese Buddhist widow has an absoluta- 
right of disposal of the whole oE the joiut 
property of hersolE aud her late husband aS' 
against the children of their marriage." 

The same rule of course is applicable 
to the widower This is now definitely 
settled law, but it is subject to the 
qualification that the rule applies only 
as long as the widow or widower does 
not remarry, and that on remarriage the 
children of the first marriage, become 
entitled to one half of the estate as laid 
down in Maung Po Kin’s case (l). 

(1) A. I. R. 1926 Rang. 2il=>4 Rang. 207. 

(2) [1915] 8 L. B. R. 501 =■ 30 I. G. 583 ^ 3- 

Bur. L. T. 203. 
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On the analogy of the Privy Counoil 
judgment in Tun Tha y. Ma Thit (3), 
it must, we think be held that this right 
to partition vests in the children from 
the moment of remarriage of the parent. 

Having regard to these rules, there 
seems^to us to be a very strong case for 
holding that the estate to be divided is 
that existing at the time of the remar- 
riage, that is, at the time of the vesting 
of the right to partition. The opposite 
view clearly brings the rules laid down 
in Ma Setn Tuns case (2) and Mating 
Po Kin's (l) into conflict, for it is 

very possible that in the interval bet- 
ween the death of the first spouse and 
the remarriage the surving spouse may, 
'in exercise of his absolute right of dis- 
posal have alienated some of the proper- 
ties forming the joint estate of the first 
marriage. But such alienation must, 
we think, be held to be entirely valid 
and not contestable by the children of 
the first marriage. If, therefore, these 
children are bound by such alienation, 
it is also equitable that they should bo 
entitled to share in any acquisition made 
by the surviving parent after the death 
of his first spouse and before his re- 
marriage. 

A case which is relied upon as sup- 
porting this view is Maiing Po San y. 
Maung Po Thet (4) in which it was laid 
down that; 

What 4he Barmoae Buddhist Law regards 
in its rules for partition is the family rather 
than individuals and so long as the family 
subsists all who are members of it are re- 
garded as being entitled to partition on its 
dissolution. On the surviving parent's re- 
marriage, either the old family might be 
regarded as continuing or a new family might 
be regarded as being instituted," 

On this principle which we accept, the 
•proper conception would be that on the 
death of one parent the surviving 
parent and the children remain one 
family and the property is family 
property although its management is 
vested in the parent and the children 
.cannot claim partition. A stepparent 
introduced into the family is a disinte- 
, grating element, whose influence may 
be detrimental to the interests of the 
children, and for that reason the right 
of claiming partition on remarriage of 
the parent is given. 

•0) A. I. R. 1916 P. C. 145 = 44 Cul. 879 = 

41 1. A. 42 (P.O.). 

i(4) A. I. R. 1926 Rang. 23=9 Raag, 439. 
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The Privy Counoil judgment in Ma 
Thaung v. Ma Than (5; lends support to 
this view. It lays down that where 
there has been a partition on the 
remarriage of the parent, the child- 
ren have no further claim to inherit 
on the death of the parent. In other 
words, from the time of the parti- 
tion the family is broken up, and the 
parent and the stepparent form a new 
family. This conception is further ex- 
emplified in the accepted rule that when 
there has been no partition on remar- 
riage, the children of the first marriage 
are entitled to divide the estate with the 
stepparent on the death of their own 
parent, but that even then if they do 
not claim partition they have a further 
right to inherit on the^ death of the step- 
parent. Having regard to all these 
rules, we think that on equitable con- 
siderations the estate to^be divided is 
the estate as it is at the time of remar- 
riage of the surviving parent. 

There seems to be no strong grounds 
for holding this view to be wrong. It 
is true that in Ma Sein Tuns case (2) 
the learned Judges speak of the " joint 
estate of the parents" are liable to parti- 
tion, thus implying that it is the estate 
as it stood at the death of the first 
parent that is so liable But this does 
not appear to be a considered decision 
on the question now before us, which in 
fact did not arise in that case And in 
Maung Kyaw Zay U DeBi (6) in which 
one Judge remarked that the share of the 
children on remarriage of the surviving 
parent is confined to property in question 
in that case was property acquired dur- 
ing the second marriage. And this also 
was quite evidently not a considered 
decision of the question before us. 

It has also been urged that what the 
children take on the remarriage of the 
surviving parent is merely their deceased 
parent’s share in the hnapazone estate, 
and that, therefore, it is that hnapazDne 
estate that is to be partitioned. We are 
not satisfied of the correctness of this 
proposition. If it were a question merely 
of the disposal of the interest of deceased 
parent, there seems to be no reason why 
the surviving parent should not receive 
a share. And there seems to be no rea- 
son, why on that basis the children 

(5) A. I. R. 1994 P. 0. SB = 5 Rang. 175=51 

Gftl. 374=51 1. A. I (P.O.). 

(6) A. I. R. 1927 Bang. 143=5 Rang. 125. 
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should have no further right to a share Ko Ko Oyi — for Appellant, 
on the death of the surviving parent. Dey — for Bespondent. 

We think that the more correct view of Judgment. — Ma Ngwe Bon obtained 
the matter is that the family is broken q, decree for Bs. 550, which was confirmed 


up and that it is the family estate that 
is partitioned We hold, therefore, that 
when, after the death of one parent, the 
surviving parent remarries the children 
of the first marriage are entitled to parti- 
tion pf the estate held by the surviving 
parent at the time of remarriage, unless 
of course there has already been a parti- 
tion between the surviving parent and 
the children. 

.On this view of the law it will be 
necessary to return the case for further 
evidence The issue framed in the Dis- 
trict Court related to debts of Maung 
Kya Yin and his first wife Ma On, at 
the time of the latter’s death. He must 
now ascertain what were Kya Yin’s debts 
at the time of his marriage to Ma E 
Hwi The prooeeiiugs are returned to 
the District Court for a trial of and the 
finding on the fresh issue : 

" What wora Maung Kya Yin's debts at the 
time of his marriage to Ma E Hwi." 

This issue should bo tried and the find- 
ing returned without delay 

M.N /ll.K. Case remanded, 

A. I. R. 1929 Rangoon 157 

Pn\TT, J. 

Ban Gyi Mditug '-Appallant. 

V, 

Ma Ngwe Bon — Bespondent. 

Second Appeal No 122 of 1928, Deci- 
ded on 23rd January 1929, against 
order of the Dist. Judge, Sagaing, in 
Civil Appeal No. 32 of 1928. 

Civil P. C., S. 144 — Decree-holder auction 
purchaier — Sale cannot itand if decree re- 
verted or modified and judgment-debtor 
payi amount finally decreed. 

Where the dacroe-holdec himaalf is the 
auotion-purohaser, the sale cannot stand, if 
the decree be subsequently set aside or modi- 
fied becauad the purchase ia subject to the 
final result of litigation between the parties. 
The judgment-debtor 'seeking to get rid of the 
sale should have relief only on condition that 
ho paid up what was due under the ultimate 
decree and the decree-holder would have a 
oharga on the property for the amount ulti- 
mately found due by the appellate Court on 
payment of whioh the judgment-debtor would 
be entitled under 5. 114 to have the property 
restored to him on his depositing the decretal 
amount in Court: 27 Mad, 98, Bel. on. 27 Cal. 
810 ; 10 All. 166 (P.C.), Ref. 

[P 157 C 2, P 158 C 1] 


in the District Court, against Maung 
Baa Gyi. In execution of her decree 
she attached land belonging to the judg- 
ment-debtor, whioh was sold by Court 
auction on 8th January 1927, the pur- 
chaser being the decree-holder herself. 
The sale was confirmed on 8th February 
1927. On 28th March following the 
High Court modified the decree and re- 
duced the amount decreed to Bs. 110. 
The judgment-debtor paid Bs. 115 into 
Court and demanded to be placed in pos- 
session of his property under S 144, Civil 
P. C Both Courts held that there was 
no ground for setting asid the sale. 

In Set Umedmal v Sr math Roy (1) 
a Bench of the Calcutta High Court 
pointed out that the Privy Council case 
of Zaiiiul-ab-din Khan v. Muhammad 
Asghar Ah Khan{2)t is clear authority 
for the proposition that where the decree- 
holder himself is the auction-purchaser, 
the sale cannot stand, if the decree be 
subsequently set aside. It is true that 
in the present instance the decree was 
not set aside, but only modified The 
principle, however, remains the same. 
The rule as laid down in Syed Nathadu 
Sahib v. Nallu Mudalay (3j, covers cases 
in whioh the decree is modified as well 
as reversed. 

It is, that in the case of decree- holders 
purchasing at execution sales the pur- 
chase is subject to the final result of the 
litigation between them and their judg- 
ment-debtors I have no doubt as to the 
correctness of this statement of the law 
on the subject. The object of the rule is 
explained as being, so far as it relates to 
judgment-creditors, to prevent the in- 
terests of judgment-debtor suffering by 
sales of their property before their liabi- 
lity is finally determined, and to avoid 
judgment-creditors profiting at the 
expense of their debtors by becoming 
purchasers in sales pending litigation by 
way of appeal. 

It was pointed out further that in 
oases where the decree is nob reversed 
but modified the view most favourable to 
a decree-holder purchaser in similar oir- 

(1) [1900] 27 Oal. 810=^. W. N. 692. 

(2) [1887] 10 All. 166=316 I. A. 12=5 Bar. 120 
. (P.O.). 

(3) [1903] 27 Mad. 98. 
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cumstancea would be thab deduoible from 
the ease of Baboo Gaioree Boyjonath 
Pershad v. Jodha Singh (4) that a judg- 
ment-debtor seeking as plaintiff to get 
rid of the sale should have relief only on 
condition that he paid up what was due 
under the ultimate decree. 

In other words the result would be 
|bbat in the present instance the decree- 
holder would have a charge on the pro- 
perty for the amount ultimately found 
iue by the High Court On this view 
the judgment-debtor was obviously en- 
titled under S. 144 to have the land res- 
tored to him on his depositing the de- 
cretal amount in Court. There is no in- 
justice to the decree-holder, who did 
not pay the purchase money into Court 
but set it off against the decree The 
appeal must be allowed, the orders oE the 
District and Township Courts sat aside, 
and the judgment-debtor given the relief 
sought with costs throughout. Advo- 
cate’s fee five gold mohurs. 

M.n./r.K. Appeal allowed. 

^(4) io-wTrT nQ. 
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RaTLBDGE, G. J., AND BrOWN, J, 

C. T A. M. Chetiyar Firm — Appel- 
lants. 

v. 

Eo Yin Giji and another — Eespon- 
dents. 

First Appeal No. 234 of 1925, Decided 
on 1st January 1929, against decree of 
Dist. Court, Tharrawaddy, in Civil Regu- 
lar No. 24 of 1920. 

Civil P. C., Si. 151 and 152 — District 
Judge*! decree by mistake making defendant 
against whom relief was not claimed, liable 
for decretal amount — On plaintiff’s appeal 
High Coart increasing decretal amount but 
not referring to question as to who were 
bound by decree — Defendant, wrongly made 
liable, applying for amendment of decree* 
As even in plaintiff's appeal High Court 
could have altered decree in favour of appli- 
cants under O. 41, R. 33, decree of District 
Judge merged in that of High Court and so 
High Court was proper Court to amend de- 
cree — It was necessary to order amendment 
in this case — To prevent abuse of Court's 
process it was necessary to refund Cour4-fee 
paid on review application although this case 
would not come under Court-fees Act, S. 15. 

. A deoree of the District Judge, by an acei- 
dental mistakei maj^ those defendants also 
against whom no relief wfts claimed, liable 
for the decretal amount. On plaintiff's ap- 


peal to the High Court, the deoretal amount 
wae increased but the question, as to who 
were bound by the decree, was not referred to 
in the judgment. Thereafter the defendants 
whose names were wrongly included lu the 
deoree applied to the High Oourb for the am- 
endment of the decree. 

Held : that as the High Court even in plain- 
tiff's appeal could have under O. 41, R. 33, al- 
tered the deoree and omitted the names of the 
applicants, the decree of the District Judge 
must be held to have merged in the decree of 
the High Court, and so the High Court was 
the only Court to grant the relief claimed. 

LP IjJ 0 2J 

JleLd Jiirthei that the High Court had 
power to interfere either under Ss. 151 or 132, 
and that'it was necossary to meat the ends of 
justice to order the amendment uE the decree* 

Held further . that although S. 15, Court- 
fees Act, was not applicable to this case, as it 
could not be said that on the rehearing the 
Court reversed or modified its former decision 
on the ground of mistake of law or fact, still 
the Oourt-fee paid on the review application 
ought to be refuuded for the ends of justice 
and to prevent the abuse of the process of the 
Court. [P 160 C 1] 

K. C. Bose — for Appellants 
Anklesaria — for Respondents. 

Order — This application arises out of 
a suit filed by Ma Thet Pon, now de- 
ceased, in the District Court of Tharra- 
waddy in the year 1920 In that suit, 
she sued for possession of certain land 
and for mesne profits. The land hid been 
in the possession of U Bauk and Ma Mw€ 
Me, deceased, and the first two defendants 
were Ma Kyi Oh and Ma Ohn Kin, ad- 
ministrators of the estate of U Bauk and 
Ma Mwe Me. The present petitioners 
were joined as defendants because the 
land in dispute had been mortgaged to 
them by U Bauk and Ma Mwe Me. There 
were five other defendants joined for vari- 
ous reasons. In the plaint as finally am- 
ended the plaint asked for possession of 
the land and for mesne profits as against 
the estate of U Bank and Ma Mwe Me 
alone. The suit went to trial and was 
finally dismissed by the District Court. 
Ma Thet Pon appealed to this Court and 
in September 1923 her appeal was al- 
lowed and a deoree for possession passed 
in her favour. This decree has subse- 
quently been confirmed on further appeal 
to the Privy Council. 

The decree of this Court directed that 
the respondent-defendants should make 
over possession of the land in dispute to 
Ma Thet Pon, and it then proceeded to 
say : 

"And it is fuither ordered that as to the rents 
claimed the case be remanded to the Diatrlcb 
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Oouib oE Tbaciawaddy for diapoial on the fol- 
lowing iaauea, and thal the said Diatrlot 
Court of Tharrawaddy do then paaa a final 
decree for the amount due to the appellant' 
plaintiff : 

(1) What quautity of paddy was received as 
rent by Ma Mwe Me and the administrators 
after U Bank's death ? 

(2) What was the market value^of the paddy 
at the time of the harvest ? 

(3) What sums were paid as land re- 
venue ?** 

a result of this decree, the District 
Court held an enquiry on the question of 
mesne profits and passed final orders on 
5th May 1925. In this enquiry, -the ad- 
ministrators of the estate of U Bauk and 
Ma Mwe Mo were the only contesting 
parties. The District Judge in his judg- 
ment found . 

"The amount the plaintiff ia entitled to re- 
ceive from the defendants is therefore Ra. 
9,803-7-7. There will be a decree with coses 
accordingly in favour of the plaintiff." 

A decree was then drawn up and that 
decree includes all the original defen- 
dants as defendants and directs that the 
defendants jointly do pay the amount 
found due. Against this decree Ma Thet 
Pon filed an appeal in this Court claim- 
ing that she should have been allowed a 
larger sum. This appeal was decided by 
us in June 1927. We found that a small 
sum of Rs. 372 should have been'^allowad 
in excess of tiha amount decreed and the 
final order we passed was as follows : 

*'We direct that Rs 372 be added to the sum 
decreed as mesne profits by the Oistriot Court 
with proportionate costs, and for the rest we 
dismiss this appeal." 

The question as to who were to b^ 
bound by the decree was not before us 
and was not referred to by us at all in our 
judgment. A decree was then drawn up 
which BO far as the parties were concerued 
followed the decree of the District Court 
aud directed that 

"ths decree of the District Court of Tharra- 
waddy be and the same is hereby modified by 
directing that respondonts-defeadants do pay 
to the appellant-plaintiff the sum of Rs. 
10,180-7-7, being the amount of the mesne 
profits." 

''The date of our judgment was 14th 
June 1927. The application now before 
us is an application for amendment of 
this decree and is dated 4bh May 1928. 
The delay in filing the application is ex- 
plained in an affidavit filed by the peti- 
tioners. In that affidavit, Thiruven- 
katam Pillay, clerk and sub-agent of the 
C. T. A. M. Firm, deposes that they en- 
gaged an advocate, Mr. Krishnaswami, to 
represent them in the appeal before us 


and that on our judgment being pro- 
nounced the Ghettyar firm was informed 
by Mr. Krishnaswami that the appeal 
against them had been dismissed and 
a decree for the further sum of Rs 375 
had been passed against respondents 
1 and 2, and it was only on 16th April 
1928, that the firm knew that there was 
any decree against them when they re- 
ceived notice to pay up the decretal 
amount. It is urged usn behalf of thff 
petitioners that it is quite clear that it 
was never the intention of any Court to 
pass a decree agiiust them for mesne pro- 
fits, that the inclusion of their names in 
the decree was entirely accidental and 
that this is a proper case for the inter- 
ferenoo by this Court under the provi- 
sions of S. 152, Civil P. C. 

The decree in the first instatioe was a 
decree of the District Court aud against 
this decree the petitioners never ap- 
pealed. It is, however, contended on 
their behalf that although they did nob 
appeal, it was open to this Court on the 
appeal of Ma Tliet Pon to alter the de- 
cree in their favour under the provisions 
of R. 33, O. 41, Civil P. C. In these oir- 
ouenstances, although the original decree 
was that of the District Coifrt that de- 
cree must now be held to be merged in 
the decree of this Court and this Court 
is therefore the only Court which can 
grant the relief uow claimed. 

We are of opinion that this contention 
is correct. There can in our opinion 
be no question whatever as to the merits 
of the present application. The respon- 
deat in her final plaiub made no claim 
whatsoever against the applicanbs for 
mesne profits and it seems to us perfectly 
clear that the decree against the appli- 
cants on this point was entirely due to 
accident and that it was never the inten- 
tion of the District Court or of any 
Court to direeb the petibioners to piy the 
sum decreed. The only point which re- 
quires oonsiderabloa is whether we have 
the power to interfere now. Mr. Ankle- 
saria contends that the error can be 
traced back to the decree of this Court of 
September 1923. We are, however, un- 
able to agree with this contention. That 
decree does direct all tbe defendants to 
deliver up possession, but it contains no 
order at all as to who is to pay the 
mesne profits and no order on that point 
was necessary as no claim on the painli 
had ever been made except against the 
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first two defendants. In oar opinion, it 
was nob unbil bhe deorea of the Distriot 
Court of May 1925 that there was any 
order at all against the petitioners for 
payment of mesne profits As we have 
already said, that decree, in our opinion, 
now merges in the decree of this Court 
aud that decree so far as it directs any- 
one but the first two defendants to pay 
mesne profits was clearly never in ac- 
Rsrdance with the intention of the judg- 
ment of the Distriot Court, and it was 
certainly not in accordance with our in- 
tention when the case uime before us on 
appeal. It would be a gross injustice to 
allow a decree for so large an amount to 
stand when based on no legal claim of 
any kind whatsoever, the decree being 
due entirely to a mistake on the part of 
the Court. We are of opinion that we 
have power to interfere either under the 
provisions of S. 152 or under the provi- 
sions of S 151, Civil P. C. The order we 
propose to make is quite clearly one 
which is necessary for the ends of justice 
and to prevent abuse of the process of the 
Court. The application before us has 
been made by the Chettyar defendants 
only, but it is clear that there has been a 
similar mistake as regards all the other 
defendants except the first and second. 

We direct that the decree of this Court 
in Civil Appeal No. 234 of 1925 be am- 
ended into a decree directing that the 
first two respondent-defendants, the 
legal representatives of the estate of U 
Bank and Ma Mwe Me, deceased, alone 
be directed to pay the appellant- plaintiff 
the sum of Bs. 10,180-7-7, being the 
amount of the mesne profits. There will 
be a similar modification of the decree as 
regards the payment of costs of the en- 
quiry in the District Court. These costs 
will be borne by the first two defendants 
alone. The respondents will pay the 
costs of the petitioners in this applica- 
tion, advocate’s fee seven gold mohurs. 

(Mr. Bose, the appellants advocate, 
^ having applied for a refund of the Court- 
" lee paid in the review application, the 
judgment proceeded). We have given Mr. 
Boee an opportunity to show that the 
Court has power to order a refund of the 
stamp duty payable upon the review ap- 
plication in this case, and he relies upon 
S. 15, Court-fees Act. We are not satis- 
fied, however, that S. 15 by itself would 
give us power to make such an order in 
the present case. It is true that the ap- 


plication for revievY of judgment was ad- 
mitted iu the case, bub it is not accurate 
that on the re-hearing the Court reversed 
or modified its former decision on the 
ground of mistake of law or fact. It 
granted, however, all the reliefs which 
the applicants asked for in a concurrent 
proceeding for the amendment of the de- 
cree under 0. 41, R 33, Civil P. C. 

On bhe facts of bhe case, however, we^ 
consider that this is a c:ide where it is 
necessary, for the ends of justice or to 
prevent the abuse of the process of the 
Court, that we should apply the inherent 
powers of the Court referred to in S. 151, 
Civil P. C. It is no doubt only in rare 
and exceptional circumstances that this 
power can be invoked, but we consider 
that this is one of those exceptional 
oases. 

The error referred to in our judgment 
in this case delivered yesterday shows 
that the error was one of the Court’s in 
not specifying that it was only the con- 
testing defendants-respondents who were 
liable for the mesne profits. In these 
circumstances an injustice was done to> 
the applicants and an amount was de- 
creed against them which had never been 
olaimed.- 

In these circumstances they were quite' 
justified in making alternate applications 
for relief, as it was difficult on the com- 
plicated proceedings to state which was 
their proper remedy. We are confirmed 
in the view we take by a decision of a 
Bench of the Patna High Court, of which 
the late Chief Justice was a member, in 
the case of Chandradhari Singh v. Tip- 
pan Prasad Singh (1), and also by a re- 
cent order of this Court in the case of 
Ma Thein v Ma Mya (2). We accord- 
ingly direct that the Court-fees paid on 
this application to review be refunded to 
the applicants. 

S.N./r.K. Decree amended. 


(1) [1918] 8 Fat. L.J. 452=16 I.G. 971=^ 
(1918) P.H.Q.O. 278. 

(2) F. A. No. 147 of 1928. 



929 

A. I. R. 1929 Ranioon 161 

Pratt, J. 

Bamdas — Appelant. 

V. 

Eannamil — Bsspoadea t. 

Secoad Appeal Nj. 99 of 1920, and 
livil Revn No. 142 of 192S, Daoidel on 
J4th January L929, 'againsb order of 
L)i8tf Judge, MandiUy, in Civil Appeal 
iio 68 of 1923. 

^a) Civil P. C., O 21, R. 22 — E«ecukion 
ftfter one year — Notice to judgment-debtor 
•■■ential unless reasons for not issuing 
notice are recorded —Failure to record rea- 
sons renders proceedings void. 

When execution la aaksn out after one year 
from the date of the deoreo it la oompalsory 
under O. 21, R. 22, to laaue a notice to ^how 
cause to the judgment-debtor before ordering 
hiB arrest. If no such notice is issued, 
under Sub-S. l2) Court can issue process, for 
reasons to be recorded, if it considers issue 
of notice would cause unreasonable delay or 
defeat the ends of justice. Bat if Judge re- 
cords no reasons lor issuing process and 
overlooks the provisions of R. 22, the failure 
to issue notice to the judgment-debtor is not 
a mere irregularity but a defect which goes to 
the very root of the proceedings and renders 
them void for want of jurisdiction 44 Cal. 
954. Foil. [P ini C 2] 

(b) Civil P, C., S. 47 — Order of committal 
to jail passed without jurisdiction — Objec- 
tion to its legality not taken —No appeal lies 
—Civil P. C., S. 51. 

An order committing a judgment-debtor to 
jail was passed without jurisdiction. Bub no 
objection was made to the committal to jail 
and the question of its legality was not then 
raised . 

Held . that the order was not under S. 47 
and, therefore, not appealable. [P 161 C 2] 
• (c) Civil P. C., S. 115 — Non appealable 
order in execution without jurisdiction 
likely to cause judgment-debtor irremediable 
injury— High Court should interfere under 
S. 115-Civil P. C.. S. 151. 

Where the existence of a non-appealable 
order on execution, from which an appeal was 
filed may do the judgment-debtor an ir- 
remediable injury, since he was never given 
any oppoitunitj^of showing cause against exe- 
cution and the whole of the proceedings were 
without jurisdiOtion the case is one where the 
unusual course of interfering under the revi- 
Bional powers conferred by S. 115 should be 
taken. [P 162 G 1] 

Sanyal — for Appellant. 

2^ha Kyaw — for Respondeat. 

Judgment. — In Civil Execution Case 
No. 37 of 1928, of the Township Court, 
Amarapura, orders were passed on 26th 
March 1928, committing the judgment- 
debtor to jail. Execution was taken out 
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over one year from the date of the decree 
and it was, therefore, compulsory under 
O. 21, B. 22 to issue a notice to show 
cause to the judgment-debtor before 
ordering his arrest. It is common ground 
that no such notice was issued. 

The District Court on appeal held 
that the failure to issue notice was 
merely an irregularity which did not 
vitiate the subsequent arrest. Sub-S. (2) 
allows the Court to issue process for 
reasons to be recorded without first is- 
suing notice, if it considers issue of 
notice would cause unreasonable delay or 
defeat the ends of justice. The Judge 
recorded no reasons for issuing process 
and obviously overlooked the provisions 
of R. 22,0.21. Under the circumstan- 
ces the failure to issue notice to the 
judgment-debtor was not a mere irregu- 
larity, but a defect which goes to the 
very root of the proceedings and renders 
uheoi void for want of jurisdiction as was 
laid down in Shayam Mandal v Sati- 
nath Banerjee (l) There is aconsensue 
of opinion on this point in the High 
Courts. There can be no doubt that the 
order for arrest of the judgment-debtoi 
and all the proceedings in execution 
were void in consequence of the initial 
failure to issue notice. 

For the decree- holder in this Court, 
however, the objection has been taken 
that no appeal lies against the order in 
question, which was passed under S. 51 
and cannot be considered as a question 
arising between the parties to the suit 
in which the decree was passed relating 
to the execution or satisfaction of the 
decree. It is contended accordingly that 
no appeal lies. This contention must 
prevail. No question arose between the 
the parties for determination. No ob- 
jection was made to the committal to 
jail and the question of its legality was 
not then raised. 

Had the judgment-debtor at the timi 
challenged the jurisdiction of the Judg 
to pass orders in execution, then the 
order deciding the question of jurisdic< 
tion would have been an order undei 
S. 47 and would have been appealable 
I hold, therefore, that no appeal lies and 
the appeal is dismissed, bub as the point 
shoul'd have been taken in the DistricI 
Court there will be no order for costa. 
It is conceivable, however, that the exis- 

(1) [1917] 44 Cal. ^54=24 C. L. J. 523=3^ 
I. C. 493=21 0. W. N. 776. 
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teaca of the order oq esecutioa ma.y do 
the judgmeat-debtor aa irremediable 
injury, since he was never given any op- \ 
portunity of showing cause against exe- 
cution. As the whole of the proceedings 
were without jurisdiction the case is one 
where 1 feeT bound to take the unusual 
course of interfering under the revi' 
sienal powers conferred by S. 115. The 
order appealed against is, therefore, 
set aside. I notice, the decretal amount 
was subsequently paid into Court. By ' 
consent it will remain there for a reason- 
able time, say one month from receipt of 
this order, bo enable the decree-holder to 
take fresh proceedings by way of exe- 
cution, if he wishes to do so. 

MN./rk. Order set aside. 
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BiOWN, J, 

Ma Shin — Appellant. 

v. 

Maung Han and others — Respondents. 
Second Appeal No. 532 of 192S, Deci- 
del on Bbh January 1929, against judg- 
ment of Di&t Court, Bassein, in Civil 
Appeal No. 78 of 192S. 

Civil P. C., S. 1 1, ExpIn. iv^Plaintiff and 
defendant in present suit being co-defen- 
dants in formsr suit — Plaintiff in former 
suit claiming partition on basis of agree- 
ment — Present plaintiff admitting his claim 
but suit dismissed on ground that other de- 
fendants in that suit treated land as their 
own and that agreement for partition was 
not proved — Plaintiff in present suit alleg- 
ging that land was jointly owned by her 
husband and defendant 1 who transferred it 
with condition to repurchase — Defendant 1 
repurchasing it — Plaintiff claiming half 
share on payment of half purchase money — 
Present suit was not barred by res judicata. 

The plaintiff as well as defendants in the 
present suit was co-defendants in a former 
suit, inwhioh the plaintiff sued for partition 
of land on the basis of an agreement to that 
effect. The plaintiff in the present suit ad- 
mitted the claim of the plainhff in that suit 
but the suit was eventually dismissed on the 
ground that the other defendants were deal- 
ing with the land as their own and that the 
contract ~ of partition was not proved. The 
present plaintiff alleged in the. present 
suit that the land really belonged to her 
husband and present defendant 1 bub was 
transferred by them with a condition to pur- 
chase and claimed that as defendant 1 had 
purohased it, she was entitled to half share 
on payment of proportionate price money. 
The defendants contended that^as this ground 
of defence was not raised by the plaintiff in 


the former suit, the present suit was barred by 
res judicata. 

Held : that as the relief claimed by the 
plaintiff in the former suit was entirely inde- 
pandont of the present olaim, the raising of 
.which in the former suit ^uld hava made no 
’diflarance to the decision la the former suit, 
'.and as also it was not necessary to decide in 
'the former suit the question raised in the pre- 
' sent suit, the present suit would not be barred 
! by the principle of res judicata : A. I. R. 1925 
Rau'j. 228, Rel. oiu; and A. I. R. 1923 Rang. 
239. [P 163 0 2] 

S C Das — for Appellant. 

Them Maung ^lov Respondents. 

Judgment. — In Civil Regular No. 42 
of 1927 of the Sub-Divisional Court of 
Kyonpyawone Maung Aung Ban and two 
others sued the parties to the present ap- 
peal and one other for specifio perform- 
anoe of a contract. Their allegation was 
that the land in suit had originally be- 
longed to the parents of the plaintiffs 
and of all but one of the defendants. 
About 1914, the present respondent, 
Maung Han, and Maung Nge, the hus- 
band of the present appellant, Ma Shin, of 
on behalf of all the heirs made over the 
land in satisfaction of a mortgage debt, 
reserving the right of repurchase. About 
four years later, with the consent of all 
the heirs, Maung Han and Maung Nge 
repurchased the land on behalf of all 
these heirs, and it was agreed amongst 
the heirs, that, when the purchase money 
was repaid to Maung Han and Maung Nge 
the land would be divided amongst all 
the heirs. They, therefore, asked for a 
partition of the land on payment of their 
proportionate shares. 

The present appellant, Ma Shin, ad- 
mitted the plaintiffs' claim in that suit, 
but the suit was contested by the pre- 
sent respondents, Maung Han, Mauag 
Myan and Po Hla. The suit was eventu- 
ally dismissed. It was held that Maung 
Han and Maung Myan had been deal- 
ing with the land as their own. As 
regards the alleged promisq to partition 
the land at the time of repurchase, 
the finding was somewhat vague; but 
apparently it was held that the ooa- 
traob was not prove!. In the present 
case Ma Shin has sued the three respon- 
deuts with regard to the same piece of 
land. She now says that the land in 
question was purohased by her husband, 
Maung Nge, and Maung Han from a 
Chettyar firm; and that, in 19 L4, Maung 
Nge and Maung Han mortgaged the land 
to Po Hla. Later on they transferred 
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the land outright to Po Hla with an op- 
tion o( repurchase. 

In tbe year 1919 this option .of repur- 
chase was exercised by defendant 1, 
Maung Han. Maung Nge has since died 
and Ma Shin claims that Maung Han 
must be held to have repurchased for 
himself and for Maung Nge and she asks 
for half of the land on payment of half 
the f urcbase money Rs. 920. 

The suit is contested by Maung Han 
and Maung Myan and has been dismissed 
on a preliminary point. The trial Court 
has held that the suit is barred by the 
principle of res judicata on account of 
Civil Regular No. 42 of 1927, and this 
decision has been upheld on appeal by 
the District Court. It is against this 
decision that the present appeal has been 
hied. 

The learned District Judge was of 
opinion that the case now set up by 
the appellant was a case which ought to 
have been set up as a ground of defence 
in the earlier suit It is difhcult to see 
how the present case would have been a 
good defence to the earlier suit. The 
question in that suit was whether the 
plaintiffs had the right to obtain a share 
in the land by virtue of a contract en- 
tered into by them and the other heirs. 
Ma Shin's present case is that the land 
actually belonged to her husband and to 
Maung Han, and it is on that ground 
that she is now claiming a share. But 
this case is not necessarily inconsistent 
with the case set up by the plaintiffs in 
the former suit. Even if the land were 
actually owned by Maung Nge and Maung 
Han only that fact would not necessarily 
negative the possibility of a contract, 
whereby they agreed to partition the 
land on payment of the proportionate 
ehares by the other heirs. Further, the 
District Judge does not seem to have 
given sufficient attention to the fact that 
in the former suit the contesting parties 
were Maung Aung Ban and two others 
on one side and all the present defen- 
dants on the other : 

The conditions requisite for an adjudi- 
oation to bo res judicata as between co- 
defendants were discussed in the case of 
Ma Tok V. Ma Yin (1). It was there 
laid down that the following conditions 
should be fulfilled before the principle of 
res judicata could apply: 


(i) that there should be a conflict of 
interest between the co-defendants; 

- (ii) that it should be necessary to de- 
cide on that conflict in order to give the 
plaintiff relief appropriate to his suit, 
and 

(iii) that the judgment should contain 
a decision of the question raised as bet- 
ween the co-defendants. 

Now, there is a conflict in the present 
case between the persons who were co- 
defendants in the earlier suit, but in 
that suit the relief claimed by the plain- 
tiffs was based on an alleged contract 
which is entiiely independent of the 
claim now put forward by Ma Shin. 
Their success depended on whether they 
could prove that contract. A decision 
on the points now raised by Ma Shin 
could have boon of no avail whatsoevei 
to them in that suit, and the raising ol 
the present claim by Ma Shin could have 
made no difference whatsoever to the de- 
cision of the earlier case. It was not ne- 
cessary to decide this point in the eirliei 
suit; nor can the judgment either directly' 
or impliedly be held to contain a decision 
of the question now raised. 

I have been referred on behalf of the 
respondents to the case of Maung No v. 
Maung Po Tliein (2). In that case the 
following observations by a Bench of the 
Calcutta High Court in an earlier case 
were quoted with approval with refer- 
ence to Expln. 4, S. 11, Civil P. C. : 

A matbor which ought: to be raiged but 
which as matter of fact i9 not raised ia a auit 
canaot be decided in speoiiio terms in that 
suit. But this fact canaot be fatal to the plea 
of res judicata, for in that case it is obvious 
that Expln. 2 (of S. 13 of the former Code) 
would be meaningless. Wo must bake it 
therefore that if the effect of the decision in a 
former suit ia necessarily inconsistent with 
the defence that ought to have been raised 
but has not been raised, that defence must 
undtf S. 13 be deemed to have been finally 
decided against the person who ought to have 
raised it." 

With these remarks I entirely agree. 
But they do not seem to me to be of any 
assistance to the respondents in the pre- 
sent ease. The decision in the former 
suit was to the effect that the plaintiffs 
in that suit had failed to prove their 
rights as heirs on a contract to a share in 
the land. It is quite impossible to hold 
that this decision is necessarily incon- 
sistent with the case now put forwaCrd by 
Ma Shin. It is true that when the claim 

(2) A. I. R.T923~Rang. 239=1 Rang. 368! 


(1) A. I. B. 1929 Bang. 223sa3 Rang. 77. 
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of res judioata is based on Expln. 4, S. 11 
it is not neoessary that there should have 
been aay express decision on the 'matter 
which ought to have been made a ground' 
of defence or attack. But for the provi- 
sions of the sections to he operative at 
all, the issue, or the matter in issue, 
must have been heard an I finally decided 
in the earlier case; that is to say, the 
decision in the earlier case must have 
been such as to imply an adverse finding 
on the matter which ought to have been 
made a ground of defence or attack. These 
conditions are not fulfilled in the present 
case, and, in my opinion, the present 
suit is not barred as res judicata. 

It has been suggested by the learned 
advocate that when Ma Shin was exa- 
mined as a witness in the earlier case her 
statements were not entirely consistent 
with the case she now puts forward; but 
I am not now concerned with the merits 
of her present case. The sole question 
for decision at present is whether the 
suit is barred as res judioata, and on that 
point 1 must hold that the appellant is 
entitled to succeed. I, therefore, set 
aside the judgments and decrees of the 
lower Courts and direct that the suit be 
reopened and and tried on its merits by 
the trial Court. The appellant will be 
entitled to a refund of the Court-foes paid 
by her in this Court and in the District 
Court. The balance of her costs in the 
District Court anl in this Court will be 
paid by the respondents. 

S.N.^R.K. Suit remanded. 
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RUTLEDG]-:. C. J,, AND BrOWN, J. 

E. M. Joseph and others — Appellants. 

V. 

Samsunder and others — Respondents. 

First Appeals Nos. 207 to 209 of 1928, 
Decided on 4th January 1929, against 
judgment of original side in Civil Regu- 
lar Nos. 353, 398 and 399 of 1927 

Regiitration Act, S. 17 (2) (v) — Landlord'* 
letter to tenant informing him "Ai long ai 
you occupy room we thall not aik you to 
vacate it" does not amount to lease or agree- 
ment to lease and is exempt from registration 
— Regiitration Act, S. 2. 

In a suit for specifio performance on the basi* 
of an oral agreement to lease, the plaintiff filed 
a letter written to him by the landlord. The 
letter reoited "This is to inform you that as 
long as you occupy the room. we shall 


192» 

not ask you to vacate the 'said room the rent; 
of which will be Bs. 5 per day." 

He'd : that the letter did not operate as a 
lease or an agreement to lease. It was a uni- 
lateral letter which at the most gave right to 
obtain another document, the formal lease. It 
was therefore exempt from registration under 
S. 17 (2) (v), and so could be admitted in evi- 
denoe though unregistered; A. 7. 1927 Rang, 

lG9;.and AA.R. 1925 Cal. 1097, Disf. [P 166 0 H 
Banerji — for Appellants 
VaQet — for Respoudeuts 
Judgment — The property iu dispute 
in these three appeals consists of three 
rooms, Nos. 3, 4 and 5 of house No. 68, 
Fraser Street, Rangoon. The house in 
question is part of an estate of which the 
beneficial owners are the four appellants. 
The four appellants are brothers and ap- 
pellant 1, E M. Joseph, is trustee for 
the management of the estate The rooms 
in question have for some years been 
occupied by the respondents as tenants. 
The respondent, Dwarka Prasad has oc- 
cupied room No 3 , Samsunder and 
Dwarka Prasad have occupied room No 4 
and Samsunder has occupied room No. 5. 
Appellant 1 as trustee of the estate brought 
three ejectment suits in the Small Cause 
Court against the respondents. 

It is alleged by the respondents that 
during the pendency of these suits an 
agreement was come to whereby they 
were to be permitted to continue in occu- 
pation for the rest of their lives on the 
payment of Rs 5 per day rent and of a 
lump sum of Rs 1,000 salami for each room 
This agreement was never reduced to the 
form of a legal document, and the respon- 
dents sued for specific performance of the 
agreement As a result the ejectment 
suits in the Small Cause Court were dis- 
missed. 

The appellants, whilst admitting that 
there was some discussion as to a settle- 
ment and admitting that the salami of 
Rs. 1,000 for each room was actually paid- 
to them, deny that there was ever any 
definite agreement as to a lease. The* 
trial Court has granted a decree for speci- 
fio performance in each case and it is 
against these decrees that these three ap- 
peals are filed. 

Tbe first question for consideration in 
these appeals has reference to certain 
letters written by three out of the four 
appellants. That these three appellants 
signed those letters is admitted; but it is 
argued on their behalf that the letters 
contain on the face of them an agreement 
to lease, that they are, therefore, compuK 
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Gorily registrable under the Begistration 
Aot and that as they have not been regis- 
tered they oannot be accepted 'in evidence. 
The letter to Dwarka Prasad reads as 
lollows; 

“Sir, This is to inform yeu that as long as 
you occupy room No. 3 of house No. GS, Fraser 
Street, Rangoon, we shall not ask you to vacate 
the said room the rent of which will be Bs. 5 
por day from lat February 1927. You are not 
to sub-let the premises." 

Tlie letter to Samsunder with regard to 
room No. 5 is couched in similar terms 
and the letters to Dwarka Prasad and 
Samsunder lointly with regard to room 
No. 4 is also similarly worded ‘except 
that the last sentence “You are not to sub- 
let the premises,' is omitted. 

In accordance with the definition given 
in S. 2 (vii), Registration Act, the term 
“lease” includes an agreement to leaso, 
and under S. 17 of the Act a lease of im- 
movable property for any term exceeding 
one year requires registration. The 
letters in question state the amount of rent 
and also declare that the appellants do not 
propose to evict the respondents. 

We have been roferred on behalf of the 
appellants to the case of Ramjoo Maho- 
mad V. Harida^ Mulltck (l). In that case 
the defendant had written to the plaintiff 
a letter in which he said that he agreed 
to take a certain house on lease and set 
forth the terras under which ho agreed to 
accept the lease and the plaintiff in reply 
wrote a letter to the defendant in which 
lie said that he confirmed the defendant's 
letter. As a result of these two letters 
the plaintiff occupied the premises and 
paid the rent agreed on. Some 18 months 
later a notice was served on him to quit 
and he then brought a suit for specific 
performance. It was held that the Letters 
in question amounted to a present demise 
of the premises and were compulsorily re- 
gistrable. We do not, however, think that 
that case is analogous to the case before 
us. In one letter in that case there was 
a definite statement of an agreement to 
take the premises on lease subject to defi- 
nite terms set forth in the letter and in 
ithe letter in reply there was a definite 
.aoceptanoe of the offer and the parties had 
.acted on the letters as creating a lease for 
18 months after the letters were written. 
The letters in the present ease do not 
ishow any mutual agreement. They do 
!not on the face of them contain any agree- 
imeat at all. The three plaintiffs merely 
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state in them that they will not ask the 
respondents to vacate the rooms. There is 
no mention whatever in the letters of the 
payments of salami and the letters are 
entirely unilateral letters. It seems to 
us clear that the letters were never really 
intended in themselves to operate as a 
lease or an agreement to lease, but that 
they contemplated execution of a formal 
agreement at a late stage. Formal assent 
to a proposal is clearly required before 
there can be any binding agreement. 
That assent is not contained in the letters 
at all and if these letters can he said to 
create a right at all, it seems to us, that 
was merely a right to obtain another 
document which would, when executed, 
create a lessee's interest in the property 
and that, therefore, the letters were' ex 
empbed from registration under the pro- 
visions of S. 17 (2) (v), Registration Act, 

Wo have been referred also bo a case of 
this Court Maung Bet Sent v. Maung 
Utoon Sfiwe (2). but there again the docu- 
ment which was held bo be compulsorily 
registrable was a formal document which 
set forth definite agreements by both 
landlord and tenant. We are of opinion 
that the letters in question have rightly 
been admitted in evidence by the trial 
Judge. It remains then to be considered 
whether the plaintiffs did in fact establish 
that a definite contract to enter into a 
leise was made. (Here the judgment dis- 
cussed evidence aud concluded as below). 
The learned trial Judge appears to have 
given the decree in somewhat too vague 
terms but we consider that he was right in 
granting a decree for specific performance 
and the orders we are passing are substan- 
tially in favour of the respondents. They 
must therefore be allowed their costs. 
We alter the decree of the trial Judge in 
each case to a decree that the defendants 
or defendant I on their behalf shall exe- 
cute a lease in favour of the several plain- 
tiffs, the conditions of the lease to be that 
a rent of Bs. 5 a day be paid, that the 
lease shall continue for the lives of the 
plaintiffs, that the plaintiffs shall have no 
power to sublet the premises. The defen- 
dant-appellants shall pay the costs of the 
respondents in both Courts in all the 3 
cases. 

9.N./R.K. Decree altered. 


(2) A. 1. B. 1027 Bang. 169:35 Rang. 95. 
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Brown, J. 

Gunnu Meah — Appellant;. 

V. 

A. Rahman — Respondent. 

Second Appeal No. 434 of 1928, Deci- 
ded on 30th January 1929, against judg- 
ment of Dist. Judge, Insein, in Civil 
Appeal No. 22 of 1928. 

(a) Civil P. C., S. lOO^Suit for enforce- 
ment of award praying also that award be 
filed — Second appeal liei — Civil P. C., 
Sch. 2, Para. 20. 

Where a plaint was headed " Suit valued at 
Bs. 86 for enforcing an award " and ad 
valorem Court-fees had been paid accordingly, 
though at the conclusion of the plaint there 
was a prayer that the award may be ordered 
to be filed, but the prayer further asked that 
a decree be passed in accordance with its 
terms. 

Held ' that there waa a suit for the enforce- 
ment of the award and not an application to 
file an award before the trial Judge and that 
a second appeal did therefore lie : 7 Bur, L. T. 
870, Rtf. [P 106 0 a] 

(b) Arbitration — Suit for enforcement of 
award — Signature of party may not eitop 
him from disputing correctness --Civil P. C,, 
Sch. 2, Para, 15. 

The mere signature by a party to an award 
does not necessarily in all cases estop him from 
afterwards disputing the correctness of the 
ward- A,I.R. 1923 Rang, 187, Dist. [P 167 C 1] 

N N. Sen— for Appellant. 

Bhattacharyya — for Respondent. 

Judgment.— The appellant;, Gunnu 
Meah, filed a suit in the Township Court 
of Insein for the enforcement of the terms 
of an award directing the defendant to 
convey a certain house to the plaintiff. 
The plaint set forth that the matter was 
referred to an arbitration consisting of 
Mahomedan elders of Insein and that an 
award was made by them on 25th August 
1927. The defendant, while not denying 
that the matter had been referred to arbi- 
tration, pleaded that the award was in- 
valid as it had not been signed by all the 
arbitrators and also that the award was 
bad on the ground of misconduct and cor- 
ruption of the arbitrators. The written 
statement did not specify what the mis- 
conduct and corruption complained of 
were. Evidence was called to show that 
the arbitrators refused to examine two of 
the witnesses named by the defendant. 

The trial Court held that the arbitra- 
tors to whom the matter was referred 
consisted of some 30 persons and that 
only 12 of these persons signed the award. 


The Court, further, held that the arbi- 
trators had refused to examine witnesses 
named by the defendant. The suit was- 
therefore dismissed. The findings of fact 
by the trial Court were accepted by the- 
lower appellate Court, which dismissed' 
the appeal ; and the present appeal has- 
been filed under the provisions of S. 100,- 
Civil P. 0. 

A preliminary objection has been taken' 
on the part of the respondent to the effect 
that no further appeal lies. It is con- 
tended that there was no suit to enforce* 
an award but that in fact iihe matter 
before the Court was an application ta 
file an award under the provisions of 
para 20, Sch. 2, Civil P. C. If that con- 
tention is correct, then no second appeall 
would lie ; but I do not think that thei 
contention can be upheld. The distinct 
tion between an application to file an 
award and a suit to enforce an award is"- 
pointed out in the case of Nga Hla Gyaw 
V. Ml Ya Po (l). In the present case, 
the plaint is headed “ Suit valued at 
Rs. 66 for enforcing an award ” and ad;, 
valorem Court-fees have been paid ac-l 
cordingly. It is true that at the concln-. 
siou of the plaint there is a prayer that 
the award may be ordered to be filed ; 
but the prayer goes on to ask that a decree 
be passed in accordance with its terms 
for the conveyance of the said house to 
the plaintiff. The plaint was accepted 
as a plaint in a suit and appears to have 
been treated as such throughout. 

I am of opinion that there was a suit! 
for the enforcement of the award before; 
the trial Judge aud that a second appeal' 
does therefore lie. But in this second' 
appeal questions of fact cannot be raised/ 
and it has not been contended before me 
that the findings that only some of the 
arbitrators signed the award and that 
the witnesses were not all examined can- 
be challenged. The only point argued on 
behalf of the appellant is that the res- 
pondent signed the award himself and ia 
therefore now estopped from challenging 
its validity. 

I have been referred on behalf of th& 
appellant to the case of U Gundwa v. 

U Pyinnyadipa (2). In that case there 
had been a reference to arbitration and 
there had been an irregularity in the pro- 
ceedings in that atone of the sittings of 

(1) [1914] 2 U. B. R. 26=27 I.C. 31=7 Bur. 

L. T. 27£). 

(2) A. I. R. 1923 Rang. 187=1 Rang. 15. 
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the arbitrators when witnesses were 
examined one of the arbitrators was 
absent. This was the second of the three 
sittings and no objection was taken at 
the time, nor was it raised in the plead- 
ings of the case. It was held that by 
continuing the proceedings without ob- 
jection to this irregularity, the parties 
must be held to have condoned the ir- 
regijlarity and could not seek to set aside 
the award on the ground of that irregu- 
larity. I do not think that that decision 
is very relevant to the present case. 

The whole arbitration in the present 
case was conducted at one sitting. There 
was no evidence to show that the respon- 
dent condoned any irregularity during 
the course of the arbitration proceedings. 
It was when proceedings were all con- 
cluded and the award had been delivered, 
that his signature was appended to the 
award. It was stated in U Gunaivas 
cise (2) 

" a party having knowledge of an irregularity 
cannot lie by without objection and take his 
chance of an award in hia favour and then, 
when he finds that the award has gone againat 
him, seek to set it aside on the ground of the 
irregularity to which he failed to object. ” 

The signature of the respondent in the 
present case was appended when the 
terms of the award were known to him 
and there was uo question therefore of 
his taking a chance that the award would 
be in his favour. His case is that he 
was practically compelled to sign the 
award. I am not satisfied that his mere 
signature of the award necessarily re- 
moves all objection to the irregularity in 
the award. The chief difficulty in the 
way of the plaintiff seems to me to be 
this, that there is no mention in the 
pleadings of the defendant having signed 
the award at all. The suit is based on 
the award itself and not on any agree- 
ment by the parties whereby they mutu- 
ally accepted the award. The question 
therefore of the acceptance of the award 
by the defendant was not in issue. If 
both parties to the award signed the 
award after it was delivered it may be 
that a suit could be 61ed to enforce the 
terms of the award on the ground that 
there was a definite contract by the par- 
ties by virtue of their signatures ; but 
this was not the case for the plaintiff 
here and I am not prepared to hold that 
the mere signature by a party to an 
award necessarily in all cases estops him 
from afterwards disputing the oorreotness 


of the award. In all the ciroumstances 
of the ease I am not satisfied that there 
is sufficient ground for interference. 1 
therefore dismiss this appeal with costs. 

M.N./r.K. Appeal dismissed. 
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Otter and He\ld, JJ. 

Them Pe and others — Appellants. 

V. 

J. P. De Souza and another — Respon- 
dents. 

Letters Patent Appeal No 111 of 1926, 
Decided on 25th February 1929, against 
Judgment of Doyle, J , in Special Second 
Appeal No. 95 of 1928. 

ContracI Acl, S. 73 — Penon engaged as 
teacher by month — No provision for notice 
to leave — Contract can be terminated by one 
month's notice. 

Where a person is engaged as a teacher by 
the month and there is nothing in the agree- 
ment, providing foe notice to leave on either 
side, the contract would bo terminated by a 
reasonable notice and one month's notice is 
reasonable • AUen : In the matter o] ^ (1910) 
K. B. 397, 13 Bur. L. T. 169, HeL on. 

[P 168 C 1] 

E. Maung — for Appellants. 

Da Thein^ior Respondents. 

Judgment. — This is an appeal under 
the Letters Patent which arises under 
the following circumstances. The plain- 
tiil who is a school master brought a suit 
against the members of the National 
School Committee of Einme, claiming 
damages for wrongful dismissal. The 
learned Sub-Divisional Judge was of opi- 
nion that the plaintiff had been engaged 
on a month to month contract and awar- 
ded him one month's salary by way of 
damages. The District Judge, however 
seems to have agreed that the plaintiff 
was engaged upon a monthly basis, but 
he was of opinion that six months’ salary 
would be a reasonable compensation for 
his dismissal. Upon appeal to this Court, 
the learned Judge appears to have agreed 
with the finding of the two lower Courts 
as to the terms upon which the plaintiff 
was engaged but he said that he was not 
prepared to disagree with the opinion 
of the lower appellate Court that six 
months’ salary in lieu of notice is not 
excessive ” He subsequently granted a 
certificate enabling an appeal to bo made 
to a Bench of this Court. The respondent 
entered into the service of the appellants 
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on or abonti 26(ih July 1926. Oa 13fch 
Ooboberof bhab year, he received a lebber 
terminabing his employmeab, 'wibhiu 
one month" from his dabe and offering 
to pay bhe sum of 225/- being as we 
undersband ib 150/- by way of salary for 
thab month and the balance 75/- being 
in respect of fifteen days in October. The 
respondent refused to accept this offer 
and wrote on 22nd October claiming 
3757/- and included in this sum was 
3600/- as damages consequent upon his 
dismissal. The first question to be de- 
termined is ' What was the agreement 
for the hiring of the res pond en b We 
need say no more than that we agree 
that he was employed b) the month at a 
salary of 150/- per month. It is clear 
that there was nothing in the agreement 
(which was a verbal one) provided for 
notice to leave on either side, nor was 
there any evidence at the trial of the 
existence of any custom in such a case 
As had been laid down, fchereforo, in a 
number of cases, the contract would bo 
terminated by a reasonable notice Upon 
this point, we need only refer to the case 
of In the matter of the African As^octa- 
lion, Ltd, and Allen (l) .1 David v. St 
Anthonij^s High School (2) a decision of 
the Chief Court of [jjwer Burma, ap- 
parently upon a somewhat similar facts 
In the latter case [following M. E. Moola 
V. K. C. Dose (3)] the learned Judge 
thought that thirty days wages was suQi- 
cient. In the present case, the respon- 
dent was engaged by the month, and in 
the absence of special agreement, ib seems 
to us reasonable that he should be given 
one month’s notice Wo observe he was 
not turned out forthwith. He had an 
opportunitv while still keeping his ap- 
pointment to look for other work We 
have no doubt that the committee have 
acted reasonably and the appeal is there- 
fore allowed. As the appellants have 
been all along willing to pay 225/- men- 
tioned in their notice respondent must 
pay the costs of the appellants in all 
Courts, 

P.N /ii.K. Appeal allowed. 


(1) [1910] 1 K. B. 397=79 L. J. K. B. 259= 
26 T. L. R. 234=102 L. T. 129. 

(2) [1920] 13 Bur. L. T. 169 

^3) [1916] 0 L. B. R. 420=33 I. C. 991=9 
L'ur. 1 . T, 63. 
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Heald, and Mya Ba, JJ. 

K P Sb P. P. L. Firm — Appellants. 

V. 

C. A P, C. Firm — Respondents. 

Civil Miso. Appeal No. 55 of 1928, De- 
cided on 30bh January 1929, against order 
of Dist, Court, Tharrawaddy, in Civil 
Miso. No. 99 of 1926. 

(a) Provincial Iniolvency Act (5 of 1920)i 
S. 61— Discharge of insolvent does not affect 
Court’s power of distributing assets. 

The laaolvenoy Oourb undoubtedly has 
power bo give direobions as to the disbribution 
of bha assobs among bhe creditors who have 
proved in tho insolvency. The discharge of 
the insolvent does nob put an end to tho 
Court's power to give suoh directions : A.I,R. 
1923 105, Rel. on. [P 169 0 2J 

(b) Provincial Insolvency Act (5 of 1920), 
S. 41— Proceedings do not necessarily end. 

An order under 41 does nob necessarily 
put an end to th3 prooaedinga in the insolven- 
cy . A. /. R. 1921 Hanj. 105, Foil. [P 169 G 2] 

(c) Provincial Insolvency Act (5 of 1920), 
S. 56 (2) b — No commission on realization by 
sale of mortgage money — Burma Courts 
Manual, Para. 30 7 (A) I. 

Ill Burma bhe reooiver ii nob entibled to 
conimissiou on the amount of the mortgage 
money realized by the sale of the mortgaged 
property : A. I. R, 1920 Raynj, 23, Foil. 

[P 170 C 1] 

D. K. D. Naida — for Appellants. 

Venkatram — for Respondonts. 

Judgment. — The present parties are 

creditors of one Kyin Sein, who was ad- 
judicated insolvent on his own petition 
in Civil Misc. Case No. 99 of 1926 of 
the District Court of Tharrawaddy. 
The insolvent possessed only the follow- 
ing properties ; 

(1) A house at Tharrawaddy. 

(2) Two holdings of paddy land said to 
be Nos. 33 and 35 of 1925-26 of Thanat- 
pyit kwin, measuring together 37-67 
acres 

(3) Two holdings of paddy land said to 
bo Nos. 33 and 35 of 1925-26 of Tawya- 
gon kwin, measuring together 22 99 acres. 

(4) Two holdings of paddy land said to 
be Nos. 52 and 53 of 1925-26 of Ashe 
kwin, measuring together 29'00 acres. 

The M. T. T. K. M. M. S. M. A. R. 
Ghettyar Firm proved in respect of a first 
mortgage over the house for Rs. 8,152-15. 
The K. P. S. P. P. L. Firm, who are the 
present appellants, proved in reppect of a 
second mortgage on the house and the 
lands in Thanatpyit kwin for Rs. 7,917. 
The M. L. M. R. M. Firm proved in res- 
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peab of a first mortgage oa the lands in 
Thanatpyit kwin and a first mortgage on 
holding No> 52 in Ashe kwin for 

Rs. 7,307 4. The C. A. P. C. Firm, who 
are the present respondents, proved in 
respect of an only mortgage on the lands 
in Tawyagon kwin and on holding No. 52 
in Ashe kwin. and a second mortgage on 
holding No. 52 in Ashe kwin for 

Rs. 6,|557-8. There were other creditors 
whose debts were unsecured. By an 
oversight the C. A. P. C. Firm, that is 
the present respondents, were omitted 
from the schedule of creditors. The re- 
ceiver sold all the properties free of mort- 
gage, as shown below : 

Rs. a.p. 

(1) The house for ■■ ... 0,635 0 0 

(2/ ,, Thanatpyit paddy lauds for 10,000 0 0 

( 3 ) ,, Tawvagan ,, ,, ,, 620 0 0 

(4) ,, Aaho kwm ,, ,, ,, 1,150 0 0 

21,305 0 0 

From this amount the receiver deduc- 
ted Rs. 1,005-4 as his commission, leav- 
ing for distribution Rs. 20,239-12. That 
amount was divided among the creditors 
as follows : 

Rs. a.p. 

To the M.T.T.K M.M.S.M.A.R. Firm 0,203 4 0 

,, K.P.S P.P.L ,, 4,439 4 0 

„ M.L.M.R.M. „ 7,597 4 0 

20,239 12 0 

The C. A. P. C. Firm, who received no- 
thing, naturally complained and the 
Court said that because the lands which 
were mortgaged to them and were not 
mortgaged to any of the other creditors 
had been sold for Rs. 1,770, they were 
entitled to recover that amount from the 
K P, S. P. P. L Firm who had taken 
the money out of Court. The K. P. S P. 
P. L Firm appeals against that finding 
on grounds that the insolvency Court 
had no jurisdiction to decide in insolven- 
cy proceedings such a question as that 
arising between them and the C. A. P. C. 
Firm, that if it had such jurisdiction 
generally, it had no such jurisdiction at 
the time when the order was made be- 
cause an order for the discharge of the 
insolvent had already been made, that 
the application of the C. A. P. C Firm 
was res judicata by reason of the rejec- 
tion of^ similar applications made at 
earlier stages of the proceedings and that 
on the merits the C. A P C. Firm was 
not entitled to recover the sum of R3.1770 
from them. 
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There is clearly no force in the first of 
these grounds because the insolvency 
Court .undoubtedly has power to give 
directions as to the distribution of the 
assets among the creditors who have pro- 
ved in the insolvency. Similarly, there 
is no force in the ground that the dis- 
charge of the insolvent put an and to the 
Court's power to give such directions. It 
was said in the case of Roice and Co. 
Ltd. V. Tan Thean Talk (l) that : 

“One of the main objects of every adjiidici- 
tion of an insolvent is to make his estate divi- 
sible amongst the creditors and it must often 
occur that valuable assets are still in the 
hands of the Official Assignee and in process 
of realisation for that purpose at the date 
when the insolvent applies for his final dis- 
Qliargo," 

and we agree with the conclusion of the 
learned Judge in that case that an order 
under S. 41 of the Act does not necessari- 
ly put an end bo tee proceedings in th) 
insolvency. We have no doubt that in 
this case the Court still bad power to 
make the order against which appellants 
appeal. There is clearly no question of 
res judicata. It is true that respondents 
had made various prior applications for 
the proceeds of the sale of the properties 
mortgaged to him, but there was no final 
order adjudicating on their claim before 
the order which is under appeal. As for 
the merits, it is clear that appellants’ 
case has no merits of any sort. The sum 
of Rs 1,770 mentioned in the lower 
Court's order represents the sale proceeds 
of the Tawyagon lands aud of both the 
holdings in Ashe kwin. The Tawyagon 
lands wore mortgaged only to respondents 
and as the sale proceeds of those lands 
were insulfioienb to satisfy respondents' 
mortgage respondents were clearly entitled 
to the whole of those sale proceods, none 
of the other creditors having any inter- 
est of any sort in them. The amount of 
those sale proceeds was Rs. 620. As for 
the Ashe kwin lands respondents held a 
first mortgage over holding No. 53 and a 
second mortgage over holding No. 52, the 
M. L. M. R. M. Firm having a prior 
mortgage over holding No. 52 The M. 
L. M. R. M. Firm’s first mortgage over 
holding No. 52 was satisfied by the sale 
of the Thanatpyit lands, which were also 
included in their mortgage, without re- 
course to the sile proceeds of holding 
No. 52 and therefore the sile proceeds of 

(1) A. I. R. 1925 Ring. 105=2 Raag. G49. 

(2) A. 1. R. 1923 Riag. 23=5 Rang. 623. 
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bolding No. 52 as well as those of hold- 
ing No. 53 were wholly available for satis- 
faction of respondents' mortgage debt. 
Appellants hold no mortgage over any of 
the lands which were mortgaged to respon- 
dents and in respect of which respondents 
claim the sale proceeds, and since those 
sale proceeds were insufficient to satisfy 
respondents' mortgage debt, neither appel- 
lant nor any other creditor had any 
rights in respect of them. 

The only matter in which the lower 
Court’s order was mistaken is that it 
ordered appellants to pay the gross sale 
proceeds to respondents, disregarding the 
fact that the receiver had already taken 
his commission out of them. The order 
must therefore be varied by deducting 
from the sum of Rs. 1,770 the amount of 
the receiver’s commission on the sale of 
these properties. That commission 
amounted to Rs. 88-8 and therefore the 
sum payable by appellant? to respondents 
is Rs. 1,681-8. 

The receiver had, however, no right to 
any commission : vide the ruling of this 
Court in the case of B M. M. Ghettyar 
Firm V. (J Ilia Bu (2) and the rules con- 
tained in para. 307a (L) of the Burma 
Courts Manual, and therefore he must 
refund to respondents the sum of Rs 88-8 
which he has wrongly taken. On appli- 
cation by any of the other creditors who 
are interested in the matter he should be 
made to refund the balance of his com- 
mission so far as such commission was 
not paid in respect of the surplus of sale 
proceeds over the 'mortgage debt due on 
the particular lands sold. 

We note that the conduct of the insol- 
vency proceedings in the lower Court re- 
flects no credit on either the Court or the 
receiver. The Court clearly framed the 
schedule of creditors carelessly, since it 
omitted to notice that respondents had 
proved their mortgage debt and it failed 
to enter them in the schedule, and both 
the Court and the receiver seem to have 
been entirely ignorant of the provisions 
of S. 47, Insolvency Act, and of the fact 
that the receiver is not entitled to com- 
mission on the amount of the mortgaged 
money realized by the sale of the mort- 
gaged property. 

In the result the order of the lower 
Court is varied by the substitution of the 
amount Rs. 1,681-8 for'Rs. 1,770 as pay- 
able by appellants to respondents and by 
the addition of an order for the payment 
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of Rs. 88-8 by the receiver to respon- 
dents. In view of the fact that the 
grounds for the alteration of the order 
were not mentioned by appellants in the 
appeal, appellants will pay respondents' 
costs in this Court, advocate’s fee to be 
five gold mohurs. 

The respondents have hied a cross-ob- 
jection claiming that the Court ought to 
have allowed them interest on the amount 
awarded. The learned Judge in the 
lower Court considered respondents' 
claim to interest and rejected it, and we 
are of opinion that in refusing interest he 
exercised a right discretion, because res 
pondents were negligent in not seeing 
that they were brought on to the sche- 
dule of creditors. They were present at 
the sale and raised no objection to the 
sale of the properties, which were mort- 
gaged to them, free of their mortgage. 
We therefore dismiss the cross-objection 
without orders for costs. 

M.N./r.K. Order varied, 
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Oh\ht, J. 

[M^aung) Ba Than and Ap- 

pellants. 

V. 

{Maung) Setn Win and another — Res- 
pondents. 

Special Second Appeal No 548 of 1928, 
Decided on 25jh April L929. 

(a) Adverse Posieision — Defendant in pos- 
■efiion of plot of land for nearly 15 yeara 
prior to its purchase by plaintiff — It will be 
assumed, in suit brought to eject defendant, 
that his possession was adverse till date of 
conveyance to plaintiff in absence of evi- 
dence that such possession was permissive. 

Where the defendant was in possession of a 
plot of land for nearly 15 years prior to the 
purchase of the land including the plot by 
the plaiotifi and where there was no evidence 
that the poBsesaion of the defendant was per- 
missive, in a suit brought by tho plaintiff after 
purchase to eject the defendant, it will be 
assumed that possession of the defendant was 
adverse till the date of the conveyance to the 
plaintiff : Special Second Appeal No, 121 of 
1916, Rel. on. [P 171 C 2] 

(b) Evidence Act, S. 116 — Rights of ven- 
dors of plaintiff extinguished by adverse 
possession by defendant — Defendant, after 
purchase of land by plaintiff takir|^ his per- 
mission to occupy land — He is^ not estopped 
from pleading acquisition of title by adverse 
possession. 

Where the rights of the Vendors of theplain- 
tifl had become extinguished by adverse pos- 
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Besaion of plob of land by defendant for more 
than 12 years, the defendant will not be estop- 
ped from pleading acquisition of title by 
adverse possession and denying plaintiff’s title 
to plot even though the defendant, after pur- 
chase of the plot by the plaintiff had obtained 
his permission to occupy the plot. [P 172 G 1] 

E, Villa — for Appellants. 

S. Qanguli — for Respondents. 

Judgment. — The plaintiffs in the ori- 
ginal suit sued to eject the defendants 
from & small portion of land, measuring. 
*04 acre, forming part of a larger plot of 
land which they had purchased from Po 
Kyaw and Daw Unit. The map shows 
that this portion of the land is abutting 
on the creek and is presumably used by 
the defendants as a dwelling ./site. The 
trial Judge gave a decree in favour of the 
plaintiffs in the suit, whose case was that 
after he had purchased the land, the de- 
fendants obtained their permission to 
occupy this land. The learned Township 
Judge believed the evidence on this point 
and though he was of opinion that the 
defendants had been living in the suit 
land for over 15 years, since it had been 
proved beyond all reasonable doubt that 
the defendants asked the plaintiff's per- 
mission, their subsequent possession 
would not be adverse to the plaintiffs, 
however long the defendants may be in 
possession He therefore held that the 
defendants could nob claim adverse pos- 
session, even if they had been occupying 
the land for over 12 years. I am not 
sure what the learned Judge means 
exactly by these remarks, but in the result 
he gave a decree in favour of the plain- 
tiffs, as I have stated above. The matter 
was taken up in appeal to the District 
Judge, who held that the defendants had 
been in possession of the land for over 
15 years and that they could claim to 
have been in adverse possession, and, 
therefore the plaintiff’s suit must fail. 
He therefore allowed the appeal and dis- 
missed the plaintiff’s suit. The plaintiffs 
come up to this Court in second appeal. 
Their evidence is not of a very high 
quality that the defendants did ask for 
permission from the plaintiffs to occupy 
the land. What really happened pos- 
sibly is that the plaintiffs having bought 
the land told the defendants that they 
had become the owners of the land and 
wanted to remove their house, and the 
defendants possibly had replied that they 
would do so next year or so. I have 
doubts whether anything more transpired, 


but assuming that the evidence on thie 
point is as found by the Township Judge, 
the question still lemains whether the 
possession of the defendants is on that 
account permissive and whether their 
seeking permission of the plaintiffs estope 
them in denying the plaintiff’s title and 
asserting their own title to the land. 
There is ample evidence and I am on this 
point in agreement with the District 
Judge that the defendants had been in 
possession of the land for nearly 18 years. 
That is for nearly 15 years prior to the 
purchase of the land by the plaintiffs. 
It is not alleged that their possession 
originally started permissively. Though 
the presumption of law is that every pos- 
session starts legally, where a plaintiff 
wants to establish that the defendant’s 
original possession was permissive it is 
for him to prove this allegation and if he 
fails to do so. it will be presumed that 
the possession was adverse ; see Maung 
Gri V. U Shwe Oyo (l). It must be 
therefore assmumed in the absence of any 
evidence to the contrary that the posses- 
sion of the defendants was adverse till 
the date of the conveyance in favour of 
the plaintiffs. Ma Hnit, one of the per- 
sons who conveyed the land, states that 
the defendants built the house because 
the land was their own. This is possibly 
an error becsiuse the land clearly forma 
part of the holding sold by her and her 
husband to the plaintiffs, but the defen- 
dants themselves state what is probably 
true that they never asked anybody’s 
permission when they built the house on 
the land. 

It is in accordance with probabi- 
lity because in places like the place 
in question where the land is very cheap, 
no one ever thinks of asking anybody’s; 
permission when he builds a house on a 
portion of the land. If an objecting land- 
lord takes steps to eject him from the 
land, he would be thought to be very 
unneighbourly. If the defendants bad 
been in possession of the land prior to 
the purchase of the land by the plaintiffs 
for over 12 years, then the rights of the 
vendors of the plaintiffs whatever they 
were had become extinguished by oper- 
ation of S. 28, Limitation Act. The 
result would be that at the time of the 
date of the sale, the vendors of the plain- 
tiffs had no right, title or interest in the 

(l) Special Second Appeal No. 121 of 1916, 
Decided by Maung Kin, J. 
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iand. Any statemont by the defendants, 
therefore must have been made based upon 
a mistake and misconception of the legal 
rights of the plaintiffs, and such an ad- 
mission could not operate as an estoppel, 
nor could the permission if any by the 
plaintiffs to the defendants estop them 
under S. 116, Bvidenoe Act, from denying 
the plaintiff’s title. They would un- 
doubtedly be licensees but they sought 
the license under a mistake. Therefore 
even assuming that the plaintiff's evi- 
dence on this point is true, it is still 
open to the defendants to plead that they 
acquired title by adverse possession, and 
on the evidence it must be held as the 
iDistrict Julge held that they had so 
acquired title to the land. The appeal is 
therefore dismissed with costs. 

p.N./r.k. Appeal dismissed. 
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Brown, J. 

Ko Maung Nge — Appellant. 

v. 

Lalmaw — Respondent. 

Special Second Appeal No. 535 of 1028, 
Decided on 8th May 1929. 

Civil P. C., S, 1 1— Decree-holder applying 
for execution of preliminary mortgage-de- 
cree — Judgment-debtor not objecting to exe- 
cutability of decr-e and allowing it to be 
satisfied to certain extent — Judgment deb\or 
cannot be said to admit that decree could be 
executed to any larger extent. 

Although orders in exeautioa proooediags 
operate as res judioata, nevertheless the fact 
that execution has been ordered as regards a 
certain sum does not operate as res judicata 
with regard to the amount duo under tho de- 
cre3. [LM73 0 1J 

Where a decree-holder applied for execution 
of a preliminary mortgage decree for a certain 
amount and the judgment-debtor did not raise 
objection that the decree was not executable 
at all and allowed it to be satisfiad to a cer- 
tain extent, it oaunot be said that the judg- 
ment-debtor admitted that the decree could 
be executed to any Largir amount so as to hold 
that the exeeutability of tha whole decrea had 
been adjudicated upon. [P 173 G Ij 

P. K. Basil — for Appellant. 

S. Ganguli^ioT Rsspoudent. 

Judgment — In Suit No. 196 of 1925 
of the Township Court of Toungoone U. 
Tha Maung sued for a decree for Rs. 
572-8-O with costs and interest against 
the respoudeiiu, Lalmaw. He set forth in 
his plaint that his debt was secured by a 
mortgage bub that the mortgaged pro- 
perty had already besu sold for default of 
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payment of fishery revenue. He asked 
not for a mortgaged decree but for simple 
money decree. A written admission was 
filed on behalf of the defendant, and the 
Judge passed judgment to the effect that 

“There will be a preliminary mortgage do- 
cree for Rs. 572-8-0 with costs and interest at 
tho stipulated rata from the date of the suit 
till the date of payment, payable within six 
months from this date against the defen- 
dants." 

An ordinary preliminary mortgage de- 
cree was drawn up. The amount payable 
under that decree was shown to be Es- 
500 as principal, Rs. 162-8-0 as interest 
and Rs. 63 as costs, and the total was 
stated to be Rs. 825-8-0 The date of 
the decree was 17th June 1925 On 19th 
Juno 1925 U Tha Maung filed an appli- 
cation for execution. In his application 
ha stated the amount of the decree was 
Rs. 572 8-0 and the costs were Rs. 56-4 0. 
As a result of his application he realized 
a sum of R?. 450 on 30th July 1925. 
Nothing further seems to have happened 
for over two years until on 10th Sep- 
tember 1927, the present appellant Ma- 
ung Nge filed an application for execution 
as transferee of the decree from U Tha 
Maung. In his application, he showed 
the amount due under tho decree to be 
the same as on the previous application 
of U Tha Maung. This application was 
ultimately infructuous owing to ithe 
failure of both sides to appear on a day 
on which the case was fixed for hearing. 
On 3rd November 1927, tlie transferee of 
U Tba Maung filed another application 
for execution and in that application he 
showed the amount due as Rs. 662-8-0 
for principal and interest and Rs. 63 
costs. The judgment-debtor contended 
that the decree had been satisfied in full. 
The trial Court at first held in favour of 
the transferee. The judgment-debtor ap- 
pealed to the District Court and that 
Court ordered further enquiry to be held. 
The Court held further enquiry and again 
passed orders that tho decree had not 
been fully satisfied and was executable 
The judgment-debtor appealed again to 
the District Court and the learned Judge 
of that Court then for the first time dis- 
covered that the actual decree was not 
one which could be executed at all. That 
he was correct in this view, there can be 
no doubt. 

The decree is not a decree for the pay- 
ment of money, but merely an ordinary 
preliminary mortgage decree* It is olear 
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Ma On Kyi v. Ma Thauno May 


that ib is iaoapable of exeoubioa. la view 
of bhis fiadiag bhe Disbriob Courb seb 
aside bhe order of bhe bilil Coarb direob- 
iag ezeoubioQ agaiasb bhe judgcneab-debb- 
or. Agaiasb bhis order bhe presenb appeil 
has beea filed, lb is not coatended bhab 
bhe decree is in faot cipible of execution 
but it is contended that in view of the 
previous proceedings and in accordance 
with t^e general principles of res juli- 
caba, the ludginent-dehtor cannot now 
raise this question. The provisions of 
S. 11, Civil P. C., do not specifically ap- 
ply to execution proceedings, but it is 
settled law thit the general principles of 
res judicata must be followed in dealing 
with such proceedings. The contention^ 
before me is that in the execution pro- 
ceedings of 1925, the judgment-debtor 
might have opposed the execution on the 
ground that the decree was not execut- 
able at all, and Lhit as ho did not raise 
this contention and as the decree was ac- 
tually executed ib must be held that ib 
had been finally decided by that Court 
that the decree was capable of execution. 
The difficulty in upholding this conten- 
tion seems to me to lie in the interpreta' 
tion of the etfect of the previous order for 
execubiou In the 1923 proceedings bhe 
applioition shows that there was a 
money decree for Rs G31-1-0 But ib is 
clear that bhe decree holder himself has 
not claimed that the Court decided that 
that was the amount to be executed. He 
himself now claims that the decree was 
for Rs. 725-8-0 and in the circumstances 
[ do not see how ib can be held that the 
effect of the previous decision was that 
the decree was executable for any specific 
amount. Ib was not in fact executable at 
all. The judgmeut-debbor by his action 
allowed it to be satisfied to the extent of 
Rs. 450 but it cannot be contended as a 
result of that that he admitbsd that it 
oould be executed to any larger amount. 
If the principle of res judicata were ap- 
plied at all, I think it is clear that the 
plaintiff would be limited to claiming 
Rs. G34-4-0 less the amount already exe- 
onted. 

There is authority for the view 
that although orders passed in execution 
operate as res judicata nevertheless the 
fact that execution has been ordered as 
regards a certain sum does not operate as 
res judicata with regard to the amount 
due under the decree, and the amount ac- 
tually due under the decree in the present 
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ease is precisely nil. It does not seem 
to me that the previous proceedings re- 
ally decided as between the parties any- 
thing more than that the sum of Rs. 450 
oould be realized under that decree. That 
being so, the question as to whether the 
decree is further executable has not been 
adjudicated either directly or impliedly„ 
and I do not think that the principle of 
res judicata can be applied in this case* 
The appellant's remedy, if any, would ap- 
pear to be to take steps to have a proper 
decree drawn up. I dismiss this appeal 
with costs. 

p.n./r.K Appeal dismissed. 
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Rotledge, C J , AND Brown, J. 

Ma On Kyi and another — Appellants. 

V. 

Ma Thaung May and another — Res- 
pondents 

First Appeals Nos. 160 and 162 of 1928» 
Decided on 22Qd May 1929. 

(a) Buddhiit Law (Burmeie) — Adoplion— 
Monk. 

A Buroi'iisd Budhist monk cannot adopt. 

[P 174 C 1] 

(b) Buddhiit Law (Burmeie)— Adoption, 

A mutual adoption by persons who have no 
bond either by relationship or in any other 
way IS iiii^)DSSibl! [P 174 0 ll 

Zeya—[jr Appellants. 

Ba Maw — for Respondent. 

Judgment — These are two appeals 
from a judgment of the Additional Dis- 
trict Judge at PyapoQ dismissing the 
plaintiff-appellants' suits. The plain~ 
tiffs minors claim certain property aa 
theirs by reason of the faot that they 
were adopted with the right to inherit 
by one U Zawtipala, a rahan and Ma^ 
Thaik, deceased, by adoption deed. Ap- 
pellants' advocate admits that the ad- 
option of young children by a Burmese 
Buddhist monk is invalid but oonteuds 
that the joint adoption by Ma Thaik is 
quite legal. The adoption deed (Ex. A) 
in the case of Ma On Kyi runs as fol- 
lows : 

When monk U Wizaya of Rangoon said 
to monk U Zawtipala, resident of Bhamo 
Ywa Kyaung: It is very difficult for ma alone 
to bring up the girl Ma On Kyi, whom I have 
in turn obtained outright and brought up I 
wish you to bring her 'Up, jointly with Daya- 
kamagyi Ma Tbike, resident of Bhamo vil- 
lage, mutually adopt Ma On Kyi to inherit 
both good and bad inheritance and oxeout& 
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the daed in the houso oE Ma Thike at Bhamo 
village. " 

(3d.) U. Wizaya. 

The other deed (Ex. B) runs aa fol- 
lows . 

" This deed is executed on a Zayat in the 
oompound of Obo Kyaung Thayettaw Taik, 
Rangoon in respect of a girl on the 6bh Wan- 
ing, Pyathe 1281, as follows : The surviving 
mother Ma Mai Mya aEber tho death of her 
husband Maung Htnyin, says to Ko Po Kyin, 
the husband and Ma Hmen, the wife, resi- 
dents of No. 57, 11th Street, Rangoon . " As 
lb is boo burdensome for me, who am a woman 
to bring up my natural daughter, please 
bring up the said child for good as your 
daughter. Having undertaken that here- 
after there shall be nobody who will claim 
to take back the child . tho child was deli- 
vered in the presence of loeal elder, Saya Ba 
and witnesses Ma Kwe Ma, Daw li, Ko Ba 
Thaw, Ko Po Myin, and Ma Hmon, those who 
had asked for the child for good, delivered 
the child to U Zawtipala, resident of Bhamo 
Ywa Kyaung, Moulm^'ngyun Town, Myaung- 
mya District and Ma Ttfiki resident of the 
same village, with consent for adoption with 
the right of inheriting . writer U Zawtipala. 

The monk U. Zawtipala gave evidence 
at the trial. It appears that he had 
adopted a number of children, mostly 
females but they had died before reach- 
ing maturity. Ma Thaik was no rela- 
tion of his but was a supporter and is 
referred to as a “ Soon-ama. ” Accord- 
ing to the evidence on behalf of the 
plaintiff U Zawtipala, though a Fhongyi 
had inherited his share of family pro- 
perty, which was undivided and he was 
paid by other members of the family his 
share of the income of the property and 
at any rate in the latter years either 
brought paddy land in Ma Thaik's name 
on behalf of the minors or gave money to 
Ma Thaik with which to purchase land for 
the minors. We have already men- 
tioned that Mr. Zeya admitted that it 
is impossible for a Burmese monk to 
adopt children. We agree that, bound 
as a monk is by the Vinaya, such a pro- 
^ceeding is quite impossible It is ad- 
mitted that the two minor children were 
entrusted to Ma Thaik’s oare and lived 
with her. The adoption deeds have 
never been signed by Ma Thaik and the 
plaintiff’s evidence represented her 
as having no property of her own and 
being maintained by U Zawptipala. The 
adoption from the deeds on the face of 
it looks as if it were a mutual adoption, 
bub such a one would be impossible 
since there seems to have been no bond 
either by relationship or any other way 
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between U Zawtipala and Ma Thaik. In 
fact, Ma Thaik seems to have been used 
by the Fhongyi as an agent or servant. 
He could not keep the female children 
in his kyaung, or kyangdaik and accord- 
ing to his own statement he employed 
Ma Thaik and supported her as his 
agent or employee in looking after the 
two little girls. There is no evidence 
before us that Ma Thaik of her own voli- 
tion ever wished to adopt the two girls 
as her daughters with a view to inherit 
la fact we have never come across a case, 
where two persons _unconnected with 
each other either by relationship or 
marriage purported to adopt and became 
the parents of minor children. The 
only question argued before us was that 
of the adoption of the two minor ap- 
pellants by the late Ma Thaik. An is- 
sue was framed namely : “ was Ma Thaik 
a trustee or benarnidar of the plain- 
tiff‘i> *’ This was not argued probably 
for the reasons given on p. 3 of the judg- 
ment appealed from, which shows that 
the appellants’ advocate in the trial 
Court abandoned the plea that the pro- 
perties in dispute belong to the minor 
appellants absolutely in their own right 
and that Ma Thaik was only their 
trustee or benarnidar. The learned 
Judge goes on to say : 

" Ha prays only for a declaration that the 
proparties belong to the plaintiffs as the sola 
heirs of the deoeased Ma Thaik, being her 
adoptive] daughters. There is therefore no 
uesessity for us now to give a decision on the 
fourth issue. " 

The position then is that the plain- 
tiffs have failed to establish that they 
were adopted with a right to inherit by 
Ma Thaik. It is also clear that while 
U Zawtipala purported to adopt them, 
in fact he could do nothing of the kind. 
That being the case, their suit was 
rightly dismissed by the trial Court. 
These appeals are dismissed with costs. 

p.N./r.k. Appeal dismissed. 
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Rutledge, 0. J., and Brown, J. 

Abdur Rauf Chowdry — Appellant. 

V 

N, P. L. S. P. Chettyar Firm — Rea- 
pondeats. 

First Appeal No. 236 of 1926, Decided 
OQ SObbv January 1929, against the judg- 
ment of original aide in Civil Regular 
No. 364 of 1926. 

Rangoon Municipal Act (6 of 1922), S. 192 
— Mortgage not notified to corporation — 
Property told for default in payment of pro- 
perty tax'— >Purch Bier even after inititution 
of suit on mortgage gets it free from mort- 
gage— Lis pendens does not apply — Burma 
Land and Revenue Act (2 of 1876), S. 47 — 
Transfer of Property Act, S. 52. 

A mortgagee who had given no notice of 
hiB mortgage to the municipal corporation 
filed a suit on hia mortgage. In the mean- 
while the property wa<i sold under Burma 
Land and Riv^nuo Act, S. 47 by the corpora- 
tion after due notice to the mortgagor, for 
non-payment of propirty taxes. Mortgagee 
joined the auction purchaser as defendant. 

Held : that the property was sold free from 
the mortgage because the tax in respect of 
which the default was made was a property 
tax and the corporation were entitled to pub 
into force the summary method given in the 
Lower Burma Land -and Revenue Act against 
the immovable property itself, which was 
quite independent of_ any remedy against the 
defaulter personally A. I. R. 1927 Rang. 283, 
Appr. [P 17G 0 IJ 

Held further: that the doctrine of lia pen- 
dens does not apply to this case at all, as it 
would indeed be a dangerous extension of the 
doctrine to hold that neither Government nor 
a local body could recover its taxes or rates 
from a defaulter so long as a law suit was 
pending between the defaulter and some of his 
other creditors. [P 176 0 1] 

K. G. Bose— for Appallant. 

S. C. Da<i — for Respondenba. 

Judgment. — This is aa appeal from 
the judgment and decree of the original 
side of this Court. The facts are as 
follows: 

By a registered deed (Ex. B), dated 7th 
December 1922, one Ma Aye Nu alias 
Fatima Bi Bi mortgaged to the respon- 
dent 6rm for Rs. 3,000, premises known 
as No. 190, F Street, Tatmye Quarter, 
Rangoon. The mortgagee did not give 
any notice of his mortgage to the Ran- 
goon Corporation. The mortgagor made 
default in paying the property- taxes from 
the second quarter of 1925 to the fourth 
quarter of 1926. After due notice to the 
mortgagor, the premises were proclaimed 


for sale by Ex- 2, dated 9th April 1927, 
which stated that the sale would take 
place on the spot on the morqing of 26th 
April 1927. The proclamation is stated 
to be under S. *47, R. 95, Direction 175 
of the Lower Burma Land and Revenue 
Act. 1876. The proclamation further 
stated that 

'*the Tight offered for sale will be free from all 
eacumbranoea created over it, and from all 
subordinate Inbesesti derived from it, except 
such aa may be expressly reserved by me at 
the time of sale.” 

The bailiff of the corporation con- 
ducted the sale, which was knocked down 
to the appellant for Ra. 700 on 26bh 
April. 

We may here note that the respondent 
hied his mortgage suit against the mort- 
gagor and her husband on 22nd July 
1926. If he had made any enquiry he 
would have found that the taxes had not 
been paid on the mortgaged premises for 
over a year, and, by nob having given 
notice of his mortgage to the corporation, 
the latter had no means of giving him 
notice of the mortgagor's default. After 
the sale the respondent amended his 
plaint, joined the auction-purchaser and 
pleaded fraud and collusion, while the 
auction-purchaser became the benamidar 
of the mortgagor. 

The learned trial Judge makes an 
initial mistake in the beginning of his 
judgment by saying that the appellant 
"was the purchaser of the property at a 
Court auction sale." If this had been an 
ordinary Court auction sale, all that 
could be sold in execution was the right, 
title and interest of the judgment-debtor. 
On the face of the record, this was not a 
Court auction sale at all, but a sale under 
S. 47, Lower Burma Land and Revenue 
Act, which provides a summary method 
of proceeding against the land itself 
where the revenue officer finds that 
there exists 'any permanent, heritable, 
and transferable right of use and occu- 
pancy by selling it at a public auction. 
By 8. 194 (1), Rangoon Municipal Act, 
1922 

"any arrears of tax or any fee or other money 
claimable by the corporation under this Act 
may be recovered as if they were arrears of 
land revenue.” 

Cases have arisen in which the Courts 
have refused to construe similar words 
as giving a local body or the income-tax 
authorities the right to resort to the 
summary method by the sale of immoy- 
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able property for the resovery of daas of 
a personal nature. 

On this question we have been referrei 
to a lucid judgmeit of Ohari, J., in the 
case of R M, V. V. M. CheUyar Firm v. 
M. Suhranianiam (l). On p. 466 {of 5 
Rang ) the leirnai Julga after reviewing 
a number of a oisea, observes: 

"1 am, (jberaCore, cE opinion that, so iar as 
"proparby-taxeB," "as defined in S. 80, City 
of Rangoon Municipal A:3t,' are oonoerned, 
it is open to the properly authonzjd officer of 
the municipality to direct the recovery of 
arrears in the manner prescribed by Ss. 4G 
and 47, Durma Ijand and Rivenue Act, and 
that, to a sale held under these sections the 
provisions of S. 48 of tha Act will apply. I 
am strengthened in the conclusion I have 
arrived at by the fact, to which my attention 
has been drawn by the learned advocate for 
defendant 2, that the provisions of the Burma 
Municipal Act and the Burma Town and 
Village Lands Act whereby lands paying mu- 
nicipal taxes are exempted from land tax, in 
lieu of the capitation tax, show that the mu- 
nicipal "property-taxes*' were meant as a kind 
of substitute for land tax, and that the legis- 
lature intended to put the municipal "pro- 
perty-taxes" in the sama position as land 
taxes." 

I We are of opinion that the view is 
jeorreeb. The learned trial Judge bases 
jbia judgment in the main on the doctrine 
|of lis pendens. We do not consider that 
|the doctrine applies to this case at all. 
lit would, indeed, be a dangerous exten- 
sion of the doctrine to hold that neither 
Grovernraent nor a Local body could re- 
Qover its taxes or rates from a defaulter 
iso long as a law suit was pending bet- 
iween the defaulter and some of his other 
'creditors. For the reasons already given 
Iwe are of opinion thaii when as in this 
case the tax in respect of which the 
{default is made is a property tax the 
icorporatioQ are entitled to put into force 
the summary method given in the Lower 
Burma Land and Revenue Act against 
the immovable property itself, which is 
quite independent of any remedy against 
the defaulter personally. 

The only question remaining is: Has 
the respondent established fraud and 
oolluaicn on the part of the auction-pur- 
chaser and the mortgagor ? In our opin- 
ion he has completely failed. The only 
witness called on bis behalf is his clerk, 
Shanmugam. In examination-in-ohief he 
says: 

^'1 think she, (the mortgagor), had pur- 
chased it in the name of defendant 4. 1 say 
this because defendant 4 is related to defen- 
dant 1." 
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In cross-examination he admits that 
he does not know personally how defen- 
dants 1 and 4 are related; that he has no 
personal knowledge ab3ut the sale of the 
house by the corporation; and that he 
has no witnesses to show that the house 
was purchased by defendant 1 in the 
name of defendant 4. The appellant 
denies that he is in any way related to 
the mortgagor or her husband. He ad- 
mits that she occupies one of the rooms 
of the building and pays him Bs. 15 a 
month as tenant. The corporation bailiff, 
Maung Aung Hla, who held the auction 
sale, states that the house was an old 
house, worth about Bs. 1,000. Accepting 
this as the value of the house, Rs. 700, 
at an auction sale for non-payment of 
rates, seems to be a very fair price. 

The appellant states that he went to 
Pazundaung on the morning of the auction 
casually and there saw a man beating a 
gaung. This is not very likely ; and, if 
the respondent had had any evidence 
connecting the appellant with the mort- 
gagor, this would be of some weight. 
But in the absence of any such evidence, 
and in view of a reasonable price having 
been paid, this admission is quite inade- 
quate to base a finding of fraud and 
collusion There is no reason whatever 
for thinking that there had been collusion 
on the part of the officers of the corpora- 
tion. They had been more than usually 
forbearing in respect of their unpaid 
taxes. The respondent's oleik admits 
that in other cises his firm had given the 
corporation notice of their mortgages, 
and, in our opinion, they have only 
themselves to blame for not doing so in 
this case and for not making any enquiry 
as to whether the rates were being paid. 
We accordingly allow the appeal and 
dismiss the suit, so far as the appellant 
is concerned, with costs in both Courts, 

M.N./rk Appeal allowed. 


(1) A. I. R. 1927 Rang. 2691=5 Rang. 458. 
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Rutledge, 0. J., and Maung Ba 
AND Heald, JJ. 

Emperor 

V. 

Chit Pon and another — Aooused. 

Criminal Revng. Nog. 334-A and 335-A 
of 1929, and Criminal Ref. No. 38 of 
1929, Decided on 12fch June 1929, againgfc 
order cfi Sub-Divisional Mag. Taik Kyi, 
D/- 13fcb December 1928. 

:«( ^ CriminAl P. C., S. 423 fl) (b)— Sub- 
■titution of 30 itripei for 3 monthi' rigoroui 
impriBonment ii enhancement — Burma Act 8 
of 1927. 

SubBtitutioa ot a aenbence of 30 atripei for 
a aeatanco of one year's rigorous imprison- 
ment or more or a aubabitubion of a sentence 
of 25 stripes for a sentence of nine moncha* 
rigorous imprisonment or more or a substitu- 
tion of a BontenoQ of 20 stripes for a sentenoe 
of six months' imprisonment or more is not 
ordinarily an enhancemenc of sentence with- 
in the meaning of S. 423 (l) (b) and in the case 
of a person under 16 years of age the substitu- 
tion of a sentence of 15 stripes for a sentence 
of Imprisonment for six months or more or a 
Bubatitubion of a sentence of 10 stripes for a 
sentenoe of imprisonmeut for throe months 
or more is not ordinarily an enhancement of 
sentence. 

Bub the substitution of a sentence of 90 stripes 
for a sentence of three months' rigorous im- 
prisonment is an enhancement and therefore 
an illegal sentenoe under S. 423 (1) (b) , 2 
Weir 487 \ G D Ij. R. Ap, 93 ; not Foil, Rat. 
Un. Cr. C. 131 ; 17 All 07, 23 Bom. 439. 27 Cal, 
175 , 30 Mad. 103 [F.B.) ; 3G All 483, Ref. 

[P 179 C 1, 2] 

Govt Advocate — Amicus Curiae 

Opinion. — In Cr Trial No 155 of 
1928 the Sub-Divisional Magistrate of 
Taik Kyi sentenced an offender to one 
year's rigorous imprisonment under S. 
326, I. P. 0., and on appeal the Sessions 
Judge altered the sentence to one of nine 
months' rigorous imprisonment and 30 
stripes under the Whipping (Burma 
Amendment) Act of 1927. In Criminal 
Trial No. 179 of 1928 the same Magis- 
trate sentenced an offender to one year's 
rigorous imprisonment under S 324, 
I. F. C. and on appeal the Sessions Judge 
altered the sentence to one of nine 
months’ rigorous imprisonment and 30 
stripes under the said Act Both the 
oases came before this Court in revision, 
and the learned Judge before whom they 
oame raised the question whether the 
alteration of the sentences by the Ses- 
sions Judge amounted to an enhancement 
of the sentences within the meaning of 
1929 R/23 k 24 
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S. 423 (l) (b) of the Code. That section 
empowers an appellate Court in an 
appeal from a conviction to alter the 

nature of the sentence " but 

□ot so as to enhance the same." 

The learned Judge referred the follow- 
ing questions : 

(1) When an offence is punishable by 
whipping in addition to imprisonment 
can an appellate Court in face of the 
provisions of S. 423, Criminal P C , 
that a sentence, if altered must not ba 
enhanced, commute the whole or any 
portion of a sentence of imprisonment 
inDo whipping ? 

(2) If it does so commute a portion of 
the imprisonment how many months’ 
rigorous imprisonment shall be regarded 
as equivalent to 30 lashes ? 

The actual question which arises on 
the two cases is not quite so general as 
the questions referred, since it is only 
whether or not, a substitution of 30 
stripes for three months’ rigorous im- 
prisonment amounts to an enhancement 
of the sentence. There is nothing in 
the Code of the Criminal Procedure or 
in the Whipping Act to show how many 
stripes are to be regarded as equivalent 
to a particular period of imprisonment, 
but S. 395 of the Code says that if a 
sentence of Whipping is wholly or parti- 
ally prevented from being carried out, 
because the accused person is medically 
certified to be unfit to undergo the sent- 
ence or the remainder of the sentence 
of Whipping, the Court which passed 
the sentence may sentence the offender 
in lieu of whipping or in lieu of so much 
of the sentence of whipping as was not 
executed, to imprisonment for any term 
not exceeding 12 months in addition to 
any other punishment to which he may 
have been sentenced for the same offence. 
This provision of law suggests that the 
legislature regarded a sentence of 12 
months’ imprisonment as the maximum 
sentence of imprisonment which could 
be substituted for whipping. 

In 1871 in the case of Queen v. Banda 
AH (1) where an offender had been sent- 
enced by a Magistrate to 6 months’ ri- 
gorous imprisonment and to 20 stripes 
and the appellate Court finding that the 
sentence of whipping was illegal, sub- 
stituted for it a sentence of 3 months’ 
rigorous imprisonment in addition to the 
sentence of six months’ rigorous impri- 

(1) 6 Bang. L. R, Ap. 95. 
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Bonmenb, a Banoh of the High Courfc of High G^urt of Bo:abay whioh deaU with 


Oaloutta held that the alberatioa of the 
eentenoe of Whipping to a senbenoe of 
Miree months B. I. was illegal. A per- 
usal of the Judgment shows that so fir 
as the learned Judge who gave the rea- 
sons for the deoisLon was conoernei the 
raiiio decidendi was not merely that the 
substitution of any sentence of imprison- 
ment for a sentence of Whipping amounts 
to an enhancement of the sentence, but 
also that because the sentence of whip- 
ping passed in that pirticular case was 
illegal and was therefore in the opinion 
of the learned Judge ' an absolute nul- 
lity,” no sentence of any kind could be 
substituted for it without enhancing 
the original sentence On the question 
whether the substitution of imprison- 
ment for a legal sentence of whipping 
amounted to an enhancement of sentence 
the learned Judge said that whipping 
and imprisonment are things dissimilar 
in nature and that things dissimilar in 
nature do not admit of any direct com- 
parison with one another, and that if 
there is no fixed scale or standard by 
which the comparison can be made, the 
task must be given up as hopeless, and 
that because the legislature has not sup- 
plied us with any data from which the 
eomparative severity of the two sent- 
ences can be determined it is impossible 
to say how many strokes of the oat-o'- 
nine tails would be equivalent bo a sent- 
ence of rigorous imprisonment for a 
given period of time, so that it is im- 
possible to say that the substitution of 
imprisonment for whipping is not an 
enhancement of sentence. 

The next case cited Queen Empress v. 
Tharekhan (2) was decided in 1897. In 
tphat case the offender was sentenced to 
a fine of Bs 50 with 45 days’ B. I in 
default. He appealed and the appellate 
Court sentenced him to 50 lashes in lieu 
ef the remainder of the berm of imprison- 
ment which he was undergoing for default 
in payment of the fine. S 280 of the 
Act 10 of 1872, whioh was the Criminal 
Procedure Code, then in force allowed 
the appellate Court to enhance the sen- 
tence in an appeal from a conviction, 
and therefore the question whether the 
substitution of whipping for imprison- 
ment involved an enhancement of the 
sentence does not arise. The Bench of the 


the case said 

*' Tha priaonor by appaaling aubjaotad him- 
self to t;h3 rUk .... bo aa alborcitioa of 
tha aanbenca uadar S. 279, evaa though that 
alteTftbiou should invoWo &a aahinced puuiah- 
m3at. . . . But in altariDg tha santanca 

tha District Magiabrata was bound to aubabi- 
tuta tha whipping for tha fiaa .... Ha 
could not legally awari whipping iu liau of 
tha remiiniQg barm of impnaonmaat, which 
itaalf WAS to ba audaroi only in default of 
pAymant ol due, thus bacomiag tha liability 
of tha punishmaut to a levy of tha dua, which 
would oouatituta a double puniahmaat. " 

That decision is of no help in deciding 
the present reference. 

The only other oxse citel in the text 
boDks or before us is the oise of Appu (3), 
which was before tha High Cjurb of 
Madras in 1897. In that case the appel- 
late Cjurt had set aside part of the sen- 
tence of imprisonment passed by the 
Magistrate, had then substituted a sen- 
teuce of whipping for the part of the 
sentence of imprisjnmenb whioh it set 
aside, and had subsequently passal a 
sentence of one week's imprisonment in 
lieu of whipping presumably beciuse the 
offender was medically certified to be 
unfit to be whipped. The beach which 
dealt with the case said 

” Tha Bauteuca of whippiug ia clearly illegal 
ai it amouuta to an auhaucamint of saatauca. 
It follow? that tha impriaoamaub for a waak ia 
lieu of thD whipping ia alao illegal. Tha aau- 
toncBs are accordingly set aside. " 

That was the whole of the Juigmeib 
anl it suggests that a seutenoe of whip- 
ping passed by an appellate Court as 
such in substitution for a sentence of 
imprisonment always involves enhance- 
ment of the sentence. If that case anl 
Bania Alls case (L) were both rightly 
decided it would seem to follow that both 
the substitutions of whipping for im- 
prisonment involve an enhancement of 
sentence. It would follow also that the 
power to alter the nature of the sentence, 
expressly given in general terms by S. 423 
of the Code is so restricted that it cannot 
in any case be ever so as to alter a sen- 
tence of whipping to one of imprisonment 
or a sentence of imprisonment to one of 
whipping. 

There is a large number of deoisions 
whether the substitution of a sentence of 
fine for part of a seaten3e of imprison- 
ment amounts to an enhancement of the 
original sentence but au examination of 

(3) 9 Weir 487. 


(2) Rat. Un. Or. 0. 131. 
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^hose oases e. g. Queen Empress v. Ishri 
'( 4 ), Queen Empress v Chagan J agannath 
KS), Bakhal Baja v. Khirode Prosad 
Dutt (6), Bhakthavatsalu Naidu v. Em^ 
,peror (7), Emperor v. Mehar Chand (8) 
seems bo throw little light on the subject 
•of the present reference. The learned 
■Judges who decided Appu s ease gave no 
reasons for their deolaion, and the only 
reasons given in Banda All s case (1) 
were tlyat it is impossible to compare 
the severity of sentences of whipping and 
imprisonment and that because the legis- 
lature has not supplied any data for such 
•comparison, the substitution of any sen- 
itence of imprisonment for any sentence 
of whipping must be regarded as an 
'Onhancemenb of the original sentence. 

There is no express provision of law 
which prohibits an appellate Court from 
^passing a sentence of whipping in appeal. 
There is nothing in the Whipping Act 
■or in the Code apart from the provision 
against enhancement of sentence, which 
forbids it. It was said in Chagan Jagan- 
naih's case (5) that a sentence of fine is 
always considered lighter than a sentence 
of imprisonment and if it is possible to 
•compare the severity of fine as a punish- 
ment with imprisonment as a punish- 
ment, and it may be noted moat Magis- 
trates make thai comparison almost 
daily, there seems to be no reason why 
it should not be possible to compare the 
severity of whipping with that of impri- 
sonment. The foundations of the reason- 
ings in ^2^5 case (I) would dis- 

appear if there were some scale or stan- 
dard by which the comparison could be 
made. The only standard which the 
Legislature has provided is that given in 
S 395 of the Code, which says that a sen- 
tence of more than one year’s imprison- 
ment must not be substituted for a sen- 
tence of 30 stripes. But there is no 
reason, why we, as a Full Bench of the 
Sigh Court, should not follow the ana- 
logy of that standard, and say for the 
information of the Judges of this Court 
and of the lower appellate Courts that 
in the case of adults we do not regard the 
|Substitution of a sentence of 30 stripes 
Ifor a sentence of one year’s rigorous 

(4) [1894J 17 All. 67=(1894) A.W.N. 202. 

(5) [1899] 23 Bom. 439. 

(6) [1900] 27 Cal. 175. 

(7) [1907] 30 Mad. 103 (F.B.). 

48 ) [1914] 36 All. 485^24 LC. 607=12 A.L.J. 

827. 
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imprisonment or more, or a substitution 
of a sentence of 25 stripes for a sentence 
of nine months’ rigorous imprisonment, 
or more, or a substitution of a sentence 
of 20 stripes for a sentence of six months’ 
imprisonment or more, as being ordinarily 
an enhancement of sentence, within the 
meaning of S. 423 (I) (b), Criminal P. C , 
and that in the case of a person under 
16 years of age we do not regard the 
substitution of a sentence of 15 stripes 
for a sentence of imprisonment for six 
months or more, or the substitution 
of a sentence of 10 stripes for a sen- 
tence of imprisonment for three months 
or more, as being ordinarily an enhance- 
ment of the sentence. We do not 
consider it necessary to deal with sen- 
tences of less than 20 stripes in the case 
of adults, because the Court has already 
said that experience has shown that in 
this province the minimum sentence 
which is likely to be effective in the case 
of an adult is 20 stripes. We accordingly 
answer the question which arises on the 
reference by saying that we regard the 
substitution of a sentence of 30 stripes 
for a sentence of three months' rigorous 
imprisonment as an enhancement and 
therefore as an illegal sentence under 
S. 423 ( 1 ) (b) of ths Code. 

P.N./r.K. Beference answered. 
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Heald, j. 

Ma Thaing and others — Appellants. 

V 

Maung Chit On and others — Bespon- 
dents 

Special Second Appeal No. 266 of 1928, 
Decided on 4th February 1929, against 
judgment and decree of Dirt, Judge, 
Magwe. 

(aj Transfer of Properly Act, Si 59 and 60 
— Suit for redemption muit fail if mortgage 
cannot be proved being unregiitered — Regii- 
tration Act S. 49. 

The basis of suit for redomption of a mort- 
gago 13 the mortgage alleged and if by reason 
of aome provialon of law the mortgage cannot 
be proved the auit must fail. 

Where it waa clear that the mortgage which 
was alleged to be poaaesaory could not be pro- 
ved becauae there waa no registered instru- 
ment, but the mortgagee who never obtained 
poaaeBBion and had no interest in the property 
admitted it. 

Held, that the mortgagor's suit for redemp- 
tion of a poaaeaaory mortgage and foi poasaa- 
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Hion of the mortgaged property on the* footing 
of redemption of that mortgage was bound to 
fail because they could not prove the mortgage. 
The admission of the mortgagee could not bind 
the other claimants and it was no admission'of 
the alleged possessory mortgage 8 L. B. R. 334, 
Rel. on. ■ [P 180 G 2. P 181 G IJ 

(b) Civil P. C., O. 6, R. 17 — Subalitution of 
one cause of action for another is not allowed. 

No power has yet baen given to enable one 
distinct cause of aetion to be substituted for 
another by amendment of a plaint A. I. R. 
1922 P. C., 249, Foil. [P 181 G Ij 

Eyaw Din — for Appellants. 

Judgment — Appellants, as mortga- 
gors of a piece of land, sued to redeem 
that land on an allegation that they had 
mortgaged it to respondent 1 for Bs. 143 
on 28th May 1923. They said that the 
mortgage was possessory and that they 
put respondent 1 into possession of the 
land under the mortgage. They joined 
respondents 2 and 3 who seem to be hus- 
band and wife, as being persons to whom 
respondent 1 had sub-mottgaged the land 
by possessory mortgage, and they also 
joined respondent 4 as being a person to 
whom respondents 2 and 3 had similarly 
sub-mortgaged the land. They claimed 
to be entitled to redeem the land from the 
respondents for Er. 143. 

Bespondent 1 admitted that appellants 
had mortgaged the land to himforBupees 
143 but said that he had never been put 
into possession of the land, and that at 
the time of the mortgage it was in the 
possession of respondent 2. Bespondent 2 
said (ihat the land did not belong to appel- 
lants at all but belonged to one Ma Ngwe 
and her daughter Ma Sein who mortgaged 
to his parents for Bs. 143-8-0 on 12th Feb- 
ruary 1880 by a registered deed which he 
produced. lie said further that ho and 
his mother Ma Min Thon mortgaged the 
land to respondent 4 for Bs. 200 about 
1921. Bespondent 4 said that he received 
the land on mortgage with possession for 
Bs. 200 from respondents 2 and 3 and Ma 
Min Thon on 15th June 1921, but he does 
not seem to have produced any mortgage 
deed or documentary evidence of . the 
mortgage or to have taken any further 
part in the litigation. 

The trial Court said that because res- 
pondeat 1 admitted appellant's mortgage 
it was unnecessary for appellant's to prove 
the mortgage and that it could be recog- 
nized by the Court in spite of the fact 
that the deed by which it was supposed 
to be effected was unregistered. The 
learned Judge found that the land in suit 
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belonged to persoas'whom the appellants 
represented, that it was mortgaged by 
them to respondent 2 and his mother Ma^ 
Min Thon, that that mortgage was re- 
deemed and on redemption, by reason of 
a partition of the estate to which it be- 
longed, the land passed to the appellant 
Ma Le as owner, that Ma Le then re- 
mortgaged it to respondeat 2 for Bs. 243 
that two years later Ma Le redeemed it 
from respondent 2 and mortgaged it to the 
respondent 1 for Bs. 143 and that appel- 
lants were entitled to redeem it from the* 
respondents and to recover possession ol 
it from them for Bs. 143. 

Bespondents 2 and 3 appealed against 
that decision on the grounds that th& 
lower Court ought not to have recognized 
appellant's mortgage which was admit- 
tedly not effected by registered deed, that- 
the admission of the mortgage by respon- 
dent 1, who had admittedly never been irh 
possession of the property, could not bind 
them or prejudice their rights, that tbere< 
was no issue and no evidence that the land 
came to their possession from respondent- 
1 ‘and that the evidence did not account 
for their having remained continuously 
in possession of the land for about 
50 years The lower appellate Court said 
that in view of the fact that respondent 1 
had never been in possession of the land 
although the mortgage to him was alleged 
to be possessory, his admission of the 
mortgage could not bind the other respon- 
dents, and that as against those other res- 
pondonts-appellants could not bo allowed 
to prove their mortgage because it was 
not registered, and accordingly dismissed 
appellant's suit. 

Appellants appeal on grounds that the 
lower appellate Court was wrong in bold- 
ing that they could not sue to redeem an 
unregistered mortgage and ought to have 
held that in equity they were entitled to 
redeem. The case is similar to the Full 
Bench case oi M a Tive v. Maung Lun (1) 
where the learned Chief Judge said: 

'The basis of suit for redemption of a 
mortgage is the mortgage alleged and if by 
reason of some provision of law tHo mortgage 
cannot bo proved it appears to me that the suit 
must fail." 

In this case it is clear that the mort- 
gage cannot be proved because there was 
no registered instrument. The admission 
of respondent 1, who has now no interest 
in the property, cannot bind the other 

(1) [1916] 8 L. B. R. 334=33 I.O. 163=9 Bur. 

L. T. 114. 
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respondents, and in any case it was not an 
admission of the mortgage on which appel- 
lants sued since it is not an admission of 
a possessory mortgage The appellant's 
suit for redemption of a possessory mort- 
gage and for possession of the mortgaged 
property on the footing of redemption of 
that mortgage was bound to fail because 
they could not prove the mortgage, and 
wag rightly dismissed. 

When the ruling mentioned above was 
brought to the notice of appellant's learned 
advocate, he claimed that he still ought 
even on second appeal, to be allowed to 
amend his plaint so as to convert his suit 
into a suit for possession on the strength 
of his legal title. The decision of their 
iLordshipsof the Privy Council in the 
lease of Ma Shewe Mya v. Mo Ilnaung (2) 
I that 

rno pow^er has yet baoa given to enable one 
Idietinct causa of action to be substituted for 
lauother" 

is sufficient answer to this claim. The 
appeal is dismissed. 

M n/.R.K. Appeal dismissed. 

<2) A. I. R. 1922 P. C. 249=48 Gal. 832=48 I- 
A. 214. 
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Chari and Mya Bu, JJ 

Ma Ngiue Ilmon and others — Appel- 
lants. 

V. 

Maung San Yauk and others — Res- 
pondents 

Civil Miso. Appeal No. Ill of 1929, 
Decided on 23rd April 1929, against de- 
<jision of DLst. Court, Toungoo, in Civil 
Appeal No. 36 of 1920. 

(a) Evidence Act, S. 63 — Traniaction in 
nature of relinquiihment — Agreement to re- 
linquish unregistered but enforceable under 
the doctrine of pari performance — Secondary 
evidence of its contents may be given if it is 
Jost. 

Where the tranBaotiou is in the nature of 
a relinquishment and where it may be regar- 
ded as an agreement to relinquish on oartain 
iconditlons by applioation of principles of part 
performanoQ the document containing the 
transaction although unregistered is admis- 
sible in evidence to prove the agreement and 
'the possession given under it and so when it 
as lost secondary evidence of its contents 
snay be proved for the purpose : A. I. R, 1924 
Hang. 214, Ref. [P 181 G 2] 

(b) Part performance — Invalid agreement. 

Where there is no valid and binding agree- 


ment, prinoiples of part performance are of 
no avail. [P 181 G 2] 

P B Sen— for Appellants. 

Lambert — for Respondents. 

Judgment — There is one point on 
which 1 do not agree with the learned 
District Judge and that is where he ob- 
served that the document, the terms of 
which defendants sought to prove and 
which was said to have been lost or de- 
stroyed by white ants being unregistered, 
its terms could not be proved by oral 
evidence The transaction alleged is in 
the nature of a relinquishment and it was 
compulsorily registrable. But the princi- 
ples of part performance propounded in 
My at Tha Zan v. Ma Dun (1) are ap- 
plicable, and the transaction may be re- 
garded as an agreement to relinquish on 
certain conditions. The document would 
be admissible to prove the agreement 
and the nature of the defendant's pos- 
session, and where the document is pro- 
ved to have been lost or it cannot be 
found, secondary evidence of its con 
tents may be proved for the purpose. Save 
and except this, I think the decision of 
the learned District Judge appears to be 
correct According to Ma Ngwe Hmon 
those who relinquished were San Yauk, 
Po Ma, Po Byu, Hla Ma and Po Kyu. 
San Yauk and Po Ma are two of the 
plaintiffs. Ilia Ma is the mother of the 
first three plaintiffs, while Po Byu and 
Po Kyu and the defendants. The agree- 
ment was of the most perfunctory nature 
Hla Ma was not an heir herself, and the 
learned advocate for the appellants ad- 
mitted that the alleged transaction could 
nob be binding on the first three plain- 
tiffs, who are said to he minors at the 
time. There is no reason why Po U 
should have been left out of considera- 
tion except that he happened to be Po 
Kyu’s elder brother Thera was no con- 
sideration for the benefits received by 
the defendants Po Ku and Po Byu, so in 
this case the principle of part perform- 
ance could be of no avail. Farther 1 
agree with the learned District Judge 
that San Yauk and Po Ma were not con- 
senting parties. In all the circum- 
stances of the case, it is impossible to 
believe that there was a valid and bind-, 
ing agreement on the plaintiff's part. 

What the defendants could m law 
rely on was an agreement to relinquish. 
None of the pla in biffs _ever_ admitted^ 
(1) A. I. R. 1924 Ring. 214=2 Rang. 285. 
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that there was a relinquishment or 
agreement to relinquish The fact that 
they sued shows that the plaintiffs would 
not acknowledge the existence of any 
agreement to relinquish or any relin- 
quishment. There is nothing from which 
any admission on the part of any of the 
plaintiffs may be inferred either before 
or after the framing of issue. The trial 
Court was wrong in applying the pro- 
visions of S. 58, Evidence Act. There 
was nothing to relieve the defendants 
from the burden of proving the relin- 
quishment or agreement to relinquish, till 
they called 3an Yauk and Fo Ma as their 
witnesses, and even then San Yauk and 
Po Ma did not say that there was a valid 
agreement or relinquishment. The mere 
admission of their having signed the 
document is not an admission that there 
was in fact a relinquishment or agreement 
to relinquish I see no sufficient reason 
to interfere with the order under appeal. 
I therefore dismiss the appeal with costs 
Advocate's fee 3 Gold Mohurs 
PN./r.K. Apveal dismissed. 
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Brown, J. 

A. R. S. Subramamn Chettyar — Ap- 
pellant. 

V. 

K. Moses — Bespondent. 

First Appeal No. 66 of 1929, Decided 
on 6th May 1929, against judgment of 
of Sm C. 0. Judge, Bangoon, in Civil 
Suit No 4144 of 1927. 

(a) Civil P, C , S. 11 — Decree-holder making 
application for execution of decree for cer- 
tain fum — That lum paid up — It ii inequit- 
able to allow him to make another applica- 
tion aiking for further lum — In application 
made for execution of decree, intereit in- 
serted and scored out and deletion accepted 
by decree- holder— He ii not entitled to make 
another application to execute decree for 
intereit — Civil P. C., O. 21, R. 11 (2). 

It IB inequitable that a decree-holder should 
be able to put in an application stating that 
a certain sum was due under a decree and 
asking for the arrest of a judgment-debtor 
under that application and when that amount 
IB paid up to put in another application for a 
farther Bum. 

Where in an application made for the exe- 
cution of a decree, interest was inserted and 
then scored out and the deletion was ac- 
cepted by the decree-holder, that amounts to 
wairer of the claim to interest and the decree- 
holder is not entitled to make another applioa- 
"tion to execute decree for intotest.fP 183.0 1] 

(b) Civil P. C., S. 11 — Res judicata. 


General Principle of res judicata applies to 
execution proceedings, apart from the provi- 
sions of S. 11. [P 183 C ll 

C.K. Tamhe—lor Appellant. 

P. B. for Bespondent. 

Judgment. — On 2nd September 1927^. 
the appellant Chettyar obtained a de- 
cree against the respondent for the sumi 
of Bs 1,704-8-0 with costs. He^receivecT 
towards satisfaction of this decree a aumi 
of 1800 by instalments paid out of Court.. 
On 13th December 1928, he filed an ap- 
plication in execution for the arrest and 
imprisonment of the judgment-debtor. 
According to the statement of claim ia 
that application filed by him, the am- 
ount still due under the decree was Bs. 
165 8-0. This sum was paid into Courfc 
by the judgment-debtor, and the case* 
was closed on 8th January. On 17tlr 
January, the appellant filed a further 
application again asking for the arrest 
and imprisonment of the judgment-deb- 
tor. In this application he claimed that 
a sum of Bs. 101-6-3 was due under the- 
decree as interest accrued since the date of 
the decree. The trial Judge noted oi> 
this application : 

“In .former applicatiou, interest inserted 
and then scored out. That amounted to 
waiver. Judgment-debtor satisfied the full 
claim in that application. This application 
is dismissed. Let full satisfaction bo entered 
up.” 

The appellant then filed a review ap.- 
plication in the Small Cause Court, ii> 
which he stated that the scoring out of 
the interest was done by a clerk of the 
Court This application was rejected 
and he then came to this Court on ap- 
peal. He has filed an affidavit to tho 
effect that when he filed the first ap- 
plication in execution he did ask th» 
advocate’s clerk to enter interest in the* 
application. The clerk of the Small Cause- 
Court, however, suggested that ioteiest 
would not be allowed without a detailedi 
statement and scored out the figures Bs. 
101-6-3 put against interest. There was 
originally an entry of this interest on< 
first application, but that was scored out 
and as finally presented the application 
showed the amounts decreed and costs. 
The whole of this was entered as Bs. 
1,965-8-0. The decree was shown to 
have been satisfied in part to the extent 
of Bs. 1,800 and 165 8-0 was shown ae^ 
the balance. It is admitted before me that 
when the application was filed, thd' 
figures for the total were entered. Thalb 
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being so it is quite clear that the person, 
who drew up the statement finally, did 
not intend that interest should be entered 
therein, as the corrected figures do not 
allow anything for interest. It mayor 
may not be the case that the claim for 
intetest was deleted at the suggestion of 
the Court clerk, but deleted it was, and 
the deletion was accepted by the peti- 
tioner, In accordance with the provi- 
sions of 0. 21, R. 11, Cl. (2), Civil P.C. an 
application for the execution of a decree 
must show amongst other things the in- 
terest due under the decree The ap- 
plication is supposed bo be a complete ap- 
plication It would quite clearly be very 
inequitable that a decree-holder should 
be able to put in an application stating 
that a certain sum was due under a decree 
and asking for the arrest of the 
judgment-debtor, under that application 
and when that amount is paid up, put in 
another application asking for a further 
sum. The general principle of res judi- 
cata applies to execution proceedings, 
apart from the provisions of S. 11, Civil 
P. C. If the decrre-holder wished to 
claim interest he clearly could have done 
so, in his first application. By failing 
to do so, he must be deemed to have 
waived his claim to interest. It is not 
his claim now that ho did not know in- 
terest was due at the time. What he 
says now merely amounts to this ; 

“I did know the interest was due, but I had 
not immediately before me material for cal- 
culating it and 1 therefore preferred to die an 
application with the interest omitted.” 

This is an entirely unsatisfactory ex- 
planation The calculation of interest 
was a simple matter, which could be 
done very quiokly, and certainly need 
not have Uken the month which elapsed 
between the filing of the first applica- 
tion and the second application. I am 
of opinion that the application to execute 
the decree for interest has been rightly 
refused. I dismiss this appeal with costs. 

P.N /r.K. Appeal dismissed 
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Chari, J. 

Ma Saw Tint and other^^ — Appellants. 

V. 

Abdul Bari and Respondents. 

Second Appeal No. 536 of 1928, De- 
cided on Ist May 1929. 


(a) Civil P, C., S. 11 — Findings on mort- 
gage suit may be said to be binding on 
auction-purchaser though be is not party 
to mortgage suit — (Obiber). 

Findings in a mortgage suit may be said 
to be binding on the auction purchaser pur- 
chasing propirrty in execution of the mort- 
gage decree though he is not a party to the 
mortgage suit as he in a sense represents 
the mortgagor and the mortgagee and so 
claims under the judgment-debtor : A, I. R. 
1922 Pat. 63. Rel. on. [P 103 0 2] 

(h) Evidence Act, S. 101 — Onus immate- 
rial. 

After all the evidence has been taken, no 
question of burden of proof remains. [F 184 C 1] 

J. iV. Surety — for Appellants. 

S. Qanguli — for Respondents. 
Judgment. — This is a second appeal 
from a suit in which appellants sought 
declaration that their house was not the 
house in respect of which there was a 
mortgage executed by one Abdul Bari 
in favour of Nilambar. The appellants 
were the purcha'sors of a house from 
Abdul Bari. The mortgagee Nilambar 
filed a suit on his mortgage and in that 
suit he made the purchasers defendants- 
In the written statement not a word was 
said about the property being different 
and the suit was defended on the as- 
sumption that the house purchased by 
the defendants was the house mortgaged 
to Nilambar. The first question which 
the learned Judge of the trial Court and 
the learned Judge of the lower appellate 
Court had to censider was whether the 
findings in the mortgage suit were res 
judicata in the present suit. The trial 
Judge held that there was no question 
of res judicata. The auction purchaser 
was not a party to tho mortgage suit. 
The soundness of this finding was ac- 
cepted by the learned Judge of the lower 
appellate Court. The decision is open 
to doubt, because the auction purchaser 
in a sense represents the mortgagee and 
the mortgagor. It may, therefore, be 
argued that he is claiming under the 
judgment-debtor, and that the decision 
in the previous case bound him in that 
capacity just as it binds the others who 
were personally parties to the suit The 
question did arise between an auction- 
purchaser in execution of a money decree 
and the landlord of a holding, and it has 
been held that such an auction-purch- 
aser claimed under the judgment-debtor 
for the purpose of S. 11, Civil P. C., and 
that a finding between the judgment- 
debtor and another person as to tho 
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area of the land is binding on the auo- 
tion purchaser, see : Kali Dayal v. 
Umesh Pershad (1). Whether the find- 
ing of the lower Courts on the question 
of res ]udicata is right or wrong there 
can be no doubt that this appeal does 
not lie. There are concurrent findings 
of fact and the only point of law urged 
by the learned advocate for the appel- 
lants is that the burden of proof was 
wrongly placed. This ground was also 
urged before the lower appellate Court 
and the learned Judge of that Court 
rightly pointed out, that after all the 
evidence had been taken no question of 
burden remained. The other point urged 
is that the difference between the two 
houses is obvious on the face of the docu- 
ment. It may or may not bo so, but the 
difference may be explainable by the fact 
that the persons whose names were given 
as the owners of the adjacent properties 
may be successors in title to the persons 
whose names are given in the other 
document and that the road on the 
Eastern side might have been made after 
the description was given. It is, how- 
ever, unnecessary to consider all these 
points, because I have no doubt that on 
the materials before them both the lower 
Courts have come to the correct decision 
and as the decision is not contrary to 
law or any usage having the force of 
law the appeal is bound to fail. I, 
therefore, dismiss the appeal with costs 
in favour of respondents 2 and 3 The 
advocate for respondent 1 has with- 
drawn and even if he had not done 
so, respondent 1 would not be entitled to 
any costs. 

P.N./r K. Appeal dismissed, 

(1) A.I.R. VJ22 P^.“G3=1 Pat. ITT 
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Rutledge. C. J , and Maung Ba, J. 

irlwssa Engineering Works Ltd, and 
others — Plaintiffs — Appellants 

V. 

Wearne Brothers Ltd. — Defendant ! — 
Respondents. 

First Appeal No. 86 of 1925, Decided 
on 22nd March 1926, against decree in 
Civil Regular Suit No. 405 of 1923, 
D/- I3th February 1925. 

^ (■) Company — Agreement when Com- 
pany not formed — Company ii not bound by 
it. 

A company, not In existence when an agree- 


ment for it ii entered into, cannot be bound 
by it. [P 185 0 1] 

(b) Landlord and Tenant — Agreement lo 
leaie— Leeite asiigning right! before taking 
poiieiiion or paying rent — Aiiignee not at- 
torning ^o learee but paying rent direct to 
leasor — Relation of landlord and tenant ia 
not created between aaaignee and leiaee. 

Where a person makes an agreement to taka 
a lease and assigns his rights to a third per- 
son before paying any rent or taking posses- 
sion and the third person instead of paying 
renb to his assignor or attorning to him 
pays rent direct to the owner (original lessor) 
the relation of landlord and tenant cannot be 
said to have been created between the third 
person and his assignor. [P 105 0 2] 

^ (c) Transfer of Property Act, S. 3 — 
Right to get lease executed is moveable pro- 
perty — Lessee becoming self constituted 
trustee — Trust is valid — Trusts Act, Ss, 5 
and 6. 

The right to call upon the owner to execute 
a lease and on his failure to do so the right to 
sue him for specific performance is a chose in 
aotion and as such moveable property. The 
benefits of such an agroamont can bo subject 
of valid trust when the lessee becomes self 
constituted trustee. [P 185 G 2] 

Ormiston — for Appellants. 

Paget— loT Respondents. 

Judgment — This ia an appeal from 
tha judgment and decree of this Court on 
the original side dismissing the plaintiff- 
appellant company's suit 

As the facts of the case are somewhat 
complicated, it seems desirable to set 
out in some detail the circumstances 
leading up to the present suit as we do 
not find ourselves in agreement with the 
learned trial Judge in the legal inferences 
which ho draws from those facts. 

Dodge and Seymour (India), Limited, 
of which Mr. J. L. Chidsey was the 
Managing Director, were the distributing 
agents of Ford Motors (Canada) Limited, 
for India, Burma and Ceylon. 

In May 1920, a Calcutta firm named 
Kilburn and Company (the Managing 
Agents of the plaintiff-appellant com- 
pany) entered into an agreement with 
Mr. Chidsey, whereby the selling agency 
for Burma was secured, and in pursuance 
of this agreement Kilburn and company 
caused a new private company called 
Ford Motors (Burma) Limited, to be in- 
corporated of which Kilburn and com- 
pany were the Managing Agents and held 
one share, all the other shares being held 
by the plaintiff-appellant company. Ford 
Motors (Burma) Limited were registered 
at Rangoon on 10th July 1920. As we 
have seen, it was the property of, and 
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xsompletely controlled by, the plaintiff- 
appellant company through their Manag- 
ing Agents Kilburn and Company. Prior 
to this, on 20th Aptil 1920, the plaintiff- 
appellant company obtained an agree- 
ment for a lease for 20 years from Mr. 
N. M. Oowasjee of Rangoon o£ certain 
premises in Judah Ezekiel Street, Ran- 
goon, and in consideration oE an agreed 
rent, I Mr. Cowasjeo agreed to erect a 
building suitable for the motor business 
upon the premises. 

Mr. Whitby of Kilburn and Company 
and Mr. Chidsey depose that it was a 
term of the agreement whereby the Burma 
Agency for the sale of Ford Motors was 
secured, that the Judah Ezekiel Street 
premises should bo handed over to the 
new company, Ford Motors (Burma) 
Limited, for the purpose of their busi- 
ness, that the building when completed 
was handed over to the Ford Motors 
(Burma) Limited, who entered into pos- 
session in September 1920, paid the rent 
direct to Mr. Cowasjee, made extensive 
alterations in the building and remained 
in occupation of the premises till Novem- 
ber 1923 ; and that by an oversight no 
assignment of the agreement for lease 
was ever made by the plaintiff-appellant 
company to the second respondents, Ford 
Motors (Burma) Limited. But the plain- 
tiff-appellant company contend that they 
held the agreement as trustees for the 
second respondents. The oversight is 
easily understood as at this time the in- 
terests of the plaintiff-appellant com- 
pany and second respondents were iden- 
tical, both being artificial persons con- 
trolled by the same hand, namely, Kil- 
burn and Company. 

The learned trial Judge has, we con- 
sider, rightly held that as the company 
were not in existence in May 1920 when 
an agreement was entered into between 
the plaintiff-appellant company and Mr. 
Chidsey, they could not be bound by it, 
and that he could not presume subsequent 
ratification of the contract by the second 
respondents from their conduct. The 
learned trial Judge infers from the above 
facts that the plaintiff-appellant company 
could not in law be trustees for the 
second respondents and that the second 
respondents must be held to be monthly 
tenants of the plaintiff-appellant com- 
pany by reason of S. 106, T. P. Act. 

We can find nothing in the oircum- 
etanoes already set out to justify us in 


presuming that the relation of landlord 
and tenant was ever established between 
the plaintiff-appellant company and the 
second respondents and without such 
relationship the Court cannot presume 
that the second respondents are monthly 
tenants. 

According to the evidence the plaintiff- 
appellant company never paid rent for 
the premises and never entered inbo pos- 
session of them. The second respondents 
never attorned tenants to the plaintiff- 
appellant company and never paid them 
rent. They entered into possession of 
the premises as soon as they were com- 
pleted. They had them altered to their 
satisfaction and they paid the rent to the 
owner, Mr. Cowasjee, direct. It seems 
clear that the relation of landlord and 
tenant never subsisted between the plain- 
tiff-appellant company and the second 
respondents. 

With regard to the question whether 
the plaintiff-appellant company in law 
could be regarded as bare trustees on be- 
half of the second respondents, it cannot 
be suggested that the subject of the al- 
leged trust was the Judah Ezekiel Street 
premises as the plaiotiff-appellant com- 
pany had no legal interest in these pre- 
mises as they had no lease. All that they 
had got under their agreement was the 
right to call upon the owner to execute a 
lease and on his failure to do so the 
right to sue him for specific performance. 
This right was a chose in action and as 
such moveable property. This moveable 
property became vested in the plaintiff- 
appellant company as soon as the agree 
meat with Mr. Cowasjee was signed on 
20th April 1920 and was so vested when 
it became the self-constituted trustee. 
We are therefore of opinion that there is 
nothing in S. 5, Trusts Act, which would 
prevent the plaintiff-appellant company 
from holding the benefits of the agree- 
ment of 20th April 1920, in trust for the 
second respondents, and with respect to 
the agreement whereby the Ford Motors 
Agency for Burma was obtained in May 
1920, we consider ourselves justified in 
holding that a trust was created within 
the meaning of S. 6. Trust Act. 

We shall now consider the first res- 
pondents’ position in the matter. They 
are a company incorporated and carrying 
on business at Sengapore. For the rea- 
sons set out in Mr. Chidsey 'a letter o{ 
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27th July 1921 the first lespondeuta en- 
tered into negotiations with Kilburn and 
Oompany to take over the Burma Agency 
cf Ford Motors from the plainbiff-appel- 
iant company. And Mr. T. J. B. Wearne, 
Managing Director of the first respon- 
dent company, after visiting Rangoon 
went to Calcutta to negotiate the tra':!S- 
fer. On 27th August 1921, it appears 
from Ex. K that Mr. Smith, plaintitl- 
appellant company's manager, sent along 
with that letter certain enclosures 
amongst others "copies of two leases," 
and from Mr. Wearna's letter (Ex B) of 
the same date it would seem that these 
copies, wrongly termed leases, must have 
been the agreement for a lease of the 
Merchant Street properties which ap- 
pears last in the file of the plaintiff-ap- 
pellant company's exhibits, and Ex. J , 
the agreement with Mr. Cowas]ee dated 
20th April 1920. In Ex. B, Mr. Wearne 
states that ; 

"We are prepared to take over Ford Motors 
(Barma) Limited, Rangoon, as a going con- 
cern on the following terms,” 
and he sets out 15 heads The seventh 
head is Merchant Street property and the 
eighth head is Judah Ezekiel Street pro- 
perty. From the copy supplied Mr. 
Wearne must be taken to have known 
at the time when he wrote this letter 
or shortly after that the agree- 
ment for leaae of the Judah Ezekiel 
Street propety was in the name of the 
plaintiff-appellant company and not in 
the name of the second respondents. Mr 
Wearne left Calcutta shortly after this 
and appointed Mr. Chidsey by a power of 
attorney to act for him. The plaintiff- 
appellant company's answer to Ex B is 
dated 2nd September 1921 (Ex. Cj. In 
it the plaintiff-appellant oompany states : 

" It 13 necoBsary in the first place to record 
that the proposal is one to take over from the 
Ruasa Engineering Works, Limited, and from 
our firm the whole of the shares of the Pri- 
vate limited company Ford Motors (Burma) 
Limited, of which, in the event of the proposal 
being acoepted, Messrs. Wearne Brothers, 
Limited, would then be the sole proprietors. 
The various terms enumerated constitute the 
method by which the value of such shares is 
to be ascertained, 

" Messrs. Kilburn and Co. in the event of 
the deal going through, resign the Managing 
Agency of Ford Motors (Burma) Limited.*' 

" It is understood that the entity of Ford 
Motors (Burma) Limited, as a oompany will 
not be affected.” 

Of the various 15 heads set out in Mr. 
Wearne’s letter (Ex. B), a large number 


including No. 8 the head referring 
to the Judah Ezekiel Street premises, 
has been confirmed, that is to say, in res- 
pect of these heads the parties had com» 
to a definite agreement. With regard to 
other heads, negotiations went on for 
considerable time ; but none of the sub- 
sequent correspondence indicates any 
attempt on the part of either party to 
resile from the position that the Mer- 
chant Street property and the Judali 
Ezekiel Street property were both to bo 
items which were to pass from tho 
management and control of the plaintiff- 
appellant company to the managemenh 
and control of the first respondent com- 
pany. (See the first respondent company’s 
letter dated 17th September 1921, Ex. R). 
On considering the position of both par- 
ties at the end of August 1921, no other 
course was possible. The plaintiff-ap- 
pellant company were anxious to sell 
their Burma Agency carried on through 
the second respondents ; and it would be* 
in the last degree unlikely that while 
parting with the agency they would still 
retain their liability in respect of pre- 
mises not occupied by themselves or of 
any use to them in their business , andt 
it is also in the last degree unlikely that 
the first respondent company would taka 
over the Burma Agency while the Mer- 
chant Street premises were still unbuilt, 
leaving it possible for the plaintiff-appel- 
lant oompany to turn them out at a shorb 
notice and so bring their business opera- 
tions to a standstill. 

A point of some importance is that 
Ex J. the agreement for lease of the 
premises in question, was in the first res- 
pondent’s hands at the time when the 
dispute arose between the parties in 1923 
and must have been handed over to them 
when Kilburn and Company relinquished 
the Managing Agency of the second rea- 
pondents. 

In these ciroumstanoes we cannot ao- 
oept the evidence on the first respondents’ 
behalf alleging that they thought that 
Ex. J. was in the second respondenta’ 
name. From the copy of the agree- 
ment sent to Mr. Wearne on 27th 
August 1921, the first respondents must 
have known that the agreement was in 
the plaintiff-appellant company’s name, 
but they must have satisfied them- 
selves that the plaintiff-appellant com- 
pany held the benefits of that agreement 
in trust for the second respondents. 
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A further point to be considered is 
whether S. 130, T. P. Act, renders this 
transfer of the rights and liabilities 
under Ex. J. invalid. In our opi- 
nion there has been a valid assignment 
within the meaning of this section by 
Ex C read with Ex. B and by the deli- 
very of Ex. J to the transferee, which is 
a clear indication that a transfer was in- 
tenr^d. 

For the purpose of our present decision 
we need only deal with 4th and 5th issues 
fixed by the learned trial Judge. We 
would answer the 4th issue in the affir- 
mative. 

In answer to the 5th issue we consider 
that Exs. B and C constitute an agree- 
ment whereby the first respondents agree 
with the plaintilT appellant company to 
take over the burden and benefit of the 
agreement for lease. Ex. J, and that in 
doing so they were not acting in the be- 
lief or on the representation of the plain- 
tiff-appellant company that the second 
respondents were lessees of the premises 
in suit. We consider that the first res- 
pondents are bound by that agreement. 

In these circumstances we allow the 
appeal and set aside the judgment and 
decree appealed from There will accor- 
dingly be a declaration that the first res- 
pondent-company should cause the plain- 
tiff-appellant company to be indemnified 
against all liabilities under the agreement 
for lease. There will be a decree for the 
payment by the first respondents to the 
plaintiff'appellant company of Bs. 3,000 
being rent paid for April, May and June 
1923, and a declaration that the first res- 
pondents are liable to reimburse the 
plaintiff-appellant company all sums 
which the plaintiff-appellant company 
may thereafter have paid, or shall pay to 
the landlord Mr. N. M. Cowasjee under 
the agreement for lease or any lease en- 
tered into pursuant to the terms thereof. 
The plaintiff-appellant company are 
entitled to costs, both in this Court and 
in the trial Court against first respon- 
dent-company only. We allow 20 gold 
mohurs additional costa. Failing agree- 
ment appellants’ costs of the Calcutta 
commission to be taxed. 

R K. Appeal alloived. 
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Heald, J. 

Ma Ru'i — Applicant. 

v. 

Ma On May and another — Respon- 
dents. 

Civil Revn No. 27 of 1929, Decided on 
23rd May 1929 

(a) Contract Act, S. 137 — K lupplying. 
goodi to M'b employees and M being lurety 
for employee! — K making itatement that he- 
did not intend to file luit against emplo- 
yee! — Such statement does not amount to- 
waiver of hit claim against them so as to- 
discharge M from liability. 

Where K supplied goods to employees of Jlf 
being so authorized by him and M was a 
surety for his employees a statement by K 
that he did not intend to file a suit against 
the employees, does not amount to wairer of 
bis claim against them so as to discharge M 
from liability nor does it take the case out ot 
the provisions of S. 137 . 2 U, B. R. 306; C 
Bur. L. T. C2, Dxst. [P 189 0 1] 

(b) Civil P. C., S. 115— Revision does not 
lie only because Court made error in law. 

The fact that the Court makes a mistake in. 
law IS not suffioient to warrant High Gourt'i* 
interference in revision. [F 168 C 21 

Maung Myint — for Applicant. 

W ellington — for Respondents. 

Judgment. — Applicant sued respon- 
dents to recover the price of good 3 ^ 
sold and delivered. Her case was that 
respondents, who are husband and wife- 
and were working a rice mill at Hlaing. 
bwe asked applicant who was a shop 
keeper at Hlaingbwe to supply food stuffs 
to them, and to the employees at their 
mill and promised to pay for goods so' 
supplied, and that she supplied certain) 
goods accordingly, that accounts of th& 
goods supplied were settled between her 
and the respondents in the presence of 
the employees and that at the settlement 
respondents agreed to pay the amount 
then found due. Respondents’ defence 
was that they never authorized appli- 
cant to supply goods to their employees 
or promised to pay for goods So supplied,, 
that they never bought any goods from 
applicant themselves, that there was no 
settlement of accounts, that applioaub 
ought to sue the persons who took the 
goods and that the claim as against them 
was false. 

The trial Court found on the evidence 
that respondents did direct applicant to 
supply goods on credit to their em- 
ployees and ' undertook to pay any 
debt "due to them” (sic) and holding tha^ 
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•applioanb’s claim was proved gave her a 
decree against them for the full amount 
claimed. Respondents appealed on the 
ground tliat they were merely sureties for 
payments of the amounts due by their 
employees and that because applicant 
liad waived her claim against the em- 
ployees, they were discharged from lia- 
Ijility. The point was not raised in the 
pleadings in the trial Court, but it was 
considered by the trial Judge who re- 
ferred to the provisions of S. 137, Con- 
tract Act, which says that: 

‘*‘mera forboarauce on tho part oF the oreditor 
4;o 3110 the principal debtor or to enforoe any 
remedy against him does not in the abaence 
of any provision in the guarantee to the oon- 
iirary, discharge the surety." 

The lower appellate Court said that 
because applicant had not only forborne 
from suing the principal debtor but had 
actually waived her claim against them, 
respondents as sureties were discharged 
4rom liability. In support of this doci- 
Bion the learned Judge citoi the case of 
Ah Piutn V. See Shong Foo (l) and 
Williams v. King (2), and on the 
strength of these rulings dismissed ap- 
plicant’s suit No second appeal lies 
because the suit is of the nature cogni- 
zable by Courts of Small Causes, and the 
amount or value of the subject-matter 
\Ioes not exceed Rs 500, hut applicant 
asks this Court to interfere in revision 
on the ground that the appellate Court 
made out for respondents a case which 
^hey had not pleaded or put in issue and 
that the matter was nob one of surety- 
ship at all At the hearing in this Court 
applicant’s learned advocate says that 
<3ven on the view taken by the appellate 
Court the contract would be one of in- 
demnity rather than guarantee, meaning 
presumably that there was no promise to 
pay and no liability on the part of the 
respondent's employees who took the 
^oods. I have read the record and heard 
the learned advocates on both sides and 
1 have no doubt that the decision of the 
appellate Court was mistaken. 

The case of Ah Pwin v. See Shong Foo 
(1) was a suit on documents, which the 
Court hold to be promissory notes, and 
•the learned Judicial Commissioner dis- 
missed the suit on the ground that the 
'Claim on the notes was timebarred. 
There was no application of the provi- 
aiona of 3. 137, Contract Act, but it was 

(1) [1893-96] 2 U. B. R. 908. 

1(2) 6 Bur. L. T. 62. 


said that failure to sue the principal 
debtor within the period of limitation 
would ordinarily discharge the surety 
under S. 134 of the Act. That case was 
therefore no authority for the appellate 
Court’s decision. The case of William 
V. King (2) was not officially reported 
and the report of it to which the Judge 
in the appellate Court referred was in- 
correct. It was Civil 1 Appeal No. 3 of 
1911 of the Chief Court of Lower 
Burma. In that case suit was actually 
instituted against the principal and his 
sureties and the plaintiff’s advocate in 
the course oF the proceedings said that 
ho would waive tho claim against the 
principal debtor because he could not be 
found. It was contended that that waiver 
operated to discharge the sureties under 
S. 134, Contract Act. The learned Judge 
who wrote the judgment in that cases 
said 

"Tho roal poiat to bo considered is whether 
the case should bo deemed to coma under the 
provisions of 137, Contract Act, and 1 am in 
aocord with the decision given in the case 
of Ranjit Singh v. Nanhat (3). I do not think 
that the mere forbearance contemplated in 
S. 137 extends to aotual waivor. It must 
moan something short of that, as aotual 
waivor has the effect, tho logal consequenoo of 
which is tho disoharge of the principal debtor, 
where as in this ease, the claim was waived 
against him," 

Tho learned Judge accordingly held 
that the ease fell within the pur- 
view of S. 134, so that the sureties were 
discharged Neither of the cases to 
which tho appellate Court referred is at 
all like the present case, but the fact 
that the Judge made a mistake in law 
would uot be sufhoiont to warrant inter- 
ference in revision. I think however in 
the present case the Judge was not only 
wrong on the facts and the law, but was 
also wrong in overlooking tho fact that 
certain of the goods were alleged to be 
supplied to respondents themselves, so 
that BO far as these goods were oon- 
cerned there was no question of surety- 
ship. On the evidence I have no doubt 
that respondent 1 did authorize appli- 
cant to supply goods to the employees at 
respondeuts' mill and that respondents 
also took goods from applicant them- 
selves I think it probable that respon 
dent 1 agreed to pay for goods so sup- 
plied to mill employees but even if res- 
pondents were in fact only sureties for 
these employeeSi I do not think that ap- 

(3) [1902] 21 All. 504=(1902) A. W. N. 166. 
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plioanb's statement that she did not in- 
tend to file a suit against the employees 
would amount to a waiver of her claim 
against them so as to discharge the res- 
pondents from liability or would take the 
case out of the provisions of S. 137, Con- 
tract Act. 1, therefore, set aside the 
judgment and decree of the trial Court 
and restore the decree of the trial Court 
with costs for applicant throughout 
P.K /b K. Revision allowed. 
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Chari and Mya Bu, JJ. 

Ashia Khatoon — Appellant. 

V. • 

Abdul Hakim Maistry — Respondent. 

fecial Second Appeal No. jL 3 of 1920, 
Decided on 23rd April 1929 

(b) Mahomedan law — Suit for reititution 
of conjugal rights cannot be dismiiied on 
mere plea of non-payment of prompt dpwer. 

Tho suit for realitutioa of oonjugal rights 
brought by the husband cannot be dismissed 
on the mere plea of non-payment of prompt 
dower : 8 AIL 149 ; 17 Cal. 670 ; U Mad. 327 ; 
30 Bom, 122, Bel, on. [V 189 G 2 ; V 190 C 1] 

(b) Mahomedan law — Test — Difference in 
opinion between Abu Hanifa and Abu 
Mahomed. 

If Abu Hanifa does not agree with Maho- 
med, the opinion supported by Abu LJsuf 
should prevail, [P 190 G 1] 

M, A. Rauf — for Appellant. 

S. J All — for Respondent. 

Judgment. — This is an appeal against 
the judgment and decree of the lower 
appellate Court reversing the judgment 
and decree of the Court of the first in- 
stance, which dismissed the respondent's 
suit for restitution of conjugal rights 
against the appellant The parties who 
are Mahomedans became man and wife 
according to Mahomedan rights about 
seven years before the suit. At the mar- 
riage a marriage agreement was drawn 
up setting out certain mutual obligations. 
One of the terms of the agreement was 
for payment by the husband to the wife of 
prompt dowry to the value of Rs. 1,100 
of which jewellery worth Rs. 600 was 
paid then and there and another was that 
if the wife’s jewellery was broken or lost, 
the husband was to make good the dama- 
ges or loss. The wife filed a suit for 
divorce, and resisted the husband’s suit 
on various grounds. The pleadings gave 
rise to seven issues in all, of which one 


Abdul Hakim Rangoon 189 

and two were mentioned for the purpose 
of this case, for except as to the question 
of law relating to relief the two Courts 
below arrived at concurrent findings of 
fact which are not challenged in thia 
appeal. The fourth ground mentioned ia 
tho memorandum of appeal not being, 
pressed, the two issues I refer to are the 
issue 2 and issue 6 in the list of issues,, 
namely, whether the plaintiff failed to 
give the defendant her lost jewelleries 
and whether the defendant was entitled, 
to refuse oonjugal rights to the plaintiff 
until she was paid Rs. 500 The trial 
Court dismissed the plaintiff's suit on 
the ground that he was not entitled to 
restitution of conjugal rights as he had 
not paid the balance Rs. 500 of the prompt 
dower mentioned in the marriage agree- 
ment. The trial Court found other issues 
of fact in the plaintiff’s favour. On the 
issue as to whether the plaintiff failed to 
give the defendant her lost jewelleries 
the trial Court found in the plaintiff’s 
favour because the defeodaot admitted 
having received the sum of Rs. 400 This 
sum of Rs. 400 accordirg to the plaintiff 
was one of the two payments towards 
the balance of prompt dower, the other 
payment being of a sum of Rs. 100. 

As pointed out by the learned Addi- 
tional District Judge there is not a tittle 
of evidence to prove that the jewelleries 
mentioned in the marriage agreement 
were lost. From this it necessarily fol- 
lows that the payment of Rs. 400 could 
not have been for lost jewelleries, but 
must have been for the balance of prompt 
dower as alleged by the plaintiff. The 
learned counsel for the appellant conten- 
ded that issue G, implied an admis- 
sion, on the part of the plaintiff that he 
had not paid the balance of dower. It 
is true that the wording of the issue is 
unsatisfactory, but I can find nothing on 
the record by which the plaintiff oouldf 
be said to have admitted the alleged 
default. Because of the unsatisfactorv 
nature of the issue, the learned counsel 
urged that the suit be remanded for trial 
on the issue as to whether the balance 
had been paid or not. He contends that 
the authorities relied on by the lower 
appellate Court to tho effect that under 
the Mahomedan law the suit for restitu- 
tion of conjugal rights brought by the 
husband cannot be dismissed on the mere 
plea of non-payment of prompt dowry 
are not sound. They are the cases ol 
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Abdul Kadir v. Salima (l), Hamtdtin- 
-nessa Bibi v. Zehiruddin Shsik (2), 
^Eunhi V. Moidin (3), Bai Hanm v 
Abdulla Mustafa (4). Abdul Kadir s 
case was a decision by a Fall Bench of 
the Allahabad High Cjurb and bhe obher 
laber cases followei ib. The aubhoriby of 
Abdul Kadir s case is challenged on 
various grounds, one of bhem being bhe 
reference by Mahmood, J bo Abu Hanifa 
and his two disciples as bhe bhree masbers, 
and his sbabemenb bbab in the case of 
difference of opinion among the three, 
majority should prevail. Abu Hanifa’s 
two disciples were Mahomed and Abu 
jQsuf. In my opinion after consulting 
ibhe various works of the learned com- 
Imentatora on the subject the general 
principle appears to be that if Abdul 
iHanifa did not agree with Mahomed, the 
lopinion supported by Abu Usuf should 
prevail. Therefore it seems to me no 
substantial difference between the general 
statement made by Mahmood, J and the 
real basis upon which difference of opin- 
ion between two of the three should be 
settled. If the rulings in the cases relied 
'on by the learned Additional District 
I fudge be correct, there could be no doubt 
that the defendant had no defence, and 
|l see no sufficient ground for not adopting 
the rulings quoted above In my opinion 
the appeal fails, and it is dismissed with 
costs. 

P.N./R-K. Appeal dismissed. 

~(1) [188GJ 8 All. 14g=(l886) A. W. N. 33. 

(a) [1890J 17 Cftl.GTO. 

(3J [1008J 11 Mad. 327. 

<4) [1906] 30 Bom. 123=7 Bom. L. R. G31. 
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Hkald and Madnd Ba, JJ. 

Madan Mohan and a^io^/ier— Appli- 
cants. 

v. 

Secretary of State and another — Res- 
pondents. 

Civil Revn. No. 157 of 1928, Decided 
on 6th May 1929, against decree of Se- 
cond Judge of Small Causes, Rangoon. 

(a) Rangoon Small Cauie Courli Act 
(1920), S. 35 — Applicability. 

Secbion 35 does not apply where bhe charge 
levelled against the hailiS is that he caused 
loss by negleotiog to satisfy himself regarding 
the Bufflcienoy of the security offered. 

[P 191 C 1] 

(b) Rangoon Small Cause Courts Act, 
S. 14 (c) — So long as act dona by bailiff is 
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done under or by virtue of order of Court it 
is done in pursuance thereof though it is not 
in strict conformity of such order. 

Where the Court intending to take a bond 
for restoration of oorbain amount sought to be 
withdrawn by one parson ordered the bailiff 
to report as to the suffioienoy of the security 
offered and where bhe bailiff took a wrong 
bond for appearance of bhe person, a suit 
brought against the bailiff and the Secretary 
of State for loss caused owing to neglect of 
bailiff to satisfy himsilf as to the sulfioiency 
of bhi soouriby falls under S. 14(c) for though 
the act of the bailiff is nob in strict oompli- 
anca with the order of the Court, it is not an 
independent act of the bailiff but done in his 
capacity as bailiff and under or by virtue of 
the order of the Court. [P 191 C 2] 

5 M. Bose — for Applioints 

Oaunt — for Raapoadenfca. 

Judgment. — This is an application 
to revise the decree of the Second Judge 
of the Court of Small Causes, Rangoon, 
dismissing applicant’s suit against the 
Secretary of State for India in Council 
and the bailiff of that Court. Applicants 
sued one Gouri Sanker Tewari on a pro- 
missory note in the Small Cause Court 
and attached before judgment a sum of 
464/4/- which was lying in deposit to 
Tewari’a credit in Civil Regular Suit 
No. 8775 of 1924. Tewari then applied to 
the Court to allow him to withdraw the 
amount on furnishing security. He 
offered one Misser as security. On that 
application bhe Court wrote this order . 
"Bailiff for report as to the sufficiency 
of security " The bailiff then wrote his 
report on the same application. The 
report reads "Security furnished. Bond 
accepted. Paper with bond are herewith 
returned " The Court then passed this 
order "Granted”. The bond was taken 
for appearance and not for satisfaction 
of the decree, nor for restitution of the 
amount withdrawn. About four months 
later applicants obtained a decree, but 
both Tewari and his security absconded 
Several attempts were made to recover 
the decretal amount by execution but 
without success. Consequently appli- 
cants sued the Secretary of State and the 
bailiff for 456-6-3 alleging 

"that tho bailiff kaowiog that the defoii' 
dant and his surety had no property in Ran- 
goon, aooeptod thoir security and allowed tho 
amount to be withdrawn." 

The learned Judge of the Small Cause 
Court was of opinion that S. 35 of the 
Rangoon Small Cause Court, 1920 pro- 
vides a special remedy and bars such 
suit. That view is inoorreot. That Sec- 
tion reads : 
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"If aay baillH, olerk or ofehar iaferior miais- 
terial officer of tiie Oourl; who ia employed aa 
'suoh ia the ezeoution of any order or wArrant 
loaes, by neglect, coanivaaca or omlaaioa, an 
ropportuaity of executing auch order or war 
rant, ha shall be liable, by order of tha Chief 
Judge to pay to the parson injurad by such 
neglect, coaaivance or omiaaioa, aiioh sum 
not exceeding in any case tha sum for which 
the said order or warrant was issued, as, in 
the opinion of the Chief Judge, app3ara rea- 
sonable." 

That geotion would apply only whore 
the biillfl or other inferior ministerial 
officer of the Court, who is employed as 
such in the execution of any order or 
warrant loses, by negleot, oonnivanoe, or 
omission an opportunity of executing an 
order or warrant. Hare the charge lev- 
elled against the bailiff was that he had 
caused loss by neglecting to satisfy him- 
self regarding the sufficiency of the secu- 
rity offered The leirnel Judge has failed 
to notice that the suit is one excepted 
from the oognizince of the Small Cause 
Court uuder Cl. (c), S 14, Rangoon Small 
Cause Courts Act. That clause relates to 

"Suiba concsming any act ordered or dona 
by any Judge or Judicial Officer in the execu- 
tion of his offioa or by any parson in pursu- 
ance of any judgment or order of any Court 
or any such Judga or Judicial Offiaar." 

The appellauts’ aiyooate CDutends that 
the Court intended to take a bond for 
restoration of the amount which Tewari 
wanted to withdraw but that the bailiff 
took a wrong bond for appearance of 
Tewari and that consequently the act of 
the bailiff in paying out the amount to 
Tewari on a wrong bonl could not be 
treated as an act done in pursuance of 
the order of the Court In his opinion 
unless an act is done in strict compliance 
with an order the act cannot be consi- 
dered to be one done in pursuance thereof. 
We are unable to accept this argument. 
So long as the act is done "under or by 
virtue of” the order it is done in purau- 
|anoe thereof. These words "under or by 
virtue of” are used ejusdem generis with 
the words "in pursuance of” in Stroud’s 
Judicial Dictionary as well as in Max- 
well’s Interpretation of Statutes In the 
New Oxford Dictionary the chief current 
sense of "pursuance” is given as "pro- 
secution, following out, carrying out," 
The act cDmplained of in the present case 
was notan independent act of the Bailiff. 
It was done in his capacity as Bailiff, and 
under or by virtue of the order of the 
Court. The legislature does not intend 
Small Cause Courts, where procedure is 
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summary, to try suits involving oompli* 
cated questions of law, and so it has ex- 
cluded manv suits involving such ques- 
tions from the jurisdiction of Small Cause 
Cjurts The present question involved 
complicated questions of law e. g., (1) 
Whether the bailiff could claim protec- 
tion under the Indian Officers Protection 
Act (18 of 1850) and (2) Whether the 
Secretary of State can be held liable for 
the neglect of the bailiff We have no 
doubt that the present suit falls under 
Cl. (o), S. 14, Rangoon Small Cause Courts 
Act and that it has been decided without 
jurisdiction We confirm the dismissal 
of the suit but on different grounds and 
dismiss the present application for revi- 
sion, with costs. 

P N /r K- Revision dismissed. 
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Brown, J. 

U Shwe Yotic— A pplicant, 

V. 

Ma Yhal Ma and another — Respon- 
dents. 

Civil Revn. No. 64 of 1929, Decided 
on 27th May 1929, against the judgment 
of Dist. Juige, Thaton, in Civil Appeal 
No. 82 of 1928. 

Ciwil P. C., O. 20, R. 11 (Zj-Order under 
R. 11 (2) ii appealable being one under 
Civil P. C. S. 47. 

Order pa.3Bed by the Court, on applioation 
made under the provisions ol 0. 20, R. 11 (21 
directing that the decretal amount should be 
paid by instalments, is appealable being one 
under 3. 47. A.I.fl. 1926 R. 192, Rd. [P 192 C Ij 

Kin U — for Applicant. 

S. G. Ghowdhury — iox Respondents 

Judgment. — The respendents obtain- 
ed a decree against the petitioner and 
applied for execution of that decree. 
The petitioner applied to the trial Court 
for an order directing that the decree 
should be payable by instalments, under 
the provisions of 0. 20, R. IL (2) The 
trial Judge passed order directing that 
the decretal amount should be paid by 
instalment of Rs. 60 a month. The res- 
pondents appealed to the District Court, 
and that Court set aside the trial Court's 
order. The petitioner has now come to 
this Court on the ground that the 
District Court had no power to pass 
the order it did, as no appeal lay 
from the orders of the trial Court. It 
is pointed out that an order under R 11 
is not appealable either under S. 104, 
Civil P. G. or under the proviaions of 
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0. 43 of the Code. That is no doubt the 
csase, but the question remains whether 
the order oomes under the provisions 
|of S. 47 of the Code, and is therefore 
appealable, as a decree. It was decided 
Idefinitely in the case of Saya Hattie v. 
IMa Hwa Sa (L) that such an order was 
jappealable, and I see no reason for 
, doubting the correoCness of that decision. 
That being so, the appeal to the District 
Court lay, and this application must fail. 
I dismiss the application with costs, 

F.N./R.K. Bevision dismissed. 

(1) A. I. R. 1926 Kang. 192=4 Rang. 247. 
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Maung Ba, J. 

U Tha Me and others — Appellants. 

V. 

Paungde Co-operative Town Bank — 
Eespondent. 

Second Appeals Nos 650 to 652 of 1929, 
Decided on 29bh April 1929. 

Burma Co-operalive Societiei Act (6 of 
1927), Si. 47 (4) and 49 — Orderi of Liquida- 
tor under S. 49 are final in absence of rules 
made under S. 50 (2) (s)— Liquidator pur- 
porting to act under S. 47 and issuing order 
to pay certain sums — It being alleged in some 
cases that debts were time barred and in one 
much less sum was due — Civil Court has no 
jurisdiction. 

In the absence of rules made under 
S. 50 (2) (s), orders of a Liquidator under S. 49 
are final and no appeal lies to the District 
Judge. [P 102 C 2J 

Where a certain Go cperativo Society had 
been ordered to bo wound up and a Liquidator 
appointed, purporting to act under S. 47, 
issued orders to pay certain suras, and it was 
alleged in some cases that the debts were 
time barred and in one that much less sum 
was due, civil Court has no jurisdiction, 
orders of the Liquidator being within the 
powers conferred upon him by the Act : 44 

Bom, 582, 40 All, 80, Rel. on. [P 192 C 2] 

Them Maung— iov Appellants. 

Leach — for Respondent. 

Judgment. — All three appeals arise 
out of suits for a deolaration that the 
orders of Liquidator appointed under the 
Burma Co-operative Societies Act are 
ultra vires Even at the outset it may 
be stated that no appeal lay either to 
the District Court nor a second appeal 
to this Court. Sub-S. 4 of S. 47 of the 
Act 6 of 1927, lays down that where an 
appeiil from any of the orders made by 
a Liquidator under this section is pro- 
vided by the rules, it shall lie to the 
Court of District Judge. S 50 (2) (s) 
empowers the Local Qovernment to make 
rules prescribing the cases in which an 


appeal shall lie from the orders of the 
Liquidator. Such rules have not been 
framed yet, and the absence of such rulea 
means that no appeal lay, and under 
S. 49 orders of a Liquidator are final and 
no civil Court has jurisdiction so long as 
the orders arise out of matters connected 
with the dissolution or winding up of a 
Co-operative Society. 

The facts are that the Paungde Co- 
operative Society has been ordered to be 
wound up. The Liquidator appointed, 
purporting to act under S. 47, issued 
orders to appellants to pay up certain 
amounts. In three cases it was alleged 
that the debts had become time barred, 
and in the fourth ease it was alleged! 
that much less sum was due Mr. Thein' 
Maung for the appellants has urged that 
in the first place those appeals depend 
upon a correct interpretation of S. 49. 
It reads ; 

"Save in so far as is here-in-before expressly 
provided no civil Court shall have any juris- 
diction in respect of any matter connected 
with the dissolution or winding up of a co- 
operative society under this Act." 

In my humble opinion there is no 
difficulty in interpreting this section 
The legislature could hardly have ex- 
pressed themselves with greater clear- 
ness It is only necessary to see whe- 
ther the orders in question were outside 
the powers conferred by the Act upon the 
Liquidator. If they were within such 
powers, the civil Court would have no 
jurisdiction. In this view I have the 
support of the Bench of the Bombay 
High Court in Ganpat Bamrao v 
Krishnadas Padmanabh (i) and that of' 
the Allahabad High Court in Mathura 
Persad v. Shiobalak Bam (2) The 
orders in question were made by the 
Liquidator within the powers conferred 
upon him by the Act. It follows that 
the civil Courts have no jurisdiction 
As the law now stands there appears to 
be no remedy and that the liquidator is 
a law to himself until such time as the 
Local Government may make rules under 
S. 50 (2) (s) This being my view of the 
law, it'is needless to consider the grounds 
of appeal in detail. The appeals fail 
and are accordingly dismissed with costs. 

P.n/r.K. Appeal dismissed 


(1) [1920] 44 Bom, 682=57 I. 0. 423=22 
Bom. L R. 782. 

(2) [1918] 40 All. 89=12 I. G. 96S=.15 
A. L. J. 863. 
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Special Bench 

Butledge 0. J. AND Brown and 
Chari, JJ. 

Commissioner of Income-tax — Appli- 
cant. 

V. 

Burma Corporation Ltd. — Respon- 
dent. 

Cjlw^il Ref. No. 5 of 1929, Decided on 
I3tih Jane 1929. 

Income-tax Act (1922), S. 10 (2) (ix) — 
Provident Fund started by company — Part 
contributed by deductions of employee's 
■alary — Part contributed by company — Pro- 
vident Fund subsequently transferred to 
trustees^There was no obligation on the 
company to make periodical payments to the 
trustees — Deductions from salaries or contri- 
butions by company not actually paid to 
trustees — Trustees having power to call 
on the company to make up shortage of its 
liabilities — Company held not entitled to 
deduct from their income sums merely car- 
ried forward as a book liability in favour of 
employees or trustees — Cash payments how- 
ever could be deducted — Actual payment to 
employee was not necessary — Actual pay- 
ment to trustees so as to lose proprietary 
right of control was sufficient. 

A company stailied a Provident Fund foe 
thoiE employees. Acooiding to the rules of 
the Fund certain percentage from the monthly 
salaries ^as to be deducted aud credited to 
the account of the Fund. The corporation 
also agreed to contribute a bonus equal to the 
amount deducted from the salary and sums 
were credited to a separate account. The 
company subsequently started in respect of 
the provident Fund, Three persons were made 
trustees and Qovernment Securities equal to 
the amounts payable to the members wore 
made over to them. There was no obligation 
on th^ company \o make periodical payment 
of any sum whatever to the trustees. The 
deductions out of the salaries wore not paid 
to them nor wore the contributions of the 
company. The trustees however had power to 
call on the company whenever any security 
in the hands of the trustees was short of the 
liability of the company to supply that ded- 
ciency either by cash payment or by furnish- 
ing further security. It was contended on 
behalf of the company that the contributions 
of the company to the Provident Fund for 
a particular year were not assessable to 
Income-tax. 

Held . that the object of the trust was not 
to create a fund in cash vested in trustees, 
over which the company had lost all control 
and proprietary rights but to create a body 
which would be able to secure for the members, 
satisfaction of the liability of the company. 

Held further . that the company was entit- 
led to deduct from the amount assessable to 
income-tax the actual cash payments made to 
the trustees. The company was not however 
entitled to any deductions In respect of the 
1QQQ 'QltlK Jb OA 


sums merely carried forward in the account as 
the mere creation of a book liability whether 
in favour of employees or trustees. It was 
not necessary that the amount payable to the 
employees had been paid to them. The com- 
pany was entitled to deduct, if it had actually 
paid the amount or its yearly contributionB to 
the trustees in such a way as to lose the pro- 
prietary right in and control over them. 

[P 195 C 2 : P 196 C 1] 

Government Advocate — for Applicant. 
Clifton — for Respondent. 

Judgment. — This is a. reference by 
the Commissioner of Income-tax under 
S. 66 (2), Income-tax Act. The circum- 
stances under which the reference is 
made are that the Burma Corporation 
Ltd., had started a Provident Fund for 
their employees. By the term of the 
rules of the Provident Fund which is 
controlled by the Directors of fche Cor- 
poration it is provided that, in respect of 
the employees, who are divided into two 
classes, an amount equal to eight one- 
third per cent of the salary in the case 
of Class 1, and five par cent iu the case o i 
Class 2 should be debited monthly from 
the salary of the employees This amount 
was credited to an account which is 
called the " A ” account, and the Cor- 
poration agreed to pay interest at the 
rate of five per cent per annum on the 
amount so credited, which was added to 
the principal once every six months. 
The Corporation contributed a bonus 
equal to the amount deducted from his 
salary and this amount is credited in a 
separate account, called the " B '' account, 
and interest was added to this sum in 
the same manner as in respect of the sums 
under the " A " account. There was 
also a " C " account which was another 
bonus credited to the employee propor- 
tioned on the dividend paid by the Cor- 
poration, and the amount of the salary 
of the employee. 

It will thus be seen that while the 
money in " A ” account was the em- 
ployee’s own money, the moneys in '* B ” 
and * C ” accounts were the contribu- 
tions made by the Corporation. Rule 13, 
Provident Fund Rules, provided that if 
any member was dismissed, he was en- 
titled only to the amount standing to his 
credit in " A ” account, and the interest 
which had accrued thereon, and that all 
the money credited to his “ B ” and 
"C" accounts should remain the pro- 
perty of the Corporation and R. 14 
specifically provided that no member 
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ao(]aired any right in or to the money 
standing to his credit in " B and 0 " 
accounts. 

In November 1925 the Corporation 
started a trust in respect of the Provi- 
dent Fund to the terms of which we shall 
refer more in detail later. On 31st 
December 1925 the liability of the Cor- 
poration in respect of the Provident Fund 
amounts to accounts payable to the mem- 
bers amounted to Bs. 12,58,782-4-11 By 
the Trust deed three persons mentioned 
therein were made Trustees and Govern- 
ment Securities of the nominal value of 
Bs. 14,25,000 and the actual value at 
market rate of Ks. 12,61,125 were made 
over to them. It will be seen that no 
money was entrusted to the trustees, 
but the transfer of the Securities to the 
trustees may be considered as a payment 
of the equivalent of the money to them 
in cash, and taken back by the Corpo- 
ration as a loan on the Security of the 
Government Promissory notes. 

The point for consideration on this 
reference is whether the contributions of 
the Burma Corporation to the Provident 
Fund for the year ending with June 1927 
are assessable to income-tax and super- 
tax. The learned Commissioner in his 
reference, makes a statement with which 
we are in entire agreement that it is not 
clear whether the contributions for the 
year in question were actually paid to 
the trustees, but in order not to compli- 
cate matters, he is willing to assume 
that the sum representing the contribu- 
tion of the Corporation was actually paid 
over to the Trustees. In making this 
concession, the Commissioner practically 
concedes the whole case, because in our 
opinion, the non-liability of the Corpora- 
tion to assessment or otherwise depends 
entirely on whether the Corporation has 
or has not parted with the money. For- 
tunately the form of the question enables 
us to answer it, in such a way as to 
enable the Commissioner to make en- 
quiries on this point, and adopt the 
course consonent with the result of his 
enquiries. 

The contention of the Corporation 
seems to be that when the amounts are 
credited to the Trustees it is entitled to 
a deduction of this amount from the 
amount for which it is assessable to in- 
come-tax and super-tax. The Commis- 
sioner admits that the contributions to 
the Provident Fund under an irrevocable 


trust are not allowable except under 
S. 10(2) (ix), Income-tax Act, and ho 
contends that this section would apply 
only when there is an irrevocable trust 
and when the employer has finally parted 
with his contributions. He is of opinion 
on a construction of the trust deed that 
there is no question of any irrevocable 
trust, since there are many contingencies 
dependent on the will of the Corporation 
on the happening of any of which the 
Corporation can reduce their liability 
and recover their contribution. The 
Corporation, on the other hand, contends 
that the trust is none-the-less an irre- 
vocable trust, simply because in certain 
contingencies the Corporation will be 
able to get back its contributions. 
In this contention, the learned advo- 
cate for the Corporation is in the 
right. Even without any express provi- 
sion in the trust deed where the purposes, 
for which the trust is created have been 
fulfilled or failed there will be a result- 
ing trust in favour of the author of the 
trust of any undisposed amount in the 
hands of the trustees. This does not 
however dispose of the matter, because 
the real point is a different one. 

We shall now refer to a case which 
has been cited before us. In the British 
Insulated and Helsbij Cables Ltd v. 
Atherton (l), the facts were somewhat 
similar to the facts of the present case. 
There a pension fund was created and 
was constituted by a trust deed. The 
company contributed a sum of £ 31,784 
to form the nucleus of the fund and to 
provide for payment in respect of the 
past years of service of the employees. 
It was practically admitted in that case 
that this money must be deemed to have 
been wholly and exclusively laid out for 
the purpose of the trade and therefore 
deductible under the provisions of the 
English Income-tax Act, corresponding 
to those in our own Act, but it was con- 
tended that it was in the nature of a 
capital expenditure, and therefore the 
Company was not entitled to any deduc- 
tion. The point actually decided was 
only in respect of the sum of £ 31,784, it 
being conceded that yearly payments by 
the Company equivalent to the deductions 
out of the salary of the members would 
be entitled to be deducted from the cur- 
rent year's income. It is not, for the 
purposes of the case before us, necessary 
”(i) [1926] A. 0. 205. 
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to refer to more in this judgment thaiU a 
^ignifioant passage in the judgment of 
Lord Atkinson. 

At p 2L9 of the report he gives a sum- 
mary of the terms of the trust deed orea- 
ted by the British Insulated and Helsby 
Cables. After setting out the important 
provisions of the deed he couoludes as 
follows : 

" Tly truali deed coabAins many other provi- 
sions supporting the oonolusion that the com- 
pany have once and for all parted with all 
proprietary rights in and all powers over this 
donation of £ 31,784. *' 

This ruling was relied upon by the 
learned advocate for the Corporation, as 
an authority which shows that payment 
to the Trustees of a Fund would enable a 
Company to claim deduction of the 
amount so paid in the same way as a pay- 
ment to the employee direct but the con- 
cluding passage cited above clearly shows 
that the real test is whether the Corpo- 
ration actually pays the money to the 
trustees and loses all its proprietary 
right in and all powers over the 
sum so paid. The mere fact that in 
some cases it may be entitled to get 
back a portion of the amount paid out 
makes no difference in the legal position. 

Turning now to the trust deed before 
us, the powers of the trustees are con- 
tained in Cl. 2 of the Trust deed They 
are six in number. 

Clause (a) makes it obligatory on the 
trustees to realise any portion of the 
Provident Fund represented by any secu- 
rity if the Corporation desire it to be so 
realised. 

Clause (b) makes it obligatory on the 
trustees to re-invest the amount so rea- 
lised in such other securities as the Cor- 
poration may direct 

Clause (c) provides that whatever sum 
there may be in the hands of the trustees 
in excess of the liability of the corpora- 
tion shall be held by them in trust for 
the Corporation, who may from time to 
time, recover such excess. 

Clause (d) which is the most impor- 
tant clause, provides that the trustess 
shall stand possessed of the corpus and 
income of the Provident Fund on trust 
for the members for the time being of the 
Provident Fund and upon a winding up 
of Provident Fund or of the undertaking 
of the Corporation, upon trust to apply 
all monies in their hands in satisfaction 
of the claim arising under the rules and 


secondly in payment of the entire balance 
to the Corporation. 

Clause (e) provides that the income of 
the Provident Fund if any, is subject tc 
the trusts declared by sub-para. (8) pay- 
able to the Corporation. 

Clause (f) provides that if the trustees 
shall at any time be unable lawfully to 
apply the Provident Trust Fund and the 
income thereof or any part of such Fund, 
then the trusts hereby created shall deter- 
mine and the Provident Fund and the in- 
come thereof shall forthwith be made over 
to the Corporation. 

Paragraph 3 provides that whenever on 
any of the accounting days it shall be as- 
certained that owing to market deprecia- 
tion of the securities the corpus of the 
Provident Fund is less than the amount 
of the liability of the Corporation then 
the Corporation will pay to the Trustees 
a further such sum as will be necessary 
to make good the difference in cash or 
some security or securities, authorised by 
the law of British India for the invest- 
ment of the trust funds or partly by one 
or partly by the other. 

The noticeable feature of this trust 
deed is that there is no obligation on the 
Corporation to make periodical payments 
of any sum whatever to the trustees. 
The deductions out of the salary carried 
in **A” account is not paid to them, nor 
are the contributions of the Corporation 
carried on the “B ’ and "C" accounts. 

It is true that the trustees have the 
power whenever any security they may 
have in their hands is short of the liabi- 
lity of the Corporation to call on the 
Corporation to supply that deffcienoy 
either by cash payment or by furnishing 
further security, but till the trustees 
think fit to act on this clause there is no 
obligation on the Corporation to make 
any payment The credit in the accounts 
in favour of the employees or the trustees 
makes no difference. The object of the 
trust, as far as one can see, is not to 
create a fund in cash vested in the trus- 
tees, over which the corporation have lost 
all control and proprietary rights, but to 
create a body which would be able to 
secure for the members satisfaction of the 
liability of the Corporation. As is seen 
from the remarks in Lord Atkinson's 
judgment, the real ground on which the 
Corporation can claim exemption from 
payment of the Income-tax is that they 
have actually parted with the money. 
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The (iraaafer of a book debb, evaa assum- 
ing bhab as from bha dabe of tha brush 
deed, bha brusbeea are bha persons oredi- 
bed in the ‘A," “B,” and "O'’ aooounbs on 
behalf of bho members does nob mean bhab 
the Corporation have either parted with 
the money or lost control over it. 

In our opinion, therefore, the Corpora- 
tion will be entitled to deduct from bho 
amount assessable to income-tax bho 
actual cash payments made to the trus- 
tees, either for Lhe purpose of meeting 
liabilities of tbe retiring or deceased 
members as they arise or for the purpose 
of supplying any deficiency as contemp- 
lated by para. 3 of the trust deed. They 
are not entitled to any deduction in res- 
pect of the sums merely carried forward 
in the account as the mere creation of a 
book liability whether in favour of the 
employees or trustees as it is not equiva- 
lent to a payment. 

The difference between the Corpora- 
tion and the Commissioner was merely 
as to the point of time when the Cor- 
poration becomes entitled to a deduction 
for these amounts. The Commissioner 
in view of the provisions of the trust 
deed was of opinion that the Corporation 
is entitled to a deduction only when the 
amount payable to the employee has been 
paid to him. In this, he is wrong, be- 
cause the Corporation notwithstanding 
the provisions of the deed, would be en- 
titled to deducation if it has actually paid 
the amount of its yearly contributions bo 
the trustees in such a way as to have lost 
the proprietary right in and control ov^r 
them. The trustees will hold the money 
primarily as trustees for tbe employees 
though in certain cases, a portion of the 
money may become repayable to the Cor- 
poration. When the moneys are so 
repaid they will be an additional income 
of that year and as such assessable. The 
contention of the Corporation is not quite 
clear. If the position of the learned ad- 
vocate of the Corporation is that by a 
mere credit in favour of the trustees, 
instead of the employees and a creation 
of a liability to the trustees for the 
payment of these contributions, the Cor- 
poration can deduct the amounts so credi- 
ted from the assessable sum, notwith- 
standing they have full control over and 
unlimited use of the money represented 
by the credit, we cannot accept his con- 
tention. 

Our answer to the reference therefore is 


that the contributions of the Burma Cor- 
poration Ltd. to. its staff Provident Fund 
are not assessable to income-tax, if the 
money had actually been paid to the trus- 
tees and the Corporation has lost the 
control over and the use of the money. 

In the circumstances we make no order 
as to costs 

B.K. Reference answered, 
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Heald, J. 

Ma Me Appellant. 

V. 

Maung Po Thon — Respondent. 

Special Second Appeal No. 402 of 1923 
Decided on 3rd January 1929, against 
the Judgment of Dist. Court, Thar- 
rawaddy, in Civil Appeal No. 51 of 1928. 

Buddhist Law (Burmese) — Divorce^Mar- 
riage subsists unless dissolved by Court or 
by mutual consent in presence of elders or 
by desertion for certain period— Dismissal of 
wife for adultery cannot constitute divorce 
— Partition following upon divorce by 
mutual consent cannot be objected to on 
ground of misconduct. 

Adultery on the part of the wife ipso facto 
does nob pub an ond bo bhe marriage. The 
Gourbs recognise bhe validiby of a divorce by 
mutual oonseut ofEactcJ in bhe presence of 
oldeiB, and daserbion for a certain period ipso 
facto puts an end to a marriage but the hus- 
band’s more dismissal of the wife for adul- 
tery cannot constitute a valid divorce. The 
marriage subsidta uatil it is dissolved by the 
Court, except m the above mentioned two 
cases and if a divorce by mutual consent is 
established it is not open to either party to 
object to the partition, which such a divorce 
involves on the ground of miseonduct of the 
other party. [P 197 G 1] 

So Nyun — for Appellant. 

S. C. Das “for Respondent. 

Judgment. — Appellant sued respon- 
deat for partition of property on the 
footing of a divorce by mutual consent 
already effected between them in the 
presence of elders. Respondent denied 
the alleged divorce by mutual consent 
and said that he had divorced appellant 
and was entitled to retain all the pro- 
perty by reason of her adultery with a 
servant of theirs. He also disputed the 
correctness of the lists of property in 
respect of which appellant claimed par- 
tition. The trial Court found that a 
divorce by mutual consent was proved 
and that the misconduct which respon- 
dent alleged was not proved, and aocor- 
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dingly gave appellant; a decree for par- 
tition. 

Respondent appealed on the grounds 
that the divorce by mutual consent was 
not proved, that on a divorce for tnis- 
Gonduct there is no right to partition, 
and that the decision of the trial Court 
as to the value of the properties to be 
divided was mistaken. The lower ap- 
pellat|3 Court found that adultery on ap- 
pellant's part wasiproved, that there was 
-a divorce for misconduct from the mo« 
ment when respondent discarded appel- 
lant for that misconduct, and that ap- 
pellant was not entitled to partition of 
the property. Appellant comes to this 
Court in second appeal on the ground 
that adultery was not proved. 

I may say at once that I know of no 
authority for the lower appellate Court’s 
view that adultery on the part of the 
wife ipso facto puts an end to the mar- 
riage. The Courts recognize the validity 
of a divorce by mutual consent effected 
m the presence of elders, and this Court 
has recently said that desertion for a 
certain period ipso facto puts an end 
to a marriage, but so far as I know it 
has not yet been held that the husband’s 
mere dismissal of the wife for adultery 
constitutes a valid divorce. Adultery 
on the part of the wife is of course a 
ground for divorce, but I doubt whether 
proof of such adultery sufficient to satisfy 
village elders entitles those elders to 
e£fect divorce against the will of the 
wife. 1 think that as the law at 
present stands the marriage subsists 
until it is dissolved by the Court except 
in the two cases, mentioned above, in 
which the Courts have recognised the 
validity of a divorce effected otherwise 
than by the decree of a Court. I think 
further that if a divorce by mutual con- 
sent is established, it is not open to 
either party to object to the partition, 
which such a divorce' involves on the 
ground of misconduct of the other party. 

In the present case I am of opinion 
that a divorce by mutual consent was 
proved Respondent's own witness U. 
Fe Hlaw said that he attended before 
the elder U Bin because respondent had 
told him that his matter with appellant 
would be settled and respondeat himself 
says that he told the elders to note that 
he had discarded appellant for miscon- 
duct and that from that day they would 
regard themselves as.divoro^. If there 
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was a divorce at all at that time, it 
must, in my view of the law, have been a 
divorce by mutural consent, and such a 
divorce involves an equal division of pro- 
perty. But even if respondent can be re- 
garded as having agreed tu a divorce at 
that time* under the misapprehension that 
he was still entitled to resist partition 
on the ground of his wife’s misconduct, 
that is to say if the divorce before the 
elders can be regarded as a divorce which 
leaves open the question whether it is a 
divorce by mutual censent or a divorce 
for misconduct, and therefore leaves 
open the question of the right to parti- 
tion as a result of that divorce. I think 
that respondent’s defence would fail be- 
cause I do not think that the evidence 
which he called was sufficient to estab- 
lish the adultery which he alleged. He 
called the man with whom appellant 
was said to have committed adultery, 
but that man was a relation of his as 
well as his servant and it seems un- 
likely that if he believed that man had 
seduced his wife he would have kept him 
as his servant, and would have main- 
tained friendly relations with him as he 
admittedly did. 

The other evidence to prove the alle- 
ged adultery was equally worthless. 
The adultery is said to have taken 
place during respondent’s absence in 
Mandalay when repondent’s three child- 
ren by an earlier wife as well as a rela- 
tion of respondent’s were sleeping in 
the same hut with appellant and the 
servant with whom oppollant is said to 
have committed adultery. The relation 
of respondent’s a girl of 13, who had 
been invited to the house evidently to 
“play propriety ” during respondent’s 
absence, swore that the servant com- 
mitted adultery with appellant while 
appellant was sleeping by her side. This 
story does not sound probable on the face 
of it, and when it is remembered that 
the girl is a relation of the respondent's 
to whom respondent had offered presents 
shortly before she gave evidence and that 
she is a daughter of another of respon- 
dent's witnesses Fo Eyaing, who is a 
man of no substance, it is clear that her 
evidence carries little if any weight. 
Similar considerations affect the evidence 
of Fo Kyaing who said that he once saw 
appellant and the servant disappear to- 
gether among the gro\yng paddy, while 
the evidence of Fo Shin, who admits that 
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until recently he was an opium smoker, 
and that he owns no property of any 
sort is equally open to suspicion. 

I agree with the Judge in the trial 
Court that the alleged adultery was not 
proved. 1 have no doubt that respondent 
suspected appellant of adultery, and that 
he was willing to agree to a divorce for 
that reason, but I do not think that he 
has proved that adultery so as to entitle 
him to resist her claim to partition, 
supposing that he is entitled to resist it 
on that ground. 

I hold, therefore, that appellant was 
entitled to a i share of the property of 
the marriage. 

It, therefore, thus becomes necessary 
to consider what that property was 
Appellant alleged that the kanwin pro- 
perty consisted of 2 buffaloes valued at 
150,3 pairs of gold bangles valued at 
100, a set of gold buttons valued at 
15,2 boxes valued at 20, crockerv valued 
at 2/2 a looking glass valued at 5 bedd- 
ing including a mosquito net, valued at 
39 and clothes valued at 23-8. Res- 
pondent said in his written statement 
that 2 buffaloes were not kanwin pro- 
perty, but in his evidence he said that he 
did not know whether they were or not, 
and that at the time of the negotiations 
for the marriage he agreed that they 
might be regarded as kanwin, if the 
elders thought that they ought to be. I 
think, therefore, that the judgment in 
the trial Court was right in regarding 
them as kanwin. Respondent said that 
the gold bangles and the buttons had 
been pledged with a Chettyar for a debt 
for which he and appellant would both 
be liable and he called the Ghettyar’s 
olerk to prove this. I hold, therefore, 
that the gold bangles and buttons should 
be disregarded. As for the rest of the 
things, which appellant alleged to be 
kanwins respondent said that they were 
old and wore over-valued in the plaint 
and this is clearly probable, since it is 
unlikely that a cane box would be worth 
10 or 5 cotton blankets would be worth 
25. I think that if the value of these 
articles be taken at half the amount men- 
tioned in the plaint justice will pro- 
bably be done. 1 hold, therefore, that 
BO far as the kanwin properties are con- 
cerned appellant is entitled to i the 
value of the buffaloes, that is to say 
7$ and f the value* of the othe^ proper- 
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ties excluding the gold bangles and but- 
tons, that is to say to 244. 

As for the properties acquired during 
the marriage I disregard the value of 
the paddy, which I am satisBed was paid 
in satisfaction of debts, and 1 allow ap- 
pellant only i the value of the 150 bas- 
kets, which respondent admittedly re- 
tained. The value of this paddy at the 
rate claimed by appellant namely 180^ 
per 100 baskets would be 270 and appel- 
lant's share would be 135. As for the ^ 
clothing said to have been acquired dur- 
ing the marriage I think it fair to deal 
with it in the same way as the kanwin 
olothing and on this account 1 hold that 
appellant is entitled to 132. 

I, therefore, set aside the judgments 
and decrees of the lower Court and give 
judgment for'appellant for 247-6 with 
costs on that amount in all Courts Ap- 
pellant will pay the respondent the dif- 
ference between the Court-fees and advo- 
cate's fees on 900 and these fees on 247-6 
in the lower appellate Court. 

M.N /r.K. Appeal allowed. 
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Heald, J. 

Ji. T. T. K. M, M. N, Chettyar Firm 
— Appellants. 

v. 

K. P. A.N.M. Firm and others — 
Respondents. 

Civil Revn. No 39 of 1929, Decided 
on 23rd May 1929, against judgment of 
Dist. Judge, Tharrawaddy, in Civil 
Misc. Appeal No. 164 of 1926. 

(b) Civil P. C., S. 73 — Scope. 

Whore each of the 3 decree holders of the 
same judgment-debtor took out execution of 
his decrees in the execution cases of the Sub- 
Divisional Court and also in execution cases 
of the Township Court and where one of them 
in execution case of the Sub-Divisional Court 
attached and brought to sale certain proper- 
ties belonging to the common judgment-debtor 
and where the other decree-holders claimed* 
rateable distribution in the Sub-Divisional’ 
Court the decree-holders are entitled to rate- 
able distribution in respect of the decrees for* 
which they had taken out execution io the 
Township Court as well as those for which 
they had taken out execution in the Sub-Divi- 
sional Court ; A. J. R. 1928 Rang. 157, Rel. on. 

[P 199 C 21 

(b) Civil P. C., S. OG^Meaning. 

It does not follow that because an appeal 
lies under the Letters Patent there is similar 
appeal in the Code. The right of appeal is 
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B lighb conferred only by expreai pfoyiiion 
and in caaea under the Code, unleaa the right 
le given by the Code, there can be no appeal. 

[P 199 G 2] 

a^ (c) Civil P. C., S. 115— Appellate Court 
deciding correctly but without juriadiction 
— High Court will not interfere in reviaion. 

Where the appellate Court has decided cor- 
rectly but haa decided without juriadiction 
by holding that appeal lay where appeal did 
non lie, High Court will not interfere in revi- 
sion. [F 200 C 1] 

(d) Civil P. C., S. 73— Order und'er S. 73 
ia order in execution proceedinga but ia not 
decree within meaning of S. 47 and ia not 
appealable. 

An order under S. 73 is an order in execu- 
tion proceedinga but ia not a decree unless all 
the conditions enumerated in S. 47 are pre- 
sent, and a question arising between rival 
decree-holders which does not affect or in- 
terest the judgmant-debbor ia not a question 
which arises between the parties to the suit 
in which the decrea under execution was 
passed and so the decision of such question 
is not appealable. 42 Cal. 1, Hel. o;i.[P 200 C 1] 

M. C. Naidu — for Appellants. 

Bhattacharya — for Respondents. 

Judgment. — All the present parties 
who are Chettyar frms hold decrees 
against one Tun Maung, and have taken 
out execution of his decree in Civil Exe- 
cution 121 of 1928 in the Sub-Divisional 
Court, Tharrawacldy on 13th October 
1928. Respondent 1 took out execution 
of his decree in Execution cases 87 and 
93 of 1928 of the Sub-Divisional Court 
on 20th and 2dth July 1928 respectively, 
and in execution case 188/28 of the 
Township Court on 14th July 1928. 
Respondent 2 took out execution of his 
decrees in Execution oases 101 and 111 
of 1928 of the Sub-Divisional Court of 
11th August 28 and 11th September 
1928 respectively and in Execution case 
27G/28 of the Township Court on 20th 
September 1928, Respondeat 3 took out 
execution orhis decrees in Execution 
cases 92 and 106 of 1928, on 25th July 
28, and 29th August 1928 respectively 
and in execution oases 259, 260, and 261 
of 1928 of the Township Court on 8th 
September 1926. In execution case 93 
of 1928 of the Sub-Divisional Court, 
Respondent 1 attached and brought to 
sale certain properties belonging to the 
common judgment-debtor Tun Maung, 
the sale being held on 29th October 1926. 

The other parties claimed rateable dis- 
tribution in the Sub-Divisional Court 
but the learned Judge following the 
decision of a single Judge of this Court 
in the case Chettyar C. i2. M. A. V. 
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K. B. S. V. Chettyar (1) held that rate- 
able distribution could be had only in 
respect of decrees execution of whioh had 
been taken out in the Sub-Divisioual 
Court. The learned Judge’s attention 
was drawn to the decision of a bench of 
this Court in the case of Kwai Tong Kee 
v. Lim Chaung Ghee (2) but he said that 
in his opinion that decision neither over- 
ruled nor distinguished the earlier case 
and that it related merely to the pro- 
cedure between the High Court and the 
Small Cause Court, Raugoon. Respon- 
dents appealed on the ground that the 
C R.M A. case (l) was overruled by the 
decision in Kwai Tong Kee's case (2). 
Applicant objected that no appeal lay 
but the appellate Court overruled that 
objection on the ground that the decision 
in Kwai Tong Kecs case (2) was a judg- 
ment of this Court in an appeal. The 
learned Judge following the decision in 
Kwai Tong Kee*s case (2) held that res- 
pondents were entitled to rateable dis- 
tribution in respect of the decrees for 
which they had taken out execution iu 
the Township Court as well as those for 
which they had taken out execution in 
the Sub-Divisional Court. Applicant 
applies for revision of that order on the 
ground that no appeal lay bo the lower 
appellate Court, and that the holders of 
decrees which were being executed in 
Township Court were not entitled to 
rateable distribution. 

As for the latter of those 2 grounds 
the decision in Kwai Tong Kee's case (2) 
is conclusive, and there is no room for 
doubt that the decision of the appellate 
Court on this point is correct. 

On the question whether or not an 
appeal lay, the appellate Court over 
looked the fact that Kwai Tong Kee's 
case (2) was an appeal under the Letters 
Patent in whioh there is no provision 
for revision, and not under the Code and 
that it does not follow that because an 
appeal lies under the Letters Patent, 
there is similar appeal under the Code 
The right of appeal is a right conferred 
only by express provision of law, and 
in cases under the Code, unless the right 
is given by the Code, there can be no 
appeal. In the case of Balmer Lawrtes 
& Co. V. Jadunath (3), a bench of the 

(1) A. I. R. 1929 Rang. -96=5 Bang. 757. 

(2) A. I. R. 1929 Rang. 157=3 Rang. 131. 

(3) [1915] 42 Cal. 1 = 27 I. C. G44 = 19 
C.W.N. 1202. 
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Bigh Court of Calcutta said that aa order 
made under S. 73 of the Code is an order 
in execution proceedings but is not a 
decree unless all the conditions enume- 
rated in S. 17, are present, that a ques- 
tion arising between rival decree-holders, 
which did not affect or interest the judg- 
ment-debtor is not a question which 
arises between the parties to the suit in 
which the decree under execution was 
passed and that, therefore, the decision 
of such a question is not appealable. 
That decision was accepted by a bench 
of the High Court of Madras in the case 
of Venkata'perumal v Venkata Reddt (l) 
and 1 have no doubt that it is good law. 

The question then arises whether in a 
case where the appellate Court has de- 
cided correctly, but has decided without 
jurisdiction, this Court ought to inter- 
fere in revision. Interference in revision 
is always a matter of discretion, since 
as S. 115 of the Code says that “the High 
Court may make such order in the case as 
it thinks fit." In this case since the 
effect of the District Court’s order was 
^to direct the doing of what according to 
law ought to be done, I see no reason to 
interfere in revision and I dismiss the 
application. In the circumstances of th& 
case the parties will bear their own costs 
in this Court. 

P.N /r K. Revision dismissed. 

(4) [1915] 39 Mad. 570=^29 M. L. J. 96 = 29 

•I. C. 231=(1915) M. W. N. 334. 
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Heald and Maung Ba, JJ. 

Ma Mon Tha and others — Applicants, 

V 

Ma San and others — Bespond ents. 

Civil Revn. No 316 of 1928, Decided 
on 17th May 1929, against decision of 
Dist. Judge, Myingzan, in Civil Appeal 
No. 39 qf 1928. 

Provincial Small Cauie Court! Act, Art. 4 
— Growing palm tree ii immovable pro- 
perty^Burma General Clauiei Act. 

Tho dednitioD of immovable property givou 
in the Burma General Clauaea Act appliaa to 
the Provincial Small Cause Courts Act and 
as growing palm tree is immovable property 
for the purpoBca of the former Act, it ia also 
immovable property for the purposes of the 
latter Act: 24 Bovi, 31; 23 AIL 291; A. I. R. 
1927 Pat. 1; A. I. R. 1928 Pat. 652; 38 Mad, 
883; A. I. R. 1927 Rang, 94; Co7i5. and 
Disl, 19 Dovi. 207; 3 M, H. C, 237, Con, 

[P 203 C 1] 
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S. Ounguli — for. Applicants- 

P. E. Basu—tox Bespoadents. 

Heald, J . — The parties to this litiga- 
tion are descendants of a common ances- 
tor, Shwe Ban, applicants being the 
widow and children of Maung Tun, a son 
of Shwe Fan's son Tha Dun Aung, while 
respondents are Tha Dung Aung’s half 
brothers and Bisters, being children of 
Shwe PaA by a wife other than Tha Dun 
Aung's mother. They are litigating 
about a poddy palm grove valued at 
Bs 300. Applicants are in possession 
of the grove and they allege that it be- 
longed to Tha Dun Aung who gave it to 
his son Maung Tun from whom they in- 
herited it. Respondents on the other 
hand say that they received it as their 
share of the estate of Shwo Pan, as a 
result of arbitration proceedings between 
them, and Tha Dun Aung’s widow Ma 
Pyu, and that applicants are merely 
tenants of Ma Pyu. It is to be noted 
that the litigation relates only to the 
growing trees and not to the lands on 
which they stand, the separate owner- 
ship of growing palm trees and the land 
on which they stand being recognized 
in this province where such trees and 
land are separately assessed to revenue. 
The trial Court dismissed respoudent’s 
suit, but the District Court on appeal 
gave them a decree for possession of the 
trees. Applicants have now filed an ap- 
plication in revision against the decision 
of the District Court, but under S. 115 
of the Code, no revision lies if the decree 
is appealable. The decree is appealable 
under S. 100 of the Code if the suit ia 
not of the nature cognizable by Courts 
of Small Causes, and it is appealable 
under S. 11, Burma Courts Act if it is 
not a suit of the nature cognizable by a 
Court of Small Causes, under the Pro- 
vincial Small Cause Courts Act, but ia a 
suit relating to immovable property or 
to any right or interest in immovable 
property or is a suit in which it ia 
necessary to decide any question relating 
to succession, or inheritance. So far as 
both the Code and the Act are concerned, 
the question whether the suit is one of 
the nature cognizable by Courts of the 
Small Causes arises, and so far as the 
Act is concerned the further question 
might arise as to whether or not it is 
a suit in which it is necessary to decide 
a question relating to succession or in- 
heritance. It is not suggested that that 
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-further quesbioa arises iu this ease but 
it has been •assumed that the suit is one 
of the nature cognizable by Courts of 
'Small Causes on the ground that grow- 
ing palm trees are not immovable pro- 
perty and therefore a suit (or possession 
of them is not within the purview of 
Art. 4 of the Sch. 2 to the Provincial 
Small Cause Courts Act. 

Ir^ XI pper Burma suits for possession 
of palm groves or growing palm trees 
have for many years been regarded as 
suits for immovable property probably 
on the strength of the ruling in the case 
of Po Them v. Maung To (1), where it 
was held that growing palm trees are 
not *' standing timber ” within the 
meaning of these words in S. 3 of the 
Upper Burma Registration Regulation 
so as to be excluded from the dehnition 
of immovable property for the purpose 
of that Regulation But in the case of 
Maung Kyiue v. Maung Kala (2) a lear- 
ned Judge of this Court, following the 
mse of Natesa v Tengavelu (3) held that 
a lease of growing palm trees was not a 
ilease of immovable property within the 
meaning of dehnition of immovable pro- 
?perty given in the Transfer of Property 
Act, and that the rent reserved by such 
a lease did not fall within the definition 
of rent given in that Act, and that there- 
fore a suit for such rent was not a suit 
for “ rent " within the meaning of 
Art 8, Sch. 2, Provincial Small Cause 
Courts Act, but was a suit of the 
nature cognizable by Courts of Small 
Causes. In support of the view that 
growing trees are immovable property 
the following cases have been cited 
namely Kishnarao v. Babaji (4), Mu- 
hnmmad Sadiq v. Laute Ravi (5), Bodha 
Gandheri v. Aslileke Singh (6) and Lalaji 
Singh v. Nawab Chowdhury (7). On 
the other side besides the Rangoon case, 
only the case of Natesa v. Tangavelu (3) 
mentioned therein has been cited. The 
decision in Kishnarao v. Babaji (4) re- 
lated to the question, whether a grow- 
ing mango tree was immovable property 
far the purpose. of S. 3, Registration Act 

0 ) [1902-03] 2 U. B. R. 1. 

(2) A. I. R. 1927 Rang. 91-1 Rang. 503. 

(3) [1911] 38 Mad. .603=23 1. C. 102=(1911) 
M. W. N. 327. 

(1) [1899] 21 Bom. 31=1 Bom. L. R. 189. 

(5) [1909] 23 All. 291=(1901) A. W. N. 86 
(F.B.). 

(6) A. I. R. 1927 Pat. 1=5 Pat. 765. 

(7) A. I. R. 1920 Pat. 652=7 Pat. 616. 


of 1866, which 'like the present Regis- 
tration Act excluded a "standing timber" 
from the definition of immovable pro- 
j)erty and the learned Judges said that 
‘timber" meant properly such trees 
only as are fit to be used on building 
and repairing houses and that a mango 
tree, which is primarily a fruit tree 
might not always come within the term. 
They decided, however, on the strength 
of the statement of the Judge in the trial 
Court that a mango tree though a fruit 
bearing one, may be classed as a timber 
tree, especially in this part of the coun- 
try (Ratnagiri) where its wood is ofte^ 
used for building houses," that the tree 
in that case should be regarded as move- 
able property for the purposes of the 
Registration Act. The case of Mahomed 
Sidiq V. Laute Ram (5) did not really 
raise or decide the question whether or 
not growing trees are immovable pro- 
perty. The question raised in that case 
was whether on partition by a Revenue 
Court, which had statutory jurisdiction 
to partition "land," the trees growing 
on the land passed by such partition 
and it was held that they did pass as 
being part of the land. 

The case of Bodhi Gandheri v. Ash- 
leke Singh (6) was a suit for possession 
of growing mango trees which was alleged 
to have been transferred by an unregis- 
tered deed of gift. The question was 
raised whether growing mango trees 
were “ standing timber " within the 
meaning of S. 3, present Transfer of Pro- 
perty Act, which like the Registration 
Act excludes " standing timber " from 
the definition of immovable property. 
The learned Judges expressed an opinion 
that in the peculiar circumstances of 
that case and having regard to the fact 
that the tree in suit was not intended 
to be used as timber but was intended 
and was in fact used for the purpose of 
enjoying the fruits from it, the tree 
must be regarded as " immovable pro- 
perty " and not moveable property for 
the purpose of the Transfer of Property 
Act. The case of Lalji Singh v. Nawab 
Chowdry (7) related to the definition of 
" immovable property " in the Registra- 
tion Act and the following passage oc- 

cures in the Judgment 

“ The question, thereforo, is whether fruit 
trees such aa mango trees are to be regarded 
as Btandmg timber or not. In my opinion 
they clearly are nob standing timbers. They 
are not intandod for use as timber at all, they 
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are in the ordinary course used merely as 
fruit trees, that is to say, they are there for 
the purpose of yielding fruit and not for the 
purpose of being cut down in order to be con- 
verted into furniture or parts of houses or for 
any other purpose for which timber is ordi- 
narily used. It may be that occasionally 
mango wood is used for the same purpose as 
ordinary timber, but if so it must be very ex- 
ceptional. The wood of the mango tree is not 
in my experience of such a nature that it 
can be said to be used generally as timber. 
In the result the learned Judges held that for 
the purpose of the Registration Act growing 
mango trees are not " standing timber " and 
are therefore ''immovable property. " 

In the Case of Nate&a v Tangavelu (3) 
a written lease of certain palm trees 
had been given, and the question 
arose whether that lease needed to 
be registered. The learned Judge found 
that the interest conveyed by the docu- 
ment which was the right to take toddy 
and fruit from the trees for two years 
was not for the purposes of the Regis- 
tration Act an interest in immovable 
property since it proceeded to some ex- 
tent on a consideration of the fact that 
fruit upon and juice in trees are movea- 
ble properties. It will have to be 
noticed that in all these cases in so far 
as they dealt with the question whether 
or not growing trees are to be regarded 
as immovable properties dealt with 
that question in relation to either the 
Transfer of Property Act or the Regis- 
tration Act. But the definitions of im- 
movable property ” given in those Acts 
do not apply to the Code or to the Burma 
Courts Act, or to the Provincial Small 
Causes Courts Act. 

The definition of " immovable pro- 
perty " which applies to the Code is 
that given in the General Clauses Act 
1897, which says that in all of the 
Governor General in Council Acts and 
Regulations made after the commence- 
ment of that Act, unless there is any- 
thing repugnant in subject of contexts 
"immovable property” shall include land, 
benefits to arise out of land, and things 
attached to the earth or permanently 
fastened to anything attached to the 
earth but so far as the Code is concerned 
that definition is modified by the state- 
ment in the Code itself that moveable 
property includes growing crops. The 
definition which applies to the Burma 
Courts Act is that given in the Burma 
General Clauses Act, which is the same 
as that given in the General Glauses Act 
of 1897. There is no definition of im- 
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movable property which by law applies 
to the Provincial Small Cause Courts 
Act, because that Act was passed before 
the General Clauses Act of 1897 came 
into force and the earlier General Glauses 
Act contained no definition of immov- 
able property, but I think that in the 
absence of anything repugnant in the 
subject or context the definition given 
in the General Clauses Act which is the 
same as that given in the General 
Glauses Act 1897, certainly applies to 
the Provincial Small Cause Courts Act. 
There seems to be little case law on the 
Subject of the meaning of immovable 
property in the Code, but in the case of 
Sakharam v. Vishram (8) the High 
Court of Bombay held that a suit for 
possession of a growing Jack fruit tree 
was a suit for immovable property. 

As for the Small Cause Courts Act, the 
High Court of Madras in the case of 
Shanti v Vepa (9) which does not seem 
to have been officially reported said that 
a Small Cause Court cannot entertain a 
suit for possession of a growing Jack 
fruit tree, which is certainly immov- 
able property. 

If growing palm or fruit trees are im- 
movable properties for the purpose of 
the Transfer of Property Act and the 
Registration Act, which exclude 
" standing timber ” from the definition 
of ** immovable property ” then a for- 
tiori they would be immovable property 
for the purposes of the General Glauses 
Acts which say that immovable pro- 
perty included things " attached to the 
earth, ” the words " attached to the 
earth " having already been defiaed in 
the Transfer of Property Act as meaning 
among other things " rooted in the earth 
as immovable properties in the cases of 
trees and shrubs” In the Upper Burma 
case already cited, reference is made to 
the definition of timber given in Whar- 
ton’s Law Lexicon, and Strued's Judi- 
cial Dictionary and it may be useful to 
refer to the definition given in the New 
English Dictionary. There *' timber ” 
is said to be building material generally 
wood, used for the building of houses 
ships, etc., for the use of carpenter, 
joiner, or other artisan, wood in general 
as a material especially after it has been 
suitably trimmed and squared into logs 
or further adapted to oonstructive uses. 

(B) [1895] 19 Bom, 207. 

(9) 3 M. H. C. 237. 
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The word is said to be applied to the 
wood of growing trees capable of being 
used for struotufal purposes and hence 
collectively to the trees themselves as 
a " Standing timber and in English 
law to embrace generally the oak, ash, 
and elm of the age of 20 years or more 
and in the particular districts by local 
custom including other trees such as 
birch, in the county of York and beech 
in Uie county of Buckingham. The- 
IKcbionary cites Blackstone as saying 
that Oak, Ash and Elm are timber in all 
places, and in some particular Counties 
by local custom where other trees are 
generally used for building, they are 
therefore considered as timber. It is 
probable that the framers of the Trans- 
fer of Property Act and the Registration 
Act were familiar with the meaning of 
the word " timber ” in England and 
used this word instead of the word 
'* trees ” intending to include only trees 
ordinarily used as material for buildings, 
ships, furniture and the like, and to 
exclude trees, not so used. The view 
that '* standing timber " on the Regis- 
tration Act means trees intended for 
early conversion into timber ” has been 
adopted by Government of Burma in 
Direction 21 of the Burma Registration 
of deeds, Directions, and it is clear that 
there is judicial authority for that view. 
I think therefore that growing toddy 
palm trees are ordinarily immovable 
property under the Transfer of Property 
Act, the Registration Act, and that there 
are certainly immovable properties 
within the definition of the General 
Clauses Acts and are therefore *' im- 
movable properties " for the purposes 
of the Code, and the Burma Courts Act, 
and I see no reason to believe that they 
are not immovable properties for the 
purposes of the Small Cause Courts Act 
I would therefore hold that the present 
suit being a suit for possession of im- 
movable property is not a suit of the 
nature cognizable by Courts of Small 
Causes, and that therefore a second ap- 
peal lies, and that the application for 
revision is incompetent. 

Maung Ba, J. — I concur. 

P.N./h.k. Revision dismissed^ 
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Full Bench 

Rotledoe, C. j., and Maung Ba 
AND Heald, JJ. 

Emperor — Applicant. 

V. 

Maung Pu Kai and another — Accused. 
Criminal Re/n. No. 319-A of 1929 and 
Criminal Ref. 39 of 1929, Decided on 
12th June 1929, against order of Special 
Power Magistrate of Yamethin, D/- 17th 
December 1928. 

(a) Penal Code, S. 114 — Perion puniihable 
under particular lection of Code read with 
S. 114 ii punishable as principal and ia 
guilty of substantive offence. 

A person, who is punishable under the 
particular section of the Code read with S. IH, 
is punishable not as an abetter but as a prin- 
cipal and is guilty of the substantive oflence 
and not merely of abet ment of that offence : 
10 Bom. L, R. 26 Di5cus<ied and Doubled. 

LP 206 0 2] 

(b) Penal Code, S 114 — If person is con- 
victed of offence under particular section of 
Code read with S. 114 and if that offence 
renders him liable to whipping in lieu of or 
in addition to other punishment either under 
Whipping Act or Burma (Amendment) Act 
18 of 1927, he is so punishable. 

If a person is convicted of an offence under 
a particular section of the Cods read with 
S. 114 and if the offence under the particular 
section of the Code renders the offender liable 
to whipping in lien of or in addition to any 
other punishment either under the Whipping 
Act or under Burma (Amendment) Act (6 of 
1927), the person so convicted is punishable 
with whipping in lieu of or in addition to any 
other punishment ; 1 L. B. B. 63, Appr. and 

D%H. [P 207 G 1] 

(c) Penal Code, S. 109 — Court is not justi- 
fied in saying that words 'punishment pro- 
vided for offence’ in S. 109 mean punish- 
ment for offence either in Penal Code or in 
some special or local law — Interpretation of 
Statutes. (Per Bagiiley^J.^ In the order of 
Reference). 

Although a Penal law must be interpreted 
as far as possible in favour of the subject still 
the Court is not justified in adding at the end 
of the section a qualifying or explanatory 
phrase which is not to be found in the section 
itself. That being so the Court is not justified 
in saying that the words "punishment pro- 
vided for the offence" in S. 109 mean punish- 
ment provided for the offence either in the 
Penal Code or in some special or local law : 
7 L. B. P. 03, Discussed and not Appr. 

[P 204 C 2] 

(d) Penal Code, S. 40 — Scope. 

{Per Baguley, J . — In the order of refer- 
ence). — S. 10 refers to the deffnition of the 
word "offence" and it in no way refers to the 
punishment of the offence. [P 205 G 1} 

Order of Reference. 
Baguley. J — One of the accused in 
this ease, Maung Hmen, alias, Hmon 
Gyi has been convicted under S. 32&t 



204 Rangoon Emperor v, 

I. F. C., read with S. 114 and sentencad 
to two and half years rigorous impri- 
sonment and 30 lashes. He appealed 
to the Sessions Judge, Yamethin, but 
the appeal was dismissed The case has 
been sent for by this Court to consider 
the legality of the sentence of whip- 
ping in addition to imprisonment in the 
case of a conviction under Penal Code, 
S. 326 read with S. 114. It appears from a 
perusal of the judgment that the oSenoe 
really was punishable under S. 326, I. P. 
C., read with S. 109. The legality of 
sentences of whipping in cases of abet- 
ments is not very clear and there seems 
to have been some divergence of opinion 
in this Court as to whether abetment of 
an ofifence mentioned in S. 3, Burma Act 
8 of 1927 can be punished with whipping 
in lieu of or in addition to any other 
punishment to which the offender may 
be liable under the Penal Code. In view 
of this divergence of opinion and of the 
importance of the point (for at present 
moment Magistrates are being urged on 
the one hand to pass sentences of whip- 
ping, whenever they can be legally passed 
and appear suitable, and on the other 
hand are being severally dealt with when 
they pass illegal sentences of whipping) 
1 refer the matter to a Bench or a Full 
Bench as may commend itself to the 
Honorable Chief Justice. The only re- 
corded case that I can 6nd on this point 
is a ruling of the late Chief Judge of the 
Chief Court of Lower Burma, then Twe- 
mey, J., recorded as King Emperor v, Po 
Han (1). The head-note of this ruling is: 

" Persona (other than juvenile oQendera) 
convicted of abetment of theft (or of any other 
offanoe specified in S. 3, Whipping Act 1903) 
cannot be punished with whipping under the 
provisions of that section. " 

This case was apparently not argued in 
Court and the gist of the judgment is as 
follows : 

" The words punishment provided for the 
oQence in S. 103, I. P. C. moan the punish- 
ment provided for the offence either in the 
Penal Code or in some apacial or local law ; 
(see Ss. 40 and 41), " 

The Judge then goes on to point out 
that the Whipping Act is not a Special or 
a local law within the meaning of Ss 40 
or 41 and that therefore the offence of 
abetment of an offence mentioned in S. 3, 
Whipping Act, 1909 cannot be punished 
with whipping. S. 109 is quite clear in its 
phraseology. It runs as follows : 

(1) [1914] 7 L. B. R. 03=23 I. C, 117=7 Bur. 

L. T. 99. 
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" Whoever abets any oSence shall, if the 
aot abetted is committed In oonaequence of 
the abetment and no ezpteBa provision is 
made by this Coda for the punishment of such 
abetment, be punished with the punishment 
provided for the oUence.” 

The addition made by Twemey, J., of 
the words "either in the Penal Cede or 
in some special or local law" do not ap- 
pear in S. 109 and I see no ground for 
supposing they were ever intended to be 
there. Words when perfectly plain and 
clear must be given their natural mean- 
ing and although I fully recognize that a 
Penal law must be interpreted as far as 
possible in favour of the subject, I do not 
think that a Court is justified in adding 
at the end of a section a qualifying or 
explanatory phrase, which is noti to be 
found in the section itself. It appears to 
me that one reason why this clause has^ 
been added and has found favour in the 
eyes of some Judges is that the Whipping 
Act of 1909 in certain cases mentions 
abetments in relation to certain offences, 
but does nob mention the word "abet- 
ments" in relation to other offences. For 
instance S. 4 (a) makes whipping speci- 
ally applicable to the offences of abet- 
ment, oommission or attempt to commit 
rape, while in S. 5 which relates bo juve- 
nile offenders, abetments, commission, 
and attempts at commission of certain 
offences are made punishable by whip- 
ping. In my opinion, however, the fact 
that abetments are mentioned in some 
places and not in others is not a conclu- 
sive proof that it was the intention of 
the legislature to make all other abet- 
ments not punishable with whipping. 
The offence of abetment is punishable in 
various ways, according to the form in 
which the abetment takes place. B. 109 
makes one form of abetmout, which has 
certain results punishable with the same 
punishment provided for the offence it- 
self. S. 110 relates to another form of 
abetment with other consequences. S. Ill 
is the same, so are Ss. 112, 113, 115, 116 
and 117. When abetment of a certain 
offence is specially made punishable with 
whipping I take it that abetment of that 
offence coming under any section from S. 
109 to 117 would be punishable with 
whipping, but at the moment I am only 
concerned with abetments punishable 
under Ss. 109 and 114. With regard to 
abetments punishable under S 114 it 
seems to me personally that there can be 
no possible doubt. S. 114 says that a per- 
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SOD who is punishable under that section 
read with some substantive section 
" shall be deemed to have committed Ruch 
act or offence, that is, the act or offence men- 
tioned in the substantial section." 

When a man is deemed to have com- 
mitted an offence, 1 take it that that 
means that in the eyes of the law he is 
to be treated as though he had committed 
the offence and is liable to all the pains 
and| penalties which the commission of 
the offence may bring upon him. If the 
commission of an offence makes the man, 
who commits it liable to whipping, ho 
must also be regarded as liable to whip- 
ping if he is deemed to have committed 
the offence, for in the eyes of law he has 
committed the offence and is liable to all 
the consequences entailed thereby. 

With regard to S 109, the Code says 
that the man who abets an offence for 
which he is liable under S. 109 read with 
some substantive section shall be 
punished with the punishment provided 
for the offence mentioned in the substan- 
tive section and does not specify in what 
way the punishment may be prescribed. 
The reference to S. 40 is in my opinion 
inapt- S. 40 refers to the definition of 
the word '‘offence’* and it in no way refers 
to the punishment for the offence. The of- 
fence contemplated in this order of refer- 
ence are offences under the Indian Penal 
Code which are punishable either under 
the Code or under another Act. When the 
Code says that they shall be punished 
with the punishment provided for the 
offence, I see no limit in the words which 
would restrict the punishment to the 
punishment prescribed under the Indian 
Penal Code. 

I would therefore refer the following 
questions : 

(1) If a person is convicted of abetment of 
an offence under the Indian Penal Code for 
which he is liable to punishment under S. 114 
read with the section of the Indian Penal 
Code applicable to the offence and if the of- 
fence under that section renders the offender 
liable to whipping in lieu of or in addition to 
any other punishment cither under the Whip- 
ping Act or under Burma Act 8 of 1927, is the 
persqn so convicted punishable with whip- 
ping in lieu of or in addition to any other 
punishment either under the Whipping Act or 
under Burma Act 8 of 1027 and is the person so 
convicted punishable witll whipping in lieu of 
or in addition to any other punishment 7 

(2) If a person is convicted of abetment of 
an offence under the Indian Penal Code for 
which he is liable to punishment under S. 1G9 
road with the section of the Indian Penal 
Code applicable to the offence and if the 


offence under that section renders the offen- 
der liable to whipping in lieu of or in addition 
to any other punishment either under the 
Whipping Act or under Burma Act 8 of 1927, is 
the person so convicted punishable with 
whipping in lieu of or in addition tc any 
other punishment 7 

Heald, J — In his Criminal Reg. Trial 
No. 83 of 1928, the Special Power Magia- 
tratie, Yamebhin, convicted an offender 
under S. 326 read with S. 114, I. P. C., 
and sentenced him to 2i years rigorous 
imprisenment and 30 stripes whipping 
under S. 326 of the Code and S. 3 of t!ie 
Whipping (Burma Amendment) Act 1927. 

The learned Judge of this Court before 
whom the case came in revision suggest- 
ed that S. 109 should have been applied 
to the case instead of S. 114 and raised 
the question of the legality ol a sentence 
of whipping in a case to which either 
S. 114 or S. 109 applies. He has accord- 
ingly referred the following questions : 

(1) If a person convicted of abatement 

other punishment ? 

(2) If a person is conviobed to any 

other punishment 7 

It is clear that on the case only the 
former of these 2 questions arises. S. 3, 
Whipping (Burma Act 1927), renders 

" any person who commits an offence under 
S. 326, 1. P. C. punishable with whipping in 
lieu of or in addition to any other punishment 
under S. 4, Whipping Aot." 

Section 4, Whipping Aot says that 
whoever abets, commits or attempts to 
commit rape or “commits" certain other 
offences may be punished with wbipping 
in lieu of or in addition to any other 
punishment to which he may for such 
offence, abetment or attempt be liable 
under the Indian Penal Code. S 114, 
I. P. C. says that whenever any person^ 
who if absent would be liable to be 
punished as an abetter, is present when 
the act or offence for which ho would be 
punishable in consequence of the abet- 
ment is committed he "shall be deemed" 
to have committed such act or offence, 
while S. 109 of the same Code says that 
whoever abets an offence shall, if the 
offence is committed in consequence and 
no express provision is made by this 
Code for the punishment of such abet- 
ment, be punished with the punishment 
provided for the offence. There is so far 
as I know no case law bearing directly on 
the question whether or not a person 
who under S 114 of the Code "is deemed 
to have committed" an offence is puni- 
shable whith whipping under Ss. 3 or 4, 
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Whipping Acl), if the offeaoe is one 
of those meationed ia these sections 
other than rape, the abetment of which 
is specifically mentioned in S. 4 Whip- 
ping Act. 

In the case of Emperor v. Kashia 
Antoo (2) which was decided by a single 
Judge of the High Court of Bombay, an 
offender was convicted of theft under 
S. 379 read with S. 114 of the Code, and 
the question was raised whether or not 
the provisions of S. 75 of the Code could 
be applied to the case, that is to say, 
whether or not he was guilty of the 
offence of theft. The learned Judge said 
Ib saeins to ma that nothing could hava 
been easier for the legislature, had it intended 

the abetment of an oflenca to bain* 

eluded under 3. 75 than to have said so." 

He went on to say that S 114 of the 
Code does not say 

he shall have committed such act or 
offence bub ha shall be deemad to hava com- 
mitted such act or ofianco." 

In oiher words he is to be treated in 
the same way as if he had committed 
the offence. That is not the same thing 
to my mind as saying he has committed 

the offence Mr. J. Chanda- 

varker has recently put a construction 
under the words ‘ shall be deemed" when 
used by the legislature as follows 

whan one thing is not the same as another 
thing, bub the legislature says that it shall 
be deemed to be 

the same thing, it creates a legal fiction, 
and in that case, 

" the Court is entitled and bound to ascer- 
tain for what purposes and between what per- 
sons the statutory funotion is to be resorted 
to, per James, L. J. in Expajte Walton 
And fictions crated by law shall never ba 
ooatradioted so as to defeat the ends for which 
they are invented, though for every other 
purpose they may ba coutradicted. Mostyn v. 
Fahr\yas (4), Emperor v. A^marai;i (5). It ap- 
pears to ma that this is the a correct construc- 
tion to ba put upon these words. The efieot 
of S. 114, therefore, is that if a man is pre- 
sent at a commission of an offence ha ia to 
ba deemed to have committed it not that he 
has committed it." 

With all respect for the opinion of the 
learned Judge, I suggest that the legal 
fiction in this case was created by the 
legislature between the Court and the 
offender for the purpose of enabling the 
Court to punish the offender for the sub- 
stantive offence, and that as the learned 
Judge says, for that purpose he is to be 

”?a) [1908] 10 Bom. L. R. 2C. ” 

(3) [1081] 17 Ch. D. 746. 

(4) [1774] 1 Cowp. 161, 177. 

(5) [1907] 31 Bom. 480^9 Bom. L. R. 661. 
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treated in the same way as if he had 
committed the offence, that is to say, ha 
must be regarded by the Court as having 
committed the offence. In my opinion a 
person who is convicted of an offence under 
a particular section of the Indian . Feual. 
Code read with S. 114 of that Code is not 
convicted of abetment but is convicted 
of the substantive offeaoe. S. 114 deals 
expressly with “ a person who if absent 
would be liable to punishmeut as au abet- 
ter," and provides that such person if 
present when the offence for which he 
would be punishable “ in consequence of 
the abetment" is committed, he shall be 
deemed to hava committed the offence. I 
cannot read that section otherwise than 
as meaning that such a person is more 
than an abetter, and that he is in fact 
what is called in English law a principal 
in the second degree. It is true that that 
section is included in the chapter of the 
Code which deals with “abetment" but 
that chapter deals iu Ss. 118, 119, and 
120 with matters which it does not call 
'abetment' and which in particular oases 
might possibly not fall within the defi- 
nition of abetment and it was obviously 
a matter of conveuieuce to include iu the 
chapter which deals with abetment, a 
section which deals with the circum- 
stances in which a person, who has in 
fact abetted an offence, and who even as 
as an abetter might be punished for the 
offence committed, is to be regarded as 
more than an abetter and is “ to ba 
deemed to have committed the offence.'’ 

For these reasons I am of opinion that 
the decision of the learned Judge 
who decided Kashia Antoo's casa (2) was 
mistaken, and I would hold that a per- 
son, who is punishable under a particular 
section of the Indian Penal Code read 
with S. 114, is punishable not as an 
abetter but as a principal and is guilty 
of the substantive offence and not merely 
of abetment of that offence I entirely 
agree with the view taken by learned 
Judge of the Chief Court of lower Burma 
in the case of Emperor v. Po Han (l), 
that the wording of the Whipping * Act 
is inconsistent with the view that abet- 
ment of the offences which are mentioned 
in that Act (or to which that Act is made 
applicable by the Whipping (Burma 
Amendment Act 1927), is punishable 
with whipping except in oases where 
abetment is expressly made so punish- 
able, but I regard cases in which S. 114 
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is applied nob as oases of abetmenb, bub 
«s oases where the offender is punishable 
for bhe subsbantive offence as prinoipal. 
I would aooordingly answer the question 
which arises on the reference as follows ; 

“ IC tk parson la oonvioted of an offence 
under a partioular section of the Indian Penal 
Code read with S. 114 of that Code, and if the 
offence under the particular section of the 
Code renders the offender liable to whipping 
in lieu of or addition to any other punish- 
ment Aithor under the Whipping Act, or under 
Burma Amendment Act (8 of 1927 > the person 
so convicted is punishable with whipping in 
lieu of or in addition to any other punish- 
ment.” 

Maung Ba. J. — I concur. 

Rutledge, C. J. — I concur. 

p.n./r.K. Reference answered. 
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OUNLIPPE, J. 

J. B. Baroni — Plaintiff 

V. 

Secy, of State — Dafandant. 

Original Civil Bagular Casa No. 75 of 
1929, Dacidad on 6bh May 1929. 

Government of India Act (1919), S. 96-B — 
Rules under R. 14 — Person occupying posi- 
tion of Extra Assistant Commissioner 
^lismissed— He bringing suit against Crown 
in damages for wrongful dismissal on 
ground that provisions of R. 14 and 
Circular G. No. 18 of 1926 issued by Gov- 
ernment of Burma were not followed — 
Though he cannot rely on alleged breach of 
procedure in Circular G. No. 18, he is not 
precluded from bringing suit and decision of 
case will depend on alleged breach of forma- 
lities in R, 14. 

Where a person, who occupied the position 
of E. A. G. was dismissed from his appoint- 
ment and he brought a suit against the Secre- 
tary for State for India in Oounoil in damages 
for wrongful dismissal on the ground that the 
provisions of R. 14 and the Circular G. No. 18 
of 28th April 1926 issued by the Government 
of Burma, Central Department were not 
followed, though he cannot rely on the alle- 
ged breach of the procedure laid down in 
Circular G. No. 18 as such order is purely an 
executive one, he is not precluded from bring- 
ing his action and decision of the case will 
depend on the oonsidcratLon of the alleged 
breach of the formalities laid down in B. 14. 
Gould V. Stewart, (1896) A. C. 575, AypL 
AJ,R, 1927 CaU 811, Rel, on. [P 203 0 2J 

Plaintiff in person. 

Oovt. Advocate — for Defendant. 

Judgment. — The plaintiff in this 
9.otion is one J. H. Baroni, who formerly 
oGoupied the position of Extra Assistant 
Oommiasioner in the Burma Civil Service. 


His plaint alleges that on 9th January 
1927, he was suspended from office, and 
on 30th April 1927, he was dismissed 
from his appointment by bhe order of 
the Local Government. He now sues the 
Secretary of State for India in Council in 
damages for wrongful dismissal. The 
suit is brought iu forma pauperis. The 
reply of the Crown is in the form of a 
demurrer. It is contended on behalf of 
the Secretary of State that in the circum- 
stances no action lies. S. 96-B. Govern- 
ment of India Act 1919, in its particulars, 
material to this case, runs as follows: 

(1) Subject to the provisions of this Act and 
of rules made thereunder, every person lu the 
oivil service of the Crown in India holds 
office during His Majesty's pleasure, and may 
ba employed in any manner required by a 
proper authority within the scope of his duty, 
but no person in that service may ba dismis- 
aed by any authority subordinate to that by 
which he was appointed, and the Secretary of 
State for India in Council may (except so far 
as he may provide by rules to the contrary) 
reinstate any person in that service who has 
bean dismissed. 

If any such parson thus appointed by the 
Secretary of State in Council thinks himself 
wronged by an order of an official superinr lu 
a Governor’s provinca, and on due applica- 
tion made to that superior does not receive 
the redress to which he may consider himself 
entitled, he may without prejudice to any 
other right of redress, complain to bhe Gover- 
nor of the province in order to obtain justice 
and the Governor is hereby directed to exa- 
mine such complaint and require such action 
to be taken thereon as may appear to him to 
be just and equitable. 

(2) The Secretary of State in Council may 
make rules for regulating the olassilioation of 
the oivil services in India, the methods of 
their recruitment, their conditions of service 
pay and allowances, and discipline and con- 
duct. Such rules may, to such' extent and in 
respect of such matters as may ba prescribed 
delegate the powor of making rules to the 
Governor-General in Counoil or to Local 
Governments, or authorize the Indian legis- 
latures to make laws regulating bhe public 
services. 

Uader this subsection rules were 
ma.de regarding the Civil Services of 
India by the Secretary of State. B. lA 
is iu these terms: 

"Without prejudice to the provisions of the 
public Servants Inquiries Act, 1850 in all 
cases in which the dismissal removal or 
reduction of any officer is ordered, the order 
shall except when it is based on facts or con- 
clusions established at a Judicial trial, or 
when the officer concerned has absconded 
with the accusation hanging over him, ba 
proceeded by a properly recorded departmen- 
tal enquiry. At such an enquiry a definite 
charge in writing shall bo framed in respect 
of each offence and explained to the accused 
the evidenoe in support of it and auy evidence 
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which he may adduce in his defence shall bo 
recorded In his presence, and his defence 
shall ba baken down In writing. Each of the 
charges framed shall be discussed and a find- 
ing shall be recorded in each charge." 

On 28bh April 1926, the Government 
of Burma, general department issued a 
Ciroular Q No. 18 of 1926. This circular 
dealt exhaustively with departmental 
enquiries, particularly those which in- 
volved the dismissal or removal of public 
servants. Elaborate directious were given 
as to conduct of those enquiries and any 
appeals which might be preferred against 
orders passed in relation to removal or 
dismissal. The plaintiff alleges inter 
alia that the provisions of B. 14 and 
Circular Q No 18 have not been followed 
in his case. S. 32, Government of India 
Act (on which some reliance was also 
placed by the plaintiff) as far as sub- 
6. (1) and (2) are concerned is in this 
form: 

"(1) The Secretary of State in Council may 
Bue and be sued upon by the name of the 
Secretary in Council as a body corporate." 

(2) Every person shall have the same re- 
medies against the Secretary of State in 
Council, as he might have had against the 
East India Company, if the Government of 
India Act 1358, and this Act had not been 
passed." 

I may say at once that S. 75 of 3 and 
4 Wiliiam 4 Chap. 85. lays down that: 

"Nothing in this Act shall take away the 
power of the said Court of directors to remove 
or dismiss any of the officers or servants of 
the said company, but that the said Court 
shall and may at all times have full liberty 
to remove or dismiss any buch officer or 
servants at their will and pleasure." 

I have been unable to discover any 
later statute dealing with the same power 
of the Court of Directors of the Old East 
India Company, and therefore am of 
opinion that as far as S. 32, Government 
of India Act is concerned this section 
does not assist the plaintiS’slclaim. It 
is now well established law that, apart 
from some special statutory safe-guard, 
no action will lie against the Grown for 
the wrongful dismissal of a servant of 
Government. This rule of law is based 
upon public policy and a prerogative 
right of the Sovereign. In certain cases 
however, it has been held that a statute 
dealing with Governmental employment 
has by its provisions qualified and res- 
tricted the right of the Crown in this 
regard. Such was the view held by the 
Privy Council in Oould StPAoart {\). 

(1) [1896] A. C. 575=33 L. J. F. u. ok=s70 
L. T. 110. 


There the construction of a New Soutlk 
Wales Statute, the Civil Service Act of 
1884 was, under consideration. Appa* 
rently the Act in question did not contain 
the words during his Majesty’s pleasure 
or any similar words referring to the 
prerogative of the Crown. It was con- 
tended however, that such words must 
be implied or imported into any Act of 
this nature. The Privy Council were of 
opinion that that was so, in all ordinary 
cases, following the decisions on Dunn 
V. Reg (2) and De Doshe v. Reg (3), bub 
they held that this particular Act of 
Parliament in Part 3 thereof contain 
special provisions for the protection of 
Government servants, which restricted 
the unlimited power of the Crown 
to dismiss them- In principle I am 
unable to distinguish the case before me 
now, from the decision in Ooutd v. 
Stewart (1). To my mind, the meaning 
of the words. 

"dubjeob bo bbo provisions of the Acb, accl 
of the rules made thereunder, every person in 
the civil service of the Crown in India, holds 
office during Hia Majesty’s pleasure " 

read together with B. 14, is quitei 
clear. They indicate that certain for-| 
malities must bo observed before a civile 
servant can be dismissed, and so far 
as these formalities are alleged not 
to have been followed, the plaintiff is 
not precluded from bringing his action. 
I am fortified in my opinion by a similar 
view expressed by Buokland, J. in the 
very analogous case of Satis Chandra 
Das V. Secretary of State (4). I do not 
consider however that any alleged breach 
of the procedure laid down in Circular 
G No. 18 of 1926, can be relied on by 
the plaintiff as I regard this order as 
purely executive one, and not flowing 
directly from the Statute. The plea of 
demurrer is therefore dismissed. The 
case will therefore proceed in the res- 
tricted line I have indicated, and will 
be confined to a decision on the alleged^ 
breach of the formalities laid down in 
B. 14. Costs will be in the cause. 

P.N./r.K. Order accordingly. 


(2) [1096] 1 Q. B. 116=65 L. J. Q. B. 279=60 
J. P. 117=44 W. R. 243=73 L. T. 695. 

(3) [1896] 1 Q.B. 117. 

(4) A. 1. B. 1927 Cal. 311=54 Cal. 44. 
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Ohari, JJ 

U. Mauug Oyi — Applioaat. 

V. 

Naungbo Co-operative Credit Society 
— ^Bespoadenfc. 

• Oivil Bern. No. 47 oF 1929, Daoided od 
8tl;i May 1929, for leave to suo ia forma 
pahpe^i^* 

CiyU P. C., O. 33, R. S— Court cnnnot di>- 
miis application for leave to aue aa pauper 
by going beyond allegation! therein. 

Where the allegafcioos made in the appliaa- 
(iion for leave (io sue aa a pauper Bhow a oauae 
of action, the Oourb cannot diamiaa the appli- 
cation by going beyond the allegations and 
taking into oonaideratioa the evidence of the 
defendant to the auit. [P 209 0 2] 

A. Loo Nee — for Baspondonfc. 

Judgment — The pabitiiooer in this 
Court U Mauog Gyi died an applioation 
for leave to sue in forma pauperis. He 
alleged that he ouLtivated his laud 
measuriag 120 aores forming part of the 
Naungbo Athin land, that the paddy the 
produce of the land valued at about 
Bs. 7,000 was taken away by the res- 
pondent sooiety the Naungbo Co-opera- 
tive Credit Society by its chairman 
U. Aung Myat and that the petitioner 
U, Maung Gyi asked for the return of his 
paddy or its value and not having got 
either the one or the other the petitioner 
filed the present suit. He has filed a 
schedule showing the property of which 
ho is now possessed, which according to 
him is of the value of Bs. 58-10-0. The 
learned Additional District Judge on the 
applioation for leave to sue in forma 
pauperis stated that he doubted the 
claim, and that he would like to examine 
the applicant under O. 33, Civil F. C. 
B. 4, 0. 33, allows such a procedure. 
The petitioner was examined presumably 
under the power given in O. 33, B. 4, 
but the Additional District Judge did 
not stop there and went further and 
examined U. Aung Myat, the defendant, 
who naturally denied plaintifi's claim. 
U. Aung Myat is a Karan Ghristiau, who 
was made to swear on the Kyanza^ and, 
his evidenoe must, therefore, be rejected 
as not having been taken in accordance 
with the provisions of law. But even if 
it had been properly taken it should not 

* " Eyanza " is a book of impreoatiou oa 
which oathB are generally administered to 
^Barman BuddhlatB (for its teat Bee p. 01 • But- 
ma Oourta Manual Vol. 1 — Ed.) 
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be taken into oonsideration in passing an 
order under .0. 33, B. 5. 

So far as the record goes there is 
nothing to show that the statement of 
U Matmg Oyi is false, and that of C 
Anng Myat is true. The learned Judge 
of District Court dismissed the appliea- 
tion purporting to do so under O. 39, 
B. 5, Cl. (d). That clause provides that 
where the allegations do not show a 
Oiuse of action the application for per- 
mission to sne as a pauper shall be re- 
jected. The allegations in the petition 
do show a cause of action and it is by 
going beyond the allegations and con- 
sidering the statement of U. Aung Myat 
which the Additional District Judge has 
no business to do that the Judge con- 
cluded that the statement of claim in 
the petition is not true. The proce- 
dure of the Additional District Judge is 
misconceived and his order is wrong 
There has been no enquiry into the 
pauperism of the partitioner. The order 
of the District Judge is set aside and 
the matter is remanded for enquiry into 
pauperism and disposal according to law. 
There will be no order as to costs since 
neither party is responsible for the order 
of the District Judge 

r N /r E. Case remanded^ 
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Maung B4, J. 

Emperor 

V. 

Po Thin Accused. 

Criminal Bevn No. 1281-A of 1928, 
Decided on 3rd December 1928. 

Criminal P. C., S. 236 — Alternalive char- 
ges cannot be combined under one charge — ' 
S. 236 applies when the law applicable and 
not facte are in doubt — Conviction in the 
alternative ii bad when distinct finding as 
to facts is not arrived at. 

Alternative charges under two seotioos can-* 
not b3 oombinel together in one head of 
charge. If the Magiatrate desires to charge 
the Booused in the alternative he must frame 
two separate alternative charges. Section 23G 
does not apply where there is any doubt as to 
the facts, bat applies where there is a doubt 
as to the law applicable to a oerbain set of 
facts which have bten proved. While the 
facts are in doubt there Is no objection to the 
Magistrate framing alternative charges, but at 
the oonolusiou of the case he is not entitled 
to bompromise hla doubts as to the true faote 
of the case by oooviotiug in the alternative. 
He is bound to.opme to a distinct finding aa 
to the facts, and then only if the law appli- 
cable to the facts which he considers to have 
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bean proved ia doubtful, he may oonvlot in the 
elternetlve. [P 910 0 1] 

Judgment. — The aooiued in this case 
has been ooayiotad, in the aUeraative, 
either of having oommitted the oCEenoe of 
theft of two oart wheels, under S. 379, 
I. F. C., or of having oommitted the 
offence of having taken a gratidoation of 
Bs. 6 for the restoration of the said oart 
wheels without taking any steps to cause 
the thief to be apprehended, under S. 215, 
I. P. G. The case has been very badly 
tried. Alternative charges under two 
sections cannot be combined together in 
one head of charge. If the Magistrate 
desires to charge the accused in the alter- 
native, he must frame two separate alter- 
native charges. Moreover, the facts 
stated in the charge do not comprise the 
essential ingredients of an offence under 
S. 2L5. Furthermore the conviction in 
the alternative is bad. Section 236, Cri- 
minal P. G., does not apply where there 
is any doubt as to the facts, but applies 
where there is a doubt as to the law 
applicable lo a certain set of facts which 
have been proved. While the facts are 
in doubt there is no objection to the 
Magistrate framing alternative charges, 
but at the conclusion of the case he is 
not entitled to compromise his doubts as 
to the true facts of the case by convict- 
ing in the alternative. He is bound to 
coma to a distinct finding as to the facts, 
and then only if the law applicable to 
the facts which he considers to have been 
proved is doubtful, he may convict in the 
alternative. 

In the present case there was no doubt 
whatever as to the facts, or as to the law 
applicable thereto. There was no evi- 
dence whatever to connect the accused 
with the theft of the cart wheels, and 
the facts proved were that the accused 
obtained a gratification of Bs. 5 to restore 
the stolen oart wheels, and then took no 
steps either to recover the wheels or to 
cause the apprehension of the theft. The 
offence oommitted by the accused was 
undoubtedly one under B. 216. The alter- 
native conviction is therefore set aside, 
and the accused is convicted of an offence 
under S. 215, I. P. G. In view of the 
previous convictions proved against the 
accused the sentence of 18 months' rigor- 
ous imprisonment was suitable and will 
stand. 
m.n./h.y. 
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Brown, J. 

17 San TTin— Applicant. 

V. 

U Yan Nyein — Baspondent. 

Oivil Bavn. No. 74 of 1929, Decided 
on 23th May 1929, against judgment and 
decree of Diet. Judge, Pyapen, in Givil 
Appeal No. 100 of 1928. 

(a) Burma Rural Self-Government Act, 
S. 28 (1) (c)~Scope. 

The DiBtriob Oounoil has no power to give 
aabhoriliy to a laaaea to oolleot fees which 
ara not authorisad by lagialative authority. 

[P 2L1 01] 

(b) Burma Rural Self-Governmsnt Act. 
S«. 28 (1) (c) and 52 — Court interpreting 
irorda " on roads or streetB within half 
mile of public or private market in Ss. 28 
and 52 as not necesiarily meaning edge of 
either side of or part of roads or streets— 
High Court will interfere in revision— 
Civil P. C., S. 115. 

Where the Ooart interpreted the words 

on roads or streats within half a mile of a 
pablio or private market ” appearing in Ss. 98 
and 52 as not necessarily meaning the edge 
of either side of, or part of roads or streets, 
the error of the Court is more than an error 
in law for he hai overlooked the canon of 
interpretation that any statutory provision 
in the nature of a taxation clause should be 
interpreted literally in favour of the subjeot 
and so the High Court will interfere in revi- 
Bion. [P 2Ll 0 1, 2] 

Wellington — for Applicint. 

Zeya— ‘lor Baspondent. 

Judgment. — The facts of the ease 
are admitted. The respondeat U Yan 
Nyein has nurohased from the District 
Gounoil of Bagale the right to oalleot 
fees from the day and night bizaar at 
Begale for a period of one lyear The 
petitioner U San Win is occupying a 
piece of land and keeps thereon bam- 
boos, and myaws for sale. The respondent 
claims that as licensee he is entitled to 
demand fees from the petitioner, and he 
has brought a suit iu the Township 
Gonrt for the amoant he claims to be 
due. The Township Court has dismissed 
his suit bat on appeal to the District 
Gonrt, he has been given a decree, and 
the petitioner has now come to this 
Court in revision. According to the 
license he obtained from the District 
Gounoil the respondent is entitled to 
levy fees 

from those perjons who expose goods of 
any kind for eale outside residential building 
within half a mile from the mein bazaar 
buildings X X X X From the sellere of 
earthern jars, bamboos, myaws, poiti, along 
the bank the lessee shall levy As. 0-4-0 a 
day. ** 


Order azoordingly. 
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It U admitted that the pUoe .^bere 
the petitioaer is selliag bimbaos and 
xoyawB ist withiq bait a mile of the maia 
ibaziar baildinga and it is appareatly 
outside any resideutial buildings. The 
respondent's claim therefore is olearly 
covered by his lioense, but the District 
Gouuoil have no power to give authority 
to a leasee to collect fees which are not 
authorized by legislative authority. The 
iectioij of tjhe Burma Rural Self-Gov- 
ernment Act 192 L which deals with 
jhese powers, is S. 28, read with S. 52. 
and it is not oonteuded that any part of 
S 28, except 01. (1) (c) or any other 
eeotioQ of this or any other Act, gives 
them the power claimed. , S. 28 (l) (c) 
reads as follows ; 

" Wibh the previous sanction of the Com- 
missioner a District Oouncil may levy a toll 
or fee for the right to oxposa goods or live 
stock for aile Cn roads Or streets within half 
a mile of a public or private market within 
the area over which its Jurlsdiotion ex- 
tends. '' 

Section 52 so far as it is applicable 
to the present case is similarly worded. 
The land on which petitioner sells 
Ills goods, is apparently Government 
waste land which at one time petitioner 
occupied uuder a liceuse from the Deputy 
'Gommissioner which he has since conti- 
nued to occupy without such liceuse. 
The place where the goods are exposed 
for sale is said to be 80 feet from the 
Strand Road. The learned District Judge 
in his judgment says : 

" The words " on roads or streets within 
half a mile of a public or private market " 
which appear lu Ss. 26 and 52 of the Act do 
not necessarily mean the edge of either side 
of or part of roads or streets. " 

I do not know what his authority for 
this statement is The meaning of the 
words seems to me to be plain. 

It is not contended that the goods in 
this case were exposed for sale on a road 
or street. It is a well known cannon 
of interpretation that any statutory 
provision iu the nature of a taxation 
clause should be interpreted literally in 
favour of the subject. The learned Dis- 
trict Judge iu the present case has en- 
tirely overlooked this rule, aud has read 
into the provisions of Ss. 28 and 52 a 
meaning which the plain meaning of 
these sections cannot to my mind possi- 
bly bear. I am olearly of opinion that 
the trial Judge was right and the Dis- 
trict Judge was wrong in his findings 
in this case. The matter is before me 


in revision only. . Bat I think the error 
of the District Judge is more than a 
mere error , in law. He has entirety 
overlooked the elementary principle pf 
interpretation of statutes and has inter- 
preted certain words in the Burma Rural 
Self-Government Act in an entirely 
arbitrary manner giving them a mean- 
ing which they cannot possibly bear. 
I am of opinion that the facts in 
this case justify an interference in 
rsviaion. I set aside the decree of 
the District Court and restore that 
of tbe trial Court, dismissing the 
plaintiff's suit. The plaintiff-respoa- 
deut will pay the costs of the defendant- 
applicant in all three Courts. 

F.N./b.k. Revision allowed. 
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Pratt, J. 

Ma Fatima and others — Appellants. 

V. 

Momin Bill and others — Respondents, 

Special Second Appeal No. 69 of 1928. 
Decided on 4th February 1929, against 
judgment of Dist. Court, Mandalay, in 
Civil Appeal No. 122 of 1927. 

(a) Suit! Valuation Act (7 of 1887), 8— 

Partition Suit — Plaintiffs’ share determinos 
jurisdiction and court- fee— Court- fees Act, 
S. 7 (iv) f. 

In partition suit valuation both for the pur- 
pose of court-fee and jurisdiction is the 
amount at which the plaintiff values his share 
and not the value of the entire partible estate: 
A. /. R 1025 Cal. 920 ; A. I. R. 1923 Pat, 342, 
Dist , 20 Mad. 289, ReJ. , 2i All. 38J, Foil. 

[P 219 G 9] 

(b) Civil P. C., O. 13, R. 4 — Document 
admitted by Commissioner—No endorsement 
by trial Court— Document is admissible in 
evidence and forme part of the record. 

A document, which is duly proved and ae- 
ceptad by the oommisaioners appointed to 
take evidence, is duly eadoraed, Initialled and 
dated by the commisaioner and ia received by 
the Court without endorsement a nd without 
any objeotion by a party, beoomea part of the 
record and is evidence notwithatandlng the 
fact that the trial Court did not endorse it 
as required by O. 13, B. 4 : A. I. R. 1916 P. 0. 
97, Ref. [P 919 0 1] 

Sanyal and S. Mukerjee — for Appel- 
lants. 

A. C Mukerjee and Luiter — for Bes- 
pondents. 

Judgment. — Plaintiff Mariam Bibi 
sued for partition, aoeounts, and her 
share of the estate of her deceased grand- 
father Khoda Bax Khan. The salt was 
valued: at Bs. 2,00 J for the purposes of 
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court-fees, being the estimated value of 
her share, but for purposes of jurisdio- 
tion at Rs 22.000 being the value of the 
whole estate. 

The Distriot Judge, to whom the 
plaint was presented, returned it for 
presentation to the Sub-Divisional Court, 
and the suit was tried in that Court 

It is now contended that the Subdivi- 
sional Court had no jurisdiction and that 
the value for the purposes of jurisdiction 
is the value of the Whole estate. 

Reliance is placed upon the Calcutta 
case of Rajani Kanta Bag v. Rajabala 
Dast (l), where it is definitely laid down 
that ordinarily a suit for partition is 
triable by the Court which is competent 
to try a suit valued at the entire 
value of the property and not the subject- 
matter of the share, which is to be par- 
titioned. 

This ruling, however, was referring to 
partition suits by Hindus, who are enti- 
tled to joint possession, as is clear from 
the sentence ' 

" But it seama to ua that in the present case 
the plaintifi had to eatabliah hia title and had 
to eatabliah hia right to joint poaaeaaion, which 
was denied, before ha could aeek partition of 
the property in suit." 

The parties in the present appeal are 
Mahomedans and the suit is not strict- 
ly a suit for partition of an undivided 
family estate, but in reality is a si^it for 
a share of inheritance. 

I would also remark that an important 
part of the Calcutta ruling dealing with 
the case shown by the vakil showing 
cause is apparently incorrectly reported 
and I find it unintelligible. 

The Patna case of Ranjit Sahi V. 
Muhammad Qasim (2) cited by the advo- 
cate for appellants is against his conten- 
tion, for it is there laid down, that there 
is a distinction between suits for parti- 
tion pure and simple, where the plaintiff 
is in joint possession of his share and 
there is no dispute as to his title or 
share, and suit where the plaintiff seeks 
for an adjudication of his title or extent 
of share and for partition after such ad- 
judication. In the latter case it is the 
plaintiff’s share, which will determine 
the jurisdiction of the Court and not the 
value of the entire property. 

In Vein Goundan v. Kumaravelu 
Ooundan (3), a Benc h of the Madras High 

M) X iTR- 1^25 Oal. 320=52 Gal. 128. 

‘ 12) A. I. R. 1923 Pat. 342=2 Pat. 432. 

(3) [1696] 20 Mad. 209=7 M. L. J. 30. 


CSourb book the view that in a suit by a 
member of a joint Hindu family praying 
for a partition of the family property and 
for the delivery to the plaintiff of his 
share the value of the suit for purposes 
of jurisdiction is the amount at which 
the plaintiff values his share. 

A similar view was taken by a Bench 
of the Allahabad High Court in Wajih-l 
ud-din V. Waliullah (4). 

Section 8, Suits Valuation Act, pro- 
vides that wheren in suits other than 
those referred to in the Court-fees Act, 
1870, S. 7, para. 5, 6 and 9 and para. 10,. 
Cl (d), Court-fees are payable ad valorem 
under the Court-fees Act, 1870, the 
value as determinable for the computa- 
tion of court-fees and the value for the 
purposes of jurisdiction shall be the 
same. 

In the present suit court-fees are pay- 
able ad valorem and the suit is not of 
any of the classes referred to in the para- 
graphs of S. 7, Court-fees Act, men- 
tioned. 

The value of the suit for purposes of 
jurisdiction must therefore be taken to be 
Rs. 2,000 and the suit was rightly insti- 
tuted in the Sub-Divisional Court. 

On the merits it is argued that the' 
District Court’s finding that , the 
children’s claim to the masonry building: 
was not barred by limitation, was wrong, 
that the mortgage-deed executed by 
Khoda Bux and Rahamat Bibi in favour 
of Mr. Chatterjee was not legally admit- 
ted as an exhibit and should not have 
been treated ss evidence, and that the 
Court was not justified in holding that 
the building in question belonged to Raha- 
mat Bibi, wife of Khoda Bux. 

Both Courts have relied upon the reci- 
tal in the mortgage deed referred to (filed 
at p. 105 of the trial record and marked 
Ex. I) as proving that the building be- 
longed to Rahamat Bibi. 

The particulars required by 0. 1*3, R. 4 
have not been endorsed on the document 
in question and it has not been signed 
or initialled by the Judge. 

It is contended accordingly on the* 
authority of Sadik Husain Khan v. 
Hashim Ali Khan (5) that this Court 
ought to refuse to road the document or 
allow it to be treated as evidence. 

(4) [1902] 24 All. 381=(1902) A.W.N. 89. 

(5) A. I. R. 1916 P. C. 27=38 All. 627=43- 
I. A. 212 (P.O.). 
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la the Oise cited their Lordships of 
the Privy Couaoil kid down that in 
future, in order to prevent injustioe, they 
would be obliged on the hearing of Indian 
appeals to refuse to reid or permit to 
be used any document not endorsed in the 
manner required. 

Apart from the obvious comment that 
their Lprdships were laying down a rule 
of procedure to be observed in appeals 
before thorn, it has been overlooked enti- 
rely that the mortgage-deed in question 
was put in as an exhibit before the com- 
missioner appointed to take the evidence 
of Mr Chatterjee, tint Mr. Chatterjee 
proved the document and that it was 
endorsed by the commissioner as Ex. I, 
initialled and dated by him on the date 
on which Mr. Chatterjee was examined. 

Under 0. 26, R. 7, when a commission 
has been duly executed and returned, the 
commission and the return thereto and 
the evidence taken under it “shall'’ form 
part of the record of the suit. 

The document was not objected to be- 
fore the commissioner and apparently not 
at all in either of the Courts below It 
is therefore part of the record of the suit 
rightly and, having been duly proved, is 
evidence. 

The mere fact thit the trial Judge 
omitted to have the endorsement requir- 
ed by O. 13, R 4 made cannot in the cir- 
cumstances render a document proved be- 
fore the commissioner, marked by him as 
in exhibit, initialled and dated, inadmis- 
sible as evidence. 

The document clearly proves that 
Raharnat Bibi was the owner of the 
building in dispute. 

The trial Court held that, as Khoda 
Bux had the building in his possession 
for 20 years after his first wife’s death, 
and there was no evidence to show that 
he held it on behalf of the co-heirs, the 
claim of the other heirs to shares was 
barred by limitation. 

On appeal the learned District Judge, 
in an able and lucid judgment, held that 
there was nothing to indicate that Khoda 
Bux’a possession of the building was ad- 
verse to his children by Rahamat Bibi 
an 1 that the natural oresumption was 
thit he was in possession on their behalf 
ras well as his own. 

[ have no doubt that the case of Hari 
PriL V Mi Aung Kraw Zan (6) remains 

~6J [191^' 10~ 

Bar. L. T. 1S9. 


Bound law and that where a co-owner is 
in possession of undivided property under 
the circumstances in evidence there is a 
presumption that he is in possession on 
bsh'iilf of all the co-heirs 

Consequently it woull be necessary to 
prove an overt cl lim to exclusive owner- 
ship by Kboda Bax more than 12 years 
prior to the suit in order to escape from 
the effects of the presumption No such 
claim was proved. 

The District Court was on this view 
right in holding that the claim to the 
building was not birred by limitation. 

Tbe appcil therefore fails and will be 
dismissed with costs. 

V.Is./r K Appenl dismissed. 
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Brown, J. 

(Mauiig) Au7ig Ba?i and others — Defen- 
dants — Appellants. 

V. 

Maung Nge and — Plaintiffs — 

Respondents. 

Special Second \pp 0 al No 25 of 1929, 
Decided on 21st Jane 1929, from judg- 
ment of Dist Julge, Thaton, in Civil 
Appeal No. 96 of 1928. 

(b) Burmese Law (Buddhist) — Burmese 
wife transferring property inherited from 
parents by contract of sale under such cir- 
cumstances as to raise strong presumption 
that she was acting on behalf of marriage 
partnership — Such transfer is binding both 
on husband and wife thojgh husband is not 
active party. 

Where a parsoa obliaiaed possession under a 
contraob of sale m.Lda by a Burmese wife of 
property luhented from her parents and ahe 
disposed of the property under such circura- 
stances as to raise a strong presumption that 
.she was Acting on bebalf ot the marriAge part- 
Dorship, the transfer is a good transfer bind- 
ing both husband and wife, though the hua- 
band may nob be an active party to the trana- 
ler A I. £1. 1927 Rinj. ‘20J, Rel. on. 

[P 2U G 1,2] 

(b) Civil P. C , S 100 — Finding of facts 
not questioned in first appeal cannot be 
railed in second appeal. 

If finding of fact by the trial Court la not 
questioned in the first appeal, no objeo- 
tioii can be allowed to bj raised against it on 
second appeal to cbe High Court. I P 214 C 2J 

Pn K Basil — for Appellants 

Da Them (2) — for Respondents. 

Judgment — Respondents 1 and 5 
brought ii suit against the appellants and 
responJent 6 in the Sub-Divisional 
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Courb of Pd-in for poasesaion of certain 
land, Reapondenb 1 Maun^ Nge waa 
married to one Nan Pun and rea- 
pondonts 2 to 5 are hia children by Nan 
Pun. The plaint seta forth that the 
lind in suit waa the property of Maung 
Nge and Nan Pun, and that the defen- 
danta are in wrongful poaaeaaion thereof. 
It doea not state how the defeudanba cime 
into possession. The defendants pleaded 
that possession of the land was given by 
Nan Pun during her lifetime under a 
contraot of sile, and that the aum of 
900 waa paid as consideration Plain- 
tiff 1 when examined stated that he did 
nob know of hia own knowledge about 
this alleged transaction, but that hia 
wife told him that she had mortgaged 
the land to the reapondenta, Aung Bin 
and Ma Tun. 

The defendants called evidence to prove 
that they obtained poaaesaion under a 
contraot of sale, and their evidence on 
this point waa believed by the trial 
Judge. Maung Nge himself waa admit- 
tedly not an active pirty to the transfer 
bub in accordance with the principle ap- 
proved in the ciae of Ma Patng v. Maung 
Shtve Ilpaw (L), the trial Court held that 
the branafer by Ma Nan Pun was a good 
transfer, binding both husband and wife. 
The plaintiff’s suit waa therefore dis- 
missed. 

The plaintiffs appealed and the Dis- 
trict Court modified the decree by direct- 
ing that one-third of the land be given 
to the plaintiffs Against this decree the 
jderendauta have appealed, and the plain- 
tiffs have filed cross-objections. The 
land in question was admittedly inherited 
by Ma Nan Pun from her parents, and 
in my opinion the trial Court was right 
in following the principles laid down in 
Ma Paings case The District Judge 
appears to have thought that those prin- 
ciples would not be applicable because 
the transfer had taken plase before the 
decision in Ma Paing^s case. But there 
is ootbing in the judgment in that case 
to justify any such iuterpretation of its 
meaning. In so far as the finding in that 
case differs from earlier decisions, it in- 
terpreted the law in a different manner 
from previous interpretations, but no 
3ouTt has the power to make a fresh law, 
nor did the Fall Banoh which decided 
Ma Patng' s case purport to do so. The 

'(iJXT. R 1927 Rang. 209=rRang~2^G 
(F.B.). • 


V. Ma Tin Nu 1929 

principles approved iu that case were' 
held to be pi^inoiples underlying Burmese* 
Buddhist Liw, and if the decision is cor- 
rect, they were applicable in 1917 no less- 
than iu 1927 

In the present case, it is admitted that 
the money which Ma Nan Pun obtained 
was used to pay off the family debts. 
The property had been inherited by her,, 
and the circumstances are such as to raise*^ 
a strong presumption that in disposing 
of the property she was acting on behalf 
of the marriage partnership. The Dis- 
trict Judge was therefore in my opinion 
in error in holding that the plaintiffs 
were entitled to a third share in the^ 
land. In the cross-objoction one of the^ 
grounds is that there is no satisfactory 
oral evidence as to the alleged transfer. 
On this point, there was a definite find-, 
ing by the trial Judge against the respon-j 
dents, and although the respondents ap- 
pealed against the trial Court's judgment 
they did not in their appeal to the Dis , 
trict Court question the CDrrecbness of 
the trial Court's finding of fact. They 
cannot therefore be allowed to raise this 
point now In my opinion the case was 
rightly decided by the trial Court. I set 
aside the decree of the District Court and 
restore that of the trial Court dismissing 
the suit of the plaintiff-respondents. The* 
plaintiff-respondents will piy the costs 
of the defendant-appellants in all three» 
Courts. 

P.N./h.K. Decree set aside, 
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Rqtledge, C J , AND Brown, J. 

Daiu P/iaw;— Plaintiff — Appellant, 
v. 

Ma Tin Nu and another — Defendants- 
Respondents. 

First Appeal No 215 of 1929, DeoideP 
on 19bh February 1929, from judgment 
of Original Side in Civil Regular No 2S7 
of 1927. 

Religioui Endowment! — Shwe Dagon^ 
Pagoda^Under icheme framod by late Court 
of Recorder of Rangoon in Civil Regular Suit 
No 139 of 1884 property within precincti of 
Pagoda grant ii veited in truiteei and they- 
have iole right to repair building! !uch aa- 
Zayati. 

Undar'a Bohetna framed by bho late Courb of 
bha Recorder oE Rangoon in bha Civil Regular 
Suit No. 13? of 1884, tho property within the^ 
precincts of the Pagoda grant is vested in ho 
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trustees and they have the sole risht to repair 
buildings such as sayats, and although bye- 
law of the brastees mentions that a register 
shall be kept by them for the purpose of re- 
questing the original donor an^ his rapresenta' 
tives and descendants to undertake the re- 
pairs, the maintaining of such register is 
I|urely a matter of grace on the part of the 
trustees and the High Court hsa no power to 
not as a Court of appeal or revision from any 
deoisiofi which the trustees might make as to 
what name should be entered in the register. 

[P 215 C 2] 

Halkar — for Appellaafc. 

E. Maung — for Bespondenta 

Judgment. — ‘This is an appeal from 
a judgment of the Original Side of this 
Court, dismissing the plaintiff-appel- 
lant’s suit, which was for a deolaration 
that she had the sole right to do repairs 
to the zayab situated at the southern 
slope of the Shwe Dagon Pagoda now re- 
gistered wrongly in the name of Daw 
Kyin as against the defendant-respon- 
dents. The defence set up in para 10 of 
the written statement stated: 

That the zayat, being property subject to a 
oharitabla trust under a scheme framed by 
the late Court of hha Recorder of Rangoon in 
Civil Regular Suit No. 131 of 1884, the 
trustees of the 3hwo Dagon Pagoda appointed 
under the said soheme have full legal title to 
and ooutrol over the zayat in amt, and that 
the plaintiff is nob entitled bo maintain this 
suit against the defendants.” 

A reference to the scheme shows that 
amongst the duties of the trustees are 
enumerated the following : 

"(i) They shall, out of the trust funds, keep 
in repair the said pagoda, and the pagoda, 
zayats, and other buildings oonnocted there- 
with, and the platform thereof, and the steps 
leading thereto. 

(ii) They shall control the erection of uew 
pagodas, zayats, spiral sheds, altars, idols, 
fiag-poles, and bells on the above * * *. 

They shall have control over all offerings 
made at the said pagoda and all other proper- 
ty held iu trust for the purposes of the said 
pagoda.” 

Though, in the scheme, no paragraph 
specifically vests the property in the 
trustees, the decree in the said suit — 
Civil Regular No. 139 of 1884— has the 
following paragraph : 

"And it is further ordered and decreed that 
all the funds and property now held for th^ 
purposes of the said decree shall be, and the 
same is, hereby vested in the abovemantioned 
persons as trustees of the same for the pur- 
poses of the said pagoda." 

We are satisfied that the property 
within the precincts of the Pagoda grant 
is vested in the trustees, and that they 
— and they only — have the right to 
repair buildings, such as zayats. This 


has not been disputed by the appellanfi 
and the trustees have not been joined as 
parties to the present suit. 

The Rules and Regulations ol the Shwe 
Dagon Pagoda Trust (Ex A), sat out 
this very clearly : 

* * All the kuthodawd built and 

standing on the Saorad Hill shall be repaired, 
decorated and maintained only by the pagoda 
trustees according to their will and pleasure 

* • « II 

The trustees in the exercise of their 
will and pleasure rosy request the ori- 
ginal donor or his or her representative 
or descendants to undertake the repairs, 
and their bye-law goes on to mention 
that for this purpose a register shall be 
kept by them, and the names of such 
descendants may be changed as may be 
necessary through death or migration 
elsewhere. But the reading of this bye- 
law as a whole makes it clear that the 
maintaining of such a register is purely 
an act of grace on the part oE the trus- 
tees, and entries on such register are 
matters with which they (the trustees), 
are only concerned 

In effect the appellant is asking this 
Court to*aot as a Court of appeal or re- 
vision from the acts of the trustees. Our 
simple answer is that we have no such 
power From any decision which the 
trustees might make as to what name 
should be entered on this register, there 
is no appeal to this Court. They are in 
a much better position to come to a 
right decision than we are, and it is clear 
that they were acting within theii 
powers. The appeal accordingly faiU 
and must be dismissed with costs, seven 
gold mohurs. 

P.N./R.K. Appeal dismissed. 
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Chari and Brown, JJ. 

Maung Ba Thein and another — Defen- 
dants — Appellants. 

V. 

U Po Min — Plaintiff — Respondent. 

First Appeal No. 6 of 1929, Decided 
on 19th June 1929, from a decree of 
Diat. Judge, Yamathin. 

Civil P. C., O. 17, R. 1 (l)-On day fixed 
for hearing, cate not called until 2 p.m. — Six 
wilneiiei for plaintiff examined and 40 wit- 
neiiea for defendant preient — Defendant*! 
advocate appearing in other Court and de- 
fendant applying for adjournment but Court 
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refuting — Though defendant hat not ihown 
tufficient cauie for not being ready with hit 
cate, Court ihould uie iti diicretion in al- 
Jowing adjournment. 

On the day Hxed for hearing the case was 
not called until 2 p. in., and 6 witnesaea for 
the plaintiQ ^ere examined and 40 wifcoeaaea 
for the defendant were preaent. The defeoi- 
ant aaked for adjournment on the ground that 
his advocate was appearing in some other 
auit and the Court refU'ted the appUoation. 

Held that although the defendant had not 
shown Bufficient oauae for not being ready 
with hiB casj, the C)urt sho'ild exerciaa its 
discretion in allowing an adjournment for 
even if the defendanii’a advocate had been 
preaent it would have been impossible to pro- 
ceed very far with the defence case on the 
day. [P 21G G 2] 

Aiydngar — for Appellante. 

Po ilye— for Rospoodoat. 

Judgment. — The respondeat brought 
a suit iu the District Court of Yamethin 
for possession of 146 67 acres of land. 
The case was originally fixed for hearing 
of witnesses on 2nd and 3rd November 
1928. On 3rd November 1928, the 
plaintiff was examine 1 and an adjourn- 
jmeat was thea allowed owing to the ab- 
sence of certain maps. The case was 
then fixed for hearing on 14th November 
1928. The diary entry of that date re ids 
as follows : 

" Called. Plaintiff and defendanta presgot. 
Pleader for plaintiff present. Dafendant 1 
says he and his witnesaea will bo examined 
when hia pleader appears Six prosecution 
witneasea examined. Plaintiff closes his case. 
Defendant 1 states he will not examine hia 
witnesaea aa hia pleader is absent. Judgment 
on 17th November 1928, parties warned. All 
defence witnesaea present." 

On 28th November 1928, an applica- 
tion supported by afiidavib was filed ask- 
ing that the defendants might bo allowed 
to examino their witnesses before judg- 
ment was delivered. The Judge passed 
orders on this applicatioo, the next day 
refusing to allow it, and delivered judg- 
ment the same day. The present appeal 
is filed on the ground that the defend- 
ants should under the circumstances have 
been given an opportunity of examining 
their witnesses. Affidavits have been 
filed in wbioh it is stated that the case 
was not called on 14th until 2 p. m 
and that when the defendants asked for 
an adjournment on the ground that their 
advocate was appearing in the Sessions 
Court at Pyinmana, the application was 
refused. 

No counter affidavits have been filed, 
and we may accept these stabements as 
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correct. Six witnesses were examined 
for the plaintiff on 14th November 1928, 
and it must, therefore, have been getting 
very late in the afternoon when the 
plaintiff closed his ease. It appears that 
some 40 witnesses for the defendants 
were present The defendant had not 
perhaps shown sufficient reason for not 
being ready with their case ; bub in the 
special circumstances we think that the 
trial Court should have exercised his 
discretion in allowing an adjournment on 
the piyment of ojsts. Even had the 
defendant's advocate been there, it would 
have been impossible to proceed very far 
with the defence case on 14th November 
1928. We accordingly set aside the 
decree of the trial Court and remand the 
case to that Court for the defendants to 
be allowed to produce their evidence on 
their first paying bo the plaintiff the 
costs of the adjournment, advocate's fee, 
3 gold imhurs. Appellants will be en- 
titled to a refund of the court-fees paid 
in this appall, but will pay the rospjn- 
dent, his costs in this appeal 2 gold 
m.diurs 

r N /r.K Case remanded. 

A. 1 R 1929 Rangoon 216 
Spe :ial Bench 

Rutledge, C T andMaungBi 
AND Budwn, T J. 

E W. Bla^kmore 

V 

Biackmore Nora and another. 

Civil Ref No. 8 of 1928, Decided on 
Stii March 1929 for confirmation of a 
decree passed hv Disb lulge, Mandalay. 

^ Divorce 4cl, S. 14 —Condonation of 
pait matrimonial offences is impliedly con- 
ditioned upon future gojd behaviour of of- 
fending apouae and ao it a^ler condonation 
o'fencei are repeated, right lo make con- 
doned offenc; ground for divorce revivea — 
Wife committing adultery —Then huiband 
and wife living together for aome months — 
Wife again deserting huiband— Subsequent 
desertion is sufficient ground for making 
previous adultery rround for divorce and 
husband is entitled to decree for divorce. 

Goodonabioa of paat m\!irimoni.il offenoes 
is impliedly conditioned upon thj future good 
behaviour of the offeuding spouse and so if 
after coadonation, the offences are repeated, 
the right to make the condoned offences a 
ground for divorce revives ; Lo constitute 
reviv.ll of the condoned offence, the offending 
spouse need not be guilty of offences of the 
same character as that condoned : any mla- 
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'Conduct ii sufficient which indicates that 
the eondouation was not accepted in good 
faith and upon the reasonable conditions 
implied. [P 2I9 0 1] 

N and K were married and had three 
children. K then committed adultery and 
liad a child After this again both N and K 
lived together for some months when K left 
N taking her children with her 

Held that though there was condonation 
of feholmatrimonial oSences, the subsequent 
desertion was a sufficient ground for making 
the previous adultery a ground for divorce 
and N was entitled to a decree for divorce ‘ 
47 Cal. 1068, Rel, on. [P 218 C 1] 

(b) Divorce Act, S. 2 — Domicile illliatrated. 

Husband and wife were residing in India 
since their marriage in 1918. Husband said 
that he was domiciled in India and had no 
intention of returning to England. Wife 
also said that she intended settling in India 
and did not mean to go back to England. 

Held . that there was no reason not to 
accept their sbabements that they had made 
India their domicile. [P 217 G 1] 

Judgment. — The District Judge, 
Mandalay, hai passed a decree for dis- 
solution of marriage in favour of one 
'Earnest Walker Blackmore against Mrs. 
Nora Blackmore, and has referred the 
proceedings to this Court for confirma- 
tion. The proceedings were taken under 
the Divorce Act and by S. 2 of 
that Aot as amended by Act 25 of 
1926 the District Court only has juris- 
diction in cases where the parties to the 
marriage are domiciled in India at the 
time when the petition is presented. 
Of the parties to the marriage in this 
case, the petitioner was born in England 
and the respondent at Allahabad. The 
petitioner says that he has been with 
the Indian Army since 1913 that is, for 
some 15 years, that he is domiciled in 
India and that he has no intention of 
returning to England, and the respond- 
ent also says that she intends settling 
in ludia and does not mean to go back 
to Ireland or Britain The parties have 
certainly been residing in India ever 
since their marriage in the year 1918, 
and we see no reason why we should not 
accept their statements that they have 
made India their domicile The Dis- 
trict Court therefore had^ jurisdiction in 
the matter. 

The petition filed by the petitioner 
eeta forth that the parties were married 
In 1918 and have three children. A 
iourth child was born to the respondent 
hut the paternity of that child is denied 
by the petitioner. In December 1927 
ihe respondent left the petitioner who 
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was then in Rangoon and went to Manda- 
lay. She has admitted committing adul- 
tory there wfth a person unnamed. 
Later on the petitioner was transferred 
to Mandalay and the parties lived to- 
gether again from 19th April 1928. 
Thev remained under the same roof until 
the Bth July when the respondent left 
the petitioner taking her children with 
her. The petition further sets forth 
that the petitioner has reason to suspect 
the respondent’s relations with the co- 
respondent, but he makes no definite 
allegation of adultery with him 

The respondent in her written state- 
ment denies the charge of adultery. 
She has since, however, admitted that 
the fourth child is not by her husband. 
The District Judge has held that adul- 
tery with the co-respondent has not 
been proved but that it is clear that 
she had previously committed adultery 
with others in India and that she has 
subsequently been unfaithful in Manda- 
lay. Although there was a temporary 
condonation of these matrimonial otl- 
encoB, the subsequent desertion revived 
the ofiences and he therefore gave a 
decree for divorce. 

The learned District Judge has dealt 
with the facts at some length in bis 
judgment and we agree with him gen- 
erally thereon. There is certainly no 
proof of adultery witli the co-respondent. 
It is admitted, however, that the fourth 
child who was born in Bjmbay in about 
June 1927 is not the petitioner’s child 
and in a letter. Ex. H, dated 16th 
April 1928 the respondent wrote ; 

" Sioca leaving you on the 2lbh December 
I have been unfaithful to you, having com- 
mitted adultery with a certain pjrson. Thia 
took place in January, while living at the 
Grand Hotel." 

The petitioner has also given oral evi- 
dence as to alleged admission by the 
respondent to him. The respondent 
says that she wrote this letter because 
at that time she wished, him to divorce 
her, and that the statement in it as to 
her committing adultery is not true, 
But this does not sound very convincing 
aqd we accept the District Judge’s con- 
clusion that adultery with some persons 
unknown in Mandalay was proved. 

The respondent left the petitioner 
four days before he filed his petition 
and has lived apart from him ever sinoe. 
This does nob seem to have been with 
the consent of the petitioner. In the 
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case of Constance Catherine Moreuo v. 
Henry William Bunn Moreno (1), ai: 
p. 1075 Mukerji, J., remarks : 

" Wg may then treat it as well settled that 
condonation of past matrimonial offences is 
impliedly conditioned upon the future good 
behaviour of the offending spouse, and it 
follows that if after condonation, the offences 
are repeated, the right to make the condoned 
offences a ground for divoroe revives to con- 
stitute revival of the condoned offences, the 
offending spouse need not, however, be guilty 
of offences of the same character as that con- 
doned : any misconduct is suffioient which 
indicates that the condonation was not ac- 
cepted in good faith and upon the reasonable 
conditions impliod,” 

We agree that in the present case the 
desertion was a sufficient ground for 
making the previous allegation of adul- 
tery a ground for making the previous 
allegation of adultery a ground for 
divoroe Neither of these adulterers 
has been joined as co-respondents in the 
case, but with regard to the offence in 
Mandalay, it is clear that the name 
of the adulterer is unknown to the peti- 
tioner, and cannot be found out by him. 
That being so, the petitioner has a good 
ground for being excused by the Court 
under S. 11 of the Act from naming this 
adulterer. There is no suggestion of 
collusion in this case and we think the 
decree for divorce is justified. We 
accordingly confirm the decree. 

P.N /r.K- Decree confirmed. 

(1) [1920] 47 CbI. 1068=57 I. C. 21G=31 
C. L. J. 435. 
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Rutledge, C J , and Brown, J 

Ma Them — Appellant 

V 

Ma My a and another — Respondents. 

First Appeal No. 147 of 1928, Decided 
on 13th Februiry 1929, from judgment 
of Original Side in Civil Regular No. 408 
of 1923. 

(b) Burmese Law (Buddhist) — Kanitha 
children. 

KBoitba children can sue for partition after 
the death of one parent on the remarriage of 
the surviving parent . A. I. li 1926 Rdng, 
211 and 2 L. B. R. 255, Rel. on , A. I. R. 1921 
L. B. 60, Com. 2 U. B, R, 4G, not Foil, A. J. R. 
1914 P. C. 97, Ref. [P 220 C 1] 

(b) Burmeie Law (Buddhist) — Right of 
kanitha child to clsim partition after death 
of one parent on the remarriage of survivor 
can be claimed by keiktima child. 

A keiktima child is in all ordinary circum- 
stances entitled to equal partition of inherit- 
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anoe with the natural children. That being 
so, the right of kanitha child to claim parti* 
tion after the death of one parent on the re- 
marriage of the survivor can bo claimed by o 
keiktima child , A, I. R. 1926 Rang. 14B,. 
ReL on. [P 220 C 2J 

K. C. Bose — for Appellant. 

Hay— (or Respondents 

Judgment. — The appellant in thin 
case, Ma Thein, claims to be the adopted 
daughter of U Mauog Maung and hiB 
wife, Ma Pwa, deceased. After the 
death of Ma Pwa, U Maung Maung mar-- 
ried Ma Mya, the respondent, who is a 
sister of Ma Pwa, and the appellant 
claims that she was again adopted by U 
Maung Maung and Ma Mya U Maung 
Maung died in 1914, and in 1918 M» 
Mya married one Bj, Than. The appel- 
lant claims partition of property on the 
ground that her surviving adoptive par- 
ent has married again. The suit hae 
been dismissed on the preliminary 
ground that sucli a suit does not lie- 
Two questions arose for decision. It wae 
contended in the first instance that 
under Burmese Buddhist Law, when one 
pirent died and the surviving parent 
remarried, the kanitha children of the 
first marriage had no right to claim 
partition of property as against the sur- 
viving parent, and, secondly, it wae 
claimed that, even if the kanitha 
children were entitled to claim, an 
adopted child would have no such right. 

On the first point the learned trial 
Judge held that he was bound by the 
ruling of a Bench of this Court in the 
case of Maung Po Kin v Maung Tun 
Yin (l). But on the second point he 
held in favour of the defendants, and^ 
therefore, dismissed the suit. The ap- 
pellant, while, cf oourse, supporting the 
finding of the trial Judge on the first 
point contends that he was wrong on the 
second point, and that an adopted child 
has the same right as natural obildrea 
to claim partition on remarriage of the 
surviving parent. That a keiktima child 
is not in every respect, so far as inherit- 
ance is oonoerned, in the same position 
as natural children was decided in the 
case of Maung Po An v. Ma Dwe (2),. 
where it was held that a keiktima 
adopted son could not claim from the 
adoptive mother her auratha son'e 
quarter share of the estate on the death 

(1) A. I. B. 1926“ R'an^wl=4 Bang. 207.^ 

(2) A. I. R. 1926 Bang. 143=4 Bang. ISA 
(F.B.). 
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of the adoptive father, and the, leaindd 
trial Judge has held that on the same 
analogy an adopted child cannot claim 
partition on remarriage 

We think that it will be^more oonVeHi- 
ent in this appeal to deal with the first 
question raised before the trial Court 
first. It is argued before us on behalf 
of the respondents that, while the trial 
Courc was perfectly right In holding 
that the adopted child cannot claim 
partition on remarriage, the decision in 
Maung Po Kin's case (1) was wrong. 
If we agree with him on this point, the 
second question raised does not arise ; 
and, if we do not agree with the con- 
tention on this point, it will still be 
necessary to consider the principles on 
which Maung Po Em's case (1) was 
decided to enable us to come to a deci- 
sion as to whether the general rights of 
kanitha children in this respect is a 
right shared also by adopted children. 
Before Maung Po Ktns case (1) was 
decided there were two directly contrary 
decisions bearing on this point. In the 
case of Ma Thin v. Ma \Va Yon (3) it was 
held that a daughter, being an only 
child, is entitled to claim a one-fourth 
share of her parents’ joint estate from 
her mother, when the latter remarries 
after the father's death. The question 
then decided had reference only to the 
case of an eldest daughter, but the 
learned Judges who decided the case 
were clearly of opinion that the children 
generally were entitled to claim parti- 
tion on remarriage 

A directly contrary view of the law 
was taken in Upper Burma in the case 
of Mi The 0 v. Mi Swe (4). In that 
case the late Mr. McColl held that on 
the remarriage of her mother, the oldest 
daughter could not make a general claim 
on the estate ; and, if he is right in this 
contention, clearly the kanitha children 
could make no such claim. There is no 
direct reference to Mi The O's case (4) 
in the judgment in the case of Maung 
Po Kin (l). There is, however, a refer- 
eneo to an earlier case, that of Maung 
Shwe Yivet v Maung Tun Shein (5) 
in which Mi The O' a case was referred 
to. The correctness of the decision in 
Mi The O's case (4) was not then dir- 
ectly in question, but Heald, J. ia 

(3) [1903-04] 2 L. B. R. 255. ' 

f4) [1914] 2 U. B. R. 46-28 I. C. 821. 

(5) A. I. R. 1921 L. B. 63=11 L. B. R. 199. 
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his judgment expressed a doubt as to 
whether tba decision was good law. The 
Bench decision of this Court in Maung* 
Po Kins case (l) is admittedly not 
founded on any texts in tho Manugve^ 
Dhammathat and admittedly the Manu-^ 
gye Dhammathat is binding on us if its 
provisions are clear on the point. That 
was definitely decided by their Lord- 
ships of the Privy Council in the case of 
Ma limn Bwin v. U Shice Oon (6). 
It is to be noted that Mi The O's case* 

(4) appears to have been decided before 
the decision of the Privy Council in Ma 
Hnin Biuin 3 case (6) bub Mr. McColl 
nevertheless based his decision in that 
case in part on the Manugye. He does* 
not, however, deal with the provisions 
of the Manugye Dhammathat on the* 
point in any detail. 

In Ma Thin s case (3), from the deci- 
sion in which ha was dissenting, Birks,!^ 
remarked : 

“ • " • the Manugye, Manu, Amwebon. 

Beam to say that the eldest daughter ia merely 
entitled to a one-fourth share of the father'a- 
olothoB and ornaments.” 

The provisions of the Manugye Dham- 
mabhat were exhaustively discussed by 
Heald, J., in Maung Shive Y wet's oas^ 

(5) and he came to the definite conclusion^ 
that the provisions of this Dhammathat- 
on the questioa whether au eldest child! 
other than the auratba, can claim parti- 
tion on the remarriage of the surviving 
parent were by no means clear. That- 
view was impliedly adopted by a Banch* 
of this Court in Maung Po Kins case* 
(i), which was only a development of 
Maung Shioe Ywet's case (5). Admit- 
tedly the point is one on which the< 
Dhammathats themselves are in conflict* 
and it is possible to cite texts from them> 
in support of either view. 

After , a consideration of the case, a- 
Bsnch of this Court has definitely held 
that, on the remarriage of the surviving 
parent, the eldest child, if he or she has* 
not already taken a quarter share in the* 
joint estate as auratba, becomes entitled 
to a quarter share in the estate ; and 
also that the children, other than the' 
eldest child, become entitled to a quarter 
share of the joint estate On a point- 
on which the Dhammithats are so' 
divided in opinion, we are not prepared' 
to differ from this finding. We aucepb- 
the decision in Maung Po Kins case* 

(6^ A. I. R. 1914 P. ^.“97=41 Cal. 887=41: 

I. A. 121 (P.O.). 
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ithat: kanibha children can sue for parti- 
tion after the death of one parent on the 
remarriage of the surviving parent. 

That being so, it remains for us to 
decide whether this right bo claim parti- 
tion can bo exercised by the keiktima 
child. The learned trial Judge has 
answered this question in the nega- 
tive. It was held by a Full Bench of 
this Court in the cise of Maung 
Po An V Ma Dwe (2), that a keiktima 
adopted son is not entitled bo claim from 
the adoptive mother on the death of the 
adoptiv 3 father, the auratha son's 
quarter share of the estite of the adop- 
tive parents. The learned Judge was 
unable to see the distinction between 
the case of a keiktima child claiming 
patition on the death of the parent on 
the strength of his being auratha, and 
that of a keiktima child claiming parti- 
tion on the remarriage of the surviving 
parent. Ileald, J , who referred the 
question in Maung Po An' 3 cise (2) for 
reference to the Full Bench, remarks 
in his referring judgment at p. 195 as 
.follows : 

“ Bub even if the obscure passage cited 
above from Ch. 20th of the lOch Book of 
Manugye b3 read as ineaniag that the keik- 
tima child takes its place according to its. ago 
among the own children of his adoptive par- 
ents, then, although under the modern rule 
it would share equally with the other 
children, it does not soem to me to follow that 
if it was the eldest child of the family it 
would iiecesianly acquire the specral rights 
of the auratha or eldest-born child either on 
the death of one parent or ou the remarriage 
of the survivor. On tbe contrary I am 
strongly of opinion, as I have suggested above, 
that any Burman jurist who was familiar 
with the Ohammatbits and with the coastant 
opposition in meaning between auratha and 
keiktima, would have regarded the proposition 
that the keiktima could ever be auratha as a 
contradictiDii in teima. " 

The Full Bsneb aaswerel the refer- 
-ence as follows 

" A keiktimt adopted sou is not entitled ta 
claim from an adoptive mother on the death 
of the adoptive father the auratha son's 
quarter share of the ostato of the adoptive 
.parents. ” 

And at p. 200 of their judgment, the 
following passage occurs : 

" We are satisAed that according to the 
Dhammathats the position of the kiiktima 
child ID respeot of inheritauce was inferior to 
that of own children, but it view of the judi- 
cial decisions which for many years have 
recognized the right of the kaiktima child to 
■hare equally with the own children we aro 
of opinion that that right should not now be 
questioned. But, apart from tha recent case of 
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Ma Them v. Ma Mya (7), meutioned in tha 
order of reference, there seems to be no case 
in which it has been expressly decided that 
an only or eldest keiktima child can be 
auratha or that if it fulAls tha conditions 
which would entitle an own child to be 
auratha, it can on tha death of one parent 
claim from the surviving parent the auratha 
child's share of the jointly-acquired property 

of the parents The special righ*! of the 

auratha is an exception bo the general rule of 
equal partition among children which is now 
settled law and in the absence of any autho- 
rity in the Dhammathats or of any long 
course of judicial decisions extending that 
right to the keiktima child, we are of opinion 
that it should not hj so extended. " 

It is clear, therefore, that it must 
now be regarded as settled law that a 
keiktima child Is in all ordinary circum- 
stances entitled to equal partition of 
inheritance with the natural children 
That being sd, we are unable to see how 
tbe right of a natural child to claim in- 
heritance after one parent has died on 
the remarriage of the surviving parent 
cm be denied to a keiktima child The 
rights of an auratha are very special 
rights that aro not shared by the younger 
children, and the refusal to recognize 
the claims of a keiktima to these special 
rights in no way conflicts with bis rights 
to equal partition with the other 
children. The learned trial Judge 
speaks of the right to partition in this 
eventuality as a special right to which 
the ordinary rules do not apply. But, if 
a nSitural born child can claim his rights 
aqd the keiktima child cannot, it does 
not seem to us that the rights of parti' 
tion are equal. The ordinary children 
are given the right of severing them- 
selves from the family of their natural 
parent on his or her remarriage and 
claiming their share in the family pro- 
perty. They are not bound to make that 
claim, and, if they do not do so, they 
can then claim a different share on the 
death of the surviving parent. 

In the case of a natural child, the 
(disadvantages in awaiting the death of 
tlqd Bprviving parent are at least no 
gTPater than in the case of a keiktimi 
chr{4 > It is obvious that the longer a 
keiktima child awaits to make his claim, 
the more difficult it will be for him to 
establish it , and it is at least as likely 
that a natural child would elect to con- 
tinue in the family of his natural parent 
after remarriage as that a keiktima child 
would elec t tn live w i th his adoptive 

(7f A. I. R. 1926 Rang. US. 
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parent no a change of oiroucastaaoea. 
In the case before us, there are no 
natural children, but. if the decisidn of 
the trial Judge is correct, the same rule 
applies if there are both keiktima 
children and natural children. And we 
should then have the anomalous position 
that of different children, who all have 
precisely the same rights of partition, 
some could claim to exercise that right 
whil^ the others would be debarred 
from doing so. 

Whatever may have been the inten- 
tion of the ancient law givers, we are of 
opinion that it is impossible, consistent- 
ly with the principles of equal partition 
deffnitely accepted in Maung Po An s 
case, to hold that the right of a kanitha 
child to claim partition after the death 
of one parent on the remarriage of the 
survivor cannot be claimed by a keiktima 
child We are of opinion that the 
learned trial Judge was wrong in reject- 
ing her claim on the preliminary point 
We, therefore, set aside the decision of 
the trial Judge and remand the case to 
the trial Court for a decision on the 
merits. The respondents will pay the 
costs of the appellant in this appeal, 
advocate’s fee five gold mohurs. 

PN./n,K. Case remanded. 
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Heald and Maung Ba, JJ. 

D. R Saklat and others — Appellants, 
v. 

J Ilormasjee — Respondent. 

First Appeals Nos. 95 and 96 of 1929, 
Decided on 12th June 1929. 

(a) Civil P. C., S 100 — Scope — Matter of 
diicretion. 

An appollftta Court ia always reluctant to 
interfere with the decision in a matter of 
discretion. [P 222 0 1] 

(b) Religioui Endowments — Intention of 
scheme framed by Chief Court of Lower 
Burma in Civil Miscellaneous Case No. 186 
of 1919 indicated. 

Scheme framed by Chief Court of Lower 
Burma in Civil Miso. Case No. 186 of 1919 
provides for the filing of affidavits of the Parsi 
'inhabitants who desire to .support a particular 
candidate for appointment as trustee and so 
it is the intention of the schema that tha in- 
formation convoyed by those affidavits should 
be part of the material used by the Court in 
deciding which candidate to appoint 

[P 222 G 21 

(c) Religious Endowments — Unless there is 
cogent reason to contrary, person having 
support from majority of community ought 
to be appointed as trustee for Patai Fire 


Temple in preference to one having no such 
support and fact that trustees ought not to 
be related to each other is not sufficient to 
disregard such wishes. 

In the ease of an appointment of a trustee 
for the Parsi Fire Temple, the wishes of tha 
community ought to ba oonsidered unless 
there is some cogent reason to the contrary, 
the person who has the support of tha maj- 
ority of the oommunity ought to be appointed' 
in preference to one who has no support from 
the oommunity and the fact that the trustees 
ought not to be related to each other is not 
sufficient to warrant disregarding tha wishes 
of the commnnity. [P 223 C 1] 

Leach and Doctor — for Appellants. 

Vakhe ria — for Respondent. 

Heald, J . — Mr B Cowasjee, who was* 
a life trustee of the Parsi Fire temple 
at Rangoon, under a Echeme framed by 
the Chief Court of Lower Burma in Civil 
Miscellaneous Case No 186 of 1919, died 
about tha 2nd February last and under 
Cl. 26 of the sohome it was the duty 
of the remaining trustees or either of 
them within one month to apply to this 
Court on its original side to appoint a 
person or persons to 611 the vacancy 
Neither of the trustees applied to the 
Court within tha month, possibly be- 
cause they did not agree as to whom 
they should nominate, but on 11th 
March a number of members of the Parsi 
oommunity, who are the appellants 
in one of the two appeals, with which 
this order deals, namely C. I. appeal No. 
95 of 1929, filed an application to the 
Court, submitting the name of Mr. A. 
B. Mehta, who is the appellant in the 
other appeal, with which this order 
deals, as the name of a person oonsidered 
suitable to fill the vacancy Next day, 
Mr. N. M. Cowasjee, one of the two re- 
maining trustees filed an application 
setting out the niime of Dr. J. Hormasjee, 
the respondent in these appeals, as that 
of a person considered suitable to fill the 
vacancy. On 15bh March, Mr. N. N. 
Burjorjee, the other trustee, filed an 
application again setting out the name 
of Mr. A. B Mehta. The Court fixed 
Bth April for the hearing of the 
applications and gave public notice of 
the date so fixed. On 6th April 
Dr. N. N. Farekh, one of the present 
appellants, filed an application support- 
ing the recommendation of Mr. A. B. 
Mehta as suitable for the vacancy and 
stating that Mr. Mehta had the support 
of 92 out of the 117 male adult members 
of the Parsi community in Rangoon. 
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Oq 8fch April, thd.(; is (ihe day fixed 
for hearing of the applications, affidavits 
supporting the recommendation of Mr. 
.A. B Mehta were filed by Messrs. B. N. 
JBurjonee, J. 0 Batli^ala, D B. Saklat, 
iManchershah Manekjee, Lt. Col. Tara- 
liore, Messrs. Manek Manekjee, D J. 
■Contractor, S B. Nariman, N. B. Beh- 
jamferam, P. 11. Judge, K. M. Setna, 
A. Hirjee, D. Hormasjee, and D J. Kola- 
pore A number of other application*! 
rsupporting Mr. Mehta’s candidature and 
containing the signatures of about 100 
■members of the Farsi community veri- 
fied by 'affidavits were also filed No 
affidavits accompanied or were filed in 
-support of Mr. Cowasjee's nomination of 
Dr. Hormasjee. When the matter came 
■before the Court on 8th April, the 
supporters of Mr Mehta applied for an 
Jidjournment, but the learned advocate 
who appeared on the other side opposed 
•it, and it was refused 

After hearing the parties, the learned 
Judge made an order which is now under 
appeal. He said that Mr. Cowasjee had 
•nominated Dr. Hormasjee and Mr. Bur- 
joriee had nominated Mr. Mehta, that 
the original J trustees were related to 
•each other Mr. N. M Cowasjee, being 
A nephew of Mr B. Cowasjee, and a 
4:ouBin of Mr. Burjorjee, that Mr. Mehta 
was a brother-in-law of Mr. Burjorjee, 
-that he did not think it desirable that 
^be trustees should bo related to each 
•other, that it was necessary in the inter- 
-est of the community that the new 
trustee should be a stranger to the 
families of the present trustees, and that 
ior that reason he appointed Dr. Hormas- 
!jee to be the third trustee in the place 
-of Mr. B. Cowasjee. Mr Mehta and his 
•supporters appeal against that decision 
on grounds that the learned Judge’s exer- 
-cise of the discretion given by the 
^obeme was arbitrary and not judicia], 
that there was no good reason for dis- 
regarding the wishes of a majority of the 
comtnunity, and that there was nothing 
on the re ord to support the learned 
Judge’s opinion that it was necessary in 
^he interests of the Farsi community 
that the new trustee should not be 
related to either of the present trustees 
An appellate Court is always reluctant 
to interfere with the decision in a mat- 
ter of discretion, but it is difficult to see 
how we can refuse to interfere in this 
.case. 


It was said by Lord Halsbury, L. C. 
in the case of Sharp v. Wakefield (l) to 
which we have been referred, that ; 

V diacretioa meani, wbea it la asid that aomc- 
fehing ifl to be done within tbo discretion of 
the authontiea that that something is to be 
done according to the rules of reason and 
justice, not according to private opinion, 
according to law, and not humour. It is to 
be no arbitrary, vague, and fanoifu], but legal 
ana regular." 

In this case the learned Judge un- 
doubtedly had a discretion, since under 
the scheme he was entitled to appoint 
such person as he deemed fit. But the 
scheme itself provides for the filing oi 
affidavits of the Farsi inhabitants ol 
Rangoon who desire to support a parti- 
cular candidate for appointment, and it 
was obviously the intention of the 
scheme that the information conveyed 
by these affidavits should be part of the 
material used by the Court in deciding 
which candidate to appoint 

In his judgmenb in this case, the 
learned Judge made no reference to the 
fact that the recommendation of one 
candi^a^te was supported by a large num- 
ber of affidavits and that the other by 
none and he made no reference to the 
contents cf the affidavits. The sole rea- 
BOQ which the learned Judge gave for his 
decision was his personal opinion that 
all the trustees ought not to be related 
to each other, and that it was necessary 
in the interest of the community that a 
stranger should be appointed trustee. 
There is no affidavit suggesting or sup- 
porting that view, and although it was 
doubtless pressed at the hearing aud the 
learned Judge was entitled to consider 
it, it seems to us to be an insufficient 
reason for rejecting what was clearly the 
opinion of a considerable majority of the 
members of the community and for 
appointing a candidate whose candida- 
ture was not supported by any affidavits 
rather than a candidate whqse recom- 
mendation was supported by a large 
number. 

Bespondeut’s learned advocate asked 
us to admit at the hearing of the appeal 
affidavits lu support of his candidature, 
but we are of opinion that such affidavits 
should have been filed before the date 
fixed for hearing on the original side of 
the Court, and that in view of the fact 
that respondent opposed the adjourn- 

. (1) [1891] A C. 173=G0L. J. M. 0. 73=55 
J. P. 197=39 W. R. 551=64 L. T. 180. 
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moot which would have given him and 
his friends a farther opportunity for the 
filing of Buoh affidavits, suffioient reason 
for the admission oE such further evi- 
dence at the hearing of the appeal has 
not been shown We have accordingly 
refused to admit any farther affidavits. 

It is not seriously suggested that res- 
pondent is personally otherwise than 
enitafile to fill the vacancy, and we dis- 
pose of the matter on the assumption 
that ^personally both candidates are 
equally suitable. We are of opinion 
that in the ease of such an appointment, 
the wishes of the community ought to 
be considered and that unless there is 
some cogent reason to the contrary the 
person who has the support of the 
majority of the community ought to be 
appointed. We dD not consider that the 
learned Judge’s opinion that the trustees 
ought to nob to be related to each other 
was sufficient in the circumstances of 
this case to warrant his disregarding 
the wishes of the community, for the 
explanation of expression of which the 
scheme itself provides 

We are therefore constrained to set 
aside the order cf the learned Judge ap> 
pointing respondent to be trustee and 
we appoint Mr. A. B. Mehta to be 
trustee in the vacancy caused by the 
death of Mr. B. Cowisjee. 

We see no reason why either the trust 
or the respondent should be made liable 
for the costs of these preooedings and 
accordingly we direct that the parties 
do bear their own costs 

P.N./b K Order set aside. 
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Chari, J. 

Maung San — Appellant 

V. 

Ma Kha and others ^Respondents 

Special Second Appeal No 661 of 1928. 
Decided on 16th May 1929, against judg- 
ment of Dist. Judge, Heuzaia, iu Civil 
Appeal No. 73 of 1928. 

Buddhist Law (Burmese) — Husband and 
wife are liable for debts contracted during 
coverture but decree passed against one after 
divorce cannot bind other unless made party 
to it. 

So long aa a Barm^aa Buddhiat oouple re- 
mama aa huaband and wife, a deoree pasaed 
againat the haaband alone or the wife alone 
during the ooverture may be held to be bind- 
ing on both, on analogy of a partnership, but 
after divoroo the right of the huaband or the 
wife to represent the other in a suit has termi- 
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nated and though the original debt may be 
binding on both, a decree against one without 
making the other a party cannot be binding 
on the person who has not been made a party. 
A decree passed againat the haaband is held to 
bind a wife so aa to enable the decree-holder 
to proceed against the joint property on a pre- 
sumption that the husband in eflect represent- 
ed the wife in the suit. Such a presumption 
can be made only when the husband could re- 
present wife in the suit. If hia authority to 
represent the wife has determined, aa by di- 
vorce, no such preaumpbion can be made and 
the wife can be bound by decree only when 
she IB actually a party in suit. [P 221 G IJ 

E. Maung — for Appellant. 

P. K. Basu — for Respondents. 

Judgment. — Ma Kha'and Maung Aung 
Baw, the first and second respondents in 
this appeal were husband and wife. 
Theydivorced in 1922, and it has been 
found by the lower appellate Court that 
there was a partition of property at the 
divorce. The finding of that Court is 
not challenged by the learned advocate 
for the appellant. A decree was obtain- 
ed by the appellant in this suit in which 
Maung Aung Baw only was a party The 
suit was instituted after the divorce 
but it is alleged and it rniy be held es- 
tablished though it was denied by Ma 
Kha, that the debt in respect of which 
the suit was filed was a debt contracted 
during the coverture, which would have 
bound both the husband and wife. 

lb is alleged by the learned advocate 
for the appellant that the decree passed 
in these circumstances binds the wife 
and her share in the property and he 
relies upon the ruling in V. R. M, A. L. 
Chettyar Firm v Man Han (l). In that 
case there was a money decree. As single 
appellate Judge, I, for reasons given in 
my judgment held, that Ma Han’s share 
was not bound A Bench following the 
ruling in Ma Paing v. Maung Shwe 
Hpaio (2), held that the share was bound 
and the part of the judgment which ap- 
plies is at p 447, where the learned 
Judge says: 

"The conclusion which I draw from the 
judgments in that case is that ordinarily a 
decree against either husband or wife who are 
subject to the Burmese Buddhist law of mar- 
riage, and are consequently parbners, can be 
executed against any part of the partnership 
property, that is, the proparty of the mar- 
riage.” 

It will thus be seeu that though iu 
that case as a matter of fact the suit was 

(1) A. I. R. 1927 Rang. 29 J— 5 lUngTTial 

(2) A, I. R, 1927 Rang. 209=5 Rang, 296 
(F.B.). 
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instituted after the diroroe, the partiou- 
lar point was hot ooasidered by the 
learned Judge on the analogy of a part- 
nership after the dissolution no partner 
has a right in a suit to represent any 
other partner, and even though the debt 
may be a partnership debt, and binding 
on all the partners, a decree passed 
against some of them only will not bind 
the other partners The simple reason 
for this is that after dissolution, the 
right of a partner to represent another 
partner in a suit has terminated. So 
long as a Burmese Buddhist couple re- 
mains as husband and wife, a decree 
passed against the husband alone or the 
wife alone during the coverture may be 
held to be binding on both, on the ana- 
logy of a partnership, bub after divorce 
the right of the husband or the wife to 
represent the other in a suit has termi- 
nated and though the original debt may 
be binding on both, a decree against one, 
without making the other a party cannot 
be binding on the person who has not 
been made a party A decree passed 
against a husband is held to bind the 
wife so as to enable the deoreo-holder to 
proceed against the joint property on a 
presumption that the husband in effect 
represented the wife in the suit. Such 
a presumption can be made only when 
the husband could represent the wife in 
the suit. If his authority to represent 
the wife, had determined, as by divorce, 
no such presumption can bo made or in- 
ference drawn, and the wife can be bjund 
by a decree only when she is actually a 
party in the suit It is an elementary 
proposition that no one can be bound by 
a decree unless he was actually a party 
to the suit or elTectively represented 
therein. Any other conclusion would 
lead to anamolous results, and I am sure 
that my brother Ileald never intended to 
decide that a decree obtained against one 
of the couple after divorce, could bind 
the other 

As this is the only point argued in the 
appeal, the appeal is dismissed with 
costs 

After the judgment is dictated, Mr 
E. Maung for the appellant applies for 
leave to hie a Letters Patent appeal. As 
the point involved fs a point of law, and 
the case a fit one, I grant leave to ap- 
peal against my judgment. 

V.D./r K. Appeal dismissed. 
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Maung Ba, J. 

S. K, S. Krishnappa Chettyar^Flatia- 

tiff — Applioant. 

V. 

Jkanda and awoi/ier— Defendants — 
Baspondents. 

‘ Civil Ravn. No. 138 of 1929, Daoided 
on 25bh June 1929. 

^ (a) Civil P. C., O. 9, R. 9 — "Sufficient 
cauie.” 

Whore a party's agent attended Court and' 
after disposing of some work went away under 
a bona Ade belief that he had no more oases- 
in the Court and where hia suit was dismissed 
for non-appearance, such bona fide mistake- 
would amount to "sufficient cause." 

[P 224 C 2] 

(b) Civil P. C., O. 9, R. 9— Person alleg- 
ing false cause for non-appearance — Court- 
can refuse to restore his suit. 

If a person alleges a cause for his non-ap- 
pearanoe which la false, the Court is justified 
in refusing to restore his suit for a persom 
cannot expect to obtain justice on perjury. 

[P 224 0 2}i 

S, Ganguli — for Applicant. 

Judgment — S. K. S. Krishnappa- 
Chettyar brought a mortgage suit against 
Jhanda and another in the Township* 
Court jf Myingyari. When the case was- 
called for settlement of issues the plain- 
tiff was absent but the defeudants were 
present and pleaded limitation. Tb^* 
suit was accordingly dismissed with 
costs. The plaintiff then applied to have* 
the suit restored but the application was 
dismissed He appealed to the District 
Court of Myingyari and there again bis 
appeal was dismissed So he has come 
up in revision. The evidence shows that ', 
his agent did attend the Township Court : 
on that day, that after his execution 
cases had been disposed of he went away , 
under a bona fide belief that lie had nol 
more cases in that Court. 

Under O. 9, R. 9, Civil P. C., the Chefc- 
ty is precluded from bringing a fresh 
suit but he can have the case restored by 
satisfying the Court that there was suffi- 
cient cause for his non-appearaacQ. In ; 
my opinion the bona fide mistake would < 
amount bo "sufficient cause. ” But the 
chettyar foolishly alleged a cause which 
was false Though it may prove hard I 
am cons'trained to hold that in these cir- 
cumstances the Courts below were justi- 
fied in refusing to restore the suit. The. 
applicant cannot expect to obtain justice j- 
on perjury. The present application for'^ 
revision is therefore dismissed. 

F.N./r.K. Revision dismissed. 


Krishnappa v. JRanda (Maung Ba, J.) 
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BllOWN, J. 

Maujig Po Applicant. 

V. 

Maicng Jha and others — Baspondcnts. 
Civil Ravn. No. 19 of 1929, Decided 
on 22ad May 1929, against decree of 
Dist, Judge, Yarnethin, in Civil Appeal 
No. 4 If A of 1928. 

Civil P. C., S. 115— il/ agreeing lo give 
properly to O on .Ws marriage with (Vs 
daughter — .If marrying G's daughter and 
possession given to (I suing (r for posses* 
sion of property — Gift to (I being complete 
High Court will not interfere in revision. 

M sued (i foL" poaaosaiou of a cart and two 
bullociti. H i had agrjc I to givo this property 
to (Jr OQ his agruiiirig to M's lairriagj with his 
daagh^ir. Hi hid inarriod tha daughter and 
the possession of th-:; property was with (/. 
M contenJod that the agroemont to ^tvo tho 
property was void as being in tho nature of a 
raarriige brooigi contract ; 

Held ; that there was no sulTicioiit ground 
to iutorfore in revision as tho matter had gone 
beyond tho agroemont stage and the gift to (J 
wag comploto. [P 525 C 1, 2j 

P.K. Bdsn-'iov Applicant. 

Zeya — for Rospondonta. 

Judgment. — The petit ionor Mxung To 
Maung sued the four respondents and one 
Maung Thin for possession of a cirt and 
two bullocks. His suit was decreed by 
the tri ll Court, bub was dismissed by 
the District Court an appeal. No fur- 
ther appoal lies, and the petitioner has 
come to this Court in revision on two 
grounds. The first ground is that tho 
defendants are relying on a void contract. 
According to the plaint, tho property 
was first made over to Maung Thin to be 
hired out, and later the plaintiff agreed 
that defendants 2 and 3 should take over 
the property temporarily. Defendants 4 
and 5 Maung Paw 1 and Ma Shin are 
joined because they are said to bo in 
possession of tho property. 

The defence was that the plaintiff 
agreed to give tho properties in dispute 
to defendants 4 and 5 on their agreeing 
to his marriage with their daughter. 
The District Court has found this de- 
fence to be proved. It is contended on 
behalf of the petitioner that the agree- 
ment to give the property is void as be- 
ing in tho nature of a marriage brocage 
oontraot. Whether that contention is 
well-founded or not, the matter has gone 
beyond the agreement stage. The gift 
of the properties to the defendants is 
1929 R/29 & 30 


complete and possession is with the de- 
fendants. The defendants are not suing 
on the contract, but relying on a oom- 
ploted gift. It is admitted that the 
petitioner has married tho daughter of 
tho respondents, Maung Paw I and Ma 
Shin. I do not think that there is any 
good ground for interference in revision 
here. The next ground taken is that the 
District Court was not jiistifiol in inter- 
fering with the orders of tho trial Court 
without tho defendant Maung Thin boin^ 
added as a party to tlie appeal. I have 
boon referred to the case of ChoJcalin- 
{j'lim Chettij V. Sinyaram Chetty (i). 
The circumstances of that caso are 
entirely different from tho circumstances 
of tho present case ft is not anybody's 
C 1 S 0 here that Muing Thin has or had 
any title to the property. Tho respon- 
dents merely asked tlie District Court to 
set aside a decree which had bean passed 
against them in favour of tho present 
petitioner. They did not ask for any 
order prejudicial to Maung Thin. I can 
see no force in this objection. I dismiss 
the application with costs. 

P.K./a.K. Revision dismissed, 

' (IjT A. 1925 Rang. 108^2 Kaiig. ^ 
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Otter and Brown, JJ. 

Maung Tun Lin and another — Ap- 
pellants. 

V. 

Maung Tun IFm— Respondents. 

Civil Misc. Appoal No. 166 of 1928, 
Decided on 12th February 1929, against 
order of Dist. Court, Pyapon, in Civil 
Regular No. 27 of 1927. 

Civil P. C., Sch, 2, Para. 16 — Two chosen 
arbitrators enlisting services of two addi- 
tional arbitrators, they having no such 
powers under terms of reference— Award 
made and signed by two chosen arbitrators 
alone — Decree in consequence oi such award 
is not appealable. 

Two ohosen arbitrators onliated tho sorvicos 
of two addition.il arbitrators, though uudot 
tho terms of roforeuca they had no power to 
do this. But the award was made and signed 
only by the two arbitrators originally referred 
to. These gentlemen were given very wide 
powers : 

Held : even if they called in two other per- 
sons to assist them, their award oould not bo 
attaokod on tho ground that it was no award 
at all, and the oase was subject to tho ordi' 
nary rule, which is that a decree in conso* 
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quencn of an award, to which para. IG, 
Sch. 2 applies, is nob .appealabla A, I. R' 
1923 1\ C. G6, lieL on. IS All. 122 (I'.n.), Dist. 

[P 220 C 1] 

Leong — for Appellants. 

Judgment — Wo think no appeal lies 
in this case The judgment and decree 
were passed according to an award made 
in arbitration proceedings to which 
para. IG, Sch. 2, Civil P. C. 
apply. The wording of the two sub- 
paragraphs of this paragraph is plain, 
and as was pointed out by the Judicial 
Committee of the Privy Coimoil in the 
case of Ch((7?ipsey Jjharn & Co. v. Jivraj 
Balloo Spinniuf/ and WeavuKi Co. (i), 
they preclude any appeal We were re- 
ferred to Ibrahim Ah v. Mohsin Alt (2). 
It is true that in that case the Court 
expressed the opinion that there were 
certain exceptions to the rule that de- 
crees upon such cawaids are not appeal- 
able. One such was sail to ho whore 
,the award was not an award at all. ft 
jwas said that in the present case the two 
chosen arbitrators enlisted the services 
|of two additional arbitrators, and that as 
under the terms of reference they had no 
jpower to do this, their award was no 
jaward in law. But it was admitted that 
jthe award was made and signed only by 
the two arbitrators originally referred 
CO. These gentlemen were given very 
wide powers, and oven if they called in 
two other persons to assist them, their 
award could not bo attacked on the 
ground that it was no award at all. This 
case therefore differs from that conteai- 
plated by the Allahabad High Court, and 
is subject to the ordinary rule, which is 
that a decree in consequence of an award, 
to which the above quoted paragraph to 
Sch. 2, Civil P. C. applies, is not appeal- 
able. The appeal is therefore dismissed 
under O. 41, R 11. 

R.K Appeal dismissed 

(1) A. I. U, 1923 V. G. Gb— 17 Doin. 578—50 
I. A. 324 (P C.). 

(2) [1800] 18 All. 422-(l83G) A. W. N, 137 

(P B.). 
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Bao\/N, J. 

Ma Ytn Hu and another — Appellants 

Ma Chit May and others — Respon- 
dents. 

Second Appeal Nj. 607 of 192B, Deci- 
ded on 2Gth Fahruiry 192.9. 


^ Transfer of Property Act, S. 126 — Per- 
son executing deed of gift — On same day 
donee executing another registered deed 
agreeing not'to transfer the property with- 
out donor’s consent and in case he did so he 
would return property to donor — The case 
comes within the provisions of S. 126 and 
such agreement does not contravene provi- 
sions of S. 10 — T. P. Act, S. 10. 

A person executed a deed of gift in favour of 
ni'iother and on the same day the donee exe- 
cuted another registered deed by which ho 
agreed not to make- a gift or CransFer, sell or 
mortgage the property without the knowledge, 
consent and permission of the donor a id that 
if he did so, he would return the proparby to 
the donor 

Held that though the gift and promise were 
made on separate doounionts, they must be 
treated as forming part of one transaction as 
they were made at the same time and that the 
gift of the property was consideration for the 
promise made. [P 2.7 C ij 

Held f ii) the) . that the case fell within the 
provisions of S. 12G as at the tune of mtking 
the gift it was agreed by the donee that gift 
would be revoked on the donee’s transferring 
or mortgaging the property withoutifche donor’s 
consent, that is, ou the hLipponiug of any 
specified event which did nob depiiid on the 
will of the donor and that the agraemenb did 
not contravene the provisions of S. 10 inas- 
much as there was promi.se to the donor per- 
sonally and it was only the donor in his life- 
time who could revoke the gift; 7 All, olG; .1 
I. R. 1923 All. 514, J A. L. J. 708, Ap2n-. 

[P 228 C IJ 

Them Maung — for Appellants 

Ba Them — for Rospondenbs 

Judgment — U Chan Nyein, now de- 
ceased, brought a suit against the appel- 
lant Ma Yin Hu and Liinina and one S. 
T. Chokalingaiu Chobtyar for cancellation 
of a deed of gift and possession of a cer- 
tain house and its site. The plaintiff's 
case was that on 3rd Deoember lil23 he 
had executed an outright deed of gift m 
favour of appellant 1 who was his sister, 
but that on the same day appellant 1 
executed another registered deed whereby 
she undertook nob to make a gift of, trans- 
fer, sell or mortgage tlie property without 
the knowledge, consent and permission of 
the donor, and that, if she did so, she 
would transfer and return the property 
to the donor. On 10th July 1925, the 
appellants executed a mortgage of the 
property in favour of defendant 3, 
Oliokalingara Chettyar, for Rs. 1,000. 
The plaintiff claimed that this mortgage 
was effected without his consent an c that 
he was therefore entitled under the terms 
of the agreement to have the property 
reconveyed to him. As against Chokalin- 
gam Chettyar the case has been dismissed 
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and tlie validity of the mortgage so far 
as he is concerned is not now in question 
as there is no appeal agaiiist this order 
of dismissal. The trial Court, however, 
gave a decree in favour of the plaintiff 
against the two appellants. This decree 
was confirmed on appeal to the District 
Court and the appellants now come in 
second appeal to this Court. 

Certain allegations were made as to 
undue influence at the time the gift was 
made and it was also contended that U 
Chan Nyein had given his consent to the 
mortgage, but on these points the deci- 
sion of the two lower Courts is against 
the appellants and they have not been 
urged in this appeal. U Chan Nyein 
died during the pendency of the suit in 
the trial Court and is now represented by 
his widow Ma Chit May. 

The contention now put forward on be- 
half of the appellants is that the promise 
not to transfer without tlio donor's con- 
sent is void. It is contended that, if the 
gift and the promise be considered as for- 
ming one transaction, then the provisions 
of S. 10, T. P. Act, are operative, and that 
if the promise is'treated as a separate 
transaction, then it must bo held to bo 
void as being opposed to public policy and 
without consideration. I do not think 
the claim as to consideration can be sub- 
stantiated. It is clear that two regis- 
tered documents wore e.xecuted on the 
same day, and that the gift of the pro- 
perty was consideration for the promise 
made. The gift and the promise were 
made on separate registered documents 
bub it is clear that they were made at the 
same time and it seems to mo that they 
must bo treated as forming part of one 
transaction. S. 10, T. P. Act, lays down 
that where property is transferred subject 
to a condition or limitation, absolutely 
restraining the transferee or any person 
claiming under him from parting with, 
or disposing of, his interest in the pro- 
perty, tiie condition or limitation is void. 
I have been referred to two Allahabad 
cases on this subject. 

In the case of Bhairo v. Parmeshri 
Dayal (1), by a compromise between the 
parties it was agreed that one of the par- 
ties should hold possession of certain pro- 
perty generation by generation and would 
not alienate the property. It was held 
that this condition restraining the power 
of alienation was void as contravening 
7 All. 5rG=;i885rA. W.Nri30. 
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the provisions of S. 10, T. P. Act. Apart 
from the provisions of S. 126, T. P. Act, 
which I shall refer to later, Bhairo's 
case differs considerably from the present 
case. In that case the transferee was to 
hold possession generation by generation 
and the condition restraining the powers 
of alienation was apparently to be in 
force for ever. In the present case there 
is no absolute condition that is to last 
for ever. As regards the property here 
the condition merely is that the donee 
will not transfer it without the consent 
of the donor. There is no provision in 
the deed restraining the power of trans- 
fer after the donor's death. 

Another case referred to on behalf of 
the appellants is the case of Gopi Ram 
V. Ravi (2), In that case there was 
a covenant in a floed of sale that, if the 
vendee, his heirs or representatives desired 
to sell the house purcliased, they should 
in such a case first ask the executant, his 
heirs or representatives for the time be- 
ing, to purchase it. It was held that 
this condition was void as offending 
against the law of perpetuities. But here 
again the condition was applicable nob 
only to the parties bub to their heirs and 
representatives. 

Those are the only two official reports 
to which I have been referred on behalf 
of the appellants. The trial Judge in his 
judgment referred to tlie case of MakunJ 
Prasad v. Rajrup Singh (3). This is an 
unauthorised report and therefore cannet 
be cited as an authority. Bub it seems 
to me that the arguments in that case are 
sound. In that case as here there was a 
gift of certain immovable property sub- 
ject to a condition that the land would 
be taken back in the event of the donee 
transferring it. 

It was pointed out that S. 12G, T. P. 
Act, recognizes the validity of a power of 
revocation. That section lays down that 
the’donor and donee may agree that, on 
the happening of any specified event 
which does not depend on the will of the 
donor, a gift shall be suspended or ’re- 
voked. That appears to me to be the 
effect of the two documents in the present 
case when read together. At the time of 
the gift it was agreed by the donee that 
the gift would be revoked on the donee’s 
transferring or mortgaging the property 
without the donor’s consent, that is tc 

'T2) A. I. R. 1923 All. 514=45 All. 4787 

(3) [1907] 4 A.L.J. 703=(1907) A. W. N. 273 
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Bfiy, on the happening of any specified 
event which does nob depend on the will 
of the donor Looked at in this light the 
agree nonlj does nob seem ho me coofcra- 
vona the provisions of S. 10. Thera is 
only a promise to the donor personally 
ind lb is only the donor, during his life- 
time who could revoke the gift. There 
IS no ahsolute restraint on the transferee 
or any ) arson claiirung under him from 
alien \ting the pioporby I am of opinion 
therefore that the provisions of S. 10, T. 
\?. Act do nob .ipply to the present case 
and that the promise made hy appellant 
ig nob void as being opiiosed to public 
policy. The appellants are hmnd hy their 
promise and their appeal must bliereforo 
fail I dismiss this ajifevl with costs 
r.N.-^R K. Appeal dismissed. 
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Brown, J. 

V S. Aiyar — AppelUnt. 

V. 

Maunj Nyiiii and another — Kespon- 
denta 

Second Appeal No 619 of 1928 De- 
cided on 29tli ?ilay 1929, against judg- 
ment of Dist- Court, Mag we, in G. A. No 
16 of L92S 

(aj Civil P C , O 21, R. 63 — Orders made 
Bsainst person applying for removal of at- 
tachment — Under O. 21, R. 63 he can sue 
though attachment is subsequently with- 
drawn. 

Whole ordeig have buoii passed agiiiust a 
pjFaim on his application for removal of at- 
tachment 0 Jl, R. hJ gives him a right to file 
a suit oven though the attachment is with- 
drawn by tho decree-holder . J Fj B, It, 47, 
^ LP 2J8C2J 

(b) Jurisdiction —Object ion once decided 
— Second objection cannot be entertained 

Where, aft»;r riuastion of jungdiction has 
been already dealt with and decided, objec- 
aioii IS tak^n to it, the Court is justified in 
refu^ing^bo go into it again [P 22'J G 1] 

(c) Suits Valuation Act, S 11 (2j — Scope- 

Under S. 11 (‘2J even il objection bo jurisdic- 
tion was taken at an early stage iii the trial 
Court, tho appellate Court is roTUirod to dis- 
pose of the appeal as if there had been no de- 
fect of jurisdiction, unless it is satisfied that 
the over-valuation or undor-valuation has 
pre]iiiicial[y. affected the disposal of tho suit 
or appeal on itu ineriba [P 229 C 2] 

B. K. D. Naidu — for Appellant. 

S IJanguli — for Respondent 1. 

Judgment. — The respondent Maung 
Nyun brought a -suit in the Township 
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Court, Magwo, against the appellant Mr. 
V. S Aiyar, and respondent 2 Maung Pd 
S ein. Tho suit was in regard to a cer- 
tain piece of land which Maung Nyurt 
claiuiod to bo hig. This land had been 
attached by tho appellant in exeaution 
of a decree ho hid obtained agiinst the 
respondent Po Sein. Maung Nyun made 
an unguccogsful application for removal 
of attach men fc lie then brought tho 
suit out of which this appeal has arisen. 
Ho has joined the appellant and defen- 
dant 2, respondent, as defendants. So 
far as tho appellant is concornod, he re- 
quired a dordaratiori under the provi- 
sions of K 6‘J, O. 21, Civil P C Against. 
Po Sein he sued for possession, alleging, 
that Po Sam hid since the attachment 
tresp.issad upon the land which was in 
his possession 

It seems to me open to doubt whether 
even supposing the provisions of R. 3, O. 
7 were sullicioiitly wide to make it per- 
missible to join the two causes of action 
ill the one suit, it would nob have been 
more satisfactory if the claim against tho 
twodofendantsihad not been made in sepa- 
rate suits. Bub no objections have been 
raised now to the decision of the lower 
Courts on this score. The trial Court 
hold that the plaintill had proved hia 
claim and gave him a declaratory decroo 
and a decree for possession of tlio land. 
The order of the Township Court was 
coTifirmed by the District Court on ap- 
poil Maung Po Bern has not 'appealed 
against the order of the District Court. 
Thig appeal has beou tiled by the other 
defendant Mr. .Aiyar. 

Tho first contention on his behalf laid 
before mo is that ho had withdrawn the 
attachment and therefore no suit against, 
him lay. The provisions of R. 63, O. 
21 are quite cleir It is admitted that 
orders had boon passed against the 
plaintilt in the miscellaneous proceed- 
ings on his application for removal of 
attachment. R 63, therefore, gave him a, 
clear right to file a suit. The case of 
Raman Chetty v. Ma Ilmu (l) has been 
cited on behalf of the appellant, but it 
does not seem to me to help. In that 
case it was held that a judgment credit- 
or could not bring a declaratory suit 
when tho judgment-debtor had become 
insolvent as ha then no longer has a 
to att ach the ludgment-dehtor' s 

(1) [1917J 9 L. B. -R. 47=37 I. G, 803=10 
Bur. L. T. IIG. 
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property, I do not understand the ap- 
pellant’s claim to be that he had no 
longer the right to a‘ tach the judgment* 
•debtor’s property. In my opinion there 
is no force at all in this objection. 

The other objection which had been 
taken in this appeal is that the trial 
Court had no jurisdiction to try the suit. 
It is somewhat dithcult to unravel from 
the mass of plaints and written state- 
ments ^n the trial proceedings what 
•exactly was the course of the litigation 
in that Court. The present appellant at 
any rate does not seem to have raised 
the question of jurisdiction althougli Po 
'Sein did raise the point, but when issues 
were framed it was agreed that before 
deciding the case on the merits the 
Court should try the first four issues. 
There arc various issues connected with 
the framing of the suit and include an 
issue whether the Court had jurisdiction 
to entertain the suit. On this issue the 
Court held that as the suit was then 
framed . it had no jurisdiction iiecause 
in addition to tho otlier reliefs the 
plaintill asked for his costs in the mis- 
cellaneous proceedings This defect was 
rectified by tho plaintitl amending his 
’plaint and waiving his costs and so far 
as can be found from tho record it was 
only then that the defendants seriously 
raised the question as to the value of the 
property being more than 1,000 and be- 
fore tho decision of tho preliminary 
issue no evidence was adduced by either 
side to show that this valuation was 
wrong. It is subsequontly to the pass- 
ing of orders on the preliminary issue 
jthat question of tho valuation of the 
property was definitely raised. In view 
of the fact that the jurisdiction question 
had already been dealt with and decided 
I think the trial Court was justified in 
refusing to go into it any further. Rs. 
1,000 was the actual price according to 
the sale deed for which the land was 
brought by the plaintiff. 

Another objection on tho ground of 
jurisdiction has been raised and that is 
that there wore * two distinct causes of 
action, one against the defendant Po 
Sein for possession and the other against 
the appellant Aiyarfor a declaration and 
that for this reason the total value of 
the suit for purposes of jurisdiction is 
over 1,000. Reliance is placed on O. 2 
R. 3, Cl. (2) , Civil P. 0. That rule re- 
fers primarily to cases of joinder of 
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causes of action against different defen- 
dants and it seems to me very doubtful 
whether it can be maintained that the 
value of the aggregate subject-matter of 
tho causes of action in the present case 
is more than tho value of tho land. But 
however this may he, I am of opinion! 
that the case is sufficiently covered by! 
the provisions of S. LI, Suits Valuation., 
Act. Under Cl. (2) of that section cvenj 
if objection to jurisdiction was taken at| 
an early stage in the trial Court, the ap-i 
pollato Court is required to dispose of! 
tho appeal as if there had been no defect^ 
of jurisdiction, unless it is satisfied that, 
the over-valuation or undervaluation 
has prejudicially affected tho disposal! 
of the suit or appeal on its merits The| 
District Court was of opinion that if 
there were an undor-valnation, it had no 
prejudicial effect on the disposal of the 
suit on its merits. The evidence was 
recorded at considerable length and a 
careful judgment was written by the 
Judge of the trial Court. Lf the suic 
liad been beyond the jurisdiction of the 
Township Court, it would have been 
triable by the Sub-Divisional Court, and 
tlio appeal from that Court would also 
havo gone to tho District Court. I soe 
no reason for supposing that any under- 
valuation that may have been made lias 
prejudicially affected the disposal of the 
suit on its merits. I am nob therefore 
satisfied that there is suHiciout reason 
for interference on this ground. It has 
been suggested in argument that full 
costs of this suit should not have boon 
awarded against the appellant. This 
ground is not raised in the mcinoraudum 
of appeal, and I am not satisfied that 
tliero is any ground for interference on 
question of costs alone. The appellant 
undoubtedly contested tho suit on the 
merits, and denied tho plaintiff’s title 
I dismiss this appeal with costs. 
r.N./it.K, Appeal dismissed. 
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Ormiston, J. 

In the matter of L. IF. Nasse , an 
insolvent Mansuklal Dolalchand & Co . — 
Applicants. 

Insolvency Case No. 70 of 1923, Deci- 
ded on 4th May 1928. 

(a) Presidency Towns Insolvency Acl, 
S. 8 (1) — S. 8(1) gives Court unlimited power 
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to review, reicind or vary and S. 90 (1) can- 
not act to limit it — Presidency Towns Insol- 
vency Act, S. 90 (1), 

Section 8 (1) gives the Gouib an unlimited 
power to review, rescind or vary and S. 90 fl) 
of Act cannot act to limit that power bv im- 
porting the provisions of Civil P. G , O 47, 
R. 1. [ P 232 G 1 ] 

(b) Limitation Act, Art. 162 — Review of 
judgment in Art. 162 refers to review under 
Civil P. C., O. 47, R. 1 

The review of judgment referred to in Art. 
162 la the review of judgment mentioned in 
O. 47, R. 1, Civil P. G. [P 212 G 1] 

(c) Limitation Act, Art. 162 — Application 
under insolvency jurisdiction is not governed 
by Art. 162 — Presidency Towns Insolvency 
Act, S 8 (1). 

All application to a High Court for a review 
cf a judgment passed by it in its insolvency 
jurisdiction la not governed by Art 162. 

[P 232 G 2] 

(dj Limitation Act, Art. 173 — Scope. 

Article 173 is restricted to applications for 
review under Civil P. G. [P 2^2 0 2] 

(e) Presidency Towns Insolvency Act, S. 17 
Proviso — Person by agreement with his cre- 
ditors authorizing them to withdraw money 
to his credit — He adjudicated insolvent and 
on next day creditors suing him on strength 
of agreement to have lien on money to in- 
solvent's credit and obtaining decree — Suit 
instituted without leave of Court — Leave 
being necessary decree obtained is not bind- 
ing on Official Assignee or estate of insol- 
vent. 

The words of the proviso to S. 17 can be 
amply aatiadod by condniug its operation to 
cases where the mortgagee can realize his 
security without the institution of the suit. 

[P 233 G 2] 

A person by an agreement with hia credi- 
tors authorized them to withdraw all sums 
then and thereafter co his credit and for the 
purpose gave them a general power of attorney. 
The person was adjudicated^ insolvent and on 
the next day the creditors brought a suit 
against him on the strength of the agreement 
to have a lion on money to his credit. No 
leave to institute the suit was obtained. The 
creditors got decrees declaring that they had 
lieu on sums of money lying at the credit of 
insolvent. 

Held . that leave of the Court was necessary 
and no leave having been obtained the decree 
was not binding on the Official Assignee or 
the estate of the insolvent . 38 Bom. 359, not 
Full. . White V, Simmons, (1871) 6 Ch. 555, 
Expl. [P 233 G 2] 

(f) Presidency Towns Insolvency Act, S. 17 
— Unless Official Assignee is party to suit 
decreeing lien on estate of insolvent, he it 
not bound by it. 

Unless the Official Assignee is a party to 
the suit by creditors in which a decree is 
passed declaring a lien against the estate of 
an insolvent, he is not bound by it and ho 
cannot be deemed to be party merely because 
he IS given an opportunity to defend the suit 
and he elects not to do so . d. 7. R, 1927 P. C. 
109, Rel. on. [ P 234 G 1 ] 

(g) Civil P. C., S. 64 — Assignment of debt 
involves transfer of interest in it. 
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It cannot be held that an assignment of a 
debt or fund, equitable or legal, does not 
involve a transfer of an interest in that debt 
or fund . Rodick v. Gandell 42 Ch. 749, Rel. 
on. [P 234 G 2] 

(h) Civil P. C., S. 64 — If attachment it 
validly withdrawn though under misappre- 
hension subsequent attachment does not re- 
late back to date of 1st attachment and can- 
not have such effect against person taking: 
transfer during interval. 

Where an attachment is validly with- 
drawn, though under misapp^ahension, the 
second attachment does not relate back to the 
date of the drat attachment and does not have 
such effect as against a person taking transfer 
from the judgment-debtor in the interval. 
The Gourb does not have power to pass such 
an order having retro.specbive effect altbough> 
if fraud and collusiun is alleged and proved 
between a judgment-debtor and transferee, a 
transfer obtained m the interval can be set 
aside 23 Cal. 829 , A. I. R 1924 Cal. 744, 34 
All. 490, Bist, ; 42 All. 3J, Dist. and Discussed. 

[P 237 G 2] 

^ (i) Presidency Towns Insolvency Act, 
S. 56 (1) —Charge on estate few days prior 
to insolvency if created in due course of 
business is not fraudulent. 

Although a charge m created on the estate 
by a person a few dajs before he becomes in- 
solvent, creation of such charge cannot be 
held to ba fraudulent if it is shown that it 
was created in the ordinary course of business 
and with the object of carrying it on ancl> 
pa^ising safely through the period of danger : 
In re Cohen (1694) 2 Ch. 505 Rel. on.[P 239 G 1]. 

Janah AH, Tambe and Joseph — for 
Creditors Nos 2, 8 and 9. 

Judgment — {4:th May 1928) — This is 
an applicition under S. 8, Presidency 
Towns Insolvency Act, 1909, to review 
an order passed by Otter, J , on 2ad Juno 
1927. The learned Judge, after admitt- 
ing the application, went on leave, and^ 
1 have been directed to dispose of the 
matter. The application is opposed 
by creditors 2, 7 and 9. L. W. Nasse 
had a contract with the Public Works 
Department under which he would in the. 
ordinary course be due to receive a con- 
siderable sum of money and he was also 
in debt to the applicants On 28th Feb- 
ruary 1923, he entered into an agreement^ 
with them which is on tlio file of C. R. 
No. 158 of 1923 of this Court. The 
agreement after reciting that he was 
indebted to the applicants to the extent 
of about Rs G3,000, and that : 

" he has now and will hereafter have sums 
to his credit on bills lo the hands of the 
Executive Engineer, Mingaladon Gantonment 
Division and elsewhere in the Public Works. 
Department,” 
goes on to provide 

” The said L. W. Nasse hereby agrees audf 
authorizes the said firm of Mansuklal Dolat- 



1929 In the matter of L. W. Nasse (Ormiston, J.) Rangoon 231 


chand & Co. to withdraw all such auma now 
to his credit or may hereafter be to his credit 
from the Public Works Department till all the 
debta due to them are fully satisfied. That for 
such purpose he has this day granted them a 
general power of attorney. Should the said 
L. W, Nasse after this agreement either with- 
draw the said sums himself or prevent in any 
way the firm of Mansuklal Djlabchand & Go. 
from withdrawing the same, then the said 
L. W. Naase will bo liable to either civil or 
criminal action as the firm of Manauklal 
Dolitchand |j^ay think fit." 

Tli^power-of-attorney to which refou- 
ence is made is dated 2ad ^[arch 1923, 
and is in the same record After giving 
the applicants authority to withdraw 
moneys from the Public Works Depart- 
ment in language similar to that em- 
ployed in the agreement, Nasse gave them 
specific authority to give receipts there- 
for and to institute suits in respect 
thereof. On 28th ^laroh 1923, Nasse was 
adjudicated insolvent On 29th March 
1923, the applicants, apparently being 
unaware of the adjudication, instituted 
two suits Civil R'^gular Nos 158 and 159 
of 1923 of this Court against the in- 
solvent for the recovery of sums of 
money aggregating about Rs. 60,000, in 
which they claimed, on the strength 
of the agreement above set out, to 
hiive a lien on sums of money lying 
to the credit of defendant 1 in the 
office of the Executive Engineer, Minga- 
ladon Cantonment Divisin and else- 
where in the Public Works Department 
and asked for a declaration to that ef- 
fect. 

On 8th April 1923, the Court was 
informed on the fact of the insolvency. 
Subsequently notice was issued to the 
Official Assignee to report to the Court 
whether he would defend the suit. He 
summoned a meeting of creditors to ascer- 
tain their views on the subject and on 
10th July 1923, he filed his report. 
From this report, it appears that the 
creditors, before making up their minds 
wished to find out what moneys were 
due to the insolvent, and therefore, it 
had been arranged that on the 13th July 
the Official Assignee and the insolvent 
should meet the Executive Engineer, 
Mingaladon Circle. Further time was 
asked for until the 31st July. On that 
date the Official Assignee by his advocate 
informed the Court that he would not 
defend the suit on behalf of the insol- 
vent And on 10th August 1923 decrees 
were passed in favour of the applicants 


in C. R. 158 for Rs. 53,000, interest and 
costs, and in G. R. 159 for Rs. 12,500. 
interest and costs In each case it was 
declared that the applicants had a lien on 
sums of money lying to the credit of the 
insolvent in the office of the Executive 
Engineer, Mingaladon Cantonment Divi- 
sion, Rangoon, and elsewhere in the 
Public Works Department. 

The differences between the estate of 
the insolvent and the Public Works 
Department as to the amount due to the 
estate were referred to arbitration, and 
the arbitrator whose award is filed in 
C M. No. 131 of 1925, found that 
Rs. 33,752-5-3 was due to the insolvent’s 
estate. This sum was paid to the Offi- 
cial Assignee and the applicants applied 
that it be paid to them claiming that 
they had a lien, first on the ground that 
the lion had been declared by the de- 
cress in C R. suits 158 and 159 of 1923, 
and, .secondly, that, independently of 
those decrees, they had a lion of virtue 
of the documents to which reference has 
been made above. Otter, J., by his 
order of 2nd June 1927, held that the 
Official Assignee was not bound by the 
decrees in the suits because the suits 
were filed after the insolvency without 
the sanction of the Court and that the 
documents were inoperative to confer a 
lien. It is this order which I am asked 
to review. 

I will first deal with two preliminary 
points which were raised. The present 
application is under S 8 (1), Presidency 
Towns Insolvency Act, which gives the 
Court power to " review, rescind or vary 
an order made by it under. its insolvency 
jurisdiction ” It was urged by the ob- 
jecting creditors that sitting as a Judge in 
insolvency my powers are no greater than 
if application were* made to me for review 
of judgment under O. 17, R (l). Civil 
P. C. and Mr. Burjorjee conceded that, 
if the provisions of that rule were ap- 
plicable, he would be out of Court. S. 90 
(L) of the Act is recited to me in sup- 
port of this contention The subsection 
enacts that in proceedings under the 
Act, the Court is to have the like powers 
and follow the like procedure as it has 
and follows in the exercise of its ordi- 
nary original civil jurisdiction. Bub 
there is a proviso that the subsection is 
not in anyway to limit the jurisdiction 
conferred on the Court by the Act. I 
S. 8 (l) gives the Court an unlimibedi 
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power to review, regoind or vary and 
3. 90 (l) caanot operale to limit that 
power by importing the provisiong of 
0. 47, R. (1) of the Code. Moreover, 
what 1 am in substance askel to do is 
to vary the order of 2rid June 1927, by 
holding that the applicants have a lien 
and if I am of the opinion that the order 
was wrong I am bound to vary it 

It is next urged that the application 
is out of time, because the periol of 
limitation for an applicition for review 
of an order under S. 8 (1) is Art. 1G2, 
Soh. A, Liin Act, 1903 or in the alter- 
native Art. 173, Mr. Barjorjee con- 
ceedos that if either of these articles is 
applicable, his application is time- 
barred, bub says that the case is gov- 
erned by Art. 131, which provides for 
applications for which no period of 
limitation is provided elsewhere in the 
schedule or by S 43, Civil P G 
Art 162 provides in the case of a review 
of judgment by the High Court in the 
exercise of its original jurisdiction a 
period of 20 days from the date of the 
decree or order, As a matter of con- 
struction I should hold that the review 
of judgment referred to in the article 
was the review of judgment mentioned 
in 0. 47, R (l), Civil P.^ C. Mr Tarabe, 
however, contends that “ original juris- 
diction includes insolvency jurisdic- 
tion " and cites a note in Rastomji’s 
Law of Limitation (edn 1927) at p 901, 
to this effect. The case cited by 
the learned author, namely, the deci- 
sion of the Privy Council in In the mat- 
ter of Gandas Narrondas y G. A Tur- 
ner (l) by no moans boars out this 
sweeping generalisation. In that case 
judgment had been entered up under S. 86 
of Statutes 11 and 12 Victoria Gap 81 
(which at the time governed insolvency 
in British India) in favour of the Offi- 
cial Assignee against the insolvent for the 
amount of his scheduled debts Eighteen 
years later the Olficial Assignee sought to 
execute the judgment. Under Art 180, 
Soh. 2, Lira Act, 1877, the period of 
limitation for an application to enforce a 
judgment of a Court established by Royal 
Charter in the exercise of its ordinary 
original civil jurisdiction was 12 years 
from the time when a present right to en- 
force the judgment accrued to some per- 
son capable of releasing the <right. lb 
was held that although a Court under the 
(1) [1803] 13 Bom. 520=1G I. A. 1*55 (P. 0.). 


provisions of Statute 11 and 12 Vic. Cap. 

21 determines the substance of questions 
relating to the insolvent’s estate, the 
proceedings in execution and the judg- 
ment are the High Court’s. Consequent- 
ly, the judgment which was entered up 
was a judgment of the High Court in its 
ordinary original civil jurisdiction. The 
case is nob, therefore, an authority for 
the proposition that an application to a 
High Court for a review of fl judgment 
passed by it in its insolvency jurisdiction 
is governed by Art. 162 of the present 
Lim Act. 

Article 173 deals with a review of 
judgment except in the cases provided for 
by Arts. 16I and 162, and provides a 
periol of 90 days from the date of the 
decree or order. Mr. Tambe contends 
that this article is not restricted to ap- 
plications for review under the Civil Pro- 
cedure Code, and cites in support of his 
contention a passage on p. 92 L of the 
same learned author, based on a decision 
reportei in 3 Mysore Law Journal 
124 I disagree with his contention. In 
my view, therefore, the present appli- 
cation is not barrel by limitation. 

Mr. Burjorjee then dealt with the two 
points on ^ 7 hioh Otter, J., had held 
against him. At the conclusion of his 
argument, counsel for the opposing cre- 
ditors admitted that 4he agreement on 
which Mr. Burjorjee relied was effectual 
to create a charge, but contended that 
the matter was not concluded by tho de- 
crees passed in C. R Suits L53 and 159 of 
1923, and submitted that the charge pur- 
porting to be thereby created was void, 
first because at the time it was created 
the debt was under attachment, and 
seooafflv, because it amouatoi to a frau* 
dulent preference They further urged 
that the applicants had other securities 
for their debts and that these should be 
exhrausted before recourse wis had to the 
property in respect of which they claimed 
a charge. Mr. Burjorjee agreed that the 
applicants would first realize their other 
securities and give credit for the net 
amount realized before seeking to enforce 
their charge. 

1 heard counsel first on the question 
whether the matter was concluded by the 
decrees in question. Under S. 17, Presi- 
dency Towns Insolvency Act, on the 
making of an ordor of adjudication, the 
property of the insolvent vests in the 
Official Assignee and becomes divisible 
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amongst bis creditors, and thereafter ex- 
cept as directed by the Act no creditor to 
whom the insolvent is indebted in res- 
pect of any debt provable in insolvency 
shall 

■“havo any remacly against the property of the 
insolvent in respect of tho debt or shall com- 
mence any suit or other legal proceeding ex- 
cept with the leave of the Court and ou such 
terms as tho Court may impose.” 

There is a proviso that the section is 
not t!) affect tho powers of any secured 
creditor to realize or otherwise deal with 
his security in the same manner as it the 
section had not bean passed. In the pre- 
sent instance tho suits were instituted 
the day after the adjudication and leave 
to institute them was not previously ob- 
tained. Mr. Burjorjee conceded that, if 
S. 17 applies, and tho case is not within 
the proviso, leavo must be granted before 
tho institution of the suit. But he argued 
that a mortgagee in instituting a suit to 
realize his security is within the proviso; 
in othor words, that ho is free to realize 
his security either without the interven- 
tion of tho Court, as by sale, or by tho 
institution of a suit. In support of this 
proposition ho oitod Lang v. Haptulla- 
hhai (2), a decision of a Bench of the 
Bombay High Court, wliioh was cited, 
but not discussed in liamchand v. Bank 
of Upper India, Limited, Delhi (3), a 
case dealing with an entirely different 
point. In tho Bombay case the OfiQcial 
Assignee was in tho position of a mort- 
gagor and tho mortgagoe brought a suit 
against him to realize his security. It 
was held affirming the judgment of Boa- 
man, J., and differing from a decision of 
Davar, J., set out in a footnote to the re- 
port, that no leavo was necessary, inas- 
much as tho proviso to S. 17 covered a 
suit by a mortgagee to realizo his secu- 
rity, the principle being that a suit is 
one of the recognized methods of realiza- 
tion of mortgage securities, and that if 
B. 17 had not been passed, the mortgagee 
could have realized his security in the 
ordinary way by means of a suit. Reli- 
ance was placed on a passage in the judg- 
meat in White v. Simmons (4), where 
Lord Hatherlay declined to hold that 
where was 

^*an express reservation of all rights, a mort- 

(2) [19U] 38 Bom, 359=21 1.O. 714=.15 Bom* 

L.R. 939. 

(3J A.I R. 1922 Lah. 281=3 Lah. 59. 

(4) [1871] C Ch. 555=19 W.R. 939=40 L.J. 

Ch. 689. 


gagee should be precluded from proceeding in 
equity to enforce his seourity.” 

The learned Judges say that Lord 
Hatherlay was dealing with a proviso in 
the same words as the proviso to S. 17, 
Presidency Towns Insolvency Act. The 
proviso with which Lord Hatherlay was 
dealing was the proviso to S. 12, Bank- 
ruptcy Act, 1869. But S. 13 merely en- 
acts that 

“where a debtor shall be adjudicated a bank- 
rupt, no creditor to whom tho bankrupt is in- 
debted in respect of any debt provable in the 
bankruptcy shall have any remedy against the 
property or person of the bankrupt except in 
manner directed by this Act.” 

It will be noted that there is no pro- 
vision forbidding the institution of a 
suit without leave. This provision ap- 
pears in S. 9, Bankruptcy Act, lr83 and 
in S. 7 (l), Bankruptcy Act 1914, which 
are similar to S. 17, Presidency Towns 
Insolvency Act. No English authority 
since the Act of 1883 camo into force was 
oitod in the Bombay cases, and none has 
been cited to mo. I am of tho opinion 
that the English cases decided under the 
Act of 1869 are not authorities for hold- 
ing that under S. 17 the leave of the 
Court is not required for the institution 
of a suit by a mortgagee to realize hu 
security. I am further of tho opinion 
that the law was deliberately changed 
by the Act of 1883 with tho object of 
closing the loop hole which those cases 
had leR open. The words of the proviso 
can be amply satisfied by confining its 
operation to cases where tho mortgagee 
can realize his security without the in- 
stitution of a suit. I hold, therefore, 
that the leave of the Court was necessary 
for the institution of C. R. Suits 168 
and 169 of 1923, and that that leave not 
having been obtained, the decrees in 
those suits were not binding on the 
Official Assignee or the estate of the in- 
solvent. This concludes tho matter. On 
the assumption that tho view I hold is 
erroneous, and that leave was not neces- 
sary, unless the Official Assignee was a 
party to the suit he could not be bound 
by the decrees passed in thorn. This was 
so held by the Privy Council in Kala 
Chand Banerjee v. Jagannath Marivari 
(5). That was a decision under S. 16, 
Provincial Insolvency Act, 1907, the 
provisions of which, so far as material 
are' similar to those of S. 17, Presidency 

(5) A. I. R. 1927 P. 0. 103=64 Cal. 595= 
64 I. A. 190 IP. C.). 
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Towns Insolvenoy Act Mr. Barjorjee 
argued that the Official Assignee must 
be deemed to have been a party because 
he was given an opportunity to defend 
the suits and elected not to do so. The 
procedure which was followed in the 
suits would have been correct if the in- 
solvency had supervened after the insti- 
tution of the suits But at the date of 
jtheir institution Nasse had been adjudi- 
Icated and the equity of redemption in 
jthe debt had devolved on the Official 
Assignee He was a necessary party, 
jand should have been sued in the first 
instance, not having been sued in the 
tirst instance he should have been placed 
I'on the record as a defendant The case is 
analogous to that of a suit brought 
igainst a man who was dead at the time 
,of its institution. In such a case it 
I would be incumbent on the plaintiif not 
merely to write to the legal representa- 
tives enquiring whether they wished 
to defend the suit, but to place them on 
the record. In the case to which refer- 
ence was last made Kala Ghand v 
Jagannath (o), a contention somewhat 
similar to that made by Mr Barjorjee 
was put forward and rejected by their 
Lordships of the Privy Council On 
this ground also I hold that the Official 
Assignee is not bound by the decrees in 
C. K Suits Nos 158 and 159 of 1923. 

The next question is whether the 
charge purporting to be created was void 
because at the time it was created the 
debt was under attachment. The point 
is one of considerable importance and 
was not taken in the objections of the 
opposing creditors which were before 
Otter, J I, therefore, allowed an adjourn- 
ment so that the matter might be fully 
argued Under S 64, Civil P. C. when 
an attachment has been made, any pri- 
vate transfer or delivery of property 
attached, or of any interest therein, is 
void as against all claims enforceable 
under the attachment. I may first refer 
to a suggestion made by Mr. Burjoree, 
that the charge on which he relies was 
made by an agreement, and that it did 
not involve a transfer of an interest in 
property within the meaning of the sec- 
tion. In Kodick v. Gandell (6), at p. 754 
Lord Truro, L. C., says that 

" an agreement bsbween a debtor and a 
creditor that the debt owing ahall be paid 
cut cf a specific fund coming to the debtor, 

(6) 42 Ch. 749. 


or an order given by a debtor to his creditor 
upon a person owing money or holding funds, 
belonging to the giver of the order, directing 
such person to pay such funds to the creditor 
will create a valid equitable charge upon 
such fund, in other words, will operate 
as an equitable assignment of the debts or 
fund to which the order refers. " 

And it seems impossible to hold that 
an assignment of a debt or fund, equit- 
able or legal, does nob involve a transfer 
of an interest in that debt or fund. 

I will now narrate briefly the facts 
relevant to this portion of the argument. 
Civil Regular No 39 of 1923 of this 
Court was a suit instituted on 20bh 
.January 1923, by V. S. R M. Chettiar 
(creditor No 2 in these proceedings) 
against Nasse and others for the recovery 
of Rs. 20,000 and interest due on a pro- 
missory note. On 27th January 1923, 
on an application by creditor No 2 for 
an attachment before judgment of the 
debts due to Nasse by the Executive 
Engineer, P. W D. Cantonment Divi- 
sion, Rutledge, J.(as he then was) direc- 
ted a prohibitory order to issue, and 
lb was served ou 30th January. On 2ndi 
February Nasse filed an application, 
supported by an affidavit asking that 
his personal security might be accepted 
and the attachment removed, lb should! 
be noted that in the affidavit he empha- 
sized the fact that it was his personal 
security which he was offering On the 
same day Rutledge, J., passed the follow- 
ing order : 

“ Ou defendant giving security to the satis- 
faction of the bailiff for the amount of claim- 
and costs prohibitory order to be withdrawn.’* 
On this, on the same day, the Deputy 
Registrar asked the bailiff to report and 
the bailiff endorsed on the petition 
Petitioner Mr. L. W. Nasse is good for 
Rs 21,560. ” The bailiff had originally 
written " surety ” but scratched it out 
and substituted " petitioner. " On the 
same day the Deputy Registrar endorsed 
on the petition ** Let the surety be accep- 
ted, ” and there is a note in the diary: 

“ On the defendant’s application dated 2a^ 
February 1923 tendering his personal .security, 
order passed as prayed. " 

Under this are initials, not apparently 
those of the Deputy Registrar. On 3rd 
February, Nasse executed in the presence 
of the Deputy Registrar a bond giving, 
personal security. On 5bh February 
there is an entry in the diary, followed' 
by what appears to be the same initials: 

" Security bond having been filed 3td Feb- 
ruary 1923, attachment is removed. " 
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Oq the same day a notice was served 
cn the Executive Engineer informing him 
that the attachment had been removed. 
On or about 17bh February creditor No. 2 
hied an application (dated 13th February) 
complaining that O 30, R 5 (b) of the 
Code, under which the order of 2Qd 
February had been made, did not con- 
template or authorize the acceptance of 
personal security, and asking for cancel- 
lation of the order “accepting the surety” 
and that Nasse bo ordered to furnish 
proper and sufficient security in terms of 
the Court's order and on failure to do so 

thab ho bo ordered to pay into Court all 
mone} B withdrawn by him to tho extent of 
Rs. 21,500 from the P. W. D. and lor such pur- 
pcso all necessary orders may be given. " 

Notice was ordered to issue to Nasse 
and was served on him on 21st, on which 
date he was given time to file objections 
until 26th. On 26th he was given fur- 
ther time for this puiposc until 2Qd 
March. On 3rd March he Tiled objec- 
tions and the matter was directed to bo 
placed before the Court on 5th March. 
Meanwhile Nasse had executed his charge 
in favour of tho present applicants on 
2Hth February and given them tho power 
of attorney to collect the moneys from 
the P W. D. on 2nd March. The matter 
came before the Court on 5th March and 
Rutledge, J., said that his order of 2nd 
February never contemplated that the 
bailiff should be satisfied with Nasse's 
personal security and had he meant 
merely personal security, ho would have 
Eo stated. He continued : 

Such being the case, the prohibitory order 
Lijst be re-if3sucd and it will only be with- 
drawn on the defendant furnishing adequate 
and independent security to the satisfaction 
of the bailiff. ” 

On 0th March it is stated that the 
attachment was re-issued. The actual 
prohibitory order, which was issued on 
that date, and served on 12th March, 
says nothing about a re-issue and is in 
form an entirely fresh prohibitory order. 
On 22ad March a decree was passed in 
favour of creditor No. 2. As I have said 
before, Nasse was adjudicated insolvent 
on 28th March, and the applicants filed 
their suits to establish their security on 
the next day. 

It is Mr Burjorjee’s case that on the 
date on which the charge was created, 
there was no subsisting attachment. To 
this Mr. Janab Ali replied that, inas- 
much as the attachment was removed 


Nasse (Ormiston, J.) Rangoon 235^ 

under a misapprehension by the Deputy 
Registrar and was immediately restored 
by the Judge, the attachment ordered to 
issue on 5th March related back to the- 
date when the prior attachment was first 
issued, and that the charge must bo 
deemed to have been given while the’ 
attachment was subsisting and is there- 
fore void. I may say that before tha 
argument proceeded the record of C R. 
39 of 1923 was carefully inspected by^ 
counsel on both sides, my attention was 
nob drawn to the peculiarities iu the 
endorsement of the petition of 2nd Feb- 
ruary and in the diiry entries of 2ad and 
5bh ^Itirch which I have indicated, and 
Mr Janab Ali was sitisfied that the 
order removing the attachment was the 
order of the Deputy Registrar and con- 
ceded that he had power to make such aa 
order. Tn support of his oonbention Mr 
Janab Ali cited a number of authorities 
all of which with two exceptions, are 
cases of removal of attachment followed 
by a declaratory suit in which tho attach- 
ing creditor established his claim Mr. 
Burjorjee says that this class of cases is 
distinguishable and that, of the excep- 
tions, one has no bearing and the other 
was erroneously decided. I will now 
deal with the authorities. 

In Bonomali Rai v. Prosuno Narain 
Choiodhury (7), a decree-holder attached 
the property of certain of the defendants 
who then obtained an order of release 
under S. 280 of the Code of 1882 
(corresponding to O 21, R. 60 of 
the present Code), and subsequently 
mortgaged the property. The attach- 
ing creditor thereupon sued for and' 
obtained under S. 283 (corresponding 
to O 21, R. 63), a declaration that 
the mortgaged property was nevertheless 
liable to be sold under his attachment. 
A few days after obtaining the decree 
he again attached the judgment-debtor’s 
property. The mortgagees then sued on 
their mortgage and obtained a decree for 
sale. The sale in execution of the at- 
taching creditor’s decree and that ordered 
by the decree in favour of the mortga- 
gees were both advertised for the same 
day. The plainbiU purchased at the sale 
under the attaching creditor’s decree and 
then sued for a declaration that the pro* 
perty was not liable to be sold in execu- 
cution of the mortgage decree, the reason 
being that the judgment-creditor’s at- 
^ (7) TlsW 23 Cal. 623. ' 
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tachmenb waa restored • by the decree 
under S 233 of the Code, and that the 
mortgage executed by the judgment-debt- 
ors was invalid as against the plaintiff, 
the purchaser at the execution sale. It 
was held that the plaintiff was entitled 
to the decree sought. The ground of the 
decision was that the order for release 
at the instance of the claimant; 

‘‘was not filial but provisional, as 3 2S3 do- 

claraa it to ba subject to tba result of any suit 
which the attaching creditor may bring to 
establish the right which he claims to the 
property in dispute. That right was to do 
what ho had already dona “viz., attach it and 
lio do what be wantod to do, but was prevented 
by the order from doing, to sell it in puraii- 
auce of his attachment. The only remedy 
given to the attaching credmor is by a suit 
which must be brought within one year from 
the data of the order, and the object of the 
suit IS to maintain the attachment and 
got rid of the order. Although, therefore, 
au order under S. 2S0 eporates to prevont 
the attaching creditor from proceeding to sell 
the attiohed property, it does not opirate so 
as at once to remove the attachmant and 
leave the judgment-debtors free to deal with 
the property as they like. If they do deal with 
it, they and those with whom they deal do so 
eubjoct to the result of the suit as to the at- 
taohmaut being maintaiued. Any other con- 
abruction of the section would in very many 
cases defeat the object of the suit and render 
the decree infruobuous." 

The case, therefore, depoads oa the 
peculiar rcLnady given to the attaching 
creditor by S 283 of the old Code, and 
is nob an authority for the broad propo- 
sition that whenever an attachment is 
removed under a misapprehension and a 
fresh attachment is made, an intervening 
charge is subject to the disabilities speci- 
fied iu S G4 of the present Code. This 
case was followed on the same ground in 
Ham Chandra Marwart v Mudeshwar 
Singh (8) and Ah Ahmed Khan v. Bansi~ 
dar Reliance is placed by Mr. 

Aiyangir on the remarks of Rinkin, J , 
in Naj imnnisa Bihi v. Nacharuddin 
Sardar (10), (at p. 5o6 of 5L Gal.}. That 
was a case relating to attachments under 
decrees and a declaratory suit, but no 
question actually arose under S. 64. 
Kinkin, J., said. 

"It is quite plain that, if aa attachment 
comes to an end validly, then upon a second 
attachment no Court can refuse to rcooguize 
an iateraat validly created lu the meauwhilo. 
It is also plain that if an abtaohmont is 
wrongly released, and the right to attach is 

(fl) [1906J 33 Cal. 1158=10 0. W. N. 970. 

(9) [1909] 31 All. 337=1 I. 0. 951=G A. L. J. 

434. 

(10) A. I. R. 1924 Cal. 744=51 Cal. 740. 
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aubsequootly established according to law 
cither by appeal or otherwise the attachment 
will relate back to the time when it was 
made.” 

From the context it would appear that 
he was discussing the position in rela- 
tion to O. 21, Er. GO and G3 of the Code. 
If his remarks were intended to have any 
wider application they were obiter dicta. 

In Aziz Bakhsh v Kaniz Fatima Bihi 
(il), the assignee of a decree attached 
two properties one of which was bur- 
dened with a mortgage in favour of the 
assignor and iho other of which was nob 
so mortgaged. The judgment-debtor ob- 
jected that the mortgaged property 
could not be sold in execution without 
a suit being brought on the mortgage. 
On 2ad June 11^09, the Court dismissed 
the application for execution in toto. 

On lOth August 1909, the decree- 
holder applied for review of judgment, 
on the ground that the order dismiss- 
ing the application with regard to the 
non-mortgaged property was erroneous, 
and on i3bh June 1910, the review was 
accepted and the execution as regards 
the non-mortgaged property ordered to 
proceed. Between those last two dates 
the judgment-debtor sold the non-mort- 
gaged property to a third party. After 
the L3bh June 1910, the decree-holder 
applied to go on with the execution pro- 
ceedings and to sell the non-mortgaged 
property. The judgmont-debtor (not his 
transferee) objected on the ground that 
undor O. 2L, R 57, the previous attach- 
ment had ceased to exist, and that a 
fresh attachment was necessary and the 
property could not be sold, as he had al- 
ready sold it to another person. 0. 21, 
R. 57 provides that when property has 
been attached but by reason of the de- 
cree-holder’s default the Court is unable 
to proceed further with the application 
for execution, it may dismiss it and 
thereupon tlie attachment is to cease. Bub 
in the case under discussion there was 
no default and no order of dismissal for 
default, aud it was held that the at- 
tachment still subsisted and it was valid 
as against the purchaser. All that the 
case holds is that the attaohmeut never 
had been removed. It is not an autho- 
rity for the general proposition that if 
the first 'attachment is actually removed, 
albeit under a misapprehension, a 
second ab taohm ent relates back to t he 

(11) [1912] 34 All. 490=15 I. C. 49=10 A.L.J, 
49. 
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date of the first attachment. The 
case on which Mr. Janab Ali most 
strongly relies is that of Gopal Prasad 
V. Kashi Nath (12). In that case there 
were two suits pending against the same 
defendants by different plaintiffs, one in 
the Aligarh Court in which Kashi Nath 
was the plaintiff, and the other in the 
Mainpuri Court in which another person 
was Uie plaintiff. On 9th August 1909, 
the defendants applied to the High Court 
to transfer the Mainpuri case to Aligarh 
in order that both cases might be tried 
together, and on the same date obtained 
an order “Let notice go; stay meantime.** 
On 14th August 1909, Kashi Nath at- 
tached before judgment certain pro- 
perties of the defendants. On 27th 
August 1909, the Aligarh Court, on the 
application of the defendants, withdrew 
the attachment on the ground that the 
order of the High Court must bo taken 
as a stay of proceedings in both Courts, 
and not of those in the Mainpuri Court 
only, and that, therefore, the attachment 
being a proceeding subsequent to the 
order, was illegal. Kashi Nath appealed 
to the High Court which held that the 
stay order of 9th August 1909, related 
only to the proceedings in the Mainpuri 
Court : 

“and by its order of the IGfch March 1910, 
directed that tho parties bo restored to the 
position they occupied on 9th August 1909, 
and that all orders which had followed from 
tho wrong intorprotation of the stay order be 
set aside.” 

In the interval between 27th August 
1909 and 16th March 1910, however, 
when as a matter of fact, there was no 
order in existence attaching the proper- 
ties tho defendants sold them to four 
different transferees. Kashi Nath ob- 
tained a decree in his suit, and took out 
execution proceedings for sale of the pro- 
perties on the strength of the attachment 
before judgment. Tho transferees having 
made unsuccessful objections in the ex- 
ecution department, brought four sepa- 
rate suits for declarations that the trans- 
fers were good and that the properties 
wore not saleable in execution of Kashi 
Nath’s decee. The suits were dismissed 
and four appeals were filed, three of 
which were heard and dismissed by vari- 
ous Benches, end then Gopal Prasad’s ap- 
peal was heard, apparently by a different 
Bench. There was no finding that Gopal 

ir2rU9r9Tia Air. ‘b9:^5“2T o. 34a=l7^Xj. 
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Prasad had been in collusion with the 
defendants, and the Court assumed that 
he was a bona fide purchaser of property 
which ho knew was not at the time of 
his purchase under attachment. It was 
held, however, that tho order of 16th 
March 1910, had retrospective effect and 
that, consequently, the sale to Gopal 
Prasad effected between 9th August 1909 
and 16bh March 1910, when there was no 
subsisting attachment was invalidated. 
The decision was based on two grounds.. 
First, the Calcutta decisions which I 
have cited were without discussion 
treated as authorities for the broad 
proposition laid down and secondly the 
Court held that that it was bound by the 
previous unreported decisions cf the- 
Benches in tho cases of the api cals of 
two of the throe transferees. 

It appears to me that this case is dis- 
tinguishable from tho one which I have 
to decide. Tho order of the Allahabad 
High Court cf 16th March 1910, dia- 
tincbly stated that it was to relate back 
to 9th August 1906. The order of Kut- 
ledgo, J., of 5th March 1923, directed in 
terms an entirely fresh attachment and 
I do not think it can bo implied that he 
meant it to have retrospective effect ; if 
he had so meant, he would have so stated 
just as he had stated that if by his ear- 
lier order of 2nd February 1909, he had 
meant that personal security should be 
accepted, he would have so stated. Fur- 
ther, I think, that the decision of the 
Allahabad High Court was not justified 
by the Calcutta decisions which I have 
cited and on which it professed to rest. 
Those decisions, as I have pointed out, 
are based on the peculiar remedy given 
to an attaching creditor by O. 21, B. 63, 
and are no authority in any other class 
of case. Even if the order of Hutledge, J., 
is to be deemed to have been passed with 
tho intention that it should have retros- 
pective effect-I am of the opinion that the 
first attachment having been validly with' 
drawn, no subsequent attachment could 
have such an effect as against a person 
taking a transfer form the judgment-debt- 
or in the interval. There is nothing in 
the Code, or so far as I know, elsewhere, 
which confers such a power on the Court. 
I do not say that in properly consti- 
tuted proceeding, if fraud and collusion 
were alleged and proved between the 
judgment-debtor and a transferee s trans- 
fer obtained under such cirQumstances 
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,a8 exist in the present cise cnuld not be 
set aside. But in the objeotioas of cre- 
ditor No. 2, filel on 31st March 1927, 
there is no allagatiou that the charge 
was obtained either by fraui or cjIIh- 
eion, and the objection, raised by Mr. 
Janab Ali for the first time before me, is 
simplVi that the charge is void by reason 
of S. 61, Civil P. C I hold that it was 
not for that reason void. 

The only remaining objection pressed 
is that, inasmuch as the charge was given 
on 2Sth February 1923, and Nasse was 
adjudicated an insolvent on 2dth March 
L923, the charge is void as being a fradu- 
leiit preference. This is a matter which 
was not gone into before Otter, J., and 
one on which I must hear evidence The 
circumstances under which the charge 
was obtained may or may not have a 
bearing on that issue As to that, at 
present, I express no opinion. 

I think it desirable here to make a 
few remarks as to the time which the 
‘hearing of the review has already taken. 
A whole day was occupied by a discus- 
sion cf preliminary objections to the re- 
view which /failed, and by Mr. Bur- 
jorjee’s arguments on the two points in 
issue before Otter, J , on .one of which 
'he succeeded, and another half day was 
occupied by arguments on a point taken 
before Otter, J., where I have held that 
Mr. Burjrajee has failed. A further half- 
day was occupied on an objection not 
alleged before Otter, J , on wLiich I have 
held that Mr. Burjorjee has succeeded. 

Order. — (25^^ June 1928) This order 
should be read dn continuation of my 
order of Ith May 1928i I should first 
state that the objecting creditors are V. 
S R M Ghettyar (No. 2), Watson and 
Son Ltd (No 8) and D (or 0) M. Sonai 
Muthia Pillay (No. 9). In the heading 
of my previous order by a clerical error 
V. S. R M Ghettyar is described as cre- 
ditor No 2. In the body "Watson and 
Son Ltd., was declared as No 7. It was 
so described in its objections. When I 
delivered that order, as it appeared pos- 
sible that the evidence might be lengthy 
I directed that the case should come 
into the daily list in a week's time 
The intervention of a long case has been 
the cause of the delay in the completion 
of the hearing. In this part of the case 
Mr. Joseph did not appear Mr. Tambe 
<was press^it all tbe time, but was con- 
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tent to adopt the arguments of Mr. 
Janab Ali. 

The question tor decision is whether 
the transaction evidenced by the charge 
of 23th February 1923, and the power 
of attorney of 2nd March 1923, in visw 
of the fact that the adjudication took 
place less than three months of its date, 
is a fraudulent preference within S. 56 
(l) of the Presidency Towns Insolvency 
Act, 1909 Mr. Burjorjee said that he 
did not dispute th.xt Nasse was at the 
time unable to pay his debts -as they be- 
came due from his own money, and the 
only question I have to decide is whe- 
ther the ohargo was created by liim in 
favour of the applicints "with a view 
of giving" them a preference over the 
other creditors The law applicable is 
not in dispute, oounsel agree that the 
view of preferring need nob be the whole 
view, but that it must be the dominant 
view. As was observed as long ago as 
1883 by Baggalay, L. J , in Eic-parte 
Hill (13) at p. 701 in relation to the cor- 
responding section of the Bankruptcy 
Act, 1869 . 

All that S. 02 says la that the convoyanca 
muat b3 niida ''with a view of giving su 3 h 
creditors a preference it does not say with 
the solo view. 1 understand it to mean that 
the substantial object or view must be Che 
giving the creditor a preference, and that tba 
mare fact that besides that view there may 
have been also soma view of an advantage 
to ba gained by the person who makes the 
preference does nob alter the case, or prevent 
the application of S. 02.” 

Nor is it in dispute that the onus of 
showing that there is a fraudulent prefer- 
ence is, at any rate in the first instance, 
on those who assert. it. Mr. Janab Ali 
argues that if a prima facie case is made 
out that a transaction amounts to a 
fraudulent preference, the onus shifts. 
Mr. 13'jrjorj60 does nob contest this pro- 
position. Reference is made to In re^ 
Cohen (14). It was there held by a 
majority of the Court of Appeal that 
where a bankrupt in imminent expecta- 
tion of bankruptcy voluntarily pays a 
particular creditor with the result of 
giving him a preference in fact, and the 
reason for such payment is unexplained, 
there is a prima facie case of fraudulent 
preference. Consequently, it being held 
that the trustee had proved a prima 
facie case of fraudulent 'preference, and 
there being no evidence to the contrary, 

(13) [1883] 23 Ch. D. 695. 

(14) [1394] 2 Ch. 595. 
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the bruesbee was entibled bo suceei on 
Ilia applioabion that bhe paymanb was 
a fraudulenb preference Warringbon, L. 
J., however, (ab p 539) observed : 

“Tha oas3 la a paouliar oua, -and it must 
nob ba suppoaad that it will ba any autho- 
Irity for qnaationing the validity of a pay- 
Imeut of a dabt nuda in tha ordinary oourae 
lOf business by a man who knows ha la at tha 
itirae insolvent, bub who may wall maka auoh 
payments in tha hopo of ’keeping his business 
'on [oo(j for a tima and perhaps even of pana- 
iiig safely through tha pariod of danger. Such 
paymmts have bean held not to ba fraudu- 
llant within the meaning of tha saebion, and 
I dasiro to throw no doubt on the correeCnasa 
of auch ducisiona.” 

Sirganb, L. J., who delivered a con- 
curring ]udgiiienb, said (at p 543) thab 
there was . 

"a general currant of authority that, when 
a prefarimoa in fact ha'^ bean given in antici- 
pation of bankruptcy -such prafarance in fact 
requires justidoation by the establishment of 
soma other sufficient dominant intention.” 

He wenb on to say (at p 544) that the 
Court was nob dealing with a case : 
"vvhara a debtor who kuew himself to bo in- 
solvent made a paymant to a creditor m the 
ooursa of hia business, and with the object 
of baing able bo carry hia business on.” 

The position, therefore, is thab ib is 
for those who assert that there is a 
fraudulent preference to make out a 
priini facie oiso. If such a case is made 
out, it can be Bobutbed by proof that 
the explanation of the preference is that 
there was a dominant intention in the 
mind of the insolvent other than a de- 
sire to prefer'a particular creditor. IE 
there is such a dominant intention, the 
prima facie case is rebutted 

Mr Janab Ali, accepting the prelimi- 
nary onus, stated that he relied on bhe 
records of C. R, No 39 of 1923 (the suit 
by creditor No. 2 in which attachment 
before judgment was effected) and of 0. 
R. Nos. 158 and 15^ of 1923 (in which 
the applicants sought to establish their 
charge) taking the view that a prima 
facie case had been made out, he adduced 
no further evidence and closed his case. 
Mr. Burjorjee called two material wit- 
nesses namely, Vithaldas (a partner of 
the applicants) and tha insolvent him- 
self, to show that the charge was created 
by the insolvent in tha ordinary course 
of his business and with the object of 
oarrj ing ib on. 

1 have already dealt at length with 
Civil Regular Suits Nos 39, 158, and 
159 of 1923 and for the purposes of the 


issue I have now to decide it is only 
necessary bo make brief reference to 
them in the light of the evidence which 
has now been given. (After discussing 
evidence, his Lordship proceeded ) 
After giving my best consideration 
to the evidence, 1 have arrived at 
the conclusion that the dominant 
intention of Nasse was not to give a 
preference. As has been said the ol.U 3 of 
proving a fraudulent preference is on 
those who assert it. I do nob think that 
the records on which Mr. Janab Ali re- 
lies are sufficient to establish a prima 
facie CISC. The omission of the appli- 
cinta to include their other securities in 
their suits, to my mind, has no bearing 
at all on the case. The proceedings in 
relation to the removal of attachment of 
tha debt have a suspicious appearance, 
but suspicion is nob equivalent to proof. 
Of evidence of collusion in the matter 
between the applicants and Nasse there 
is no proof whatever. Vithaldas sa>9 
that he knew nothing about creditor 
No. 2’s suit or the attachment proceed- 
ings, and Nasse says that he told Vithal- 
das nothing about them. If he was ex- 
pecting to got further advances by giving 
security, he would nob be likely bo in- 
form the prospective lender of bhe risky 
nature of the proposed security. As to 
his motive for desiring to get bhe at- 
tachment removed, his evidence is that 
he believed that he had a defence to the 
suit of creditor No. 2. He also thought 
that bhe persons who had been financing 
the Kokine brickfield had a right to the 
moneys accruing due in respect of it 
superior to thab of creditor No. 2. And 
Mr. Burjorjee contends that there is some 
legal justification for his view inasmuch 
as if insolvency had supervened before 
the attachment was removed, bhe appli- 
cants (who were creditors of Nasse 
alone), would have had bhe right to be 
paid before creditor No. 2 who was cre- 
ditor of a partnership consisting of 
Nasse and A. K. N. Mohamed Ebrahim. 

However this may be, Ido not think 
thab Nasse's evidence on this point is 
sufficient to prove thab in executing 
Ex. F he did so with a view of giving 
them a preference in the sense in which 
the expression is used in S. 56 (1) of the 
Act. I lay no stress on his having stated 
that he executed it " voluntarily.” He 
was obviously using the word in contra- 
distinction to “ under pressure ” as that 
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term is usually used iu this olass of 
cases. 

Even if a prima faoia case could be 
held to have beeu made out by the op- 
posing creditors, I am of the opinion that 
it has boon rebutted. The applicants 
had been advancing large bums to Nasse 
to hnmcehis Kokine brickdeld contract. 
The work was nearing completion, and, 
so far as the evidence goes, there was at 
the time every prospect, once it was com- 
pleted and tlie inevitable obstacles in 
the way of getting prompt payment sur- 
mounted, of a large sum being received 
in respect thereof. According to Ziveri, 
the other witness of the applicants, the 
claim subsequently made on behalf of the 
insolvent's estate was for over 
lis. 1,20,000. The only difticulty was 
that Nasbe was in embarrassed circum- 
stancos and could not pay his sub- con- 
tractors and coolies I( he could be 
helped over the last lap, there was a 
reasonable prospect of the applicants' 
recQVc ing their money The security 
which the applicints had was iiisuUi- 
cient, and they might reasonably expect 
as a condition of their advancing further 
sums that they should receive further 
.security. The same considerations ap- 
iply, as I think, with even greater force, 
to Nasse If he could manage to hang 
ou and complete his contract, he had a 
reasonable prospect of paying otf the ap- 
plicants and of making enough to enable 
him to continue his business. And this 
IS how, according to the evidence, the 
charge came to be created Nasse gave 
the charge in order that he might re- 
iceive the farther advances which would 
'enable him to carry on his business. I 
lam of tlio opinion, therefore, that the 
charge was given in the ordinary course 
of business and was not a fraudulent pre- 
Iference It follows that the present ap- 
plication for review succeeds; aud that 
1 must rescind the order of 2ad June 
1927, dismissing the applicants’ applica- 
tion of 27th January 1921. The appli- 
cants are entitled to the order for which 
they then seek subject to one qualiiioa- 
tion. As will be seen on p. 6 of my 
previous order, Mr. Burjorjoe undertook 
that the applicants would first realize 
the other securities for their debt and 
give credit for the net amount realized 
before seeking to enforce their charge. 
The order which 1 propose to make is 
that after the applicants have realized 


all their other securities for the debt 
due to them by the insolvent and have 
given credit for the net amount realized, 
the Oilicial Assignee be directed to pay 
to them so much of the sum of 
Ks. 33,7o2-5-2 in his hands as may be 
necessary to satisfy the balance of 
such debt. 

Creditors 2, 8 and 9 must pay the - 
applicants’ costs of the application for 
review. The case involves a large sum 
of money and important and difficult 
questions of law arose. The hearing, 
was also protracted. I have noted in 
my previous order the time occupied up 
to its date The trial of the issue of 
fraudulent preferenoo lias occupied thQ^- 
equivalent of a full day. I allow as 
advocate’s costs Bs. 310, and special 
costs at Bs 170 a day for three days. 

s.n./rk. Application granted. 
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Otter, J. 

Abdullakin — Appellant. 

V. 

Maung Ne Dun and another — Bespon- 
dents. 

Special Second Appeal No. 128 of 1928,. 
Decided on I8bh February 1929, againsb- 
judgmont of Dist Judge, Benzada, in. 
Civil Appeal No. 24 of 1928. 

(a) Evidence Act, S 92 — Oral evidence as 
to real character of consideration is not 
barred. 

Section 92 does not debar a party from show- 
ing by oral ovidenoe the real character of tho 
consideration fixed between the partie.s. What 
ia nob allows 1 is to contradict the terms of tho * 
cluGULaonb : 11 Cal. 519, 5 Mad. C, IL Mad. 
213; 33 Mad. 159, Ref, [P 211 0 2] 

(bj Contract Act, S. 25 — Part of conside- 
ration referring to past debt — Debt must be 
definitely specified. 

Where part of conaideration refers to a past 
debt and not the liability arising under the- 
contract, it must bo definitely specified. 

[P 240 0 2] 

Ray — for Appellant 

R. M. Sen — for Respondents. 

Judgment. — In this ease the plaintiff 
sued the defendants upon a deed leasing, 
to defendant 1 certain paddy lands. De- 
fendant 2 was impleaded as a guarantor 
for'payment of rent in aocordanoe with 
the covenants of the lease. The lease 
was granted in 1288-89 (1926-27) and the 
rent stated in the lease (Ex. A) was 670 



1929 Ban V ADD 

baskets of paddy. The amount olaimed 
by the plaintiff was 448 baskets of paddy 
or their value, the receipt by him of 222 
baskets being admitted. The defence 
was that the land was leased to them for 
250 baskets only, and, among other sug- 
gestions by way of defence fraud was al- 
leged against the plaintiff. 

It was the case for the plaintiff that 
of the total sum of 670 baskets mentioned 
in the deed of lease the amount of 420 
baskets represented a debt due to the 
plaintiff by defendant 1 in respect of rent 
of other land This debt was, it is ag- 
reed, time barred when a deed of lease 
Was executed. 

The defendant’s case upon the question 
of the amount was that the rent of 670 
baskets of paddy was originally fixed in 
respect of the two parcels of land, but 
that later the plaintiff refused to lease 
one of the parcels to them, the rent for 
the remaining parcels actually being 250 
bat:kets. 

It is unnecessary to deal with the 
various points argued in the two lower 
Courts for it T^as conceded by B. M. Sen 
on behalf of the respondents that upon 
the facts the plaintiti' was bound to suc- 
ceed. That this is so is evident from an 
examination of the statements of the wit- 
nesses which m my view disclose an 
overwhelming case in support of the con- 
tentions of the plaintiff 

The only serious suggestion made on 
behalf of the defendant before mo was 
that this is a ease to which S. 25, Con- 
tract Act of 1B72, must apply and as there 
is no direct reference m Ex. A to the 
previous time barred debt the amount 
claimed upon this footing is not recove- 
rable. Furthermore, it was said that as 
the terms of the Contract Act were re- 
duced to the form of a written document 
oral evidence to prove the true nature of 
the consideration was inadmissible. Now 
it is perfectly true that the document 
makes no mention of the previous debt. 
Indeed its terms stated clearly that the 
rent reserved was in respect of the leased 
land. The case of Appa liao v. Surya- 
narayana (1), is' relied upon and supports 
the first part of Mr. Son's argument. 

The case of Ganpathy Moodelly v. 
Munisaiomi Moodelly ^2), is relied upon 
by Mr. Ray for the plaintiff. In that 

(1) [1899] 23 Mad. 94. 

(2) [1909] 33 Mad. 159=5 I. C. 754=7 M. L. 

T. 81. 
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case there was a clear reference to an 
existing debt in the document and I am 
of opinion that the present case must 
stand upon a different footing. It is 
clear, however, that S. 92, Evidence Act, 
forbids only the 

“contradicting, varying, adding to or sub- 
tracting from the terms of tho contract." 

The consideration in tho -present case 
according to the plaintiff is the exact 
amount stated in the document. It has 
been decided that S. 92, Evidence Act, 
does not prevent a party to a contract 
from showing by oral evidence that the 
consideration is different from that des- 
cribed in the contract. What is not al- 
lowed by the section is to contradict the 
terms of the document. The question 
therefore is whether to show that a part 
of the consideration is in respect of a 
previous debt, and is not in respect of 
tho amount due under the lease is a con- 
tradiction oL tho torms of the contract 
Four cases are of importance upon this 
point, viz. . Lai Mahomed v. Kallanus 
(3), Vanudeva Bliatlu v. Narasamma (4), 
Kumara v. Srinivasa (5) and Ganpathy 
Moodelly v Mnnisawmi Moodelly (2) 

In all these oases tho Courts have held 
the view that a party is not debarred by 
anything in the Evidence Act from 
showing the real oliaractor of the con- 
sideration fixed between the parties. In 
tho present case the amount of the con- 
sideration is correctly stated, and it 
sooms to mo that the plaintiff brought 
himself within the principle I have re- 
ferred to, when he adduced evidence bo 
show that part of the consideration re- 
presented a past debt for rent and not a 
future liability arisiug under the oou- 
tract. For these reasons the appeal 
must bo allowed with costs in all Courts, 

V r../R K. Appeal allowed. 

[ihh'Tj Tro^l7^i9. ' 

(4) [lf^S21 5 Mad. G. 

(5) [1687] 11 Mad. 213. 
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Chart, J. 

W. Banvard — Plaintiff, 

V. 

M. M. Moolla — Defendant. 

Civil Regular No 455 of 1928, Decided 
on 30th November 1928 

Contract Act, S. 30 — K owing money to N 
on betting transaction — N demanding it and 
on K'b refusal threatening to post him — K 



242 Rangoon BAnvakd v. Moolla (Chari. J.) 1929 


giving cheque to N but requesting not to pre- 
sent it and promising to make payment on 
certain d^le—N not posting K — There is good 
consideration for passing of cheque in N*s 
refraining from posting K and under S. 30 
promise based on such consideration is not 
illegal. 

The seobions of the Conbraob Act make a 
wagering oontraob void to bhe extent that no 
Court will enforce such a contract but they 
are not illegal. [P 242 G 2] 

K owed money to N in respect of betting 
transaction. N demanded the money and on 
K's refusal threatened to post him under Ran- 
goon Turf Act. K then gave N a cheque post 
dated and requested him not to present it and 
promised to make the payment on a certain 
date. N did not post K as he could have done. 

Ufld . that there had been good considera- 
tion for the passing of the cheque in the fact 
that N refrained from posting K and that 
there was nothing in 3. 30 which made a pro- 
mise based on such consideration illegal : 
A. I. R. 1923 Cal. 445, Uyams v. Stiia)t King, 
(1908) 2 K. R. 696, Hel. on. [P 242 C 1.2] 

Doctor — for Plaintiff. 

E Maung—iov Defendant. 

Judgment. — The facts of this case 
are perfectly clear. The defendant owed 
money to the plaintiff in respect of cer- 
tain betting transactions which apparent- 
ly took place at the end of Noveraber 
1927 Some time in December the defen- 
dant having made default in payment of 
the amount due. except a sum of Es 600. 
the plaintiff began pressing him for pay- 
ment and sent two of his assistants to 
get the money from the defendant. They 
apparently did not succeed, iu getting 
anything from him. and some time about 
the third week of Deoember, Abraham, 
one of the assistants of the plaintiff, went 
and told the defendant that unless he 
paid up his master the plaintiff threa- 
tened to post him. The defendant pre- 
tends that he does not know ihe rules of 
the Turf Club in this respect, but I have 
not the least doubt that he knows every- 
thing about them The defendant there- 
upon gave a cheque post dated to 15th 
January. On that day or on the next 
day he wrote to the plaintiff asking him 
not to present the cheque and promising 
to make payment of Bs 1,0C0 on the 
succeeding Friday and the balance in the 
succeeding month. The plaintiff did not 
post the defendant as he could have done, 
and 1 am satisfied that the consideration 
for the passing of the cheque is the plain- 
tiff's act in refraining from posting him 
before the Turf Club and bringing him 
on the list of defaulters of the Turf Club, 


which is the punishment inflicted in 
such cases. 

The next question for consideration is 
the legal question whether the plaintiff 
is entitled to recover on the cheque in 
these circumstances It is alleged that 
the consideration for the cheque was an 
illegal consideration. The cheque was 
given for a collateral purpose, namely to 
induce the plaintiff to refrain from post- 
ing the defendant, and there is nothing 
in S. 30, Contract Act, which makes a 
promise based on such a consideration 
illegal. In the ease of Leicester and Go. 
V. S. P. Mullick (1), the facts were some- 
what similar to the facts in this case. 
There a hundi was passed and the person 
in whose favour the hundi was passed had 
already reported to the Turf Club, but 
agreed in consideration of the passing of 
the hundi to withdraw his name and pre- 
vent him from being posted as a default- 
ter. In Hyarns v. Stuart K%ng (2), the 
facts were exactly similar to those in the 
present case, the consideration there be- 
ing a promise to refrain from declaring 
the giver of the cheque a defaulter. This 
was held to be a good consideration. The 
case in 27 Calcutta Weekly notes there- 
fore practically disposes of the defendant’s 
contention, but Mr. E. Mauug, who ap- 
pears for him, argues that the Calcutta 
case proceeded more or less on the 
English decisions which themselves were 
based upon a different Act Some of the 
provisions of the English Gaming Act are 
undoubtedly different from the Indian 
Act, but the principles applied are the 
same both in England and in this country. 
As a matter of fact at p. 447 {of 27 C. W. 
N ) in Leicester's case (l) the Calcutta 
High Court disposes of an argument baa- 
ed upon S. 30, Contract Act, that that 
Act makes agreements by way of wager 
illegal. The learned Judges of the High 
Court pointed out that the sections of the 
Contract Act make a wagering contract 
void to the extent that no Court will 
enforce such a contract and not illegal. 
The collateral agreement therefore based 
upon a transaction which was originally 
a wagering transaction is not on that 
account illegal. I am therefore satisfied 
that there has been good consideration 
for the passing of the cheque in that the 

(1) A. I. R. 1923 Cal. 445. 

(2) [1908] 2 K. B. 696=24 T. L. R. 675=99 

L. T. 424=77 L. J. K. B. 794=52 3. J. 

551. 
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plaintiff refrained from making any re- 
port against the defendant to the Ban- 
goon Turf Club There will therefore be 
a decree for Bs. 2,200 and costs. 

P.N./b.K. Suit decreed . 
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Brown and Chari, JJ. 

Ma Fiva Sein — Appellant. 

V. 

Maung Ba Saiu and others — Bespon- 
dents. 

First Appeal No. 2 of 1929, Decided on 
1st July 1929 

(a) Adminiitration — Pari of property 
partitioned — Suit for administration of un- 
partitioned portion lies. 

A division of a portion of the estate does not 
preclude any of the heirs from filing an ad- 
ministration suit in respect of the undivided 
portion. [P 243 G 2] 

(b) Buddhist Law (Burmese) — Gift. 

Death bed gift is not within competence of 

Burmese Buddhist, [P 244 G 1] 

(c) Buddhist Law (Burmese) — Gift by 
aister without joining her husband — Validity 
is doubtful. 

Whether as a release or as a gift, it is very 
doubtful if a Burmese woman can without 
being joined by her husband, transfer her 
interest to her sister or relinquish the same 
in her favour. [P 244 G 1] 

Ennoose — for Appellant. 

T. S. V. Chari— ioT Beapondonta. 

Judgment. — The facta of the case out 
of which this appeal arises are that the 
defendant Ma Pwa Sein and Ma Thin 
mine (deceased) were sisters, being the 
daughters of U Fo Ku from whom they 
had inherited certain properties. Ma 
Thin mine died on 8th July 1927 and 
11 days before her death, namely on 29th 
June 1927 she executed what purports to 
be a release of her rights in the share or 
interest to which she was entitled in the 
estate of her father, U Fo Ku. After Ma 
Thin mine’s death, her husband Maung 
Ba Saw and her two ohildren, plaintiffs 
2 and 3, instituted the present suit for 
administration of U Po Ku’s estate As 
regards the deed of release executed by 
Ma Thin Hline, they alleged that it was 
executed ou the death bed of Ma Thin 
Hline, and that it was obtained by the 
defendant by undue influence at a time 
when Ma Thin Hline was enfeebled by 
illness. The defendant Ma Pwa Sein 
pleaded that the release deed was for con- 


sideration and was executed by Ma Thin 
Hline when she was in a sound state of 
mind. She also alleged that there was 
a prior partition and that the suit for ad- 
ministration did not therefore lie. The 
trial Judge found against the defendant 
on all the issues and gave a decree in 
favour of the plaintiffs. The defendant 
now appeals. As regards the question of 
prior partition, the evidence of Maung 
Tun Pe, one of the lugyia who admit- 
tedly effected the partition shows that 
the sisters divided only the moveable 
properties leaving immovable proper- 
ties undivided. A division therefore of a 
portion of the estate does not preclude 
any of the heirs from nling an adminis- 
tration suit in respect of the undivided 
portion. 

As regards the other defence, the trial 
Judge held that the deed was in effect a 
transfer by way of gift and having been 
made on Ma Thin Hline’s death bed was 
invalid The Burmese doctors who were 
examined as witnesses state that Ma 
Thin Hline was suffering from a linger- 
ing disease of which she died. They and 
U Po Hla, the Sub-Begistrar, who went 
to the house, all state that her mind was 
not in any way clouded, when the deed 
was executed This may or may not be 
so, but there is no doubt that Ma Thin 
Hline was ill at the time of the execu- 
tion of the deed and died of the illness. 
She must have known that she was going 
to die. If the deed is a death bed gift 
no question of the donor’s mental state 
arises The deed itself, though not very 
happily worded shows clearly that it was 
intended to be a release of Ma Thin 
Hline’s rights in her father’s estate. 
The consideration is stated to be the 
necessaries supplied to Ma Thin Hline 
and her children by the donee, Ma Pwa 
Sein, for over 5 or 6 years and the neces- 
saries supplied during Ma.Tbin Hline’s 
sickness. It is fairly clear that this is a 
very illusory consideration. Both the 
Bisters had an interest iu the paddy 
lands, the two houses and house sites, 
which form part of the estate of U Po 
Kin, and if the defendant did support 
her sister or sister’s children it may rea- 
sonably be presumed that she did so out 
of the proceeds of their father’s estate. 
The learned trial Judge was perfectly 
right in the conclusion he arrived at 
that the consideration was illusory and 
that the document if it could take effect 
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at all could only take effect as a death 
bod Rift is not wifchin the competence of 
a Burmese Buddhist. The appeal must 
therefore fail. We may also note that 
whether as a release or as a gift, it is 
very doubtful if Ma Thin Hline could 
without being joined by her husband, 
transfer her interest to her sister or re- 
linquish the same in her favour. For 
these reasons we dismiss the appeal with- 
out costs. 

P.N./r.K. Appeal dismissed. 
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Brown, J. 

Maying Po Htaik — Applicant. 

V. 

Bramadin and others — Respondents. 

Civil Revn No 244 of 1928, Decided 
on 2l9t February 1929, from judgment 
of Dist. Judge, Thayotmyo, in Civil 
Appeal No. 217 of 1928. 

(b) Contract Act, S. 30 — If as result of 
Wagering contract, principal proves that 
agent received money on his behalf, agent is 
liable to account to principal for the money 
and onus is on principal to prove that agent 
so received money — Evidence Act S. 101, 

A snib cannot ba brought in which tha 
cauBO of action haBcd diractly on the 
wagering contract, but if, as a result of a 
wagering contract, an agent has received 
money on his principal'- behalf, ho is then 
liable to account to the principal for that 
moDoy and the onus Jios on the principal to 
prove allirnriatively that the agent actually 
received the money on hia behalf. 2.j .11/. 
639, Rel. on. [P 244 C 2] 

(b) Civil P. C., S, 115 — Scope. 

If the lower Court's method of arriving at 
the conclusion is irregular and if it entirely 
misconceives the point at issue there la suflL- 
ciont ground for High Court’s interference in 
revision. [P 245 C 1] 

Halker — for Applicant. 

Ba Soe — for Respondents 

Judgment — The respondents bro- 
ught a suit againts the petitioner, Maung 
Po Htaik, for the recovery of Rs 141. 
Their case was that money was collected 
for a confederacy to buy tickets for the 
Rangoon Sfc. Leger Sweep from Mandalay. 
Tne confederacy to purchase the tickets 
oonsistod of certain oilioials in the 
Thayetmyo District. The petitioner was 
collecting one rupee contributions and 
obtained Ro. 1 for this purpose from the 
respondents. The confederacy finally 
won a prize as a result of the race and 
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each subscriber of Re. 1 obtained as his^ 
share of the prize Rs.'141. The respon- 
dents claimed 'a similar sum from tha 
appellant. The trial Court dismissed 
the suit, but the suit was decreed by the 
District Court on appeal and the peti- 
tioner has now come to this Court in 
revision. 

Section 30, Contract Act provides that 

" agreements by way of wagor are void and 
that no BUit shall bo brought for recovering 
anything allogod to be won on any wager or 
entrusted to any person to abide the rosulb 
of any game or other uncertain ovont cn 
which any wager la made. ” 

It is clear, therefore, that the respon- 
dents could not possibly succeed merely 
on the strength of their agreement with 
the petitioner. The second clause of 
S. 30 which the tiial Judge discusses, 
obviously has no application to the pre- 
sent case 

The District Court referred to an un- 
official report of a case decided by the 
late Chief Court of Lower Burma. The 
question decided there was also decided 
in Bholanath v. Mulchaiid {!). If, as a 
result of a wagering contract, an agent 
has received money on liis principal’s 
behalf, he is then liable to account; to 
the principal for that money, hub a suit 
cannot bo brought in which the cause of 
action is based directly on the wagering 
contract The 'plaintiffs m the present 
case clearly could nob succood merely on 
the btrength of their contract with the 
petitioner They must prove that the 
petitioner has received the prize money 
and is holding it on their behalf. The 
plaint on this point is vaguely worded, 
but assuming that it does allege that the 
petitioner did receive the money, it 
seems to me quite impossible to hold 
that that allegation has been proved. 
There is no evidence whatsoever on that 
point. The prize money was received by 
the confederacy, but the evidence on the 
record is to the effect that the respon- 
dent’s names were never entered in the 
hooks of the confederacy as having con- 
tributed towards the stake money. The 
learned District Judge remarks: 

" Defendant on the other hand admits 
having received Re. 1 from the plaintilTs for 
the Oirioo Society Confedoriicy and for tho 
Mandalay Swoop and ho also admits that a- 
prize has been won and thit each shar^ 
amounted to Rs. 141, but ho avers that as 
Maung Mawho kept the list of subscribers had 

(1) [1903] 25 All. 039=:, 1903) A. W. N. 161, 
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told him bhat the list had boon oloaed, he 
had added to the Ro.^ given by the plaintiffs 
another Re. 1 and purchased a share in 
another sweep, the list of subsonbers in that 
confoderaoy being hold by one Maung Po 
Nyo and ho submits that ho informed the 
plaintiffs of this fact. Tho point for docision, 
therefore, is . Did the defendant inform the 
plaintiffs that the Offioo Society list had been 
closed and that their Re. 1 had been deposit* 
ed with Maung Fo Nyo for another sweep, 
and if BO, did the plaintiffs agroo The onus 
nf proof lies on tho defendant, who has not 
been able to produce a tittle of evidence to 
prove this point. " 

It seems to me thEit the District Judi^e 
has entirely misconceived the question 
he had to decide. The plaintiffs could 
not sue on their wagerinj^ contract and 
could not claim from the petitioner 
because he had failed to carry out its 
terms. They have to prove affirmatively 
that he had actually received tho prize 
money on their behalf. There was no 
evidence whatsoever on this point nor 
can I see how any presumption can be 
drawn that the petitioner did receive 
the money. In my opinion, the respon- 
dents entirely failed to prove a cause of 
action on which they could slio The 
case is before me in revision, but L think 
there is aulEoienb ground for interfer- 
ence It seems to me that the District 
Court’s method of arriving at its con- 
clusion was irregular and that the 
Court entirely misconceived the point at 
issue I set aside the decree of the Dis- 
trict Court and restore that of the trial 
Court dismissing the suit of the plain- 
tiff-respondents. The plaintiff-respon- 
dents will pay the costs of the petitioner 
•throughout. 

P.n./r.k. Revision allowed. 
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Heald and Otter. JJ. 

G. T, 7. S. Chettyar Firm — Appli- 
cants. 

V. 

Commissioner of Income-tax 
dent. 

Civil Miso- Appln. No. 129 of 1928, 
Decided on 25th March 1929. 

(a) Income-lav Act, S. 66 (3) — In particu- 
lar year asBeBiment made on actual income 
— Objection that lum already aiieBied in 
previous years was included in assessment — 
Assistant Commissioner finding that assess- 
ment in those years being on best data, there 
was no conclusive proof that sum was al- 
ready assessed^Queition of law arises from 


such order viz., whether asseisee is entitled 
to show sum is included in estimate in pre- 
vious years and Commissioner must refer 
case. 

In a particular year an aBsessment was 
made on actual recoipts. It waa objected by 
tho aBBeaaoa that a certain sum already as- 
aesBod in provioua yoara waa included in the 
rcceipta. Aasiatant Gominisslonor in appeal 
found that as the estimate of income in those 
years was not assessment strictly on accrued 
baaiB but merely on best available data, there 
was no conclusive preof that such sum had 
already boon included in tho assessmoEit of 
the previous years. 

Held . that a question of law arose from 
the order whether or not tho assosseo waa en- 
titled to show that the accual reeeipts had in 
fact been included in the estimates of the 
previous years and the Oommiasioner must 
state and refer the case on tho question. 

[F 246 0 1, 2] 

(b) Income-tax Act, S. 33 — Question whe- 
ther pending application under S. 66 (2) is 
bar to proceedings under S, 33 is question 
of law. 

Ver Otter, J , — Whero an application ia 
ponding under S. 66 (2) question whether or 
not such application is a bar to proceedings 
under S. 33 is a question of law and Commis- 
sioner must state a case on such a question. 

[F 248 C 1] 

Venkat Ram — for Applicaiats. 

G Grant, Of/j. <Jovt. Advocate— ‘lot 
Beapondent. 

Heald, J. — Applicants, who are the 
C. T. Y S. Chettyar Firm were assessed 
(or iQoomo^tax on an estimated income 
of Rs 19,030 for the year 1924:-2D. For 
the year 1926-27 they submitted a return 
showing a loss of over Rs 45,000 They 
said that the actual income from their 
business for the two years 1924-25 and 
1925-26 was Rs. 10,250 aud that in view 
of the fact that for those two years they 
had paid on an estimated income of Ra. 
56,138, they had already paid on an ex- 
cess of more than Rs 45,000 over their 
actual income. They produced certain 
accounts and a statement which showed 
their actual income for 1925-26 as Ra. 
1,795 and another statement which 
showed their loss as Rs. 3,377-10-0. The 
Income-tax Officer rejected these state- 
ments on tha doubtful ground that al- 
though an assesaee can file a revised re- 
turn he cannot file revised statements. 
On an examination of the accounts for 
the year 1925-25 the Income-tax Officer 
found that appellant's income for that 
year was Rs. 36,651 That assessment 
was based on a calculation of interest 
which had actually accrued due during 
that year in the case of transactions with 
other Ghettyars-and interest which had 
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been actually received in that year in 
the case of transactions with customers 
other than Ghettyars. Applicants ob- 
jected that part of the sum which on 
that method of calculation represented 
the actual interest received from non- 
Chettyar customers during the year 1925- 
26 had already been assessed to income- 
tax in that year and in the previous year, 
because in those years the amount en- 
tered on account of interest from non- 
Chettyar creditors was based on an esti- 
mate and not on actuals, and that esti- 
mate included interest earned, but not 
yet received in the year of assessment. 
The Income-tax Oiheer rejected this con- 
tention and assessed applicants on Bs. 
36,654 for 1926-27. 

Applicants appealed to the Assistant 
Commissioner of Income-tax who said 
that it was obvious that so much of the 
interest receipts from non-Ghettyars as 
accrued in the previous years must have 
been taxed already in those years and 
that to include those receipts in the pre- 
sent assessment would be tantamount to 
double taxation. He accordingly re- 
turned the proceedings to the Income- 
tax Officer for enquiry and report as to 
the amount of interest from non- 
Ghettyars which accrued in the previous 
years and which was included in the as- 
sessment for 1926-27. The Incoiqs-tax 
Officer reported that the amount of in- 
terest from non-Ghettyars which accrued 
in the previous year was actually re- 
ceived in 1925-26 was Es. 34,876 but the 
Assistant Commissioner said that on fur- 
ther consideration he found that the 
estimates made for the two years 1924- 
25 and 1925-26 were not strictly assess- 
ments on what is known as the "ac- 
crued” basis but mere assessment on the 
best data available and that therefore 
there wrs no conclusive proof that the 
sum of Bs. 34,876 had been included in 
the assessment for the previous years. 
He accordingly dismissed the appeal. 
Applicants then applied to the Commis- 
sioner of Income-tax to state the case 
and refer it to this Court under the pro- 
visions of S. 66 (2), Income-tax Act. 
The Commissioner refused to state and 
refer the case and at the same time he 
passed an order dealing in review with 
the Assistant Commissioner's orders. 
Applicants now ask us for an order under 
B. 66 (3) of the Act requiring the Com- 
missioner to state and refer the case to 


this Court. The only question which is 
at present before us is whether a ques- 
tion of law arises out of the Assistant 
Gommissoner’a order. 

It seems to me clear that a question of 
law does arise, that question being whe- 
ther in a case where an assessment has 
been made not on actual receipts 
but on estimated receipts during the 
previous two years and the basis of 
assessment for the third year is charged 
to a basis on actual receipts, the as- 
sessee is entitled to show that the 
actuals which are taken as the basis of 
the assessment for the third year that is, 
in the present case the year 1926-27, in- 
clude sums which were included in the 
estimates for the earlier year or years, on 
which income-tax was paid for those 
years. It seems clear that if the income- 
tax has in an earlier year already been 
paid on amounts actually received in a 
later year, income-tax cannot be charged 
on those receipts in the later year, and 
it does not seem to me to matter whether 
the income-tax authorities choose to call 
the assessment for the year or years in 
which the tax was actually paid on those 
amounts an assessment on the "accrued 
basis” or an estimate on the best data 
available. In either case, the basis of 
of the assessment is admittedly an esti- 
mate and the question of law seems to 
me to be whether or not the assessee ie 
entitled to show^ that receipts for the 
latter year have in fact been included in 
the estimate or estimates for the earlier 
year or years. I would therefore re- 
quire the Commissioner to state and 
refer the case under the provisions of S. 
66 (3), Income-tax Act. The cost of the 
present application should abide the 
orders of this Court on the reference. 

Otter, J. — This is an application 
under S. 66 (3), Income-tax Act, 1922, 
asking this Court to require the Com- 
missioner to state a case upon a question 
of law for reference to this Court. The 
short history of the matter is that, on 29tb 
January 1927, by an order of the Income- 
tax Officer, Maubin, the applicant firm 
was assessed to income-tax for the year 
1926 27 on the sum of Bs. 36,654 in 
respect of income for that year. The 
assessment for that year was made so far 
as non-Chettyar customers were con- 
cerned upon the basis of cash receipts 
from them during that year. The figure 
arrived at by the Income-tax Officer for 
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such reoeipts iivas Bs. 79,716. It was 
objeolied by the applioanbs that included 
in that sum was an amount of about 
Bs 39,000 which had already been as- 
sessed to income-tax in the two preced- 
ing years. In these years, viz., 1924-25 
and 1925-26, the assessment was said to 
have been made on what is known as the 
“accrued basis.” For the year 1926-27 
the basis of calculation was altered and 
ds I have said, the applicant hrm was 
assessed for non-Ghettyar receipts upon 
a cash basis. Upon an appeal to the As- 
sistant Commissioner the latter by an 

"interim order dated 23rd March 1027, re~ 
turned the prooeedinga to the Income-tax 
Officer for enquiry and report " as to the am- 
ount of intereat from non-Chettyara which 
accrued in previous years and which had bean 
included in the sum of Ka. 79,716." 

and adjourned the appeal. The Income- 
tax Officer reported the correct figure to 
be Bs. 34,876, on 27th April 1927, the 
Assistant Commissioner passed final 
orders dismissing the appeal. In the 
course of that order he stated that he 
found that the accouataat’s description of 
the previous assessment on “accrued 
basis” was not strictly correct. It should 
be stated that it is said that an assess- 
ment on “accrued basis” means an as- 
sessment upon amounts due but not ne- 
cessarily paid during the period in ques- 
tion. The Assistant Commissioner went 
on to say that after a return by the ap- 
plicants had been filed (for the year 1924- 
25) the firm’s books were called for and 
after extracting certain figures from the 
books certain calculations were made ac- 
cording to the system then in vogue, it 
was reported that the assessable income 
was Bs. 19,630. This figure was accepted 
by the Income-tax Officer and assessment 
was made accordingly. According to the 
Assistant Commissioner this method was 
in reality an estimate on the best data 
available. For the following year ac- 
cording to him, after the return had been 
filed by the applicant firm certain figures 
were again extracted from the account 
books, and after making certain calcula- 
tions according to the same system as in 
the previous year, the accountant reported 
the assessable income as Bs. 37,188 and 
assessment was made accordingly on this 
figure. Here also, aocording to the As- 
sistant Commissioner it was an estimate 
on the best available'^data.” This officer 
went on to say that: 


"II: Gould not rightly be called the accrued 
basis. It follows therefore that there is no 
coiicluaive proof that tho amount Rs. 34,676 
had been taxed in tho previous years." 

He, therefore, was unable to exclude 
this amount from the assessment for 
1926-27. 

On 26th May 1927, the applioant’s 
firm applied under S. 66 (2) of the Act 
to the Commissioner of Income-tax pray- 
ing that certain questions of law arising 
out cf the appellate order of the Assis- 
tant Commissioner should be referred 
to this Court. On 19th August and 
16th September 1927 respectively, 
notices were issued by the Commis- 
sioner of Income-tax to the assesses 
under S. 33, Income-tax Act, calling 
upon them (apparently) to make any 
representation they wished to make in- 
respeot of a proposed revision of their 
assessment. On 5th March 1928, the 
Commissioner modified the orders of the 
Assistant Commissioner, dated 23rd 
March 1927 and 27th April 1927 by 
passing an order rejecting the appeal of 
the assessees dated 26th February 1927 
on the ground : 

" that the aBseaBmenta for the previous years 
having been computed on a method of ave- 
lagea, the sum in queation viz., Ra. 39,000 . . 

. . . has not been aubject to double aBaesBa- 
ment. " 

In other words he held that as the 
method adopted was not “ aocrued 
basis ” but a basis he called a ' method 
of averages ” as a matter of fact, the 
Bs. 39,000 was not and could not have 
been doubly assessed He seems also to 
have thought that the Assistant Gomis- 
sioner would be bound by his conclusion 
contained in the adjournment order of 
23rd March 1927 and he therefore 
“ modified ” this order and that of 27th 
April 1927. On 7bh March 1928 the 
Commissioner of Income-tax passed 
orders upon the application preferred by 
the applicant firm on 26bh May 1927 
and said that none of the questions he 
was asked to refer could be said to arise 
and refused to state a case for this 
Court. 

I observe that the applicant firm had 
objected to the revision proceedings 
initiated by the Commissioner but these 
objections were overruled in the order 
which is not before the Court. The 
Commissioner deals with these objec- 
tions at length. He also says (as I 
understand at the end of para. 6, of hia 
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order) thab as the figures for 1924-26 
and 1925-26 were taken from assessee's 
books which were kepb on a cash 
basis (and not on accrued basis) no 
double :,taxakioD kook place. Laker he 
makes a sbatoment that I cannot follow 
viz ; 

" as regards the first objection, I do nob 
think that it can be contended seriously 
that the question whether or not the assess- 
ment in the previous yq^rs was made in the 
" accrued ” basis is a question of fact. ” 

He may nok have meant to say this, 
but if of oourso khis is a question of law 
it should be skated for this Court. 

It seems to mo however, that the mat- 
ter should be put differently viz., as a 
matter of law, cannot the assessee be al- 
lowed to show not necessarily that his 
assessment was made on one basis or 
another bub that in fact from figures he 
has been doubly assessed. In other 
words is the applicant not to be allowed 
to show (if he can) that the total of the 
estimated income of the firm for 1924- 
25 and 1925-26 plus the actual income 
for 1926-27 in fact exceeded the total 
actual income for those 3 years. The 
Commissioner then deals with the objec- 
tion that revision proceedings cannot be 
opened by the Commissioner in a case 
wheie an application is pending under 
S. 66 (2) of the Act He decides that 
such an application is no bar to pro- 
ceedings under S. 33. But surely this is 
a question of law He can only pass 
orders subject to the provisions of the 
Act. (sub-S. 2) and it might be argued 
that when the Act provides a remedy 
for an assessee, action should not be 
taken by the Commissioner until it 
is decided whether such remedy is avail- 
able or not. It is true that the proviso 
to sub-section of S. 66 may provide an 
answer But it might also be argued 
that action by a Commissioner under 
S 33 which cannot (apparently) be 
called in question by this Court might 
shut out an assessee from his remedy 
under S 66 (2) 

I think, therefore, that the Commis" 
sioner must state a case for our decision 
upon the fallowing questions of law : 

(1) Is the applicant firm entitled to 
show that the income upon which he 
was assessed for the 3 years in question 
exceeded tlie income actually received in 
those 3 years ? 

(2) . Can the Commissioner during the 
pendency of an application under S. 66, 


sub-Ss. 2 and 3, Income-tax Act, take up 
under S. 33 of the Aot' proceedings which 
are the subject of the said applioation ? 
p.N./r.K. Ordered accordingly. 
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Full Bench 


Hbald, Opfg. C. J., Chari and 
Ormiston, JJ. 

Commissioner of Income-tax — Appli- 
cant. 


V. 

C. r. F. 5. Ghettyar Firm — Bespon- 
dents. 

Civil Bef. No. 9 of 1929, Decided on 
19th August 1929, made by Commis- 
sioner of Inodme-tax, Burma. 

^ (a) Income-tax Act, S. 13 — Computation 
of income, profits under S. 13 — Aisesiee is 
entitled to show that income included in bb- 
seisment for Bubaequent year was included in 
that computation. 

Where the oomputaiion of income, profits 
and gains for a particular year has been made 
under the provisions of S. 13 upon such basis 
aud in such manner as the In^nme-tax Oflioor 
may deLormino the aasussuu n .i.tled to show 
that income, profits and gams included in the 
asseBsment for a subeaquent year were included 
in that computation and it is a question of fact, 
to bo deoided on the evidence in eaoh parti- 
cular case: K. T S. K. S. Ghettyar \M%sc. 
Appln. N(k 17 of 1927); Commis s^oner of In- 
come-tax V. Mulhu, SarvarayadUy Income-tax 
Cases 208, Expl. and Dist, [P 251 C 2] 

Income-tax Act, S. 33 — Power of re- 
view. 

During the pendency of an application under 
S. GG (2) the Uommissioner can exercise his 
power ol review under S. 33. [P 2i9 C 2] 

Government Advocate — for Applicant. 
Bose, Venkatram and De— for Bsapon- 
dents. 

Opinion. — On Civil Misoellanoous Ap- 
plication No. 129 of 1928, the Commis- 
sioner of Income-tax was required to state 
the case of the assessment of the C T. V. 
S. Ghettyar Firm for the year 1926-1927 
and to refer it to this Court. His state- 
meat of the case shows that for the assess- 
ment for the year 1924-1925 the firm pro- 
duced its account books, and that after 
an examination of these books its income 
was computed at Bs. 19,030 and that for 
the following years its income was simi- 
larly computed to be Bs 37, 188, the com- 
putation for both years being made not 
according to the income shown in the 
account books, bub by a determination of 
the total capital of the firm and a oalou- 
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lafcioQ of the interest which might rea- 
sonably be expected' to be earned by that 
capital, after deduction in respect of bor- 
rowed capital and expenses. For the year 
1926-1927 a different method of assess- 
ment was adopted, the assessment being 
based on actual receipts of interest in res- 
pect of transactions with non-Chettyars, 
that is as the Commissioner says with 
''the vast majority .of the persons to 
whom loans are made” and on interest 
accrued due, but not necessarily received 
in respect of transactions with Chettyars. 
On that basis, the assessment for the year 
1926-1927 was Bs. 36,654. The firm ap- 
pealed to the Assistant Commissioner 
against this assessment on the ground 
that, so far as transactions with non- 
Chettyars are concerned it included actual 
receipts of interest amounting to 39,000 
which had accrued due in the previous 
years, and according to the method of as- 
sessment adopted in these years had been 
included in the assessment for those years. 

The Assistant Commissioner accepted 
that view and sent the case to the Income 
tax Ofheor for a report as to what part 
of the receipts included in the assessment 
for 1926-1927 represents interest which 
had accrued iu the previous years. The 
Income-tax Officer reported this sum to 
be 34,876. The Assistant Commissioner 
then changed his mind, and found that 
because the assessments for the previous 
years were not based directly on the 
firm's accounts, this sum of 34,876 could 
not be regarded as having been included 
in the assessments for these years. He 
accordingly rejected the claim to have that 
amount excluded from the assessment 
The firm thereupon applied to the Com- 
missioner to refer to this Court certain 
questions or alleged questions of law. 
Before disposing of the application for a 
reference to this Court the Commissioner 
reviewed the Assistant Commissioner’s 
orders and substituted for them an order 
rejecting the appeal to the Assistant Com- 
missioner on the ground that the assess- 
ment for the previous years having been 
computed on a method of averages, the 
sum which the firm claimed to exclude 
from the assessment for 1926-1927 had 
not been subject to double assessment. 
On the footing of his finding that the 
basis of the assessment for the two previ- 
ous years was not technically an assess- 
ment on what is known as the "aoorued 
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basis” but was "a method of averages” 
and of his having set aside'these parts of 
the Assistant Commissioner’s order whioh 
were in question he held that none of the 
questions which he was asked to refer 
arose. 

The firm then applied to this Court 
under the provisions of S 66 (3) of the 
Act, and a Bench of the Court required 
the Commissioner to state the case, and 
refer it under that section. Of the two 
Judges who dealt with the application 
under S. 66 (3) one was of opinion that 
the question of law which arose on the 
facts was whether in a case where the as- 
sessment for the two previous years had 
been made on a basis not of actual income 
but of income established at a certain 
rate per cent on the capital of the busi- 
ness, and where for the third year the 
basis of assessment is changed to a basis 
of actual income the assossee is entitled 
to show that the actual income which is 
taken as the basis of assessment for the 
third year, includes sums which formed 
part of the estimated income for the pre- 
vious years and whioh had therefore been 
included in the assessment for those 
years on whioh tax had already been paid. 
The other learned Judge put the same 
question in a more practical form namely; 

"Is the applicant firm entitled to show that 
the income on which ho was assessed for the 
three years in question OTCecdod the iucomo 
actually received in these three years'^" 

He also added a question whether dur- 
ing the pendency of an application under 
S 66 (2) of the Act the Commissioner can 
exercise his power of review under S 33. 
As an answer to the latter question I 
would say merely that proviso to S 66 
(2) of the Act .shows that the Commis- 
sioner oan exercise that power. 

In his order of reference the Commis- 
sioner says that : 

" It is for the applicant firm to show that 
the estimates of its income made by the 
Income-tax Offioor iu those two assessmenta 
(for 1924-25, and 1925-26) included the dis- 
puted amount." 

He thus admits the right of an asses- 
see to show that there has been a double 
assessment, and that right cannot be 
questioned. It in fact there has been a 
double assessment it is clear that in law, 
there is no warrant for such double as- 
sessment, and that income on which tax 
has already been paid must be excluded 
from the assessment. But the Commis- 
sioner goes on to say that if the assess- 
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ment for a parbioular year was baaed on 
an estimate and nob on actual figures, 
then the assessee " cannot show " that 
income included in a subsequent assess- 
ment was included in the assessment 
based on that estimate. If as seems 
probable this statement was intended to 
be a statement of fact, and to mean that 
it is impossible to show that income 
subsequently assessed was included in 
the computation on which an earlier as- 
sessment was based or in the assessment 
based on that computation, then it is a 
statement based entirely on the Commis- 
sioner's opinion and not on the facts of 
the case. If on the other hand it was 
intended to be a statement of the law, 
namely that where an assessment has 
been based on a computation under the 
proviso to S. 13 of the Act, an assessee is 
not entitled to show that income included 
in a subsequent assessment was included 
in the computation and in the assess- 
ment based on the computation, then it 
raises a clear question of law which it 
is for this Court to decide. 

As supporting his statement, whether 
it is a statement of fact or law the Com- 
missioner relies on the decision of a 
Bench of this Court in the case of 
JC. T. S. K, A S. Chettyar (1), but in 
that case the Court was clearly of opi- 
nion that the inclusion of income in the 
assessment for one year which had in 
fact been included in the assessment on 
which tax had been paid for a previous 
year would warrant the exclusion of such 
income from the assessment for the sub- 
sequent year, and the basis of the deci- 
sion was that hpcause the assessment for 
the previous year was an assessment 
made by the Income-tax Officer " to the 
best of his judgment " under S. 23 (4) of 
the Act, and because it was the inclusion 
of the disputed income in the assessment 
for that year which was alleged to be 
mistaken, that alleged mistake could not 
be allowed to be proved because no ap- 
peal lies against an assessment under 
8. 23 (4), so that the applicants who by 
their own default had precluded them- 
selves from appealing against the inclu- 
sion of that income in the assessment for 
the previous year, could not in the fol- 
lowing year be allowed to claim that the 
mistake should be corrected by the ex- 
clusion of that income from the assess- 
ment based on the receipt of the year 
(1) Civ. Miac. Appln No. 10 of 1927. 


in which it was actually received. 

Whether that decision was right or 
wrong, and it seems probable that as a 
general statement of law it was wrong, it 
is no authority for the proposition that 
where income has been assessed for one 
year under the proviso to S. 13 [and not 
under S. 23 (4)] the assessee cannot whe- 
ther in fact or in law show that the 
same income has been included in the 
assessment for the following year. 

A case which was in some respects 
similar to the present case was decided 
by a Special Bench of the High Court of 
Madras in the Commissioner of Income- 
tax v- Muthu Sarvarayadu (2) where 
the question referred was : 

** where computation of the income, profita 
and gains for the particular year is made as 
directed in the proviso to S. 13, Income-tax 
Act of 1922, are any income, profits or gains 
which accrued during that year, but are re- 
ceived subsequently liable to be assessed as 
income for the year during which they are 
received ?" 

The Bench said that if the wording of 
the question was intended to propound 
the question whether, if a man has been 
taxed in respect of book debts owing to 
him in one year, which he has not ac- 
tually received he can again be taxed on 
the same sums of money when they are 
actually received in cash in a later year 
of assessment, the answer must obviously 
be " No." But in that particular case 
the Commissioner had recorded, as a 
finding of fact based on the evidence in 
the case, that the sums which the as- 
sessee claimed to deduct from his assess- 
ment for the subsequent year had nob 
been included in assessment from the 
previous years, and by reason of that 
finding the learned Judges said that the 
question referred could not really arise 
out of the findings of fact which were 
binding on them, namely, that the man 
had not been taxed at all on the sums in 
question until he was sought to be taxed 
in the year of assessment, which was 
under consideration in that case. 

In the present case there is no finding 
of fact that the sums in question were 
not included iu the assessments for the 
previous years. On the contrary the only 
finding of fact on this subject is that of 
the Income-tax Officer that Bs. 34,876 
had been so included. The findings on 
the footing of which the Assistant 
Co mmissioner and the Commissioner 
(2) 3 lacoma-tax CaseH 208. 
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rejected the claims were either findings 
of fact based on evidence or findings 
of law, since they were that the assessee 
could not prove that the sums in ques- 
tion were included in the "computation" 
which was made under the proviso to 
to S 13. The Commissioner said that 
his finding on this point was a finding of 
fact and he put into the form of a finding 
of fact when he said that there had not 
been a double assessment, but the reason 
which he gave for that finding, namely, 
that the assessment for the previous 
years had been computed on a method of 
averages and that the assessee could not 
prove that the disputed income had been 
included in these assessments shows 
that his answer begged the question of 
law and as a finding of fact was not based 
on any relevent evidence. 

The facts of the case are that the as- 
sessments for 1924-25 and 1925-26 were 
based on a computation of income, pro- 
fits and gains under the proviso to S- 13 
of the Act ; that that computation in- 
cluded all interest earned or "accrued" 
whether it had been received or not, that 
for the year 1926-27, so far as interest 
from non-Chettyar customers was con- 
cerned the basis of the assessment was 
changed from a basis of computation of 
accrued interest to a basis of interest 
actually leceived ; that by reason of that 
change the question arose whether inter- 
est actually received in the year, on the 
income of which the assessment for 
1926-27 was based, bad accrued and had 
therefore been included in the computa- 
tion and assessments for the previous 
years, and that the Income-tax Officer 
found that a sum of Bs. 34,876 which 
was received in the year on the income 
of which the assessment for 1926-27 was 
based and was therefore included in the 
assessment for 1926-27, had in fact ac- 
crued and had therefore been taxed in the 
previous years. On these facts it seems 
clear that there had been a double assess- 
ment and that the assessee was entitled 
to relief unless the Commissioner was 
right in holding that because the assess- 
ments for 1924-25 and 1926-27 were 
made under the proviso to S. 13, the as- 
sessee could not prove that income in- 
cluded in the assessment for 1926-27 had 
already been included in the assessments 
for 1924-25 and 1925-26. 

I I know of no authority in the Act or 
jelsewhere for the view that the fact that 
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the basis of an assessment was a compu- 
tation under S. 13 of the Act, precludes 
the assessee from showing that parti- 
cular income was included in that as- 
sessment, and I see no reason to believe 
that there is in fact any warrant for the 
Commissioner’s opinion that it is impos- 
sible for an assessee to show that such 
income was included in such an assess- 
ment. 

I would accordingly decide the ques- 
tion, which in my opinion is raised b> 
the case, by saying that where the com- 
putation of income, profits and gains foi 
a particular year has been made under 
the provisions of S. 13 of the Act : 

"upon such basis and in such manner as 
the Inoomo-tax Officer may determine," 
the assessee is entitled to show that in- 
come, profits and gains included in the 
assessment for a subsequent year were 
included in that computation, and that 
it is a question of fact, to be deci- 
ded on the evidence in the particulai 
case, which he succeeds in showing that 
they were so included. I would direct 
the Commissioner to pay the coats of the 
firm in this reference and in Civil Mis- 
cellaneous No. 129-28, advocate's fees in 
each case to be 10 gold mohurs. 

p.n./r.k. Reference answered^ 
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Rdtledge, C. J and Brown, J. 

Maung Po Kywe and others — Appel- 
lants. 

V. 

Maung Po Tin and others — Bespon- 
dents. 

Letters Patent Appeal No. 127 of 1928, 
Decided on 18th February 1929, from 
judgment of High Court in Civil Second 
Appeal No 372 of 1928. 

Tranifer of Property Act, S. 54— ‘Con- 
tract of lale — Specific performance barred 
by limitation — Still delivery given under 
oral agreement on payment of price it valid 
defence to luit for poiieiiion by vendor— 
Part performance. 

To a Buit by the owner to recover poBaeasion 
of immovable property of the value of Bs. lOO 
or upwards, it is a valid defenoe that the 
defendant had been put into poBaession under 
an oral contraot of sale after paying the pur- 
ohaae money and auch defence oan be raised 
even though the right to sue for apeoifio per- 
formanee of the contract of Bale may be 
barred' by limitation: A. I. R. 1921 Rang. 214 
(F. B.), Appl. ; A. I. R, 1921 U. B. 10, A. I. R. 
1924 Mai. 271 and A. I. R. 1923 Bom. 473, Rel. 
on : A. I. R. 1927 Cal. 365, Dist. [P 252 0 1, 2] 
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Sa Han — for Appellanta, 

Em Maung — for Bespondenfcs. 

Brown. J. — The * plaintiS-appellante 
sued the defeadanb-respondeata for poa* 
seaaion of oerbain land. The defence 
waa bhab' bhe d^Jendanba had been put 
inbo poaseasion under an oral oontraot 
of Bale by the predeceBaor-in-iatereat of 
the plaintififa. The trial Courb found 
that the defendanta did obbain poases- 
aion in thia way and that the plainbififa 
had obtained the purchaae money, and 
the Buit was accordingly dismiBsod. 
The District Court on appeal concurred 
with the trial Court in its finding on the 
facts and diatniased the appeal. The 
appellants then came to thia Court in 
eecond appeal, and it was urged that the 
defendants were not entitled to rely on 
their posBesaion under the oontraot in 
view of the fact that at the time the 
suit was brought a suit by the ven- 
dees for speeifie performance of bhe 
oontraot of sale was barred by limitation. 
The appeal was heard by a single Judge 
of thia Court who decided against the 
•contention put forward by the appellants 
bub w'\o .'3ul)Boquently granted a certifi- 
oate under S. 13 of the Letters Patent 
for further appeal on the ground that 
the point had not previously been deci- 
ded specifically by this Court. 

In the case of Maung Myat Tha Zan 
V. Ma Dun (1). it was held by a Full 
Bench of thia Court that to a suit by the 
legal owner for possession of immovable 
property of a value of Rs. 100 or upwards 
it waa a valid defence that the defendant 
was given possession of the property by 
the legal owner under a contract for sale 
as defined in S 54, T. P. Act. It has 
not been suggested that we are not 
bound by thia decision. But it is oon- 
bonded that the decision had reference 
only to cases in which a suit by the 
person in possession for speoific perfor- 
mance of a oontraot of sale was not bar- 
red by limitation. Although bhe anawisr 
to the reference in that case waa made 
in general terms, it is clear that in 
making that answer two at least of the 
Judges of the Bench had in mind the 
fact that in that particular case a suit 
ior specific performance was not barred. 
1 agree therefore with the contention 
put forward by the appellants that 
M aung Mya t Tha Zans ease (1) doss not 

(I) A. I. A. 1034 Bang. 314=3 Rang. 2BS 
(F.B), 
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decide definitely the jioinb now at issue 
between the parties. I am, however, of 
opinion that the principle approved in 
Maung Myat Tha Zan’a case (l) mast 
be held to be applicable whether a suit 
for specific performance of a contract of 
sale is or is not barred by limitation. 

I dealt precisely with this point as an 
Additional Judge of the late Judicial 
Gommissioner’s Court, Mandalay, in the 
ease of Maung Po Tha v. Maung Ba 
Dm (2). The view I took in that case 
was that although the provisions of the 
Limitation Act would prevent the defen- 
dant from suing for specific performance 
of a contract, they did not debar him 
from setting up his contract in defence to 
a suit for poBsession by bhe plaintiff. 
At the time I wrote that judgment there 
were confliebing decisions on the point, 
and the view of the High Court of 
Madras was that unless there was a re- 
gistered document in the circumstances 
to which S 64, T F. Act applied, the 
person in possession under a contract of 
sale could not rosist a suit for possession 
brought by the owner. But the previ- 
ous decisions to that effect have slnoe 
been overruled by a Full Bench of that 
Court in the case of V izagapatam Sugar 
Development Co v Muthuramareddi (3) 
In that case the plaintiff had agreed to 
sell all lands worth more than Rs 100 
to the defendant, had receivod considera- 
tion and had pub the defendant in pos- 
sessioQ but had not executed a convey- 
ance It waa held by the Full Bench 
that part performance by way of deli- 
very of possession and an enforceable 
right on the defendant's part to specific 
performance were each a good defence to 
the action; and when the same oase 
came up for decision on a further point 
before a Bench of two Judges, that 
Bench held that bhe plea of part perfor- 
mance was not limited to oases where 
the right to sue for specific performance 
was not barred on the date of the sub- 
seqnent suit. A similar view of the law 
has been taken by the High Court of 
Bombay in the case of Sandti Waljt v. 
Bktkchand Surajmal (4). 

We have been referred on behalf of the 
appellants to the oase of Kahpada Basu 

Fort Gloster Jute Manufacturing Co, 

^(2) aT I. R. 192fU. B. 10. 

(3) A. I. B. 1934 Mad. 271=46 Mad, 919 
(F.D.). 

(4) A. I. B. 1933 Bom. 473=47 Bom. 631. 



m 

Ltd. (5). Ife is soggeated that this is m 
authority for holdifag that tha defeuoe 
raised iu this case oanuot be put forward 
when the olaim for spool 6o performanoe 
would be barred by limitatioa. 1 notice, 
however, that in the Calcutta case it was 
the plaintiff who was seeking to recover 
title on the strength of his possession and 
the present question was nob therefore 
directly in issue. 

I referred to and followed the Allahabad 
case of Salamatuzzamifi Bcgam v 
Masha Allah Khan (6) in my judgment in 
Maung Po Tha*s case (2). 1 see no rea- 

son for altering the opinion I expressed 
in that case, and for the reasons set forth 
therein I hold that the (Idfenoe that the 
defendant has been put into possession 
nnder a oontraot of sale after paying the 
purchase money can ho raised in a suit to 
recover possession by the original owner, 
even though the right to sue for speoifio 
performance of the contract of sale may he 
barred by li citation 

It is contended that the ordinary rule 
should not be fullowei^ in this case be- 
cause it IS in evidence that the defondants 
knew at the time of the contract that a 
registered document was necesairy in 
order to convey a valid title But we are 
unable to see how these (acts can affect 
the principle applicable It is suggested 
that the defendants deliberately refrained 
from obtaining a registered deed in order 
to save stamp duty an] thereby defraud 
the revenue This argument appears to 
mo to 1)0 somewhat farfotchod, and if 
there were any fraud at all it was not 
against the plaintills I ara of opinion 
that this appeal should be dismissed with 
costs 

Rutledge, C J. — I agree that this ap- 
peal must be dismissed with costs. While 
Mating 'Mi/at Tha Zan's case (l) does hot 
expressly decide the point at issue in the 
present case, I am also of opinion that the 
principles therein approved must be held 
applicable irrespective of a suit for speci- 
fic performance lying or not The oases 
cited by my brother Brown show that a 
large preponderance of Indian judici.il 
opinion is id favour of the view we take. 

P.N./bk. Appeal dismissfid. 


(5) A. 1. H 1927 Cal. 365. 

(6) [1917] 40 All 197=43 I 0. 645=16 A. L’ 
J. 98. 
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Hbald and Mauno Ba, JJ. 

Ma Sai Da — Appellant. 

V. 

Jlfa Nw€ — Respondent. 

First Appeals Nos. 24 and 36 of 1929, 
Decided on 24bh June 1929, 

(a) Buddhiit Law (BurmeieHSuccetaioii 
to payia properly enunciated. 

Where a poraon after the death of his firai 
wife inherlta property and the property oouati’ 
tutee payia of. the peraou when he marriea 
second tiino, the child of the first marriage is 
entitlod to throo-fouriha aud the stepmother 
to one-fourth in such property ; 4 L, B, B, 

110, Bji pi. iind Oisf. [P 95l C I ,9] 

(b) Buddhist Law (Burmeie) - According 
to Menukya payin include! properly acquir- 
ed during two marriages. 

Aoeording to Manukye payin ie not Toattfe* 
ted to the property acquired during the first 
inarriBgo but also iaeludos the property during 
the two marnagaa. [P 354 Q aj 

(c) Buddhiat Law (Burmeie)— Text. 

Where Maiiukya in not ambiguoua other 

DhaminatbatB noeci not be referred to , A./JL 
1914 1\ C. 07, Poll. [p 254 C 1] 

Krishnaswamy— for Appellant. 

Tun Tin — for Respondent. 

Judgmenl. These two appeals arisor 
out of an administration suit filed in the 
District Court of Haaihawaddy by oue 
Ma Nwo who claiiTia bo bo the legitimate 
daughter of the late IJ Tun Lin by his 
wife Ma Ngwe Sa against her sLopinother 
Ma Bai Da. Ma Nwo olairtiod ii tliree- 
fouTth share valued at Rs. i,lG,000. -The 
status of her mother as n wife was de- 
nied, and it was ooutended that, if Ma 
Nwe was entitled bo any share, it could 
not bo three-fourths. But what the share 
should be has not been stated in the 
written statement. The learned District 
Judge held that Ma Nwe is U Tun Lin's 
legitimate child, and passed a decree in 
her favour giving a half share in bhe^ 
payin property of her father and one- 
eighth share in the bnapazone property 
of the last marriage. Ma Nwo appeals 
because she considers^thab she is entitled 
to three-fourths share in the payin pro- 
perty. Ma Bai Da also appeals because 
Ma Nwe has been held to he the legiti- 
mate child of U Tun Lin. (Here his 
Lordship discussing evidence on the 
question whether Ma Nwe was the legiti- 
mate child of U Tim Liu concluded that 
there was no reason to disturb the finding 
of the learned Judge of the Court below.) 
Now wo come to the question of shares. 


MA Sai Da v. Ma Nwe 
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The estate appears to be made up of 
the payin property brought to the last 
marriage by the deceased as well as of 
the haapazone of that marriage. The 
major portion was inherited after the 
death of Ma Nwe's mother and before the 
marriage with Ma Sai Da. Tun Lin's 
father U Ein Ga died in 1273 (1911). A 
month or two after U Ein Ga's death 
there was a partition of his estate bet- 
ween Tun Lin and hi a step mother Ma 
Yon. Ma Sai Da was married about 
three years later. The inherited property 
no doubt constituted the payin of Tun 
Lin when he married Ma Sai Da The 
learned Judge followed the division made 
in a similar case of Ma Leik v. Maung 
Niue (1) by Moore, J., in which Ilartnoll, 
J., concurred, namely half to the step- 
child and half to the stepparent Moore, 
J., after referring to the Dhammathats 
in S. 229 of Kinun Mingyi’s Digest ob- 
eerves : 

"Thera is thus a fairly general consensus of 
authoriby for the pcopoaition that of the pro- 
perty taken by the father to the second marri- 
age, the children of the first marriage shall 
receive three-fourths and their stepmother 
one-fourth. I think it is clear from the above 
quotation that the property referred to is the 
property of the first marriage, and that the 
children of the first marriage are awarded a 
larger share in this property because it was 
their parents' property at the commencement 
of their union." 

Out of the 25 Dhammathats quoted in 
S. 229 about seven seem to support that 
view. They refer to the payin brought 
to the second marriage as the property of 
the former marriage. But it is very 
strange that Manukye has not been quo- 
ted in S. 229 at all. The Privy Council 
has given that Dhammathat a command- 
ing position among all the Dhammathats 
and in the case of Ma Hnin Bwin v. U 
Shwe Oon (2) their Lordships have laid 
down that where Mannkye is not ambi- 
guous other Dhammathats do not require 
I to be referred to. 

' Section 8 of Book X of the Mannkye 
gives the rule of partition between the 
stepparent and the step-child, regarding 
the payin tasen to the second marriage 
and the hnapazone of that marriage. As 
regards payin it gives three-fourths to the 
stepchild and one-fourth to the step-par- 
ent. This division is the same as laid 
down by the majority of the Dhamma- 
thats quoted in S 229 of the Digest. But 

"TT) [1008J 1 L B.K. no 

12J A.I R. 1914 P.O. 97=41 Cal. 887=41 I.A. 

121 (P.O.). 


Manukye does not appear to restrict the 
payin to the property acquired during 
the former marriage. It seems to include 
also the property acquired during the 
two marriages. The expression "Maya 
dwin shithamya oksa” (all the property 
possessed by the wife) is wide enough to 
include such property. The above rule 
of partition given in the Manukye is in 
no way ambiguous. If the property was 
inherited before the last marriage, the 
stepparent is entitled to only a quarter 
share, but if the property was inherited 
during the last marriage, the stepparent 
is entitled to half We therefore cannot 
accept the rule of division laid down in 
Ma Leik's case (l) As regards the hnapa' 
zone of the last marriage, the division 
made by the lower Court is correct and 
is in accordance with the rule of parti- 
tion laid down in the Full Bench case of 
Ma Nyein v. Maung Maung (3). 

We accordingly modify the decree of 
the lower Court by increasing Ma Nwe's 
share in the inherited property of her 
father from one half to three-fourths. She 
is entitled to her costs on the value of 
the quarter share in this Court and on 
the value of the three-fourths share in the 
Court below. Ma Sai Da’s oross-objeotiou 
is dismissed with costs. 

_P N./r K Decree mod ified 

(8) A l.R. 1925 Rang. 340=9 Rang. 549 
(F B-). 
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Carr, J. 

Emperor — Referee. 

v. 

Nga Po Sein Gyi — Opposite Party. 

Criminal Ref. No. 131 of 1928, Decided 
on 7th February 1929, made by Dist. 
Mag., Basseio. 

(a) Burma Ezpuliion of Offender! Act, 
S. 2 (B) (3) and (4) — Under S. 2-B (3) 
and (4) perion may become offender- not by 
reaion of conviction of offence. 

Under S. 2-B (S) (4) a person may beeome an 
offender not by reason of conviction of an 
offence, for it is well recognised law that 
orders under S. 118, Criminal P. G., or under 
S. 7, Burma Habitual Offenders Restriction 
Aot are not oonviotions oi offences. [P 255 G 2j 

(h) Burma Expulsion of Offenders Act, 
S. 4 (1) — Wording of S. 4 (1) restricts its 
application to offender under S. 2-B (1) (2). 

Wording of S. 4 (1) restricts the application 
of the section to persons who are offenders 
under S. 2-B (l) (2) aud the section osn have 
no application to a person who is an offender 
under S. 2-B (.3) (4). [P S55 C 2j 
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(c) Burma Expuliion of Offender! Act, 
S. 4 — Neilher Diitrict Magiitrate nor 

High Court hai juriadiction to deal 
with perion againit whom order of reitric- 
tion ii paiied under Burma Habitual offen- 
der'! Reitriction Act S. 7. 

Although a poraon against whom an order 
of raatriction is passed under S. 7 is an offen- 
der and is liable under S. 3 to be expelled, the 
Act provides no machinery for the enforee- 
ment of the liability and so neither the Dis- 
trict Magistrate nor the High Court has any 
jurisdiction to deal with the matter under 
8. 4. [P 255 C 2] 

Gaunt — for Referee. 

Judgment — This is a. referenoe made 
by the District Magistrate of Bassein 
under S. 4 (l), Burma Expulsion of 
Offenders Act, 1926. The respondent is 
a Bengali Mahomedan by birth and has 
apparently lived in Burma for some 13 
to 15 years. He has married a wife, 
who, on the mother’s side, is partly of 
Burmese blood, and has apparently several 
children by her. Thus, by birth, he is 
a non-Burman, but it may be that he has 
acquired a domicile in Burma ; and, if 
that is so, he would not be sl non-Burman 
within the definition in S. 2 (A) of the 
Act referred to 

Before the District Magistrate the 
respondent admitted that he was a non- 
Burrnan, and the District Magistrate 
seems to have acted on this. But I am 
not prepared to accept such an admission 
as conclusive in a case of this kind. 
Being a non-Burman by birth, an ignorant 
person, such as the respondent, might 
very well admit that ha was a non- 
Burman without knowing that any ques- 
tion of domicile is involved On this 
question, therefore, 1 should have been 
obliged to return the proceedings for fur- 
ther enquiry, but for certain other con- 
siderations with which I will now deal. 

The respondent, in 1926, was convicted 
of an offence of theft under S. 379, I.P.C. 
and was imprisoned for six months. But, 
for the purposes of the present case, that 
conviction is immaterial. He has not 
eince been convicted of any offence, but, 
on 11th October 1928, an order of restric- 
•tion was passed against him under S. 7, 
Burma Habitual Offenders Restriction 
Act, and it is this order which is the 
basis of the present proceedings and of 
the District Magistrate's reoommenda- 
.tion that the respondent be expelled from 
Burma. 

Section 2 (B), Expulsion of Offenders 
Act, contains the definition of an ''offen- 


der" for the purposes of that Act. ' Cla. 
(i) and (ii) of that subsection deal with 
certain convictions of offences. Cl. (B) 
(iii) deals with orders under Ss 118 and 
110, Criminal P. C , and under analogous 
laws. Cl. (iv) deals with an order of 
restriction under the Burma Habitual 
Offenders Act, and it is under this last 
clause that the respondeat becomes an 
'‘offender" as defined in the Act. 

Section 3 of the Act provides that any 
non-Burman who is an offender under 
the definition in S. 2 shall be liable to be 
expelled from Burma. S. 4 then proceeds 
to set out the manner in which an 'offen- 
der may be expelled ; but sub-S. (l), S. 4 
is somewhat curiously worded. Itreads : 

" When an offender becomes liable by rea- 
son ol hia conviction of an offence to be ex- 
pelled from Burma under the preceding sec- 
tion, the District Magistrate of the district 
in which such offence was committed may 
call upon him to show cause why he should 
nob be expelled.*' 

The remaining subsections of this sec- 
tion deal with subsequent procedure. 

Now, in sub-S. (l) the insertion of the 
words “becomes liable by reason of his 
conviction of an offence" is of considera- 
ble importance. Referring back to the 
definition of an “offender," we find that 
it is only under S. 2 (B) (i) and (ii), that 
a person becomes an offender" by reason 
of a conviction of an offence. Under 
Cls. (iii) and (iv) of that section, a person 
may become an offender not by reason of 
conviction of an offenoe, for it is well 
recognized law that orders under S. 118, 
Criminal P. 0., or under S. 7, Burma 
Habitual Offenders Restriction Act, are 
not convictions of offences. 

The result is that the insertion of the 
words above quoted in S. 4 (1) restricts 
the application of this section to persons 
who are offenders under S. 2 (B), GIs. (i) 
and (ii) and that this section can have 
no application to a person who is an 
offender under Cls. (iii) and (iv), S. 2 
(B) The result is that, although such 
offenders as the present respondent are 
liable under S 3 of the Act to be expelled 
from Burma, the Act, iu fact, provides nc 
maoliinsry for the enforcement of that 
liability. 

In my view, therefore, neither the 
District Magistrate, nor this Court, hasl 
any jurisdiction to deal with the matter 
under S 4 of the Act. It is impossible, 
therefore, for me to deal with a reference 
under sub-S. (4) S. 4. The proceedings 
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may be returned to the District Magis- 
trate \vith a copy of this order. 

P.N./b.K. Order accordingly, 
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Heald, J. 

Emperor 

V. 

Nga Po Seik — Non-Applicant. 

Criminal Eevision No. 389-A of 1929, 
Decided on 3rd May 1929, against order 
of Township Magistrate of Myanaung, in 
Criminal Eegular Trial No. 114 of 1928. 

(a) Burma Excise Act, S. 30 (a) — " Coun- 
try liquor explained — Particular kind 
must be specified, 

" Country liquor ” is a generic term wbioh 
can be equally applied to tan, country spirit, 
and country alcoholic liquor other than 
spirit, 1 . e., country fermented liquor. In 
Excise cases, it is always necessary to dis- 
tinguish batwocn these different kmde of coun- 
try liquor and specify which paiticulac kind 
H involved in the case, as the quantities of 
eac 1 of these diEereiit kinds of alcoholic 
liquor which may be possessed without a 
license differ. [P 256 C 2] 

(b) Burma Excise Act, S. 30 (a) — Person 
cannot be convicted for possession of less 
than one quart of country spirit or country 
alcoholic liquor other than spirit. 

A person cannot be convicted under S. 30 (a) 
for mere possession of Icis than one quart ot 
country spirit or country alcoholic liquor 
other than spirit, the quantity being withiu 
the limits for possession proscribed for either 
of tho kinds of liquor in the Excise Depart- 
ment Notification No. 61 of 14th Juno 1028 

LP 256 0 2] 

(cl Burma Excise Act, S 37 — Proof of of- 
fence under — Guilty knowledge must be 
proved. 

In order to establish an offence under S. 37 
it IB neoessary that tho guilty knowledge or 
belief, which is an essential ingredient of the 
ofience should be included in the particulais 
of the oflonce stated to the accused and pro- 
ved at the trial. [P 256 G 2 ] 

(d) Burma Excise Act, Ss. 30 (a) and 37 — 
Alteration of offence under S, 30 (a) to one 
under S. 37 — Criminal P. C , S. 227. 

An illegal conviction under S. 20 (a) cannot 
be altered to a conviction under S. 37 if tho 
accused la not called upon to answer a charge 
under the latter section. [P 256 0 2] 

Judgment. — In this case, the accused 
has been convicted of an oEfonce under 
S. 30 (a), Burma Excise Act, for the pos- 
session of half a quart of ' country 
liquor and an empty bottle with the 
smell of " country liquor.*' 

** Country liquor " is a generic term 
[which can bo equally applied to tari. 


country spirit, and country alcoholic 
liquor other than spirit, i. e., country 
fermented liquor. In Excise cases, it is 
always necessary to distinguish between 
these different kinds of country liquor 
and specify which particular kind is in- 
volved in the case, as the quantities of 
eaoh of these different kinds of alcoholic 
liquor whiqh may bo possessed without 
a license differ; vide Excise Department 
Notilication No. 61, dated 14th June 
1928, reproduced aa as item 261 of the 
correction pamphlet to the Burma Ex- 
cise Manual. 

In this case the accused admitted pos- 
session of the liquor seized and pleaded 
that he had kept it for the purpose of a 
propitiatory offering to tho nats accord- 
ing to the Karen custom. Aa almost in- 
variably country spirit is used for this 
purpose, tho liquor involved in this case 
may be presumed to have been of that 
variety But whether the liquor invol- 
ved was i\.' lally country spirit or crun- 
try alcohjlic liquor other than spirit, 
the quantity-seized which was leas than 
one quart, was within the limits for 
possession proscribed for either of those 
kinds of liquor in the-Exciae Department 
Notification mentioned above. Hence no 
conviction under S. 30 (a). Excise Act, 
could be had in respect cf it. 

But if the accused was in possession 
knowing or having reason to believe that 
the liquor was obtained from an illicit 
source, ho would thereby commit an of- 
fence under S 37 of the Act. In order 
to establish an offence under S. 37 it is 
necessary that the guilty knowledge or 
belief, which is an essential ingredient 
of the offence should be included in the 
particulars of the offence stated to the 
accused and proved at the trial On this 
point the Magistrate is referred to para. 
783-A, Burma Courts Manual, added by 
item 19 of Circular No. 6. This guilty 
knowledge or belief was not, however, 
alleged in tho particulars of the offence 
stated to the accused, nor proved at tho 
trial in this case. The conviction under 
S. 30 (a) was obviously illegal. It can- 
not be altered to a conviction under 
S 37 aa the accused was not called upon 
to answer a charge under that section. ^ 
The conviction and sentence are there- 
fore set aside and the fine paid must be 
refunded to the accused. 

P.N./r.K. Conviction set aside 
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Chari, J. 

Ma Sa — DePeniaafc — Appellant. 

V. 

Ma Sein Nu anil another — FlaintiEPa — 
Bespondents. 

Second Appeal No- 99 oE 1929, Decided 
on i8bh July 1929, from judgment of 
Diet., Judge of Thaton in Civ. App. 
Wo. 126 of 1928. 

(a) Civil P. C., S. 100 — When Court arrives 
at finding there being no evidence there is 
error of law— High Court can consider 
whole case. 

Where the lower (Joiirbs arrive at a finding 
when thoro 19 no evidence on the point, there 
is an obvious error of law which vitiates the 
judgment. The High Court can admit an 
appeal and is not coufiuod to a conaidcratiou 
of the 'particular error whirh vitiates the 
judgment but the whole case is open for con- 
aideration [P C 1] 

(b) Buddhist Law (Burmese)— Person pay- 
ing consideration but purchasing property 
in wife s or son's name has to show the 
object with which the property was pur- 
chased. 

A Burman husband or father purchasing 
property m the name of hia wife or child does 
not stand in the position of a lliudu or 
Mahomedan in whose cases the law raises a 
presumption of bonami. Ho has to show 
further with what partieular object or motive 
he purchased the land before the Court can 
decide whether the property purchased was a 
benami transaction or not: Rantj, First Api*. 
JYo. 36 of 1925 and A. I. iP. 19‘2G P.C. 77, JieL\ 
on A I,B> 1928 Jiang. 220, Expl. 

[P 258 0 2, P 259 G 1] 

Tun Aung — for Appellant. 

Ko Ko — for Respondents. 

Judgment — The plaintiff in this 
case, who is the respondent in this Court 
filed a suit against the defendant Ma Sa 
for declaration arid recovery of possession 
of a piece of paddy land and foi’ canoella- 
tion of a registered deed of sale in the 
following oircumstances: 

The plaintiff Ma Sein Nu was the 
wife of Maung Pan Byu (now deceased). 
Maung Pan Byu was the son of Ma Sa 
and U lihe. U Khe is dead When 
Maung Pan Byu was 14 or 15 years old, 
the old couple Ma Sa and her husband 
TJ Khe bought a piece of paddy land, 
which is DOW in dispute, in the name of 
their son Maung Pan Byu. They had at 
the time other children also- The land 
was being assessed in the name of Maung 
Pan Byu until 1925-26. In the year 1925 
when U Khe was alive, Maung Pan Byu 
purported to oouvey the land to hia 
parents for an alleged oonsideration of 
600. It is admitted that no oonsidera- 
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tion was paid to Maung Pan Byu and 
the defendant's case was that the land 
was originally purchased in the name of 
Maung Pan Byu without any intention 
that he should be the beneficial owner 
of the property .and that later he con- 
veyed the property to his parents who 
were the actual ov^ners. 

The question therefore before the lower 
Court resolves itself mainly into whether 
the property was purchased by the old 
couple in Maung Pan Byu’s name as an 
advancement to their son Maung Pan 
Byu or without it, was merely put in hia 
name without any intention of conferring 
upon him the beneficial ownership. The 
lower Court decided in the plaintiff’s 
favour and gave a decree as prayed. The 
judgment was confirmed by the lower 
appellate Court, and hence this second 
appeal. 

Under S. 100, Civil P. C., a second 
appeal lies only on the grounds; (a) that 
the decision is contrary to law or some 
usage having the force of law; (b) the 
decision having failed bo determine some 
material issue of law or usage having the 
force of law; (c) a substantial error or 
dofeot in the procedure provided by this 
Code or by any other law for the time 
being in force, which may possibly have 
produced error or defect in the decision 
of the case upon the merits. 

It was argued before me that the find- 
ing by the trial Court that the original 
transaobioa was not a benami transaction 
bub was intended to confer ownership on 
tho SOD IS a finding of fact and that as 
both tho Courts are clear in their find- 
ing, no appeal lies bo this Court under 
S- ICO, Civil P. C. The learned advo- 
cates on both sides cited a number of 
authorities, m some of which it was held 
that a question of intention is a question 
of fact, while in others it was held that 
a question is one of law In the case of 
Ear Parshad v. Bhagat Singh (1), which 
was a decision under the Provincial 
Insolvency Act 3 of 1927 whether the 
finding that a person made a transfer of 
his property with intent to defeat or 
delay his creditors was a question of law 
or fact. All the cases are cited therein 
and some of tnem are explained. The 
Punjab Court decided in favour of the 
position that the question of intention 
is a question of fact This position, if 

[191^ 10^ p. RT^1916^G T.'or~594^8a 
P. L. R. 1917. 
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it were necessary, I would have accepted 
because the question of a man's state of 
mind is a question of fact, but in this 
case, it is unnecessary to decide this 
particular question, because there is an 
obvious error of law which vitiates the 
judgment. Both the Courts have held 
that the transfer by Maung Fan Byu of 
the property to his parents for an osten- 
sible consideration of 500 was made with 
intent to defeat the rights of his wife 
There is absolutely no evidence on this 
point and it was merely an inference 
from the admitted fact that no considera- 
'tion was paid. 

The Courts assumed that Maung Fan 
Byu was the absolute owner and since 
he had transferred the property to his 
parent and taken no money for it, they 
came to the conclusion that the transfer 
was made with the intent to defeat the 
wife's right. They failed to see that 
even assuming Maung Fan Byu to be the 
owner of the property, there was nothing 
to prevent a son making a gift to his 
parents and that .yery often gifts are 
made in the form of conveyance for con- 
sideration, but no consideration fs paid. 

It is true that the finding of the lower 
Courts about the validity of the transfer 
may be supported on the Full Bench 
ruling in Ma Patng's v. Mg Skive Hpan 
(2), because a husband has no power to 
make a gift of property without his 
wife's consent- see U Po U w. Ma Tek 
Oyi (3). The lower Courts did not 
decide the case on this point, and on the 
point on which they did decide, they 
were wrong, and I have jurisdiction to 
entertain this appeal. When there is an 
error of law, which vitiates the judgment 
the High Court is not confined to a con- 
sideration of the particular error which 
vitiates the judgment, but the whole 
ease is open for consideration. 

Turning to the question as to whether 
the transaction was benami or an ad- 
vancement, it is necessary to consider a 
recent ruling by a Bencli of this Court 
reported as Kyaio Pe v. Maung Kyi (4). 
The summary of the ruling in the head- 
note that if a Burman had property in 
the name of his child, a presumption of 
advancement of the benefit would arise, 
does not exactly reproduce the effect of 
that ruling. To consider what that 

(2) A. I R. 1927 Ba.ng. 209=3 Rang. 236. 

(3) A, 1. R. 1929 Rang. 129=>7 Rang. 374. 

(1) A. I. R. 1928 Rang. 320=6 Rang. 203, 
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ruling actually decided a little explana- 
tion is necessary. 

It was held in Ma On Pe v. Ma Nyien 
Kin (5), that the burden of showing that 
a transaction which on the face of it is 
operative as a transfer of property was 
not intended so to operate is on the 
person alleging it, that is, the plain- 
tiff in this case, if he challenges the 
transaction. 

This is the view of the burden of proof 
which was taken by their Lordships of 
the Frivy Council in the case of Maung 
Po Kill v Maung Po Shein (6). This 
question of burden of proof is not affected 
by the prevalence or otherwise of benami 
transactions in a couatry. Where once,| 
however, the person who alleged that 
a transaction is benami proves that he 
paid the purchase money, the law so far 
as Hindus and Mahomedaus are con- 
cerned raises a presumption that a pur- 
chase in the name of a son or wife raises 
a contrary presumption, namely that it 
was intended as a provision for the wife 
or child. These presumptions are not 
due to any peculiarity of the laws of the 
country, but are merely a judicial re- 
cognition of the well known usage of 
the people. In India, it is quite common 
for a person to buy property in the name 
of his child or wife without any parti- 
cular object or motive. In England on 
the other hand, when a person buys 
property in the name of his child or 
wife, in the vast majority of cases it is 
because he intends to make provision 
for his wife or child. That this is the 
ground of the presumption is quite clear 
from the fact that even in English law 
property purchased in the name of a 
stranger raises no such presumption and 
the person in whose name the property is 
purchased holds in trust for the person 
who advanced the purchase money. In 
Burma on the other hand, as pointed out 
in the ruling referred to and certain 
other rulings there is no prevalent usage 
of purchase of property without any 
rhyme or reason in the name of the wife 
or child, but there are many oooasions 
where property is purchased in the name 
of a wife or child with some parbioular 
object or motive. When therefore a 
Barman husband or father who hai pur- 
chased property in the name of his wife 
and c hild produoea no evidence that h e 

(6) First Appeal No. 36 ol 1026. 

(6) A.I.R. 1926 P. 0. 77=4 Rang, 518, 
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advanced the purchase money, be does 
not stand in the position of a Hindu or 
iMahomedan, in whose cases the law 
'raises a presumption of benami. He has 
to show further with what particular 
objecb or motive he purchased the land, 
before the Court can decide, whether the 
property purchased was a benami trans- 
action or not. This is all that was in- 
l^euded to be laid down in that ruling. 
This is clear from the last paragraph of 
the judgment which appears in p. 212 of 
the report. 

Turning to the facts of this case, when 
the property was purchased, the person 
in whose name it was purchased was a 
boy at the time. He admittedly did not 
advance the money which was actually 
advanced by liis parents. A presump- 
tion of advancement in his favour is 
countered by the fact that there were a 
number of other children for whom no 
provision was made by the parents. The 
question then for consideration is whe- 
ther the couise taken by the parents 
referred to in the judgment supports any 
presumption that the purchase in Maung 
Fan 13yu’s name was intended as an ad- 
vancement for him. 

The evidence on this point is that 
Maung Pan Byu was cultivating the land 
fora long tune. This is quite consistent 
with the ownership of the parents be- 
cause be is working the paddy holds of 
his parents. Moreover, he also cultiva- 
ted paddy fields of liis parents other than 
the one in dispute. 

The next point is that tax was being 
paid in Maung Pan Byu’s name right 
through. This is nothing whatever, be- 
cause since the property is in Maung 
Pan Byu’a name, his parents would 
naturally pay the tax in his name. There 
is some evidence that at Maung Pan 
Byu’s marriage, his parents stated that 
ha (Maung Pan Byu) was the owner of a 
piece of land. It is unnecessary to dis- 
cuss the evidence at any length which 
to my mind is not very convincing, but 
assuming that Maung Pan B^u’s parents 
who made such a statement, namely that 
he was the owner of a piece of paddy 
land, it cannot be read as an implied re- 
cognition of Maung Pan Byu’s ownership 
of this piece of land. Such a declaration 
is too weak to raise any inference that 
the boy was intended to be a beneficial 
owner of the piece of land. These are 
the points against the case of the defen- 
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dant and she in her evidence states that 
the property was purchased in the name 
of Maung Pan Byu because an astrologer 
told appellant that no paddy land should 
be accepted in their own name. This 
strikes me as being a very likely explana- 
tion. It must be remembered that the 
parties are Taungthus, who are very 
superstitious and if an astrologer tells 
them what to do, I have not the least 
doubt that they would act upon the 
advice of the astrologer. 

In the judgments of the lower Courts, 
this was considered to be an unlikely 
explanation, and it was asked why then, 
should the property be put in Maung 
Pan Byu's name and not in that of any 
other children, but it has to be put in 
some child's name. 

Prom a consideration of the whole of 
the evidence, I have come to the conclu- 
sion that the defendant Ma Sa has made 
out a case that the original transaction 
was benami and that the property was 
pub in Milling Pan Byu’s name without 
any intention of conferring beneficial 
ownership upon him. If that is so, no 
question of the validity of the transfer 
by Maung Pan Byu to his parents arises 
because Maung Pan Byu is only putting 
in his parent’s names what already was 
their own property. For these reasons, 
I set aside the judgment and decree of 
the lower appellate Court and dismiss 
the plaintiff’s suit with costs in favour 
of the defondant-iippellant in all three 
Courts. 

R.M./n.K. Appeal allowed. 
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Mauno Ba, J. 

Ma Kyaii — Appellaut. 

V. 

Maung Min Din and another — Res- 
pondents. 

Second Appeal No. 141 of 1929, Deci- 
ded on 6th August 1929, against decree 
of Dist. Judge, Yamebhin, in Civil Ap- 
peal No. 2-A of 1929. 

Tranifer of Property Act, S. 54 — Scope. 

The sale of immovable property of the value 
of less than Bs. 100 can be oiTaoted by mere 
delivery of property. But if a deed is execu- 
ted it must be registered and if it is not re- 
gistered no legal title passes under it. 

[P 2G0 0 1] 

Po Aye — for Appellant. 

Wellington — for Respondents. 


Ma Kyan V. Maung Min Din 
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Judgment. — The suit land originally 
belonged to Ma E. Appellant is her 
granddaughter. She is dov 7 in posses- 
sion after having obtained it by a suit 
under S 9, Speoifio Eelief Act. The 
respondent sought to oust her from such 
possession, relying upon their title 
derived from Ma E's son-in-law Aung 
Baw under an unregistered sale-deed, 
Ex. B, dated 28bh Doooinber 1927. Ho 
was given a decree for possession. Both 
the Courts below have overlooked the 
law governing the ease. Though the 
value of the property sold is less than 
100 the sale deed requires to be register- 
ed uuder S. 61, T. P Act. Of oourse the 
sale oould have been effected without 
any deed and 'by mere delivery of the 
property. Since a deed was executed, 
it must be registered and since it was 
not registered no legal title passes under 
it. The claim based upon such deed 
must fail. The decrees of the Courts 
below are set aside and the suit dismis- 
sed with costa thoughout. 

P,N./R.K. Suit dismissed. 
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Otter, J. 

Maung Tha Nyo and Co. — Appel- 
lant. 

V. 

Ma Un Ma Pru and others — Eespon- 
dents. 

Special Second Appeal No. 364 of 
1928, Decided on 18bh February 1929, 
from Dist. Judge, Akyab, in Civil Appeal 
No. 26 of 1928. 

(a) Burma Regiitration of Buiineis Names 
Act (1920), S. 3 Proviso — Proviso refers 
to S. 3 (c). 

The proviso refers baak to S. 3 (o) for in it 
is found the only rofecenae to a change or 
addition to a name. [P 201 0 1] 

(b) Burma Registration of Business Names 
Act (1920), S. 3 (b) and S. 5 (1) — Arka- 
nese carrying on money lending business 
in his own name — After his death his 
widow carrying on same business under 
old narne with “ and Co " added — Mort- 
gage entered in business name — Registra- 
tion effected but widow's children shown 
as partners when they were not — Suit on 
mortgage by widow — Case falls under S. 3 
(b) and as plaintiff widow was under 
disability provided in S. 5 (1) her suit must 
fail. 

Oue Maung Tha Nyo carried on a money 
lending business in his own name. After 
hie death hie widow carried own the same 
buBineag nndei the style of Maung Tha Nyo 
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& Go. She entered into a mortgage and 
the mortgagees were described as Maung Tha 
Nyo & Co. Tnen a registration was ef- 
fected but the names of parties were shown as 
the name of the widow together with her 
children though the childrco were not part- 
ners. She brought a suit on tho mortgage. 

Held : that S. 3 (proviso) did not apply to 
the case as it fell under S. 3 lb) and as the 
busiuess was not carried on in the true name 
and that as the plaintiff widow was under 
tha disability provided by S. 5 (1) her suit 
mu«^t'fail. [P 2Gl C 9] 

Held fiirthei ; that she might bring fresh 
suit after registering in accordance with the 
Act. [P 2610 2] 

Lambert — for Appellant 

Sein Tun Aung — for Eespondenta. 

Judgment. — This is an unfortunate 
ease. This suit is upon a mortgage. 
The only point of apparent substance 
taken on behalf 'of the defendants has 
been that in consequence of provisions 
of tho Burma Registration of Business 
Names Act of 1920 tho plaintiff firm is 
unable to enforce their claim against 
the defendants This point was not 
taken in berms in the written statement 
but it was argued in both lower Courts 
unsuccessfully in the Sub- Divisional 
Court but with success in the District 
Court. The short facts are that a man 
called Maung Tha Nyo carried on a 
money-lending business in his own 
name till he died on 8th February 1921. 
Since his death the widow Ma Ilia Ma 
Rhine has carried on and still carries 
on the same business under the style 
of Maung Tha Nyo & Co On 10th May 
1924 the mortgage in suit was entered 
into, the mortgagees being described as 
Maung Tha Nyo * Co. The Act in ques- 
tion had come into force on Isb June 
1923. 1 may observe at once that the 

drafting of the Act leaves much to be 
desired It is described in the pre- 
amble (whioh oE course does not form 
part of the Act) as an Act to make provi- 
sion for the Compulsory Registration 
of Business Names : 

Section 3 of the Act is as follows : 

Subject to provisions of this Act : 

(a) " Every firm having a place of biisineaB 
in BQy area Co which this Aob extends and 
carrying on buBineBS therein under a business 
name which does not coDSisb of the true 
names of all partners who are individuals 
and the corporate names of all paituera who 
are oorporations ; 

(b) every individual having a place of 
business in any area to which this Act ex- 
tends and carrying on business therein under 
a businesB name which does not consist of 
his true name ; 
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(o) Every individual or firm having a 
place of buaineas in any area to which thia 
Act QxteaJa, who or a lAcrubor cf which has 
either before or after the paiaiug of thia Aob 
changed or added to hia name except in the 
caae of a woman in oonaequence of marriage 
shall be regiatarad in accordance with tha 
proviaiona of bhia Act. ” 

Aai the following proviso is then 
enacted : Provided that : 

“ (1) Where the change or the addition 
merely indicatoa that the buaineaa ia earned 
tn lu aucceaaion to a former owner of tho 
buBinesB, chat change or addition shall not 
of itaelf render registration nocosaary. " 

It is said that S. 3 (bj and perhaps 
S. 3 (a) have been infringed for whan 
on 3rd June 1924 a registration was 
effected by a mistake the names of par- 
ties were shown as Ma Hla Ma Rhine 
together with each of her ten children. 
It should be siid that the family is an 
Arkanese family and the business is 
carried on in Akyab. There is no doubt 
of course that a technical breach of S. 3 
(b) occurred if that section applies to 
the die. 

It IS said by the plaintiff, however, 
that the proviso (l) applies, and that 
registration is unnecessary. It is not 
easy to see exactly what tho proviso ia 
intended to mean. It ia clear, however, 
that whatever its meaning it only refers 
back to Bub-S. (c), S. 3, for in it ia 
found the only reference to a change or 
addition to a name. There are more than 
one point of dilhculty with regard to 
the wording of the subsection, e. g., it 
is not clear how far the subsection ia 
intended to be retrospective. But in 
the pres nt case I cannot see that the 

change or addition ” contemplated 
took place. The only " change ” was 
in name of the " business " Ma Hia 
Ma Rhine did not change her name and 
the word " firm" is defined as meaning 
an uninoorporate body (a) of two or 
more individuals or (b) one or more in- 
dividuals and one or .more corporations 
who have entered into partnership with 
one another with a view to carrying on 
business for profit. Thus I think S. 3 
(b) must apply without qm.lifioabion for 
there is no doubt Ma Hla Ma Rhiue car- 
ried businesB under a name which did 
not oonaisb of he# true name. 

It becomes necessary therefore to see 
what the Act says is to be the effect of 
these matters. S. 5 is as follows : 

'Wheie any firm, oorporafcion or individual 
by thia Aot required to furniah a atatemenb 
of parbioulara or of any change in partioulara 


shall have made default in ao doing then the 
lighba of that defaulter under or arialng out 
of p^ny '!cntrjiCt midc or or.tsrod into by or 
on behalf of auch defautlor in relation to the 
budineaa iu roapeot to tho oarryiug on of 
which particulara wore required to be fur- 
nished at any time while he is in default can- 
not bo onforoeable by auib or legal proceedings 
either m the buainoaa name or obherwiae. " 

I would observe that nowhere in the 
Act is there any provision requiring a 
firm etc , to furnish a statomont of 
particulars. All tho Aob requires ia 
* regiabiation in accordance with the 
provisions of this Act. *' It is true 
there is a penalty laid down by S. 6 (b) 
in the case of a person who furnishes 
particulars which he knows or has rea- 
son to believe are false. Bub the Act 
neither says “ particulara " are to be 
furnished, nor of oourso what particu- 
lars are to be furnished Moreover the 
words *' default ’* or * defaulter ** are 
not defined. 

It ia said by the appellant that she 
has done all that she is required to do 
viz., she has furnished " partioulara. " 
But these ' partioulara ’’ are ioacourate 
for the children are not partners and 
although there is no clear provision re- 
quiring particulars or oorroct particulars 
that such are required may be inferred 
from Ss. 3 (a) and 6 (L) (b) of the Aot. 
That being so the plaintiff was at all 
material times under the disability 
provided for by S. 5 (1) of the Act and 
upon purely technical grounds her suit 
was correctly dismissed. So far as l am 
able to judge, however, Ma Hla Ma 
Rhine acted honestly throughout and 
with a genuine endeavour to comply 
with the Registrabion Act. I observe 
that she did apply bo tho District Judge 
for a remand of the case in order that 
she might apply to the Court for relief. 
I observe also that this application was 
refused. I do not understand what was 
the reason for this refusal, and the 
learned Judge merely states that he sees 
no reason to remand the ease as a fresh 
suit will nob be barred. That being the 
view of the leirned Judge I think the 
best course for the plaintiff is to regis- 
ter in accordance with the Aot (and this 
1 am told she has done) and bring Qi 
fresh suit Her appeal therefore for the( 
reasons 1 have have given must be dis- 
missed but in the special circumstances 
of this case the appeal is dismissed 
without costs. 

P.N./r.K. 


Appeal dispiissedm 
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Mya Bu, J. 

Po Naw and another — Appellants. 

V. 

Maung Ba Chit — Bespondonb. 

Special Second Appeal No. 241 of 1929, 
Decided on 26th July 1929, from decree 
in Civil Begular No. 96 of 1926. 

Evidence Act, S. 92 — Surely bond — Word- 
ing not lupporting that lurety was not liable 
for decretal amount — Surety told that he wai 
for appearance only — Application for lurety 
supporting him — Release order vague — Evi- 
dence held admissible to prove that execu- 
tion was under mistake. 

Tho wording of the -surety bond did not 
support a person’s aoutention that ha did not 
sign a bond for payment of the amount but 
for his appoaranoe and payment of the amount 
only on failure to produce him, The ovideuco 
showed that though the bond was read out 
to the person, he was told that 'he was surety 
for the appearance. The person had offered 
himself co be a surety by an application in 
which he stated that as tho judgment-debtor 
would bo produced he placed the properties 
mentioned therein as security, Tho order for 
the release of the j'udgment-debtor was vague. 

Held', that though ordinarily the wording 
of the bond could not be allowed to be con- 
tradicted there was ample ground for holding 
that the bond happened to be executed under 
a mistake as to its real purport, [P-S62 0 2] 

Janabali — for Appellants. 

Kyaw Zan — for Respondent. 
Judgment. — The respondent, Maung 
Ba Chit, obtained a money-decree against 
one Maung Tha Hto in Civil Begular 
No. 96 of 1926 of the Township Court of 
Paan and made a verbal application for 
the execution of the decree under 0. 21, 
B. 11, Civil F. C., by arrest and impri- 
sonment of the judgment-debtor. The 
judgmeat-debtor then expressed a desiro 
to prefer an appeal and to be released to 
enable him to have an opportunity of 
doing so. The Court ordered that he 
might be released if ho furnished suffi- 
cient security. The present appellants 
offered themselves to be sureties by a 
petition in which they stated that, as 
the judgment-debtor would be produced 
before the Court on the date fixed, they 
placed tha properties mentioned therein 
as security. Their suretyship was ac- 
cepted and they executed a security bond 
and it is in this security bond that tho 
respondent seeks to require the payment 
of the decretal amount from the appel- 
lants, because, although they were able 
to produce the judgment-debtor in Court 
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when required, the latter was unable ta 
pay the amount. 

The appellant’s case is that they never 
signed a bond for payment of the decre- 
tal amount on the judgment-debtor'^ 
failure to pay the same, but that they 
executed a bond for the appearance of the 
judgment-debtor in Court, whenever he 
was required by the Court, and for pay- 
ment of the decretal amount in the event 
of their failure to produce the judgment- 
debtor when the latter’s appearance was 
required by the Court. The wording of 
the bond does not support the appel- 
lant's case, bub it is clear from the state- 
ment in their petition offering security 
and the evidence of the Head Clerk and 
Bench Clerk of the Township Court, that 
the appellant executed the bond in the 
belief that it was a bond for the pro* 
duction of the judgment-debtor when- 
ever they were required to do so, and ta 
be liable to pay the decretal amount in 
the event of their failure to produce the 
judgment-debtor. 

The evidence of the Head Clerk andl 
the Bench Clerk clearly shows that al- 
though the bond was read out to them, 
the appellants were told that they were 
sureties for the appearance of tho judg- 
ment-debtor. Ordinarily it would be 
difficult to give any substantial weight 
to such evidence and allow the wording 
of the bond itself, which was before the 
parties to be contradicted. But in this 
case, judging from the vagueness of the 
order for the release of the judgment- 
debtor on furnishing security, which ap- 
pears to me to have in fact been written 
after the bond was executed, and the 
definite offer made in the application forj 
the production of the judgment-debtori 
on the date fixed by the Court, there is* 
ample ground for believing in the truth 
of the story that the bond happened to 
be executed under a mistake as to its 
real purport. 

The clerks of the Court should not 
have made use of ‘the .form on which 
this bond was printed, but from tho 
mere fact that they did .make use of thia 
form, it is not sufficient to say that their 
evidence in the present proceedings is 
false, for it might most..probably be due 
to their ignorance of the proper terms in 
which the sureties’ undertakings should 
have been couched, or, in other worda» 
their inoompetenoy or neglect. The caso 
appears to me to fall within the proviso 
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to S. 92, Evidence Act. The appellsints 
cannot be called upon to pay the decre- 
tal amount unless and until they failed 
to discharge their obligation to produce 
the judgment-debtor when required by 
the Court. This oliligj.tion appears to 
have been fulfilled, because, when execu- 
tion was taken out, it was taken out 
both against the judgment-debtor and 
against the sureties, the judgment- 
debtor duly appeared in Court. For 
these reasons, I allow this appeal, set 
aside the order of the District Court, 
and restore that of the Township Court. 
U Kyaw Zan for the respondent pleads 
that he should not be saddled with 
costs, because everything was due to the 
mistake made by the oilicer of the Court. 

I make no order as to the costs of this 
appeal. 

P.N /r.K. Appeal alloxced. 
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Otter, J. 

Foniyne & Co. — Appellants. 

V. 

S. C. Appan7ia — Respondent. 

Second Appeal No. 630 of 1928, Deci- 
ded on 20th June 1929, from decree of 
Dist. Judge, Amherst, D/- 5th Septem- 
ber 1928. 

Evidence Acl, S. 101 — Plainliffi suing de- 
lendanls for sum of money said to be due 
to him in respect of labour supplied to them 
and producing document signed by partner 
in defendants' firm saying balance claimed 
was due to him — Onus is on defendants to 
show that document which amounted to ad- 
mission was obtained under circumstances 
not legally binding. 

PlaiDtiU auod dofendants /or recovery of a 
.sum of money said to bo due to him in respect 
of labour supplied to them. Ho alleged that 
accounts of labour supplied were settled and 
the sum of money was found duo to him and 
produced a document signed by a partner in 
defendants’ business saying the balance 
claimed in respect of labour was duo to plain- 
tifi : 

Held : that it was an admission and it was 
for the defendants to prove that such an ad- 
mission was obtained from them under oir- 
oumstances which would prevent ics being 
legally binding upon them ; A. I. R. 19‘27 
Rang. 318, Cons, and Dist,, A, I, R. 1925 Lah. 
d71, Rel. on, [P 264 G 2] 

A. B. Banerjee — for Appellants. 

M. M. Baft — for Respondent. 

Judgment. — This is an appeal against 
a judgment and decree of 5th September 
1928 passed by the District Court of 
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Amherst, setting aside a judgment and 
decree of the Sub-Divisional Court of 
Moulmein. The plaintiff (respondent) 
sued the defendants (appellants) for the 
recovery of Rs. 3,434-5-0, said to be due 
to him on account of labour supplied to 
the defendants up to July 1927. In 
para. 1 of the plaint, it was alleged that 
the accounts of labour supplied were 
settled and a sum of Rs. 3,434-5-0 was 
found due, and a document Ex. (A), was 
annexed to the plaint in the following 
terms : 

" Due to Appanna, balance Ks. 3,434-5-0 for 
labour up to July 1927." 

Signed over one anna stamp. 

" For Pro Fontyne & Co., 

H. E. Stephenson 3-8-1027." 

The defendants by their written state- 
ment stated inter alia that they denied 
any settlement of account, and also that 
a sum of Rs 3,434-5-0 was then found 
due. They further alleged that in conse- 
quence of a misrepresentation by the 
plaintiff to Mr. H. E. Stephenson (a 
partner in the defendant’s business) the 
former obtained the acknowledgment I 
have set out above. Certain issues were 
apparently prepared by both sides, and 
on 23rd June 1928, those prepared on 
behalf of the defendants seem to have 
been approved by the then Sub-Divi- 
sional Judge. On 12th July, however, 
it appears that the following issues were 
settled after examination of parties ; 

(1) Was the sum of Rs. 3,434-5-0 due 
to the plaintiff ? 

(2) If not, did Mr. Stephenson grant 
the acknowledgment on the plaintiff’s 
misrepresentation ? 

It is clear from the judgment of the 
lower Court that it was upon these 
issues that the trial proceeded. By a 
diary order dated 20bh July 1928, it is 
plain that when the case was called on, 
both parties were represented by their 
advocates. It is also plain that both 
sides confined themselves to the plead- 
ings, and did not cite any witnesses, nor 
do they appear to have argued, and the 
matter was left to the Court. By his 
order of 23rd July 1928, dismissing the 
case, the Sub-Divisional Judge stated 
that the advocate for the plaintiff had 
said that he would not examine any 
witnesses if the defendant firm did not 
examine any and he went on to say that 
as both counsel ; 

" agreed that case be decided on the pleadings 
aa they cannot agree on whom the burden of 
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proof lies. 2 P. Wa. and 2 D. Ws. are 

waived and disobarged." 

The matter was then apparently " left 
entirely in the hands of the Court.” 
The learned Sub-Divisional Judge was 
of opinion that, as the burden of proof 
wasupon'the plaintill upon the first issue 
and as the defendants denied that any- 
thing was due, the plaintiff had failed 
to discharge the onus, which was upon 
him. In the District Court, however, 
to which the plaintiff respondent ap- 
pealed, the learned District Judge in a 
careful order reversed the order of the 
lower Court and passed a decree in 
favour of the plaintiff for the amount 
claimed with coats. 

In that Court, as also before mo, the 
only question was whether the plaintiff 
was entitled to succeed upon the ground 
that in view of tho admission by the 
defendants that the acknowledgment 
(Ex. A) had been signed on their behalf, 
the onus of proof was shifted to them, 
and that as they called no evidence, the 
plaintiff was entitled to judgment upon 
the prima facie case set up upon the 
pleadings. It is conceded I think, that 
if Ex. (a) may be regarded as an admis- 
sion of liability by the defendants, the 
order of the District Court was correct. 
It is said, however, that as tho case for 
the plaintiff was based upon a settle- 
ment of accounts between the parties, it 
was incumbent upon him to prove such 
settlement, and it was also suggested 
that Ex. A, partly because it was said to 
have been given as a result of such a 
settlement, and partly I think from its 
terms, cannot be regarded as such an ad- 
mission of liability as would in law place 
upon the defendants the onus of disprov- 
ing liability 

The case of Hoe Moh v. I. M. Seedat 
(l) is relied upon on behalf of the defen- 
dants. That was a suit on promissory- 
note, and the defendant, though admit- 
ting his signature denied that the 
amount claimed was due and stated that 
he had signed a blank note upon which 
figures denoting a lesser amount ap- 
peared. It was held that as the defen- 
dents had specifically denied a promise 
to pay the sum named, the burden of 
proving the loan rested upon the plain- 
tiff. It seems bo me that this case may 
be distinguished from the present case, 
for if Ex. (AJ can be construed as an ad- 
“(irAT I .'R^1927 Ran g . ^319"^“ Ra^7 5277 
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mission of liability (or a promise bo pay) 
it clearly covers the whole amount 
claimed by the plaintiff. From a peru- 
sal of the judgment in Hoe Moh's case 
(1), it seems to me that had the defen- 
dant there in addition to admitting 
signing the promissory note admitted 
that the figures representing the amount 
claimed appeared upon it, the decision 
would have been otherwise. 

The Full Bench decision in the case of 
Bam Chand v- Chhunnumal (2) was re- 
lied upon by the plaintiff. In that case 
the alleged admission was an admission 
regarding receipt of consideration and 
not a direct admission of liability. The 
example given at p. 473 {of 6 Lah,) of 
the report seems to me to bear upon the 
present case. The learned Chief Justice 
said ; 

“ If A sues B for money duo on a document, 
the burden of proving the existence of facts, 
upon which the legal liability of B depends 
lies on A. When A has proved the execution 
of the duoumont by ii, x x x x x and the docu- 
ment contains an acknowledgment of the 
receipt of consideration, it is the duty of B to 

show that wbab ho himself admitted 

was as a matter of fact false and that he did 
not receive the consideration.” 

At p. 475 {of 6 Lah,) of tho report, 
the learned Chief Justice also said : 

" Nor IB there any valid reason in principle 
for drawing a distinction between an admis- 
sion in a registered deed and that contained 
ill an unregistered document, in so far as the 
question of onus probandi is concerned. In 
both cases the person denying consideration 
is confronted with his own admission, and it 
is for him to prove that it was falsely made." 

1q the present case, therefore, it seems 
to me that it may well be successfully 
argued that the person denying liability 
is confronted with his own admission of 
liability and it follows, therefore, that 
it is for him to prove that such au ad- 
mission was obtained from him under 
oiroumstances which would prevent its 
being legally binding upon him. If I am 
right in my view on these authorities, the 
only question then on this part of the 
case is whether Ex. (^) oan be construed 
as a plain admission of liability. Upon 
its wording I have no doubt it can, and 
for the amount claimed The matter 
does not quite rest here, however, for, 
as I have previously indicated, Mr. 
Binerjee on behalf of the defendants (ap- 
pellants) argued that, as the decision of 
the case rests upon the settlement of 

!■ 1925 Lah. 471=6 Lah. 470 

(P.B.). 
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«ocountB and that as Ex. A, is only al- 
leged to have been given as a result of 
such settlement, it was incumbent upon 
the plaintiH'-respondent to prove by 
other evidence that a settlement in fact 
was come to 

It is clear that Ex. A is in itself not 
an admission that a settlement of ac- 
counts had taken place. On the other 
hand it is by no means clear to mo that 
the present suit could be described as 
one upon a settlement of accounts, or in 
other words according to English pro- 
cedure, as an action upon an account 
stated. It does not appear that it is 
necessary to decide this point, however, 
for upon the pleadings the suit may, in 
my view, be properly described and I 
think was, a suit for money due in respect 
of labour supplied. It is possible 
that it may also be a suit upon a settle- 
ment, hut I think it makes no difference. 
If I am right in this, tlxero can bo no 
doubt at all that if Ex. A is an admis- 
sion of liability, as I hold it is, it is an 
admission that the amount claimed is 
due in respect of labour supplied. That 
being so, 1 cannot help coming to the 
conclusion that the decision of the Dis- 
trict Court that a prima facie case had 
been established in the lower Court by 
the plaintiff is correct. 

Being of that opinion the next ques- 
tion is whether the judgment in favour 
of the plaintiff should be allowed to 
stand or whether I should send the case 
back to the lower Court in order that 
the defendants ^lay have an opportunity 
of establishing their case. I was at first 
inolined to take this latter course upon 
the giound that it would appear from 
the diary order I have quoted, that it 
was by agreement between the advocates 
concerned that no evidence was called 
on either side. This may have been so, 
though from the judgment of the Sub- 
Divisional Court this may not be quite 
so clear. I observe, however, that on 
behalf of the defendants two witnesses 
were in fact present, but they were dis- 
charged. This of course was done before 
the Sub-Divisional Judge passed his 
order, which he seems to have done 
later in the day. There was no obliga- 
tion, however, upon either advocate to 
come to the agreement I have referred 
to, or to discharge hia witnesses. In my 
view the ordinary procedure ought to 
have been followed and the Judge should 


Rangoon 265 

have been asked to decide the prelimi- 
nary point as to onus of proof. Having 
decided it, the case should have pro- 
ceeded, and the matter dealt with, if ne- 
cessary, upon the pleadings. Further- 
more it might also well bn argued that 
as the parties agreed to a trial upon the 
pleadings and as I hold that in these 
oircumstances the plaintiU should suc- 
ceed the matter should rest there The 
appeal must, therefore, bo dismissed with 
costs and the order of the District Court 
must stand. 

P.N./k.K. Appeal dismissed. 
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IIeald and Mya Ba, JJ. 

and suhse(iuei}tly 

IIeald and Ottkh, JJ. 

Ma On Thin — Appellant. 

V. 

Ma Ngive Yin and another — Respon- 
dents. 

First Appeal No. 237 of 1923, Decided 
on 25bh April 1929 from judgment of 
District Court, llanthawaddy, in Civil 
Regular No. ^6 of 1927. 

(a) Civil P. C., O, 41, R. 20 — Neither ap- 
pellant nor respondentB deriving claim 
touching dispute in appeal from party not 
joined in appeal — Decision of appeal not 
injuriously affecting interest of that party 
under decree appealed egainst — Such party 
is not necessary to appeal. 

Where neitbor tihe appellant nor the respon- 
dents derive thoir claim in respect of the 
dispute in appeal from a party to suit but not 
joined in appeal and from the nature of the 
appeal itself It is evident that either the 
success or the failure of the appeal will in no 
way injure the interest acquired by the party 
under a decree appealed against such a party 
is not a necoBsary party to the appeal : A I, 
n. l'J27 V C. 252. IM, [P 267 G 1 ] 

(b) Buddhist Law (Burmese)— Children of 
first marriage taking share of inheritance 
on second marriage cannot inherit property 
inherited by father after their molher'i 
death and before or after second marriage. 

The children of the first marriage who have 
already talien their share of inheritanoe on 
the occasion of the second marriage have no 
olaiiii to inhontanco in respect of property 
inheri'ied by their father after the death of 
their mother and before the second marriage ; 
nor can they have any share in respect of the 
property inherited by their father after the 
second marriage which becomes the lettetpwa 
property of that maniage : A. I. Li l‘)21 P. C, 
B8, Rtl. 071 ; A. I. R. 1926 Ranq. 23, A’apZ. and 
D%sL [P 2G0 0 2] 

Ba Thein (1)— for Appellanb. 

Hay — for Respondents. 
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Heald and Mya Bu, JJ . — The learned 
counsel for the respondents has raised a 
preliminary objection contending that 
the appeal is incornpetent for non-joinder 
of a necessary party and should therefore 
be dismissed The appeal is against the 
preliminary decree in an administration 
suit filed on behalf of a minor plaintiff 
named Ma Iltwe Sein (now deceased) 
against the appellant, Ma On Thin, and 
the respondents, Ma Ngwe Yin and 
Ma Nyun, for administration of the 
estate of U Mya, deceased The respon- 
dents are the issue of U Mya’s first 
marriage. After the death of their 
mother Ma Thaw, U Mya gave them half 
of the properties of the first marriage. 
He then married his second wife Ma The 
Myit and the plaintiff Ma Htwe Sein was 
born to them. Ma The Myit also prede- 
ceased U Mya. Thereafter y Mya married 
the appellant and died a few months later 
on 5th July 1927, leaving the appellant 
onciente and she subsequently gave birth 
to a son. 

In the lower Court there was no dis- 
pute as to the heirship of the parties. 
The only issue was : 

"To what shares are the parties respectively 
entitled in the estate of U Mya deceased ?" 

In view of the partition between U 
Mya and the respondents of the properties 
of the first marriage, the Court held on 
the authority of the rulings in the oases 
of Ma Toke v. Ma U Le (1) and Ma Htay 
V. U Tha niine (2), that the respondents 
were not entitled to any share either in 
the remaining properties of the first 
marriage or in the joint properties of the 
second and third marriages. The Court 
went on to fix the shares of the plaintiff 
and the appellant respectively in these 
properties ; and in the absence of any 
dispute and practically in accordance 
with the unanimous opinion of the Court 
and the counsel appearing for the respec- 
tive parties, the Court found that the 
three parties as representing three fami- 
lies were entitled to one-third each in the 
properties inherited by U Mya after the 
death of his first wife. 

The preliminary decree made in accor- 
dance with the judgment declared; 

(l) that the plaintiff was entitled to 
three-fourths share in the properties of 
the first and second marriages, one-eighth, 
share in the properties, if any, of the 

(1) A. I. R. 1924 Rang. 71=^1 Rang. 467. 

(2) A. 1. R. 1925 Rang. 184^2 Rang. 649. 


Ma Ngwe Yin 1929 

third marriage and one-third share in 
the inherited properties of U Mya ; 

(2) that Ma On Thin, defendant 1 
(now appellant) was entitled to one- 
fourth share in the properties of the first 
and second marriages, seven-eighths share 
in the property, if any, of the third 
marriage and one- third share in the pro- 
perties inherited by TJ Mya ; and 

(3) that Ma Ngwe Yin and Ma Nyun, 
defendants 2 and 3 (now respondents) 
were entitled to one-third share in the 
properties inherited by U Mya. It was 
ordered that .'i commissioner be appointed 
to find out inter alia what the inherited 
properties were and what the properties 
of the first, second and third marriages 
respectively were. This decree bears 
date 30th June 1928. 

The appellant filed the present appeal 
on 12bh September 1928 only as against 
the respondents merely objecting to tho 
declaration in the preliminary decree in 
the latter's favour, valuing the appeal at 
Rs. 2,000 "being one-third share in the 
inherited property" but without joining 
the plaintiff either as an appellant or as 
a respondent. It may be pointed out 
that the minor plaintiff, Ma Htwe Sein, 
died on 1st August 1928, that is after 
the preliminary decree and before the 
filing of the appeal. 

In support of his contention, the 
learned counsel for the respondents urges 
that the legal representatives of Ma 
Htwe Sein were necessary parties to this 
appeal and should have been joined as 
such, that the appeallant’s omission to 
join Ma Htwe Sein's legal representa- 
tives has deprived his clients of their 
right to take, if they chose, oross-objeo- 
tion adversely affecting the interest of 
Ma Htwe Sein or her legal representa- 
tives; that tho time limited for an appeal 
against Ma Htwe Sein having expired 
neither she nor her legal representatives 
can now bo joined ; and that tho whole 
appeal has for these reasons become 
incompetent. 

The learned counsel quotes the rulings 
iu the cases of V. P. B. V. Ghokalingam 
Ghetty v Singaram Ghetty (3) and 7. P. 
R, V. Ghokalingam Ghetty v. Seethai 
Acha (4). They refer to the same ease, 
the former being a decision of a Bench 
of this C ourt and th e la tte r being a deoi- 

(9) A. 1. R. 1925 Bang. 108=2 Rang. 641. 

(4J A. I. R. 1927 P. 0. 252=6 Rang. 29=55 I. 

A. 7 (P.O.). 
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sion of the Privy Council on appeal 
arising out of the same ease. In that 
case the plaintiff having bought from the 
Official Assignee property which had 
belonged to the insolvent sued several 
defendants for recovery of the property 
alleging that the transfer by the insol- 
vent to the first defendant and transfers 
by defendant 1 and other defendants to 
one another successively were all invalid. 
When the suit was dismissed, the plain- 
tiff appealed against the dismissal with- 
out joining defendant 1 as a respondent, 
at the time of the hearing of the appeal, 
which took place after the expiry of the 
period of limitation for such appeal, the 
plaintiff applied to join defendant 1 in 
whose absence the appeal could not suc- 
ceed. The application was refused on 
the ground that as defendant 1 held a 
decree against which an appeal was 
barred so far as he was concerned, he 
was not interested in tho result of the ap- 
peal within the meaning of O. 41, R- 20. 
It was also pointed out that under O. 41, 
R. 33 an appellate Court could add a 
defendant as respondent for the purpose 
of making a decree against him. 

In the present case the position of the 
plaintiff who has not been joined as a 
party to this appeal is quite different 
from that of defendant 1 mentioned in 
the above rulings. Neither the appellant 
nor tho respondents derived their claim 
in respect of the dispute in this appeal 
from the plaintiff as the respondents in 
those appeals did from defendant 1. 
From tho nature of the appeal itself, it 
is quite evident that either the success 
or failure of tho appeal will in no way 
injure tho interest acquired by the plain- 
tiff under tho preliminary decree and 
that therefore any such order as this 
Court may pass in this appeal may be 
passed without adversely or injuriously 
affecting tho interest held by the plain- 
tiff. For these reasons the plaintiff can- 
not in our opinion be said to be a neces- 
sary party to this appeal. 

We have not been shown any autho- 
rity for the view that it was incumbent 
on an appellant to join in an appeal a 
party who is unnecessary for the pur- 
pose of the appeal itself, in order to ena- 
ble the respondeat or respondents to 
take oroas-objection which may affect 
the interest of Buch'party. The objec- 
tion raised on behalf of the respondent 
does not appear to us to possess any 


merits. We consider that the appeal 
may finally be heard and decided as it 
stands. 

The learned counsel for the appellant, 
however, has no objection to bringing on 
record in this appeal tho legal repre- 
sentatives of the deceased plaintiff for 
tho purpose merely of satisfying the res- 
pondent. As pointed out above tho 
nature of tho appeal does not indicato 
any likelihood of a decree in this ap- 
peal affecting injuriously the estate of 
the deceased plaintiff acquired under 
the preliminary decree and at the pre- 
sent stage it is too early for us to say 
whether the decision in this appeal 
will affect the deceased plaintiff's estate 
benefioially. If the deoision does affect 
such estate benefioially the provisions pf 
O. 41, E. 33 may safely be taken ad- 
vantage of: see Jawahar Bano v. Shujdat 
Husain Deg (5). At this stage we do 
not consider it necessary or expedient 
to order the joinder of the deceased 
plaintiff’s legal representatives in this, 
appeal. We overrule the obiection 
raised on behalf of the respondents and 
direct that the appeal be heard on its. 
merits (The case subsequently came 
before Heald and Otter, JJ. and the fol- 
lowing judgment was delivered). 

Heald, J. — Respondents are children 
of one Maung Mya by his first wife, Ma 
Thaw, who died about 20 years ago. 
There is also a daughter, Ma Two Sein, 
by Maung Mya's second wife, Ma Tho 
Myit, who died about three years ago. 
Appellant was Maung Mya’s third wife. 
Ma Twe Sein, the daughter by the se- 
cond wife sued for administration of 
Maung Mya’s estate, and the Court mado 
a preliminary administration decree de- 
claring that she, Ma Twe Sein, was en- 
titled to three-quarters of the properties 
of the first and second marriages and 
to one-eighth of the property of the third 
marriage, and was further entitled to 
one- third share of certain property 
which was inherited by Maung Mya, 
that appellant Ma On Thin, the surviv- 
ing widow was entitled to a quarter of 
the properties of tho first and second 
marriages, to seven-eighths of the pro- 
perty of the third marriage, and to one- 
third of the inherited property, and thafc 
respondents, the children of the first 
marriage, who had admittedly received 

the share of inheritance i n respect of 

“(5M7 i7h 7T921 All. 367=43 All. 85. 
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the first marriage to which they became 
entitled by reason of their father's se- 
cond marriage, were entitled to one- 
third of the inherited property only. 

Neither of the parties to this appeal 
contests the correctness of the shares 
allotted to Ma Twe Sein, the 
daughter of the second marriage, but ap- 
pellant says that respondents ought not 
to have been given any share in the in- 
herited property, and that the share al- 
lotted to them ought to have been al- 
lotted to her, that is to say, she ought 
to have been given two-thirds of that 
property and respondents ought not to 
have been given any share of it It is 
oomnson ground that the properties in 
dispute wore inherited by Maung Mya 
after the death of his first wife Ma Thaw 
who was respondent’s mother, but it 
does not appear whether they were in- 
herited before or after the date of the 
second marriage. It is, however, said to 
have been agtead in tlia lower Court 
that it should bo assurnod that they 
were inherited in the interval after the 
death of the first wife and before the 
marriage with the second. 

The Learned Judge m the Inal Court 
said that the learned advocates who 
appeared for the parties were of 
opinion that oiich of the three sets 
of heirs, that is the cliilclren of the 
first marriage, the child of the socond 
marriage, and the surviving third wife, 
should each bo entitled to a one-third 
share of thoso properties, and lie gave 
]adgment accordingly. 

Appellant now says that the opinion of 
the learned advocates was mistaken, and 
that under Burmese Buddhist Law the 
children of the first marriage who had 
taken their shares of inheritance on the 
occasion of the second marriage have no 
claim to inheritance in respect of pro- 
perty inherited by their father after the 
first marriage had oorne to an end. 

There is so far as I know uo judicial 
authority directly on the point, the near- 
est approach to a decision on the matter 
being the case of Ma Thaung v, 31a 
Than (6J, which was nob cited to us by 
either side. In that case their Lordships 
of the Privy Council quoted a passage 
from Dhamathatkyaw as saying' ^ 

'^Afber the death of the hu9b!^nd, the wife 
partitions the property with her ohildreu and 

A.l.R. 19!24 P.O. 88=5 Rang. 175=5L Oal. 

374=51 LA. 1 IP.O.), 
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marriei again. On her death the children of 
her former marriage cannot claim from their 
Biepf.«ther any property which ahe took to the 
second marriage, became they have already 
obiainad their sharae. The eama rule applies 
when after the death of the wife the haeband 
macriea again after having given the children 
cheir respective sharei.” 

Their Lordships accepted that rule and 
applied it to a case, where before the 
second marriage the father had made a 
parDition of the properties of the first 
marriage and after the second marriage 
had carried on the family business, which 
was the subject matter of the partibiou, 
in partnership with the children of first 
marriage so far as ooncerned the shares 
which the children of that marriage re- 
ceived at the partition Their Lordships 
said that although there was no definite 
separation between the father and the 
children of the first marriage, the new 
manage was earned on quite indopendent- 
ly and separately from them. A verbal 
branslation of the pissige cited by their 
Lordships runs as follows 

"£f after the disath of tha husb.ind the wife 
dividas the proporbios that there are into son’s 
share and daughtor’s share and taking hoc 
own share marries another husband and than 
dies, and if the childrea say we ought to get 
the properties which went with oar mother, 
lot thorn not say bo. The intoc husband and 
ohihlron should have them bocause they (the 
- cbildruii of the first invnage) have already 
been given their own shares. If the mobhec 
dio, and the father give (their shares) to the 
childron and take a second wife and die in 
the time of tbn second wife, in the same way 
the children of the first marriage Bhall not be 
ontitlad to the property which wont with theic 
father." 

That passage, which as I have said.i 
was accepted by their Lordships of bhej 
Privy Council as a rule of Burmese Bud-| 
dhisb Law, would seem to settle the! 
matter in controversy in the present ap-i 
peal, since on the assumption that thel 
property in dispute was inherited by the! 
father after tha mother died and before 
the second marriage, that property would 
clearly be property which "went with 
the father" to the second marriage, while 
if in fact the property was inherited 
after the seooud marriage, it would be 
lettetpwa property of that marriage in 
which the children of the first marriage 
could have no share. 

Bat it is sought to distinguish tho pre- 
sent case on the ground that the childrea 
of the first marriage did not separate 
from their father, but Lived with him and 
their stepmother. Thera is no allegation 
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to that effect ia the pleadiags on which, 
apparently by consent, the preliminary 
decree was passed, but even if it were 
established that the children of the first 
marriage did continue to live with their 
father after the second marriage, I do not 
think that that (act would be sufficient 
to distinguish the case from Ma Tkaung*s 
case (6). where, as I have said, their 
Lordships pointed out that there was no 
dehnite separation between tha father 
and the children of the first marriage. 

Kaliance is placed on an obiter diotuin 
of mine in the case of Po San v Po Thet 
(7) (at p 44L o/ d Hang.) where I said : 

“I have no doubt that under tho old law 
joint living, that is a ooiitiiiuauae iii tha 
familv, was uacasaary for a coutmuaiici of 
rights in tha [auiily property, and that a child 
who took his share aud separated himself 
from tha family was regarded as haviug no 
further loterost m tha family property 
Maaussika and DyAjja in dealing with tha 
right to partition botwean children aucl tho 
stepparonc un the deith of tho parent maka 
the rigbb of the children of tho firiit m.irnago 
to share in the property of the second mar- 
riage dopendcut on their having aaaistud in 
tho acquisition of that propercy. that is nob 
having felt th '3 family, and Vamiana says 
that II the children of the first inarnago have 
taken their share on their parent s reinarnago 
they have no interest in the propjrty of tho 
BBOoud marriage, while the Dhaiumathate 
Gitei in S Jli of the Digest enunciate a sicni-’ 
lar principle. Hub it has been held in many 
oases aud very roccoily by tho Privy Ouiiiicil 
in Alaunj Dioe v. Khou UauHtj'Shein (8), that 
the re^uiremoiit of joinb-hving is now relaxed 
and that in the abience of actual separation 
from the family the right of inhontanco sub- 
Slats. It would seem to follow that oven if 
the auratha has taken his share on the death 
of a parent or on the remarriage of the survi- 
ving parent, he is still entitled to olaim a 
share on the death of the surviving parent or 
on the deaiii of thu stepparent unless sepa- 
raCion is proved or :a to be presumed ” 

Those romarka it will be noted applied 
to tbe share of the auratha son, m whobe 
case no question of separation from the 
family arose under the old Law sincj ho 
took the father's place in the family, and 
they would not apply with equal force to 
children who have taken their share of 
inheritance on Che surviving parent's re- 
marriage, since in the case of such chil- 
dren there is some initial presumption of 
an inteatiOQ to separate and not to regard 
themselves as members of the family of 
the second marriage, and in ally case such 
an obiter dictum carries no weight 

(7) A.I.a. 1926 Rang. 23=3 Bang. 438. 

(8) A.I.R. 1925 P.O. 29=3 Bang. 29=52 I.A. 

73 (P.O ). 


against a deoiaioo of the Privy Council. 
Beliauce is also placed on the secoud 
manner of partition " mentioned in 
Manugye (X-2) but that passage is cor- 
rupt, vide ruy ludgmont in the case of 
Shwe Ywet v. Tun Skein (9), and it does 
not refer to a case where the ohildron of 
the first Liiirnage have already received 
their shares. 

I know of no authority either in the 
Dhammathats or in the cases for the 
proposition that ohillren of a first mar- 
riage, who have already received their 
shares of tho property of tha marnuge of 
their parents ou tho remarriage of the 
surviving parent aie entitled to claim 
from the stepparent after the death of 
the surviving pareut any shaio of pro- 
perty inherited by tho surviving parent 
after tlie death of the parent either before 
or after tho second inarnago, and as the 
deoiBion of tho Privy Council in Ma 
Tkaung*}i case (G), Boema to mo to war- 
rant a finding that respondents, who are 
tho children of tho first marriago bavo 
no claim as against appellant, who ia the 
sLepmothor, in respect of property ia- 
hentoil by their father after the death of 
thoir mother, [ would allow tha appeal 
with costs and would alter the prelimi- 
nary decree pisaod by the lower Court so 
as to give appellant Ma On Tin two- 
tliirds of the lulientol proporty and to 
omit tho part of tho docreo which says 
"it lu further ordered that Ma Ngwo Yin 
and Ma Nyiia, ilerundAtitH 2 and 3, sru also 
ontitled to oiiu-third vliare in tho properties 
inharitod bv their father TJ (deceased) 

after the death of their mother Ma Thaw." 

I woul 1 note that thu reference in the 
dec TOO to the pro port ics of the first mar* 
iiago is of course bo the properties of 
that marriiigo winch were left after the 
children of that marriage had received 
thoir aharoa 

Otter, J. — I concur. 

P.N /ii K Appeal allowd. 

(9) A^.U. i‘J2L L.H. fjH=li“LVB.U. 199. 
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JlrujwN, J. 

A. K It M. M G T. Chetiy Firm — 
Appellants. 

V. 

Maung Tha Dm and another — Res- 
pondents. 

Civil Miso Appeal No. 92 of 192B, De- 
cided on Lst March 1929, against Judg- 
ment of Dist. Court, Pyinamana, in Civil 
Appeal No. 39 of 19^6 
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^ Civil P. C., S. 47 — Judgment-debtor 
paying certain amount towardi latiifaction 
of decree— Decree-holder not certifying pay- 
ment and executing whole amount due under 
decree — Judgment-debtor bringing luit to re- 
cover amount paid — Such suit ii maintain- 
able— Civil P. C., O. 21, R. 2. 

Where a jadgmenb-debtior paid a certain 
amount towards the satisfaction of a dacroe to 
the dacree-holdcr but the dacree-lioldor did 
not oortify or recognize the payment and took 
out execution of the whole amount duo under 
the decree and where^ the judgment-debtor 
brought a suit to recover the amount paid^ 
suoh suit is maintainable and S. 47 does not 
bar such suit as it is based on an alleged fail- 
ure of the decree- holder to oarry out his pro- 
mise of crediting the amount to his decree 
which though bearing on question as to satis- 
faction of decree is not directly a question re- 
lating to such satisfaction: A.I, R. 1923 Rang. 
88, Rel. un. [P 270 0 2] 

Venkatravi — for Appellants 

Basu — for Respondents. 

Judgment. — The respondents brought 
a suit against the appellants for the re- 
covery of a sum of Rs 604 together with 
interest thereon. Their case was that in 
December 1924 they paid the sum of 
Rs. 500 to the appellants towards satis- 
faction of a decree the appellants iieid 
against them. The appellants have 
since that date taken out execution for 
the whole amount due under the decree 
and have not certified or recognized this 
payment of Rs. 500 They further stated 
in their plaint that the actual amount 
overdrawn in the executing Court by the 
appellants was Rs. 604, and the amount 
they actually claimed is this sum of Rs 
604. It is quite clear, however, that so 
far as the ease is based merely on an 
overdrawal in the executing Court, the 
present suit cannot lie and this is admit- 
ted by the learned advocate for the res- 
pondent. The question for decision now 
is whether a suit can he brought for re- 
covery of the Rs 500. 

The trial Court held that it could not 
and dismissed the suit. The District 
Court in appeal held that such a suit 
could he brought and remanded the case 
for a decision on the merits The case of 
Maunrj Myo v. Maung Kha (l), is clearly 
in favour of the view taken by the District 
Judge. The District Judge appeared to 
have thought that the decision in Maung 
Myo* s case (l) was difficult to reconcile 
with the wording S. 47, Civil P. C. Un- 
der that section questions arising between 
the parties to the suit in which the de- 
cree was passed and relating to the satis- 
(1) A. I. R. 1929 Bang. 89=lTrj7BrR^. 429. 
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faction of the decree must be determined 
by the Court executing the decree and 
not by a separate suit. But the ques- 
tion that arises in this case is the alleged 
failure of the appellants to carry out{ 
their promise of orediting the amount to! 
this decree. It has of course a bearing! 
on questions as to the satisfaction of the! 
decree, but it is not directly a question! 
relating to such satisfaction. 1 see no 
good reason for dissenting from the deci- 
sion in Maung Myo's ease (l). It has 
been suggested that the present suit must 
fail because of the wording of the receipt 
given for the payment of the money. 
That point has not >' t been considered 
by the trial Court and it is sufficient to 
say that I am not satisfied at this stage 
that it is shown that this objection is 
fatal to the suit. The question of limi- 
tation which has also been mentioned 
must also be left for decision in the first 
inatanco by the trial Judge. I am of 
opinion that the suit as regards the Rs. 
500 with possibly interest thereon is 
maintainable. I therefore dismiss this 
appeal with costs. 
r.N./R.K. Appeal dismissed. 
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Mya Bo, J. 

Tun Ulaing — Applicant. 

V. 

Ma Kha Bu — Respondent. 

Civil Jtevn No, 158 of 1929, Decided 
on 13th August 1929, from preliminary 
order of Township Judge, Zigon, in Civil 
Regular Suit No. 120 of 1928. 

(a) Stamp Ad. S. 12 (10-b) and (2)— One 
of two anna Btamps on promiiiory note 
uncancelled— Such note under S. 12 (2) ii 
unitamped lo far uncancelled stamp ii 
concerned. 

If one of the two anna abampa on a pro- 
miBaory note la -nob duly cancelled and the 
one anna atamp alone is nob suHioieDb for 
Buoh note, it cannot be held that the promia- 
Bory note la aufficiently atamped for under 
S. 12 (2), the note la to be deemed un- 
stamped BO far as the unoanoelled stamp la 
concerned. [P 271 0 1] 

(b) Civil P, C., S. 115 — Scope. 

An erroneous decision on an issue is no 
ground for revision during the pendency of 
the suit. [P 271 G 1] 

P. K. Basu “for Respondent. 

Judgment. — This is an applioation 
for revision of the findings of the Town- 
ship Court of ZIgon on certain prelimi- 
nary issues, namely: (l). Whether the 
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promiasory note in suit was suffioiently 
stamped, and (2) if not, whether it was 
admissible in evidence. The Township 
Court held that the promissory note was 
sufficiently stamped and that, therefore, 
the second issue did not arise. It is 
clear that this view is erroneous. One 
of the two one anna stamps on the pro- 
missory note was not duly G^noollod, as 
required by S. 12 (i) (b), Stamp Act, and 
under Cl. (2) of the same section the 
promiasory note was to be deemed un- 
stamped so far as the uncancelled stamp 
was concerned. One one-anna stamp 
alone was insufficient for the promissory 
note in suit. Be that as it may, an 
srronejus decision on these issues is no 
ground for revision during the pendency 
of the suit. An error in the decision of 
these issues could be made a ground of 
appeal from the decree passed in the suit 
Moreover the amended plaint filed before 
the determination by the Township 
Judge of these issues bases the claim on 
alternative causes of action, namely tiie 
promissory-note, or in the event of tho 
promissory note being held inadmissible 
in evidence on the original causo of 
action, the loan itself. The issues in 
question, are not such as are sufficient 
til dispose of the suit, whether they are 
found in the aClirmative or in tho nega- 
tive In any case there are no grounds 
for revision and I dismiss this applica- 
tion with costs, advocate's fee 2 gold 
inohurs. 

I’.N/ll.K. Revision dismissed. 
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Chaiii, J. 

Maung Po Thet and others — Appel- 
lants. 

V 

Daw Shiue My in — Eespondent. 

Special Second Appeal No. 113 of 1929, 
Decided on 9th August 1929, against 
decree of Dist. Judge, Thayetmyo in 
Civil Appeal No. 86 of 1928. 

Transfer of Property Act, S. 84 — Liability 
of usufructuary mortgagee to account for 
mesne profits arises only when money is 
actually tendered to him — Transfer of Pro- 
perty Act, S. 76. 

The liability of the usufruobuarj mortgagee 
bo aacounb for the mesne profits arises only 
when money is tendered to him. The money 
must aotually bi tendered and a notioe sent 
by the mortgagor asking the mortgagee to 
come to hiB place and taka the money cannot 
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be a tender of money and no liability of the 
mortgagee arises to account for the profits of 
the land . 36 All. 139; 42 All. 420; 2 N. L. B. 
G2, liel, on.; 9 L. B. Z2. 16, List. 

[P 271 C 2, P 272 0 2] 

So Nyun — for Appellants 

Lun Thi — for Respondent 

Judgment. — The plaintiff in this 
ease sued to redeem a mortgage, which is 
admitted. She also claimed mesne pro- 
fits for last year on the ground that she 
offered to redeem the land but was not 
allowed to do so. The trial Judge gave 
a more redemption decree and disallowed 
the claim for mesne profits On appeal 
the learned District Judge allowed the 
plaintiff's claim for mesne profits also. 
Ho purported to follow a ruling of the 
late Chief Court of Lower Burma in the 
case of Po Tun v. E Kha{\). The facta 
about which there is no dispute are that 
the mortgagor did ask to be allowed to 
redeem orally and also wrote a letter 
offering to redeem and asking the mort- 
gagees to bring tho title-deeds to her 
placo when they would be paid the 
money two days after notice. 

The mortgage in this case is a usufru- 
ctuary one, and in this class of mort- 
gages, the mortgagee remains in posses- 
sion realizing the profits of the land in 
lieu ot interest, S. BI, T. P. Act, enacts 
that interest on tho principal money 
ceases from the date when the money is 
tendered to the mortgagee. On an appli- 
cation of that principle tho liability of 
the usufructuary mortgagee to account 
for the mesno profits will arise only 
when money is tendered to him. It has 
been held in a number of cases that 
money must actually be tendered. Thus 
in Chetan Das v. Govind Saran (2), it 
was hold that an offer by letter to pay 
the money due on a mortgage is not a 
good tender. In a later case of the same 
High Court in Mahomed Mushtaq AH 
Khan v. Banke Lai (3), where a notice 
was sent to the mortgagee offering to 
pay him a certain sum of money, it was 
held that, as no actual money was pro- 
duced, there was not a valid tender of 
the sum due under the mortgage. 

In a case which arose apparently at 
Nagpur, bulacf the reports there are no 
copies in_ this Court, it was held that 

(1) [1916] h L. B. K. 18=33 1. G. 73.3=9 Bur. 

Ij. T. 117. 

(2) [1914] 36 All. 139=22 I. C. 659=12 A. L. 

J. 111. 

(3) [1920] 42 All. 420=55:1. C. 931=18 A. L. 

J. 440. 
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the tender must be made at the mort- 
gagee's place: Makadaji v. Pairia (4). 
The notice, therefore, sent by the mort- 
gagor asking the mortgagees to come to 
jher place, and take the money cannot be 
\ tender of the money and no liabilities 
|of the mortgagees can possibly arise to 
account for the probts of the land. 

The learned District Judge followed 
thecase of Po Tun y. E Kha (l). If 
that ruling was intended to lay down 
broadly that a production of money was 
not necessary to validate an offer of 
redemption in all oases, I cannot accept 
it But in that case, the mortgagee 
denied the mortgage, and obviously there 
was no use in tendering money to a mort- 
gagee, who did not even accept the posi- 
tion of a mortgagee. That case is, there- 
fore, distinguishable from the present 
one. For those reasons, £ set aside the 
judgment of the lower appellate Court 
and restore that of the trial Court. ^here 
will be no order as to costs either in this 
Court or in tho District Court. The 
order as to costs in the trial Court will 
stand. 

P n./h.K. Decrep set aside. 

(4) [190G] 2 N. L. R. C2. 
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CnARi, J. 

Maung Thu — Appellant. 

V. 

Maung Shwe Ilia and others — Respon- 
dents. 

Special Second Appeal No. '161 of 1929, 
Decided on 9Gh August 1929. 

(a) Buddhiit Law (BurmeaeJ — If Burmese 
Buddhiik direct! one of coheir! to di!chBrge 
hi! liabilitiei which are a great deal le!! 
than value of hi! property, traniaction ia to 
be regarded as gift of excel! of property 
over debt and principle of part performance 
doe! not apply to luch caie — Part Perform- 
ance. 

When a Biirmoaa Buddhist directs one of 
the heirs to dischargo his litLbilitujB which are 
a good deal less than the value of his proper- 
ties, and take over his properties, the transao- 
tion IS equiViilont to a gift of the excess of 
the property over the debt, or i^will of that 
oxcesa, it may bo a death-bed gne of that ex- 
cess. The prinoiple, therefore, of part per- 
fotmance, which applies to a purchaser -of the 
property for considoration has no application 
to such a case aui if such heir discharges tho 
liabilities by selling a portion of the property, 
he holds the othoi property on behalf of other 
heirs. [.P 273 C Ij 


(b) Buddhist Law (Burmese) — Admission 
by one heir — Evidence Act, S 18 . 

Admission by a parson that one of the heirs 
has -absolute right to the property to which 
tho person along with ethers is an hair, oan- 
nob affoct tho other heirs. [P 272 G 2] 

(c) Decree— Form of. 

Giving of money decree for immovable pro- 
perty is wrong. [P 272 G 2j 

P. K. Basil — for Appellant. 

S S. Halkar — for Respondents. 

Judgment. — The plaintiff in this sui^ 
claimed as the stepson of one Ma Ye 
recover a bouse and site from the defen- 
dants. The house admittedly formed 
part of the estate of one Ko Maung. 
whose niece Ma Ye was. Ma Ye was one 
of the eight nieces and nephews, and it 
is admitted that Ma Ye would have been 
entitled to a one-eighth share, if there 
were no circumstances showing that she 
had obtained the whole of this property. 
Her case was that Ko Maung at his 
death asked her to take his properties 
and discharge his liabilities and that 
she did BO. She had been paying the 
taxes on the house and remained in pos- 
session of the house till she died. These 
are the circumstances relied upon by the 
learned advocate for the appellant as 
showing that Ma Ye had become the 
owner of the house. He also relies upon 
tho replv sent by one of the heirs, Maung 
Shwe Hla, to a notice sent on behalf of 
the appellant. The position taken up 
by Maung Shwe Hla will not, as a mat- 
ter of fact affoct the other heirs, even if 
the letter could be deemed to be an ad- 
mission of the rights of Ma Ye to the 
property. The trial Judge accepted the 
plaintiff’s contention and gave him a de- 
cree as prayed. This was varied by tho 
lower appellate Court which held that 
the plaintiff was entitled to a l/i2th 
share in the property as Ma Ye’s son and 
gave him a money decree for 41-10-8. 
This giving of money decree for immov-[ 
able property is wrong, but no objectioni 
is taken by the learned advocate in res- 
pect of this part of the decree, and 1 do 
not propose to interfere with it, if I am 
in favour of the respondents in other 
respects. 

The decision of the case depends upon 
exactly what happened when Ko Maung 
died and the construction to be put upon 
that transaction. The evidence obvious- 
ly is not quite clear, and the circum- 
atanoes in which Ma Ye paid the debt 
and remained in poBsesBion of the pro- 
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perby are ambiguous and are capable of 
being construed that sheas one of the co- 
heirs v7aB acting on behalf of herself and 
other co-heirs and nob uecessarily that 
she was acting as carrying out the direc- 
tions of Ko Maung it is highly probable 
as the lower appellate Court has held 
and it hap not been shown that it was 
wrong in so holding that Ma Ye sold a 
portion of the property, discharged the 
Ghetbyar's liability and remained in pos- 
session of the unsold property. The 
learned trial Judges viewed the transac- 
tion as an inchoate sale and applying 
the principles of part performance, held 
that Ma Ye was entitled to the property, 
though there was no registered convey- 
ance. Bub the transaction is capable of 
being viewed in a dillerent light When 
a Burmese Buddhist directs one of the 
heirs to discharge his liabilities, which 
lare a good deal less than the value of his 
properties, and take over his properties 
the transaction is equivalent to a gift of 
the excess of the property over the debt, 
or a will of ihat excess, or it may be a 
death-bed gift of the excess. The princi- 
ples, therefore, which would apply to a 
purchaser of the property for considera- 
tion have no application to a case of this 
'nature. Byen, therefore, on the assump- 
tion that this part of Ma Ye's case was 
true, in my opinion she would be holding 
this property on behalf of all her co- 
heirs, having sold a portion and dis- 
charged the liabilities of the deceased. In 
this view the judgment of the lower ap- 
pellate Court is right, and 1 therefore 
dismiss this appeal with costs 

P.N./n K. Appeal dismissed. 

A. I. R. 1929 Rangoon 273 

RaTLEDGE, G. J., ANiJ BbOWN, J. 

Ma Shopjambi — Applicant. 

V. 

Mubarak Ali and others — Respondents- 

Civil Revn. No. 23G of 1927, Decided 
on 18bh March 1929, from order of Dist. 
Judge, Akyab, in Civil Misc. Case No. 86 
of 1926. 

Civil P, C., O. 33, R. 5 (d) — Court examin- 
ing only applicant and taking into conaidera- 
lion hii examination ai well aa hia petition 
— It alio taking judicial notice of certain 
proceodingi in which applicant was parly — 
Court’s action is proper^Civil P, C. O. 33, 
R. 7., 

It is open to the Court to consider not 
only the statements made in the plaint but 

1929 R/35 k 36 


also the statoments made in hia examina- 
tion by the applicant before determining whe- 
ther hia allegationa diaoloae a oauae of action 
aa laid down in O. 33, R. 5 (d) ; but the Court 
cannot examine other witneaBoa for deciding 
the question of limitation or any other ques- 
tion than the pauperism of the applicant. 

[P 273 c a] 

The Court did not examiuo any other wit- 
ness that ' the applicant himself. It took 
into oonaideratioii the applicant’s examina- 
tion as well aa his petition. It also took 
judioial notice of certain prooeedinga in 
Court in which the appplicant was a party 
and in which ha made certain applications 
Held : that the Court’s action was perfectly 
correct . 4G Cal. G51, Llel. on. [P 274 C 1] 

Sein Tun Aung-^ioT Applicant. 

Cm Bose — for Respondents. 
Judgment. — This is a petition by 
way of revision from the order of the 
learned Distrioii Judge of Arakan, dis- 
missing the petitioner's applioation to 
sue as a pauper under O. 33, R. 5 
(d), that her allegations do nob show a 
eause of action inasmuch as the cause 
of aotion, if any, has been long barred by 
limitation The main objection urged 
is that the Court was not competent 
at the enquiry into her pauperism to 
go into the merits of her case and dis- 
miss it. The learned trial Judge, wo 
notice, has disoussed in the first three 
pages of his judgment a number of cases, 
not a single one of which is reported in 
an authorized report. They are con- 
sequently of no assistance to us and have 
no binding force as authorities on the 
trial Court. 

The decisions of the several High Courts 
are by no means unanimous in respect 
of how far a Court may go in enquiring 
into the substance of the cause of aotion 
in applications to sue as a pauper. But 
the decision relied on on behalf of the 
petitioner in Jogendra Narayan v. T)urga 
Charayi (Ij, is really against her. There 
a Binoh of the Calcutta High Court held 
that it is open to the Court to consider 
not only the statements made in the 
plaint bub also the statements made iu 
his examination by the applicant before 
determining whether bis allegations dis- 
close a cause of action as laid down in 0 
33, R. 5, clause (d), but the Court cannol 
examine other witnesses for deciding the 
question of limitation or any other gues-< 
tion than the pauperism of tlie applicant 
It is not suggested that any other wit- 
ness has been examined here except the 
applicant herself. The Court has taken 
" (iT [i9i8J^’Oal.”G51=5a I.‘C. GloT ^ 
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into consideration her examination as Judgment. — This is an appeal bVf 


well as her petition which if admitted 
constitutes her plaint. The Court has 
also taken judicial notice of certain 
proceedings in Court in which the peti- 
tioner was party and in which she made 
certain applications. In so doing the 
Court's action was, in our opinion, per- 
fectly correct 

The learned trial Judge has set out 
very clearly from the 5bh page of his 
judgment beginning with the words : 

"The first ground of objection is that the 
plaint discloses no subsisting cause of action 
and that applicant’s claim is barred by limita- 
tion" 

down to the middle of the 7th page 
ending with the words : 

" and I do not think any such trust can be 
inferred from the circumstances of the present 
case" 

his reasons for holding that the peti- 
tioner's present claim is on the face of 
it barred by limitation. We are in full 
agreement with his finding and do not 
consider it necessary to add any 
further reasons. The application is dis- 
missed with costs 

P.N /r K. Beviiiion dismisseih 
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Rutledge, C. J., and Brown, J. 

U Dun Htaio and another — Appel- 
lants. 

V. 

Maiing Aw and others — Respondents. 

Letters Patent Appeal No. 134 of 1928, 
Decided on 25b h March 1929, from judg- 
ment of Rangoon High Court iu Second 
Appeal No. 254 of 1928. 

(a) Contract Act, S. 40 — lllustrationi (a) 
and (b) — Specific performance can be aiked 
Bgainit legal repreientative in reipect of 
contract for purchase of immovable pro- 
perty. 

In view of 9. 40 and ifca jllustrabiona which 
indicabe the class of contracts which the legal 
representative of a person must perform and 
those which one cannot ask him to perform, 
the specific performance can be asked against 
a legal representative in respect of a contract 
for purchase of immovable property and the 
remedy does not die with the party who agrees 
to purchase. 274 G 2] 

(b) Specific Relief Act, S. 27 (b) — Scope. 
The words "any other person claiming un- 
der him by a title arising subsequently to the 
contract." include the heirs and legal repre- 
sentatives of a deceased party to a contract. 

[P 274 C 2} 

Thet Tun — for Appellants, 

Balkar — for Respondents. 


speoial leave from a judgment on second 
appeal 'by Das, J., reversing the decision 
of the Sab-Divisional Court, confirmed 
on first appeal by the District Court of 
Amherst, on the ground that speoific 
performance oould not be asked in res- 
pect of a contract for the purchase of im- 
movable property, the remedy apparently 
in the opinion of the learned Judge, 
dying with the party who agreed to pur- 
chase. This decision seems bo be irre- 
concilable with S. 40, Contract Act and 
its illustrations, namely: 

"(a) A promises to pay B a sum of money. 
A may perform this promise either by perso- 
nally paying the money to B or by causing it 
to be paid to B by another: and, if A dies ba- 
foro the time appointed for payment, his re- 
presentatives must perform the promise, or 
employ some proper person to do so. 

(b) A promises to paint a picture for B. A 
must perform this promise personally," 

These illustrations seem to indicate 
the class of contracts which one cannot 
ask the legal representatives of a dead 
man to perform such as the painting of a 
picture, and the class of contracts which 
the legal representatives must perform 
such as the payment of the balance of 
purchase money, as in the present case. 
The learned Judge seems to have misoon- 
strued the terms of S. 27, Cl. (b), Speoific 
Relief- Act. The words: 

"any other person claiming under him by a! 
title arising subsequently to the contract," 

in our opinion clearly include the heirsj 
and legal representatives of a deceased 
party to a contract. The test is not whe- 
ther they repudiate and wish not to be 
bound by the contract, which their pre- 
decessor-in-title had entered into, but it 
is whether they are, in fact, the heirs 
and legal representatives of such deceased 
party. If they are, the estate of the de- 
ceased is vested in them and 'that vesting 
of title arose subsequently, namely, on 
death, to the contract in suit. They 
claim under him by operation of law, be- 
ing his heirs and legal representatives. 
If the estate is unable to meet the legal 
obligations of the deceased, the law does 
not require them to do the impossible. 
No personal liability devolves upon them 
but the estate which has come into their 
hands is answerable for the liabilities of 
its deceased owner, and, as represen- 
tatives of the latter, they must defray 
these liabilities so far as that estate will 
enable them to do so. The tie points 
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xaised in fche memorandum oE appeal before 
Das, J., do not seem to have been proved 
before him and do nob require disousaion 
here* For these reasons we reverse tbe de- 
cision of this Court.and restore the order 
of the District Court. The plaintifiE-ap- 
^ellants to have costs throughout. 

P.N./r.K, Decision reversed. 

A. I. R. 1929 Rangoon 275 (1) 

Maung Ba and Brown, JJ. 

U Lu Gale and another — -Appellants 
v. 

M. Mahomed^ Ilabi — Bespondent. 

First Appeal No. 185 of 1D29, Decided 
on 28bh August 1929. 

(b) Civil P. C , S, 60 — Application. 

Section 60 does not apply to executions 
Jnder a mortgage decree. [P i75 G 1] 

(b) Civil P.C., S. 47 — Correctnesf of decree 
cannot be called in question in execution, 

A judgment-debtor cannot raise an objec^ 
non that he has no saleable interest in the 
property ordered to be sold in execution ot 
a mortgage-decree. The proper time to raise 
■^uch objection is at the hearing of the suit 
and before cho decree ordering the sale is 
passed: 102G Fat. 202, 34 All. 25, liel, on. 

[P 275 C 1] 

S Ganguli — for Appellants. 

Judgment. — The District Court of 
Pegu has ordered the sale of certain pro- 
perties in execution of a mortgage- 
decree. We are asked to set aside that 
order on the ground that fche judgment- 
debtors have no saleable interest in the 
property and that S GO, Civil P. C., 
therefore, applies. The property in 
question apparently consists of land 
which forms part of a Government estate, 
and for which the appellants are lessees 
or lioensees of Government. It is stated 
that the appellants’ license has not been 
renewed for the current year We are 
unable to see how it is possible bo pass 
the order desired. The property is not 
being sold in execution of an ordinary 
money decree, but in execution of a 
mortgage-decree. No attachment is neces- 
sary and the provisions of S. 60, Civil 
P. 0., do not apply. Further if the 
provisions of the section did apply the 
proper time to raise the objection was 
at the hearing of the suit and before the 
decree ordering the sale was passed. The 
correctness of that decree cannot now 
be called in question in execution. The 
sale will not of course pass aaybbiag 
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more than the right, title and interests 
of the parties in the mortgaged proper- 
ties, but the decree-holder has under 
the deoree the right to put that to sale 
if he so desires. Tbe view we are tak- 
ing is that taken by the High Court of 
Patna in the ease of Avirit Lai Seal v. 
Jagat Chandra Thakur (l), and by the 
majority of the Full Bench of the High 
Court of Allahabad in the case of Bhola- 
nath V. Ml Eishori (2). We dismiss 
this appeal under the provisions of 
O. 41, R. 11. Civil P.C. 

P.N./r E Appeal dismissed. 

(1) A. I.~R. 1926 PTt'.T02=4”'Pat7 696^ " 

(2) [1912] 34 All. 25 = 11 I. 0. 646 = 8 

A. L. J. 1015. 
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Rutledge C. J., and Brown, J. 

Ma Bibi and others — Appellants. 

V. 

Abdul Hamead Khan and others — 
Respondents. 

First Appeal No 202 of 1928, Decided 
on 13bh June 1929, from decree of Dist. 
Judge, Tharrawaddy, in Civil Regular 
No. 8-A of 1928. 

Limitation Act, Art. 120 — Scope. 

lb caanob be said bhab all suite, irrespootiva 
of thoir nature, whioh are based on an award 
must be governed by Art. 120 : A. I. R. 1921 
Bam. 339 ; A.I.lt. 1925 Dnm. 519 ; 33 Cal. 881 ; 
A. I. R. 1923 Rang. 108 and A. I. R. 1921 
Lah. 71, Ref. [P 27G 0 2] 

Auzan — for Appellants. 

E. Maung — for Respondent 1. 

Judgment. — Tbe plaintifif-respondent 
Abdul Hamead Kban brought a suib 
against the appellants and the other 
respondents for possession of a share in 
an estate. The property in dispute is 
the estate of Nahiruddin and his wife, 
Suuni Mahomedans, both of whom died 
in the year 1914. They left as heirs 6 
daughters. The plaiubiff-respondent mar- 
ried one of the daughters, Marian Bibi, 
who died ou 9th November 1921. He 
had two daughters by her and they have 
both since died, and he now claims 
under the Mahomodan Law to be en- 
titled to an ll/12th share of Marian 
Bibi’s share in the estate The plainb 
as originally hied set forth that in the 
year 1920, the question of partitioning 
tbe estate between the heirs was refer* 
red to one U Nyein, who made au award. 
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Under bhafc award, oertain lands were 
apportioned to Marian Bibi but she 
never in fact gob possession of those 
lands. A house was also awarded to 
her, and she did get possession of that 
house, but since her death the plaintiff- 
respondent has handed the house back 
to the defendant appellant 1, Ma Bibi. 
The plaintiff subsequently filed an amen- 
ded plaint. In that plaint, he again 
sets forth the award. He gave further 
details about the house and as regards 
the paddy land said that Ma Bibi had 
paid to Marian Bibi the rents and pro- 
fits of the paddy land awarded to her. 
It is not disputed that the plainciff did 
represent his deceased wife Marian Bibi 
to the extent of an ll/12bh share of her 
estate. The award by U Nyein was 
denied and it was contended that the 
estate was partitioned a year or two be- 
fore the suit was filed. The defence 
claims that about a year and half before 
the filing of the suit there had been a 
final partition of the estate and that the 
plaintiff was a consenting party to this 
partition. It became quite clear, how- 
ever, in evidence that at this so called 
partition, the plaintiff was not awarded 
any share. He has since married an- 
other daughter of the deceased, but the 
share claimed by her is quite distinct 
from that claimed by the plaintiff as 
heir of Marian Bibi. 

The trial Court found that the so- 
called award by U Nyein in 1920 had 
been proved, but that, for some reason 
which the learned Judge does not make 
very clear, it was abortive. He held, 
however, that the plaintiff was entitled 
to claim his share in the estate irres- 
pective of the award and gave him a 
decree accordingly. The present appeal 
has been filed on a number of grounds, 
hut only one ground has been pressed 
before us, and that is that the suit was 
barred by limitation. The contention 
is that the suit was one for enforcing an 
award, that the article of the Limitation 
Act applicable to such suits is Art. 120, 
and that as the award is dated more 
than 6 years before the filing of the suit, 
the suit is barred by limitation. 

We have been referred to certain rul- 
ings, which it is contended to support 
the view that the suit to enforce an 
award must for the purposes of limita- 
tion be held to be governed by Art. 120. 
In the case of Bajmal Oirdharlal v. 


Maruti Shivram (l), a suit was brought 
to enforce an award. It had been con- 
tended that th -3 article of Limitation ap- 
plicable to such a suit was Art. 113 and 
that for this reason the suit was barred 
by limitation. The Court overruled this 
contention and the learned Chief Justice 
in his judgment stated that the period 
allowed was 6 years under Art. 120. He 
dealt with the matter in these words : 

It seems to be settled now that a suit to 
GDfoi’Go an award is a suit not provided by 
any other article of the Limitation Aot. Then 
the time is 6 years under Art. 120.” 

There is no discussion of authorities 
and no further reason given for this 
decision. The report of the case does 
not show what was the nature of the 
award, and the effect of the judgment 
was that Art. 113 did not apply and that 
the suit was not barred by limitation. 
It does not seem to us that this is an| 
authority for the contention that inj 
every case suits which are based on an! 
award must be governed by Art. 120. In 
a later Bombay case Naiialal Lalluhhai 
V. Chottalal Narsidas (2) the decision 
in Bajmal GirdharlaVs case (l) was fol- 
lowed. In this latter case, the award 
was for the payment of money and the 
effect of the decision was that the plain- 
tiff was allowed 6 years within which 
to file his suit instead of the ordinary 
3 yeais that would have been allowed 
in a suit for recovery of money due 
Here again there was no discussion of 
the principles underlying the decision. 

On the other band the High Court of 
Calcutta in the case of Bhajahari Saho 
Bajitkya v. Bchary Lai Basak (3) held 
that in a suit brought on an award by 
an arbitrator declaring the plaintiff’s 
right to land, suit being for the recovery 
of poBfession of land was a suit: under 
Art 142 or 144, Lim. Act. This case 
was followed in the Upper Burma case 
of Maung Ne Dutiy, Maung Cho (4). 
Another case which has been cited for 
the appellants of Eai tar Singh v. 

Bhagat Singh (6), is not of much as- 
sistance, and it was admitted that iu 
that case Art. 120 was the article ap- 
plicable. 

Now the present case, though as fra- 
med it was in part based on an award, 

(]) A. I. R. 1D21 Bom. 809—45 Bom. 329. 

12) A. 1. R. 1925 Bom. 519=49 Bom. 698. 

IS) [1906 ] 33 GbI. 8B1=x4 G. L. J. 102. 

4) A. 1. R. 1923 Rang. 108. 

1 5) A. 1. R. 1921 Lah. 71=2 Lab. 820. 
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was in aubstanoe a suit for a share in 
the estate of a deoeased person. If the 
award was treated as a valid award, it 
would have the effect of vesting certain 
rights in immovable property in Marian 
Bibi and the suit would be one for pos- 
session of that immovable property. 
There is no speoihc article of the Limi- 
tation Act applying to suits for the en- 
forcement of an awa^d. It may be that 
in many such suits, it would be impos- 
sible to say that the suits can be classi- 
iied under any other article, and, there- 
fore, that Art. 120 applies. But had the 
legislature intended that in ail suits to 
enforce an award, entirely irrespective 
of their nature, the period of limitation 
applicable should be 6 years it is extre- 
mely unlikely that a Bpecilja article dealing 
with such suits would not have been in- 
irdrted in the schedule. Actually the decree 
as framed is not directly based on the 
award at all. The trial Court has held 
uhe award to be abortive and has merely 
passed a preliminary decree declaring the 
plaintill to.be entitled to ll/I2th of the 
share of the deceased wife Marian Bibi 
in the estate of her parents. And re- 
garded as a suit for a share in this 
ostate, we agree with the learned trial 
Judge that the suit was not barred by 
limitation, the iinding being to the edeut 
iihat until quite recently the estate or 
at any rate Marian Bibi’s share of it has 
been expressly held by Ma Bibi on 
behalf of the other heirs. We are, 
therefore, of opinion that the trial Judge 
was right in holding that the suit was 
nob barred by limitation. No other 
point has been pressed before ua on be- 
half of the appellants, and we must, 
therefore, dismiss this appeal with 
costs. 

F.N./b.K. Appeal dismissed. 
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Mta Ba, J. 

Ma Yi^and another — Appellants, 
v. 

Afa Bok and others — Respondents. 

Bpeoial Second Appeal No. 89 of 1929, 
Decided on 15th August 1929, from 
decree of Disb. Judge, Amherst, in Civil 
Appeal No. 153 of 1928. 

Regiilralion Act, S. 57 (5) — S. 57, 
ilogiBirction Act only thowt thnt when 
oocondory ovidance has In any way been 
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introduced ai by loii of original document 
copy certified by Registrar is admissible to 
prove contents of original — Evidence Act, 
S. 65 (f). 

Soctioo 57, Registration Act, only shows 
that when secondary evidence has in any 
way been introduced at by proof of the loss 
of the original document a copy oorcified by 
the Registrar shall be admissible for the pur- 
pose of proving the contents of the original, 
tbat IS, it shall be admitted without other 
proof than the Registrar's oertifioate of the 
oorreotnobs of the copy and shall ho taken as 
a true copy. Bat that does not make snob a 
oopy a doouinent which may be given in evi- 
dence without other evidence to introduce it. 

[P 278 0 1] 

Jf],^^[aung — for Appellants. 

Darwood — for Respondents. 

Judgment. — The appeal turns upon 
the question as to the admissibility of 
the documeub Kx 1 which is a certified 
copy of a registered deed of gift alleged 
to have been executed by Bok and 
Ma Lauk, both deceased in favour of the 
first appellant and father of the second 
appellant, on 7th May 19L4. Both the 
Courts below have held on the evidenoa 
that the appellants failed to prove the 
alleged loss of the deed, and this being 
a pure question of fact, ground 1 set 
out in the memurandum of appeal ia 
untenable and has not been pressed. The 
plaintiti respondents' case is that Ma 
Bok and Ma Lauk made a valid gift of 
only 1/3 of the land in suit to Maung 
San Lun by registered deed, bub'the defen- 
dant appellants claim that the whole of 
the land was given to Maung San Lun. 

The appeil has been pressed on the 
linos indicated in grounds 2 and 3 of 
appeal The provisions of S. 65 (e), 
Kvidence Act, and of S. 65 (f) read with 
S. 57 (5}, Registrabioa Act, have been 
relied on in support of these groiiuda. 
The general rule as to the proof of do- 
cuments declared in S. 64, Evidence Aot, 
is that the documents must he proved 
by primary evidence, that is, by produo- 
tion of the documents themselves, and 
S. 65 deals with the exceptions to this 
rule [q Krishna Kishuri v. Kishori 
Lai '(l), their Lordships of the Privy 
Council held that secondary evideaooof 
the contents of a document oannot be 
admitted without the non-produotion of 
the original being first aooounted for, so 
as to bring it within one or other of the 
oises provided in S. 65, Evidence Aot. 
Thus the learned autho rs of the Law q i 
Tl) [ifl87] U Oal. 406=14 I. A. 71=5 3ar, 19 
(P.O.). 
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Bvideooe applicable to British ladia, 
Sir John WoodroCTe and Mr. Amir Ali 
pointed out at p 508 oi the eighth edi- 
tion, that although there are oases in 
which secondary evidence is admissible 
even though the original is in existence 
and produoeable as in the case of Ois. (e) 
(f) (b) and (g), S. 65, ordinarily, it must 
be shown that the document is not pro- 
duoeable in the natural sense of the word 
for this is the general ground upon which 
secondary evidence is admitted. 

With reference particularly to the 
operation of S. 57 (5),' Registration Act 
or S. 65 (f), Evidence Act, I think it is 
safe to accept the view expressed in the 
case of Harishchunder Midliok v. Fro- 
sunno Coomer Banerjee (2), which is to 
the effect that S 57, Registration Act, 
only shows that when secondary evidence 
has in any way been introduced as by 
proof of the loss of the original docu- 
ment a copy certified hy the Registrar 
shall be admissible for the purpose of 
proving the contents of the original, that 
is, it shall be admitted without other 
proof than the Registrar’s certificate of 
the correctness of the copy and shall be 
taken as a true copy< But that does not 
make such a copy a document which 
may be given in evidence without other 
evidence to introduce it. I see no 
reason to interfere with the judgment 
and decree of the Courts below. The 
appeal is dismissed with costs 

P-N./u K. Appeal dismissed, 

(2) 22' W. R. m 
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Carr, J. 

Nga Fo Ngive — Accused — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Revn. No. 87-B of 1929 
Decided on 12th March 1929, from order 
of Addl. Mag., Taungdwingyi. in Criminal 
Regular No. 164 of 1928. 

(■) Penal Code, S. 227 — In caie under 
S. 227 conviction of accuied, iti date of 
■entence and fact that accuied wai 
granted remiiiion of puniihment and the 
Gonditioni on which remiiiion wai granted 
mult be proved by documentary evidence. 

In a case under S. 227 the conviction of the 
accused, its date and the Benteaco passed 
should be proved by documentary evidence. 
Further the facts that the aocuaod person was 
granted a remiesioa of punishment and that 
the conditions on which the remission was 
granted must also be proved by documentary 
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evidenoe. Bub the fact that the aoouaed la- 
the person oouvioted, sentenced and granted 
remission and that he has committed a breach 
of a condition of remission may be proved by 
oral evidence. The Magistrate should not 
overlook tho requirements of documentary evi- 
dence and the aooused should not be ques- 
tioned at all until proper evidence is on the 
record. [P 279 0 2] 

(b) Burma Act (3 of 1928), S. 2 — Scopes 
— Penal provision has no retrospective effect 
— Interpretation of Statutes, 

Section 2 has no retrospective effect. On the 
ordinary principles of penal legislation a 
penal provision does not have retroapeotivo 
effect. [P 279 C 1] 

Judgment. — The respondent, Nga Po 
Ngwe, has been conviobed under S. 227, 
I. P. C., of a breach of a condition of 
remission of punishment, and has been 
sentenced under' that section and S. 2, 
Burma Act 3 of 1928, to nine months' 
rigorous imprisonment. The uiiexpired 
portion of his original sentence was 
found to be four months and 26 days 
In a case under S. 227, Penal Code, itj 
is necessary to prove the following : j 

1. That the accused person has beei 
convicted and sentenced. Tho conviction 
and its date and the sentence passed 
should under Chap 5, Evidenoe Act, be 
proved by documentary evidence, that is 
by the judgment in the case. The judg- 
ment being a public document it may, 
under S. 65 (o), Evidenoe Act, bo proved 
by a certified copy. But oral evidence 
to prove it is not admissible. 

2 That the accused person was granted 
a remission of punishment. This again 
must be proved by documentary evidence 
that is, by the order granting the remis- 
sion Here also a certified copy of the 
order is admissible, but no other form of 
secondary evidence 

3. The conditions on which the remis- 
sion was granted. This again is prov- 
able only as above, i.e., by a oertified 
copy of the order of remission The bond 
executed by the accused should also be 
put in, or a certified copy of it. 

4. The fact that the accused is the 
person convicted, sentenced and granted 
remission must be proved, and for this 
oral evidence is admissible. 

5 The fact that the accused has com 
mitted a breach of a condition of the re-! 
mission This may also be proved by orall 
evidence, but obviously no breach can 
be proved until the condition itself has 
been proved as set out in head 3 above. 

The trying Magistrate has overlooked 
all the requirements of documentary evil 
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denoe and allowed everything to be proved 
by oral evidence. But as the accused ad- 
mitted all the facts I think it would be 
hypercritical to interfere on this ground, 
though properly the accused should not 
have been questioned at all until proper 
evidence of the facts was on the record. 
A further point arises in the case. The 
alleged breach of condition was com- 
mitted before Burma Act 3 of 1928 was 
passed. It was contended by the accused 
that therefore he could not be sentenced 
under that Act but the Magistrate over- 
ruled that contention, though he gave no 
good reason for doing so. On the ordi- 
nary principles of penal legislation a 
penal provision does not have retrospec- 
tive eflect. The wording of S. 2, Burma 
Act 3 of 1928 is somewhat peculiar. It 
reads ; 

“Whoever is convicted of absconding in 
violation of a condition of a remission of 
punishment under S. 227, Penal Code, shall in 
addition to the punishment prescribed by 
that section, be punished by the convicting 
Magistrate with rigorous imprisonment for a 
term which may extend to one year.” 

This suggests that it is incumbent on 
the Magistrate to add some term of im- 
prisonment to that pfiBScribed by S 227, 
though the length of the term to be added 
is within his discretion. This point, 
however, is not of importance in the 
present case. 

If the section were worded in the ordi- 
nary way that is, if it began; "Whoever 
absconds in violation of a condition 

” I think there can be no doubt 

that it would not have retrospective ef- 
fect, and that the additional sentence 
passed on the accused in this case was 
illegal. But the wording "Whoever is 

convicted of absconding “ makes 

it arguable that S. 2, Act 3, applies to 
anyone convicted before the Act came 
into force and not only to an offence com- 
mitted after that date. This interpreta- 
tion, however, is so contrary to the ac- 
cepted principles of penal legislation 
that I think it would be unsafe to accept 
it onSgrounds no stronger than are to be 
found in the section. I am not prepared, 
therefore, to hold that the section has 
retrospective effect. I therefore reduce 
the sentence passed on Nga Po Ngwe to 
one of rigorous imprisonment for 4 mouths 
and 2G days. 

P.N./r.K. Sentence reduced. 
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Carr, J. 

Nga Mya — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 86-B of 1928, De- 
cided on 12th March 1928, for review of 
order of 3rd Addl. Magistrate of Taung- 
dwingyi, in Criminal Regular No. 159 
of 1928. 

Penal Code. S. 227 and Burma Act (3 of 
1928), S. 2~Magistrate lentencing perion, 
convicted under S. 227, Penal Code, atid 
S. 2, Burma Act, for period in excess of his 
powers — Such sentence is illegal. 

There is nothiug in either S< 227, Penal 
Oode or Burma Aot to empower any Magistrate 
to pass a sentence in excess of that which 
ha is empowered under the Criminal P. 0., to 
pass. Thus if a Magistrate sentences a per- 
son, convicted under 3. 227 of the Code, and 
under S. 2, Burma Act, for a period which is 
in exoess of his power, the sentenoe is illegal. 

[P 279 C 2] 

Judgment. — The respondent Nga 
Mya has been convicted under S- 227, 
Penal Code and sentenced under that 
section and S. 2, Burma Act 3 of 1928, 
to rigorous imprisonment for two years, 
eight months and six days. The Magis- 
trate who passed this sentence has 
ordinary 1st class powers and the maxi- 
mum term of imprisonment that he can 
impose for one offence is two years. 
The sentence is, therefore, illegal. 
There is nothing in either S. 227, Penal 
Code or Burma Aot 3 of 1928 to empower 
any Magistrate to pass a sentence in ex- 
cess of that which he is empowered 
under the Criminal Procedure Code to 
pass. The conviction and sentence 
passed on Nga Mya are set aside and it 
is ordered tliat he be retried by a com- 
petent Magistrate. 

This case is similar to the same 
Magistrate's Criminal Regular No. 164 of 
1928 in that oral evidence has 
wrongly been admitted to prove the fact 
and particulars of the accused’s convic- 
tion and the fact and conditions of the 
grant of a remission of sentence. I have 
explained in my order in Nga Po 
Ngwe V. Emperor (Ij which is a re- 
view of that case, the nature of the evi- 
dence required in cases under S. 227, 
I. P. C. The Magistrate who retries 
this case should see that proper evidence 
is produced He should also in passing 
sentence, if the accused is convict^, take 
into co nsideration the imp ri soomen fc 

(!) A. I. R, 1929 Bang. 278=7 Bang. 3ft5. 
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suffered by fcbe aooused under the aen- 
tenoe that is now set aside. 

r N./n.K. Conviction net aside. 
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Heald and Mya Bu, JJ. 

Maung Skive An — Applioaut. 

V. 

Ma The Nu and others — Bespondeuts. 

Civil Misc. Appln. No. 66 of 1928, 
Decided on 13th February 1929, from a 
judgment of a Rangoon Bench in First 
Appeal No. 210 of 1927. 

(a) Transfer of Property Act, S. 54 — 
Mortgagor transferring mortgaged property 
by report, to revenue authorities, of sale — 
No registered conveyance — Mortgagee can 
successfully defend suit for redemption^ 
Part performance — Mortgagor and Mort- 
gagee. 

A person's admission thub ho is a party to 
tho transaction which is proved by a report co 
the revenue authorities but not by a regis- 
tered document to have been an outright 
trauafcr in satisfaction of a mortgage debt 
debars him from alleging that he is not 
bound by tha transaction and though the 
trausaction does not convey a good titla to 
the mortgagee tho transfer not being olTeotecl 
by registered deed as reqviired by S. 51, still it 
IB a good defence to the suit to radoam the pro- 
perty. A, I. R. 1^)24 Ranrj. 214 [F 13.), A. i, R. 
I92:i Rang. 125, A. I. R. 1027 Rang. 3J, A. /. R, 
1925 itanf/. 119 and A. I. R. lOiO 81, 

Ril.on. LP 281 0 1, 2] 

(b) Civil P, C., S. 110 — “ Material ques- 
tion of law ” explained. 

Where a law on a pirticular poinn docs 
not Boom to havo ovor boon laid down by tho 
Privy Council, the question doos not cease 
to b? a material question of law merely be- 
cause ca^cs involving somewhat similar 
points have been dealt with by the Privy 
Oounoil so as to disentitle a party to leave 
appeal to Privy CDiinail A I. R 1920 All. 
HI, Dts/.; 2i Mart 377; A. 1. R 1914 f'. C. 

27;A.J.R. 1916 P. C. 139 and A. I. 1924 
ha rig. 214 {F. Jh), Ref. [P 281 0 2, P 282 C IJ 

Ba Thcin (2)— for Applioiut. 

Anklesaria — for Beapoadeats. 

Judgment. — Fetibioner applies for 
leave to appeal to His Majeaty ia Coua- 
cil against a judgment of a Bench of 
this Court which on appeal from a de- 
cree of the District Court of Amherst 
dismissing petitionor’a suit affirmed the 
decision of the District Court. Feti- 
tioner valued the property which is 
the subiect-matter of the suit at 
Bs. 10,000 when he first filed the suit 
and at Bs. 13,000 when be gave evi- 
dence, and it is nob suggested by the 
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respondeats that the value of the sub- 
jeot-matter in dispute in the suit and 
in the appeal to this 'Court and in the 
proposed appeal to His Majesty in Ooun- 
oil is less than Rs. 10,000. Fetitioner 
claims that the proposed appeal in- 
volves a substantial question of law be- 
cause, as ho alleges, the judgment of 
this Court recognized as valid an oral 
transfer of immovable property and 
such recognition contravenes the provi- 
sions of B. 54, T. F. Act, which pro- 
vides that a sale of immovable pro- 
perty worth Rs 100 or more can ba 
made only by registered instfument 

In his original plaint, a copy of which 
(Ex. 12) is on the District Court’s re- 
cord petitioner alleged that in 1909 by 
registered deed he made a simple mort- 
gage of tho lands in suit in favour of one 
Ma Son and her two sons San Ye and 
Tun Hlaing, that in 1917 ho put the 
mortgagees into possession of the lands 
on an agreement that the rents and pro- 
fits should be taken by them in lieu of 
interest and that he was entitled to re- 
oover the lands from the mortgagees or 
their heirs and legal representatives on 
payment of the original mortgage ’money 
without interest. The defence was that 
the transaction of 1917 was not as peti- 
tioner alleged, a conversion of a simple 
mortgage into a possessory mortgage bub 
was an outright transfer of the mort- 
gaged properties to the mortgagees in 
satisfaction uf tho mortgage debt. 

Fetitioner admitted that profits of the 
lands were only sufficient or barely 
sufficient to pay the interest due on the 
mortgage and the Government revenue 
and that he allowed his brother Kya 
Baw to work the lands taking nothing 
from Kya Biw by way of rent or pro- 
fits. It appeared from the official land 
records registers that about 1915 a re- 
port of a transfer of the lands by peti- 
tioner to Kya Baw was made to the 
revenue authorities and that in the 
registers for the year 19L5-16 the lands 
were transferred from petitioner’s name 
to Kya Biiw’s name as owner. It ap- 
peared also from tho official registers 
that in 1917 the lands were transferred 
outright by Kya Baw to San Ye and 
Tun Hlaing for Rs. 4,000 the transac- 
tion being reported to the revenue 
authorities as a sale, that being the 
usual form of report in this country when 
mortgaged properties are transferred to 
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tlie mortgagees ia Batisfaobioa of the 
mortgage debt. There was some evi- 
deaoe that the patitioaov himself took 
part ia this traaaaotioa, aad although 
the trial Court rojeoLed that evi- 
(loDoe it must be retnembered that ia his 
original plaint petitioner himself said 
that it was he who transferred the lands 
to the mortgageos. It seems clear 
therefore that petitioner took part in 
the transaction of 19L7 and that that 
transaction instead of being, as he al~ 
leged, a more putting of the mortgagees 
into possession under an agreement that 
they should take the rents and profits 
in lieu of interest was in fact intended 
to be an outright transfer of the lands 
to the mortgagees in satisfaction of the 
mortgage debt. The only dilToroiice bet- 
woeu this ease and many similar cases 
which conic before this Court is that the 
person who made the transfer to the 
mortgagees in this case, as shown by the 
entry in the land records registers, 
was petitioner's brother Kya Baw and 
not petitioner himself. But petitioner 
had admittedly allowed his brother to 
deal with the lands as' owner and had 
allowed them to stand in his brother's 
name as owner for several years, and on 
bis own statement in the plaint he was 
a party to the transaction of 1917. In 
these olroumstanoes the trial Court 
found that petitioner could not be al- 
lowed to repudiate the transaction of 
1917 which was proved to be in inten- 
tion though nob in law an outright 
transfer of the lands to the mortgagees 
in satisfaction of the mortgage debt. 
Petitioner appealed to this Court on 
the ground that the lower Court should 
uot have recognized the transfers of the 
lands by him to Kya Baw and by Kya 
Baw to San Ye and Tun Hlaing because 
those transfers were not effected .by 
registered deed. 

This Court said that petitioner's ad- 
mission that ha was a party to the 
transaction of 19 L7, which was proved 
to have been an outright transfer in 
satisfaction of the mortgage debt, de- 
barred him from alleging that he was 
not bound by thit transaction, and that 
although that transaction did not con- 
vey a good title to San Ye and Tun 
Slaing, nevertheless it was a good de- 
fence to petitioner's suit to redeem the 
property. That decision was based on 
a long line of deoisions of this Court 
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that an agreement to sell, which is in- 
herent in the execution of a oonveyanee 
which was not registered, or in a report 
of an outright sale made by the vendor 
to the levenuo authorities with a view 
to mutation of names, is a good defence 
to a suit for possession of the property 
brought by the legal owner. That view 
of the law is settled, so far as this Court 
is concerned, by the Full Bench cases ot 
My at Tha 2 an v. Ma Dun (l) and Ma 
Ok Kyi V. Ma Pu (2) and has been ad- 
opted in numerous cases of which the 
following are examples, namely, Shwe 
Ilmon V. Tha By aw (3), Ma Ma E v. 
Maunq Tun (4) and Tun Bye v. Maung 
Kya (5). 

Potibiooev's learned advocate asks us 
to give leave to appeal to His Majesty 
in Council on the ground that all those 
cases have been wrongly decided in that 
they recognize as valid transfers which 
are declared by S. 54, T. P. Act, to be 
invalid. Bespondent’s learned advocate 
refers us to the case of Mathuj'a Kurmi 
v- Jagdeo Singh (6) as laying down that 
the application of well defined legal 
principles to a particular set of facta 
does not raise any question of law 
which can fairly be described as sub- 
stantial, but in quoting that case the 
learned advocate has omitted certain 
important words. The Bench qualified 
the generality of the statement quoted 
by the words " in these circumstances," 
the circumstances in that case being 
that the matter had been agitate! time 
and again before their Lordships of the 
Privy Council, who had repeatedly laid 
down the law in the sense in question. 
In the present case the law does not 
seem over to have been laid down by 
their Lordships of the Privy Council. 
There are oertain oases in which theii 
Lordships have dealt with somewhat 
similar points, namely, the oases ol 
Immudipattan v. Pena Dorasami (7) 
Mahomed Musa v. Aghore Kumar Oan- 
guli (BK an d Skeo Go v^ Maun j 

(ijA.^rR. I'Oii Raag. ‘il4=‘2 Rang. 2B5 
(F. B.). 

(а) A. I. B. 1927 Rang. 33=4 Rang. 363 
(P. B.). 

(3) A. I. R. 1923 Rang. 125=11 L. B. R. 462. 

(4) A. I. R. 1925 Bang. 119=2 Bang. 479. 

(5) A. 1 . R. 192G Bang. 81 =S Bang 608. 

(б) A. I. B. 1928 All. 61=50 All. 208. 

(7) 11900] 21 Mad 877=28 I. A. 46=7 Bar. 
811 (P. 0.) 

(8) A. I. B. 1914 P. 0 . 27=42 Oal. 801=42 

I. A. 1 (P. 0.). 
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In (9)., bufi in fchoe caaea, as was poinbed 
ouh in the ease of Myat Tha Zan v. Ma 
Dun (1) the question of precise effect of 
the provisions of S 54, T. P. Act, was 
not material to the decision In these 
circumstances we are unable Co bold 
that the decision in Mathura Eurmis 
case (6) applies to the facts of the pre- 
sent case. 

The question whether the cases in 
this Court mentioned above and similar 
cases decided in the other High Courts 
of India were rightly decided is clearly 
a question of law and in view of the 
number of such cases occurring in this 
country and the importance of the legal 
principles involved it seems to us to be 
a material question of law. We there- 
fore grant a certificate that as regards 
amount or value and nature the case 
fulfils the requirements of S. 110 of the 
Code. Costs in respect of this applica- 
tion will abide the final desision of the 
appeal, advocate's fee in this Court to 
be five gold mohurs. 

P. N./r.K. Application granted, 

(9)^. I. R 1‘>1GP. G. 130=44 Cal. 542=44 
I. A. 15 (P.O.). 
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Heald and Mya Bu, JJ. 

Maung Fo Mya —Appellant, 
v. 

Ma Hla and others — Respondents. 
First Appeal No. 273 of 1928, Decided 
on 29th April 1929, from judgment of 
Dist. Judge, Hanthawaddy, in Civil 
Regular Suit No. 34 of 1928. 

(a) Buddhiit Law (Burmeie) — Succeiiion 
— Oraia ion taking hii share on father’s 
death — He cannot inherit in remainder on 
death of surviving parent when she leaves 
children. 

Where there is a child of the family survi- 
ving the last dying spouse, the orasa who has 
taken a quarter share of the parental estate 
from the surviviug parent on the death of the 
parent of the same sex does not retain any 
right to a further share in the partition of the 
remainder of the estate on the death of the 
surviving parent ; \ L, B, R. 50, Af fumed ; 8 
Tj. B, R, 601 ; A. I. R. 1924 Rang. 71 and A. I. 
n. 1926 Rang, 23, Ref, [P 284 0 1] 

(b) Buddhist Law (Burmeie) — Text — 
Manugye. 

Where Manugye is net ambiguous, other 
Dhammathata need not.. be referred to : A, I. 
R, 1914 P. C, 97, Foil [P 283 0 1] 


. Ma Hla (Mya Bu, J.) 

Ba Maw — for Appellant. 

Po Han and On Thwin — for Respon- 
dents. 

Mya Bu, J —Appellant Maung Po Mya 
was the eldest born child of a Burman 
Buddhist couple U Pu and Ma Qyi who 
had two younger children Ma Hla, respon- 
dent 1, and Maung Than, the father of 
respondents 2 and 3 U Fu died in 1920 
and Po Mya claimed and obtained his 
quarter share in the estate of the parent? 
as the orasa son. Maung Than died in 
1923. In 1928 Ma Gyi died. Maung 
Po Mya now sues for administra- 
tion and paitition of the estate of Ma 
Qyi, claiming ll/24th9 share of the 
estate as against his sister and the chil- 
dren of his deceased brother The estate 
left behind by Ma Gyi consists entirely 
of the joint property of herself and U 
Pyu. The defence is that as the appel- 
lant took his quarter share as orasa son 
on the death of U Pu he is not entitled 
to claim any share in the estate left by 
Ma Gyi. 

The question for decision is whether 
an orasa son after taking his quarter 
share on the death of the father retains 
any right to inherit in the remainder of 
the estate on the death of the mother 
The case of Maung Hmu v. Maung Po 
Thin (1), is an authority showing that 
the orasa son in such a ease retains no 
further right, and if it still remains good 
law, then the question must be answered 
in the negative The decision in that 
case was to the effect that the orasa sou 
after having taken his quarter share of 
the estate of his deceased father retained 
no right to any further future partition 
of, or any right in, the remainder of tha 
estate. This decision was based on the 
Dbammathats collected in S. 30 of Kin 
Wun Mingyi’s Digest and on the ruling 
in Ma On v. Ko Shwc 0 (2), where it 
was held inter alia that on the death of 
one of the parents the eldest son or 
daughter may claim his or her share and 
the remainder of the property vests in 
the surviving parent for himself or her- 
self and the remaining children. Ma On s 
case (2), has now been overruled by a 
Full Bench of the Chief Court of Lower 
Burma in Ma Sein Ton v. Ma Son (3), 

(1) [1900] 1 L. B. R. 50. 

(2) [1872-1892] L. B. R. 378. 

(3) [1916] 8 L. B. R. 501=30 I. 0. 598=8 
Bur. L. T. 903 (F.B.). 
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which, however, does not deal with the the author of the Digest and who during 


question as to whether an orasa son after 
haying taken his quarter share on the 
death of his father is entitled to claim a 
further share in the joint property on 
the death of the mother, but 'simply 
strengthens the widow's right of disposal 
over the remaining three-quarter share. 

In the case of Ma Take w, MaU Le (4), 
in whi(9h the question was whether parti- 
tion having been ejected between the 
surviving parent and the children on the 
remarriage of the surviving parent, the 
children of the first marriage could claim 
any further share in the lettetpwa pro- 
perty of the surviving parent and his 
second spouse, the ruling in Mauntf 
Hmu's case (l), was referred to. One of 
the texts collected in S. 30 of Kin Wun 
Mingyi's Digest is an extract from the 
Manugye which corresponds to Manugye 
— Book 10 — S. 5, which deals with the 
partitign between the mother and sons on 
the death of the father and states after 
detailing the personal belongings of the 
father which go to the eldest son and 
those of the mother which go to her: 

"Let the residua be divided into four parts 
of which lot the eldest son have one, and the 
mother and younger children three " 

This clearly indicates that after the 
orasa’s claim to a quarter share has been 
satisfied the only other persons having 
an interest in the remainder are the 
mother and children other than the orasa 
although the interests of such children, 
according to settled law, are not vested 
until the death of the mother. 

Their Lordships of the Privy Council 
have laid down in Ma Ilnin Bwin v. U 
Shwe Gon (5), that where the Manugye 
is not ambiguous other Dhammathats do 
jnot require to be referred to, and I do not 
think that it is necessary for the purpose 
of the present case to refer to the other 
Dhammathats in S. 30 of the Digest 
which I may, however, say do not intro- 
duce anything inconsistent with the rule 
enunciated by Manugye, J3ook 10, S. 5 
Further support to the view that the 
orasa son having taken his quarter share 
on the death of the father is not entitled 
to a further share on the death of the 
mother, is gained from S. 155, of the Atta- 
saukhepa Vannana Dhammathat compiled 
by the Kinwun Mingvi who was also the 

(4) A. I. B. 1924 Bang! 71=-1 Rang. 47. 

(5) A. I. B. 1914 P. 0. 97=41 Cal. 887=41 
1. A. 121 (P. 0.). 


regime of the last two Burmese Kings and 
for many years after the annexations until 
his death was the greatest living authority 
on Burmese Law and Literature and 
whose opinion is therefore very reliable. 

For these reasons it is in my opinion 
safe to uphold the ruling in Maung' 
Hmus case (1) except where it speaks of 
the right of pre-emption, which is con- 
trary to the ruling of the Full Bench of 
the Chief Court of Lower Burma in- 
Maung Ye Nan 0 v. Aung Myat San (6)^ 

The learned counsel for the appellant 
relies on the obiter dictum in Maung Po 
Sa?i v. Maung Po Thet (7) which is to 
the effect that even if the orasa hae 
taken his quarter share on the death of 
one parent or on the remarriage of the 
surviving parent, he is still entitled to 
claim a share on the death of the survi^ 
ving parent or on the death of the step- 
parent, unless separation from the family 
is proved or is to be presumed. 

According to my experience of the 
modern practice an orasa child who has- 
taken a quarter share on the death of the 
parent of the same sex does nob usually 
act up to the old notions of continuing- 
in bho family looking after the family 
estate and the younger children ; and 
there is no reason why an orasa child 
who has actually taken a quarter share 
from the surviving parent and livea 
separately as in this case, should not 
be regarded as having been separated 
from the surviving parent and the 
younger childreu. It is contended that 
the orasa child gets his or her quarter 
share on the death of the parent of the 
same sex because of the special and out- 
standing position that such child occu- 
pies in the family, and therefore such 
share should be regarded as a reward and 
should not be taken into consideration 
in the final division of the estate on the 
death of the surviving parent. Bearing 
in mind the fact that the orasa child 
is given the right to claim a quarter 
share on the death of the parent of the 
same sex while other children are not 
entitled to claim anything till the death 
of the surviving parent, which is in it- 
self a special privilege, the contention 
that the actual share — not merely the 
right — is given as a reward appears ta 
~(6) [i 91^~8 L. B B. 466=31 I.-O. 612 =a 
Bur. L T. 167. 

(7) A. 1. R. 1926 Bang. 23=3 Rang. 438. 



*2Bi Rangoon 

me to be quite uateuaible. The learaed 
oouDsel points out that aooording to the 
texts mentioned in S. 149 and the allied 
eections of the Digest, the orasa child 
has a right to participate in the inheri- 
tance along with other children on the 
death of the surviving parent. But there 
is nothing to show and it does not 
appear that the references to the orasa 
in the text relate to the orasa child who 
has taken a quarter share on the death 
of one of the parents. 

It is possible that in spite of the fact 
that an orasa child has obtained a quarter 
share of the parental estate from the 
surviving parent on the death of the 
I3arent of the same sex. he or she may 
be allowed to inherit on the death of the 
surviving parent where no other child 
survives. But it is in mv opinion clear 
that where there is a child of the family 
surviving the last dying spouse the orasa 
who has taken a share of the parental 
estate from the surviving parent on the 
death of the parent of the same sex, does 
not retain any right to a further share 
in the partition of the remainder of the 
estate on the death of the surviving 
parent. For these reasons I would dis- 
miss the appeal with costs 

Heald, J.— I concur. 

P.N./li.K. Appeal dismissed. 
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Heald, Ofeg., C. J. and Mya Bd, J. 

Ma Zaw May — Appellant. 

V. 

Maung Ba (J — Respondent. 

Misc. Appeal No. 103 of 1929, Decided 
on 6th September 1929, against order of 
Diet. Judge, Thaton in Misc. Oase No. 19 
of 1929. 

Buddkiil Law (Burmese) ^ Guardian and 
Ward. 

A mobher'a alsbec is a pcaEecaatial guardian 
to a pubativQ fabhar or stepfather when bha 
asbabo belonged to tho minor's deceased 
lather. [P 294 C 2] 

Janab Ali — for Appellant. 

Shwe Thwifi^lor Respondent. 

Judgment. — Shwe Ya and Ma Ngwe 
U were husband and wife They lived 
together for many years, but had no chil- 
dren. Some 10 years or more ago, Shwe 
Ya, who mast have been well over 70 
years of age, married Ma Wut, a girl of 
about 20 who had been living with them 
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as a servant. Not Igng afterwards, the 
present respondent Ba U oame to live in 
their bouse as a dark. Ma Wut oonoeived 
four times, while she was married to 
Shwe Ya. One conception was abortive, 
and two of the children died soon after 
birth, but the last ohlld, a girl Ma Thu 
was born hve months and 13 days after 
Shwe Ya's death, and is still alive. There 
is a strong presumption that this child 
was conceived while Shwe Ya was alive 
and that it was his child Shwe Ya died 
in July 1924, and thereafter his widow, 
Ma Wut and the clerk Ba U lived to- 
gether as husband ^and wife. They had 
no children. Shwe Ya's estate was ad- 
mittedly worth of Rs. 1,00,000 or more, 
and the minor Ma Thu as his daughter 
would be entitled to claim partition by 
reason of her mother's remarriage, and 
would also be entitled to olaim a share 
of inherit ince from Ba U, if he was her 
stepfather. 

The appellant Ma Zaw May is Ma 
Wut's own sister, and she claims to ba 
appointed gUuirdian of the person and 
property of her minor niece Ma Thu. Her 
object is doubtless to file a suit on be- 
half of the minor against Ba U. Ba U 
objects to her appointment as guardian 
on the ground that he is in fact Ma 
Thu’s father, having had adulterous in- 
terooursa with her mother Ma Wut dur- 
ing Shwe Ya’s lifetime. The learned 
Judge in th lower Court said that he was 
inclined to hold that Ma Thu was not be- 
gotten bv Sbwo Ya, but was begotten by 
Ba U. For this reason he dismisael ap- 
pellant’s application to be appointed guar- 
dian. 

It seems to us that it is unueoessary 
for the purposes of these proceedings to 
decide whether or not Ba U is in fact 
the father of Mi Thu beoiuaa even if he 
was her father that fact would in the oir- 
oumstanoes of the oisa give him no right 
to be guardian of either her person or 
her property It is quite 'olear that his 
interests are adverse to hers, and we are 
of opinion that appellant who is admit- 
tedly the sister of the minor’s mother 
ought to have been appointed guardian of 
the minor’s person and property. Res- 
p indent's learned advooite suggests that 
her aatecedents are such as to disqualify 
her from appointmeub, bub respondent's 
own anbeoelents are none of bha best and 
in view of the appellant’s admitted rela- 
tionship to the minor, we think that sha 
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may reasonably be appointed, provided 
of oonrse, that she gives security for the 
full value of the property, whioh she 
may be expected to recover on the minor's 
behalf. We therefore sot aside the order 
of the lower Court and direct that appel- 
lant be appointed guardian of the person 
and property of her ‘minor niece Ma Thu 
on giving such security as may be 6xed 
by the lower Court. The respondent 
will pay appellant's costs in both Courts. 
Advocate’s fees in this Court to be five 
gold moburs. 

r N./n.K. Order set aside. 
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TIeald, OrEG., C. J. AND Chari, J. 

U Oh — Appellant. 

V. 

U Shioe Respondent. 

Letters Patent Appeal No. 00 of 1929f 
Decided on 26th August 1929, from decree 
of Rangoon High Court in Second Appeal 
No. 492 of 1920. 

(a) Civil P. C., O. 2. R, 2-0. 2. R. 2. it 
no bar if caute of action in lubiequent suit 
ii different from one in earlier luit, 

In an oarllcr suit tbe claim was based on 
tho oonveyaace and the cauaa of action was 
the diacrapaac'y betweaa the area of the land 
as mentioned in the conveyance and the 
actual area of the land. In tho subsequent 
suit tho cause of action was an alleged failure 
to convoy the land agreed to bo convoyed, the 
land being land diCfeient from tho one men- 
tioned in the conveyance and the claim was 
based not on tho conveyance but on tho agree- 
ment to convey. 

Held : that such subsequent suit could nob 
bo barred by operation of O. 2, R, 2. [P 2B7 G 1] 

(b) Buddhiit Law (Burmese) — Agreement 
by husband to convey land jointly belonging 
to him and his wife — Consent of wife not 
obtained — Claim for specific performance 
cannot succeed — Specific Relief Act, S. 28. 

If a Burmese Buddhist agrees to convoy 
land jointly belonging to him and his wife 
without obtaining her consent, suit for speci- 
fto performance of such agreement cannot be 
obtained as the husband is not competent to 
' alienate land without obtaining wife’s con- 
sent. [P 287 0 1] 

F. 5. Doctor — for Appellant. 

E. A. Villa — for Reapoudeut. 

Judgment. — Respondent who is a man 
of between 70 end 80 years of age, had a 
number of children by his first wife, and 
appellant who is nearly 50 himself is 
one of those ohildren. About 1925, res- 
poudeut married a young wife and the 
ohildren by the first wife claimed parti- 
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fcion of property. Respondent’s lands wero 
mortgaged for Rs 7,760 and so in April 
1926, it was arranged that the childreD 
or some of them should buy the proper- 
ties from him at the full market price,, 
that the sale proceeds so obtained should 
be used to pay olf the mortgage, that the 
father should have half of what was left 
after the mortgage had been paid off and 
that the children should share the other 
half between them, the price actually 
payable by ohildren who bought property 
being reduced by the amount of the share 
payable to them under the arrangement. 
In accordance with that arrangement ap- 
pellant agreed to buy certain lands for Bs. 
10,000 and a conveyance of a certain hold- 
ing of paddy land to him for that amount 
was executed and duly registered. That 
holding was described in the conveyance 
as holding No. 15 of 1925-26 in Ngamon- 
ohaun Kwin, measuring 28.82 aores^ 
those particulars being copied into the 
conveyance from the tax ticket for 1925- 
26 but in copying the figures a mistake 
is made, and the figures 26.82 were read 
as 28.82, figures for 6 and 8 in Burmese 
script being easily mistaken for enolv 
other. 

On discovering the mistake appellaat 
sued his father to recover either the 
supposed deficiency of the two acres or 
Rs. 700 as being the price of the 2 acres, 
which as he alleged he had overpaid, but 
his suit was dismissed on the ground that 
he was himself in possession of all the 
tax receipts for the previous years, which 
showed the area as 26.82 acres, that he 
admitted that he knew before the con- 
veyance was executed that the area of 
the land was in fact only 26.82 acres, and 
not 28.82 acres and that be had not been 
prejudiced by the mistake in the convey- 
ance, because he knew the holding which 
he was buying and had got exactly what 
he intended to buy. Long before tho 
suit was filed appellant was already in 
dispute with his father about another 
matter which as he alleged arose out of 
the same agreement to buy from his 
father certain lands for Rs. 10.000. 

Adjoining the holding of 26.82 acres 
there was an extension into State waste 
land which had been made by his father 
apparently during the year 1925, but 
which was said not to have been assessed 
to revenue at the time when the convey- 
ance was executed I That extension was- 
aasessed to revenue in the name of th& 
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father and the new wife as a separate 
new holding namely holding No. 4 of 
1927-28 of 10.38 aores. It does not ap- 
{ 3 ear when that holding was first assessed 
to revenue, but it seems probable that it 
was at about the time of the conveyance 
of the 26 82 aores holding to appellant. 
Appellant claimed that although that 
holding was not included in the convey- 
ance it was intended that he should re- 
ceive it along with the 26.82 aero hold- 
ing, and he attempted to take possession 
of it, with the result that the new wife 
prosecuted him for criminal trespass. 
He replied by prosecuting his father for 
cheating and his father and the new wife 
together for mischief. 

The basis of the charge of cheating, 
which it may be noted was made on 23rd 
June 1926, the date of the conveyance 
being the 24th April|tl926, was that his 
father had fraudulently and dishonestly 
induced him to buy the 26.82 acre hold- 
ing by representing that the adioining 
extension which the father had cleared 
and prepared for cultivation during the 
previous year but which according to his 
father had not yet been assessed to re- 
venue, would pass to him along with the 
26 82 acre holding. He said that the 
reason for his paying eo much as 350 per 
acre for the holding mentioned in the 
conveyance was that it was agreed that 
he should get also the adjoining holding 
of 10.38 acres thrown in at the same 
price. The basis of the charge of mis- 
chief, which was made on 9th July 1926, 
was that his father and the new wife had 
damaged the growing paddy planted by 
him on the 10.38 acre holding. All these 
criminal proceedings were abortive, ap- 
pellant’s charge of cheating being classi- 
fied as false, and his complaint of mis- 
chief being dismissed without trial. Ap- 
pellant's suit for the recovery of the two 
.acres of land or Bs. 700 which was insti- 
tuted on 3rd September 1927 having been 
dismissed on 5th December 1927, he 
instituted the present suit on 16th Janu- 
ary 1928. 

In his plaint in this suit he alleged 
that his father agreed to sell him both 
the 28.82 acre holdiug and the 10 38 
acre holding for 10,000 agreeing to convey 
the former holding forthwith and the 
latter after it had been assessed to re- 
venue, that the former holding was duly 
conveyed to him, the whole oonaideration 
for the sale of the two holdings being 


entered in the conveyance as the con- 
sideration for that holding, that his 
father had failed to convey the latter 
holding, and that he was entitled to a 
decree for a conveyance of it and for 
mesne profits, whion he assessed at 600, 
The father denied that he ever agreed to 
sell the 10.38 acre holding and said that if 
he had agreed to sell it there was no reason 
why it should uot have been included in 
the conveyance, because it had actually 
been assessed to revenue and the tax 
ticket for it had issued before the con- 
veyance was executed He pleaded that 
the suit was barred by reason of the 
former suit in which the appellant had 
claimed either the two acres of land or 
its value. He also pleaded that appel- 
lant could not be allowed to vary the 
terms of the conveyance by oral evidence 
to show that although only the 26 82 acre 
holding was mentioned in the conveyance, 
the 10.38 acre holding was also intended 
to bo conveyed. 

The trial Court found that the respon- 
dent did agree to sell both the holdings 
for 10,000, that no conveyance of the 10.38 
acre holding was executed because res- 
pondent’s rights in it were those of a 
mere "squatter” and land alienated by a 
squatter is liable to be resumed by 
Governnqent, and that S. 92, Evidence 
Act, did not prevent appellant from prov- 
ing that tbe 10.38 acre holding was in- 
cluded in the agreement for sale. The 
learned Judge regarded the pleading that 
the present suit was barred by the pre- 
vious suit as being a pleading of res judi- 
cata, and finding that the subiect matter 
of the present suit was not res judicata 
by reason of the earlier suit, gave appel- 
laut a decree for a couveyance of the 
10.38 acre holding and fjr mesne profits. 
Bespondents appealed but the lower ap- 
pellate Court accepted the findiugs of the 
trial Court aud dismissed his appeal with 
costs. 

Bespondeut then came to this Court in 
Bocoud appeal, and the learned Judge who 
dealt with this case was of opinion that 
the present suit was barred by the opera- 
tion of 0. 2, B. 2, on tbe ground that the 
present claim ought to have been made 
in the earlier suit. The matter now 
comes before us as an appeal under S. 13 
of the Letters Patent on a declaration of 
the Jndge who passed the judgment that 
the case is a fit one for appeal. It seema 
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to ua clear that the deoisioa of the learned 
Judge was mistaken, because the cause of 
action in the earlier case was the discre- 
pancy between the area of the land as 
mentioned in the conveyance and the 
actual area of the land, the claim 
being based on the conveyance itself, 
whereas in the present case the cause of 
action is an alleged failure to convey the 
land agreed to be conveyed, that land 
being land different from the land men- 
tioned in the conveyance and the claim 
is based not on 'the conveyance but on 
the agreement to convey. 

What appellant claims in the present 
suit is speci&o performance of an agree- 
ment to convey the 10.38 acre holding to 
him, but thit claim cannot succeed be- 
cause it is clear from appellant’s own 
admissions that that land was acquired 
by his father after his marriage to his 
present wife, so that it belongs to the 
father and the stepmother jointly, and 
the father could not alienate it without 
the consent of the stepmother It is 
clear that the stepmother did not con- 
sent to the alienation, since she prose- 
cuted appellant for trespass as soon as 
he attempted to enter into possession of 
the land. The case is therefore not one 
in which the Court would decree specific 
performance, and appellant must be left 
to such other remedies as may bo open 
to him In this connexion wo may note 
that in our opinion appellant would be 
well advised to let matter rest where it 
is, and not to embark on any further 
litigation which it is certain to be costly 
and likely to be infruotuoua. The appeal 
is dismissed, and in the circumstancea of 
the case the parties will bear their own 
costs. 

P,N./r.K. Appeal dismissed. 
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Rutledge, C. J., and Brown, J. 

Ah Kway — Appellant. 

V. 

Administrator-General, Burma, and 
another — Respondents. 

Civil Misc. Appeal No. 51 of 1D29, 
Decided on 8tb April 1929, from order of 
Original Side in Civil Regular No. 663 
of 1928. 

Arbitration Act, S, IS^Order refuiinil to 
stay proceedingH under S, 19 la not appeat- 


able not being judgment under Letteri 
Patent (Rangoon), Art, 13, 

If aa applioabion ii made to the Court under 
the provisiona of 5. 19 and the Court after 
hearing the parties oa the applicacion paasea 
an order refusing to stay proceediaga, the 
order is not a judgment within the meaning 
of Art. 13, Lettera Patent and ia nob appeal- 
able : C. M, 8‘2 of 1925 Con’f. 47 Cal, 611, no£ 
Foil, , A. I. H, 1920 Hang. 41 (F,B.), Rel. on, 

[P 289 G 1] 

N. M. Cuwasjee — for Appellant. 

K. C, Bose and P. B. Sen — for Res- 
pondents 

Judgment. — The respondent to this 
appeal is the Administrator-Oeneral of 
Burma as administrator of the estate of 
one Lee Woot Hong, deceased. He 
brought a suit on the Original Side of 
this Court against the appellant. Ah 
Kway for a declaration as to Che share 
to which Lea Woot Hong’s estate is en- 
titled in a partnership business carried 
on with the appellant, for the taking of 
accounts and for the winding up of the 
partnership. Subsequently the respon- 
dent 2, Lee Way Pein, was added as a 
defendant to the suit in his claiming 
that ha was a subsisting partner. Ah 
Kway did not * 61e a written statement 
but made an application to the Court 
under the provisions of S 19, Arbitration 
Act, asking for a stay of proceedings. 
After hoiring the parties on this appli- 
cation, the trial Judge passed orders re- 
fusing to stay proceedings and Ah Kway 
has now bled an appeal against this order. 

It is contended on behalf of res- 
pondent 1 that no appeal lies and reli- 
ance is placed on the Full Bench ruling 
of this Court in the case of P. K, P. V. 
E. Chidambaram Chettyar v. N. A Chet- 
tyar Firm (1) It has been suggested 
on behalf of tbe appellant that we should 
not follow this Full Bench decision be- 
cause a different view of the law was 
taken by their Lordships of the Privy 
Council in the case of Sooniram Jeetmul 
V. R. D, Tata & Co. (2) In that case a 
suit was brought on the original side of 
this Court and an objection was taken 
that the suit was not within the local 
jurisdiction of the Court. The trial 
Court overruled the objeotiou and pro- 
ceeded to deal with the case on the 
merits. An appeal against this deoisioa 
was filed before a Bench of this Court, 
aud the Bench held that an appeal did 

Tl) A. I. R. 1929 Rang 41— G Rang, 703 
(F.B.), 

(2) 0. M. No. 82 of 1925. 
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lie, but, eventually, dismiBsed the appeal 
on the merits. The defendants then ap- 
plied to the Privy Council for special 
leave to appeal against the order of the 
Bentih and special leave was given. The 
order granting special leave to appeal 
records that counsel had been heard in 
support of the application and in opposi- 
tion thereto. If no appeal had lain in 
the first instance to a Bench of this Court 
that would have been a complete answer 
to the application for special leave to 
appeal to the Privy Council It is con- 
tended therefore that the order of their 
Lordships admitting the appeal involved 
a finding that an appeal from the trial 
Judge to the appellate Bench did lie. 
We are unable, however, to accept this 
contention. In the order admitting the 
appeal there is no reference whatsoever 
to the question whether an appeal had 
lain in the first instance from the order 
of the trial Judge. The Privy Council 
finally decided the case against the ap- 
pellants. Their judgment is reported 
[Soni Bam v Tata Sl Co t Ltd, (3)1 . 
There is no reference in their judgment 
to the question whether an appeal lay in 
the first instance from the order of the 
trial Judge. The appeal was dismissed 
on the merits and the respondents were 
not called on for a reply. It is quite 
clear, therefore, that at the hearing of 
the appeal the question whether an ap- 
peal had lain from the trial Judge was 
Dot considered. The order admitting the 
appeal did not involve any finding on any 
question in dispute. The final result of 
the appeal was against the appellants and 
we are unable to hold that the order of 
their Lordships of the Privy Council in- 
volved any finding on the question whe- 
ther an appeal did lie in the first instance 
from the order of the trial Judge. 

Reference has also been made on be- 
half of the appellant to the case of Joy- 
lall & Co. Y. Gopiram Bhotica { 4 ). In 
that case a Bench of the Calcutta High 
Court did decide that an appeal ivould 
lie from an order refusing to stay proceed- 
ings under S. 19, Arbitration Act. That 
is clearly an authority in favour of the 
view that the present appeal lies but 
it appears to us to be in conflict with the 
decision in the Full Bench case of Chi- 

(8) A. i. r7i 927 P. 0. 166=^6 Hang. 451^4 

I. A. 265 (P.O ). 

(4) [1920] 47 Cal. Oil— 58 I. 0. 765=24 C. 

W. N. 612. 
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dambaram Chettiar (l). In that case 
OrmistoD, J., wrote a long judgment in 
which he discussed exhaustively the pre- 
vious authorities on the point. The 
question referred for the decision of the 
Full Bench was : 

whether the finding that the parties inten- 
ded to treat the dooument on which the sun: 
was filed as an inland and not as a foreign 
instrument, and that; the defendants in cou- 
Boquenco cannot now rely upon any defects 
based upon its being a foreign inatminGnt, n- 
finding which had • the effect of allowing the 
suit to proceed, amounts to a judgment within 
the moaning of Art, 13, Lot'tors Patent. " 

The five Judges who oomposed the 
Bench were unanimously of opinion that 
the question referred should be answered 
in the negative. 

At pp 709 and 710 in his judgmeni , 
Ormiston, J., sets fortli three criteria 
which had been suggested as means for 
determining whether or not an order is 
appealable within the meaning of Cl. 13. 
On p. 710, he states as follows : 

The first is that adopted by the Madras 
High Court in 1868, whore a judgment is 
stated to have the moaning of ‘ any deeiBion 
or determination affecting the rights or tho 
interest of any suitor or applicant * : Thp 
Bcoonrj IS that adopted by the Calcutta High 
Court in 1872, and which on very many occa- 
sions has been desonbed as olassioal. Aooord- 
ing to this view, ' judgment * means ‘ a deci- 
sion which affects the merits of the question 
between the parties by determining some right 
or liability ’ and it is immaterial whether M 
is final, or merely preliminary or interlocu- 
tory . . . The third criterion .... 

which may be dosoribod in oontradistinction 
to the others as the modorn view, being thar 
laid down by the Chief Justice of the Madras 
High Court in 1910, and adopted by the latu 
Chief Justice of this Court in 1924. Accord- 
ing to this view, the test is whether or not the 
effect of the adjiidioation is to put an end 
to the suit or proceedings so far as the Gour:. 
before wbioh the suit or proceedings is pond- 
ing is ooncornod, or if its eficct, if it is no: 
complied with, is to put an end to the suit or 
proceeding ; if it has this offcot the adjudi- 
cation is a judgment ; otherwise not. ’ ” 

Afber discussing the case law on the 
subject, the learned Judge came to the 
conclusion that this last test was the 
proper test to be applied. The order 
which was appealed against in that case 
was merely an order on one issue in the 
case and its effect was not to put an end 
to the trial of the suit or proceeding, bu'j 
to allow it to continue. The Officiating 
Chief Justice in a concurring judgment 
remarks, at p. 738 : 

" Tho finding with which we are coucerned 
one, in efloot, which decides " 

that the suit is maintainable, and so 
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paves the ^ay for trbe determiaatioa of 
the maia quesbioa bebvveen bbe parties. 
It does not finally decide the rights of 
the parties and will be subject to atback 
on appeal, if the decree is ultimately 
against the appellant. 

It is quite clear that according to the 
principles approved in thit case the find- 
jing on a single issue in the trial of a 
case which does not finally determine the 
rights of the parties is not a judgment 
within the meaning of Cl. L3, Letters 
Patent, and previous rulings of this Court 
to the odect that a preliminary finding 
whether the trial Court had juriadicbicn 
to try the case is appeiiable were ex- 
pressly dissented from. We are bound 
by this docision and we find ourselves 
unable bo distinguish the question invol- 
ved in the present appeal. The trial 
Court has decided to proceed with the 
trial of the case but it has not come to 
any decision on the merits of tbedisiiuta 
between the parties, and the effect of the 
order is not to put an end to the suit or 
proceeding. It cannot by its nature be 
an order which, if not eompJied with, 
would put an end to the suit or proceed- 
ing. When the trial Court has proceeded 
to try the suit on its merits and passed 
its final judgment thereon, an appeal will 
then lie and it will then be open to the 
appellant, if aggrieved by the final order, 
CO raise the point that an adjournment 
should have been allowed under S. 19, 
Arbitration Act. The effect of the order 
(uav be temporarily to deny the appel- 
lant the right to have the matter refer- 
red to arbitration, but it is not a final 
order on the point. It is true that the 
order appealed against is not a decision 
on an issue in the cise, but its effect is 
the same as if it were an order on an 
issue as to jnrisliotion It was expres- 
sly. held in Chidambaram Chettyar’s 
ca^e (L) that a preliminary order decid- 
ing that the Court had jurisdiction on an 
issue was not appealable, and it seems to 
us necessary to follow that the order 
appealed against here is also not appeal- 
able We are, therefore, of opinion that 
the present appeil does not lie. The 
appeil IS therefore dismissed with oists. 

P.N./b K. Appeal disminsed. 
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Heald and Mya Bcj, JJ, 

L% Tone Koke and others — Appellants. 

V. 

S. A. R, M. Firm and others — Res- 
pondents. 

Application No. 186 of 1928, Decided 
on 2dbh March 1929, arising out of First 
Appeal from judgment of Original Side 
in Civil Regular No 213 of 1927. 

Civil P. C., O 41. R 10— Appellant aiked 
to give security under O. 41, R 10 > 1) failing 
to furnish it within ti ne ordered, with 
knoMfledge of order for security — Applica- 
tion mad - for extendon after expiration of 
time to give lecurity refuted — Ajpeal re- 
jected — No order to rettore appeal can be 
made. 

An .'ippaUant was direo'^ed to give seourity 
uadisr 0 41, K. 10(1) aod notiica of bho applica- 
tion for seoariby wa^ duly aejTved on him. 
With kuowledg) of bho orijr for accunby, ha 
failed bogiv.) aeounby within the bimo ordered 
by the Court and applied afber the expiry of 
thab bimo, tor exteu-tion TIis applic ition waa 
TofuBod on the ground bhab ib waa made after 
the expiration of the tune allowed and that 
no security was given up to thi date of the 
lioariug of the application. The appeal was 
rejoobed under O 41, H 10 (2) and nob merely 
■bruclc off the file . 

Held : that no order to restore the apoeal 
could be made ; 8 All. 315 (P. C ) ; 17 Cal. 1 

(P. C ) , 17 Cal. 512 (P. C ) and 42 All 626, 
Cons, and Dx’it. [P 290 G i., 2] 

Fouoar — for Appellants. 

Heald, J. — On llbh December last an 
order under 0 41, R. 10 was made 

against applicants and they were directed 
to give the necessary security on or ba- 
fere 15th January They failed to give 
the required security bat on 22nd Janu- 
ary they applied fur au extension of one 
month The opposite party objected and 
asked that the appeal should be rejected 
under O 41, R 10 (2) The cise was 
fixed for hearing the two applications oa 
I3th February and the Bimcb which 
heard the applications said that the time 
for furnishing security expired on I5th 
January, that no application for exten- 
sion of time was made until 22nd Janu- 
ary and that it was admitted that up to 
the date of bearing, that is, up to 13th 
February no seourity had been olfered. 
On these grounds ihe B3nch refused the 
application for further time and rejected 
the appeal, Applioants now on 14tli 
March ask us to restore the appeali 
which has been rejected, ou the ground 
that they are now in a position to give 
security. 


iGon 'D/Q'? JL go 
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Their learaed advocabe has referred us 
to a deoisioa of their Lordships of the 
Privy Gounoil in the ease of Bahuant 
Singh v. Daulat Singh (1), but the facts 
of that case seem to be different from 
those of the case which is before us. In 
that case the order for security was made 
without notice to the appellant Three 
days before the date by which security 
was bo be given the appellant filed a 
petition showing cause why he should 
not be ordered to give security, but nine* 
days later, that is six days after the date 
fixed for giving security, the Court 
ordered the appeal to be struck off the 
file on the ground that security had not 
been given within the time prescribed 
by the Court. Subsequently the appel- 
lant filed a petition in which he brought 
to the 'notice of the Court the fact that 
he had received no notice of the applica- 
tion for security and applied for the ap- 
peal to be restored. On that application 
the Court seems to have granted him 
further time to give security, but when 
he tendered the security the Court said 
that the appeal was not dismissed under 
S. 556 or 557 of the Code and that the 
petition was not entertainable under 
S. 558 and was inapplicable to an order 
made under S. 549. The references were 
of course to the old Code of Civil Proce- 
dure and the appellate Court's order was 
in effect that because the appeal had not 
been dismissed for default under the pro- 
visions of law which are now Rr. 17 and 
18, 0. 41, but had been struck off under 
provisions corresponding to those of O. 
41, B 10, no application under what is 
now O. 41, R. 19 would lie. Their Lord- 
ships of the Privy Gounoil said that there 
was some difficulty in saying what in 
substance was the proper course to be 
taken in these circumstances, but assum- 
ing that after ' the appeal had been 
ordered to be struck off the file, the 
Court had allowed the appellant further 
time to give security they held that he 
should be allowed to give security and 
that on his giving security his appeal 
should be restored to the files of the 
Court. 

It is clear that that decision is no 
authority for the proposition that there 
is a general discretion to restore an ap- 
peal which has been rejected under O 41, 
R. 10 (2), or that there is such a discre- 

(1) [1886] 8 All. 315:aTriX lV7=r3ar. 707 
(P.O.). 


tion in a case where notice of the appli- 
cation for security has been duly served 
on the appellant, where with knowledge 
of the order for security he has failed to 
give security within the time ordered by 
the Court, where he has subsequently 
applied for further time which has been 
refused for reasons given in the order, 
and where the appeal has been rejected 
as directed by the Code and not merely 
struck off the file. 

Applicant’s learned advocate has, how- 
ever, referred ns to another Privy Council 
case, namely Rajah Alt v. Amir Uosseui 
(2). In that case an appellant was 
ordered to furnish security under S, 549 
(now O. 41, R. lO) to the satisfaction of 
the Judge of the trial Court before a cer- 
tain date Security was tendered before 
that date but the Judge found it to be 
insufficient and refused to allow other 
security to be given on the ground that 
the time allowed by the appellate Court 
had by that time expired. The appel- 
lant appealed against the order refusing 
to allow him to give other security, but 
the appellate Court said that he took the 
risk of furnishing security which was 
found to be insufficient and that there- 
fore he could not be allowed the op- 
portunity, after the expiry of the pres- 
cribed period, of furnishing fresh 
security The appeal in respect of 
which security had been ordered to be 
furnished was accordingly rejected. Their 
Lordships did not in fact interfere with 
the decision of the appellate Court but 
they pointed out that that Court had a 
discretion to enlarge the time allowed for 
finding security or to accept fresh secu- 
rity. The law as to enlargement of time 
as laid down by their Lordships is now 
embodied in S 148 of the Code, and since 
their Lordships' dictum is merely a 
statement of that law, it does not help 
applicants so far as the present case is 
concerned 

The learned advocate has referred us 
also to the case of Badri Narain v. Sheo 
Koer (3), in which the High Court had 
held that it had no power to grant an 
extension of time after the expiry of the 
time fixed. In that case their Lordships 
said that the application to the Court to 
enlarge the time for giving security may 
be made either before or after the expir- 

(2) L1810J 17 Oftl. 1=5 3^77399 (P^.). 

(3 [18901 17 Cftl. 512=L.7 I. A. 1=5 Sar. m 
(P.O ). 
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:ation of the time within which the seou- 
rity has been ordered to be furaiahed and 
the Court may therefore enlarge the time 
according to any necessity which may 
arise where it is just and proper that 
they should do so. That decision simi- 
larly does not go beyond the provisions 
of the present S. 148. 

The only other case cited was that of 
Sundar v. Habib Gfiik (4). In that case 
the appellants were ordered to give the 
necessary security within a week. On 
the last day of the week allowed they 
hied an objection to the order calling on 
them to give security, hue apparently 
they neither tendered security nor ap- 
plied for an extension of time. Their ap- 
peal was rejected, but two days later 
they applied for a reconsideration of the 
matter and they were granted an exten- 
sion of time, their appeal being restored 
to the file The opposite party applied 
to the High Court against the extension 
of time and the restoration of the appeal, 
and the High Court purporting to follow 
the ratio decidendi in Baliuant Singh's 
case (l), said that the Court was entitled 
to reconsider on cause 3ui)3equontly 
shown an order rejeeting an appeal under 
O 41, R. 10 (2), and accordingly, regard- 
ing the application before them as an ap- 
plication for revision anl the order of 
the lower Court as an order passed in re- 
view, refused to interfere. All that need 
be said about that case is that it seems 
possible that the view which the learned 
Judges took as to the effect; of the deci- 
siou in Baliuant Singh's case (l) was not 
'Warranted by the facts of tliab case and 
that in any case the facts there were 
different from those of the present case. 

In this case more than a month was 
4illowed for furnishing the security, and 
the appoal was nob rejected until appli- 
cants had been heard on their application 
for an enlargement of time. After due 
consideration of the time granted in the 
first instance, of the fact that applicants 
had not tendered any security within 
that time, of applicants’ delay in apply- 
ing for an enlargement of time, and of 
the grounds shown by them for the en- 
largement for which they asked, the 
Bench decided bo refuse to extend the 
time and rejected the appeal. ^Ye are 
not asked to deal with that order in re- 
view and this Bench as now constituted 
cou ld not do a o. W e are merely asked bo 

f4) [1930] 42 All. 026=18 A.Ij.J. 838. 


restore the appeal and to grant further 
time on the footing of a supposed right 
based on the judgment of the Privy 
Council in B'llwant Singh's case (l), but 
that case is no authority for the e.xistenoe 
of such a right in a case like the present. 
On the analogy of the rejection of a plaint 
there would be no such right and I see 
no reason to believe that any such right 
exists 1 would therefore dismiss tiia 
application. 

Mya Bu, J. — I concur. 

V.N /r.K. Application dismissed. 
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llELAI), OfI'^g C. T. ANL) My\ Bu, r. 

L, f’. T. E. M. Sathappa Chettyar and 
another— 

v. 

A, S. Chettyar Finn and Res- 

pondents. 

Civil Misc Appeal No. 29 of 1929, De- 
cided on 12th August 1929. 

^ Provincial Iniolvency Act, S. 16 — Ori- 
ginal petition validly preiented — Petitioner 
not proceeding with due diligence — Court 
can lubititute in hii place other creditor! as 
petitioners during pendency of insolvency 
proceedings and they will take place of ori- 
ginal petitioner ab initio^No fresh act of 
insolvency is necessary 

IE the original petition by a oroditor to get 
a debtor adjudicated insolvent Is validly pre- 
sented and bho case is one in whioh'the peti- 
tioner does not proceed with due diligence on 
his petition it in open to persons to come in as 
oreditors at any time wbilo the insolvency 
procoedings aie ponding and it is open to the 
Court to substitute them as petitioners for the 
original petitioner; the elfecb of such substi- 
tution would be that they take the place of 
the first petitioner ab initio and are entitled 
to proBOCutc the original petition as if it wore 
their own petition so that no question of the 
necessity for a fresh act of insolvonoy could 
arise /ii re, ilfiunirZ, (I8')i), 1 y B D 194, , 
In /f, Mnnrilinm, (1839), 21 V H T). 21, Ref 

[P 2'J.l C 1] 

F. S. Doctor— for Appellants. 

Eunoosc and Banerjoc — for Respon- 
dents. 

Heald.Offg. C. J.--On 19th Decem- 
ber 1927, the present respondents I who 
are A. S. Chettyar Firm, filed a creditor’s 
petition under S. 9, Provl. Insol. Act, for 
the present respondents 5, 6 and 7 who 
are mother, son-in-law, and daughter and 
who according to the petition were 
jointly indebted to respondents 1 in res- 
pect of certain promissory notes, which 
they had executed jointly, to be adjudfi- 
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cated insolvents. The acts of insolvency 
which they alleged were that the alleged 
insolvents had on SObh September 1927 
that is within three months before the 
date of the petition made two transfers 
of their properties in favour of the T A. 
Chettyar Firm, which transfers would 
under S. 54 of the Act be void as being a 
fraudulent preference, if the 5tb, GdH and 
7th were adjudicated insolvents. 

On 10th l<^ebruary 1928. the present 
respondents 4 who are theM. V. R. Chet- 
tyar Firm, applied to bo joined petition- 
ing creditor on the ground that the al- 
leged insolvents and the T A. Chettyar 
Firm were trying to induce respondents 1 
to withdraw their petition in fraud of 
the rights of the other creditors They 
relied on the acts of insolvency mentioned 
in respondents I'a petiiion. Respondents 
1 and the alleged insolvents stated that 
they had no objection to their being 
joined as petitioning creditors, and they 
were so joined by consent. On 27th 
March and Llth August 1928, the present 
respondents 2 and 3 respectively also ap- 
plied to he joined as petitioning credi- 
tors, alleged the sirae acts of insolvency. 
On lOth October 1928, before orders had 
been passed on the applications of res- 
pondents 2 and 3, these respondents 
applied to he allowed to wiblidraw their 
applications and respondents 1 and 4 ap- 
plied to be allowed to withdraw the peti- 
tion. 

On the same date, the present appell- 
ants namely the L. C. T. R M. and T. S. 
T. Chettyar Firms applied to he joined 
as petitioning creditors. They alleged 
that respondent 1, that is the original 
petit oning creditor and some of the other 
creditors had fraudulently and oollusive- 
ly come to an arrangement with the al- 
leged insolvents out of Court to their own 
advantage and to the detriment of the 
general body of creditors and they prayed 
that leave to withdraw the petition 
should not he granted and that the insol- 
vency proceedings should bo continued 
by adding or substituting them as peti- 
tioning creditors, if necessary under the 
provision of S. 16 of the Act. On 26tb 
November 1928 the Court directed the 
first four respondents to file statements of 
the terms on which they asked to he al- 
lowed to withdraw. They filed petitions 
in which they denied that they had come 
to liny arrangement with the alleged in- 
BolventB and said that the ground for 


their withdrawal was that they were 
satisfied that the alleged aob of insolvency 
could nob be proved. The Court then 
allowed the withdrawal of the original 
petition and of the applications of res- 
pondents 2 and 3 to be joined as petitio- 
ning creditors, and directed that the 
appellants should be substituted as peti- 
tioning creditors and should file new 
petitions on their own behalf. 

Appellints appeal against the order 
allowing the withdrawal of the petition 
and directing them to filo a now petition 
on the ground that that order prevents 
them from taking advantage of the aob of 
insolvency mentioned in theoriginal peti- 
tion, since that act took place more than 
three months before the date on which 
new petitions can bo presented. The firsb 
four respondents, that is, theoreditors 
who applied to be allowed ho withdraw^ 
admit that the lower Court’s order has 
the effect uf preventing appellants from 
prosecuting the insolvency proceedings 
on the footing of the act of insolveucy 
originally alleged, but say that in law 
the Court could not allow the appellants, 
whose application to he made petition- 
ing creditors was maie more than three 
months after the alleged act of insolvency 
to be joined as petitioning creditors so as 
to rely on that aob of insolvency. The 
alleged insolvents support the oontenbion 
and say that in order to succeed ap- 
pellants must prove a new act of insol- 
vency committed within three months of 
their application. 

All the respondents relv on the deci- 
sion in the case of In rc, Maund (I). In 
that case certain ere litors filed a peti- 
tion on l6bn Miy 18^4, alleging thataa 
act of bankruptcy had been committed 
on 5bh March lb94. On 15bh June an 
applioation to add the names of two 
other persons as petitioning creditors 
was made, the reason for that applicatioa 
being that there was a doubt whether 
the amount of the debts due to the credi- 
tors who had filed the petition was suffi- 
cient to entitle them to present the peti- 
tion. Tne E iglish Bankruptcy Act of 
18'3, oontamed in S. 107 a provisioa 
similar to that of S. 16, Provl. Insol. 
Act, which gives the Court power w cases 
where the petitioner does not proceed 
with due diligence on his petition, -to 
Bubstitur.e as petitioner any other oredi- 

"(ll tfhgsj IQ 13 lH4-i-64"L J. Q.‘ B. 183=a 
43 W. B. 207=72 L. T. 50, 
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tor to whom the debtor may be iodebtecl 
ia the amount required by the Aot iu the 
ease of a petitioning creditor; but the 
le^rmed Judge said that; 

"the power ought Dot to be oxercisad after 
tho lapso of three months from the data of tho 
aot of bankruptcy.*' 

The deoisLOQ was doubtless right oti 
the facts of the particular case in which 
it 97as given, since in that case it was 
desired by the exercise of the power to 
remedy a defect, which might invalidate 
the filing of the petition itself, but it has 
no application to a case like the present 
where the petition was validly bled ab 
initio or to a case where fraul and col- 
lusion between the alleged insolvents and 
the petitioning creditors is pleaded since 
in the very case on which tliat decision 
was based and iu which it may be noted 
the expression of opi lion which it fol- 
lowed was clearly obiter nimoly the case 
of In re, Mangham (2), it. was expressly 
said that if on an application for sub- 
stitution fraud was alleged the Court 
would strain its jurisdiction to the ut- 
most, In the present case, there is no 
need to strain the jurisdiction. The 
original petition was validly presented 
and could nob be withdrawn without the 
'leave of the Court. The case was clearly 
Une in which the petitioner did not pro- 
jOeed w.ith due diligence on his petition 
jand was further one in which fraud and 
collusion were alleged. It was open to 
ithe appellants to come in as creditors at 
any time while the insolvency proceed- 
ings were pending and it was open to the 
'Court bo substitute them as petitioners 
for respondents 1. 

The effect of such substitution would 
bethUthey took the place of respon- 
dents 1 ab initio and that they were en- 
titled to prosecute the original petition 
as if it were their own petition so that 
no question of the necessity for a fresh 
act of insolvency could arise I would 
'therefore set aside the lower Court’s 
order allowing the original petition to ho 
withdrawn and directing the appellants 
to file a new petition and under the pro- 
visions of S 16 of the Aot I would sub- 
stitute appellants as petitioners for the 
respondents 1. The respoudeuts should 
hear the appellants’ costs in this Court, 
Advocate’s foe to be five gold mohurs and 
the cost of the lower Court would abide 
TaT [Ws] “2l"QrB7Dy2r.' ' ^ 
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the final order for costs iu the'insolvency 
proceedings. 

Mya Bu, J. — I concur, 

P N./r k. Order set aside. 
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Rutledge, C. J , and Brown, J. 

Maunn Tun Pe and another — Appe- 
lant?. 

V. 

Maung Sein Myi and another — Res- 
pondents 

Second Appeal No. 540 of 1927, Deci- 
ded on 25th March 1929, from judgment 
of Disb. Judge, Tavoy, in Civil Appeal 
No 50 of 1927. 

Tranifer of Property Act, S. 54 — Poi- 
■esiian under oral contract of lale — No 
rei^iitered deed — Such poiieiiion is good 
defence to suit for possession — Part per- 
formance. 

In A suit for pos<^03sion of land It ia a good 
dofonco that the poraon in poaaoBBioii haa 
obtained poaaesBion under an oral agreement 
of sale, although no registered deed of sale 
haa been executed aud, therefore, no actual 
sale haa taken place : J. I. R 1924 Rang. 
2L4 {F 3 ), ReL on. [P 291 C 1] 

(b) Evidence Act, S. 91— Oral evidence as 
to contract for sale is not rendered inad- 
missible by document which does not record 
teims ol contract for sale. 

The dooumenb that was oxoouted was not 
n document recordiug the terma of tho con- 
tract for sale, but it merely recited that the 
land had been sold for a certain amount and 
further recorded an agreeinent aa to repur- 
chase by the heirs of tho vendor ' 

Held . that oral evidence aa to the oontraot 
for sale was not rendered inadmissible by the 
dooiiment that was oxecutod, [P 295 G 1] 

(c) Regiitration Act, Ss. 49 and 17 — Con- 
tract for sale unregistered — S. 49 does not 
preclude it from being given in evidence to 
prove terms of contract — Evidence Act, 
S. 91 

Section 49, Rogistratiou Aot, must be read 
together with S. 17 of that Act and S. 01, 
Evidence Aot, and a fair interpretation of 
S. 49 does not preclude an unrogisterod doou- 
mont which is required by law to be registered 
from being given in evidence as to the terms 
of the coDtiact for sale : A. I, R 1923 Mad. 
297, Appr.] A. I. R. 1923 Lnh. 495, Rel. on,; 
35 Mad. **i3 (F.B ). unf Foil , 9 Gal. 520 (F. B ) 
and A. I- R. 1919 P. C. 44, Ref. 

[P 29G C 2] 

Paget — for Appellants 
P. B. Sen-— for Respouuonts. 

Judgment. — The appellants in this 
ease sued for partition and possession of 
A third share of certain land. The ap- 
pellant Tun Pe, respondent Ma R Thwoi 
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and one Ma Mya Nwe who was a defen- 
dant in the trial Court, were joint heirs 
of the land in question. At the time of 
tiling the suit, the land was in the pos- 
session of Ma Mya Nwe and Ma E Thwe. 
Ma Mya Nwe did not contest the suit 
and we are concerned now only with the 
land in possession of Ma E Thwe. Her 
defence was thE^t in the year 1921 Tun 
Fe entered into a contract for the sale of 
his share to the defendants and put 
the defendants into possession under the 
contract. Admittedly a document was 
drawn up at the time of the transaction 
and that document has not been regis- 
tered Tho lower Courts have held that 
that document is inadmissible in evi- 
dence, but that oral evidence of the con- 
tract of sale is nevertheless admissible. 
They have found that this oral evidence 
establishes the case of the defendants 
and have dismissed the suit of Tun Pe 
Tun Fe’s appeal to this Court was ori- 
ginally heard by a single Judge, who 
was of opinion that the existence of the 
document precluded the bringing of oral 
evidence and gave the plaintids a decree. 
An order has been passed granting an 
application to review this judgment and 
the appeal is now again before us for 
decision. 

It may now be regarded as settled 
law that iu a suit for possession 
of land, it is a good defence that 
the person in possession has obtained 
possession under an oral agreement of 
sale although no registered deed of sale 
ihas been executed and, therefore, no ac- 
jtual sale has taken place All the Indian 
High Courts are now agreed on this 
point, the leading case of this Court on 
the subject is the case of Maung Myat 
Tha Zan v. Ma Dun (l). It is, how- 
ever, contended on behalf of the appel- 
lants that the same rule cannot be ap- 
plied when a document has been execu- 
ted by the parties. If the document in 
question were merely one recording the 
terms of a contract for sale, the couten- 
tion that oral evidence could not be ad- 
duced to prove tho terms of the contract 
would no doubt be correct. Such evi- 
dence would bo precluded by tho terms 
of S. 91, Evidence Act. No practical 
difiliculty would, however, arise in such 
a case, because such a document would 
not require registration (S. 2, Act 2 of 

' Uj A. I.H. 1924 Rang. 214=2 Rang. 385 
(F.B.). 
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1927) and would, therefore, itself 
admissible in evidence. In the present 
case, the document that was drawn up 
is clearly not a document recording the 
terms of a contract for sale. It first of 
all recites that the land has been sold 
for Bs. 400 and then goes on to record 
the agreement as to repurchase by the 
heirs of Tun Fe It is suggested that it 
is not a document of sale at all and thatj 
it does not require registration How- 
ever that may 1)6, we are not satisfied 
that the existence of this document pre- 
cludes the bringing of oral evidence as 
to the alleged contraet of sale. Mos- 
ley, J., who dealt with this appeal in 
the first instance, held that the agree- 
ment to sell was superseded by and 
merged in the document for sale. It 
does not appeal that the actual docu- 
ment was ever before him or that he- 
was aware of its terms. In Maunq 
Mayat Tha Zana case (1) Bobin- 
aon, C. J., remarks at p. 301 [of 2 Rang )• 
of the judgment ’ 

" Ab rogard.s S. 91, Evidcnco Act, it appears 
to me that it docs not apply in this oaao at 
all. It deals with cases where the terms of ar 
contract have been reduced to the form of a 
document, and to oases in which any matter 
IS required by law to be reduced to the form 
of a document. If wo wore dealing with a 
deed of a sale that was in existence, or with 
a contract for sale which was required by 
law to be reduced to the form of a document, 
some such question might arise; hue we are 
dealing here with a contract for sale which 
tho law does not require to be reduced to tho 
form of a dooument. An agreement to sell 
may bo an oral agreement, and no question, 
therefore, of the admissibility of the evi- 
dence, I think, arises. It is not tho transac- 
tion of sale that it is in question, but tho 
agreement to sell, which must, and always 
does, precede the execution of the contract for 
sale. By Expln. 3 to the section, even if a 
statement was made in a document of sale, 
Avhicb was not registered, of the prior oral 
agreement to sell, evidence as to that prior 
oral agreement is excluded from tho provi- 
sions of the seotions." 

A disbinction hero is no doubt drawn- 
between a ease where the transaction is^ 
wholly oral and a ease in which a docu^ 
meat has been drawn up, but it seeme 
to us that the existence of the dooument 
in the present case has DO etieot on th& 
general principles to be applied. Under 
S. Dl, Evidence Act ■ 

“ when the terms of a contract, or of a grant, 
or of any other dispositiion of property have* 
been reduced to the form of a dooument and 
in all oases in which any matter is required-' 
by law to be reduced to the form of a docu- 
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meot, no evidence shall be given in proof of 
the terms of such a contract, grant or other 
disposition of property, or of such matter, 
except the document itself, or secondary evi- 
dence of its contents in cases in which 
secondary evidence is admissible under the 
provisions hereinbefore contained.*' 

Oral evideaoe is excluded equally 
when a document; does exist and when 
the law requires the matter to be re- 
duced to the form of a document So 
far, therefore, as the sale itself is con- 
cerned, the existence of an unregistered 
document makes no difference Whe- 
ther a document exists or not, no oral 
evidence of the sale can be given. But 
a contract of sale is not a matter which 
is required by law to bo reduced to the 
form of a document, and it has been 
clearly held in Mayat Tha Zans case 
(l), that the contract which proceedes 
the sale can be separated and distin- 
guished from the sale itself. In this 
case there is a document, but whatever 
that document may be, it is not a docu- 
iment which records the terms of a con- 
itract for sale. The terms of that con- 
' tract have not been reduced to the form 
jof a document The intention of the 
parties may have been to go beyond a 
|mer6 contract and to record in the docu- 
,ment an actual sale. But that does not, 
in our opinion, convert the contract into 
a sale in such a way as to preclude the 
defendants from relying on the contract 
independently of the actual sale. We 
do not think that in the present case 
joral evidence as to a contract for sale was 
jrendered inadmissible by the document 
that was executed. 

That is perhaps sufficient for the dis- 
posal of this appeal, but we would go 
further than this and say that whilst 
oral evidence as to the oontraot for sale 
is admissible, the document itself is also 
admissible in so far as it throws light 
on the terms of the contract in dispute 
between the parties. It is contended, as 
we have said, on behalf of the respon- 
dents that the document is not a docu- 
ment which requires registration at all. 
We are of opinion that whether it re- 
quires registration or not, the document 
would be admissible iu evidence as to 
the terms of the contract which prece- 
ded its execution Under S. 49, Regis- 
tration Act : 

" No dooumenb required by 9. 17 to be regis- 
tered shall (a) affect any immovable pro- 
perty comprised therein; or (b) confer any 
power to adopt; or (c) be received as evidence 


of anv transaotion affecting such property or 
conferring such power unless it has been 
registered," 

An unregistered sale document, of 
course, does not affect any immovable 
property described therein, but the ques- 
tion here is not whether it affects the 
property, but whether it can be received 
as evidence of a collateral matter, 
namely, the previous coutract of sale, 
and thac depends on the exact meaning 
of the words " any transaotion affecting 
such property.” There have been a 
number of judicial decisions on the 
meaning of these words. In the case 
of Ulfatu7iissa v. Ilosain Khan (2), 
it was held by a Full Bench of 
five Judges of the High Court 
of Calcutta that the words mean 
“shall be received as evidence of any 
transaction so far as it affects land.” 
The question then for decision is whe- 
ther a contract for sale by itself affects 
land. In one sense, of course, it does, as 
it imposes personal obligations on the 
contracting parties with reference to 
land. But, under the provisions of S. 54, 
T. P. Act, a contract of sale does not of 
itself create any interest in or charge 
on such property. The effect that such 
a contract has on land is, therefore, in- 
direct only, and the question is whether 
the provisions of S. 49 (c), Registration 
Act, were meant to exclude such an iu- 
direot affecting. 

In the case of Naratjanan Ghetty v. 
Subhayya Servai (l), it was held that 
the phrase must be interpreted in a wide 
sense. On page 73 of the Court’s judg- 
ment, the following passage occurs : 

" Mr. S. SnaivABa Ayyangar has in his able 
argument drawn our attention to the pro- 
viBions of S. 40, T. P. Act and 9. 91, Trusts 
Act. The first of these provisions speaks of an 
obligation arising out of a contract and an- 
nexed to the ownership of immovable pro- 
perty but not amounting to an interest therein 
or easement thereon being onforceablo against 
a transferee with notice or a gratuitous tians- 
feras of the property affected thereby. This 
shows that a oontraot to sell or an agreement 
to lease immovable property is a transaotion 
which affects the property « • • • When, 

therefore, S. 49, Registration Act, declares that 
a document compulsorily registrable but 
remaining unregistered shall not be ' received 
in evidence of a transaction affecting such 
property’ or, as put by the Calcutta High 
Court, 'of a transaction so far as it affects 
such property, it .would seem that tha legis- 
lature meant to indicate that the instrument 
shguld not be received in ovidenoe even where 
the transactions sought to be proved does 

iarU^Ba'j O Cij 520=12 C. L. R. 209 (F.B.). 
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not amount to a transfer of interest In im- 
movable property but only created an obliga- 
tion to transfer the property." 

If this judgment is good Uw then a 
document for sale which was unregis- 
tered olearly could not be admitted as 
evidence of the terms of the previous 
contract of sale, but this judgment was 
delivered before the decision of their 
Lordships of th 3 Privy Council in the 
case of Varada Pillai v. Jeevarathnam- 
mal (4), and a different view of the in- 
terpretation of S. 49 has subsequently 
been taken by the same Court. In 
Varada Pillai’s case (4), the persons in 
possession of certain property claimed 
that the property had been given to 
them. No document had been drawn 
up, but it was hold that certain peti- 
tions to the Collector with regard to the 
land and changes of names made in his 
registers were admissible to prove the 
nature of the possession of the defen- 
dants The documents held so admissible 
were not documents which were required 
by law to be registered and this decision 
has, therefore, no direct bearing on the 
point before us. It does, however, sug- 
gest that the laws of evidence in such a 
case should not be interpreted in too 
rigid a sense. In the case of Sara^wa- 
tamma v. Paddayya (5), a view of the 
meaning of S. 49 was taken entirely 
different from the view taken in Nara- 
yanan Chetty's case (3) At p. 359 of 
the judgment, Spencer, J., remarks : 

" I bavo the highest reapeet for the opin- 
ion of Sadasiva Ayyar, J., bub 1 think he 
stretched too widely the moauing of the verb 
"afTect" in S. 40, Registration Act. All sorts 
of trausactions may remotely alTect immov- 
able property. S. 40, Registration Act has to 
be read in the light of S. 17 of the same Act 
and S. 01, Evidence Act. If this is done, the 
word 'aHoct' will be seen to be only a com- 
pendious term for expressing the longer 
phrase of ‘purporting or operating to create, 
declare, assign, limit or extinguish, whether 
in present or in future, any right, title or in- 
terest, whether vested or contingent to.’ " 

In the case of Qadar Dakhsh v. 
Mangha Mal (6), it was held that a 
document although inadmissible for 
want of registration to prove title may be 
referred to in order to ascertain the na- 
ture of the possession sought to bedistur- 
bed The provisions o f 3 . 49. Re gistra tion 

(3) [IqToTss M^d~ 63^201. L. J. 44 = 0 
I. 0. 520=(1910; M. W. N. 743 (F B ). 

(4) A. I. R. 1919 P. 0. 44=43 Mad. 244 = 46 

I. A. 295 (P.O.). 

(5) A. I. R. 192 4 Mad. 297=46 Mad. 849. 

(6) A. I. R. 1923 Lab. 495=4 Lah. 249. 


Act are not disoussed in this judgment, 
but the finding is clearly an authority in 
favour of the admissibility of such a < 
document for the purpose of proving a 
contract of sale. If the interpretation 
in Saraswatamma's case (5j be adopted, 
then it is quite clear that the contract 
of sale is not a transaction affecting pro- 
perty within the meaning of S. 49. The 
object of 8. 49 is clearly to prevent the 
law as to compulsory registration of 
certain documents from being nugatory 
and to supplement the Uw of evidence. 
It has now been definitely held that oral 
evidence can be accepted as to contracts 
for sale whoa no documents have been 
drawn up It would obviously bo an 
entirely unaabisfacrory state of affairs if 
parties should be in a worse position 
when they had drawn up a document bub 
failed to have it registered than if they 
had drawn up no document at all And 
it would be still more unsatisfactory if 
in such circumstances parties were al- 
lowed to give or.il evidence bub were not 
allowed to give evidence of the document 
itself. Such a state of affairs would 
involve an entire negation of the prin- 
ciples underlying 8. 91, and the follow- 
ing sections of the Evidence Act, but it 
would be the result of our adopting the 
wide interpretation of S. 49, Registration 
Act. Wo agree with the remarks in 
Saraswatamma's case (5). 

We are of opinion that S. 49, Regis- 
tration Act must bo read together with 
S. 17 of that Act and S. 91, Evidence Act 
and that a fair interpretation of S 49 
docs not preclude an unregistered docu- 
ment, which is required by law to be 
registered, from being given in evidence 
as to the terms of the contract for 
sale. Even, therefore, if the document 
in the present case is required by 
law to be registered, we are of opinion 
that it was admissible in evidence for 
the purpose of proving the original cou- 
tract of sale. The document was not 
admitted by either of the lower Courts, 
but we do not think it is necessary to 
remand the case now for further conside- 
ration. The document does not recite the 
terms of the oontract for sale at all, but 
it does recite tha't there has been an 
outright sale and it contains an agree- 
ment that the chilJron of Tan Pe claim- 
ing as his heirs may get the land back 
on payment of the purchase price plus 
interest That clearly does nob help 
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Tun Pe and in no way oontradicta the 
oral evidence as to the agreement, so far 
as Tun Fe is concerned, being to sell 
outright. We are, therefore, of opinion 
that the case has rightly been decided 
by the lower Courts and we dismiss this 
appeal with costs. 

p.N./r.K. Appeal dismissed. 
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Heald and Otter, JJ. 

S. R. M. M. A. Firm — Appellants 

V. 

Maung Po Saufig and other a — Respon- 
dents. 

First Appeal No 159 of 192^, Decided 
on 3rd April 1929, from judgment of 
Dist Judge, Magwe, in Civil Regular No. 
23 of 1928. 

(a) Limitation Act, S, 14 — Proceeding 
contrary to clearly expressed provision of 
lavr is not prosecuting another civil proceed- 
ing in good faith. 

Procooding contrAry to » clearly expressed 
provision ut law cauaot be rcGii>rded .ls prose- 
outiDg another civil procneding in goed faith 
in the aenso ui which the ^vords “good faith” 
are deflued in bho Act. [l* U Ij 

I'hus if a pornoti, against whom an order 
IS made under 0, 21, R. 63, Givil P, C., in- 
stead of bringing a suit; applies for revision of 
the order, and biingi a suit when his appli- 
cation for revision is dismissed, ha is not en- 
titled to the exclusion ot the period for 
which he was prosecuting his application for 

vision . 9 L. B. R. 1 16, Rel, o,i. 

LP 299 G 1] 

(b) Civil P. C,, S. 115 — High Court does 
■ot ordinarily interfere in revision with 
orders passed under O. 21, R. 63, 

High Gourt does not ordinarily interfere in 
leviBion with orders made under 0. 21, K. 63, 
because suoh orders are by the rule itself de- 
clared to be conclusive and tho rule itself 
provides a remedy by way of suit for tho 
person against whom such an order is made. 
3 D. R. 13 and A. I, R. 1017 P. C, 71, Ref, 

[P 209 G 1] 

Anklesaria—iov Appellants. 

Tketfi Maung — for Roapoudents 

Judgment.—In Suit No. 9 of 1924 of 
the District Court of Magwe the present 
appellant obtained a money decree 
against the present respondents Po Saung 
and Ma Two, and in execution of that 
decree he attached certain oil well sites . 
The respondents Po Maung and Ma E ap- 
plied for removal of the attachments on 
the ground that they were in possession 
of the said sites under a possessory mort- 


gage, and the Court made an order re- 
moving the attachment. 

Instead of hliug a suit under the pro- 
visions of 0. 21, R. 63, appellant applied 
to this Court for revision of the order re- 
moving the attachment. Ilis application 
was dismissed. Appellant then filed a 
suit under 0. 21, R. 63, for a declaration 
of his right to attach the properties. 

The date of the order removing the 
attachment was 22nd April 1926 and 
under Art. il, Sch 1, Limitation 
Act, the suit under 0. 21, R 63, to 
set aside that order ought to have 
hoen filed within one year from that 
date. Appellant’s suit was not filed 
until 17th September 1927, and the 
lower Court held that it was barred by 
liiiiitcition and dismissed it. Appellant 
appeals on the ground that under S. 14, 
Liui. Act, he was ontitloi to exclude the 
period between 15th July 1926 and 6th 
January 1927, during which his applica- 
tion for revision was pending in this 
Court. 

The sarao question which arises in 
this appeal was decided by a Bench of 
the lute Chief Court of Lower Burma in 
the case of Tun Uv F. P. 5. P. L. 
Cliettyar Firm (1). In that case, the 
learn Oil Chief Judge said : 

“Subsection 1, b. 14 of tho Act says that 
111 compabmg the period of limitatioa pres- 
cribed tor any suit, tho time during which 
the plaiabitf has been prosecuting with due 
diligence another civil proceedings, whether 
in a Court of first instance or in a Court of 
appeal, against the defendant, shall ha ex- 
cluded, where the procooding is founded up- 
on tho same cause of action and is prosecuted 
in good faith in a Court which from defect 
of jiirisdiction or other cause of a like nature 
iH unable to entertain it. 

Tho oourso which the plaintiff should have 
pursued is very clearly indicated in R. 63, O. 
2L, Givil ?. C., which says that where a claim 
or an objeotiou is preforred to an Attachment 
the party against whom nn order is made may 
institute a suit to establish tho right which 
he claims bo the property in dispute, but, auh- 
jeeb to tho result of such suit, if any, the 
order shall bo conclusive. Art. 11, Lim. Act, 
gives one year from the date of the order for 
tho lustibution of such suit. 

With such plain provisions staring him in 
the face it was sheer culpable negligence on 
the part of the advocate who was then acting 
for the plaintiff to incur the risk of tho plain- 
tiff losing all remedy by filing the appeal and 
bho application for rovision. If tho plaintiff 
IS bound by the acts of his advocsto no case 
for exclusion of time under S 11 of bho Act is 
made out, because proceeding contrary to a 

' "(1) [lOl^] 9 L.B.R 146 -27 iTo! 92^9 Bur. 

L.T 93. 
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clearly expresaod provision of law oannot ba 
regarded as prosecuting another civil procood- 
ing in good faith in the sense in which the 
words 'good faith' are defined in the Act, viz,, 
done with due care and attention." 

Id the Upper Bur moi ease of Sa?i Ba 
V. Lun Bye (2), the quosbiou whether the 
Hi^^h Court even has power to interfere 
in revision with orders made under 0. 21, 
1^. 63, was considered and it was said that 
the High Court will interfere only where 
the extrinsic conditions of the lower 
Court’s legal activities have been plainly 
infringed, but where the alleged or ap- 
parent error consists in a misappreoia- 
tion of evidence or misconstruction of 
the law intrinsic bo the enquiry and deci- 
sion it will rospect the finality intended 
by the wording of 0. 21, R. 63 and will 
intervene only when it is manifest that 
by the ordinary and prescribed method 
an adequate remedy or the intended re- 
medy cannot be had. In this connexion 
reference may be made to the case of 
Balakrishna Udaija v. Vasudeva Aiyar 
(3), where their Lordships of the Privy 
Connoil said that S. 115 of the Code, 
whioh is the section which confers on the 
High Court power to revise the decisions 
of subordinate Courts : 

"applies to juriadictiou alone, the irregular 
exercise or non-exercise of it on the illegal 
assumption of it. The section is not directed 
against conolusions of law or fact in whioh 
the question of jurisdiction is nob involved." 

The High Court in both Upper and 
Lower Burma has repeatedly said that it 
does not ordinarily interfere in revision 
with orders made under O 21, R 63 be- 
cause such orders are by the rule itself 
declared to be conclusive and the rule it- 
self provides a remedy by way of suit for 
the person against whom such an order is 
made. Appellant's learned advocate has 
referred us to the case of Phomon Singh 
V. Wells (4), where a Judge of this Court 
said that where an investigation has 
been refused or an order has been passed 
without investigation or where the order 
passed is not a proper order passed in 
accordance with 0 21, Rr. 59—63, the 
High Court would interfere. That state- 
ment may or may not be a correct state- 
ment of the law, but it is olear that it 
did not overrule the decision in Tun V's 
case, and as we are in entire agreement 

(2) [1017] 3 U.B.R 13=42 I.C. 74=11 Bur. 

L.T, 123. 

(3) A.I.R. 1917 P.C. 71=40 Mad, 791=44 I. 

A. 261 (P,C.). 

(4) A.l.R. 1923 Rang. 195=1 Rang. 27C. 
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with that decision we dismiss the appeal 
with costs, advocate’s fee to be five gold 
mohurs. 

p.N./r.k. Appeal dismissed. 
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CllAHI, J. 

Ba lllainq — Appellant. 

V. 

Sit Hank ani others — Respondents. 

Special Second Appeal No. 131 of 
1!)29, Decided on Slsb July 1929. 

(a) Transfer of Property Act, S lOl^Sum 
advanced on first mortgage included in con- 
sideration of second charge created by first 
mortgage is available against intermediate 
mortgagee 

A charge created by a mortgage of properry 
in favour of a person does not extinguish 
and IS available against an intermediate 
mortgagee even though the amount advanced 
on the first moitgage is included in the oou' 
aideration of the second mortgage effected 
in favour of the same person 16 Cai. .’>23; 

3 Cal 307 and Tenison v. Sweene, 1 Jo. & Ilc>\ 
717 Rel, 0 ) 1 . [P 299 C 2] 

(b) Transfer of Property Act, S 78 — 
Scope. 

A puibne mortgagee cannot get rid of the 
priority of the earlier mortgagee except by 
proving that the prior mortgagee was guilty 
of fraud or gross negligence. [P 300 C 1] 

Ba Thaung — for Appellant. 

S. GangiUi and Wellington — for Res- 
pondents 

Judgment.— The plaintiff Ba Hlaint', 
filed a suit in the Sub-Divisional Court 
of Tavoy on a mortgage dated 8bh Feb- 
ruary 1927, executed by Maung Ba and 
Ma Bok. The mortgage covers certain 
immovable property and four buffaloes. 
Prior to this mortgage, Maung Aung Ba 
and Ma Bok had executed a mortgage 
in favour of Tan Sib Hauk, who was 
defendant 3 in the suit, on 4th March 
1924 for Rs 300 the property mortgaged 
being a piece of paddy land, two male 
buffaloes, and three female buffaloes, 
total five buffaloes, Whether the two 
male buffaloes included on the subse- 
quent deed are two out of five included 
in the earlier deed, we have no means 
of knowing, as no evidence was directed 
on the point. The learned advocates 
think that it would be safe for me to 
leave out of oousideration the buffaloes 
entirely, and 1 would do so except for 
the purpose of oonsbruing the secoud 
mortgage-deed in favour of Sib Hauk. 
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On 7th Maroh 1927, the same mort- 
gagors executed a mortgage in favour 
Tan Sit Hauk for Hs. 1,000 but in this 
mortgage deed no mention is made of 
any buffaloes. This last transaction 
had been held to be a mortgage by way 
of conditional sale, and this ffnding has 
not been challenged. 

In the trial Court, the plaintiff ob- 
tained a decree for the sum of Rs. 1,000 
and Rs. 260 which sum is claimed by 
way of compensation, because the mort- 
gage does not mention any interest and 
is to the effect that if the mortgagors 
deliver the two hundred baskets of paddy 
to the mortgagee for 10 years the mort- 
gagee shall be deemed to have been dis- 
charged The mortgage in favour of 
Tan Sit Hauk is also to a similar effect. 
In the trial Court, the learned Judge 
did not keep in mind the points in issue 
between the parties clearly, and raised 
only one issue namely whether defen- 
dants 3 and 4, that is Sit Hauk and his 
wife knew of the mortgage to the plain- 
tiff by defendants 1 and 2, and agreed to 
settle defendant’s libilities to the plain- 
tiff at the time that the mortgaged land 
was sold to them by a registered sale 
deed. This issue was raised on the de- 
fence of the original mortgagors, that as 
defendants 3 and 4 bad agreed to discharge 
the mortgage, they were no more liable on 
it. The learned Judge did not raise any 
issue as to how far the mortgage was 
operative against Tan Sit Hauk, who 
had subsequent to his mortgage become 
the purchaser of the property. The 
learned Judge therefore contented him- 
self with answering the first issue in the 
affirmative, that is Sit Hauk had know- 
ledge of Ba Hlaing’s mortgage and agreed 
to pay the amount due on the mortgage 
to Ba Hlaing. The evidence shows that 
he did have knowledge of Ba Hlaing’s 
mortgage, but it does not show that he 
agreed to pay the amount to Ba Hlaing 
either with Aung Ba the mortgagor or 
with Ma Bok. 

On appeal, the learned District Judge 
modified the decree to this extent. He 
held that it was proved that the sum of 
Rs. 300 due to Sit Hauk in respect of 
the first mortgage was included in the 
sum of Rs. 1,000 which was the considera- 
tion for the mortgage of 7th Maroh 1927. 
I have no doubt that this is a correct 
finding, and that it is entirely in accord- 
ance with the probabilities of the case. 


He therefore gave a decree in favour of 
Ba Hlaing subject to the payment of 
Rs. 300 in respect of the prior mortgage 
to Sit Hauk and his wife. Both Ba 
Hlaing and Sit Hauk have appealed ta 
this Court. On behalf of Ba Hlaing it 
is contended that the order postponing 
his mortgage to the extent of Rs. 300 
due to Sit Hauk on the first mortgage 
is wrong In the argument, it is urged 
that, on the evidence, it is clear that 
Sit Hauk gave up the registered mort- 
gage deed or destroyed it, showing a clear 
intention that that mortgage should be 
discharged and extinguished. It is ar- 
gued on Sit Hauk’s behalf that, since 
it is to his benefit to keep alive the 
earlier mortgage, it must be deemed to 
have been kept alive and could be used 
as a shield against the subsequent mort- 
gagee Ba Hlaing. 

It is unnecessary to refer to many 
authorities on this point. I shall there- 
fore refer to two cases. In Gopal Chan- 
dra Sreemany v. Heromho Chandra 
Haidar (l), the facts were similar to 
the present case. There an old debt was 
included in a new one, and certain new 
properties were also added to the se- 
curity, and the question arose whether 
the old mortgage was extinguished 
to the extent of not being available 
against an intermediate encumbrancer 
The learnad Judges held that what 
was done was merely a fresh advance 
with fresh security in respect of both 
but they added that even if it were 
not so. and if the old debt had been 
paid by the new transaction, it would 
not necessarily destroy the security. 
They cited a number of cases to only one 
of which I shall refer and that is the 
of case Ooluknath Misser v. Lalla Prem 
Lai [2). In that case, it was held that 
a creditor holding a mortgage on the 
lands of his debtor does not necessarily 
surrender that mortgage, or lower, or 
in any way impair its priority by taking 
a subsequent mortgage, including the 
same lands for the same debt. At p. 310 
of the judgment they referred to an 
English case Tenison v. Siveeny (3) 
where Lord Leonards stated that the 
contention that the former mortgage was 
merged in the new, because the new 
mortgage included the amount due on 

^(i)' LIB99J 16 Ofti. 523. 

(2) [1877] 3 Gal. 307. 

(3) [1844] 1 Jo. & Hot. 717 
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the old, was a novel view oE the opera- 
tion of deeds, and held that the former 
mortgage remained untonohed and opera- 
tive, and that the effect of the new 
mortgage was merely to let in the further 
advances as security on the property. 

It is therefore clear that the learned 
Judge’s order in giving Sit Ilauk priori- 
ty in respect of Rs. 300 is correct. A 
memorandum of cross objection has been 
tiled by Sit Hank and he claims priority 
over Ba Hlaing’s for the whole of his 
amount and not merely for Rs. 300. The 
contention is clearly untenable, lie is 
a puisne mortgagee and he cannot get rid 
of the priority of the earlier mortgagee 
except by proving that the prior mort- 
gagee was guilty of fraud or gross neg- 
ligence- The learned advocate for Sit 
Hauk referred to parts of the evidence 
hut there is nothing in it to show that 
Ba Illaing, the earlier mortgagee, was 
negligent or fraudulent so as to lose his 
right of priority. In the result the 
appeal is dismissed with costs in favour 
of respondents 1 and 2. Tlio memoran- 
dum of cross objection is also dismissed 
in favour of the appellant, the mort- 
gagors being merely formal parties are 
not entitled to any costa. 

p.n./r.tJ- [Appeal dismissed. 
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Heald and Mya Ba, JJ. 

Maung Pwe and another — Appellants. 

V. 

Maung Chan Nyein .and others — Res- 
pondents 

Letters Patent Appeal No. 97 of 1928, 
Decided on 9th April 1929, against judg- 
ment of High Court in Special Second 
Appeal No. 707 of 1927, reported as 
A. I. B. 1929 Bang. 31. 

(a) Limitation Act, Si 26 — Right of user 
is defeated when suit is not brought within 
two years of last user. 

Where a euib for aqgarting a prescriptive 
right 18 oob brought within two yearH of the 
tormiDatioQ of the user, the right of user is 
lost. [P 301 G 2] 

(b) Easement— Right to surface water can- 
not be claimed even apart from provisions 
of Easements Act. 

Even quite apart from the provisions of the 
EasemeutB Act it is safe to hold as a general 
principle of law that no olaiin cau be made 
either ae a natural right or as an easomenb 
by proscription to water which does nob flow 


in a definite course but whioh should be re* 
gardod as surface water or surface drainage: 
37 Mad. 304; Raiu^trnn v, Taylor (1055), 11 
Ex. 30^: A. I. R 1023 Pat G5, Rsf. [P 302 0 1] 

(c) Custom— Essentials — Custom that only 
ground on lower level is to be cultivated 
and that each piece of ground is to have 
catchment area is unreasonable as it de- 
prives Government of right to dispose of 
State lands on higher level; A I.R, 1923 Rang. 
31—6 Rang. 615, Reversed. 

A custom must be peaceable and acquiesced 
in; rnsBODfiblc, certain and definite, compul- 
sory and not optional. Whore these faetors 
are not established by evidenoe the oiistom 
oannot be accepted. [P 302 0 2] 

A oiiBtom to the efieot that only ground on 
the lower level is to be cultivated and that 
each piece of suoh ground ia to have a catch- 
ment area is unreasonable because any 
parson by oultivatiDg a piece of land in the 
lower part of a slope in the locality in ques- 
tion can Bucoessfully deprive the Oovornraent 
of the right of disposal of State lands in the 
higher part of the slope for the purposes of 
cultivation : 14 M. I. A. 570 [P G ) 17 All. 87; 
A^I.R 1923 Lah 44S, Ref A. I.R. 1929 Rang. 
31^6 Rang. 61), Reversed. [P 303 0 2] 

Kale — for AppelLints. 

Ba So — for Respondeata 
Mya Bu, J . — This ia an appeal pre- 
ferred under Cl 13, Lefctora Patent from 
the judgment in Spooul Civil Second 
Appeal No. 707 of 1927, which set aside 
the judgment of the Court of first appeal 
and restore! that of the Court of first 
instance. [Mg. Chan Ngeiji v. Mg. Pwe 

(IM 

Three pieces of culturable land known 
as holding Nos. 10, 3 and 8 in Kong- 
yaung Kwin, Pebtiw Circle, Taungbha 
Township, Myingyan District, belong 
respectively to the respondents Chan 
Nyein, Thu Daw and Po Kyaw These 
three pieces together measure I2'69 acres. 
On the west of these lies holding 
No. 8/219 of the same kwin measuring 
13'50 acres whioh is State land worked 
by the appollant^^ under a permit granted 
by the Deputy Commissioner of Main- 
gyan District in October 1922. They 
are situate in a locality of undulating 
land and are apparently on the same side 
of a rising ground, the part occupied by 
holding No. 8/219 being higher than 
that occupied by holding Nos.lO, 3 and 8- 
The respondents sued for an injanotion 
restraining the appellants from entering 
upon and working the holding No. 8/2L9 
and directing them to remove the krizina 
whioh the latter had constracted thereon, 
alleging that they (the respondents) were 
the owners both of holdincs Nob 13, 3 
(1) A. I. r; 1929 Rang, 3T=rj Raag, 015. 
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and 8 wbioh they- ouUivated and of 
holding No. 8/219 which they did not 
cultivate bub from which water ran 
down to the former three holdings. 

In view of the fact that holding No. 
8/219 was State land at the disposal of 
the Government and that the appellants 
worked it with the permission of the 
Deputy Commissioner who undoubtedly 
has authority to grant the permission, 
the respondents' assertion of ownership 
thereto could obviously have possessed 
no strength, The respondents could not 
prove the alleged ownership and the 
Township Court dismissed their suit on 
9th June 1926. 

The respondents then appealed to the 
District Court accepting the adverse 
finding of the Township Gouib on the 
question of ownership hub changing their 
ground to one of right to reooive the 
water flowing down from holding No. 
8/219 bo their lands. The Additional 
District Judge observed to the effect 
that the respondents claimed an ease- 
ment in respect of surfaue water flowing 
from holding No. 8/219 to their lands, 
and reminded tho suit to the Towndiip 
Court for trial on the following issues: 

(1) Has the surface water llowedTrom 
the disputed land to the plainbills’ lands 
adjoining thereto ? 

(2) If BO, how long have they enjoyed 
the right to use it ? 

(3) Are they ontitloi to continue the 
right ? 

This order of remand was made on 21st 
August 1926 

It is i'.nportant to note thit it was in 
respect of surface water that the respon- 
dents claimed the right and their case 
was not based on any assertion that the 
water flowed in a defined Ohannel either 
natural or artificial. 

When the case got back to the Town- 
ship Court the whole record was lost in 
a fire to the Court house. The present 
record of the suit has been reconstructed 
from copies and such like and does not 
contain any copy of the depositions of 
the previous trial After recording fresh 
evidence the trial Court answered issue 1 
in the affirmative It found on issue 2 
that the respondents had enjoyed the 
right of use of the water for more than 
25 years, and on issue 3 that the respon- 
dents on account of uninterrupted use 
of the water flowing from holding No. 
8/219 for more than 20 years had ac- 


quired by prescription an ahsolube and 
iudefeasible right of use of the water 
flowing from that land. In the result 
the trial Court passed **a decree as 
prayed for” by the respondents. The 
obvious effect of the decree was abso- 
lutely to restrain the appellants from 
entering upon and working the holding 
No. 8/219. 

The appellants then took the matter 
up on appeal to the District Court which 
set aside the decree of the trial Court 
and ordered the dismissal of the respon- 
dents' suit on the ground that the res- 
pondents could nob in law possibly have 
acquired a prescriptive right to the use 
of water nob running in a natural or 
defined or artilici.il channel. The Ad- 
ditional District Judge took the analogy 
from S. 17 (o), Easements Act This 
Aot, however, does nob apply to this 
province 

When the matter enme up to this 
Court, the respondents for the very first 
time claimed the benefit of an alleged 
local custom for only the lower ground 
to he cultivated and for each piece of 
lower ground to have a catchment area 
attached to it. This, however, appears 
to have weighed v/ith the learned Judge 
who disposed of the second appeal and 
whom the alleged custom struck as a 
proper one without which there could be 
no cultivation in the area in question. 
The learned Judge found this custom 
proved, and it was principally on this 
ground that he proceeded to set a«ide tho 
judgment of the District Court, and res- 
tore that of the trial Court. Although 
the judgment contains some expression 
of tho learned Judge’s inclination' bo the 
view that the water from holding No- 
8, '219 might have flowed in a stream, 
he did not, as far as we can judge, come 
to any definite finding to that effect. 
Even assuming that there was a finding 
to that effect and that it would have 
supported an assertion of a prescriptive 
right to the use of the water, the rps- 
pondents' claim for a right under S 26, 
Lirn. Act, would have been defeated on 
account of the period of user having 
terminated more than two years before 
the filing of the suit. There is sufficient 
evidence to show that the appellants 
obtained the permit in October 1922 
and began to cub and clear the land and 
stHrted culiivat.ion in the fo. lowing year. 
The date of institution of the suit oan- 
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not be asoertaiaed from fche maberiala 
before us but there oau be no doubt that 
the suit was instituted in the early part 
of 1926 Thus the suit was filed after 
a lapse of more than two years from the 
time when the user must have ceased. 

Further, although the learned Judge 
emphasised the fact that the Indian 
lEasements Aot did nob apply in this 
'province, nevertheless he stated that in 
!bhe ordinary way a right merely to 
ireoeive surface water would not be re- 
loognized by the Courts as an easement 
|ThiB statement is undoubtedly correct, 
jfor no claim can bo made either as a 
natural right or as an easement by pres- 
cription to water which does not flow 
in a definite course, but which should be 
regarded as surface water or surface 
drainage . see V. Adinarayanna v. P. 
Bamudu (2). 

This principle is taken from the Eng- 
lish case of Rawstron v Taylor (3), 
where it was held that the plaintiff who 
claimed the right of easement by pre- 
scription had no right to surface water 
which had no defined course, for the 
plaintiff had no right to water in alieno 
solo. At p.383, Platt, B., very pertinently 
observed 

“ Tho plaintiff could not insist upon, tha 
defendant maintaining his fields as a mere 
watertable." 

The same principle underlies the rul- 
iDg* in Mt Sarban v Fhudo Saliu [4:), 
which as pointed out at p. 117 (of 2 
Pat.), relates to a case to which the 
Indian Easements Act does not apply 
and where it is held that every land- 
owner has a natural right to collect and 
retain upon his own land the surface 
water not flowing in a defined channel 
and put it bo such use as he may desire. 

Therefore even quite apart from the 
provisions of the Indian Easements Act 
it is safe to hold as a general principle 
of law that no claim can be made either 
as a natural right or as an easement by 
prescription to water which does not 
How in a definite course but which 
should be regarded as surface water or 
surface drainage. 

Turning now to the question of the 
respondents’ contention of having ac- 
:]uired the easement in virtue of custom 

(2) [1914] 37 Mad. 304=17 I. C. 648=24 M. 

L. J. 17, 

(3) [1855] 11 Kx. 369 =x 25 L. J. Ex. 33. 

.(4) A. I. R. 1923 Pat. 63=^2 Pat. 110. 


it is desirable to bear in mind the ordi- 
nary definition of an easement whioh 
according to the English Law is a right 
whioh a parson has in respect of land 
belonging to him bo utilize certain land 
belonging to another in a particular 
manner not involving the taking of any 
part of the natural produce of the 
latter or of any part of its soil, or 
to prevent the owner of the latter 
from utilizing his land in a parti- 
cular manner. This is deducible from 
tho digest of the case law set out in 
paras 470 and 4H9 of Halsbury’s Laws 
of England, Vol. 2 While the Indian 
Easements Aot declares that an ease- 
ment may be acquired in virtue of a 
local custom, such easements being call- 
ed customary easemonts'the English Law 
also recognizes easements existing oy 
custom: see para 492 of Halsbury's Law 
of England, Vol. 2. 

Evidence of such custom is relevant 
under S 13, Evidence Aot. The learned 
author of the Law of Evidence, Sir John 
Woodroffe, points out at pp. 167 and 168 
of the 8th Edn. of his work that ” cus-l 
tom ” as used in the sense of a rulel 
whioh in a particular district, class, or 
famfly has from long usage, obtained the 
force of law, must be peaceable and ac- 
quiesced in, reasonable, certain and deli l 
nite, compulsory and not optional bo| 
every person to follow or not 

In the ease of RamalaksJimi Ammal 
v Stvanantha Peruinal Sethurayar (5), 
which was a case relating to a special 
family custom their Lordships of the 
Privy Council held that it was essential 
that special usages modifying the ordi- 
nary law of succession should be estab- 
lished to be so by clear aud unambigu- 
ous evidence, observing that it was only 
by means of such evidence that the 
Courts should be assured of their exis- 
tence. 

In Knar Sen v. Mamman (6), it was 
observed as follows: 

“ A local custom to have the eUect of ex- 
cludiag or limitlDg the operation of the gene- 
ral rules of law must be reasonable and oer- 
tain. A local custom as a general rule is 
proved by good evidenoo of a usage whioh 
has obtained tho force of law within the 
partiQular district, oiby, mohalla or village, 
or .at tha particular place, in respect of tha 


(5) [1870] 14 M. I. A. 570=17 W. R. 552:^ 
I. A. Sup. Vol. 1=12 B. L. R. 396=3 
Sar. 103 (F.O.).' 

(G) [1895] 17 All. 87 =(1895) A. W. N. 10. 
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iparaotiB aiiid fchiaga wfaioh it oonoarna. Whera 
it is Boughb to eatabliah a local auBtom by 
which the reBidenta or aay aectioa of them of 
a particular district, city, village or place 
are entitled to commit on land not belonging 
to or occupied by them, acta which if there 
was no auch ouatom, would be acts of treapaas 
the custom must bo proved by reliable evi- 
dence of auch repeated acta openly done, 
which have been aaaeutcd and submitted to 
aa leads to the conclusion that the usage has 
by agreement or otherwise beeomc local law 
of this place in reapeot of the poraon or things 
which it concerns. In order to establish a 
customary right to do acts which would 
otherwise be acts of trespass on the property 
of another the enjoyment must have been as 
of right, and neither by violence nor by 
stealth, nor by leave asked from time to 
time.'* 

la Mt, Diijan v. Ihra Nand (7), a 
Bench of High Court of Lahore empha- 
sized the necessity to endeavour to as- 
certaiu the existence or nature of the 
•custom in cases where the custom is 
alleged. 

The question which now remains for 
consideration is whether the evidence 
establishes a local custom which is rea- 
sonable and certain and leading to the 
conoluaion that it has become the local 
law of the place by virtue which the 
respondents derived the right of use of 
the water flowing from holding No. 
8/219 into their lands. The evidence is 
to the effect that where the land is un- 
dulating only the lower lands are culti- 
vated and almost all such lands have 
some higher lands as their water re- 
sources called in Burmese “ yegya " 
which apparently are lands regarded as 
catchment areas. 

The appellant Maung Pwe went as far 
as to say “ we cannot cultivate the 
place if it is kept as the water resources 
for fields " This statement, however, is 
quite insufficient to warrant the belief 
that all unoccupied lands on higher level 
from which water runs down to the 
lower cultivated lands are recognized as 
having been reserved as catchment areas 
or ' water resources. The uncultivated 
lands on the higher levels are apparent- 
ly Government waste lands as was the 
holding No. 8/219 before the appellants' 
occupation. 

Looking at the relative advantages to 
be gained by lands in higher and lower 
levels of an undulating area in the dry 
zone, it is evident that cultivators would 
prefer to occupy the lower lands and not 
the higher ones and it would not be 

(7) A. I. R. 1923 Lah. 448—1 Lah. 202. 


strange to find that most of the higher 
lands have no occupiers or persons who 
would think of cultivating them. While 
they remain vacant, those occupying the 
lower lands would enjoy the benefits of 
water much or little which flows down 
from the higher lands; and these cultiva- 
tors would certainly call all the unoccu- 
pied higher lands as their catchment 
areas In my opinion the evidence does 
not go further than that 

It IS not contended that the unoccu- 
pied waste lands on the higher levels 
have been reserved as catchment areas 
like, for instance, grazing grounds reser- 
ved for the benefit of the cattle of cer- 
tain localities The unoccupied State 
lands are the property of the Govern- 
ment, and it is inconceivable that the 
Government should be considered to 
have reserved them as catchment areas 
or permitted the cultivators to reserve 
them as such merely on account of the 
fact that the Government has, by reason 
of the absence of cultivators to apply to 
cultivate them, allowed them to remain 
unoccupied. There would, of course ha 
nothing to prevent a oaltivator to occupy 
a large area of land and cultivate only the 
lower part thereof, keeping the higher 
part as his water resources or catchment 
area. In such a case the uncultivated 
area would not be Government waste 
land, and it is not certain that when 
Maung Pwe spoke of lands kept as water 
resources he was not referring to auch 
lands as are kept as water resources 
without being Government waste lands. 
The alleged custom if stretched to the 
extent to which the respondents attempt- 
ed at stretching, must necessarily be un- 
reasonable because anybody by cultivat- 
ing a piece of land in the lower part of 
a slope in the locality in question would 
successfully deprive the Goveruinent of 
the right of disposal of State lauds in 
the higher part of the slope for the pur- 
poses of cultivation to those sufficiently 
enterprising to attempt at cultivating 
them. 

For these reasons I am not satisfied 
that the alleged custom is reasonable or 
certain or that it establishes a ouatom 
to eujoy the use of the water flowiag 
down from the higher part of the slope 
as of right. The respondents did not 
think of setting up such a custom even 
up to the time when the case went to the 
District Court for the first time. Nor 
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does it appear that they expressly 
pleaded the existence of such a custom 
at any stage before the case reached this 
Court on second appeal. 

In my opinion the respondents’ suit 
failed. 1 would allow this appeal and 
direct that the suit be dismissed with 
costs throughout. 

Heald, J. — Respondents sued for an 
injunction to restrain appellants from 
working a ceitain holding of land. Their 
case was that appellants' working that 
holding caused a diminution of the water- 
supply to their lands, and that therefore 
they were entitled to prevent appellants 
from working it. 

Respondents’ lands adjoin that hold- 
ing but are on a lower level. Until 1922, 
when appellants obtained permission 
from the revenue auohorities to work 
that holding the surface water from the 
higher land of which that holding con- 
sists flowed down to respondents' lands 
and naturally improved their feitility, 
the rain fall in this neighbourhood, which 
is kuowa as the dry zone of Burma, be- 
ing precarious 

The hands which are comprised in ap- 
pellants’ holding are State lands and un- 
til permission was given to appellants 
to occupy them were State lands. 

Unless respondents could establish 
that they had a right to the uso of the 
surface water as an easement they would 
not be entitled to the injunction which 
they sought. To establish the easement 
which they claimed they would have to 
prove enjoyment as of right and without 
interruption for a period of 60 years end- 
ing within two years next before the 
institution of the suit. Their suit was 
instituted in 1926, so that they could 
not succeed if thoir enjoyment was inter- 
rupted before 1924 or if the interruption 
had been submitted to or acquuisced in 
for one year after they had notice of it. 
Since appellants obtained permission to 
work the land in 1922, it is probable 
that respondents' enjoyment of the right 
to the water which they claim was in- 
terrupte < nob later than 1923, and that 
on this ground, even if they established 
that they bad enjoyed the right for GO 
years, which in fact they did nob estab- 
lish, their suit was bound to fail. 

There is also another obstacle in the 
way of their success, and that is that 
there can be no easement in respect of 
the use of surface water. My learned 


brother has cousidered the law on this 
subject and I agree with bis conclusions^ 

Respondents doubtless had an oppor- 
tunity of objecting to appellants’ .appli- 
cation to the revenue authorities for per- 
mission to work the land and an appeal 
to the discretion of those authorities was 
in my opinion the only way in which 
they could attempt to prevent the lands 
being worked. It is not suggested that 
they took that course, and as I do not 
think that they have any rights which 
a civil Court can enforce, I concur 
with my learned brother in setting 
aside the judgment and decree of this 
Court in Special Civil Appeal No 707 of 
1927, and in dismissing respondents’ suit 
with costs for appellanls throu;.hout. 

R M /ji.K. Appeal aLloue(L 
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Brown, J. 

Maung Saw and others — Applicants, 
v. 

Ma Shin and others — Respondents. 

Civil Revn^ No 75 of 1929, Decided 
on 2nd September 1929, irorn order ot 
Dist. Judge, Migwe, in Civil Miac. Ap- 
peal No 89 of 1929. 

(a) Linitaiion Act, Art 181 — Application 
for execution made beyond time — Applica- 
tion to be regarded aa application for exten- 
sion of time governed by Art. 181. 

An fLppliOfibiou to exGcate a deoroo for re- 
demption boyond timu m to be rpgnrdcd as an 
application for extontiiou of time and ih go- 
YPToed by the provimoDs of Art. 181 aud ibe 
period of ]imit.itiuii - begins to run at the 
latent on the labb date fixed in the original 
decree for payment : Bum GBl), Foil. 

lP 303 C 9l 

(b) Civil P. C., S. 115 — Lower Court over- 
looking queition of limitation — High Court 
can interfere. 

Whore the order of the lower appellate 
Goiirc overlooks tho quescion of limitation 
enliroly in deciding tho appeal, the High 
Court can interf^iro m revision. [I’iiOB C 1] 

S. Gunguli — for Applicants. 

S S IJaUcar — for Respondents. 

Jad^ment. — On 20bh November 1923, 
the respondents obtained a decree for 
redemption of a usufructuary mortgage. 
Tho preliminary deciee directed that if 
the ixjoitgage money be paid by the 20th 
May poBsession of the land would bo 
mi.de over. On 20Lb May the decree- 
holder asked for execution of this 
decree by delivery of poasesBion. The 



l£29 


Mauno Saw v Ma Shin (Browu, J ) Rangoon 305 


ii'ucurjL due under the decree waa appa- 
rently not deposited uhtil 19th June 
On that date, the decree holder's advo- 
cate asked that the ease might be closed 
as the final decree had not yet been 
passed The case was closed accordingly 
and the money in deposit was withdrawn 
by the decros-holders on 2oth September 
1924. N’rthing further was done until 
the 23rd July 1927; on that date a final 
ideal 06 wis drawn up apparently on a 
petition filed by the decree-holder, on 
5th July 1927. By a curious mistake 
the trial Court passed a final decree de- 
claring the plaintills to be aijsoliitely 
debarred from all rights to redeem the 
property. Since a decree in any ease 
could not have been passed in a suit for 
redemption of a usufructuary mortgage, 
it was clearly not a decree which the 
plaintiffs wanted. On 2dth July the 
plaintiff applied for execution of the de- 
cree of November 1923. Notice was is- 
sued, and when the respondents appeared 
they asked for time, and again it appears 
that a long period elapsed during which 
nothing was done by either party. On 
2:1th March 192S, the deoree- holders 
asked for an order for the delivery of the 
land. It appeirs that on 1st August 
1927, they had deposited the amount, 
they were ordered to pay under the de- 
cree Orders were passed for the deli- 
very of the land, without the issue of 
notice on the judgment-debtors, and the 
delivery order was returned as duly exe- 
cuted. On L3th April 1928, the decree- 
holder made a further applioation saying 
that the judgment-debtors were resisting 
their attempts to obtain possession and 
asking for an order under fi. 97, 0. 21, 
Civil P. C. The judgment-debtors ob- 
jected and orders on this application 
were finally passed oi 16th August. The 
trial Court dismissed the applioatiou on 
the ground that the time limit for execu- 
tion of the deoree had been exceeded. 
Against tbis order the deoree-holders ap- 
pealed to the District Court. The Dia- 
triot Court set aside the order and direc- 
ted that redemption should be allowed. 
Agaiust this order the judgment-debtors 
have come to this Coirt in revision. 

The time within which the redemp- 
tion money could be paid under the ori- 
ginal decree expired on 20th April 1924 
Tlie applioation for redemption made on 
28th July 1927 could only have been 
granted under this decree if the time 
1929 H/d9 A 40 


allowed in the decreo was extended. It 
wag held by the Bombay High Court 
in the cise of Vasiidev v. Gopal (l)‘ 
that when an application to execute 
a decreo for redemption was made three 
years after the passing of the deoree the 
application was barred by limitation. 
It was held that tlie application must be 
considered as an application for enlarge- 
ment of time and would be governed by 
the provisions of Art 181, Lirn Act. 
That would also bo the case hero. The 
redemption could not have been granted 
to the docree-holdflrg without extension 
of Lime and tho -1 jcj cc-lioMerg could not 
have succeeded unless their application 
were considered as one for extension of 
time to which Art. 181, Lira Act, would 
apply. 

It was held in the Bombay case that 
the period of limitation in such a case 
must begin to run at the latest on the 
last date fixed in the original deoree for 
payment. I see no reason for nob hold 
ing this to be a correct exposition ot the 
law, and the right to apply for extension 
of time in the present ease was therefore 
barred by limitation at the latest on the 
20th May 1927. By July 1927, the de- 
cree-holders by efflux of time hod lost 
their right to redeem under the original 
decree Even if the application were 
regarded strictly as an application for 
execution of the original dtoree, it would 
still be time barred. The original ouae 
was closed on 19th July 1924 The with- 
drawal of the amount deposited by th& 
decree-holders on 25Dh September 1925 
could not possibly be construed as a step- 
in-aid of the execution, and by 1927 th& 
right to apply for execution of the deore© 
was barred bv limitation, t cannot, 
therefore, see how the decree-holders 
oould possibly succeed in the present 
Oise. The final deoree which was drawi> 
up was clearly incorrect, but the appli- 
oation before the Court was not to exe- 
cute that deoree. I am of opinion there- 
fore, that the trial Judge was right in 
refusing to allow execution of the decreo- 
and the District Court was wrong in fel- 
ting aside the trial Court's order. The- 
order passed would appear to be one 
under 8. 47, Civil P. C., so that a second 
appeal would lie. But even if the peti- 
tioners are oorreot in coming before this 
Court by ^ay^f reyisinn, I thin k there 

(1) [1919] 43 Bom 690^51 I. C. 921=ii 
Bom. L. R. 697. 
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IB saflioieafc reason for interferenee. The 
Disbriok Goart in passing orcSers appears 
fco have overlooked entirely the question 
of limitation. I set aside the order of 
the Disriot Court and restore that of the 
trial Court dismissing the decree-holder's 
applioation for execution. Costs in the 
District Court and in this Court will be 
borne by the decree-holders, the first 
three respondents in this appHoation, 
advocate’s fee in this Court two gold 
mohurs. 

V.B./r.K Application allowed. 
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C ABI, J. 

Daw Ywet — Applicant. 

V. 

Ko Tha^ Hint — Respondent. 

Civil Revn. No. 2^1 of 1929, Decided 
on 28th August 1929, from decree of 
Sm. 0 G. Judge , Rangoon, in Sm. C. 
S. No. 3471 of 1929. 

Buddhiit Law (Burmeie) — Husband and 
wife -Burmese Buddhist husband and wife 
are partners and so Buddhist wife can sue 
in respect of partnership asset in her capa- 
city as suriring partner—Contract Act S. 45. 

A Burmoae Buidhist husband and wife are 
regarded as partners and as such a Buddhist 
wife can maintain suit in respeot of a part 
nership asset in her capacity as surriring 
partner without any reference to her sucoes- 
sion to the interest of her husband in the 
asset or debt due to them jointly : A, I. R. 
1927 R^ng. 209 and 4 L. B. R. 99, Rel. on; 2 
U. B. R. 204, not Foil. [P 306 G 2; P 307 0 1] 

Davgali — for Applicant. 

Judgnaent. — The plaintiff in the suit 
in the Small Cause Court is the survivor 
of Burmese couple She claimed to re- 
cover a debt due to her deceased husband 
in which she presumably had a half in- 
terest as the wife. The defendant objec- 
ted to the suit on the ground that the 
plaintiff could not file a suit without 
first obtaining letters of administration 
or a snooession certificate. The learn- 
ed Judge of the Small Cause Court held 
that he was bound bv the p'’eviou8 prac- 
tice, which was to insist upon the pro- 
duction of a succession certificate or 
letters of administration by a Burmese 
Buddhist wife or husband when a suit 
was filed in respect of a debt jointly due 
to them. In some of the old rulings of 
the late Chief Court of Lower Burma, 
and of the Judicial Commissioner of 
Upper Burma, it was assumed that one 


of the Buddhist couple got the whole 
estate not by survivorship but by suooes- 
sion, so Far as one half of the estate is 
oonoerned and therefore it was necessary 
for him or her to get a succession certi- 
ficate or Letters of Administration in 
respect of the debt. 

The position of a Buddhist couple as 
regards their proprietary rights has been 
considered in the Pull Bench case of Ma 
Paing v. Maumj Shwe Hpaw (i). In 
that case it was held that their position 
was analogous to that of a partnership, 
and that all the incidents of a partner- 
ship, which were not obviously inappli- 
cable to them because their relationship 
was not a contractual one, but a result 
of status, might be applied in considera- 
tion of their rights, proprietary or other- 
wise If this is so it follows that stand- 
ing in the position of a surviving part- 
ner, the widow could maintain a suit 
in respect of an asset of the partnership, 
irrespective of the question whether the 
share of the deceased partner belonged to 
the surviving partner or somebody else. 
In these cases, what the law recognizes 
is the right of the surviving partner to 
realize the assets of the partnership. 
O. 30, R 49, Civil P 0. makes this clear, 
but even before this provision of law, it 
had been held by the late Chief Court of 
Lower Burma, that a partner oould 
maintain a suit in his or her own name 
in respect of a partnership asset without 
joining the legal representativea of the 
deceased partner in the suit: K L. P. L. 
Perianeh Chetty v. Armuga Father (2). 
In that case Sir Charles Fox dissented 
from the Calcutta ruling which took a 
contrary view and agreed with the rul- 
ings of Madras and Bimbay. This 
position is made olea^ in an Upper 
Burma case U Ouna v U Kyw (3). The 
Judicial Commissioner of Upper Burma 
there recognized the position that the 
union of a husband and wife among 
Burmese Buddhists should be treated as a 
partnership, but held that because of 
the provisions of 8. 45, Contract Act, 
the wife could not ^ue in her personal 
capacity alone and must therefore 
obtain Buccession certificate in respect 
of the share of the other partner. But 
a different view of the applicability of 

(1) A. i. R. 1927 Rang. 209=5 RaiTg 296 
(P. B.). 

(2) [1908] 4 L. B. R. 99. 

(3) [1992-96] 2 U. B. R. 204. 
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9. 45, Ooatiact Aob was taken in Lower 
Barma in the oise 1 have cited above, 
where it was held that nothwithstand^ 
ing the provisions of S. 45, Contraot Act, 
surviving partners could hie a suit in 
respect of a debt due to the partnershin 
without joining tbo legal representa- 
tives of the deceased partner. It there- 
fore follows that a Buddhist wife can 
maintain a suit in respect of a partner- 
ship asset in her oapacity as surviving 
pirtner without any reference to her 
succession to the interest of her husband 
in the asset or debt due to them lointly. 
As this is the sole point on which the 
learned Turlge of the Small Cause Judge 
Court dismissed the case, [ set aside his 
decree and remand the case for disposal 
on the merits. 

P.N /n.K, Case remanded, 

A. I. R, 1929 •Rangoon 307 

Heald and Otter, JJ. 

Ma Thein Nioe — Appellant. 

V. 

Maunq Baspondenb. 

Pirat Appeal No. 175 of 1928, DacidoJ 
on 2ad April 1929, from iudgmonb of 
Dist. Judge, Tharrawaddy, in Civil 
Regular No. 1 3- A of 1927 

(a) Buddhist Law (Burmeie) — Divorce — 
Mere adultery by husband is not by itself 
sufficient to entitle wife to divorce. 

Ordiaary grounds for divorod are adultery 
and cruelty on the part of the husband and 
adultery on th3 part of the wife ; and 
more adultery on the part of the husband ia 
not by itself a euEQaient ground to entitle the 
wife to divorce 5 7 j U R. 87, RcL nii ; 9 L B,R. 
101, Ref. LP 308 0 1, 2J 

(b) Buddhist Law (Burmese) — Marriage 
— Husband's misconduct disentitles him to 
decree for restitution of conjugal rights. 

If a Burmese Buddhist husband miscon- 
ducts himself with his wife and treats her 
extremely badly, the case ia not in which 
restitution of conjugal rights can be ordered 
to him . (1901) U, B. R Isi Qr. Buddhi’it Law 
1 ; (1904) U. B. n. ini Qr. Buddhist Law 5, 
Ref. [P 30S G 2J 

(c) Buddhist Law (B irmese) — Teats — 
Dhammathats are merely directory. 

Pei Otter, J . — The Dhammathats can only 
b'3 regarded as direototy and not as state- 
manta of the law which arc necessarily bind- 
ing in Uw. [P 309 Cl] 

Kyaw Din — for Appellant. 

Lhein, Manmj — for Respondent. 

He«H, J.-in auib No. 13.Aot 1927 
□f the District Court of Tharrawaddy ap- 
pellant atiel respondent for divorce as by 
mutual consent on the ground of respon- 
dent's repeated acts of adultery, and she 
also claimed partition of the property of 
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the marriage, la suit No. 16-A of the 
same Court, respondent sued appellant 
for restitution of conjugal rights and it 
wag agreed between the parties that the 
evidence recorded in the earlier suit 
should be evidence in the later suit, and 
that the plaint in the earlier suit should 
be regarded as a written statement in the 
later suit. 

The suits were therefore in eh'ect 
hoard together and the judgment in the 
later suit followed the judgment in the 
earlier suit. Both suits were dismissed, 
the Court holding that mere adultery on 
bho part of the husband does not entitle 
the wife to divorce, and that in the cir- 
cumstances of the case respondent was 
not entitled to claim restitution of con- 
jugal rights. Appellant appeals against 
the dismissal of her suit for divorce, and 
respondent, instead of appealing against 
the dismissal of his suit for restitution, 
has taken the mistaken course of tiling a 
cross-objection to appellant’s appeal. 
Appellant’s sole ground of appeal at the 
hearing in this Court was that according 
to the Burmese Buddhist Law laid down 
in the Dhammathats adultery by tbo 
husband is by itself sufticiont to entitle 
the wife to divorce. 

The learned advocate’s argument is 
more ingenious tlian convincing, and can 
hardly bo taken seriously. He says that 
because one Dhammathat says that a 
wife may abuse a husband who commits 
adultery ttnd another Dhammathat says 
a husband may divorce a wife who abuses 
him, the Dhammathats must be taken as 
regarding adultery by the huabaud as a 
sutiioient ground for divorce. The actual 
passages in the Dhammathats on which 
ha bases this argument area passage in 
Manugyo (12, 46) which says : 

"No blame attaohes to n wife who uses 
.abusive language towards a husband who 
does not oonsori: with her but oonsorts with 
prostitutes and oontmuos to frequent their 
company in qpite of her protests,” 

and 1 verse from a metrical Dhamhia- 
that known as "Myingnn's cited in S. 302, 
Kiawun Mingyi’s Digest (Vol. 2) which 
says that a husband may leave a wife 
whose language is unrestrained, who i? 
excessively coarse and disgusting, who 
has hard and bitter tongue, who sulks 
and has a violent temper and whom ho 
does not want, and that in these ciroum- 
stances he may live with the wife of his 
desire. 
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rt is hftidly necessary to say that even 
if these two passages are read together, 
and there is no reason why they should 
he, they do not go far towards establish- 
ing the proposition that the hushand's 
adultery hy itself is a ground for divorce 
in a suit brought by the wife. The 
learned atlyocate has, however, referred 
113 also to two f’-i ‘he Dhain- 

mathabs which a ■ -i ^ ‘ .0 of the 

Digest Thefiidb iiv .. extract 
from Kaingsa wliich luns. . i.Jc'ws ■ 

“If & \9iio say to her huabaud you have vio- 
lated another man's house and belcuginge, 
vou are suffering from a loathsome diseaso, T 
do not want ho live together with } ou, she 
shall not bo blamed.” 

The second is a passage from Dhainmd 
which says that a wife may discard a 
husband who is a drunkard and a gam- 
bler and who seduces other men’s wives, 
if he continues in his misconduct in spite 
of having promised the wise men three 
times in writing to give up his evil 
ways. II 0 has referred us further to a 
passage in Dhainmathatkyaw cited in 
S 256 of the Digest which says that if 
the wife is guilty of adultery, she is to 
have her head shaved in four patches and 
to be sold into slavery, and that if the 
husband keeps a paramour ho is to leave 
the house with only the clothes he in 
wearing The last of these passages is 
the only one which goes any way towards 
supporting appellant’s argument that a 
wife may divorce a husband for mere 
adultery, and it can hardly be contended 
that the Courts aro hound to enforce that 
law at the present day. 

As a matter of fact the distinction bet- 
weeu wife and husband in the matter of 
adultery as a ground for divorce is clearly 
shown in the passage from Manugye (V, 
24) which is reproduced in S. 302 of the 
Digest immediately after the verse from 
Myingun mentioned above. That passage 
says that where one party to a marriage 
behaves like an animal it shall be no de- 
fence bo a suit for divorce brought by the 
othf^r narty for the husband, if the suit 
is brought by the wife, to say that he 
h.ij not been guilty of cruelty and has 
not taken a lesser wife, or for the wife if 
the suit has been brought hy the hus- 
band, to say that she has not taken a 
paramour. This passage supports the 
view that the ordinary grounds for di- 
^voroe are cruelty and adultery on the part 

^ 5 LT'bTk. 67=^ I . C. 71 V, 
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of the husband and adultery on the par/I 
of the wife. 

That is the view of the law which has^ 
hitherto been taken by the Courts ' vide* 
the case of Ma Ein v. Te Udawig (l), and 1 
we are not convinced hy the reasoning of| 
the appellant's learned advocate or hy 
the pabsagea in the Dhammathats which, 
be has cited that we ought to bold that 
mere adultery on the part of the husband 
is hy itself n. sufheient ground for di- 
vorce. It follows that, since appellant 
bases her case merely on adultery, her 
appeal should he dismissed. 

As for respondent’s cross-objection, it 
clearly does not arise in respect of ap- 
pellant’s suit and appeal but supposing: 
that it could be regarded as an appeal' 
against the decree in respondent’s suit, I 
all that need be said about it is that inj 
view of respondent’s misconduct, wbichl 
I would hold proved, the case is not ooej 
in which reatitutiod of conjugal rights 
ought to l>u ordered The oross-objoctioni’ 
should in my opinion he dismissed. In 
the circumstances, each party should 
bear its own costs in this Court. 

Otter, J . — This is an appeal against a 
judgment of the District Court of Thar- 
rawadddy refusing to grant a decree for 
divorce at the instance of the appoliant 
The suit was heard together with a cross- 
suit in which the respondent asked for ii 
decree for restitution of conjugal rights.. 
He was refused this decree. Ho now 
files a cross-objection to the appeal of 
the appellant asking that the decree of the 
lower Court should be modified by grant- 
ing him restitution of conjugal lights 
The only ground relied on by the appel- 
pellant in her appeal is that the respon- 
dent was guilty of adultery. No allega- 
tion of cruelty was put forward and there' 
is no suggestion that the respondent took 
to himself a second wife. The parties 
are Burmese Buddhists. The first ques- 
tion therefore is whether, according bo* 
the Burmese Bude^bist Law, a divorce 
can be granted to a wife against her hus- 
-band upon the sole ground of adultery. 

Mr. Kyaw Din who appeared for tho' 
appellant referred us to a large number 
of extracts from the Dhammathats, and 
I would say at ones that with the pos- 
sible exception of an extract from the 
Kaingza appearing in 8 230 of U Gaung’a 
Digest of the Burmese Buddhist Law, all 
the passages referred to appear to us tV> 
poiilt to a conclusion contrary to that' con- 
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tended for by him.' It is necessairy to point 
DQt that the Dhammathcits can only be re- 
garded as directory and nob as statoments 
of the law which are necessarily binding 
in law. Moreover there is authority, 
which in ray view shows that it is nob 
and never has been the law, that a Bur- 
mese Buddhist woman can divorce her 
husband on the sole ground that he has 
had sexual intercourse with a woman not 
his wife. The extract from the Kaingza 
appearing in S. 230 of the Digest, to 
which I have referred, says that the wife 
has the right of refusing to cohabit with 
hor husband who is adulterous, or is suf- 
fering from soma repugnant disease. In 
ray view this expression of opinion, 
though perhaps then in accordance with 
the usages of Burmese Buddhist , does 
not amount to a Rtatecnent that under 
ouch circumstances a divorce even by 
mutual oouaenb could be obtained. 

Turning to tho decided cases upon the 
point the case of Ma Em v. Maunq (1), 
(decided by a Bench of the late Chief 
Court) lays down that in the case of Bur- 
raan Buddhist married couple, adultery 
on the part of the husband does not alone 
or even accompanied by a single act of 
oruelty, entitle the wife to a divorce. In 
that case the Court expressed the opin- 
ion that it appears from the Dhamma- 
thabs that adultery on the part of the 
husband does not alone, or even accom- 
panied by a single act of cruelty, entitle 
the wife bo a divorce. A wife is, how- 
ever, entitled to a divorce as by mutual 
consent, if her husband takes a lesser 
wife without her approval. This was 
decided after examination of a mass of 
conflicting authorities by a Full Bench 
□f the late Chief Court in the well 
known case of In re, Maitng v. Jlwe 
Ma Setn (2). Bub the act of adul- 
tery, quite apart from that of 
baking another woman to wife, is 
>liflerent, and on this point no authority 
was cited in support of the appellant’s 
'Contention. Thus the proposition that 
adultery alone does nob entitle a wife to 
divorce her husband has baon established 
>iad there is no case whore the correctness 
of this view has since been questioned. 

Upon this part of tho case I need men- 
tion one further point only. There was 
some evidence that adultery took place 
lu ring the temporary absence of the ap- 

(21 [IJ13] Q lTb. R. I. C 

l^nr. Tj T. 230. 


pel I ant in a house where they had been 
living together, and some suggestion was 
put forward that such adultery under 
these circiimstancos might amount to 
legal ci'uelty. No authority was pub 
forward in support of this view, and 
moreover so far as wo know there is 
nothing even in the Dharamathabs whioh 
supports this view. It seems to me, 
therefore, that tho appell'diDb cannot in 
la^ succeed in this appeal It is un- 
necessary, therefore, to examine the facts 
upon which she relios- 

Tho only remaining question is whe- 
ther the learned District Judge was right 
in refusing to the respondent an order 
for restitution of conjugal rights. For 
many doubts hitl exmtol as to whe- 

ther such a suit would lio under the 
Burmese Buddhist law In L907, how- 
ever, the question was docidtsd in the 
affirmative : see the Upper Rnrma case 
of !^ga Chit Dal v. Mi Kin Pa (31. In 
all siioh cises, however, the party seek- 
ing a decree must be free from blame : 
see as to this tho case of Maung Setn v. 
Kin Thet Gqi (4^). In the present case 
there was abundant evidence to justify 
the lower Court in coming to the con- 
clusion, as apparently it did, that the 
respondent misconducted himself ou seve- 
ral occasions with Ma Saw Mya. Com- 
ment was made that the evidence called 
for the appellant upon this matter ought 
not to be relied upon owing to the low 
station in life, or relationship bo the 
appellant, of certain of the witnesses. 
Such comment is, of course, permissible, 
but I have road the evidence and see no 
reason to disagree with the view taken 
by the District Judge who heard these 
witnesses give their evidence. 

Tho learned District Judge also poin- 
ted out that the respondent was at fault 
in that he left the appellant after a hea- 
ted quarrel with his wife. There seems 
to have been repeated quarrels between 
them. A serious quarrel occurred some 
three mouths or so before the final rup- 
turo. On this occasion the respondent 
left tho house taking with Him some, at 
any rate, of th«3 family furniture, and an 
apparently false charge of infidelity was 
made by tho respondent against his wife, 
t have little doubt that a contributory 
cause of the quarrels between the parties 
was the tendenov nn 

(.]) U. B. ii. iBi. mr, buQuliihL 1. 

(4) U, B. U, 4 Ml HnfHhiHfc Tjt.w ». 
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pondent to excessive drinking. The res- 
pondent finally left his wife saying he 
would obtain a divorce, and some pre- 
paration was made to have a deed drawn 
up Whilo a discussion about this was 
going on, the two brothers of the respon- 
dent arrived, and after a conversation 
between them and the respondent the 
two brothers violently abused the appel- 
lant It was said on his behalf that the 
final quarrel was entirely due to resent- 
ment by the appellant on account of this 
abuse It seems impossible to hold that 
this wa3 BO. Tt is true that in a letter 
(Ex. 3) written by the appellant to the 
respondent after the separation there are 
i^iany statements which show her resent- 
ment at the conduct of the appellant’s 
family It is equally clear, however, 
that the respondent was in the habit of 
abusing the appellant to members of his 
family, and there can be no doubt that 
they took his part against her 

ft is unnecessary for us to deal more 
in detail with the evidence, for I agree 
with the conclusion arrived at by the 
learned District Judge From the whole 
of the evidence it is plain that the res- 
pondeat has treated the appellant ex- 
tremely badly and he is not a man whom 
the Court will assist by ordering his 
wife to return. The appeal and the cross- 
objection thereto must, therefore, be dis- 
missed. Neither party is successful, and 
we, therefore, order that each party will 
bear their own costs of this appeal and 
the order of the lower Court as to costs 
will stand. 

P.N./R.K. Appeal disimsscfL 
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Brown am) Chari, JJ 

Maunrj Shwe Jlteiii and another — Ap- 
pellants. 

V. 

Ma Lon Ma Gale — Kespondent. 

First Appeal No. 31 of 1929, Decided 
on 1st July 1929, against dooision of 
Diat. Judge, Henzada, in Civil Regular 
Suit No. 10 of 1920. 

(a) Civil P. C., O. 30, R. 4 -All lhat 
O. 30, R 4 contemplatei is existence of 
partnership. 

All that O. 30, R. 4 oontemplatea tha 
existanoe of partnership and ho it is oompotout 
for a Hiirviving partner to file a Halt in res- 

f ieot of partnerahip debtn without joining the 
egal repreaentativoH of the deoeaned partner 
though the partners cannot sue in a firm 


name they having no flrili name . 4 L, B, R. 
99, ReU on. , IB Cal 8G . 2 -U. B R 204, not 
Foil. [P 311 0 1] 

(b) Burmeie Law (Buddhist) — Husband^ 
and wife — Presumption. 

The fact that the mouoy borrowed on a pro- 
missory note purports to have been taken for 
the husband and his sister is no sufficient 
reason for not drawing ordinary presumption 
that the husband in executing the promissory 
note was acting on behalf of his wife aH well 
as himself. [P 311 C 1] 

A. U. Darwood — for Appellants. 

P. K. Basu — for Respondeat. 

Judgment. — The facts of the case are 
very simple. The suit was instituted 
by Ma Lon Ma Gale against the defen- 
dants, who are husband and wife. It is 
alleged in the plaint that the husband 
borrowed the sum of money for whiuh 
the promissory note was executed for the 
family purposes, and benefit of himself 
and his wife The promissory note was 
in favour of two persons, namely Ma Lon 
Ma Gale, and Ma Mya Bu. These two 
were sisters and carried on a money lend- 
ing business in partnership. The trial 
Court gave a decree for the amount 
claimed, and the defendants now appeal. 

The sole ground argued in the appeal 
is that no decree can be passed in favour 
of Ma Lon Ma Gale alone unless the 
legal representatives of Ma Mya Bu, the 
deceased partner are also added as par- 
ties to the suit Reliance is placed for 
this argument on a ruling in U Guna v. 
U Kyaiv Gaunrj (l), in which the Judi- 
cial Commissioner of Upper Burma fol- 
lowed an Indian ruling and held that a 
suit bv the surviving partner was not 
competent without joining the legal re- 
presentatives of the deceased partner. 
The majority of the Indian High Courts^ 
have taken a contrary view In K.V. 
P L. Penman Chetty v. Arrmiya Father 

(2) , Sir Charles Fox, C J.. of the late 
Chief Court of Lower Burma, fol- 
lowed the decisions of the other Indian 
High Courts and dissented from the 
Calcutta ruling in Uani Narain Nur^ 
sing Bass v Ram Chnnder Jankee Loll 

(3) . In the present Civil Procedure Coda 
0. 30, R. 4 enacts that where two or more 
persons may sue or be sued in the name 
of a firm under the foregoing provisions 
and any of such persons dies, whether be- 
fore the institution or during the pen- 
denov of any suit, it shall not be neces- 
" (1) [1892-'96]~2 U7B7Rr2b4 

(2) [1908] 4 L. B. R. 99. 

(■3) [1R91] 19 Cal 9C. 
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BBiry to join the legal repreaeatatives of 
the deoeased as a party to the suit. In 
oases of partnership, it is competent for 
the surviving partner to file a suit in 
respect of partnership debts, without 
joining the legal representatives of the 
deceased partner. 

The learned advocate for the appellants 
argues that it is only when the suit is 
instituted in the name of a firm that 
0. 30, B. 4 applies. O. 30, R. 4, does not 
say so in terms, and merely provides that 
when two or more persons may sue and 
be sued in the name of a firm the pro- 
visions of that order applies. In this 
case the two Burmese ladies had no firm 
name, though undoubtedly they carried 
on business in partnership. Since they 
oanuot sue in a. firm’s name, it is argued 
that the legal representatives of the 
deceased person are a necessary party. 
We cannot accept this contention All 
that O. 30 R 4 contemplates is the exis- 
tence of a partnership. Even if O 30, 
R. 4 were not applicable, the previous 
rulings certainly are. We are therefore 
of opinion that it was competent for Ma 
Lon Ma Gale to maintain the suit Ofod it 
was properly decreed. 

The only other point taken before us 
is, that the promissory note having been 
signed by Maung Shwe Htein alone, 
his wife appellant 2, Ma Bu Ma, is 
not bound by it. It is suggested that 
the presumption that Maung Shwe Htein 
was acting on behalf of his wife as well 
as himself cannot be drawn in this case, 
because the money purports to have been 
taken for Maung Shewe Htein and his 
sister. That does not seem to us to be 
sufficient reason for not drawing the 
ordinary presumption in such cases. We 
dismiss the appeal with costs. 

r.N./fl.K. Appeal dismissed, 
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Rutledge. C. J. and Brown, J. 

Maung Ohn Tin — Appellant. 

V. 

P. R. M, P. S. R. M. Chettyar Firm 
and others — Respondents 

Civil Miso Appeal No. 119 of 1928, 
Decided on 25th March 1929, from order 
of original side in Civil Execution No. 605 
of 1927. 

(b) Civil P. C., O. 21, R. 90— OfficiBi 
Receiver not in poiieiiion nor porty — Ab- 
■ence of notice of Buction to him doei not 
amount to material irregularity. 


The absenoe of notice of auction to an 
Official Receiver of an estate who has an inte- 
rest in the property sold by auction, but who 
is not himself In possession of such property 
and is not a party and has not also applied to 
be made a party to the proceedings does not 
amount to material irregularity or fraud In 
publishing or conducting tho sale : A. I. R 
1928 Mad. 144, Dist, [P 312 0 1] 

(b) Civil P. C., O. 21, R. 84^0fficer con- 
ducting sale is to declare highest bidder as 
purchaser. 

The reasonable intorprotation of O. 21, 
B. 84, is that the officer oonducting tho sale 
shall be the person to declare the highest 
bidder to be the purchaser. A, J. R. 1029 Rang, 
12, Di 3 S. from [P 312 0 2] 

(c) Civil P. C, O. 21, Rr. 65 and 84— 
Neither provisions of O. 21 of Code nor 
procedure on original side of Rangoon High 
Court contemplate highest bid at auction 
sale to be placed before Judge for 'accep- 
tance — Rangoon High Court Rules and 
Orders Rr. 258, 259 and 261. 

The rules of procedure on the original aide 
of Rangoon High Court do not ooutomplate 
the highest bid at an auction sale being placed 
before the presiding Judge for aooeptanoe, nor 
do the provisions of O, 21, require a bid to be 
accepted by a Judge before the oontraob of sale 
can be hold to be complete, [P 313 G 1] 

Burjorjee and Clerk — for Appollant. 

N. N. Sen — for Respondent 5. 

K, 0 Bose — for Decree- holders. 
Judgment. — This is an appeal from 
an order of the original side of this Court, 
setting aside the sale of a mill by auction 
in Civil Execution Case No. 605 of 1927 
on the ground that the Official Receiver 
was not given notice of the auction. It 
is not alleged that the Official Receiver 
was the receiver in possession of the mill 
property, but it 1926 he was appointed 
receiver of the estate of one U Maung 
Gyi, and U Maung Gyi had a half inte- 
rest or share in the mill. The learned 
trial Judge states that the Official 
Receiver was in legal possession of U 
Maung Gyi’s half share in the milL 
That may be ; but it is not alleged that 
either U Maung Gyi, before his death, or 
the Official Receiver, was in actual pos- 
session of either tho mill or its com- 
pound, the possession and management 
being in the hands of the ouher partners. 
The learned Judge proceeds on the ana- 
logy of an administrator to an estate, but 
in our view such an analogy is dangerous 
and not htlpful, as the legal position of 
an administrator is very different to that 
of a receiver. Unless special powers have 
been given to a receiver, in the words of 
Gt^r^es Pox in Po Sh an v , M g»Giji{l) ^ 
^ 11) [1910] 6 L. B7R. 213=8 I. d. 97G=3 Bur ' 

T. rP QG 
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‘'The sli&tuB oF a raoeivor ia morely Lbat of 
an ofiBcer of tbn Conrb. Ha in soninblmpa 
referred F>o as the "band of fahe Oonrb " He 
aoquireB no proprietary righta or intamat in 
the property oi wbiob be is appointed receiver. 
Having no title to tbe property he cannot 
convey or aaaign any title to it to any other 
person " 

"A receiver haa no proprietary rights or 
interest whatever. Notwitbatnndine his ap- 
pointment the prooriotarv rights in the estate 
remain In the persona who are hv law entitled 
to the estate. The recoiver’a prasnaaion ia not 
a pOBSeBslon by any personal right. Tt is the 
poBsession of the Court and be ia totally 
devo d of auv interest in the property.’* 
^Woodroffe on Receivers, 3rd Bdn , p. 4.1 

The heirs and legal representatives of 
U Maang Gyi, deoeased, in whnrti the 
lega.1 title to the eatsto ia vested, were 
partiea to the prnoeedinga. The OfRoial 
Receiver waa nob a party and never applied 
bo be made a party We have not been 
referred to any proviainn of the Civil 
Procedure Code requiring notice to iaauo 
to a receiver of an estate, v»ho haa an 
interest in the property in question but 
who is not himself in posa^asion of such 
property. In the absence of such provision, 
we are unable to agree that the absence 
of notice to the Official Receiver was 
material irregularity or fraud in publish- 
ing or conducting the sale. Reliance has 
been placed on what the fearnod trial 
Judge calls, ‘a grossly inadequate price” 
which the mill and its premises fetched 
to satisfy the proviso to R. 90, O. 21, 
Civil F. C.| and it is mentioned that the 
mill was mortgaged for a lakh of rupees 
in 1921. The mortgage, however, is 
dated 1921, and tbe evidence of Mr. David 
ehows that the mill was in a very bad 
oondition and would require an expendi- 
ture of something like Rs. 3L,0 j 0 and odd 
to put it in proper condition. In a cli- 
mate such as Rangoon, rice mill machi- 
nery deteriorates very rapidly if not 
properly looked after, and there is nothing 
intrinsioally improbable in a mill which, 
though it might be worth a lakh of 
rupees in 1921, at an auction sale would 
not fetch more than Rs. 2L,000p after 
eeveral years of neglect. 

Tbe decree-holders, respondents 1 and 
had leave to bid and were present at 
the auction sale, and we must presume 
that they would have exercised their 
power if they were safished that the 
property was going to be sold for a grossly 
inadequate price. We are not satisfied 
and caonot accept the explanation that 
they were bo persuaded that the auction 


was going to be postponed through pau- 
city of would be buyers, that they did 
not pay due attention to the auction. 
But, if Mr. David’s estimate is at all 
near the mark, namely, that Rs. 31,000 
and odd would have to he spent on the 
mill, we can understand the Chetbyar'a 
reluctance to bid any higher price for it. 

Relianoe was placed on the decisioa of 
a single Judge in the oise of Fraser v 
Krishna^wami Aiyer (2), but that deci- 
sion, even if correct is easily distin- 
guishable from the present- There the 
receiver was in actual possession of the 
whole partnership property and had ap- 
plied to bo made a party. Mr. N. N. Ren 
states that there is a further objection in 
that his client, Ba U, had not been served 
with notice. It is true that Ra U was 
not personally served, but the notice 
was affixed to his house and we find a 
diary entry in the execution record dated 
23rd March 1928, which the Deputy 
Registrar held to be good notice. The 
ohjectiou does uob seem to have been 
strenuously urged in the trial Court, and 
the learned .Judge makes no meubica of it. 
Wo see no reason for dilfering with the 
Deputy Registrar, and hold that the 
service on Maung Ba U was good. 

A further point has been raised before 
us on behalf of the respondent. It is 
contended that when the applications for 
setting aside the sale were before the 
trial Judge, the trial Judge had not ac- 
cepted the highest bid at the auction or 
declared the bidder to be the purchaser 
and that therefore the bid had not been 
aooepted. It was therefore open to the 
trial Judge to refuse to accept the bid 
whether there were grounds for setting 
aside the sale under R. 90, O 2L or not. 
The contention is b'lsel on the judgment 
of a single Judge of this Court in the case 
of Afazuddtn v. Howell (3). It was 
there held that the highest bidder at a 
Court sale of immovable property be- 
comes the purchaser thereof not when 
tbe bid is accepted by the fall of the 
hammer, but when tbe presiding officer 
of the Court has accepted the bid and 
declared the bidder to be the purchaser. 
Reliance was placed on the ease of Jau 
bahadur Jha v. Matukdhari Jka (4). In 
that case the properties had been sold in 
execution by the nszir of the Court. Tbe 

(2j A. 144=47 “MidHtT. 

(3) A. I. R. 1929 Rang. 12^6 Rang. 609. 

fl) A. I. R. 1923 Pat. 625=2 Pat. 64H. 
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'bidsheet was sept to the Munsif who 
wrote; "Olose against the last offer," bat 
never signed the deolaration that the pro- 
perty had been knooked down in favour 
of the bidder. It was held that in the 
oiroumstances the Munsif had the power 
to refuse to accept the hid and to order 
property to be resold. It would appear, 
however, from the judgment that the 
priictice in carrying out such Court sales 
was for the nazir only to conduct the. 
sale and record the bids, but for accep- 
tance of the bid to be with the Munsif 

There has been no such practice in the 
Courts of this Province. Under E. 65, 
O. 21, Civil P C., every sale in execution 
of a decree shall be conducted by an 
ollicer of the Court or by such other per- 
son as tho Court may appoint in this 
behalf, and shall be made by public 
auction in manner presorihed Under 
R. 258 of the rules of this Court published 
at p 126 of the High Court Eules and 
Orders bales of immovable property in 
oxecution of a decree for money are to be 
conducted by the bailiff under the direct 
supervision of a Registrar There is no 
provision in tho Rules wnioli requires a 
Judge to accept a bid. Under R. 259 if 
the highest bid bo equal to or higher 
than the reserved price (if any), the 
bailiff shall raniie an entry in the sale 
hook to the following effect : 

“1 doolnro to have boon the 

highest bidder ioc the purchase of the property 
4&bove set forth (or of lot No. ) for the sum 
of Ra " 

And under E. 269 an application for an 
order conffrming a sale of immovable 
property is not necessary. If no appli- 
oation to set aside the sale is made with- 
in tho period allowed therefor a Registrar 
may pass an order coaffrming the sale. 
It is quite clear therefore that the rules 
of procedure on the original side of this 
iGourt do not contemplate flie highest bid 
at an auction sale being placed before the 
presiding Judge for acceptance, nor does 
it seem to us that the provisions of O. 21, 
Civil P. C., require a hid to be accepted 
by a Judge before the contract of sale 
can be held to be complete. 

Bole 64, O 21 provides that on every 
sale of immovable property the person 
declared to be the purchaser shall pay 
immediately after such declaration a 
deposit of twenty-live per cent on the 
amount of his purchase money to the 
officer or other person conducting the sale. 


and, in default of such deposit, the pro 
perty shall forthwith bo re-sold. R. 69, 
0. 2l quite clearly recognises that a sale 
elsewhere than in the precincts of the 
Court house is regular and when the sale 
is held elsewhere than in the precincts 
of the Court house the officer conducting 
the salo has a discretion to adjourn it 
without reference to the Court On the 
failure of the payment of tho deposit, 
R. 84 requires that the property should 
forthwith be re-sold. It is quite clear 
that if the property we^^e sold away from 
the Court house, it would be impossible 
to comply with the provisions of this 
rule in many cases, if tho reference had 
to 1)6 made to the presiding Judge for 
acceptance of the hid. The bailiff of the 
Court is appointed bo be the officer to 
conduct tlie sale, and in our opinion the 
reasonable interpretation of R 84, O 21 
is that the officer conducting the sale 
shall he the person to declare the highest 
bidder to be the purchaser. 

In Afazuddin's case (3), the sale was 
not in this Court bub in a Court in Pegu 
District. Bub in our opinion the same 
considerations would applv in both oases. 

There is no rule iu the Burma Courts 
Manual corresponding to R 259 of the 
High Court Rules and Orders. But it is 
clear from the rules laid down iu 
paras. 2L9 to 222 of the Manual, that the 
necessity of a declaration as to the 
highest bidder by the presiding Judge is 
not contemplated as part of the proce- 
dure of a sale. We must therefore dissent 
from tho deoisiou in Afazuddin s ease (3). 
For the reasons already givi-n, we set 
aside the the order appealed from and 
Gonffrm the sale. The appellant is en- 
title 1 to costs of this appeal and also in 
the trial Court, advocate's fee ten gold 
mohurs in this Court. 

v.N./r.K. Sale confirmed. 
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Brown and Maung Ba, JJ. 

Wor Lee Lone k Co — Appellant. 

v. 

V.E, If.M. V, Cliettyar Firm^Res- 
pondent. 

Civil Misc Appeal No. 131 of 1929, 
Decided on 11th September 1929, from 
order of original side in Insolvency Case 
No 150 of 1929. 

Preiidency Towni Insolvency Act, Si. 3 (e) 
and 12 (1; (c)— Under S 9 (e) act of iniol- 
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vency becomei complete at conclusion of 21 
days and application to get person adjudi- 
cated insolvent must be made witbin three 
months from conclusion of 21 days. 

Secbiou 9 (e) merely lays down that if the 
property has been attached for 21 days or 
more there has been an act of bankruptcy. 
The act becomes complete at the conolusion of 
21 days. Thus a creditor is not entitled to 
present a petition to adjudicate a person in- 
solvent beyond three mouths after the per- 
son's property is aitacbed for 21 days though 
Ihe property is under attachment at the time 
of the presentation of the petition : In re, 
Beaston, (1699), 1 Q. B, 620 and /. R. 1927 
Bojn. 033, Rel. on. [P 315 G 2] 

N. M. Cowasjee — for Appellant 

Venkatrarn — for Respoadent. 

Judgment. — The appellants have 
been adjudicated insolvents on the ap- 
plication of the respondents The acts 
of insolvency on which the respon- 
dent relied in their applioation for 
udjudioation were that, certain proper- 
perbies of the appellants had been 
under abbachmeat for not less than 21 
days They claimed that a rice mill had 
been attached on 23rd August 1928, that 
other properties of the appellants had 
been attached on 6th November 1928, 
and that in both cases the attachments 
were still in force when the application 
for adjudication was hied. The applica- 
tion for adjudication was tiled on 20bh 
June 19^9, and the contention an behalf 
of the appellants is that the acts of 
insolvenoy alleged were committed more 
than three months before the applica- 
tion for adjudication, and that the ad- 
judication should not therefore have 
been allowed. In the case of each attach- 
ment it is clear that a period of 21 days 
liad elapsed for more than three months 
before the presentation of the petition. 
Under S. 12 (1) (o), Presideucy Towns 
lasoiveucy. Act, a creditor is not entitled 
to present an iasolvenoy petition unless 
the act of insolvency on which the peti- 
tion is grounded his accrued within 
three months before the presentation of 
the petition. The contention of the ap- 
pellants in this case is that the act of 
iasolvenoy alleged accrued on the expiry 
cf the 21 days and that therefore the res- 
pondents were not entitled to present the 
petition under S. 12. 

The learned trial Judge hold that the 
attachments were continuing acts of in- 
solvency and that, as they were still in 
force at the time of the application, the 
application was within time. That this 


is not the law in England is made quite 
clear iu the ease of In re, Beeston (l)r 
The relevant seotiou of the English Baii- 
kruptoy Aot, reads as follows: 

'*A debtor oommifca an aob of bankrupto> if 
execution against him has been levied by 
Boizure of hia goods under proceaa in an aotion 
in any Court, and the goods have been either 
sold or held by the sheriff for 21 days.” 

In the case of In re, Beeston (l) the 
goods had been seized by the sheriff and 
had remained in his possession for over 
a year before the application for ajudi- 
oation had been made. It was held by 
the Court that the act of bankruptcy was 
complete 21 days after the sheriff had 
entered on possession, and that there was 
therefore no aot of bankruptcy within 
three months of the receiving order be- 
ing made. On this point Lindley, M. R., 
remarks at p. 631' 

*'Now, is Pj possible to fairly construe that 
soctiou BO as to make oontiniicd possession for 
more than 21 days either a continued act of 
bankruptcy or if it should be a siiccession of 
periods of 21 days, a succession of acts of 
bankruptcy ? 1 do not think that it is con- 

sistent with the language. We know perfectly 
well that acts of bankruptcy have to be re- 
garded critically and carefully. There is no- 
such thiug as an act of bankruptcy except 
that which the statute declares to be one, and 
wnon the statute says an act of bankruptcy 
committed if an execution has been levied by 
soizuro and the goods have boon hold by the 
shoriCf for 21 days, that means that the 
seizure and holding for 21 da}s together are 
essential for the consideration of whether 
there is an act of bankruptcy or not. It seems 
to me it AYOuld be straining this section be- 
yond all reason to say that there was a suc- 
cession of acts of bankruptcy at the expira- 
tion of every period of 21 days or that there- 
has been one continued aot of bankruptcy 
running over a year and a half.” 

Iu a coQCuri'oat judgment Vaughan 
Williams, L. J., remarks at p. 633: 

have only one word to add, and that is a 
word about whether the bankrupt here by the 
seizure and the possession for 21 days haa 
committed either a continuous act of ban- 
kruptcy for the whole term of possession or an 
aot of baukriipboy which will bo repeated each 
time that there is ii fresh period of 21 days of 
possession. I have no doubt myself that it i» 
one act of bankruptcy that it is not a oonti- 
nuod aot of baukrupmy, and it is not a re- 
peated aot of bankruptcy, on the happening of 
each fresh period of 2L days. 

entirely agree with all that has been 
said by the Master of Rolls as to the words of 
the Boobion, but 1 wish to add one observation. 
Until the recent legislature there was no such* 
aot of bankruptcy, as this aot of baukruptoy 
constituted by seizure and remaining in pos- 
B BBsion for 21 d ays or a ny other time . T^e act 
■(1) [1899ri Q. B. 626=68 L. J. Q. B. 344=47 
W. R. 475=6 Manson 27 =80 L. T. GO. 
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cl bankruptcy was by execution for a certain 
‘.\isount followed by bale, and it la that which 
has been extended. One flnda here in this 
bcotlon two things together, and 1 have no 
doubt myaelf that if, as the legislature inten- 
ded, the-act of bankruptcy defined in respect 
of the seizure and sale be one act done at the 
lustanee of the oxecution-oreditor for the pur- 
pose of the realization of hia seourity — a secu- 
rity gained by the seizure — so in respect of 
the continuing in possession the act of ban- 
kruptcy IS an act of bankruptcy which takes 
it^ origin at the seizure and whether the 
seizure be followed by sale or whether the 
seizure be followed by possession for 21 days 
there is onl) one act of bankruptcy and if 
tbero is no fresh sizuro, there i'^ no fresh act 
of bankruptcy." 

This decision was followed by the 
High Court of Bombay in the case of 
In 7e llyderhhai Ilusseinhliai (2). The 
learned Judge in that case considered the 
difference between the wordings of the 
English Act and the Presidency Towns 
Insolvency Aob and held that the view 
of the law taken in In re, Beeston{\) was 
the correct view to take in construing 
S. 9 (e). Presidency Towns Insolvency 
Act. S. 9 (e), Presidency Towns Insol- 
vency Act, reads: 

“If any of his property has been sold or 
attached for a period of not less thau 21 days 
in execution of the decree of any payment 
of money." 

It is contended on behalf of the res- 
pondents that the law laid down in In 
re, Deeston '(l) cannot bo followed in 
India, because of the difference in the 
wording of the Acts applicable. The 
English Bankruptcy Act provides that 
the sheriff shall hold the property for 
21 days. In the Presidency Towns In- 
solvency Act 'the words used are “for a 
period of not less than 21 days.” 

The argument, as we understand it, is 
that under the Indian Act, at the oon- 
olusion of any period of 21 days or more 
there is a definite act of bankruptcy on 
which the creditor is entitled to roly 
for the purposes of S. 12 (1) (c), Presi- 
dency Towns Insolvency Act. We are 
unable to accept this view The Presi- 
dency Towns Insolvency Act was enacted 
after the delivery of ‘the judgment in 
In ret Beeston (1) In its general terms 
it follows the English Law, as regards 
this particular act of insolvency. If the 
legislature had intended to introduce 
such a change in law from the English 
law as suggested here, it seems to us 
that they would have done so clearly and 
unequivocal ly. The seoMoia ^s dra fted 

(3) A. I. B. ~1937 Bom. 683=53 Bom 126. 


merely lays down that if the property 
has been attached for 21 days or more 
there has been an act of bankruptcy. 
That act is clearly complete at the con- 
olusioQ of the 21 days. The same con- 
siderabioDS would apply as were applied 
in the case of In re, Beeston (l)under the 
English Act. 

In the Bombay case the learned Judge 
remarks. 

“Having regard to the similarity between 
the Indian and English Becbions, in fact they 
are identically the same as pointed out above, 

I think that the view' of the law taken in In 
le, Bee'iton (l) la the correct view to take in 
conhtruing !S. 9 (e) of the Act, and that is 
clear if we look to the reason of the rule as 
regards the period of 21 days. The reason 
appears to bo, that, if a debtor is unable to 
satisfy a decrco against bim and hia propeiby 
13 attached m execution, it shows pnina faoic 
that he is not in a position to pay his debts 
and therefore is liable to be adjudged an in- 
solvent in order that his property may bo dis- 
tributed rateably amougst his creditors. But 
the legislature provides that a certain period 
after attachment should be given lo the 
debtor as an allowance made to him in order 
to enable him to pay off the debt and redeem 
l)oth bis property and ^his charaotor and that 
period IS fixed both in Indian and English 
Law at 21 days It is then provided that if 
the debtor faili to do so within that period, 
he will bo held to have committed an act of 
insolvency. It is therefore clear that the act 
of insolvency is committed immediately on 
the expiry of the definitely fixed period of 21 
days, and just as the i'^nglibh section does nut 
say that this becomes a recurring or a conti- 
nuing aot of iDsolvouey if the attachmout 
ooutinues for more than 21 days, equally so 
there is nothing in the Indian section to that 
oUoct." 

With those remarks we are in general 
agreement. We do not know why the 
Indian Legislature used the words ' for 
apeiiodofnob less than 21 days” in- 
stead of “for a period of 21 days.” Bui 
wo do not think that it can be held that 
by such a change in the wording they 
intended to introduce a radical difference 
between the law in force in India and 
the law in force in England It has been 
suggested before us that if we hold 
against the respondents on the point that 
has been argued we should not set aside 
the adjudication order but should lo- 
mand the case for hearing as to whother 
the adjudication should be allowed on 
other grounds. It is clear, however, that 
in the application for adjudication the 
sole ground relied on was the attach- 
ment of the properties, and we see no 
reason to allow the raising of fresh 
grounds now. The result is that we set 
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iiside the order of the trial Judge adjudi- 
oating the appellants as insolvents, and 
direct that the application of the respon- 
dent be disniisBed. The respondent will 
pay the costs of the appellants in each 
Court, advocate's fees in each Court 5 
gold mohurs. 

P N /r.K. Order set aside. 
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Chari, J. 

Maung Ilia Maung and others — De- 
ondants — Appellants. 

V. 

Maung Po Tltai and others — Plain- 
tiffs — Respondents. 

Special Second Appeal No. 526 of 
1926, Decided on Ist May 1929 

Tranifer of Properly Act. S. 123 — Doct- 
rine of part performance hai no application 
'in the caie of donee — Part performance. 

The doctrine of p<&rb porfunU'iUGG on 
wh.ch it IS hold that a vendee io potiae^Bion 
who has paid consideration but has not ob- 
tained a registered conveyanoe cannot be 
ousted by the vendor or a p rson claiming 
under tbp vendor has no application to the 
oase of the donee : A I. R 1924 Rang. 200 
.and A, I, R, 1924 Rang, 102, Co/ 15 . [P 3l7 0 1,2] 

Lambert — for Appellants. 

-1. B, Banerjee — tor Respondents 

Judgment. — The plaintiffs in this 
suit, who aie the respondents in this 
appeal, filed a suit for a declaration of 
their rights to, and possession of a piece 
of land in the following circumstances : 

The eleven plaintiffs are the chil- 
dren and grandchildren of an old 
couple U Soe and Daw The Hmon, 
who originally owned this land, de- 
fiiUi L ' 11 the suit, Maung 
Hla Maung is a grandson of the same 
old couple to whom Daw The Hmon is 
alleged to have gifted the land. Saw 
Yoe Tha, defendant 2, is a person to 
whom Maung Hla Maung sold this land. 
It is alleged that Maung Hla Maung was 
a minor at the time of the transfer, but 
the question really does not arise. A 
Gbetiyar attached this land as belonging 
to Saw Yoe Tha and had it sold in exe- 
cution of a decree of his, and Maung San 
U, defendant 3, was the purchaser at the 
Court auction sale. The trial Court found 
that there was a gift. The gift was not 
effected by a registered instrument as 
required by S. 123, T. P. Aot, but by a 
report to the revenue surveyor and 
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entry of that report in a pyafcpaing 
This'fact itself was denied, but it has been 
found by the trial Court that suoh a re- 
port had been made, and 1 accept its 
finding that Daw The Hmon did report 
the transfer by gift of this land. The 
learned tidal Judge also held that, as 
the matter was one of inheritance, the 
provision of the transfer of Property Act 
(lid not apply to the transaction and 
that therefore there was no need to have 
a registered ^ift for this purpose. This 
view of the law was not accepted by the 
lower appellate Court, and the learned 
advocate for the appellants in this Court 
does not seek to support it. The lower 
appellate Court then referred to the 
oase of M. L. M.. P. Chetty v. Ma Ngive 
Sin (1) and distinguished that case 
from the present one, and holding that 
a registered document was neces- 
sary to effect a gift held that there 
was no valid and operative gift in 
favour of Maung Hla ?daung. It will be 
noticed that the sole question for deoi- 
sion is the question of the validity of 
this gift. If the gift is valid, the plain- 
tiff's suit is bound to fail, irrespective 
of whether the property still remains 
the property of Maung Hla Mauug or has 
become the property of Saw Yoe Tha The 
lower appellate Court having taken this 
view deoreed the oase in favour of the 
plaintiffs, and the defendants in the 
suit now oome up in appeal. The facts 
being more or less admitted the sole 
question for me to o'lnsider is whether 
the ruling in M. L. M. P Chetty v. Ma 
Ngwe Sin (l) applies and whether the 
distinction drawn by the learned Judge 
of the lower appellate Court is a sound 
one. 

He distinguishes that case from the 
present one on the ground that there 
was no evidence of Miung Hla Maung's 
possession or enjoyment of the property 
and that all that could be said in favour 
of Maung Hla Maung was that his father 
So Maung worked the land for about 
two years. Po Kyaing was admittedly 
in possession of the land after Soe 
Maung’s death, and he says ha was so 
in possession with the oonsent of the 
heirs. The learned Judge therefore held 
that there was no valid gift and no aueh 
possessiin as would make the ruling in 
1 Rangoon applioable. There is another 
case re porte d in Rangoon, d ealing 

(1) A. I. R. 1921 Rang. 200=1 Rang-'orri. 
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With gifts unpei'fectel by registered ia- 
strucaeDt and 1 shall shortly refer to 
both the 01866 . The first Ma Shin v. 
Maung Hmna (2) is a iudgrnent of my 
brother Heald, where there was a gift of 
immovable property made as in this 
case by a report to the reveoue surveyor. 
There is, however, this distinotioo bot- 
weea that case and the present one, 
that all the other heirs of the donor 
signed the report as witnesees to the 
transaction and of possession being given 
to the donee. The learned Judge held 
that in the circumstancos the heirs were 
estopped from denying the donee’s title. 
It will be noticed that that decision is 
an applicition of the doctrine of estop- 
pel. 

In the* other case of M. P. L. il/. 
P. Chatty V. Ma Ngwe Sin (l) aUo the 
gift was purpoited to have bean made by 
a report to the revenue authorities. The 
gift wis made by the grandmother of 
the donee. After the death of the grand- 
father who had also joined in the re- 
port, the property was being managed 
by the father of the minor donee Maung 
Ba Shewe, who, as the learned Judge de- 
ciding the case found, collusively trans- 
ferred the land as orasa son, with the 
concurrence of his mother Mi Le Ywa, 
one of the donors, to the Chettyar firm. 
On these facts the learned Judge held 
that the minor donee having attained 
majority and being in possession of the 
property it was not open to the trans- 
feree of the land to claim possession If 
the reasonings of this case is that Maung 
Ba Shwe being in effect also party to the 
gift, the Chettyar firm who claimed 
under him was, as iu the earlier 
case decided by my brother Heald estop- 
ped from denying the vali iity of the gift, 
the ruling may be considered as an ap- 
plication merely of the doctrine of estop- 
pel. But if that ruling is intended to 
lay down a general principle that in all 
joases of gift where the gift is not effec- 
ted by a registered instrument but the 
donee happens to be in possession for a 
fairly long time, it is open to the donee, 
|on the analogy of a person buying pro- 
|perty for valuable ojnsideration who 
jhas been let in possession of it, to resist 
Ithe claim of the legal owner, then I 
Imust express my dissent from that rul" 
iug. The doctrine of part performance 
ion wjioh the Indian High Courts have 
(2) a", i’ r. i9T4 Rnn^lO^rRangVljr. ^ 


held that a vendee iu possession who 
has paid consideration but has not ob-| 


tained a registered conveyance could Dot| 
be ousted by the vendor or a personi 
claiming under the vendor, has no ap-i 
plication to the case of a donee That 
doctrine is based on the application of 
equitable priuciplos and has for its 
foundation the maxims of equity. But 
where there is equal equity, the law 
must prevail Story on Equity, Edn. 8,. 
p 86. A Court of equity refuses to inter- 
fere, either for relief or discovery,, 
against a honafido purchaser of the legal 
estate for a valuable consideration, 
without notice of the adverse title, be- 
cause his equity is much superior to 
that of the others. The last sentence' 
in para. 6IG is instructive 

"So tbe puTcbaser uiUBt bpvd paid.hia pur- 
ch.'fcSQ moDey before aobico, for otherwisQ he 
will nob be probeebed end if he had paid a 
porbion only, bo will be probeebed pro tanbo 
only." 

Showing clearly that it is essential 
that there must he a superior equity in 
favour of the person who invokes the- 
aid of an equitable principle. One beii 
to whom property is given to the ex- 
clusion of others, has no superior equity 
because all tbe heirs are equally entitled 
to the favour of the ancestor. The other 
and more direct maxim on which the 
doctrine is based is that equity looks 
upon that as done which ought to have 
been done, so that if there had been a 
part perforuance it is the duty of the 
vendor to perfeot the purchaser's title by 
a conveyance and equity looks upon that 
as done which ought to have been done. 
The true meaning of the maxim is ex- 
plained in para BIG, where it is stated 
that equity treats the subject matter as 
to oollateral consequences and incidents 
in the same manner as if the final acts 
contemplated by tbe parties had been 
executed exactly as they ought to have 
been. The important part is the fol- 
lowing sentence ' 

"Bub equiby will not thus consider things 
in favour of all persons bub only in favour of 
such as have a right to pray that the aobs^ 
might be done." 


It will thus be seen that whereas a 
vendee who has paid consideration has 
a right to call upon the vendor to speoi- 
fioallv perform his agreement by execu- 
tion of the necessary conveyance, a 
gratuitious transferee like a donee can- 
not compel the' donor to perfect the- 
donee's title by executing a registered*- 



318 Rangoon Sidambaram ▼. Maganlall Bros. 


ooiiveyB.aGe and fche equitable maxim 
and the doobrine of part performaDoe 
based on it becomes inapplicable in the 
case of a mere donee. As I am in a sense 
dissenting from that ruling, I would, if 
it were necessary, have placed the 
matter before the Chief Justice for the 
purpose of referring the question to a 
Full Bench, but as my judgment is open 
to a Letters Patent appeal leave to file 
which r shall certainly grant if an ap- 
plication is made for that purpose, it is 
unnecessary to follow that course. 

It is thus not necessary to decide the 
question of possession which was argued 
by Mr. Lambert for the appellants. He 
contended that possession was with his 
client as long as it was possible and 
argued that on the evidence, Po Kyaing 
must he deemed to have worked the land 
on agreeing to pay rent to Maung Hla 
Maung. In the view I have taken, it is 
unnecessary to decide this point, and 
if the Bench by which the appeal is 
likely to 1)6 heard takes a different view 
of the ruling cited, the point of posses- 
sion may then be argued before that 
Bench. I therefore dismiss this appeal 
with costs. 

P N /r K. Appeal dismissed, 
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Rutledge, 0. J., and Brown, J. 

S. B. A. S. Sidambaram Nadar and 
others — Appellants. 

V. 

D. B Maganlall Brothers — Respon- 
dents 

First Appeal No. 257 of 1928, Decided 
on I9th March 1929, from judgment of 
Original Side in Civil Regular No. 377 
of 1927. 

(a) Tranifer of Property Act, S. 130^ 
Scope. 

Transfers of an acbionable claim, whether 
outright transfers or by way of seeunty, are 
governed by 3. 130 : 37 Bom. 198 (P.C.), Foil. 

[p 3it 0 n 

(b) Transfer of Properly Act, S. 130 — 
Debtor by letter authorizing his creditor to 
draw money due to him (debtor) and de- 
positing securities with him (creditor) — No 
charge or lien on money is created. 

A charge or lien on aotionablo claim can 
only be created by a written assignment under 
the provisions of S. 130. [P 319 G 2J 

A debtor by a letter authorized hia creditor 
to draw the money that may be due to him 
and declared that ha had deposited with him 
(creditor) oertain seoacities. 

Held that no charge or lien was created 
on the money . 37 Bovi. 19^ (P.G,), Rel. on. 

[P 319 c aj 
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Bay — for Appellants. 

Doctor- for Respondents. 

Judgment. — The respondents, D R. 
Maganlall Brothers, carrying on business 
in partnership, by their partner, Magan- 
lall Popetbhai, field a suit on the original 
side of this Giurt against one Maung Po 
Nyan, Abdul Gunny and four others. 
They claimed that Po Nyan had executed 
in their favour four promissory notes on 
which at the time of suit the sum of 
Rs 11,2^5-13-9 was due. They further 
claimed that on 23rd June 1927, Po 
Nyan had by a deed created in their 
favour a lien or first charge on all sums 
due by the Public Works Department to 
Po Nyan. In the suit as originally 
framed, Po Nyan and Abdul Gunny alone 
were the defendants, and Abdul Gunny 
was joined on the ground that he had 
obtained an order of attachment before 
judgment on the moneys lying to the cre- 
dit of Po Nyan in the Public Works 
Department. The other four defendants 
were added subsequently on the ground 
that they also had attached the same 
moneys 

The plainbifis asked for a decree for 
the amount due against defendant 1, 
and for a declaration as against the other 
defendants that the plainbifis had a first 
lien or charge on all sums due by tlie 
Public Works Department to defendant 
1. The plaintiffs were given a decree 
in accordance with the prayer in the 
plaint hy the trial Court The present 
appeal against this decree has been filed 
only by defendants 4, 5 and 6, A. E. 
Nagoor Meera, N N. Chettyar Firm and 
S. R. A. S Sidambaram Nadar. 

The first ground in the memorandum 
of appeal is to the effect that the debts 
alleged to be due by Maung Po Nyan to 
the plaintiffs have not been established ; 
but this ground has not been pressed 
before us. The promissory notes were 
produced and were sworn to by Maganlall 
Popetbhai and Po Nyan has not denied 
executing them We see no reason, 
therefore, for interfering with the decree 
for the payment of money by Po Nyan. 
It has, however, strongly been urge! 
before us that the declaration in favour 
of the respondents of the lien on the 
moneys in question was not justified. On 
this point it has been urged that the 
plaintiffs did npt obtain the execution of 
the doonment on which they rely ; that 
in any case they have not proved that it 
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wfts ezeoufced before the afctaohmenb by 
Abdul Gunny ; and'i finally, that, even if 
the document was executed, as alleged, 
no lien or charge has been established. 

Each one of these contentions has been 
disputed on behalf of the respondents, 
but we are of opinion that this appeal 
can be decided by a oonsirleration of the 
third contention only. On 17th -Tune 
1927, Po Nyan executed a power-of-attor- 
nry in favour of Maganlall Popatbhai, 
and on 23rd June he is alleged to have 
written the document on which the res- 
pondents chiefly rely This document 
reads as follows ; 

Rangoon 23rd June 1927. 
Maganlall Popebbhai, Fjsq., 

No. 81 in 20bh Sbreob, 

Rangoon. 

Dear Sirs, 

Wlbh refauauoo bo bhe loans raoeived by 
me the undersigned on pronobes hereunder 
mentioned and marUad ' A ' I have deposited 
with you the aaourity deposit receipts here- 
under mentiooed marked ‘ B ’ — as collateral 
security and authorize you to draw the sarno 
whoa the work is ooiuplatad and for which I 
have executed a powar-of-attorney lu the 
name of Maganlall Popatbhai dated I7th June 
1927 and raoordod as No. 1381 of 1927 of the 
odice of the Sub- Registrar of Rangoon and 1 
hereby declare that I have given as security 
all bills that I have to draw from the Execu- 
tive Enginoar, Public Works Dapartmout 
Rangoon, in connexion with my contract for 
^:onstr^otion of olcrks’ quarters at Pauktaw 
now and in the future and also authorized 
Mr. Maganlall Popatbhai to draw the same 
bills and credit the same to my account with 
Popebbhai Dayabhai aud Sons and D. R. 
Maganlall Brothers of No. 81 in 28th Street 
Rangoon, 

Yours faithfully, 

(3d.) Po Nyan, 

23rd June 1927. 

No, 18, Obo Street, Kemmendine. ” 
The Schedule “A,” attached to the 
letter contains a list of five promissory 
notes and the Schedule “ B, " contains a 
list of three items, namely one ohallan, 
one receipt ani a deposit with the Exe- 
cutive Engineer, Eingoon Division. It 
was held by their Lordships of the Privy 
Council in the cise of Mulraj Khatan v. 
Vishwanath Prabhit* am (i), that trans- 
fers of an actionable claim, whether out- 
right transfers, or by way of security, 
were governed hy the provisions of S. 130, 
T. P. Act. En that case a debtor held 
certain insurances on his life. He depo- 
sited the policy with regard to one of 
these insurances with the plaintiff in the 
case to Beourn mmevs du*^ by hinri hn the 
(1) [1912] 37 Bom. 198 ^l7 I. 0. .627=10 
I. A. 24 (P.O.). 


plaintiff, and subsequently he executed a 
formal deed of assignment of this policy 
to the defendant. 

It was held that, in view of the provi- 
sions of S. 130, T P. Act, the assignment 
to the plaintiff was of no effect in creat- 
ing a charge. At p. 210 of their judg- 
ment, their Lordships remark ; 

" la the present case the roapondent baaeq 
his claim on a dapoaifc of the policy and not 
under a written transfer, and claims that 
this ocQatGB a charge on the policy. The 
section BpQQidcally enacts that such a pro- 
oeeding shall not have any such effect ; such 
A charge can only bo created by a written 
document. It follows that the respondenf; 
acquired no right whatever to the policy or its 
proceeds by rjaaon oT the deposit. " 

Under bhe definition given in S. 3, 
T. P. Act, “ actionable claim ” includes 
a claim to any debt other than a debt 
scoured by mortgage of immovable pro- 
perty, or by hypothecation or pledge of 
moveable property. In the present case 
the respondents claim a charge or lien on 
the money due by bhe Public Works 
Department, that is to say, they claim a! 
lien on an actionable claim, and thedeci-, 
aion in Mulraj Khatans case (l) is 
clearly to the effect that such a charge or 
lien can only be effeoted by a written 
assignment under bhe provisions of S. 130, 
T. P. Act. 

We are unable to read the documeut 
on which bhe respondents rely in this 
case as being a document of such a nature. 
It is merely a letter by Po Nyan in 
whioh he authorizes not the respondents 
but Maganlall Popebbhai, one of the res- 
pondeuts, to draw bhe moneys that may 
be due to him from the Public Works 
Department, and declares that he has 
deposited with him certain securiti-es. 
Mr Maganlall Popebbhai is authorized 
to credit the sums he draws with Popet- 
bhai Dayabhai and Sons and with the 
defendants. But the document clearly 
does not assign the debt due to Po Nyan 
to the respondents, Maganlall Brothers, 
and the Privy Council case already cited 
is cleir authority for holding that bhe- 
deposib of the document oreates no charge 
or lien at all on bhe debts. The letter 
in effect makes MaganUl Popebbhai 
solely responsible for bhe recovery of 
these debts, but it does not assign the' 
debts due to him or to anyone. 

We have been referred on behalf of the 
respondents to a number of English cases, 
but it was remarked by their Lordships 
of the Privy Council in Mulraj Khatan z 
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case (1) thafc ia India Courts are bound 
by the provisions of S 130, T P. Aot, 
Towards the conclusion of their judg- 
ment, their Lordships ol)S0''ve : 

" Thp decision of f.ha Courli below was there- 
fore orronpouB. The error arose from the 
learned Judges not hf^vmg appreoinfced that 
the poHitive language of the section preoladod 
the application in India of the principles of 
English law on which they based their 
decision. ” 

For fheso reasons we iire of opinion 
that the respon lents did not establish 
that they had any charge or lien on the 
debts in question We, therefore, modify 
the deoree of the trial Court by deleting 
therefrom the decl.irafcion of a lien or 
charge in favour of the respondents. The 
appellants are entitled to their costs in 
this appeal In the trial Court, defen- 
dant 1, Po Nyan, will piy the plaintiffs* 
costs, and for the rest the parties will 
bear their own costs. 

r N./r.K. Decree modified. 
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Heald and Maung Ba, JJ. 

S. A. L, S. Chettyar Finn — Appel- 
lant. 

V. 

Daw Saiu and a>iother — Respondents. 

First Appeal No. 99 of 1929, Decided 
on 22nd May 1929, from judgment of 
original side in Civil Regular No. 532 
1928. 

Contract Act, S 178 — K obtaining jewel- 
lery from lawful owner by fraudulent pre- 
tence that he hni prospective purchaser but 
with dishonest intention of raising mon*y on 
it himself —Jewellery pledged hy K — Jewel- 
lery is obtained by fraud and pledge is in- 
valid.* 

If K obtains jewellery from the owoer by 
means of a fraudulenli pretence that ho has a 
prospective purchaser and with the dishonest 
intention of raiBing money on it himsolf A' 
obtains the jowellory by fraud and if bo 
pledges ib with a person, the pledge is invalid 
and the person cauaot retain the jewellery : 
A. I. K. 1922 L. B. 17, Ref. [P 320 0 2] 

Aiyanqar — for Appellant. 

Judgment. — The main facts of this 
case are not now disputed and it is only 
the legal effect, of those facts which is in 
question Respondent 2 Ma Ma Gyi 
went to respondent 1 and induced her to 
hand over certain articles of jewellery on 
a pretence that she had a prospective 
purchaser who desired to have inspection 
of the jewellery. Respondent 1 handed 
the jewellery to respondent 2, who in 
fact had no prospective purohader, and 


respondent 2 pledged the jewellery next 
day to appellant Respondent 2 was 
prosecuted and oonvioted of oviminaV 
breach of trust. Respondent 2 then sued 
appellant for the return of the jewellery, 
and a decree has been passed in her 
favour. 

Appellant appeals on grounds that a- 
person who ia in possession of goods of 
any sort can make <a valid pledge of such 
goods provided that the parson who ac- 
cepts the pledge acts in good faith and 
that the goods have not been oI)tained 
from the awner by means of an offence or 
by fraud. He suggests that because ros- 
pondent 2 was convicted of criminaf 
breach of trust and not of cheating, tli& 
Magistrate must have found that she did 
not obtain possession of the jewellery by 
means of an offence. He cites the case 

Annamalai Chetty v. Mm BascJi (L),. 
in which a goldsmith to whom jewellery 
was entrusted for sale, pledged the jewel- 
lery and it was held that because the 
person who accepted the pledge acted in 
good faith he was entitled to retain the 
jewels in spite of the fact that the gold- 
smith was convicted of criminal breach 
of trust. 

One of the questions to be decided in 
such oases is whether or not the goods^ 
were obtained from the owner by means 
of a criminal offence or fraud. If they 
were so obtained the pledge is invalid 
and the person who has accepted the 
pledge must return the goods to the true 
owner. It may be true, as appellant 
suggests, that such a provision of law is 
likely to cause serious loss ipnd disloca- 
tion of business to money-lenders who 
aot in good faith and with no snspioion 
that the person making the pledge has 
obtained the goods by means of an offence 
or fraud, but it is what S. 17H, Contract 
Aot says, and it is therefore the law. In 
this case we are satished that respondent 
2 obtained the jewellery from respondent 
1 by means of a fraudulent pretence that 
she aetualLy had a prospective purchaser 
and with the dishonest intention of rais- 
ing money on it for herself, and that 
therefore she obtained the jewellery by 
fraud. It follows that the pledge was 
invalid and that appallant cannot retain 
the jewellery. We therefore dismiss the 
appeal. 

P.N./r K. Appeal dismissed, 

(IJ A.I.R, 1922 L.B. 17=11 L.B7R.Y17. 
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Bagulet, J. 

Ma Nyen — Complaiaant — Applioaat. 

V. 

Maung Chit Hpu — Aoonaed — Opposite 
Party 

Criminal Bevn. No. 64-B of 1929, De- 
cided on 13th May 1929, from order of 
Sipl. Power Mag., Shwebo, in Criminal 
Trial No. 118 of 1928. 

Criminal P. C., S. 439 (4)— Accused ac- 
quitted — No erroneoui recording or omii- 
lion of evidence — High Court cannot direct 
retrial by holding that on evidence as it is 
accused ought not to have been acquitted. 

High Court interfering in revision may set 
aside an order of acquittal and dirocb a re- 
trial owing to non-recording of evideiico or 
improper recording of inadmiasible evidanoa 
but where there is no question of ovidenco 
having been erroneously omitted or of evi- 
dence having been erroneously recorded and 
the High Court is asked to hold that on the 
evidence the acoused ought not to have been 
acquitted no order directing a retrial can be 
made : A. I. R. 1930 P. G. 254. ReU on, A. I. 
P. 1929 Pat. 139, not Foil. [P 321 C 1] 

Sanyal — for Applicant- 

Judgment. — The respondeat, Maung 
Chit Hpu, has been tried and acquitted 
by the Special Power Magistrate, 
Shwebo, of an offence under Sa 
376-511, I. P. C. The present applica- 
tion has been filed by the complainant, 
Ma Nyein in revision of this order of 
acquittal I do not see how this ap- 
plication can be entertained. There is no 
question of evidence having been errone- 
ously omitted or of evidence having 
been erroneously recorded. The evidence 
is there and I am asked to hold that on 
that evidence and no other the respon- 
dent ought not to have been acquitted. 
This seems to me to go very near to say- 
ing that he ought to have been convicted 
and that is a thing which I bold I have 
Qo power to do in a revision application. 
The point has been dealt with by the 
Privy Council in a very resent case, 
namely, ^i^hen Singh v. Emperor (1). 
Jn that c^se a man was charged with 
murder (S. 302, I. P. CJ; he was con- 
vioted under 8. 304, and an application 
for revision was made asking the High 
Court to fihd him guilty of murdet- In 
tbisi casd the High Court of Allahabad 
did BO, and. their Lordships of; the Privy 
Council vegarded the case as one which 
justi fied; them in interfering eveg^tbongh 

(1) a: I. R. 1928 P. 0. 231=50 An7^7«i=B55 

I. A;8fb<p. 0.). 

1929 B/41 & 42 


Hpu (Baguley, J ) Rangooii 321 

it was a criminal matter, .for they 
pointed out S. 439 (4), Criminal P. C., 
forbids the altering of an acquittal into 
a conviction in a revision proceeding. 

Were I to say that this case has got 
to be retried on the same evidence, I 
should be definitely saying, "On this 
evidence the man should nob have been 
acquitted," and there is no difference 
between saying that and saying that he 
ought to have been convicted, and few 
Magistrates would be able to retry the 
acoused on the same evideace with my 
dictum staring them in the face and 
sufficient independence of spirit to give 
tho man an unbiased trial. Human 
nature must be talcen to be what it is. 
My attention has been called to the case 
of Waetr Kunjra v. Emperor (2). In 
this case a two Judge Bench of the 
Patna High Court took up in revision 
the case of a man who had been ac- 
quitted, and altered that acquittal into 
a conviction. They did not mention 8 
439 (4), Criminal P. C., in their judg- 
ment and appear to have overlooked it 
entirely. 

I can well understand that cases may 
occur in which, owing to non-recording 
of evidence, or improper recording of 
inadmissible evidence a High Court in- 
terfering in revision might «et aside 
an order of acquittal and direct a 
re-trial, which the Magistrate before 
whom the case came could deal 
with in a perfectly impartial manner. 
In the present case where there is 
no erroneous recording or shutting out 
of evidence, should I direct a re-trial, it 
would be for all praotical purposes the 
same thing as sending the ease to a 
Magistrate with directions to convict 
and this 1 do not see my way to do.. The 
applicant has still got plenty of time to 
move the Local Government to file an ap- 
peal against the acquittal if she thinks 
fit, and this in my opinion is the proper 
remedy if she is dissatisfied with the 
acquittal. I dismiss this application 
for revision. 

P.N./r.K. Revision dismissed. 


(9) A. I. R. 1929 Pat;. 139=7 Pat. 579. 
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Otter, J 

P A. Pakir Mahomed — Aooused — Ap- 


pellaat. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1192 of 1926, De- 
cided on 3rd December 1926, from order 
of Dist. Magistrate, Rangoon, D/- 9th 
August 1926, in Criminal Regular No. 84 
of 1926. 

901 (a) Penal Code, S. 480 — Ingredients en- 
unciated — Prosecution need not prove in- 
tent to defraud — But accused proving want 
of such intention is entitled to acquittal. 

In order toeatabliah a case under S. 480 
the proseoution muy^ prove that the accused 
marked goods, that ho did so in a manner 
reasonably oalcalated to cause it to be be- 
lieved that the goods so marked were the 
manufacture or morchandise of some other 
person and that such goods are not tho manu- 
facture or merchandise of such person. It is 
uuneoessary for the prosecution to prove that 
an accused in such a case had acted with 
intent to dolraud; should cho latter, however, 
prove that ho acted without intent to de- 
fraud, he is entitled to be acquitted 

[P 322 G 2, P 323 0 1] 

(b) Trade mark — Trade mark cannot be 
registered but may be acquired by user. 

In India there is no method by which a 
trade-mark may be registered, but property 
in or right in respect of a mark may be ac- 
quired by user. [P 323 G 2] 

(c) Penal Code, S. dSZ^Person not neces- 
sarily manufacturer acquiring rights in 
respect of the mark can prosecute. 

A person, not necessarily a manufacturer, 
who uses a mark for the purpose of his trade, 
may acquire rights to and in respect of that 
mark. Where in the course of a user extend- 
ing over a large number of years, goods are 
sold by a firm bearing a certain mark which 
had been known co purchasers by that mark, 
a prosecution would also lie at the instance 
of the firm : 37 Cal. 201, Itel. on. [P 324 0 1] 

(d) Penal Code, S. 482 — Corporate body 
may be prosecuted. 

A body corporate such as a firm may be 
prosecuted for an offence under Ss. 480 and 
402 ; 7 L. D. R, 306, Ref. [P 324 0 21 

(e) Penal Code, S. 482 — Want of proof 
that purchasers were deceived does not 
prove want of intention to defraud —State 
of mind of accused should be established to 
discharge onus of proving want of intention 
to defraud, 

Sven though no cases of purchasers having 
been deceived by the use of false trade-mark 
are proved, this fact standing alone is insuffi- 
cient to justify the contention that the ac- 
cused acted without intent to defraud. The 
state of mind of the parsons responsible for 
he introduotion of the trade-mark is a most 
relevant fact whioh can ha established by 
evidence. In the absence of such evidence, 
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the aooused cannot be held to have dis- 
charged the onus of proving want of inten- 
tion whioh was upon him. [P 330 0 2] 

(f) Penal Code, Ss. 480 and 482 — Even 
trader with some claim to mark cannot 
adopt it if it causes infringement of other's 
mark — Actual physical resemblance not sole 
consideration — If mark bears particular 
name in market, another mark bearing same 
name cannot be used, 

A trader oven with some claim to the mark 
or name cannot adopt a trade-mark whioh 
causes his goods to bear tbo same name in the 
markot as those of a rival trader. If a pur- 
chaser looking at the article offered to him 
would naturally be led, from the mark im- 
pressed on it, to suppose it to be the produc- 
tion of tho rival raanufacturor, and would 
piirohiiiaQ it in that boliof, the Court con- 
siders the use of such a mark to be fraudu- 
lent, Tho actual physical rosemblanoe of the 
two marks is not to be the sole question for 
consideration. If the goods of a manufac- 
turer have from the mark or devioo he has 
used booome known in the market by a parti- 
cular name, the adoption by a rival trader of 
any mark whioh will cause his goods to bear 
the same name in the market may be as 
much a violation of the rights of that rival as 
the actual oopy of hia device : iSeix v. Prove- 
zende, (18GG) 1 Oh. 192, Poll. Case Law dis- 
cussecl. [P 324 G 2. 325 G 1] 

0. De Glanville — for Appellant. 

Mac Donnell — for the Grown 

Judgment. — The appellants are the 
firm of R E. Mahomed Cassim and are 
represented by their Manager, P. A. Fakir 
Mrihomed. This Erm was convioted 
upon a proBecutioQ entered into at the 
instance of a Erm called The Trading Go. 
(late Hegb & Go.) for using a false trade- 
mark under S 480 read with S. 482, 
1. P. G., and were Ened the sum of 
Bs. 600 or three months rigorous impri- 
sonment. The material portion of these 
two seotiona are as follows : 

Seotion 4B0. " Whoever marks any goods 

in a manner reasonably oaloulabed to 

cause it to be believed that the goods so 

marked are the manufacture or met- 

ohaudise of a parson whose manufacture or 
merohandise they are not, is said to use a 
false trade-mark." 

Section 4B2. " Whoever uses any false 

trade mark shall, unless he proves 

that he acted without intent to defraud, ha 

'punished with imprisonment for a 

term whioh may extend to one year or with 
a fine or with both." 

It is clear, therefore, that in order to 
establish a ease, the proseoutioa must 
pr0V6 : (1) that the aeoused marked 

goode; (2) that he did so in a manner 
,msMably oaloulated to oanse it to be 
believed that the goods so marked ware 
the manufacture or merohaadisa of some 
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Qther person; (3) that suoh goods are not 
the manufacture or merchandise of such 
person. 

It is to be observed that it is uuneoes- 
sary for the prosecution to prove that an 
accused in such a case had acted with 
interest to defraud; should the latter, 
however, prove that he acted without 
intent to defraud, he is entitled to bo 
acquitted. 

lit may be stated generally that the 
law relating to criminiil prosecutions in 
this country does not differ from that 
relating to civil proceedings, except that 
in a civil case it is necessary for the 
plaintiff to prove that the defendant 
acted with a fraudulent intention. 

The prosecutors are a firm of impor- 
ters of blankets and other similar goods 
wlio have cirried on business in Rangoon 
for a largo number of years. One parti- 
cular line of cotton blanket imported 
hy them in considerable quantities from 
Holland bears a mark stamped upon it 
consisting of a crown surrounded by an 
inscription, the letters of which are 
within two lines which encircle the 
crown in the shape of an oval. The 
size of the oval is something slightly 
less than three inches from side to side 
and something less than two inches 
from top to bottom. Exs. 1 and 4 show 
this mark 

The appellants also carry on business 
i^jjRangoon and it is, 1 think, common 
ground that some time about the month 
of July of this year they put on the 
market a line of cotton blanket said to 
be somewhat inferior quality but of 
similar appearance, make and weight to 
the respondents’ blanket. 

Stamped upon this blanket is a mark 
of similar shape to that I have described 
And consisting of an impression of a Fez 
surrounded by an inscription delineated 
precisely in the manner I have described 
AS appearing on the mark of the prose- 
cutors The size of tne appellant’ mark 
is something over three inches from side 
to side and something over two inches 
from top to bottom. The inscription on 
the prosecutor’s mark consists in their 
name at the top " Van Hegt & Oo.,” 
at the bottom ' Emsohede.'’ The in- 
'Soription on the appellants’ mark consists 
in the word " B. E. Mahomed & Go.” 
and at the bottom the word ” Rangoon.” 

It was contended on behalf of the pro- 
^secutors’ firm, viz., the respondents in 
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this appeal, that by long user they had 
acquired the right to use this particular 
mark upon their goods and that the ap- 
pellants’ firm by putting upon their 
blankets the mark I have described wero 
doing so in a manner reasonably calcula- 
ted to deceive purchasers and others into 
believing that goods so marked by them 
were the merchandise of the respon- 
dents’ firm. It is to bo observed that ini 
India there is no method by which a| 
trade-mark may be registered, but pro-, 
perty in or right in respect of a mark 
may bo acquired by user It is not dig- 
puted hero that the rospondent firm 
have acquired the solo right to use their 
mark. It will also bo convenient to 
state here that it is not contended on 
behalf of tho respondent linn that the 
mark of the appellant firm if examined 
or if looked at side by side with the 
mark of the respondent firm would he 
calculated to deceive. What is sairl, 
however, is that by long user the mark 
has come to bo well known as the 
'* topee ’* mark, and that, therefore, as 
admittedly tho mark of tho appellant 
firm is known as ” top ” or ” Turkish 
topee ” mark, persons requiring a blan- 
ket of the topee mark might wall be 
deceived into purchasing the appellants’ 
blankets. The case for the appellants 
shortly was that tho mark of tho res- 
pondent is not known as the topee mark 
bub rather as taz ” or *' crown ” mark 
and that, therefore, no confusion could 
arise- In any event it was also said 
that no confusion could arise for the 
marks are easily distinguishable; fur- 
thermore it was contended on their bo- 
half that even if there was evidence 
upon which a Court could come to tho 
conclusion that their mark was reason- 
ably calculated bo cause it to be believed 
that their goods were other person's 
goods yob they had at all initerial times 
acted without intent bo defraud. 

The law upon the matters under co- 
view is clearly indicated in certain re 
ported oases to which I propose to refer 
before dealing with the evidence Cer- 
tain points, however, which lie upon the 
fringe of the ease should, however, ho 
dealt with before the main questions 
arising are considered. 

There is no doubt, I think, that the 
appellants would he entitled to main- 
taiu civil proaeedings for protection of 
their trade-mark provided that they oan 
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satisfy the Court that hy user their 
ficotls have become known by the name 
of that particular mark. It is true that 
the respondents are not the manufac- 
turers of the blankets in question, but 
the case of Jwala Prasad v. Muiina 
Lai (1) is I think sullicient authority 
for the proposition that a person, not 
necessarily a manufacturer, who uses a 
'mark for the purpose of his trade, may 
acquire rights to and in respect of that 
mark- In the present case I am quite 
satisfied upon the evidence that in the 
course of a user extending over a large 
numlier of years, blankets manufactured 
by IJegb Co and sold by the respon- 
dents and bearing the mark shown on 
Exs. I and 4 had been known to pur- 
chasers by those marks. A prosecution 
.would, therefore, also lie at the instance 
the respondent firm 

. In this connexion I think it is also 
clear that as a geneialiulo persons deal- 
ing in blankets or purchasing them for 
their own use refer to them by their 
marks. This practice is common in the 
East in the case of many other articles 
besides blankets I need only mention 
suchj well known marks as those repre- 
senting for example a dagger or an 
elephant 

. it, is also clear on the evidence that 
the appellants’ blankets have a very 
larfjo sale all over Burma not only in 
tfie towqs but in the country districts. 
They arqsent out from the larger dealers 
in JtangDoq and are distributed through 
vjLrious small dealers in the province 
un^il they roach the hands of the ulti- 
mate purchasers. The latter are general- 
iV speaking persons in somewhat humble 
c'ircumstance?. 

, .On an inspection of the two marks 
und^r review, it is apparent that in 
ofclina^ry or colloquial English the mark 
ct,th®' respondents would be correctly 
described as a “crown,” in or with an 
oval, or simply a ' crown ” Similarly 
^ippellants’ mark would be described 
aB.a./ EezV or “Turkish Cap."’ In Urdu 
thp- word for a crown is “Taj” and in 
.BilWPaG “Tharapu.” In Platt’s Urdu 
.Qlasaical Hindi and English Dictionary, 
7^],' as translated inter alia as a crown 
diadem, tiara, a highly crowned, oap. 
qrpst^.tufb plume. The suggestion on be- 
h^J(, o.f the respondents is that their 
has by long oustom been termed 
,fei0ioj*87 OaT, 204^5/1. oT iOba. 
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“topi mark” or “topi marka ” It is not> 
said on their behalf that the word “topi” 
is a oorrect and comprehensive word 
indicating a Crown, but what is suggest- 
ed is that in this province where so many 
languages are spoken and so many bas- 
tard types of languages have sprung iip^ 
the word 'topi” has been applied general- 
ly to the appellant’s mark. On referring 
to the same dictionary, it will be seen 
that the word ' topi” is translated as a 

hat, cap cover or cap (as of a 

telescope), head or bop (of a thing). Thus 
from a purely etymological point of 
view, there is some'slight support for the 
suggestion that a “taj” (or crown) which 
may bo correctly translated or described 
as a high crown cap, might become 
known as a cap or even turkish cap 
There is also no doubt that a body corpo-( 
rated such as the appellant firm may hc| 
prosecuted for an otfenco under Ss. 480 
and 482, [ P. C * see Seena Ilaniff\ 
& Co. V. Liptons Ltd. (2). 

The case for the respondents is that 
they have brought themselves within the 
principles laid down in the well known 
case of Seijco v. Prevezende (3), which 
have been followed among others in the 
more recent cases of In re, Worthintjton 
k Co's trade-mark (4) and In re, the 
apphcAition of Pomril Ltd., (5). Tho 
principles I have referred to a -e cor-, 
rectly summarized in tho headnotp tc 
Seixo v. Provezende (d) as follows . “ a-- 

“N"or can a trader even with some olaim tc 
tho mark or name adopt a brado-mark which 
,c.«UBes his goods to bear tho same name in the 
market as those of a rival trader." 

The learned Magistrate who tried this 
ease quoted the following passage from 
tho judgment of Lord Cranworth, L. C.,i 
which appears to be as good law to-dayl 
as it was in the year IBG6 when it was! 
delivered. The passage begins at p. 196^ 
of the report as follows : I 

"If a purchaser looking at tho article of-j 
ferrod to him would naturally be led, fromi 
tho mark impressed on it, to suppose it to be 
tho production of the rival manufacturer, and! 
wonld purchase it, in that belief tho Court con-| 
aiders the use of such a mark to be fraudulent.' 
But 1 go further. 1 do not consider the ao-; 

f2) [iai4] 7 L. 13. FL ;fOG=2U I. 0. ^=7 
►Bur. Ij. T. llfi. 

(3) ElfiGG] -1 Ch. 192=^14 W. R. 357=12 Jur 

' ai5=ar4 L. T, 314. 

(4) tlSSOj' 14 Ch. D. 8=49 L. J, Ch. G4G= 
'^8 W. H. 747=42 L. T. 563. 

(5) [1901] 18 Rep. I^at. Caa. 181=17 T. L. R. 
279 ; 
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tual physioal resemblaoce of tho two marka to 
be the sole question for cousideratioo. If the 
goods of a manufacturer have from the mark 
or device he has used, become known in the 
market by a particular name, 1 think that the 
adoption by a rival trader of any mark which 
will cause his goods to boar the same name 
in the market, may be as muoh a violation of 
the rights of that rival as the actual copy of 
his device." 

The first question therefore for me to 
consider appears to be as to whether the 
blapketg in question have become known 
in the market as the 'topi" blanket or 
"topi mark" blanket 

The second question is whether the 
adoption by tho appellant firm of this 
mark will reasonably cause their goods 
to bear the same name in the market and 
thus cause it to be believed that the 
goods so marked are those of tho respon- 
dent’s firm. 

In this connexion I have been referred 
^0 the well known case of Orr Erving k 
Go. V. Johstone A Go. (6) where the judg- 
ment of Fry, J , (as ho then was) was af- 
firmed by the House of Lords. At p. 147 
of tho nisi prions report, Fry, J., cited 
with approval the judgment of Lord 0’ 
Hagan in Sniger Machine Manufacturers 
7 . Wilson (7) and wont on to aay 

'‘It'appaara to rao, therefore, that I ought 
to hold that if one mau will appropriato to 
himaolf a material and subatautial part of tho 
ticket which another man haa used for the 
purpoae of indicating hia goods, ho ought so 
to appropriate it, and with such pracautions 
aa that the reasonable probability of error 
should be avoided." 

It is true that there was some evidence 
of fraud in that case but the passage I 
have quoted seems to me to bo of general 
application. I would point out that 
Fry, J., had already come to tho conclu- 
sion that the one mark : 

"would not be taken for the other by doa- 
IcTB or purchasers of ordinary prudence." 

If 1 come to tho conclusion that both 
the questions I have indicated must be 
answered in the affirmative, it will then 
be necessary to consider whether the ap- 
Dollant firm have acted at all material 
time without an intent to defraud. 

On behalf of the respondent firm a 
mass of evidence is given both oral and 
documentary. 

I do not propose to deal in detail with 
the evidence but it will be sufficient to 
say that some 13 or 14 Rangoon traders 

(6) [1879] 13 Ch. D. 434 on appeal (1861) 7 
A. 0. 219. 

(7) [1878] 3 A. 0. 376=26 W. R. 664=47 L.J. 
Oh. 481=38 L. T. 303. 
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in pieoegoods were called and the result 
of their evidence is that the mark of the 
appellant firm has been known to them 
on the blanket market as the topi mark. 
(His lordship after considering the evi- 
dence, proceeded.) The main intrusion 
directed against the respondent’s evi- 
dence is that it was given by traders only 
and not by actual consumers or puL- 
chasers. There is, no doubt, some force 
in this suggessiou, for it has been said 
over and over again in decided cases that 
it is the interest of the purchaser and 
especially the ignorant purchaser iu a 
country such as this which has mainly 
to bo considered. 1 need only refer to 
two such cases . Badische Aniline v. 
Maneckji Shapurji {S)j 

Where Sergeant, C. J., said . 

"Thu quuatiou la a cftso of this do'.o riptiou 
la not what would ba the Qllacbi on brokers or 
oven do.ilera in Bombay . bub how Lho lab'3l 
would ba lilvoly bo atnko moaubious or un- 
wary purohaserd, such aa aro to be found more 
pacbiQularly Lu bha moilussil." 

This decision was approved in Nerni- 
chani v. G IF. Wallace (y). As was pointed 
out, however, on behall’ of the respondent 
firm, in the MadJiavji Dhairnasev Manit- 
factunng Co., Ltd., v. Central India 
Spinning Weaving and Manufacturing 
Co., Ltd, (lO), tliis point was discussed 
in the judgment o[ Scott, G. J , at p. 62. 
The learned Chief Justice there stated : 

"lb 19 said bhab bha witness for tho plain- 
tiffs wero middlo-men or ooiumissiou agaubs 
aud not bha ultimate buyers and bhab tba 
witnesses would not be daceived. To this tha 
answer thac bhoir tostimouy as to tha form 
ill which order for bha plaiiibitrs cloth is 
usually given is good proof of bho associati 
formed lu the minds of ulbimata buyers beb- 
weeii thj figiiroa and tho article produced by 
tho plaintiffs soo also in this point. Levf} 
Good 'UDl (ll)" 

III the present case, a mass of evidence 
wag also tendered consisting o[ orders 
from country districts and entries of books 
in respect of such orders all describing 
tho respondents’ mark on the blanket as 
"topi" blanket or "cap" blanket. It is 
said therefore that if a small dealer in 
the district describes bho respondents 
blankets as "topi" or "cap" blanket, tie 
inference is almost irresistible that theso 
blankets are so described by the out of 

(B) [1893] 17 Bom. 584. 

(9) [1907] 34 Gal. 495=11 C. W. N. 537. 

(10) [1917] 41 Bom. 49=34 I. C. 529=19 Bom. 
L, R. 206. 

(11) [1907] 3G.Ch. D. 1=36 W. R. 177=57 
Ij. T. 593. 
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the Mvay purchaser. There is also a cer- 
tain amount of evidenoe that actual pur- 
obaeers in Bangoon described the respon- 
dents’ blankets as “topi” mark blankets 
This testimony was, however, somewhat 
vague and open to criticism. 

There was, therefore, called on behalf 
oi tlie respondent firm, evidence, which, 

11 believed, and if it stood alone, would 
justify a Court in coming to the conclu- 
h<ion that the iirst question should bo 
answered in the atlirmative. With re- 
gard to tne second question there was no 
evidence at all called on behalf of the res- 
pondent Hrni to show that the purchaser 
or dealers have in fact been deceived 
by the mark of the appellants’ hrm into 
purchasing goods of the latter in the be- 
lief that they were purchasing the res- 
pondent’s goods. It seems to me, how- 
ever, that when once there is evidence 
that the mark of the respondents' firm is 
generally known as the “topi” mark, it 
will not he difficult also to come to the 
conclusion that confusion may arise 
owing to the appellants' mark The point 
was dealt with by Lord Watson in the 
Orr Eriiiuj GASG (6J At p i231 of the 
House of Lords’ report he says . 

'''.Vheu a prominent and aubstautial part 
cf a long and well known trado-mark, denot- 
ing the manufacturo of a particular firm, ap- 
pears as a promiuont and tiubstantiial part of 
tbo new trade-mark of a rival, it Heems 
reasonable to anticipate that the 'goods of the 
latter may hr mistaken for, or sold as, the 
manufacture of the firm to which the older 
trade-mark belongs." 

It is said and was urged with some 
force that looked at side by side, no pur- 
chaser could be decieved That I think 
is clearly proved with regard to dealers 
and others from India connected with the 
trade. It is also, I think, proved that a 
consumer of education and experience 
who exorcises care and skill in his or her 
purchases might well not be deceived. 
But blankets of different marks are not 
always looked at side by side nor are the 
majority of purchasers persons of skill or 
intelligence. 

Mr. DeGlanville, however, relied on 
this fact as assisting his contention that 
the mark of his client's firm ought not 
to be held reasonably calculated to de- 
cieve. Upon this part of the case 1 
would again refer to the judgment of 
Fry, J., (at p. 448 of the nisi prius re- 
port) The learned Judge in considering 
whether the dofendents had appropriated 
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with due preoautious to prevent mia^ 
take, and he says: 

"In oonBidering and answering that ques 
tion, it strikes one at first that they have- 
thought fit to print the name of their firm 
upon their ticket in a language whioh oan be 
read, undoubtedly, by the original purohaaera 
of bhoir goods, but which cannot be read by 
the ultimate purohasers in the Indian mar- 
kets, and therefore the protection whioh 
would bo given by a name oapable of being 
read, wherever the goods go is not afiorded 
by their ticket. According to the ovidenoe be- 
ioro me when the goods reach Bombay, they 
pass generally into the hands of merchants 
dealing in a wholesale way, they are then 
distributed through tbo intoiventiou of a 
aeries of middlemen, who it appears, form a 
numerous class, employed in the distribution 
of the goods over the country. In my judg- 
ment, the first class of purchasers would pro- 
bably not be deceived- But, upou the whole 
of the evidence before me, I think that there 
IS a strong probability that the ultimate pur- 
chasers, the weavers who buy the goods in 
the country villages, and probably also the 
retail dealers who sell to them would bo de- 
ceived by the defendant's ticket. One of the 
witnesses, who is a dealer in English yarn in 
Bombay, said that, in his opinion the native 
buyers would be deceived, because, they 
"would ask for 'Bhe HathT and there," (that 
IS, as 1 understand him, on the defendant's- 
ticket) arc Bho Hathe." 

Furthermore the present ease is a ori- 
minal prosecution and intent to defraud 
is not an ingredient in the offence 

On this part of the case, so far as the^ 
evidence for the prosecution is ooucerned 
it seems to mo that there was evidenoe, 
if believed, upon which I could come ta 
the conclusion that the effect of the^ 
trade-mark ol bhe appellant’s firm ia 
reasonably calculated to deceive. On be- 
half qF the appellants a large body of evi- 
dence was also called, and there is no 
doubt that the witnesses were drawn 
from both retail and wholesale merohanta 
and biokers. Some of these witnesses 
say substantially that the respondents’ 
mark is known as the “taj" mark. It is 
also in evidence that the appellants’ 
mark was also known as topi” or 
“Turkish cap” mark, and further a num- 
ber of exhibits were„produced bearing th& 
marks similar to those in dispute, as to 
which witnesses said that no confusion, 
in fact arose. I will deal with this con- 
tention later. Evidence on the latter 
point was stronger and more definite* 
than that called to establish the fact that 
the respondent’s mark was known as 
something other than the “topi” mark. 

1 would refer to the evidence of some 
of the most important of these witnesses. 
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A man called Kaeeini lemail (D. W. 1) 
a dealer in pieoegooda in Surti Bazar, 
^ho sella fche appellants' blankets, said 
that he also knew the mark on Ex. 4, but 
that he had never sold them (viz. respon- 
dents' firms blankets) He stated that 
Exs. 1 and 4 are known as "taj" mark 
and that Ex. 2 is known as ''topi" mark. 

A man oalled Easoof (D. W. 6) stated 
that he called Ex 4 "tarapu" in Burmese 
anti "taj" in Hindusthani. He added 
that he sold it to the jungle people who 
asked for tarapu tazeik" (or orown mark). 

A man oalled Mutu Qarlan Ahmed 
(D. W 9) a partner in the firm of Malim 
Brothers and a merchant in the Surti 
Bazar said that he knew Ex- 4 and that 
it was called "taj'' mark and added that 
he had known it since 1899 and had 
always known it as "taj" mark. He said 
that he had never heard it oalled "topi" 
mark This was perhaps the strongest 
piece of evidence on behalf of the appel- 
lant firm. Several witnesses for the appel- 
lants said that they called the respon- 
dents' mark “crown" or "taj" or 
“tarapu" but did not go so far as to say 
what the mark was generally to pur- 
chasers or traders- 

Another witness called Aga Ahmed 
Shirazee (D- W. 10) says that he had 
never heard of topi mark blankets Ho 
said in cross-examination, however, that 
he dealt with considerably higher class 
of parsons than those who would be likely 
to buy the blankets of the respondents” 
firm. 

A man called Dada Saheb (D. W. 11), 
general merchant, who had dealt in the 
respondents’ blankets said that he had 
never heard of the topi mark blanket- 

A great point was made on behalf of 
the appellants that other similar marks 
caused no confusion. Exs. A, B and C are 
such. So also are Exs. 6 and 7, two 
pieces of velvet one with obvious 
crown upon it and the other with a Tur- 
kish Fez Exs- 8 and 9, two pieces of 
serge, one having a coloured orown upon 
the card pattern cover, and the other 
having a Fez, stamped upon it called a 
golden cap; Exs. 11 and 12 samples of 
long cloth, one with a number of crowns 
stamped upon it, and the other with 
highly coloured and large label showing 
a blue Fez. 

It was said that no confusion had 
arisen with regard to these respective 


marks. No doubt that is perfectly true 
but as was pointed out by the learned 
Magistrate non constat that if the matter 
was tested, a Court might not hold that 
the purchasers might be deceived by one 
or other of the marks In each instance, 
I think it would be possible (as it is of 
course in the present case) to point to 
features of difference in each of these 
marks, but, however that may be, there is 
no doubt at all that evidence of this kind 
is of some significance- I would point 
out, however, that the case for the res- 
pondent is, not that purchasers would 
be deceived by the appearance of the 
mark, but that they would be deceived 
into buying the appellants goods because 
the mark upon these goods was well 
known by the same name as the mark on 
the respondents’ goods- It 'is further 
pointed out that the articles I have re- 
ferred to would be likely to be purchased 
by persons of more experience and intel- 
ligence than those desiring to buy the 
cheap cotton blankets in question. There 
appears to me to be some force in this 
The witnesses called on behalf of the ap- 
pellants therefore did contradict to some 
extent the testimony of the respondents' 
witnesses, and it will be necessary for 
me to consider whether the testimony 
of the witnesses on behalf of the latter 
is displaced by that of the former. 1 
would point out, however, that from first 
to last no light whatever was thrown by 
the appellant firm upon the circumstances 
under which their* mark came to be ad- 
opted- It was suggested that as the appel- 
lant firm were represented by an indivi- 
dual in these proceedings, it would have 
been impossible to adduce such evidence. 
I cannot agree. The firm are the defen- 
dants to the proceedings, and 1 know of 
no reason why the manager should not 
be called on their behalf. It is true that 
some one must be questioned by the 
Court upon the evidence for the prosecu- 
tion but his answers would be given on 
behalf of the accused (namely the firm) 
and he would not therefore become .the 
defendant. Furthermore in the event of 
conviction or fine, the goods of the 
manager would not be liable to execution. 
However that may be, and even if the ap- 
pellant firm believed that their manager 
was disqualified from entering the wit- 
ness-box, it seems to me that there must 
be other persons not necessarily in the 
Dosition of the manager, who 'Could have 
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been called, and who could have assiafced 
the Court upon this part of the case 

It is obvious of course, that such evi- 
dence would be the most material unon 
the question of the intent to defraud to 
which I must refer at a later stage. In 
balancing the evidence given on behalf of 
the respective parties, I have been assis- 
ted by the examination of a large number 
of authorities and also by the arguments 
of the learned advocate on both aides I 
propose only to deal here with those 
cases which seem to me to have the most 
bearing upon the matter. In doing so 
I will endeavour to take the various 
points relied upon by the learned advo- 
cate for the appellant firm and discuss 
them in the light of some of the reported 
cases. 

It will be seen that nearly all the re- 
ported authorities relate to civil suits. 
There are, however, one or two reports of 
criminal prosecution It was not sug- 
gested by either of the learned advocates 
appearing in the case that the law in 
this country differs substantially from 
that as laid down in England and after 
considerations of a number of authorities 
it seems to me that this is so. The dif- 
ferent conditions of life and habit in the 
East, no doubt have to be borne in mind 
in considering the facts of this case, but 
the main principles are the same. One 
of the difficulties in such a case as this is 
that reports of other cases are of less as- 
sistance than many other branches of 
law. Each case must depend upon its 
own particular facts, and although it is 
necessary to consider and apply the gene- 
ral principles enunciated by the Courts 
from time to time, yet it is in the nature 
of things impossible to find a decided 
case, the facts of which resemble closely 
those of any particular case under 
review. 

The case of West Fjnd Watch Co. v. 
Burma Watch Co, (12) among others 
was relied upon by the respondents’ firm 
as showing that similar principles to 
those enunciated in the case of Seixo v. 
Provezende (3) have -been laid down in 
this country. In the course of the judg- 
ment of Scott, C. J., in that case the 
following passage occurs ' 

“ The importer who by advertising and 
pushing the sale of goods under a particular 
mark secures a wide opportunity for the 

"(12r[1911] 35 Bom. 425=10^ I. C” 8^5=13 
Bom. L. R. 242, 
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mark in relation to the goods sold by him 
is entitled to the protection of the Court 
for that mark in the country of importation 
even against the producer of the goods. " 

This has heeu recoguized by the Mad- 
ras High Court in the case of Laverqne 
V. Hooper (13). The case of Seixo v. 
Provezende (3) was also considered in 
the case of Emperor v. Bakaullah 
Malhk (14). This case was relied upon 
by the appellant firm. It was a crimi- 
nal case and the short facts of that case 
were that the prosecutors had been sell- 
ing fish hooks with labels showing a 
design of two fish crossed with their 
heads and tails pointing upwards. These 
hooks were known in Calcuttu generally 
as “ Mach Marka ” or fish mark, aud 
commanded a large sale. The defendant 
firm also had been selling fish hooks 
with a similar label containing one fish 
with head and tail turned upwards, and 
were convicted of using false trade- 
mark under S 482, I. P G. On appeal 
the conviction was set aside, and the 
Court distinguished the case of Seixo v. 
Provezende (3) upon the facts. I cannot 
find the principles laid down in the lat- 
ter case dissented from at all, and while 
distinguishing the facts, the Court ap- 
peared to be of opinion that when a 
name suggested by the trade is applied 
as a trade-mark the matter assumes an 
aspect different from that existing in 
the present case, where a “ crown ” or 

topi " has been adopted as a trade 
mark of a blanket. It seems to be the 
opinion of the Court that a fish was too 
common a feature and too fit for applica- 
tion to a trade-mark toibe afforded pro- 
tection by the Courts. How far this 
doctrine is of general application it is 
unnecessary for me to consider, but it 
seems to me that the case of Emperor 
v. Bakaullah Malhk (14) already ref- 
erred to does not assist the case for the 
appellants. 

It will be convenient now to deal 
with the various contentions put for- 
ward on behalf of the appellant firm. 
They were substantially as follows (l) 
That no evidence had been adduced by 
the prosecution to show that any one 
was deceived I have mentioned this 
oonbention before, and apart from the 
defence of want of intent to defraud the 
matter is nob in my view of great im- 
porbanoe. It is true that this fact may 

(13) [1804] 8 Mad. 149. 

(14) [1904] 31 Oal, 411. 
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^nd should be fcaken into oonsideraliioa 
in dealing with the question whether 
the appellants' mark is caloulated 
to deceive purchasers, yet as I have 
already pointed out it is unnecessary 
for the prosecution to establish an 
intent to defraud on the part of the 
appellants’ firm. In this connexion I 
would quote a part of the head note in 
the case of Madavaji Dharmcisee Manu^ 
facturing Go Ltd, v. Central India 
Syininrig^ Weaving and Manufacturing 
Co. Ltd (10). It runs as follows ; 

“ It was not UQOeaaary for the plaiabids to 
prove caaos oE iiotual deoeption, if tho dafen- 
danta had put into the handa of middla-man 
A meana whereby ultimata purchasers were 
likely to be defrauded, " 

This, says Mr. MoDonnell on behalf 
of the respondent firm, is exactly what 
the appellants did. Mr. deGlanvillo 
relied here on the case of Cope v Evans 
(15). This was a civil suit and it was 
dismissed because there was no evidence 
of actual deception and no such limita- 
tion of the plainLitls' trade-mark as in 
the opinion of the Court made deception 
probable. A passage in tho judgment 
of Hall, V. G , occurring at p 150 was 
relied on among others by the appel- 
lants. The learned Vice-Chancellor 
had been considering Seijco v- Prove- 
zende (3) and asks himself the ques- 
tions 

Have the plaintiCfe iu the piescat case 
ehowii that the dofondaat’H uaor of tho mark 
will cause thoir goods to be taken for the 
plaintiffs' Will it be the inevitable conse- 
quenoa of the use by the defendant.^ of their 
mark that purchasers in purohaamg tho 
defendants cigars will believe that they 
are purchasing the plaintiffs’ ? It is true 
the defendants' mark cannot fail to attribute 
to their goods the same name as is used by 
the plaintiffs ? 

and answers them ail in the negative. 
Now it may be that those questions are 
fit to be asked in a civil case but the 
present case is a criminal prosecution 
and the question is a diSerent one and 
depends on the wording of the statute. 

Again Mr. deGlanville quoted “ the 
Society of Motor Manufacturers & 
Traders Ltd., v. Motor Manufacturers 
and Traders Mutual Insurance Go. 
Ltd. (16). 

I cannot attach much importance to 
this authority in the present case. It is 
not a trade-mark case and it turned only 

(15) [1874] 13 Bq. 138—22 W. R. 4 jOWo L. 

T. 292. 

116) [1935] 1 Oh. 675. 
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oa the right by a company to use cer- 
tain descriptive 'words as part of its 
name. 

The real question was one as between 
the parties concerned, and the rights of 
the public were only indirectly mate- 
rial. Here the position of the pur- 
chaser is vital. 

Mr deGlanville also said that there 
was no direct evidence as to who the 
actual users of these blankets were. 
This is to some extent tiue but it 
plainly appears I think from the evi- 
dence of the prosecution, both oral and 
documentary that the respondents’ blan- 
ket were and are largely bought by 
persons in a humble position in life 
both in the towns and in the country 
districts of Burma. 

It was said that the witnesses for 
the prosecution were practically all 
dealers viz., trading companies and that 
therefore, their evidence is untrust- 
worthy. I have already referred to this 
point, and it is an important point. It 
would have been of great assistance to 
me had better evidence in this con- 
nexion been available. As I have al- 
ready pointed out, however, there were 
quite independent witnesses called 
whose evidence was one of the plainest 
possible character. Furthermore, as I 
have also pointed out this was exactly 
the kind of evidence called for the prose- 
cution in the case of The Madavji 
Dharmasee Manufacturing Co. Ltd. 
(10). The above contentions, it will be 
seen, were directed against the case put 
forward on behalf of the prosecution. 

Mr. deGlanville went on to argue that 
oven were I satisfied that upon the evi- 
dence of the prosecution a prima facie 
caso has been made out, yet looking at 
all the evidence I ought to allow the 
appeal He also argued that, after 
considering the evidence for the defence 
I ought to come to the conclusion that 
the mark of the respondent firm is not 
known outside the ambit of blauket 
dealers as the " topi ” mark blankets, 
but rather is known generally to the 
pnblic as the ta] " mark blankets 

No doubt there were categorical state- 
ments made on behalf of the appellants’ 
firm directly contradicting the evidence 
for the respondent. I have already ref- 
erred to certain of these. I, however, 
cannot help being much impressed by 
the apparent position and experience of 



330 Rangoon P. A Parir Mahomed v. Emperor (Otter, J.) 


the witnesses who testified on behalf 
of the respondents' firm. Furthermore 
four of these witnosses were in my view 
quite independent. Also I oannot lose 
sight of the mass of documentary evi* 
deuce put in on behalf of the respon- 
dent firm. Soma of this no doubt 
is open to objection. Certain orders 
were produced without the writers of 
these being called as witnesses or with- 
out their handwriting being identified. 
Mr. MoDonneli contends that under 
S. 32, sub-S 2, Evidence Act, such evi- 
dence is admissible. lam in doubt as 
to this. It is unnecessary for, me how- 
ever, to decide the point for in many 
cases evidence of handwriting was forth- 
coming, which would, I think, being 
country orders such as were produced, 
be directly within the provisions of the 
Evidence Act I have quoted. Again, ac- 
count and other books kept in the 
ordinary course of business were also 
produced. In substance, the effect of 
this evidence seems to me to lend very 
strong support to the case for the res- 
pondents' firm. It is true that the 
evidence for the defendant contains cer- 
tain categorical statements to the con- 
trary. But upon careful examination 
of that evidence as a whole it seems to 
me that it falls short of establishing 
the contention that the respondents’ 
mark did not and does not bear the 
significance contended for The witnesses 
were much more inclined to state that 
in their opinion the “ crown ” would 
and should be translated by them by 
the word " taj *’ or tarapu.” 

A further strong point was made by 
Mr. deOlanville to which I have al- 
ready referred. He said that after 
weighing the evidence as to Exs. 6, 7, 
H and 9 I must be of opinion that the 
crown mark was not calculated to de- 
ceive I have dealt with this argument 
and need only add this that, if for ex- 
ample in the case of Ex 6 there was 
evidence that it was generally known 
in the market as the "topi” mark I 
should not find it difficult to come to the 
conclusion that the "Fez or Turkish 
Topi ” on Ex. 7 might well be calcu- 
lated to deceive. Upon the whole I 
have come to the conclusion that the 
2 questions I have indicated must be 
answered in the affirmative. The only 
question remaining then is whether 
the appellants have succeeded in satisfy- 
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ing me that they acted without intent 
to defraud. In the absence of any evi- 
dence at all as to how their mark came 
to be used, it is somewhat difficult to 
hold, that the appellants have dis- 
charged the onus which is upon them. 
1 need not elaborate the sort of evidence 
which I should have expected to find, 
but an indication that legal advice had 
been taken or careful enquiries made 
among traders before the mark was dis- 
played would have been of the highest 
importance. It is perfectly true that no 
cases of purchasers having been de- 
ceived have been proved, but in my view 
this fact standing alone is insufficient 
to justify the contention that the appel- 
lant firm acted without intent to de- 
fraud. The state of mind of the persons 
responsible on behalf of the appellants.' 
firm for the introduction of their trade-j 
mark is a most relevant fact whiohj 
could have been established by evidence.! 
As I have already stated, no such 
evidence is before me.Therefcre, in all 
the circumstances I have come to the 
conclusion that the appellants' firm has 
not discharged the onus which is upon it 

For the reasons I have given I must, 
hold that the conviction by the learned 
Disbriot Magistrate was right. Further 
it appears to me that no serious criti- 
oizm can be directed against the sen- 
tence that was passed. The fine of 
Bs. 800 does not appear to me to be 
excessive in a ease of this kind, where a 
very large businesB in the goods in ques- 
tion is done throughout the province. 
In coming to this concliiBion I am fully 
aware that no attempt was made to* 
show that the appellant firm adopted 
their trade-mark either for the purpose 
of deceiving purchasers or for causing 
damage to the business of the respon- 
dents. Believing, however, as I do, that 
the act of the appellant firm was in fact 
reasonably calculated to cause persous- 
to be deceived, a somewhat substantial 
penalty seems to be required. The ap- 
peal against both conviction and sen- 
tenoo therefore must be dismissed. 

M.N./r.K. Appeal dismissed^ 
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Cabb, J. 

K. if. Subbay a Naidu — Accused — Ap- 
pellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 221 of 1929, De- 
oided on 3rd April 1929, from order of 
Diat. Magistrate, Rangoon, in Criminal 
Regular Trial No l4fl of 1928 

Crttminal P. C., S. 342 — Under S. 342 
after examination of freih witnessei for 
Crown and recall and croiB^examination of 
proiecution wilneiies, accused iliould be 
examined, but violation of provisions of 
S, 342 is mere irregularity curable under 
S. 537 if it does not involve prejudice to 
accused— Criminal P. C., S. 537. 

A number of 'witnesses for the prosecution 
were examined and then the accused himself 
was examined. At the next hearing two 'wit- 
nesses for the Grown, who had nob previously 
heen examined, were examined and after thac 
a considerable number of the other prosecu- 
tion wibnoBsos wore recalled and oross-exa- 
xnined. Subsequently the defenoe witnesses 
wore examined but the acoused was not exa 
mined again and a judgment was passed 
against him. 

Held . that the provisions of S. 342 wore 
not obeyed as that section would require the 
aocused to bo re-examined when the prose- 
oution witnesses had boon recalled and cross- 
examined aud to be further examined after 
two fresh Grown witnesses had been exa- 
mined. [P 332 G 1] 

Held further ; that such violation if it did 
not lead to a failure of justice would not viti- 
ate the proceedings and is a mere irregularity 
which could be cured under S. 537 ; A. I. R, 
1922 Mad. 512 ; .4. I. R. 1923 Cal. 196 ; .4. I. 
R. 1923 Gal, 668 , A, I. R 1923 Cal, 470 , .1. I. 
Z^. 1924 GaL 075, Diss. from. . A. I. R. 1924 
Lah. 84 , A, I, R. 1925 Fat. 414 ; A. I. R. 1923 
All. 81 : A. I, R. 1925 Rang. 250 , A. I, R 1927 
P. G. 44, Rfl. on. ; 25 Mad. 61 (P. C.) and 

AJM. 1923 Mad. G09 (F.B.\ Ref. [P 333 0 2] 

V illa^ioT Appellant. 

Tun Byu — for the Crown. 

Judgment — On or about 20th Janu- 
ary 1928, a leaflet headed “Are we dogs" 
was distributed at various places on the 
railway line between Rangoon and Man- 
dalay from a passing train and also at 
Mandalay itself where at that time a 
meeting of the Hindu Sabha was being 
held. On 10th March 1928 the Commis- 
sioner of Police, Rangoon, under the 
orders of the Local 'Government filed a 
oomplaint under S. 124-A, Penal Code 
against the present appellant E. N. Sub- 
baya Naidu. the editor of a newspaper 
called The Desopakari ” and Chellan 
Pillay, the Assistant Manager of that 
paper. At that time the appellant was 


not to be found and Chellan Pillay alone- 
was tried. He was convicted by the Dis- 
triot Magistrate of Rangoon bub on ap- 
peal was acquitted by this Court on 15th 
August 1928. On 22nd Ootober 1928 
the appellant surrendered himself to the 
District Magistrate in Rangoon, who 
then proceeded to try him for the offence 
and has convicted him and sentenced him 
to three years’ rigorous imprisonment. 
Against that conviction he appeals. 

The petition of appeal is lengthy and 
verbose It contains contentions that the 
District Magistrate had no jurisdiction 
to try the case and that the leaflet was 
not seditious and the rest of it may be 
summed up into the contention that the 
evidence in the case was not suflicient to 
prove the publication of the leaflet by 
the appellant. At the hearing of this ap- 
peal Mr. Villa, who appeared for the ap- 
pellant, has dropped the contention that 
the District Magistrate had no jurisdic- 
tion. I may say also that that contention 
was really unsustainable. Part of the 
evidence against the appellant is to the 
effect that be had this leaflet set up in 
type in his own press at Rangoon and if 
that fact is proved, then clearly the Dis- 
trict Magistrate of Rangoon could try the 
case. Other evidence is to the effect 
that the appellant distributed the leaflet 
at various stations on the Rangoon Man- 
dalay Line, while he was travelling from 
Rangoon to Mandalay and if that fact is 
proved, under S. 183, Criminal P. C,, the 
District Magistrate had jurisdiction. Mr. 
Villa has also dropped the oonLeution 
that the leaflet was not seditious. Ob- 
viously it was almost seditious and in- 
flammatory composition containing direct 
incitement to murder every Englishman 
in Burma, referring, in particular, to the 
oollootion of tlie thathameda tax. Mr 
Villa has, however, raised a further con- 
tention of law that the trial is invalid by 
reason of the District Magistrate’s failure' 
bo observe the provisions of S. 342, Cri- 
minal P. C. 

The facts relevant to this contention 
aie that up to 28th November 1928, 25 
witnesses for the prosecution had been 
examined. The accused himself was then 
examined. His examination was very 
brief ; but he said at its olose that he 
bad prepared a statement which would be 
translated and filed in Court. He did in 
fact put in a lengthy statement occupy- 
ing four pages of type. This is dated 
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I4kh December 1928. When it was ac- 
tually filed, does not appear on the re- 
cord ; but it seams probable that it was 
filed on 17th December, which was the 
date of the next hearing after 28th 
November. Probably it was put in at 
,the beginning of that hearing. At that 
hearing two witnesses for the Crown, 
who had not previously been examined, 
were examined and after that a consider- 
able nnmber of the other prosecution 
witnesses were recalled and cross-exa- 
mined on 17th and 18th December. On 
8tih January 1929, the defence witnesses 
I were examined and finally judgment was 
Ipassed on 4th February 1929. After his 
examination on 28th November the ap- 
pellant was not examined. There can be 
|no doubt that here the District Magis- 
trate did disobey the provisions of 3 342 
of the Code. That section lays down that 
the Court shall examine the accused 
generally on the case after the witnesses 
for the prosecution have been examined 
and before he is cilled on for his defence. 

I have no doubt that this, applied to the 
present case, would require the accused 
to be re-examined when the prosecution 
witnesses had been recalled and cross- 
examined after he was finally charged and 
there is equally no doubt that, after two 
fresh prosecution witnesses had been exa- 
mined after the framing of the charge, 
the section requires that the accused 
should be further examined. 

The question is whether this is merely 
an irregularity which, if no prejudice has 
been caused thereby to the accused, is 
curable under 3 537 of the Code or whe- 
ther it is an illegality which vitiates the 
trial altogether Before discussing this 
question fully, I would say that in my 
opinion the i^irregularity or illegality 
whichever it may be has not in any way 
prejudiced the appellant The evidence 
of the two additional witnesses called 
after his examination though relevant 
added nothing of any very material im- 
portance to the case as it stood before 
that , nor did there emerge from the 
cross-examination of the other prosecu- 
tion witnesses anything which required 
further explanation by the accused- 

Oq the question now to be decided, 
there is a very considerable difference of 
□ pinion among the High Courts in 
India. In the case of Re^ Maruda Muthu 
V annian (1), a Bench of the Madras 

(1) A.I.R. 1922 Mad, 5i2=45 Mad. 820. ~ 
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High Court held that the failure to exa- 
mine an accused person after the prose- 
cution witnesses had been recalled and 
cross-examined after the framing of the 
charge was not a more irregularity cur- 
able under 3. 537 but au illegality which 
vitiated the trial. This case, however, 
was overruled in part at any rate by 
Varisat Rowther v. Emperor (2), in 
which four out of the Full Bench of five 
Judges held that when an aocused person 
had once been examined after the prose- 
cution had finished calling evidence it 
was not obligatory on the Court to ques- 
tion him again after the cross-examina- 
tion and re-examination of the prosecu- 
tion witnesses recalled at tlie instance 
of the accused under 3. 256 of the Code 
Tho Full Bench further held that, if the 
prosecution called fresh evidence after 
the charge was framed, the accused must 
be questioned generally on the case after 
this further examination of the prosecu- 
tion witnesses. The Calcutta High Court 
has in several cases taken the view set 
out in In re f Maruda Muthu V annian 
(1). These oases are Mazahar Ah v. 
Emperor (3) , Jiimmon Christian v. 
Emperor (4) ; Pramatha Nath Muherjee 
V. Emperor [b) nnd Legal Remembrancer^ 
Bengal v Satish Chandra Roy (6) 

On the other hand in Byrne v. Empe- 
ror (7), one Judge of the Lahore High 
Court held that when the witnesses for 
tho prosecution had been examined and 
cross-examined at considerable length be- 
fore the framing of the charge and the ac- 
cused had at that stage been examined, the 
failure to re-examine the accused after 
the further cross-examination of the wit- 
nesses after the framing of the charge 
was a mere irregularity and no ground 
for sotting aside the findings of the trial 
Court unless it had occasioned a failure 
of justice. A considerably stronger case 
than this is Mohiuddin v. Emperor (8), 
in which a Beach of the Patna High 
Court held . 

*'la every case in which the legality of a 
trial IS challenged on the gcound that tho 
provisions of S. 342, Criminal P. 0., 1898, 
have not been oomplied with, the teat is whe- 
ther there has been prejudioa to the acouaed 
by reason of the absence of ludioial queationa 
“ (f2) A. I. R. 1923 Mad. G09— 4G Mad. 449 
(P.B.). 

(3) A. 1. R. 1923 Cal. 196—50 Cal. 223. 

(4) A. I. B. 1923 Oil. 660=50 Cal. 308. 

(5) A. I. B. 1923 Gal. 470=50 Gal. 518. 

(6) A. 1. R. 1924 Cal. 975=51 Cal. 924. 

(7) A. I. R. 1924 Lah. 04=4 Lab. 61. 

(0) A. I. R. 1925 Pat. 414=4 Pat. 433. 
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and whether the defect is cured by S. 537 of 
the Code." 

Another ease is Emperor v. Bechu 
Ghauhe (9), which was before one Judge 
of the Allahabad High Court. In that 
ease a fresh witness for the prosecution 
had been examined after the cross-exami- 
nation of the accused, who was not further 
examined on his evidence. That witness, 
however, did not add materially to the 
evidence which had been already given 
for the prosecution and which the ac- 
cused had an opportunity of explaining. 
It was held that, though there was an 
error, it did not in the circumstances 
vitiate the proceedings This case was 
followed by my learned brother Brown 
in Nga Ilia U v. Emperor (10). In that 
case no fresh witnesses for the prosecu- 
tion had been examined after the exami- 
nation of the accused and the question 
before the Court was whether the failure 
to examine the accused further after the 
prosecution witnesses previously exa- 
mined had been recalled and cross-exa- 
mined was a mere irregularity or illega- 
lity which vitiated the trial, it was held 
that it was a more irregularity. 

Considering the judgments in the oases 
above-mentioned it seems to me that the 
Calcutta and Madras High Courts have 
taken a very highly technical view of the 
question while the other High Courts 
have dealt with it in relation to the 
merits of the cases before them. The 
view that the omission again to examine 
the accused is an irregularity curable 
under S. 037, Criminal P C., and not an 
illegality which vitiates the trial in my 
opinion, receives very considerable sup- 
port from the judgment of their Lord- 
ships of the Privy Council in Abdul 
Rahman v. Emperor (ll). The question 
before their Lordships in that case was 
the effect of a failure properly to carry 
out the provisions of S. 3G0, Criminal 
P. C., in regard to the reading over to 
witnesses of their depositions. Their 
Lordships drew a distinction between 
that question and the question which 
arose in Subrahmania Ayyar v. Emperor 
(12), where the procedure adopted was 
one which the Code positively prohi- 
bited. The concluding paragraph in their 
Lordships’ judgment runs as follows : 

(yTA.”i^ jtt. lyTa'An. 81=45 AiiTiii. 

(10) A. I. K. 1925 Hang 34^=3 Rang. 139. 

(11) A. I. R. 1927 P. C. 44=5 Rang. 53=54 
I. A. 96(P.O.). 

(12) [1902]25:Mad.lGl=28 I. A. 257=8 Sar. ICO 
(P.C.). 


“To Bum up, in tbe view which their Lord- 
ahipa take of the aeveral aeotione of the Coda 
of Criminal Procedure, the bare fact of auoh 
an omiasion or irregularity as occurred in the 
case under appeal, unaccomponied by any 
probable suggeation of any failure of justice 
having been thereby ocoasionod, is not enough 
to warrant the quashing of a conviction, 
which on their Lordships’ view, may bo sup- 
ported by the curative provisions of Ss 535 
and 537. Their Lordships will humbly advise 
His Majesty that this appeal should be dis- 
missed." 

These remarks, in my opinion, apply 
with equal force to the undoubted error 
which has occurred in this case, and in 
my view they render strong support to 
the view taken by ray learned brother 
Brown in the case above mentioned. As 
I have already said that the omission 
which occurred in this case has not in 
any way prejudiced the appellant nor 
was there anything about it which could 
lead to a failure of justice being occa- 
sioned by it, I hold that the Distriotj 
Magistrate’s error does not vitiate the' 
proceedings and is a mere irregularityl 
which 13 cured by the provisions of! 
S. 537, Criminal P. C. (His Lordship 
then discussed evidence as regards emana- 
tion of the leaflet and of its distribution 
on the Railway line and at Mandalay and 
proceeded). His defence is of little or of 
no value and is certainly not sufficient 
to rebut the prosecution case, if that is 
believed. After a careful consideration 
of the evidence I think that although the 
case was not in some respects as well 
handled as it might have been, the 
District Magistrate was right in holding 
the guilt of the appellant to be true. 
The appeal is therefore dismissed. 

P.N./r.K, Appeal dismissed. 
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Heald and Mya Bu, JJ. 

P. L. T. /I. R, Chettyar Firm — Ap- 
pellant. 


V. 

Maung Kyaing and another — Respon- 
dents. 

Letters Patent Appeal No. 100 of 1928, 
Decided on 18th February 1929, from 
judgment of High Court, reported in 4- 
7. B. 1929 Rang. 17. 

Tranifer of Property Act, S. 41 — AT, leiiee 
of Government land, traniferring leaae to N 
by regiitered deed — N not getting hii hame 
entered rn rolli aa traniferee and not taking 
■tepi to obtain poiseiiion and further al- 
lowing document of leaie to remain in 
poiaeiiiOn — N acta negligently and K's poai- 
tion aa oatenaible owner muat be implied 
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from kii neglect end it being N’s duty to 
•ee to mutation of namei he cannot throw 
blame on registering or revenue officers — K 
then ■urrenderinR lease of land to Govern- 
ment and instead receiving new leases of 
house sites into which part of land covered 
by original lease was divided and transfer- 
ring lease of one of house sites to M — In suit 
brought by N on the strengh of transfer of 
original lease for possession of house site, if 
.U looks merely at lease issued by Govern- 
ment and at his transferrer’s possession of 
land, he is entitled to rights under S. 41 — 
Lower Burma Town and Village Lands Act, 
Ss. 29 and 34. 

Whore lessee of Goveramont laud, brans' 
ierrecl the lease to N by registered deed but 
whore N did not apply to get his name en- 
tered in the rolls as transferee, and did not 
also take sHops to obtain possession of the land 
and further allowed the documsnt of lease to 
remain in possession of K, N acts negligently 
and his consent to A'’s position as ostensible 
owner must be implied from his acquiescaace 
and failure to take reasonable precautions and 
as it is the transferee's business to see to the 
mutations of names he cannot shift the res- 
ponsibility on to the registering or the re- 
venue offioers and where K surrendered the 
land to Government aa it wanted to divide it 
into house sites and laying out roads and re- 
ceived instead new lease for house sites into 
which part of land covered by the original 
lease was divided and where K transferred the 
lease of one of the house sites by registered 
deed to M who got his name entered in the 
rolls as transferee and where N sued M for 
poBBesslon of the house site on the strength of 
the transfer of the original lease, such trans- 
feree, if he looks merely at the lease issued by 
the Government and at his transferor's posses- 
sion of the land, is not guilty of any default 
as would deprive him of the rights given by 

41; A, J. R. 1929 Rang, 17, Confirmed 

[P 335 0 1, 2] 

Clark — for Appellant. 

Kya Gaing — for BeBpondents. 

Judgment. ^This is an appeal from 
the judgment of a single Judge of this 
Court in Second Appeal No 722 of 1927, 
the Judge who passed the judgment hav- 
ing declared that the case is a fit one for 
appeal under the provisions of Cl. 13, 
Letters Patent, constituting this Court 
The short facts are as follows: 

One Ma Gun held from Government 
a lease of a holding of town land in Pegu 
town and transferred her lease of that 
land to the present appellants by regis- 
tered deed, but appellants never took any 
steps to have their names entered in the 
roll of town lands as transferees of the 
lease, which remained in the rolls in 
the name of Ma Gun. Appellants then 
transferred the lease to one Ma Thein 
Yin and Ma Thein Yin got her name en- 
tered in the rolls as transferee of the 


lease. In the year 1923 Ma Thein Yin 
tninsferrocl the lease back to appellants 
by registered deed but appellants did not 
ohtaiu possession of the document of 
lease and did not get their names entered 
in the rolls as transferees Subsequently 
Government decidei bo divide the lands 
in that part of the town into house 
sites and to lay out roads, and Ma Thein 
Yin, as being the registered lessee, was 
approached and agreed to surrender the 
lease and to receive .instead new leases 
for eight separate house sites into which 
part of the land covered by the original 
lease was divided, the remainder of that 
land being reserved by Government for 
roads. Ma Thein Yin then transferred 
the lease of g^Q of the house sites to the 
present respondents, Maung Kyaing and 
Ma Mya Kin, by registered deed, and re- 
spondents got their names entered in the 
rolls as transferees of the lease. Appel- 
lants on the strength of the transfer of 
the original lease by Ma Thein Yin to 
them sued respondents for possession of 
the house site 

This Court found that appellants were 
estopped from asserting their title to the 
lease in favour of respondents because 
they failed to obtain the original lease 
from Ma Thein Yin or to get their names 
entered in the town lands rolls as trans- 
ferees of that lease, and beoause they 
stood by and allowed respondents to build 
a house ou the laud when they had notice 
that a lease in derogation from their 
rights had been made by Government 
and had been transferred to respondents. 
Mg. Kyaing v. P. L, T. A. It. Ohettyar 
Firm (1). 

Appellants appeal from that decision 
on grounds that respondents were negli- 
..gent in failing to enquire into Ma Thein 
Yin’s title, that in view of that failure 
respondeuts oould not be in the position 
of bona fide transferees for oonsideratiou 
without notice from an ostensible owner, 
that there was no estoppel against them, 
that respondents had notice, actual or 
constructive, of their title, that if res- 
pondents hod made proper enquiry they 
would have found that the land covered 
by the lease transferred to them formed 
part of the land covered by the earlier 
lease which was in Ma Thein Yin’s name 
and that they ought to have enquired 
how Ma Thein Yin oame to obtain the 
subsequent l eases o f the hon^e qite q. that 

(1) A. 1. K. 192 i Haag, 17=aj Raug. did ' 
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Ma Tbein Yin was not in faot an oaten- 
«ible owner of fche 'pi'operty and that the 
faot that Ma Thein Yin was entered in 
the rolls as lessee of the lands was not 
due to their negligenoe. 

It is clear that if respondents had en- 
quired they would have found that the 
lease which Ma Thein Yin transferred to 
them was a lease recently made by Go- 
vernment to Ma Thein Yin, and that if 
they had gone further they would have 
found l!hat Ma Thein Yin was the regis- 
tered lessee under the original lease 
which covered those lands. There can, 
in our opinion, be no doubt that Ma 
Thein Yin was an ostensible owner" 
of the property, but appellants’ main 
contention is that she was not an osten- 
eiblo owner with their consent, express 
or implied, or by reason of any default 
on their part They say that the default 
was on the pait of the registering offi- 
cer or the revenue officer in charge of 
town lands because under S. 29, Town 
Lands Act, it was the duty of the regis- 
tering officer who registered the trans- 
fer of the lease by Ma Thein Yin to them 
to send to the revenue officer a true 
copy of the entries in the indexes of the 
registration registers relating to the 
transfer. It is true that there was pro- 
bably some default on the part of the 
registering officer or the revenue offi- 
cer, but the faot remains that appellants 
have allowed the lands to remain in Ma 
Thein Yin’s name since 1923. They 
could have applied at any time for muta- 
tion of names and the Act contains pro- 
vision in S. 34 for such mutation. Fur- 
ther in addition to allowing the lands 
to stand in Ma Thein Yin’s name, they 
allowed the title deed in the shape of the 
document of lease to remain in Ma Thein 
Yin’s possession and they allowed Ma 
Thein Yin to remain in occupation of the 
land. It seems clear therefore that Ma 
Thein Yin was ostensible owner of the 
Iproperty by reason of their neglect to 
take the ordinary precautions which 
a transferee of a lease of town lands 
ought to take and that their consent to 
Ma Thein Yin’s position as ostensible 
owner must be implied from their acqui- 
escence and from their failure to take 
reasonable precautions. 

We are not satisfied that in the cir- 
cumstances of this particular case where 
the land had recently been laid out into 
jhouse sites by Qovernment and leases 
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had been issued by Government it would 
be reasonable to expect a transferee of 
one of the leases so issued to look be- 
yond the lease itself, and in a case like 
the present, where if he had made fur- 
ther enquiries, he would have found that 
his transferrer who was in possession of 
the property at the time of the transfer, 
had prior to the issue of the lease trans- 
ferred been in possession of the property 
under an earlier lease, that his transferee 
was the registered lessee under that 
earlier lease and that she had actually 
remained in possession of the document 
evidencing that earlier lease until the 
issue of the new leases, the transferee 
who looked merely at the lease recently 
issued by Government and at his trans- 
ferrer’s possession of the land was guilty 
of any default such as would deprive him 
of the rights given by S. 41, T. P. Act. 
We therefore see no reason to interfere 
and we dismiss the appeal with costs, 
advocate's fee for this appeal to be ten 
gold mohurs. 

P.N./ric Appeal dismissed. 
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Brown and Chari, JJ. 

Tafuzzal Ahmad — Appellant. 

V. 

Maung Shwe Kyi and others — Bespon- 
dents. 

First Appeal No. 14 of 1929, Decided 
on 26th July 1929, from decree of Addl. 
Dist. Judge, Tavoy. in Civil Beg. Suit 
No. 6 of 1928. 

(a) Buddhift Law (Burmeie ) — N few days 
before hip death telling hii children by firit 
wife to give K hip pecond wife certain pro- 
perty in lieu of her phare — K conpenting to 
thip and accepting it few dayp after N’l 
death^Property little more than nominal 
conpideration— No ppecific performance of 
puch contract can be ordered and doctrine 
of part performance alpo ip inapplicable and 
K ip not bound by puch contract — Part 
performance — Specific Relief Act S. 28— 
Contract Act S, 4. 

Nf 9 or 10 days before his death told his 
ohildren b> first wile to give aertsin property 
to her SBOODd wife K in lieu of her share in 
the estate. K expressed her consent to this 
and Booepted the property from thb ohildren 
2 or 9 days after N's death allowing it to be 
understood that she would not make any 
further claim to the estate. The property that 
K received was a little more than a nominal 
consideration having regard to her share in 
the estate. The ohildren relied on the release 
and contended that K was not entitled to 
claim anything. 
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llelth that A’s consenb bo bhe oonbiftot waa 
largely iaHuenced by hor disturbed state of 
mind and could hardly be oalled free oonaent. 

Held further: that the Gontract was so in- 
equitable that no Court would pass a decree 
for spoGidc performance thereof in favour of 
children, nor could the doctrine of part per- 
formance or any of the equities arising there- 
from could be applied in their favour and K 
could not bo bound by the contract. 

[P 337 G 1] 

■ (b) Family arrangement — Agreement as to 
division of family property — Heir giving up 
his undoubted rights to it without consi- 
deration and without professional advice — 
No fraud or undue-influence — Still agree- 
ment can be set aside. 

An agreement as to division of the family 
property can be set (aside where tho hoir gives 
up property to which he had undoubted rights 
without consideration or whore he was ignor- 
ant or without professional assistance, oven 
though there was no ovidence of fraud or 
undue iniiuonce. A. I. R, l‘J21 Pat, 4‘J, Poll. 

[P 3 38 U IJ 

Them Maung --for Appellant. 

Maung Run — for Reapondenta 

Judgment. — The appellant Tafuzzal 
Ahmed filed a amt a^ainat the respon- 
dents for partition of the estate of one fj 
Su Tha (deceased) U tSu Tha first 
married one Ma Tun, and the respon- 
dents are his children and graudohiidron 
by her. After her death ho married Ma 
Po, with whom ho lived as husband and 
wife for some 9 or 10 years- U Su Tha 
died in about September 19:^7. Tho 
<appellant claims that since U 8u Tba’s 
death Ma Fo has sold to him by regis- 
tered deed her share in tho estate- He 
olaima that she has never yet been given 
her share and sues tha other hoirs for 
partition. The defendants do not admit 
the validity of the transfer by Ma Po to 
the appellant, and they oiaim further 
that Ma Po was given and accepted 
certain property in full satisfaction of all 
her claim against the estate, and that 
she is nofc therefore any longer entitled 
to claim anything. It appears that 
about 9 or 10 days before hia death when 
he knew that he was about to die, U Su 
Tha called together his children and his 
wife, and a number of elders He then 
stated in the presence of the elders that 
he was going to give his wife Ma Po 
Rs. 200,50 baskets of paddy, ten annas 
weight of gold and a piece of garden, and 
that if Ma Po agreed to take this, it 
would be understood that she would 
'have no more interest in bhe remaining 
estate. To this it is said, that Ma Po 
agreed. The defendants go on to say 
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that after U Su Tha’s death, they made 
over the property to her iu aocordanoe 
with the directions of the deceased, and 
that she accepted in full satisfaction of 
her claim. Ma Fo admits that U Su> 
Tha spoke about her getting this pro- 
perty, before hia death, but she deqjes 
that she agreed to accept it. She does 
not admit accepting the properties after 
his death. 

As to what took place, before the 
death of U Su Tha, the defendants^ 
have established their case satisfac- 
torily. Not only the two defendants 
Maung Shwe Yi and Maung Shwe 
Kyi give evidence on this point, Ibub 
they are corroborated by independent 
witnesses Maung Dwe, Kya Yan, and 
Aung Tun. We see no reason for not ac- 
cepting the ovidence of those witnesses. 
There is no rebutting evidence on tho 
point, except that of Ma Po herself A« 
to what took place after U Su Tlia’s 
death, Maung Dwe, Kya Yan, Aung Tun, 
Shwe Thi, and Po Mya all givo evidence 
as well as two defendants Shwe Yi and 
Shwe Kyi. U Dwe says that two days 
after the death, Shwe Yi and Shwe Kyi 
oalled him to the house and he went 
there, and in his presence Ma Po was given 
Rs. 200, 50 baskets of paddy, and as. 10 
weight of gold. Four days later Shwe 
Kyi gave Rs 8 to Ma Po in lieu of 50* 
baskets of paddy . He says that Po Mya 
asked Ma Po whether she had received all 
the property arranged to be given her by 
U Su Tha before his death, and she ad- 
mitted that she had received the same 
Kya Yan gives similar evidence- Aung 
Tun deposes to Ma Po admitting having 
received the property. D Shwe Thi says 
that at the feeding of the Phongyi after 
the death of U Su Tha, Shwe Yi asked 
Ma Po whether she would abide by tho' 
direction of his father, and she agreed 
He did not see the actual payment Pey 
Mya also says that Ma Fo told Shwe Yi 
she would abide by the direebions of his' 
father, and that Shwe Yi on being asked 
mentioned what bhe property was. Po 
Mya, however, contradicts U Dwe’s state- 
ment that he, Fo Mya, questioned Ma Po 
as to whether she had received the pro" 
party and was told by her that she did. 

We think that this evidence sufficient' 
ly shows that Ma Po did accept the pro- 
perty after U ShweTha's death. Thaap- 
pellant values the estate at oonsiderabiy 
over Bs, 10,000- > The defendants claim 
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that this is an overvaluation, but the this death-bod request of his can hardly 


dofendant Rhwe Yi admits in his cross- 
examination that according to their esti- 
mate the whole estate is worth nearly 
Bs. 10,000. He further admits that the 
property received by Ma Po would be 
worth Bs 300 to 400 only- The appel- 
lant claims that some of the property of 
the estate was the lettetpwa property of 
Ma Fo and the deceased The defendants 
dispute this, except as to a comparative- 
ly insjgnihcant portion of the property. 
Assuming that the whole of the estate 
was the atetpwa property of Su Tha, Ma 
Po’s quarter share in that property would 
still amount on Shwe Yi’s admission to 
about Bs- LJ,500- It is quite clear there- 
fore, that what Ma Po got bears no rela- 
tion whatsoever to what she as an heir 
was entitled to get under Buddhist I’jaw, 
and this fact is admitted by the defen- 
dants. Maung Shwe Kyi says . 

"1 novor enquired to (ind out the abara of 
Ma Po in tho eatato of my father. I myself do 
not know what that share is” and Shwe Yi 
says “I do not know what share ^la L*o la 
entitled to legally. I have never tried to en- 
quire. Wo never consulted with the elders as 
to the value of the estate in giving ]\[a Po as 
directed by our father, bub our father oou- 
anlted with tho Phongyia and the elders and 
then made hia diroebions, and Ma Po agreed.” 

And of the elders called, U Dwe says ■ 

“1 do nob know why Ma Po was given 
only this paltry share in the largo estate.” 

In those circumstances, very clear evi- 
dence is required to establish the fact 
that Ma Po did deliuitoly of her own free 
will agree to accept this property in lieu 
of all her claims as an heir. Crwan 
Sheiii, a witness for the defence, does say 
that after U Su Tha’s death Shwe Yi and 
Shwe Kyi asked her whether she would 
abide by the decision of their father 
about the property and she replied that 
she would agree and that she was quite 
satisfied and would not claim any more 
of the estate. He adds that at the same 
time she said that she had received the 
property. There is no obvious reason 
for disbelieving this witness and wo may 
perhaps accept it as proved that she did 
make some such statement, but this oc- 
curred only within a few days of her 
husband's death We think we can 
safely assume that her consent to U Sn 
Tha’s request in his illness was largely 
influenced by her desire not to disturb 
him in his last moments and two or throe 
days after his death she would still be so 
affected by his death that an assent to 
1929 B/43 


bo treated as a free consent. We hold ib 
proved that Ma Po did express her con- 
sent to Su Tha himself before his death 
and that after his death she did accept 
the property specified by him and did 
then allow it to be understood that she 
would not make any further claim to the 
estate. But can it be said that on these 
findings of facts she forfeited all her rights 
to tho estate A partition of a family 
estate amongst tho heiis can be made 
orally and does not require any document 
to make it valid, but it is impossible to 
hold that tho transaction the defendants 
roly on in this case was a partition of 
the ostabo. Ib was quite clearly nob a 
partition, lb was quite clear that no 
one had in mind at all the extent of Ma 
Po’s claim as an heir- Ib is quite clear 
that all they wished to do was to carry 
out tho desire of TJ Su Tha expressed be- 
fore his dexbh that Ma Po should give up 
her claim as ati heir altogether ou receiv- 
ing what was little more than a nominal 
consideration. It is true that family 
arrangements for tho distribution of an- 
cestral property can be and often are 
validly made In the judgment in tho 
case of Ram Bahadur Sen v. Ganeah 
Bliagat (i) the following passage occurs : 

‘Tialsbury’s Laws of Buglaad Vol. 19, p. 542 
in doaliag with what family aruangemont'S 
can and cannot bo Riipportod, points out that 
an agroomont dividing up family property, 
though ontored into under a miaapprehonsiou 
of the legal rights of the parties, provided 
such misapprehension is not induced by any 
party tn the agreeiuout is entitled to support 
oven where the fact that misapprehension ex- 
isted has boon ostablishod by siibscqunut legal 
docision. Ou the other hand at page 54, bo 
points out that an agreemout as to division of 
the property can be sot aside whore the heir 
give.s up property to which he had undoubted 
rights without oonsidoration or whore ho was 
Ignorant or without profossiouil assistance ; 
ovon though tliore was no ovidence of fraud or 
undue influence ” 

It is doubtful whether in tho preseub 
case it can he hold that there was any 
real family arringemenb As we have 
said Ma Po did not partition the estate 
with the children, she waived her claim 
as an heir for whit was practically a 
nominal sura, and if this could ho called 
a family arrangement at all, she gave up 
undoubted rights for oubiroly inadequate 
consideration and without any profes- 
sional assistance. Ma Po as an heir was 
entitled to a substantial share in landed 
property, admittedly worth some Bs 

(1) "A.I.U. 1924 Pat. 49=2 Pat. 0 j4. 
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10,000. Under the provisions of fcha 
Transfer of Property Act she oould not 
transfer this property by way of sale or 
gift save by a registered deed. It is im- 
jpossible, in our opinion, to hold that 
ithero was any partition of the estate bet- 
ween her and the other heirs, and the 
release given by Ma Po on which the 
irespondents rely is in fact a transfer by 
sale or byway of gift There was no 
deed drawn up and therefore the transfer 
was invalid, and hei title to her share in 
the estate still vests in Mi Po. Nor is 
this a case where the doctrine of part 
performance or any of the equities arising 
therefrom can be applied in favour of the 
defendants. It may be that Ma Po did 
enter into a contract to make over her 
share in the estate but it is quite clearly 
a contract of so inequitable a nature that 
no Court would pass a decree for speoilic 
porfornaance thereof in favour of the de- 
fendants. We are therefore of opinion 
that Ma Po was not hound by this con- 
tract and that she retained her riglits as 
an heir to the estate. We aaa no reason 
to doubt that slie has transferred bar 
rights to the plaintifif. A registered deed 
has been produced and she as well as the 
plaintiff have deposed to the signing of 
the document- The document is curi- 
ously worded In the recital it shows 
that she is entitled to a one-seventh share 
in the estate, but from the operative part 
of the document it is clear that what slie 
intended to sell was her whole share in 
the estate, whatever that might be. We 
are therefore of opinion that the appel- 
lant did establish his claim to partition, 
to the estate and the possession of Mi 
Po'b share after allowing for what she 
was given after her husband’s death 
Ma Po's share admittedly was one- 
fourth of the payin property of U Su 
Tha aud a five-sixth share of lettetpwa 
property of hor.marriage with him. Wo 
allow the appeal, sot aside the decree of 
the trial Court, and pass a preliminary 
decree declaring that the appellant is 
entitled to Ma Po's share in the estate 
after dediiotiiig what she has already re- 
ceived and directing that a final decree 
for partition he passed after such further 
enquiry as may be iiocossary The res- 
pondents will piy the oosts of the ap- 
peal. Costs in the trial Court will fol- 
low the final result 

V N In ic. Appeal allowed. 
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llEALD, OkFG. C.J., AND OHARI, J. 

Ko Mau?ig Of/t and awther — Appel- 
lants. 

V. 

P fj M. Chettijar F irni — Respondent, 

Civil Misc. Appeal No 56 of 1929 
Decided on 17th September 1929, from 
order of Dist. Judge, Bassein, D/- 10th 
January 1929, in Misc. Case No. 79 
of 1928. 

Provincial Insolvency Acl, S. 21 —Insol- 
vency proceedings pending — Deposit by deb- 
tor — Petitioning creditor is not entitled to 
withdrawr it during continuance of pro- 
ceedings 

Wlicro monoy ij deposited m Court by tlio 
debtor during the poudonoy of inaolvnncy 
procoediag-^ agi^inst him, it ought to bs kept 
in Court and tho patitioiiiug oroditor should 
not be allowed to withdraw it during oontinu- 
ance of insolvency proceedings. [D .IJJ C IJ 

P K. Ba^ii — cor Appellants. 

Vryilcatram — for Respondents. 

Judgment — The V, B. M. Cheibyar 
lirm.of Ncikbria, ilenzada District, ap- 
plied to tho District CDurb of Bissein 
tor the adjudication of Ko Maung Giy 
and his wife Ma Chein as insolvents. 
The application alleged four acts of in- 
solvency. No order either of adjudica- 
tion or otherwise has been passed on 
thib applicibion In the application the 
firm prayed for the appointment of an 
ad interim receiver, and on 16th No- 
vember 1928, it was appirently agreed 
between the pleaders of tho pirties that 
tho debtors should have a inontq's time 
la which to arrange to settle tho debts 
without any reoeiver being appointed 
On 18bh Deoamber 1928 the learned 
pleader for the debtors applied for 10 
days’ time within which to pay .3090 
into Court, and he also had it noted that 
ho paid the amount under protest, that 
there was no reason for filing tho ap- 
plication anl that lie would later file .i 
suit for damages- 

On 2nd January 1929 tho debtors de- 
pjsibod 3000 iu Court and oilorod secu- 
rity for tho deposit of tho balance of 
tho firm’s debts On iOtli January 1929 
tho firm was allowed to withdraw the 
sum of 3000 from the Court On 20tli 
February a bond was oxoouted by tho 
sureties bub up to 20bh March 1929, the 
debtors had not deposited the balance 
of the debt, and on that day a notice was 
ordered to bo issued to the sureties bo 
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Bhow oause why they should not deposit affect the proceedings against the sure- 


the money. With the proceedings in- 
itiated or contemplated against the sure- 
ties we are not at present concerned. The 
debtors appeal to this Court against the 
order for payment of the sum of 3000 
to the firm. On 18th February 1929, 
the debtors, when asking for 2 months' 
time to deposit the balance of the money 
also prayed for an order to call on the 
firm #0 refund the sum of 3000 with- 
drawn by it. No order apparently was 
passed on this prayer. It is urged on 
this appeal that tlie firm had no right 
to withdraw this money from the Court 
and that the debtors paid the sum of 
3000 into Court merely as a practical 
demonstration of thoir al)ility to pay 
their debts. 

Under S. 11, Provl Insol. Act, a cre- 
ditor’s petition for adjudication cannot 
be withdrawn without leave of the Court, 
rt has been the practice of the Courts 
not to allow a creditor’s application to 
bo withdrawn solely on the ground that 
the debts of that creditor have been paid. 
It is a matter of common knowledge that 
creditors frequently file insolvency ap- 
plications merely for the purpose of 
putting pressure upon their debtors to 
settle their claims It is an abuse of 
the process of the insolvency Court, and 
it is in our opinion a wholesome practice 
never to allow any creditor to withdraw 
his application on the ground that his 
debts have boon satisfied. If the claims 
of all the creditors are satisfied the mat- 
ter is of course different. 

I Ordinarily if money is deposited in 
Court by the debtor during tho pen- 
jdency of insolvency proceedings it ought 
jto be kept in Court. If tho debtor is 
ladjudicated insolvent tho money will 
,bo available for the benefit of the whole 
body of creditors. 

If on the other hand the application 
is dismissed the money may bo paid to 
a particular creditor with tho consent 
iof the debtors or the creditor may file 
a suit and got an attachment of tho 
Imoney before it is paid out to tho debt- 
or. In any event the firm in this case 
had no present right to withdraw the 
money We, therefore, hold that the 
P L. M. firm is bound to re-deposit 
this money in Court and we direct the 
District Judge to issue an order to it 
for that purpose and to take steps to 
aompel it to do so. This order does not 


ties contemplated in the diary order of 
the learned District Judge. These pro- 
ceedings may go on and the matter 
should be disposed of in duo oourso. The 
appellants will be entitled to their costs 
of this appeal from the respondent : ad- 
vocate’s fee two gold mohurs. 

r N./r.K. Appeal allowed. 
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BAOCJMiJY, j. 

U Ba Gyi — Applicant 

v. 

(J Than Kijauk — Itospondent. 

Civil Revn. No. 26 of 1929, Decided 
on 2‘lth April 1929, from judgment of 
Sm C. C judge, Mandalay, in Suit No 
768 of 1928 

Limitalion Act, S. 20— Under S. 20 debtor 
muat moke payment of interest definitely ai 
interest to start fresh period of limitation. 

Tho creditor is oubitlud lE bho dobtor makes 
no Hbipiilabinn at tho tiino ho makes the pay- 
ment to crodiL tho payment in such a way as 
would be most profitable to himaolf. He 
has a righb to appropriate a payment made in 
a general manner towards interest duo to 
him. But the creditor cannot by his own 
action and without any act oE volition on the 
part of the debtor start a Eresh period oE limi- 
tation. Under S. 20 the debtor must make 
tho payment oE interest definitely as intorese 
and it is the aot of the debtor which gives 
limitation a fresh starting point : 31 All. 4% , 
24 Bom. 493 and 2 V. B R. 80, Rel. on. ; A,I.R. 
1922 P.C., 26 and 44 and /I.I.fi, 1922 P.G. 233, 
Re/. [P 340 G 1,2] 

Sanyal — for Applicant. 

Ko Ko Gyi — for Respondent 
Judgment. — -This revision arises from 
a Small Cause Court suit. In that suit 
U Ba Gyi sued Ko Thau Kyauk and Ko 
Da Sein on a pro-note The pro-note on 
tho face of it was barred by limitation, 
having been executed on 29th September 
1921, while the suit was not filed until 
2lBt September 1928. The plaintiff how- 
ever, alleged payment of Rs. 50 towards 
interest on 3rd March 1927, which, if 
proved, would of course save limitation. 
The trial Court found that tlio paymont 
has not been made by either defendant 
as interest" and therefore limitation 
has not been saved. 

It is admitted now that eo fiir as Ba 
Sein is oonoerned the case is hopeless. 
But it is still contended that limitation 
has been saved as against Than Kyauk 
In my opinion this contention is not 
good As regards the facts I am prepared 
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to take thorn as found by tha trial Court. 
The pro-note was executed by Than 
Kyauk and Ba Sein. On 3rd March 1927, 
Amale was sent by Than Kyauk to pay 
Rs 50 to the plaintilf and she did so, 
endorsing the payment on the back of the 
pro-note. The endorsement simply states 
that Amale pays Rs. 50 to Daw Su (Daw 
Su being the daughter of the plaintiff 
Ba Gyi ) 

It is argued for the applicant that the 
plaintiff had a right to appropriate an 
unspecified payment made in this way 
towards interest That he had this right 
is undoubted' vi^aNemi CJiand v. Eadha 
Kishen (l) and Meka Venkatadri Appa 
Baiv V. Parthasarathi Appa Raw (2). 

There can be no question but that for 
account purposes the plaintiff would have 
had a perfect right to appropriate this 
payment towards interest. The question 
remains, however, whether this payment 
^made in this general manner was a 
j‘'paym6nt towards interest as such ” 1 

jhave been referred to Nga Twe v. Nga 
\Ba (3), in which it is hold that to save 
^limitation 

“there must ba an latontion on tbo debtor's 
part that the moiioy should bo paid on ac- 
Gount of interest and somothing to indicate 
that intention." 

The authority given in that ruling is 
Muhammad Abdulla Khan v. Bank In- 
stalment (>o. Ltd. (d). The headnote of 
this runs 

“ Under S 20, Ijim Act, the payment of 
interest will save limitation when the pay* 
inent is made as such, thit is tu say, that the 
debtor has paid the amount with the intention 
that it should be paid towards interest, and 
there must ba aomithing to indioito that in- 
tention. The more appropriation by the orodi- 
tor of these payments to interest is not such 
an indication " 

Again in Kartyappa v, liachappa (5), 
I find at p. 499 

“ While the forma of pa>morit may didar, 
the section provides that it must bo a piy- 
mont made as interest by the debtor to the 
creditor. Mere crediting by the debtor lu hia 
own account books of interest is not enough 
to satisfy the statute. It must ba interest 
paid as interest and distinctly stated to bo so 
at the time of payment, or there must bo evi- 
dence from which payment as intercat may 
be distinctly inferred." 

Ib has been argued before me that the 

“(I) A. I. R. 1922 P. 0. 20— Gal. 839 (P.O h 

(2) A. I. R. 1922 P. C. 233=41 Mad. 570=48 
I. A. 150 (P.C.). 

(3) [1913] 2 U. B. R. 80=31 I. C. 101- 

(4) [1909] 31 All. 495=2 1.0.379=6 A.Ij.T. 
Gil. 

(5) [1900] 24 Bom. 493=2 Bom. L. R. 373. 
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two later Privy Council rulings to which 
I have referred must be held to override 
bhe earlier Bombay and Allahabad rul- 
ings ]usb quotod. In my opinion there 
is nothing in those Privy Council rulings 
to overrule the earlier ones. The point 
before the Privy Council was mainly one 
of accounting. The creditor was entitled, 
if the debtor made no stipulation at the 
time ho mido tho payment, to credit the 
payment in auch a way as would be most 
profitable to himself. If the debtor 
wished the payments to be credited in a 
way more in his own favour ib was for 
him to stipulate that this should be 
done, and if bhe creditor refused he was 
at liberty to refuse bo make the payment.! 

This, however, is quite a different matter 
from holding that when a debtor makes 
a payment, tho creditor may by his own 
action and without any act of volition on 
tho part of the debtor, start a fresh 
period for limitation The rjimitabion 
Act says that tho debtor roust make tho 
payment of interest as such and it is tho 
act of bhe debtor which gives limitation 
a fresh starting point, lb is impossible 
for a creditor to make a fresh starting 
point for limitation. Time runs against 
him unless bhe debtor does something, 
and one thing which a debtor may do is 
to make a payment of interest definitely 
as interest In tho present case there is 
nothing to show that the payment was 
made definitely as interest Plaintiff 
himself was not xiroaont wlien Amale 
carno and paid tho money. Ml Su in 
cross-examination definitely says that 
nothing was said as to whether the Rs. 50 
was the principal or interest. Ma E Kin 
says that Amale and Mi Siing came and 
paid Rs. 50 towards tho loan. They did 
nob say anything definite as to how the 
payment should be appropriated. Amale 
denies making the payment. The rest 
of the evidence is with regard bo bhe 
execution of bhe pro-note. I am of opinion, 
thorerefore, that there having bean no 
definite piyrnenb of interest as such, the 
suit was barred by 'limitation as agiinsb 
both defendants, and the lower Court 
was quite correct in dismissing ib. I 
therefore dismiss this application for 
revision The applicant to pay the res- 
pondent's costs in this Court. 

r.N./il.K. Revision dismissed. 


U Ba Gyi v. U Than Kyauk (Baguley, J.) 
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MAUNCx K7I V. Ma Shwe 

A. I. R. 1929 Rangoon 341 

BnowN, J. 

Maun(j Kyi and others — Appellants. 

V. 

Ma Skive Batn — Respondent. 

Special Second Appeals Nos *^5 to H7 
of 1929, Decided on 7th August 1929, 
from decree of the Diat Judge, Thaywt- 
mye, in Civil Appeal No 97 of 192B. 

(a) Mahomedan Law — Marriage — If there 
is evidence of cohabitalion and repute, bur- 
den is on person denying marriage lo prove 
that it did not take place—Evidence Act, 

S. 114. 

Whorii n man finrl woman ara living fco- 
gothor AB husband and wife for a largo num- 
ber of years .and have always treated each 
other as husband and wife have always boon 
•looked on as husband and wifo, and thoro is 
no obstacle to the marriage, the burden is on 
the person who denies the marnago to prove 
that it did nob take place : 3 I. A. 215 
{r. C.) ; A, I 11 VM2 1\ C. 159 ; A. 1. R. lOlH 
P, C. 11 and 31 Cal. 849, Rd. on, [P 312 G 2] 

(b) Practice — New plea. 

Case not spt up m tho lowor Courts cannot 
ordinarily bo allowed to be raised in second 
appeal. [P 34‘3 G 1, 2] 

E. Maung — for Appallants 

Rafi — for Rogpondenb. 

Judgment — The main quogtioa in 
issue in those appeals is whether the ap- 
pellant Ma Chit ^lay was legally married 
to Dawood, the deceased. According to 
Ma Chit May, Dawood Srst eloped with 
her, and then took her to the house of his 
motlier Ma Shwe Baw. Ma Chib May 
herself was a Burrnan, and had hitherto 
been a Buddhist. Bub when she roached 
Ma Shwo Baw’s house, a Moulvi was 
called in and she was first of all convert- 
ed to Mahomedanisrn, and was then for- 
mally married to Dawood, according to 
Mahomedan Law. After that, she and 
Dawood lived together as husband and 
wife until his death She now has two 
children by him, one aged about eight 
and the other about five. Most of the 
facts alleged by Ma Chib May are admit- 
teL It is admitted that Ma Chit May 
and Dawood lived together as husband 
aud wife Ma Saw Ki, the daughter and 
agent of the respondent Ma Shwe Biw 
says that Ma Chit May and Dawood 
were living as man and wife for about 
nine years and during that period there 
was nothing against her character. She 
also says : 

" 1 have treabed the children of Dawood aa 
my nephew and nieoo." 

Ml Shwe Baw herself giving evidence, 
says : 
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" They were living aa huaband aud wife in 

my hou ‘10 Thoy wore living aa man and 

wife for about nino years The two children are 
tho aon aud daughter of Dawood. Ma Chit 
May performed the formalities of the Maho- 
modan custom as 1 have done now. I treated 
her as my daiighter-in-law, during her cover- 
ture with Dawood and I consider his children 
aa my gandchildroii, my son Dawood treated 
Ma Chit May aa hia wife and her children aa 
hia children." 

It is also admitted by the respondeat 
that the ceremony of conversion to 
Mahomodanism did take place. 

The only dispute is as to whether the 
formalities required by Mahomedan Liw 
for a valid marriape were observed. Ac- 
cording to the principles of ^lahomedaii 
Law by D. F. Mnlla, Ninth Rdibion, 
para. 196, it is essential to the validity 
of a marriage that there should be a pro- 
posal made by or on behalf of one of the 
parties to the marriage, and an acoep- 
tance of the proposal by or on behalf of 
tho other, in tho presence and hearing of 
two male, or one male and two female 
witnesses, who must be sane and adult 
Mahoraodans. The proposal and accep- 
tance must both be expressed at one 
meeting ; a proposal made at one meet- 
ing and an acceptance made at an- 
other meeting do nob constitute a valid 
marriage. It is admitted that no 
religious ceremony is necessary at all, 
and although it may be customary to 
call in a Moulvi for the purpose of cele- 
bration, it is not necessary to do so for 
the purpose of a valid marriage. In tho 
case of Khajah Hidayut Collah v. Rai 
Jan Khanam (l) the following passages 
from the work of Mr. Maonaughton on 
Mahomed in Liw are cited and apparently 
approved • 

" The Maboraedan lawyers carry this dis- 
tinction (that is against bastardizing) much 
further , thoy consider it tho legitimate 
roasoning to infer the oxiabenco of marriage 
from tho proof of cohabitation. None but 
children who are in tho stricteiit senye of the 
word spurious are considerod incapable of in- 
heriting the osbato of their putative father. 
Tho evidence of porsons who would in other 
oases, bo considered incompetent witnesses i'4 
admitted to prove wedlock, and in short, 
where by any possibility a marriage must bo 
presumed, the law will rather do so than 
bastardize the issue, and whether a marriage 
bo simply voidable or void ab-initio tho off- 
spring of it will he doomed ]ogitim.ito." 

It had nob been proved in that case 
that a ceremony of marriage had been 
gone through, bub it is nevertheless held 
that there had been a legal marriage. 

(1) [1341-46] 3 M.I.A. 293=6 W.R. 52 (P^.). 
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In the ease Habihur Rahman v. Altaf But the question as to the neoessity 


AH (2) their Lordships of the Privy 
Council remark, with reference to 
Mahomed an Law ■ 

" tbo term ''wife" necoasarily connotoa 
marriage, but as marriage may be constituted 
without any ceremonial, the existence of a 
marriage in any particular caae may be an 
open question. Direct proof may bo available, 
but if there be no such, indirect proof may 
Buflico." 

Their Lordships proceeded to point out 
that the presumption to be drawn from 
such indirect proof may he rebutted, but 
that unless and until it is rebutted, tho 
presumption must prevail. Tho question 
of Mahomed an Law of marriage was also 
considered by their Lordships of the 
Privy Council in the caso of Imambandi 
V Mutsadfli (n) In that case their 
Lordships found that the oral testimony 
regarding tho solemnization of marriage 
was unsatisfactory, but that the marri- 
age was nevertheless proved by the sub- 
sequent acknowledgment by the hus- 
band of the legitimacy of liis children, 
At p. 889 (of 45 Cal ) of the report the 
following passage occurs ■ 

" In the abiflnco of any statutory provision 
making compulaory tba registration of Maho- 
modan marriages, the Indian Courts, in case 
of a dispute as to the factum of a marriage, 
are usually left to discover or attempt to dis- 
cover the truth from a mass of oonflicting and 
often very unsatisfactory evidence of witnes- 
ses." 

There are a number of other oases in 
which the principle has been followed, 
that marriage between a husband and 
wife can be presumed from a long course 
of oohabitation and living together 
as husband and wife and from 
acknowledgment of the children as 
the leg.tl ohildren. In the ease of 
Ahlamdnnesm Bihi v. Mahomed Ilatem 
(4), the High Court of Calcutta held 
that as pointed out in Wilson’s Digest of 
Auglo-Mahomedan Law, although neither 
writing nor any religious ceremony is 
necessary to tho validity of a marriage 
contract ; 

" words uf proposal aud acceptauco must bg 
uttoTod by thn oontractiag parties or their 
agents in each other's prosonco and hearing 
and m tho prcaenco and hearing of two male 
or one male and two female witnopses, who 
must be sane and adult Moslems, andlthe whole 
transaction must be completed at one moot- 
ing." 

' (Tj A. I. R. 1922 P. C. 159=40“ Oal. 85(5^9 
I. A. 114 (P.C.). 

(3) A. I. U. (1918) P, 0. 11=45 Cal. 878=45 
I. A. 73 (P.C.). 

U) [1904] 31 Cal. 849=9 C. W. N. 705. 


for insisting on these requirements when 
there was strong evidence of subsequent 
living together as man and wife was not 
discussed Nor have I been able to find 
any case iu which it has been held that 
although a man and woman have been 
living together as husband and wife for a 
largo nnmber of years and have always 
treated each other as husband and wife! 
and have always been looked on as hus-i 
band and wife the marriage is invalid, if I 
in fact the proposal and its accep- 
tance has not talcen place in a formal 
manner. 

It is ah any rate quite clear from thei 
ruling that once proof lins been given, j 
such as has been given in this caso as toi 
oohabitation and repute, the burden is on 
the person who denies the marriage, to* 
prove that it did not take place. In the! 
present case there was no obstacle to the' 
marriage Can it therefore be held as 
proved on tho evidence that thoirequiro- 
inents of the Mahomedan Law as to offer 
and acceptance did not take place ? Ma 
Chit May herself says in this point that 
when the Moulvi came to tbo house Ma 
Shwe Baw and Ko Kusoof requested the 
Moulvi to convert her and then perform 
the marriage ceremony, according to 
Mahomedan Law : 

" Then I was oonvortod by the Moulvi. He 
also asked mo if I agreed to marry Dawood, 
Dawood and I had to reply thrice saying that I 
agreed to many Dawood. He (Dawood) was also 
asked if be agree to marry me and he had also 
to reply thrice tliat bo agreed to marry me. 
Then the Moulvi gave mo a cup of Sborbat 
Baying that it was "thetsayo." 

The Moulvi Forozorali himself has 
been called. He says that he converted 
Ma Chib May but denies that Dawood and 
Ma Chit May were legally married Ho 
does nob say what he means by saying 
that they wore nob legally married nor 
has he definitely denied that they formal- 
ly agreed to the marriage in the presence 
of witnesses and it may be that by a 
ceremony of marriage he had in mind 
some special rite such as would ordinari- 
ly be followed in suoh cases. It is diffi- 
cult to imagine a case in which the evi- 
dence of cohabitation and repute could ho 
stronger than in this case. Ma Chit 
May came to the house, and was formally 
converted to Mahomedanism. She was 
accepted by her mother-in-law and has 
admittedly been treated by her mother- 
in-law as the legally married wife of 
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Dawood ever diaoe, she and Dawood lived 
together a? husband and wife for nine 
years. It is admitted by the very rela- 
tives, who now ohallange the legitimacy 
of the marriage that she behaved in 
every way as a wife that she was 
looked on as a wife by them, that her 
children wore treated as Dawood’a 
children, and that they had no complaint 
whatsoever to mxke as to her conduct as 
a wife Her children are quite clearly 
treated as Dawood'a children, and the 
evidence to rebut the presumption aris- 
ing on the circamstancos would have to 
be very strong indeed, before the Court 
could come to a conclusion "bastardiz- 
ing'’ the issue. 

[t must bo remomberod that the mar- 
riage is allegol to have taken place some 
nine or ten years before the witnesses 
gave evidonca and the production of oral 
uvidenoe as to what took place would be 
a matter of great dilliculty. In the cir- 
cumstances I am not aatished that it has 
been proved aubst inti illy that the ro- 
quii'ernouts of the Mahomedau Ijaw as to 
proposal and acceptance were nob satis- 
fied ill the present case. I therefore 
hold that Ma Chib May was legally mar- 
ried to Dawood, Lind that her children 
are legitimate. It is suggested on behalf 
of the respondent that even if this be so, 
Ma Shwo Baw is nevertheless an heir 
under the Mahoniedan Law That would 
lappear to be correct, but in none of the 
oases lias Mi Shwe Baw’s claim over 
been based on her right as one of the 
several heirs. In the first case, aha has 
sued to have a deed of sale by Mi Chit 
May of property which belonged to 
Dawood, set aside. Her case as set forth 
in her plaint was that Ma Chit May was 
not married to Dawood, and had no right 
whatsoever to transfer the property. It 
may he that Ma Cit Miy had no power 
to transfer the rights of lier minor 
children and it may also be that the 
transfer would he subject to the claims 
of Ma Rli we Baw as one of tlia heirs of 
the estate. But these were points 
which were not raised in the lower 
Courts. Ma Shwo Raw's suit was dis- 
missed by the trial Court. Although 
there was appeal in the District Court, 
the appeal was not taken on those 
grounds. That Ma Shwc Biw was not 
entitled to a caneollation of the register- 
ed deed is clear. The suit was based on 
the claim that Ma Chit May was not 


entitled to deal with the property at all 
and that the deed was wholly void. I 
am not satisfied that there is sufficient 
reason for allowing Ma Shwe Baw to 
raise a fresh ease in this appeal 

As regards the other two cases, in one 
of them, Ma Shwo Baw sues for posses- 
sion of certain jewellery. This claim of 
hers must obviously fail on the 'finding 
that Ml Chit May was the wife of 
Dawood The third caao is a suit by Ma 
Chib May and her children against Ma 
Shwe Baw for recovery of household 
furniture and clothings. Those proper- 
ties were apparently in the possession of 
Ml Chit May anti lier children after her 
husband's death, and have since reached 
the possession ol Ma Shwo Biw bociuso 
^la Chib May went into her house to 
live and book the properties with her 
She and her children are merely suing 
for properties which they allege have 
been wrongfully taken from their posses- 
sion by Ml Sliwe Biw. In this case 
also it was nover suggested in either of 
the lower Courts that oven if Ma Chit 
May were tlie wife of Dawood, the suit 
must fail hooauso Mi Shwe Baw was also 
an heir, and hero too, I do not see sulli- 
cionb reason for allowing a fresh case to 
bo made in this Court. The result is I 
allow all those appeals and I sot aside the 
decree of the District Court in each case, 
and restore that of the trial Court in 
each case. The respondent will pay the 
costs of the .ippellanti in all three 
Courts 

r.N./n.K. Ordcj accordingly. 
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Maung Ba, J. 

Ma II pan and others — Appellants. 

V 

MdNgn'e Sa and another — Respon- 
dents. 

Special Second Appeal No. 265 of 
192*3, Decided on Ist Miy 1929. 

Baddhiil Law (Burmeie) — Succeiiion — 
Penon marrying lecond wife on death of 
first — But divorcing aecond and marrying 
third — He had children by first End third 
wives only — He had also divorced third wife 
— Suit after person's death by children by 
Ihird wife against children by first wife 
for share in first wife’s inherited property 
— Children by first wife are entitled to 
3/4th and children by third to l/4th share. 

IE a poraoa lias moTO wivGH than ono, pro- 
porby inhoribed by ouo of tho wives duimg 
marriage, lE still m oxistciioa at the death 
oE the husband and wife, descends to tho 
children by that wife and the children by 
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the other wivoa oan lay no claim to suc- 
ceed to it. But this rule does not apply where 
,a person marries wives in succession after 
death or divorce of his former wife. 

On the death of his first wife a person 
married a second wife. He divorced his 
second wifo and married third. He had 
children by his first and third wives and 
no children by his second wife. He divorced 
the third wife also but her children lived 
with hnn. After the person’s death the 
children by third wife sued children by first 
wife for a share in the inherited property of 
the first wifo. 

Held . that the rule of partition to be ap- 
plied was the ordinary rule applicable to 
partition between children of didorent wives 
and that the children by the first wife woro 
entitled to S/ith share and the children by 
third wife to l/4th sharo ; 1. 72. fj. 7i. 

i2J, Uff. Li* dU C 

Chan — for Appellants. 

K. G. Bose — for Respondents 

Judgment — U Teik Lon, a Burman 
Buddhist, married three wives m suc- 
cession. His lirst wife was Ma Pa 
and by her be had four children (pre- 
sent appellants). On her death he mar- 
ried Ma Kyning but ho divorced her and 
married Ma Paw U. He had no children 
by the second wife but he had two child- 
ren (present respondents) by the third 
wife. He divorced Ma Paw U also bub 
her children remained behind with their 
father. About 13 years afterwards ha 
died leaviug children by the first and 
third wives A piece of paddy land was 
acquired during the first marriage. Res- 
pondents claimed a half sliai-e in that 
property The Sub-Divisional Judge of 
Pyinmana gave them two-fifths and the 
District Judge of Pyinmana on appeal 
reduced it to one-third. Appellants now 
contend that respondents are not entitled 
to any share in that property as it was 
the property inherited by their mother 
during her converture with U Teik Lon. 
Both the lower Courts have referred to 
the property simply as the property ac- 
quired during the first marriage but they 
have not considered how it was acquired 
Appellants in their written statement 
clearly stated that it was the inherited 
property of their mother. I find that 
appellants also tendered evidence to that 
elleob. That evidence has in no way 
been rebutted. I will, therefore, hold 
that it was the inherited property of 
the first wife who was the mother of the 
appellants. 

In an Upper Burma ease Ma Kin v 
KinKtn (l), Mr, Brown as Judicial 

(1) A. 1, K. 1U21 U. B. 2^1 UT^/R. 11^ 


Commissioner held that where a Burman 
Buddhist husband has had more wives 
than one, property inherited by one of 
the wives during marriage if still in 
existence at the death of the husbandj 
and wife, descends to the children byl 
that wife, and the child len by other! 
wives can lay no olaiin to succeed to it.j 

That rule of law applies to a easel 
where a Burman Buddhist husband has| 
more than one wife at the same time i 
An extract from the Manugye in S. 207,: 
of Kinwun Mingyi’s Digest reads ; 

“ Tho rulo of partition among aoveral 
wives who live in the same house and oat 
out of tho same dish with tho husband shall 
apply, mutatn mutandis to partition among 
their sons. So says HlsIii Mann.” 

As regards the rulo of partition among 
such wives extract in S. 28G of the same 
Digest roads : 

” Several wives livo together in the sanii> 
house and cat out of the same dish with the^ 
husband. Hath of them shall retain the 
property brought by her to the marriage or 
tho property acquired by inheritance from 
her parents subsequent to the marriage or 
tho propoiby given her by the husband as a 
marriage portion.” 

In the present case the second wife 
was married after the death of the first 
and the third was married after the di- 
vorce of the second. The deceased did 
not have the three wives at the same 
time. When the appellants’ mother 
died, their father became lier heir sub- 
ject to the claim of an orasa daughter, 
if any. There appears to have been no 
such orasa daughter. On his remarriage 
the atet children became entitled to 
their mother's share It would be two- 
thirds. That right lapsed after 12 years. 
When the father died a fresh cause of 
action arose and the rule of partition to 
be applied is the ordinary rule ap- 
plicable to partition between ohildren 
of different marriages. S 7 Book 10 of 
Manugye says : 

'* If the father had property at the time 
of hi9 marriage and tho second wife nono 
and if nono has been acquired during their 
marriage, let tha property bo divided into 
four shares ; let the son of tho first mar- 
riage havo three, and the son of the second 
ono sharu”. 

It follows that appellants should 
get three-fourths and respondents one- 
fourth. The decree of the District Court 
will be modified by reducing respon- 
dents' share to one-fourth. Bach party 
to bear its own costs 

p.N./n.K. 


Decree modified- 
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Cahb, J. 

A. M. Malumiar & Co , — Appellants. 

V. 

Finlay Fleming & Co. — Respondents. 
Criminal Appeal No 163 of 1928, 
Decided on 6th February 1929, from 
order of Western Sub-Divl. Magistrate, 
Rangoon, in Criminal Regular Trial No. 
442 (yf 1927. 

(a) Penal Code, S, 482 — Test for deter- 
mining infringement of trade-mark — No 
person shown to be misled — Prominent and 
substantial portion of both marks not same 
— Trade-marks called by same name by 
same only — No offence held to be com- 
mitted. 

Tho proper bcifi in ease of an inf ringcmon!; 
of a trade-mark is whether the " got up " of 
tho defendant’s goods is likoly to deceive a 
purchaser who is acqaainted with the plaiii- 
tifi’s “ got up " buu trusts to his mamory. It 
is to bo assumed that tho purchaser will look 
fairly at the goods without distiuguishing fea- 
tures being coucoalod aud the Court must 
also have regard to the class of purchaser by 
whom the goods would normally be bought: 
8 L. n. R 561, Rel. on. [P .HI 0 1] 

In a prosecution under 3. 482, looking at 
the two marks together, it could be most em- 
phatically said not only that no person sooing 
the Gwo side by side would coufuse tho one 
with tho other, but also that no person, who 
had seen one of the marks and retained tho 
slightest recollection of what it looked like, 
could by any possibility mistake the other for 
it, HOT was it suggested that thero was any- 
thing in the appearance of the two marks 
to lead to confusion. There was no evidence 
to show that any person had m fact been de- 
ceived aud had been led to purchase the goods 
of tho accused believing them to be the mer- 
chandiso of the complainant. Any promi- 
nent and substantial part of the complain- 
ant’s trade-mark did not appear as a promi- 
nent and substantial part of the acoused’s 
trade-mark. The evidence though perhaps 
sufficient to show that some people may call 
the accused’s trado-mark by tho same name as 
that of tho complainant, was not sufficient to 
show that every one wonld do so nor that 
the mark of accused must inevitably lead to 
the attribution to their goods the same name 
as that of the complainant’s, 

lltlil-. that the complainants had not made 
out a good case for protection and the accused 
must be acquitted: Ca5f,v, Referred). 

[P 349 C 2] 

(b) Penal Code, S. 482 — Intent to defraud 
ii neceiiary ingredient — Intention ii presu- 
med when trade-mark false — Burden of pro- 
ving absence of intention is upon accused — 
Burden whether discharged depends upon 
consideration of whole evidence. 

On the wording of S. 482 an intent to de- 
fraud is an ingredient of the oHonco, but, 
when it has been proved that a trade-mark ia 
a false trade-mark, then, it is to be presumed 

1929 E/44 


that the accused person had that intent un- 
less and until he rebuts the presumption 
when the accused person is entitled to an 
acquittal. The burden of proving the absence 
of such intent is upon the accused, but the 
question whether that burden has been dis- 
charged must be answered on a consideration 
of the whole of the evidence in the case: 
A, I. R, 1029 Rang. 322, /Ois?. from, 

[P 331 0 2} 

Father — for Appellants. 

McDonnell — for Respondents. 

Judgment. — Tho appellant has been 
convicted under S. 482, 1. P. C. of using a 
false trade-mark, and has been fined 
Rs. 750. Before dealing with the facts 
of the present case, I think it is desirable 
to refer to an earlier case in which the 
^lanager of R. E. Mohammad Kassim Sc 
Co., was convicted under tho same sec- 
tion by the District Magistrate of Ran- 
goon on the complaint of The Trading 
Go , (late Ilegt k Co.). The conviction 
in that case was upheld by Otter, J., in 
Fakir Mahomed v Emperor (l). 

In that case the complainants had for 
many years been using a trade-mark on 
blankets, consisting of a crown enclosed 
in a double oval The accused had re- 
cently put on the market blankets of a 
somowhat similar kind bearing a trade- 
mark representing a Fez. The original 
trade-marks are not now to be found on 
the trial record of that case, but have 
been shown to me by Mr. McDonnell 
who appeared for the complainants both 
in that case and in this. Thero was to 
my mind a fair degree of similarity in 
tho get up of the marks in that case. 
Both were in black' in both cases the 
central device was enclosed in a double 
oval, and the only essential difference 
was in the device itself. 

It was found, on the evidence in that 
case, that Hegt Si Co ’s mark, which was, 
in fact, a Crown, was known in the mar- 
ket in Hindustani as the ' topee" mark, 
and in Burmese as the “ oktok " mark. 
The natural consequence of the intro- 
duction of the accused’s mark would be 
that it would be called by its proper 
name, that is, in Ilindustiani " topee," 
and in Burmese " oktok." The trying 
Magistrate camo to the conclusion that 
the result of this was that the accused’s 
mark was reasonably calculated to cause 
it to be believed that the accused’s blan- 
kets were, in fact, the merchandise of 
Hegt & Co. 

( 1 ) A“ irR. l92^Rang7Y22^9^9 Cr.'o. 493 
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ComlDg now bo the 'present case, it is 
desirable to look first at the two marks 
in question. In this case the merchan- 
dise dealt in by both parties is cotton 
longyis of a cheap quality Those of the 
oomplaiuants are machine woven and 
those of the accused are hand woven. 
There are certain external similarities 
between the two marks now in question. 
Both are rectangular in shape both have 
a margin round the inner rectangle in 
which there is lettering, and both repre- 
sent articles which are, or may be, worn 
on the head There, so far as I can see, 
the resemblance ceases 

The complainant’s mark is one of the 
class of highly coloured and glazed trade- 
marks which are very common. It has 
an outer margin of pink The inner 
margin has decorations at the corners. 
The lettering in it is black At the top 
and bottom are the name of the firm. 

Finlay, Fleming k Co.," and the word 

Rangoon.” On one aide there is black 
lettering in Burmese and on other aide 
there is black lettering in what I take 
to be Urdu and Chinese. The inner rec- 
tangle has floral decorations at the cor- 
ners. Its ground work is dark red on 
which is represented a " fez ” in gold. 
On the aide of the " fez ” are a star and 
■orescent in white. 

The appellant’s mark is very dissimi- 
lar. It has no ground colour at all, The 
lettering in the margin between the 
inner and outer rectangles is in red and 
is all in English. It merely gives the 
name of the firm with the word * Ran- 
goon ” at the bottom. On the right- 
hand side is the address of the firm 

312-13 S.IL Bazaar;’, and on the left 
the words " best quality ” In the centre 
is a neat representation of a Crown in 
gold, with straight lines radiating from 
the lower half of it. There are two stars 
in the body of the Crown, which is sur- 
mounted by a similar third star. 

It has not throughout the case been 
suggested that the presence of a star or 
stars in each of the two marks gives any 
cause for complaint. I may add, although 
the “ fez ” in the one case and the 
" Crown ” in the other are both repre- 
sented in gold, yet, the gold in the two 
cases is very different in appearance, 
Looking at the two marks together, it 
can be most emphatically said not only 
that no person seeing the two side by 
side would confuse the one with the 


other, but also that no person, who had 
seen one of the marks and retained the 
slightest recollection of what .it looked 
like, could by any possibility mistake 
the other one for it. It has not, in fact, 
been suggested that there is anything in 
the appearance of the two marks to lead 
to confusion. 

The complainant’s case is that his 
mark is known as the topae" or okbok” 
mark, and that tha appellant's mark, 
although it does not, in fact, represent 
either a ' topee ’ or an " oktok," is 
likely to be known by those names in the 
market, and has, in fact, become known 
by thoso marks Tlie prosecution is, in 
fact, based on E E- Mohammad Kas~ 
sim's case (j), which [ have alvead men- 
tioned. Coming now to the evidence, I 
will first say what evidence there is nob. 

There is the evidence of Mr Forrester 
of the complainant firm that his firm has 
been using his mark nob only on those 
quality longyis bub 'on pieoogoods gene- 
rally for a long period of years lie does 
not know, in fact, when the accused’s 
mark was first introduced iuLo the mar- 
ket He does nob himself say nor does 
any other witness, that the complain- 
ant’s longyis sold under this mark have 
attained any considerable reputation for 
quality, nor is there any evidence that 
the use of the appellant’s mark on lon- 
gyis has led to any decrease in the com- 
plainant’s business There is no evi- 
dence, indeed, no attempt to produce evi- 
dence, to show that any person has, in 
fact, been deceived, and has been led to 
purchase the appellant's longyis bsliev- 
ing them to bo the merchandise of the 
complainant. The complainant exami- 
ned altogether seventeen witnesses, the 
main effect of whose evidence is that, 
in the case of Hegb k Co.’s “ Crown 
mark on blankets and one or two other 
marks, the marks are, in fact, known by 
dealers in the bazaar as the “ topee” 
or oktok ” mark 

Thera is also a certain amount of evi- 
dence that the accused’s mark is also 
known by those names. Perhaps wit- 
ness 8, Maung Po Thaw, may be refer- 
red to in a little more detail. He says 
that once the witness, Moosa, came to 
him with the witness, Sultan Sahib, and 
asked if he had any longyis with the 
“ oktok tazeik,” He had some with the 
appellant’s mark (Ex. 1), and showed 
these longyis to them. He is supported 
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ia this by Moosa bub not by Sultan 
Sahib, who says nothing on this subject 
at all, and it is to be noted that Moosa 
is the Bazaar Clerk of the complainant 
firm and has admittedlly been seeking for 
evidence for them in this case. Maung 
Po Thaw himself says that, if people 
asked for ** taraphn ” (that is the cor- 
rect Burmese word for “Crown”), he 
would show them Ex 1, but he adds 
thyt no one has asked for it. He 
says also that, if people asked for the 
“ oktok ” mark, he would show Ex 1, 
also. Tie does nob now sell the com- 
plainant's goods, bub formerly he used 
to do so and, if, when ho was do- 
ing so, anyone had asked for the 
“ oktok " mark, ho would have shown 
them the complainant’s longyis and not 
the appellant’s. In other words, not 
stocking what is properly known as tho 
“ oktok ” raarlc, he would show them 
longyis bearing tho “Crown" mark, 
which he actually had in stock. That. 
I think, is what one would expect any 
shop-keeper to do. Nob having what 
tho customer asked for, he would natu- 
rally try to get the customer to buy 
what he had The witness, however, 
does nob givo any oonoreto case in which 
he showed tho appellant’s longyis to a 
customer except that of Moosa. 

For the defence there are some fifteen 
witnesses, most of whom are dealers in 
different kinds of goods which are sold 
with a trade-mark depicting a Crown. 

The first witness speaks of woollen 
goods, others of ready made shirts, of 
voile, of face powder, of aluminium 
goods, of nails and corrugated iron, of 
soap, of butter, of lace and of olobh, all 
sold with ' Grown ’’ trade marks. They 
say that these marks are known in 
Hindustani as “ taj ” and in Burmese 
as “ taraphu, ” and in one or two cases 
that occasionally the marks might be 
referred to by the words ‘ topee ’’ or 
"oktok.” 

Defence witness 6 ia a Chinese trader 
of Thaton. He says that he sells 
longyis with both the complainant’s 
and the appellant’s mark, and that 
the complainant’s mark is known in 
Burmese as "oktok” and in Ilindu- 
stani as ' topee, ” while the appellant's 
mark is called ” taraphu ” by Burmese 
customers and “ taj ” by Indian 
customers. Witness 8, Ba 0, is a 
trader at Moulmeingyun, who sells 
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longyis with the appellant’s marks. This 
witness perhaps is not very reliable. 

Witness 9, Maung Ba Tin, is 
also a trader at Moulmeingyun. He 
says that he sells longyis with the 
mark Ex. 1, which is known as “ tara- 
phu " mark. Tho total effect of the 
evidence seems to me to bo that, al- 
though the appellant’s mark would pro- 
perly be known m Hindustani as the 
‘ ta] ” mark and in Burmese as the 
“ Taraphu, " there are some people who 
would refer to it as, in Hindustani the 
' topee ” mark and and in Burmese the 
“ oktok ” mark But I think that 
the dofencG does succeed in sliowing 
that there are very many Grown 
marks in use, winch are generally called 
by their proper name. 

The whole question is whether, on 
this evidence, it can bo hold that the 
use of the appellant’s marie is reason- 
ably calculated to cause it to he be- 
lieved that his goods are, in fact, the 
merchandise of the complainant's : and, 
in view of the extreme difference bet- 
ween the two marks, as already described 
this question if it is to bo answered in 
the affirmative, can be so answered only 
on the finding that purchasers are likely 
to be deceived by the mark being though 
quite incorrectly, referred to by the 
same name name as the complainant’s 
mark. I have been referred to a very 
large number of reported cases, all of 
which 1 have examined, but I do not 
propose to refer to all of thorn. I think 
wo can at ouce rule out of consideration 
all cases in which it was held that there 
was such similarity between the two 
marks that purchasers would reasonably 
be deceived. 

The first case quoted, and the one on 
which tho complainants mostly rely, is 
tho case of Seivo v. Provcrende (2). In 
view of the fact that such great reliance 
ia placed on this case, I think it desira- 
ble to give somewhat lengthy extracts 
from it. In his judgment the Lord 
Chancellor, Lord Granworth, said : (pp> 
196-197). 

" It ia obvioiia that, in theso oabos, quoa- 
tions of considGrable nicoty may aiiao aa to 
'whether the mark adopted by one trader is 
or is not the same as that previously used 
by another trader coinplai o mg of its illegal 
use, and it is hardly necossary to say that 
in order to entitle a party to relief, it is by 

(2) [18)6] 1 Ch. 192-14 W. R. 357=14 L 
T. 3H— li Jur. (n. s.) 215. 
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uo moans necosaary that thore should be 
absolute identity. What degree of resem- 
blance la necessary from the nature of things 
is a matter incapable of definition a priori. 
All that Courts of Justice oan do is to say 
that no trader can adopt a trade-mark so 
resembling that of a rival, as that ordinary 
purchasers, purchasing with ordinary caution 
are likely to be misled. It would be a mis- 
take, however, to suppose that the resem- 
blance must be such as would deceive per- 
sons who should See the two marks placed 
side by side. The rule so re-stricted would 
be of no prictical use. 

If a purchaser looking at the article offered 
to him would naturally bo led, from the 
mark impressed on it, to suppose it to be the 
production of the rival manufacturer, and 
would purchase it in that belief, the Court 
considers the use of such a mark to be 
fraudulent. Bub I go further. 1 do not 
consider the aobual physical resemblaaco of 
the two marks to be the sole question for 
consideration. If the goods of a manufac- 
turer have from the maik or device he has 
used, become known in the market by a 
particular name 1 think that the adoption by 
a rival trader of any mark which will cause 
hiB goods to bear the same name in the mar- 
kec, may be as muoh a violation of the rights 
of that rival as the actual copy of hia device. 
It is mainly on this ground that 1 have come 
to the conclusion that the decision of the 
Vica-ChancolloL in the present case was cor- 
rect, 

Ever since the year 1843, the plaintiff 
Baion Saixo, had caused his casks to be 
stamped with his coronat and the word 
*' seixo, " and the evidence shows that his 
wines had thus aequirod m the market the 
name of " Crown Soixo wine. ’* When, 
tharofore, the defendant.^, in the year 
15G2, adopted as their device a coronet, 
with the words *' Seixo do Cima ", 
moaning ‘Upper Soiio,' below it, the conse- 
quence was almost inevitable that persons 
with only the ordinary knowledge of the us- 
ages of the wine trade from Oporto would sup- 
pose that, in purchasing a cask of wine so 
marked, they weie purchasing what was gene- 
rally known in tho market as ‘Crown Seixo 
wine.' The present case la thus brought dis- 
tinctly within the principle on which all thG.Be 
cases rest. Tho plaintiff had adopted a device 
or trade-mark which had caused his wines to 
obtain celebrity under a name descriptive of 
that trade-mark The defendants have adopted 
a trade-mark which oould not fail to lead 
purGha.sers to attribute to the wines so marked 
tho same name as that iind^r which the plain- 
tiff's wines were known, and so bo believe that 
in purchasing thorn they would be purchasing 
tho wines of the plaintiff, Against tho use of 
«uoh a trade-mark the plaintiff has, I think, a 
right to have the injunction of this Court." 

The parts of this judgment that are 
mainly relied upon are where the Lord 
Chancellor said ; 

'‘I do not Gonsider the actual physical re- 
^emblanoe of the two marks to be the sole 

uestion for oonBideratlon," 


and whore in the next following sentence 
he said : 

that the adoption by a rival 
trader of any mark which will cause hia goods 
to bear the same name in the market, may be 
as much a violation of the rights of that 
rival as the actual copy of hia device * * 

I wish to lay stress on these two sen- 
tences and on the words “sole” and ‘'may 
be.’* It is quite obvious that the Lord 
Chancellor did not go so far as to lay 
down the proposition that the physical 
resemblance between tho two marks was 
not to be taken into consideration at all, 
nor did he lay down the proposition that 
the fact that one mark might in the mar- 
ket be known under the same name as 
another necessarily was a violation of the 
rights of the owner of the first mark. It 
seems to me quite clear that there is a 
very great distinction between that ease 
and the one now before me. The whole 
of that case, as reported in the judgment, 
really turned on the use of the word 
‘ seixo,” which had been used by the 
plaintiff for many years as descriptive of 
his wines and apparently had not, in 
England at any rate, been used as des- 
criptive of anyone elae’s wines until the 
defendant used it for his. That, of course, 
was not an Pjogliah word and, therefore, 
not in common use, and I think that it 
would be an unwarrantable extension of 
the principle laid down in this judgment 
to apply it to the use of names of com- 
mon articles, such as hats, or of articles 
which, in pictorial representation at any 
rate, are exceedingly common, such as 
"Crowns ” 

I wish also to quote the concluding 
portion of the Lori Chancellor's judg- 
ment (pp. 198-199) : 

“ Tho defendants rested their argument la 
part on the case of Leather Cloth Co. v. Ame}i- 
frtn heather Cloth Co. (.8), But the facts of that 
case boar no resemblance to tbo present. 
There, both p.irtios, plaintiffs and defendants, 
wore manufacturing and dealing in the same 
article, known in the market as American 
Leather Cloth , neither party had an exclu- 
sive right to that name, and the plaintiffs had 
not acquired any partioular name for their 
Amonoan Cloth, unless indeed the name of 
Crockett & Go., the persons from whom they 
had purchased their business, could be so oon- 
Biderod. But no one, looking at tho defendants' 
trade-mark, could be led to suppose ho was 
purchasing goods from what was originally 
Crockett’s manufactory. Unless a purohasor 
could be deceived by the similarity of the 

(3) [1865] 11 II.L.G. 523=*11 Jur. (n.s.) 613= 
G N.R. 209=13 W.R. 973=a35 L.J. Ch. 53 
=.12L.T. 742. 



1929 Malumiar k Co v. Finlay Fleming k Co. (Carr. J.) Rangoon 349 


trade-markB, he oould not be dooeivod at all, 
and the House oE Lords thought that the two 
trade-marks ^yere so diflorent that no one 
could suppose them the same. This case, 
thereEore, aQorda no support to the defen- 
dants. In order to assimilate that case to the 
present we must suppose that the plaintiffs 
there had so marked thoir goods with the 
name of 'Crockett' as to have obtained for it 
in the market the name of 'Grookets' 'Ameri- 
can Leather Cloth,' aud then that the defen- 
dants had adopted a devico which would lead 
purchasers to suppose that their cloth was not 
merely American Leather Cloth, which it was, 
but Crockett's American Leather Cloth, which 
It was not," 

lb seems bo me bhab bhe case referred 
to in this oxbracb is much more similar 
to the preseab case than is bhe case of 
Seixo V. Provezende (2) ibself. The next 
case is thab of Cope v. Evan^ (4). In 
thab case ib was found bhab bhe defen- 
dant’s brade-mark was nob such an iini- 
tabion of bhe plainbiff’s brade-mark as, in 
the opinion of bhe Gourb, made decepbion 
probable. Ib is evidenb from the reporb 
thab bhe bwo marks in quesbion were 
cerbainly much leas ditferenb bhan bhoae 
in quesbion in bhe case before me. 

In bhe following passage from the 
learned Vioe-Chancellor’a judgmenb ib 
would seem bhab, if bhe two brade-marks 
in dispubo are nob so similar bhab bhe 
Courb considers the difference unsub- 
stantial, bhe plaintiff must prove bo the 
satisfaction of the Court that its intor- 
vention is required to proteeb the plain- 
tiff from the defendant’s goods being 
taken for his (p. Ill) ; 

"lu cases whore it appears thab defendants 
have adopted a plaiatifl’.<i trade-mark, and it 
is proved that defendants' object in doing so 
was to pass o9 tboir own goods as those of 
the plaiutiQ, the Court will, without further 
inquiry, restraiu the defendants, and it will 
also do so where there has been such adoption, 
although proof of the dofendanba’ object be 
wanting, if it appear that any one has in fact 
been thereby induced to buy the defendants' 
goods as being tho goods of the plaintill. In 
the absenoo of proof of such object and of such 
deoeption, if the two trade-marks are not to 
the eye of tho Court either altogether identi- 
oal, or so similar that the Court considers tho 
difference unsubstantial, the plaintiff must 
make out to the satisfaction of tho Court that 
its intervention is required to protect tbo 
plaintiff from tbo defeudaats' goods being 
taken for his (plaintiff's). For the plaintiff to 
say that his name or mark is to be found on 
the defendants’ goods is not suffioieut Thus, 
in the case of Bt adbu] y v. Evans^ in which 
the proprietors of Punch sought uniuooess- 
fully to restrain the sale of a weekly publi- 
cation which had adopted the name of Punch 

(4) [1874] 10 Eq. 133=22 W.R. 450=30 L.T. 

292. 


and Judy, the Court, looking at the twol 
publications, aud considociug thab the 
later publication would not bo taken by! 
purchasers for tho earlier ono, refused to in i 
terfere. The two woro so dissimilar in ap-| 
pearanco, that, whether the two publications 
were seen side by side or were suou separately 
the one would nob bo taken for the other." 

Applying that te&b to the present case, 

I find it exceedingly diHiculb to holdi 
that the complainants in the presenh 
case have made out a good case for pro-' 
taction. The Vice-Chancellor in his 
judgment discussed the case of Seixo v. 
Provezende (2), and said p 150 ■ 

"Lord Cranworth hero says that if tho rival 
trader adopts a mark which will cause his 
goods to bear the same name in the market, 
this may be a violation. He then proceeds to 
examine the case b3fore him, and says that, 
Ehc mark being adopted, the oonsequenco was 
almost Inevitable that persons would suppose 
that in purchasing a cask of the defendant's 
wine they were purchasing that of tho plain- 
tiff, that the defendant’s mark could not fail 
to lead purchasers to attribute to the wines so 
marked the same name as thab under which 
the plaintiff’s wines were known. Have the 
plaintiffs in the present case shown that the 
defendant’s user of their mark will oause 
their goods to be taken for tho plaintiffs’? 
Will it be the inevitable consequence of the 
use by the defendants of their mark that pur- 
chasers in purchasing the defendants' cigars 
will boliovo that they are purchasing the 
pUiubiffit’ ^ Is ib true bhab the dofeudauts’ 
mark cannot fail to attribute to their goods 
the same name as is used by the plaintiffs' ? 
Upon the ovidonoe in this case I answer all 
these questions in the negative." 

Putting to oneself the questions whioh| 
the Vice-Chancellor there set out, it| 
seems to mo thab, on the facts of thej 
preseab case, it is very dilhcult tO| 
answer either of them in the afVirmative 1 
Tho evidence is perhaps sufficient to| 
show that some people may call the ap-| 
pollaut’s trade-mark by the same namej 
as that of the complainant, bub 1 am cer-' 
tainly nob satisfied that every one would 
do BO, or that tho use of bhe appellant’s 
mark cannot fail to have this effect. 

The next case quoted is that of li J ohn~ 
ston k Co. v. Archibald Orr Ewing k Co. 
(5). I do not think it is necessary to 
discuss this case, the facts of which aie so 
entiioly difforont from those of the case 
before me as to make ib useless as an 
authority I would, however, quote the 
following extract from Lord Blackburn's 
judgment (pp 228 and 229) ' 

"I think the true guide is given by Lord 
Kingsdown in tho Lecithft Ch^th Co, Eld. v. 
Aine) lean Leather Cloth-Co. (3), at 538 where 
be says: 'The fundamental r ule is thab ona 

" (5r [1991] 7 A, C. 219. 
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man bas no ngbt to pub off his goods for sale 

tbo goods of a rival trader; and he cannot 
therefore, in the langua?Q of Lord Langdale 
in the case of Vei rij v- Truefit (6), bo al- 
lowed to UBo names, marks, letters or other 
indicia by which he may induce purchaaera 
to behove that tbo goods which he is 
selling are the manufacture of another per- 
son. Then ho proceeds to aay what be 
thinks any person is at perfect liberty fco do, 
and adds, speaking of tbo particular case 
Tjfathrr Cloth Co, htd, v. Amerunn fjeather 
Cloth Co. Ltd. (3) at p, 539 . On the other hand 
they bad no right directly or indirectly to 
represent that the article which they sold was 
manufactured by Crocketts or by any person 
to whom CrockeUa had assigned their busi- 
ness or their rights. They had no right to do 
this either by positive atateiTipnt or by adopt- 
ing the trade-mark of Crocketts & Go., or of 
the plaintiffs to uhom Crocketts bad as- 
signed it, or by using a trade-mark so nearly 
resembling that of the plaintiffs as to be cal- 
culated to mislead incautious purchasers. 
These being, as I conceive, the riglits of the 
dofoiid.ant.s and the limit of those rights, what 
IS it that they have actually done and lu 
what respect have they lu fringed the rights of 
the plaintiffs V That depends upon the ques- 
tion how far the defendants’ trade-mark 
bears such a rasemblance to that of the plain- 
tiffs’ as to be calculated to mislead incautious 
purchasers. That, 1 epprehend, is precisely 
the questiou which is to bo asked hero In 
the case from which I have been citing that 
qnosciori was answered in favour of the de- 
fendants, in the present case I think it mu.st 
be aDswored in favour of the plaintiffs.” 

And tho following from the ]udgmenb 
of Ijord Watson (p. 231). 

"When a prominent and a substantial part 
of a long and well known trade-mark, denot- 
ing the mauufacturo of a particular firm, ap- 
pears as a prominont and substantial p.art of 
a rival, it seems reasonable to anticipate that 
the goods of the latter may be mistaken for, or 
sold as, tho manufacture of the firm to which 
the older trade-mark' belongs.” 

I give this latter extract because it is 
quoted by the Magistrate in bis judg- 
ment in this case, but it seems to me 
that it is nob relevant to the present 
ease at all. It is impossible to say in 
this case that any prominent and sub- 
stantial part of the complainant's trade- 
mark appears as a prominent and sub- 
stantial part of the appellant's trade- 
mark- 

The next case to which 1 wish to refer 
is that of Payton & Co . Ltd v. Snelling 
Lawpard. & Go,, Ltd, (7) and, in parti- 
cular 1 wish to refer to the following 
passage in the judgment of Lord Justice 
Eomer (p 57, Lines 19 — 29): 

“It seoma to be a sort of popular notion of 
(G) [184:2] G Beav. GG. 

(7) [1901] 17 R. P. C. 48 and 628=-(1901) 

A. C. 303=70 L. J. Oh. 644=85 L. T, 287 


Bome witnoSBOB that 'in considering whether 
cuatomera are likely to be deceived, you ar^ 
to consider the case of an ignorant customer 
who knows nothing about, or very little^ 
about tho subject of the action. That is » 
great mistake. Tho kind of customer that’ 
the Courts ought to think of in these cases is 
the customer who knows tho distiDguishing 
charactei istics of the plaintiff's goods, those 
characteristics which distinguish his goode 
from other goods on the market so far as re- 
lates to general characteristics. The cu.s*- 
tomor must bo one knowing who, what i» 
fairly common to tho trade, knows of the 
plaintiff's goods by reason of those distin- 
guishing cbaractoListirs. If he does not know 
that, he is not a customer whoso views can 
properly, or will ba, regarded by this Court.” 

This judgment of Romer, L J., was 
expressly approved by Lord Macnaghteii 
in tho House of Lords at p. 635 of the 
report of the appeal (in tho samo Volume 
of tho It- P C ), and it was also quoted 
with approval by Kekewich, J., in Alaska 
Packers' Association v. Crocks & Co (3). 

In the cage of Tatcm & Co,, Ltd. v^ 
Gaumant Co,, Ltd (9) it wag held by the 
Court of Appeal that tho defendant’s trade- 
mark was nob an infringement of that of 
the plaintiU, although both contained re- 
pregenbations of a black cat and were 
applied fco the same kind of goodg. Obvi- 
ously, there was a muoh greater resemb- 
lance between the trade-marks in that 
case than in the one now before me. In 
tho case of Wilkinson v. Griffith (10), it 
is evident that there was considerable 
evidence of actual intent to defraud, and 
the similarity between the marks in 
question was at any rato sufficient to put 
it in a different class from the present 
case. 

A number of Indian cases have also been 
cited, but I. do not think that any of 
them is of any assistance, except perhaps 
Emperor \, Bakarullah Malik \ll.) which 
was a criminal case coming under the 
same section as the present case, and in 
which the Court held, on what seems to 
mo a very much stronger case than the 
present one, that the conviction could 
not be upheld. I come now to certain 
Burma oases: Emperor v, Po Saing (12). 
That was a case iu which the accused 
had been selling kerosino oil in tins of 
the Burma Oil Company, and it was^ 
held that it had been sufficiently indi- 

(0) [1901] 10 R. P. G. 129. 

(9) [1917] 34 R P. C. 101. 

(10) [1891] 0 R. P. C. 370. 

(11) [1901] 31 Cal. 411. 

(12) [1907] 4 L. B. R. 192. 
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oafced on the tins that the oil sold was 
the Burma Oil Company’s oil, and, there- 
fore, fell within the section. This case 
€oems to me of very little help. The 
eame remark applies to Abdul Majid v. 
Emperor (13), in which it is clear from 
the judgment that there was at any rate 
ti certain degree of similarity between the 
two marks, and that both could properly 
he called in Burmese by the name 

bawlon tasoik ” This case also does 
not seerfi to me to be any authority for 
the present conviction. 

Byramjee Cowasjee v, Vera Somabhai 
(H), was a civil case relating to butter 
in tins. I am told that in fact it related 
to one of the marks produced in evidence 
,by the defence in this case In this case 
the late Rir Charles Fox said (p. G5) ■ 

"The propor tost 19 whobhar tha “g^h up" of 
bha dofoad^int’H goods 14 lilcoly to dccaiva a 
purchaser who is acquaintad wlbh tho plain- 
“gob up" but trusts bo hia memory. It 
,18 bo bo aaaumed bh'i,h tha purchasor will look 
fairly at tha goods without distinguishing 
jfeaturos being concealed and tha Court must 
I'also have regard to the class of purchasor by 
whom the goods would normally ha bought . 
27 llalsbiLt jf\ Jjam^t of England 7 G 6 ." 

I That seems to me to be a correct state- 
jment of the test and it is a test whicli, 
ibo my mind, is not satisfied by the facts 
of the present case. 

I am left now only with the case of 
R E Mohammed Kassim 9c Co. (l), which 
I mentioned at the beginning of this judg- 
ment. It is urged for the complainants 
that that case is ample authority for the 
present conviction, and that, if I feel 
inclined to differ from the judgment of 
my learned brother, Otter, it is most 
desirable that I should make a reference 
to a Bench or Full Bauch. In my opinion 
there is a considerable difference between 
the two cases sufUciGnt to make it un- 
nooossary forme to say either that I agree 
with my learned brother, or that I differ 
^rom him 

As I said before, tho complainants’ 
mark in that case was a “Crown,” but it 
was, in fact, known as the “topee” mark, 
Bind consequently the introduction of the 
accused’s mark, which, in fact, represen- 
ted what would properly be called a 
“topee,” inevitably led to the result 
that the accused’s blankets were des- 
cribed by the same mark name as those 

^13) [191G] 9 L. B. B. 31=36 I. C. 108=10 
Bur. L. T. 19. 

*114) [1916] 8 L. B. R. 561=36 I. C. 965=10 
Bur. L. T. G3. 


of the complainant, and, thus, there were 
certainly much stronger grounds for hold- 
ing that his mark fell within the mis- 
chief of S 480, I. P. C., than there are 
in the present case. 

I do, however, differ from my brother, 
Otter, but it is on a minor point of not 
very great importance. At the bottom of 
p. 11 of his juJgmoat he remarked : 

“ * * * the present cage is a criminal 

prosecution aud intent to defraud id not an< 
ingredient in tho oJIenco." 

[n ray opinion on tho w'oidiiig of 
S. 482, an intent to defraud is an in- 
gredient of the offence, but. when it has 
boon proved that a trade-mark is a false 
trade-mark, tlion, it is Lo be presumed 
that tho accused person had that intent 
unless and until he rebuts the presump- 
tion, when the accused person is entitled 
to an ac(iuitb:il. When he is entitled to' 
an acquittal if he can prove the absence^ 
of a certain intent, it seems to me obvi- 
ous that that intent is an essential in- 
gredient of the offence 

On the two trade-marks in question 
themselves, and on tho evidence in tho 
case, the only conclusion that seems to 
mo possible in tho present case is that 
the appellant’s use of his trade- mark is 
nob reasonably calculated to cause it to 
be believed that his goods are, in fact, 
the merchandise of the complainants, and, 
on that ground, I think that tho convic- 
tion cannot stand. Bub I would say 
further that, eveu if I am nob correct in 
that view, I still think that the appellant 
18 entitled to an acquittal on the ground 
that he had no intont to defraud. The 
burden of proving the absence of such in-! 
tent is indeed up on him, bub the question! 
whether that burden has been discharged' 
must be answered on a consideration of 
the whole of the evidence in the case, 
and, in my opinion, the faots of this case 
are such that it would be quite impossi- 
ble to liold with any semblance of reason 
that the appellant in making use of the 
mark complained of, had any intent to 
defraud On this ground also I should 
acquit him. I allow this appeal, sot 
aside tho conviction and sentence passsd 
upon the appellant, and direct that tha 
fine be refunded to him. 

P.N /r.K. Conviction- set aside. 
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Brown and Maung Ba, JJ. 

G, a pleader, In the matter of. 

Civil Misc. Appla No. 78 of 1929, 
Decided on 23bh Augusb 1929. 

(a) Legal Practitioner! Act, S. 12 — Con- 
viction under Gambling Act is not luffi- 
cient for diiciplinary action. 

The conviction of n pleader under the Gam- 
bling Act can hardly bo looked upon by itself 
as siifticiant roason for disciplinary action. 

[P ;153 G 2] 

(b) Legal Practitioner! Act, Si 12 and 13 
— Conviction of pleader for intimidating 
and BBiBulting woman does not by itielf 
amount to defect in character and ii not 
sufficient for !UBpending him from prac- 
tice. 

A pleader was convicted under Penal Coda 
for Liitimidatiug and assaultiqg a woman in 
a most reprehonsiblo manner. It was tho 
first occasion on which disciplinary action 
was called against him 

Held that the conviction w.as not by it.solf 
Bufliciont to show defect of character which 
iindta him to be a pleader within the meaning 
of S. 12, 

Held fiLrtJiei \ that though the words “ any 
ether reasonable cause in S. 13 .seem to ba 
wide enough to include tho case, still the 
conduct was not such as to justify Buspanding 
him from practice. [P 352 C 2J 

A J Darivond — for Reapondenb. 

Judgment. — (7, a lower grade plea- 
der ab Einme in the Myaungmya Dis- 
triot has been cilled on bo answer 
cerbain charges framed againab him, 
under tho provisions of S, 11, Legal 
Practitioners Act. The third charge is 
with reference to Criminal Regular Trial 
No. 220 of 1923 of the Fourth Additional 
Magistrate, Myaungmya. In that case 
one Maung Ba Th was sentenced to six 
mouths’ rigorous imprisonment for caus- 
ing grovious hurt. The District Magis- 
trate, who has reported the matter to 
this Court states ' 

"If the evidence of iSIaung Maung (P. W. 2) 
in this case be believed, Mr. Stanley might 
have boon aaaauUed by Ba Tha at the instiga- 
tion of tho pleader. 

The assault apparently was tho out- 
come oE a drunken brawl, and the Ses" 
sioQS Judge in his judgment on appeal 
remarked that the case reflected no cre- 
dit whatsoever, on all the parties con- 
cerned. There is nothing, however, in 
the judgments implioating G. in the 
assault, nor can we read the evidence of 
U Maujg 'Maung as implicating him. 
There does not fleom to be anything 
in this charge, which we can consider 
against the respondent. 
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There remain for consideration the 
other two charges. 'The first of these 
charges is that he was convicted under 
S 11, Burma Gambling Aet and sen- 
tenced to pay a fine of Rs. 25 and the 
second charge is oE insulting the modesty 
of a woman. He was convicted under 
Ss. 506 and 509, I. P C , and sentenced 
to pay a line of Rs. 50. The conviction 
under the Gambling Act could hardly be* 
looked on hy itself as suPlioient reasoni 
for disciplinary action. Tho other case 
is more serious. According to the judg- 
ments in that case, the respondent and 
others intimidated a woman and assaul- 
ted her in a most reprohengiblo manner. 
Such conduct certainly reflects no cre- 
dit on the persons concerned and is not 
conduct such as is to bo expected from a 
pleader in the Courts. Wo are unable, 
however, to say that from this convic- 
tion by itself wo can infer a deEecb of 
character which unfits the respondent to 
bo a pleader within the meaning of S. 12, 
liOgal Praobitioners Act, Under S. 13 
of tho Act, disciplinary action can under 
Cl. (f) be taken for " any other reason- 
able cau90.” The words seem to be 
wide enough to cover the present case. 
We regard tho conduct of the respon- 
dent as most reprehensible, bub we are 
not satisfied that it is suoli as to justify 
us in suspending him from practice. 
The respondent has been a third grade 
pleader for about 22 years, and this ap- 
pears to be the first occasion in which 
disciplinary action has been called for 
against him We direct that the respon- 
dent be warned and that we consider his 
conduct as disclosed in Criminal Regular 
Trial No. 99/28 was most reprehensible^ 
and that a repetition of such conduct 
may make it necessary to take severe 
disciplinary action against him. 

P.N./n.X. Order accordingly. 
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Chart.'J. 

U San Hviway — Applicant. 

V. 

U Ohn Pc — Respondent. 

Civil Revn. No 187 of 1929, Decided 
on 17th September 1929, from order of 
Diet. Judge, Teungoo, D/- 23rd May' 
1929’, in Civil Miso. No. 45 of 1929. 
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Burma Rural Self Government Act (4 of 
1921), Rr. 34, 36 atid 39 — Diitrict Judge 
acting under R 34, or Aiiiitant Judge 
nominated by him to hear petition challeng- 
ing election ii periona deiignata and no re- 
viiion lies to High Court againit their order. 

The provisions of R 30 which enables the 
Disbnct Judge to delegate his power to an 
Assistant Judge and the direction that peti- 
tion challenging an election shall be tried in 
open Court do not show that the Distriob 
Court through the District Judge functions in 
the disposal of the application The words 
"in o{>ea Court” in R 31 mean only that the 
matter should not be disposed of in camera. 
Therefore the District Judge functioning 
under R. 31 is a persona designata and an 
Assistant Judge who is directed by him to 
dispose of the petition is also a persona desig- 
naba and so no revision lies to the High Court 
against their order ^1. I. U 1020 Liantj, 25 
(F-R.) and A. T. II. 1927 Mad. 93, Rcl. on. 

[P 354 Cl] 

Paget^ioT Applicant. 

Judgment. — Tins iy ii revision appli- 
cation against the onlov of the District 
Judge of Toungoo in the following circum- 
stanoes' One U San Jim way was elected 
a member of the District Council by the 
Tantahin Girclo Board . U Ohn Pe filed 
an application in the District Court chal- 
lenging the election on certain grounds 
The application of LJ Ohn Pa wag not 
accompanied by a deposit of lls. 100 ac- 
cording to the rules, but this sum was 
paid in later. The learned District 
Judge aobing presumably under S 36 of 
the Rules made by the Local Government 
to whicli I shall refer later directed that 
the petition be tried by Assistant Judge, 
U Aung Tun Gyaw. Before the said 
Assistant Judge the respondent filed ob- 
jections, and one of the objections filed 
by him was that, as there was no previ- 
ous deposit of Rg. 100 as required by 
R. 35, the Court bad no jurisdiction to 
ontertain the petition. The learned As- 
sistant Judge U Aung Tha Gyaw, on 29bh 
April disposed of this objection, and 
he in etleot held that the deposit of 
Rs. 100 was not a condition precedent to 
the vesting of the jurisdiction in the 
Court; that that sum could be paid at 
any time within the limitation period; 
and that he had power to extend the 
time for payment. Against this order 
an applicatTon for review was made and 
disposed of by the District Judge him- 
self and an appeal was also 'preferred 
against the order to the District Judge. 

It is very doubtful if the applioabion 
for review lies, bub it is unnecessary to 
consider the point, as the District Judge 
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agreed with the oonoluaion arrived at hy 
the Assistant Judge and dismissed both 
the application and the appeal. 

The application for revision to this 
Court is against these orders, and the 
first point for oonsiderabion is whether a 
revision lies to this Court. If the rul- 
ing iQ the Municipal Corporation of 
Rangoon v. M. A. Shakur (1) applies to 
this case, then the High Court is pre- 
cluded frem entertaining the revision ap- 
plication In that case it was held by 
a Full Bench of this Court that the Chief 
Judge of the Court of Small Causes in 
disposing of petitions regarding elections 
to the Cjiporation of Rangoon acts as 
a persons designata aad that, therefore, 
no revision lies to this Court It is 
urged by tha learned advocate for tho 
petitioner that that ruling does not apply 
to tho facts of this case because the pro- 
visions of the rules show that the Dis- 
trict Judge in these matters is acting not 
as a parsona designata bub as the presi- 
ding olficor of the Disttict Court. It 
will be convenient to refer to the rele- 
vant provisions of the rules at this stage. 

Rule 3 4 enacts that the validity of an 
election may be questioned by petition ta 
the District Judge on certain grounds. 
R. 35 is to the following the effect: 

*'No petition shall bo admitted without a 
doposit of Ra- 100 mid aft^r 15 clear days (ex- 
cluding judicial holidays) have elapsed from 
the date on which tho result of tho oloctioa 
w.ia published (under R, 23) or declared 
(under R. Jl) ” 

Rule 36 enacts that if after Euch en- 
quiry as may be necessary the District 
Judge considers that there are not suffi- 
cient grounds for trying the petition, he 
shall make an order dismissing it and 
that order shall ha final. If he considers 
that the petition ought to he tried he is 
empowered to make an order directing its 
trial either hy himself or by such Assis- 
tant Judge as .be may appoint. R 37 
provides for the trial of petitions in open 
Court and R. 39 gives a right of ap- 
peal agiinsb the finding or order of an 
Assistant Judge to the District Judge 
whose orders on the appeal shall he final. 
Reliance is placed by the learned advo- 
cate for the petitioner on the provisions 
which enable the District Judge to dele- 
gate his power to an Assistant Judge and 
to the direction that the petition shall bo 
tried in open Court as indicating that tha 

(1) A. I. R. 192C Rang. 25=3 Bang. 560 
(F.B.). 
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iatenbion of the rule making power that 
tho Distriot Courb through tho District 
Judge tunotious in the disposal of these 
petitions. I cannot accept this conten- 
tion. 

The District Judge is undoubtedly a 
persona designate in respect of the func- 
tions exercised by him under R. The 
power given to him as District Judge to 
delegate his jurisdiction to an Assistant 
Judge does not show that the District 
Judge is not a persona designata. The As- 
sistant Judge to whom he delegates the 
power may be person entirely unconnected 
with his Court The use of the word "in 
open Court" in R. 137 in my opinion 
means nothing more than this that the 
matter is not to be disposed of in camera 
and are used for the purpose of ensuring 
an open tiial in the Court house. The 
words ‘‘in open Court" are used in con- 
tradistinction to in camera." 

I am fortified in this opinion by a 
decision of the Madras High Court in 
O. A. 0 K. LaUshmanan Chetty v. J. S. 
Kannappar (2) whore a somewhat simi- 
lar argument was raised. In that case 
the Chief Judge of the Small Cause Court 
of Madras was the person to whom a pe- 
tition for revision was allowed in the 
oase of an objeotion to the nomination of 
a councillor It was urged in argument 
that accordiag to tho rules of the High 
Court the Chief Judge was empowered to 
direct that any petition should bo heard 
by a Bench consisting of two or more 
Judges of his Court. The Madras High 
<3ourt held that nobwithstauding this 
rule the Chief Judge of the Small Cause 
Courb was a persona designata and that 
no revision application lay to it from his 
decision. I am, therefore, of opinion that 
the District Judge when functioning 
under R. 31 of the rules is a persona de- 
signata and that an Assistant Judge who 
is directed by him to dispose of the ap- 
plication is also a persona designata and 
that therefore this revision application 
against their order is incompetent. I, 
therefore, dismiss the application, bub 
there will be no order as to costs as the 
respondent has nob appeared. 

p.N./h.K. Revision dismissed* 


(2) A. I. R. 1927 Mad. 93=50 Mad. 121. 
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Full Bench 

Heald. Offg., C. J., Chaei, Mya Bu, 
Obmiston and Das, JJ. 
oil equal division hetueen 
Rutlejige. C. j., Maung Ba 
Bhown and Cauh, JJ. 

U Pyintnja and others — Appellants. 

V. 

Maung Law and another — Respon- 
dents. 

Civil Rof. No. 9 of 1923, Decided on 
6th Septeinbor 1929, made by Carr, J. , 
on 25bh October 1928, in Second Appeal 
No. 24 of 1928. 

(b) Burma Laws Acl (1898), S. 13 
(1) — Buddhiit Law — "LaWi” defined — Rules 
of conduct in Vinaya cannot be law except 
when enforced by Burma Laws Act, S. 13 
O) — Sale is not a question regarding any 
religious usage— Buddhiit monk is not dis- 
qualified from contracting within Contract 
Act. S. 11-(1915) 2 U B. R. bl, 2'J I,C. 013 
and 5 Rfinq, 62G=J. /. R. 1928 Rang. 3=100 
/. C, 201, Oi ert uled. 

Per Full Bench . — Tho defiuition of fcho word 
in its juridical sense is that “laws” are 
rules of oivil conduct enforced by the State. 
From this it follows that the rules of conduct 
as laid in Vinaya>for tho guidance of Baddhist 
monks cannot bo doomed to ba “laws” unless 
they are enforced by the LState. According to 
S. 13 (1), Burma Laws Act, they are not en- 
forced by the State except in cases in which 
quostions regarding any religious usigo or 
institution arise. A sale being a pure matter 
of contract is not ”a question regarding any 
roligious usage or institution.” A Buddhist 
monk, therefore, is not disqualified from con- 
tracting by law within the meaning of S. 11, 
Contract Act; (1915) 2 U. B. R. 61; 29 1. C. 
613 and 5 Rang. 626=A. 1. R. 1928 Rang, 
3=106 1. C. 201, Overruled. 

[P 358 0 2; P 3G2 0 1, 2] 

^ 4 (b) Conlracl Act, S. 23 — Sale to Bud- 
hist monk is not immoral. 

Neither the object nor the consideration of 
a sale to a Buddhist monk is immoral within 
tho meaning of 3. 23; 9 L. B, R. 220, Ref. 

[P 3G3 0 2] 

^ ^ (c) Transfer of Property Act, S. 6 (h) 
(3) — Buddhist monk may be a transferee. 

A Buddhist monk may hold property such aa 
paddy land and may be a transferee o( such 
property within the meaning of S. 6 (b) (3): 

[P 3G0 0 1] 

(d) Evidence Act S. 115 — Vendor is not 
estopped from suing to recover possession of 
property on ground of vendee’s incapacity 
to contract, 

(Per Rutledge, C. J. and Maung Ba, /.) 
Where tho buyer of immovable property, la 
under disibility tobuy there can hardly be any 
question of his being induced to buy by mia- 
representation that he was under no such dia- 
ability. The vendor, therefore, ia not estop- 
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»ped from suing to reoover possession of the 
property on the ground of vendee's inoapaoity 
'to oontraot. * [P 358 0 2] 

Ba Them — for Appallaats. 

Ba Thin — for Bespoadeabs. 

Order of Reference 

Carr, J. — U Shwo Goa before hia 
death disposed of the bulk of his estate 
by deeds of gift ia favour of his children, 
but reserved some 22*69 acres of paddy 
laud for his mainteQaace until hia death. 
On^ of the beuehoiaries under the deed 
of gift was his eldest son U Pyinnya who 
was at that time, and still ia, a Burmese 
Buddhist Monk. Another was another 
son, Maung Byaw, father of the plainbifT- 
respondents in the present appeal, in 
which U Pyinnya is the principal appel- 
lant After U Shwe Gon’s death hia 
children^ including U Pyinnya, raised 
money by mortgaging the 22*69 acres of 
land, together with the land that had 
been given to Q Pyinnya. Later the 
other children including Maung Byaw, 
sold the 22 69 acres and a piece of garden 
land to U Pyinnya by a registered deed 
for a nominal consideration of Rs. 2,000. 
The actual consideration was that U 
Pyinnya book over liability for the debts 
incurred and paid only Bs 50 cash. 

Maung Byaw has since died and his 
children, the plaintiff-respondents have 
brought this suit to administer U Shwe 
Gon's estate, claiming among other 
things that the 22‘69 acres of paddy 
land is a part of that estate. 

A nnraber of questions arise in the 
appeal, but the only one on wliich I feel 
any difficulty is the question whether 
the sale to U Pyinnya is valid or not. 
Both the lower Courts have found that 
it 13 nob valid, under the authority of 
U TilawJca v Shwe Kan (1). There is 
also a decision of one Judge of this Court 
in C7 Teza v. Ma E Gywe (2), which 
supports their findings. 

1 feel considerable doubt of the correct- 
ness of both these decisions. In the first 
of them Mr MacColl, J. C , suggested 
that if the Contract Act had applied to 
the transaction before him tliab trans- 
action would have been void under S 23 
of that Act as defeating the personal law 
of the phongyi concerned In the second 
case Maung Ba, J. hold that the transac- 
.tion was immoral and therefore void. I 

(1) [1915] 2 U. B. R. Gl=29 I. 0. G13. 

(2) A.I.R. 1928 Rang. 3=aj Rang. G26. 


am strongly inolined to doubt the correot. 
ness of both propositions. They are 
based on the proposition that a Buddhist 
monk is prohibited by the rule of his 
order, as contained in the Vinaya, from 
engaging in such pecuniary transactions. 
That piopositioQ I do not contest, but 
it seems to me at least doubtful whether 
the rules of the Vinaya form a part of 
the personal law of a Buddhist monk so 
as to bring the case within S 23, Con- 
tract Act. And I doubt also whether 
on that ground it can be said that either 
the object or the consideration of the 
agreement can bo said to be immoral. 
The object was to transfer ownership of 
land, the consideration was in part, pay- 
ment of money, and in part, an under- 
taking to pay money; both are in them- 
selves perfectly lawful and moral. The 
only immoral part of the transaction was 
U Pyinnya’s disregard of the rules of the 
religious order to which ho belongs, 
which seems to me a matter between 
himself and his conscience and the heads 
of his order and not within the scope of 
ihe Contract Act. 

Again it seems to me doubtful whether 
there is any question of a religious usage 
or institution within the meaning of 
the Burma Laws Act, S. 13.” 

Another question is whether on the 
facts set out the plaintiffs are not estop- 
ped from questioning the validity of the 
sale by their father whose sucoessors in 
interest they are. In U Tilawkas case 
(1), Mr MacColl remarked that even if 
the plaintitf had no title the defendant 
might bo estopped from denying his 
title. But ho did not go further into 
this question, Biying that the question 
was a broader one than a more question 
of title or estoppel”. I do not think 
thit this was a sufficient reason for 
shutting out the question of estoppel. 

In the present case, the plaintiffs can 
claim only as heirs of Maung Byaw and 
if Maung Byaw would have been estopped 
from questioning the title of his vendee 
U Pyinnya, on the ground of the latter’s 
incapacity to contract, the plaiutiffa also 
must be estopped. 

I refer the two following questions for 
decision by a Full Bench; 

(1) la the aala of immovable property to a 
Barman Buddhist monk void on tha ground 
that A mouk ia prohibited by the rules of the 
Vinaya from entering into such poouniarv 
transactions 7 ^ 
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• (2) If Buoh a sale is void is fcha voador es- 
topped from suing to recover possassioa of the 
property on the ground of the vendee's incapa- 
city to contract ? 

Opinion of First Full Bench 
Rutledge, C J . — I have had the ad- 
vantage of reading the judgment of my 
brother Maung Bi, and I agree with the 
Goncluaions which ho has reached in this 
case. 

Section 11, Contract Act, 1872 says 

"Every person is competent to coiitrdct who 
is of the age of majority according to the law 
to which he is subject and who is of sound 
mind, and is not disqualidod from contracting 
by au> law to which ho is subject," 

Then arise the following questions (a) 
Is the Vinaya a law within the meaning 
of this section? (b) Are Burmese Bad- 
hist monks subject to the Yinava? (c) 
Does observance of the provisions of the 
Vinaya render it impossible lor Burmese 
Buddhist monks to enter into contracts 
for purely secular purposes ? 

Probably the most important of these 
questions is the first. The question is 
asked: in what way are the provisions of 
the Vinaya more in the position of the 
law of the land than the provisions of 
the ^reat monastic orders of the Chris- 
tendom such as the Benedictines or 
Dominicans Tlie analogy at first seems 
plausible to minds formed under the 
Western modern systems of jurisprudence 
which do not recognise any personal laws 
as exceptions to the universal law of the 
land applying to all the inhabitants of a 
nation. But it was not always so in the 
West If the question had arisen in the 
Middle ages it would in all probability 
have coma before an Ecclesisticil Court 
and the regulations of the particular 
order would have been given the force of 
law S. 11 clearly on the question of 
capacity to contract throws up back upon 
the personal laws governing the parties. 
The Court has to consider lis one of the 
parties disqualified from contracting 
under his personal law, As pointed out 
by a Full Boncli of five Judges of the late 
Chief Court in Shwe Ton v. Tun Lin (3): 

"The Vinaya and its commentaries form 
part of the Buddhist Law and where the de- 
volution of the property of a phongyi is con- 
cerned, it seoma right that this branch of the 
law should govern the decision." 

There are many other cases where the 
Courts for a long series of years have 
treated the Vinaya as the part of Bur- 
mes e Buddhist Law which governs the 
gr[1919] 9 L. B. R. 220=40 I. C. 317=11 
Bur. L. T. 161 (F.B.). 


1929 

monkhood, but as this Full Beach rullug 
is so spaoifio I do not thiak it necessary 
to refer to them. 

I would consequently answer (a) and 
(b) in the aGfirmative. With regard to 
(o) from the quotations in the judgment 
of my brother Maung Ba and of the late 
Mr. McOoll in U Tilaiuka v. N(ia Skive 
£au(L),the Vinaya not only forbids monks 
from entering into contracts unconnected 
with the religious life, bub contemplates 
that they are utterly incapable of so 
doing hiving died a civil death. 

My brother Carr considers that the- 
reference raises merely a question of con- 
tract and nob a question regarding any 
religious usage or institution, and if it is 
not, S.13, Burma Laws Act 1898 abrogates 
all rules of Buddhist Law relating to 
contract, I am unable to agree with him 
on this point It will nob bo denied, I 
think, by any one that the fraternity of 
yellow robe is a religious institution 
Usage is as nearly as possible a synonym 
for custom. The provisions of the Vinaya 
aro the religious usage governing the 
religious institution of the Buddhist 
monkhood The question then, whether 
the religions usages governing monk 
reader him incompetent to enter into a 
contract for secular purposes must in my 
opinion be considered by the Court by 
virtue of S. 13, Burma Laws Act- It is 
consequently a part of the Buddhist 
Law enforced by the State and these 
religious usages must he examined for 
the purpose of ascertaining wliether the 
monk IS 

"diaqaalified from contracting by any law 
to which 111 IS subject. 3. 11, Contract Act." 

As I have already said in my opinion the 
Vinaya considers that a monk is utterly 
incapable of entering into contracts un- 
connected with the religious life and I 
accordingly answer (c) in the affirmative 
and in my opinion, he is equally disqua- 
lified whether ha purports to be a trans- 
ferror or a transferee. 

Throughout this judgment I have 
taken the reference to ba limited to 
transactions for a secular or personal 
and not for a religious purpose. It hae 
been pointed out to me that the question 
referred does not so limit the reference. 
In my opinion it ought to be so limited. 
The judgments of the late MoColl and 
Mya 3u, J. from which Carr, J. 
dissents does not question that a monk 
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was cocDpebent to uoatraob for a purely 
religious objeob and so bhore is no oon- 
broversy with regard to such coniraots. 
If W 0 bura to S. 23, Gonbraob Act, we 
fnd that this deals with the lawfulness 
of the consideration or object of the 
agreement. While I think that the 
question naturally comes under the head 
of capacity to contract, it may be con- 
sidered also as the otlering of any oon- 
eid4ration by a monk of a wordly nature 
not connected with the religious life or 
the object of which is to cause wordly 
gain of a personal and not a religious 
nature to accrue to a monk Thus stated 
it is forbidden by the Vinaya and is of 
euch a nature that if permitted it would 
defeib the provisions of the Vinaya and 
a Court applying the principles by the 
Vinaya would be jusbilied in regarding it 
-as immoral. 

1 accordingly answer the first question 
in the atTirmative. For the reasons given 
my brother Maung Ba, I answer the 
eecond question in the negative. 

Maung Ba, J —Carr, J., has referred 
the two following questions for decision 
by a Full Bench ; 

(1) [s the sile of immovable property 
to a Burmin Buddhist monk void on the 
ground that a monk is prohibited by tbe 
rules of the Vinaya from entering into 
such pecuniary transactions ? 

(2) [f such a sale is void, is the vendor 
estopped from suing to recover possession 
of the property on the ground of the 
vendee's incapacity to contract 

Ele has made the reference because he 
doubted the correctness of the propo- 
sitions laid down in the ease of U 
Tilawka v. Shwe Kan (1) and in that of 
U Teza v. Ma E Gywe (2). 

In U Tilawka's case (l), a Buddhist 
monk sought to redeem a mortgage elfec- 
ted by him- The question considered 
in that case was whether a Buddhist 
monk was capable of entering into a valid 
oontracb suoh as mortgage for bis own 
personal profit. McColl, J C., answered 
the question in the negative. 

In U Teza's ease (2) another Buddhist 
monk sought to recover possession of a 
house bought by him with borrowed 
money. I held that the monk could nob 
succeed in his suib. 

Bobh bhe deoisions were based upon bhe 
principle bhat bhe bransaobiona in bobh 
oases offended bhe personal law of Bud- 
dhist monks viz., Vinaya, a code of disci- 


plinary rules laid down by Lord Buddha 
for bhe Sangha. 

Section 11, Contract Act, deals with 
compotenoy to contraot and it mentions 
three disqualifications, Damelyifl) infancy, 

(2) insanity, (3) special disqualifications 
by personal law. S. 23 of the same Act 
deals with unlawful considerations, A 
consideration which the Court regards 
as immoral or opposed to public policy 
is unlawful- So also is a oonsidera- 
tion which is forbidden by law and 
is of such a nature that if permitted 
would defeat the provisions of any law. 
Carr, J., has expressed doubt whether 
the rules of Vinaya form a part of tbe 
personal law of a Buddhist monk so as 
to bring a case within S. 23, Contraot 
Act, and also whether on that ground 
it oan be said that either bhe object 
or the consideration of an agreement! 
ia immoral. It cannot be disputed 
that an agreement that would defeat 
the provisions of Hindu Law or Maho- 
medan Law or Buddhist Law would 
be unlawful within the meixning of 
S. 23. A contract bo give a son in adop- 
tion in consideration of an annual al- 
lowance to bhe natural parents would 
defeat bhe provisions of Hindu Law and 
a suit would not lie to recover any 
allowance on suoh a contraot, Upon the 
same principle an agreement between a 
Mahomodan husband and bis wife for a 
future ceparation is void. So also is a 
contraot between a Buddhist husband 
and his first wife nob to give the second 
wife of equal status any share in the 
lettetpwa property. 

In the case of Shwc Tun v Tun Lin 

(3) the Thathanabaing has clearly stated 
bhat a matter concerning rahans which 
involves a dispute about property either 
between monks themselves or between 
monks on the one hand and laymen on 
the other would be decided according to 
the five books of Vinaya, and that bhe 
authority of the Dhammathats is not 
recognized. Of course tbe commentaries 
viz , Attakabhas, Tikas, and Ganhandana 
are oonsulted for help in the interpreta* 
tion of texts in the Vinaya. 

The Vinaya oontaina rules promulgated 
by Lord Buddha from time to time as 
oooasion arose. One of the rules pro- 
hibits a monk from having sexual inter- 
oouTse, It follows that a monk cannot 
enter into a valid oontraet of marriage 
why, beoause it will defeat the provi- 
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sions of his Viaaya. If a monk contracts 
with a woman that he will marry her 
as a rahan and live with her as man and 
wife without leaving the order and 
breaks his contract, can the woman sue 
him in damages for breach of contract ? 
Certainly not, as the contract is unlaw- 
ful It may be argued that the contract 
is unlawful because it is immoral, why 
immoral ? It is immoral because Vinaya 
prohibits sexual intercourse in the case 
of a r.ahan Marriage iu itself is not 
immoral for in some religions ministers 
of religion Ctin marry. 

Since Dhammathats are not applicable 
to rahans, and since Vinaya applies to 
them, it follows that the latter is their 
personal law. The rules of Vinaya may 
even be viewed in the light of custo- 
mary law or customs having the force of 
law. Now what does the Vinaya say about 
buying and selling ? In the Erst book 
of Vinaya namely Farajkam, there is a 
rule dealing with "Kayawoikkaya” (buy- 
ing and soiling). It is said that while 
Buddha was residing at the ^etawun 
monastery in Thawutti, a rahan and a 
parabaik exchanged robes This was 
reported to Buddha. He couderaned the 
transaction and made this rule. "A rahan 
who does buying and selling is guilty 
of Nissagi pacibtayam.” The rahan can 
escape from the consequences of this sm 
only by confession and discarding the 
thing. Buddha applied this rule to all 
things from Kyaungs down to the most 
insignificant things such as soap powder, 
and tooth pick 

A layman entering the order *‘dies a 
civil death ” Ho severs himself from 
the world and is divested of all ho pos- 
sessed in the world. Can such a man 
who has taken the vows to lead a holy 
life in accordance with Vinaya employ 
himself as a layman while ho is still a 
rahan and transact business for his per- 
sonal benefit in violation of Vinaya, his 
personal law, and he permitted to en- 
force or to reap the benefits of contracts 
which would defeat that law ? 1 would 

certainly say, No- Such conduct on the 
part of the rahans is immoral from the 
point of view of Buddhist, and morality 
is but a relative term. What appears to 
be moral according to one religion may 
not be so according to another. For the 
Buddhists, a rahan who violates his 
Vinaya is an"alijji" and his conduct in 
violation of Vinaya is immoral. 


1 hold that Vinaya 'is the personal law 
of a Buddhist mouk within the meaning 
of S. Id, Burma Laws Act, so as to bring 
a case within S. 23, Contract Act, and 
that his buying and selling for his own 
benefit offends that law and is immoral. 
So 1 would, therefore, answer the first 
question in the negative. I wish to 
make it clear that this answer is to bo 
rosbrioted to transactions of a purely 
secular nature unconnected with religion. 
A monk may accept a religious gift in 
accordance with Vinaya. Of course tho 
party dealing with him is protected by 
tho provisions of S. 65, Contract Act. If 
the rahan received any advantage under 
such a contract, ho is bound to restore it 
or to make compensation for it to the 
person from whom ho received it. 

As regards the second question aboutj 
estoppel the answer depends upon whe- 
ther the rahan is the buyer or whether 
he is the seller. If ho is the buyer, as^ 
in the present case, ho being tho partyj 
under disability to buy there can hardlyj 
be any question of his being induced to 
buy by misrepresentation that he wasj 
under no such di^^ability Bub if he is 
the seller and if he has induced the other 
party to buy under the belief that he 
was under no disability to sell he would 
ceitainly bo estopped from denying bi& 
capacity to sell. 1 would, therefore, 
answer this question in the negativo- 

Carr, J — The first question referred 
is: 

"Is tho sale oE immovable property to a 
Burman Buddhist monk void on the ground 
that a monk is prohibited by tho rules oE tho 
Vinaya from entering into such pecuniary 
transactions ?" 

The question implies that the rules of 
the Vinaya do prohibit a monk from en- 
tering into such pecuniary transactions 
and it may further be admitted that a 
Burmese Buddhist monk is subject to 
those rules in that they are rules of con- 
duct by which he, as a member oE the 
Sangha should be guided. The real ques- 
tion in issue is whether those rules are 
“laws.” 

The best definition that I know of the 
word "laws" in its juridical sense is 
that "laws" are rules of civil conduct 
enforced by the "State." 

Accepting that definition, a rule of 
conduct is not a "law" unless it is also 
enforced by the State, and the rules of 
conduct prescribed in the Vinaya are, 
therefore, laws only if they are enforced 
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by tho State. To determine whether they 
are so enforced one mudt turn to S. 13, 
Burma Laws Act (13 of 1898) whioh 
reads: 

" (1) Where in any suit or other proceedings 
in Burma it la necessary for the Court to de- 
oido any question regarding suecesaion, in- 
hentanco, marriage or caste, or any religious 
usage nr iiiRtitntion : 

(a) Tho Buddhist Law in cases where the 

parties are Buddhists. 

shall form the rule of decision, except in so 
faj as such law li^s by enaotmeiit boon al- 
tered or Rboliflhel, or is opposed to any cus- 
tom having th? forco of law. 

(2) Bub], ct to the provisions of aub-S. (1) 
and of any other enfirtment for tho timo bo- 
ingiu for'o, all questions ariging in civil 
caais inslituLofl in the Courts of llangoon 
shall bn diM.lt with and dofcorminod according 
to the Ifiw for tho time baiug administered 
by tl.n High Court of Jiidicatura at Port 
Willn.in 111 Bengal in the exoroiso of it.s ordi- 
nary nrigin.il civil jurisdiction. 

(3l Til eases not provided for by sub-S. (1) 
or sub S. (2) 01 by any other enactment for 
tho time boiiig in force tho decision shall he 
according to justice, equity and good con- 
Bjience.'* 

My vio'.v of tlio elfeofc of that aection 
ia tliiitj from thfl tune of the enactment 
the iiilcj of Buddhist Liw regarding 
the suliiecfc gpecifiod in suh-S (1) were 
adopted ijy the .“^bate as the law which 
it would enforce as between Buddhists 
but all ofilicr rules of Buddhist Law 
were abrogated and ceased to be law in 
the propi'r juridical sense of the word, 
beoaubo tlie State by necessary implica- 
tion from the terras of the section de- 
clared that it would not enforce them. 

Turning now to S. 23, Contract Act, 

I am of opinion that it cannot be said 
that either the consideration or the 
object of tho sale of the property in 
question in this case was immoral. 
The object was the sale of land , the 
consideration was the payment of money, 
both are in themselves perfectly moral. 
The disregard by U Pyinnya of the 
rules of the Vinaya by which as a mem- 
ber of the monastic order, ho should be 
guided was no doubt in a sense inamoral. 
Bub that had nothing ho do with either 
the object or the consideration of the 
agreement. Admittedly a monk may 
hold property and may receive it as a 
gift. The object was to transfer land 
to him, and since he may hold land 
there was nothing in that object that 
was immoral. Nor can it be said that 
it is forbidden by law or if permitted 
would defeat the provisions of any law. 
In my opinion, therefore there is noth- 
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ing to make the transfer void under this 
section. 

In S. 11, Contract Act, we find that : 

Every person is competent to contraot 
who is not disqualified from cnnlractiDg by 
any law to which he is subject.” 

Under this section if a monk is dis- 
qualified by law from contracting, any 
contract entered into by him is void ; 
see Moliori Btbi v. Dharmo Das Ohose 
(5). 

If the rule of tho Vinaya under dis- 
cussion is law, I think it would have to 
be held that a monk is disqualified from 
confci iicbing, bub if it is nob law there 
is no such disqu-ilification 

In order to find that the rule is law it 
would be necessary to find : 

(1) that it was a rule of Buddhist 
law, that is, that it was a rule 
enforced by the State even before the 
enactment of tho Burma Laws Act, and 

(2) that it is one of the rules of the 
Buddhist Law whioh by S. 13 of that 
Act, tho State has declared that it will 
enforce. 

As regards the first point I am not 
altogether satisfied that this rule ever 
was law in the juridical sense, I do not. 
however, think it necessary to go into 
this question, which would involve & 
very long and dillicult research. 

In ray opinion the rule is not law be- 
cause it does nob come within S. 13 of 
the Act. Tho question before us ie 
whether a Buddhist monk is competent 
to contract or not, and in my view that 
it is not '* a question regarding any re- 
ligious usage or institution.” It is a 
question regarding contract and the 
elToct of S. 13, Burma Laws Act is, as 
I have said before, to abrogate all rules 
of Buddhist Lavv relating to contract- 

In ray opinion therefore a Buddhist 
monk is not incompetent to contract. 

I would say further that even if he 
were hold to he incompetent to contract^ 
it would be necessary to find further 
that he is legally disqualified to be a 
transferee within the meaning of S. G 
(b) (3) T. P. Aob. 

The following cases : (///at Ba% v. 
Oauri Shan/cer (5), Naratn Das v. Mt, 
Dhania (6), Munni Konwer v. Madan 

(4) [1903J 30 Cal. 539=30 I. A. 114=7 0. W. 
N. 411=0 Sar. 374 (P, 0.). 

(5) [1911] 33 All. 657=11 I. 0. 20=0 A, L. J, 
670. 

(6) [1916] 39 All. 62=31 I. C. 792=13 A.L.J. 
1084. 
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Gopal (7), Munia Konan v. Perumal 
Konan (8), Raghava Chartar v. Srini- 
vasa Raghava Chartar (9), furaiah 
ample uuthoritiy for the proposibioa that 
a oompeteot sale to a minor is valid in 
epite of his inoompeteace to contract. 

The sale would therefore be void only 
if we could find that a monk ia legally 
jdiaqualified to be a transferee. Now it 
is admitted that a monk miy hold pro- 
perty such as paddy land and tint he may 
be transferee of such property ; it cannot 
therefore be held that the rule in ques- 
tion even if it be law, disqualifies him 
jfrom being a transferee. 

I would therefore answer the first 
question referred in the negative. 

On that answer the second question 
does not arise, but I am satisfied that 
if the first question were answered in 
the affirmative there would be no 
estoppel. 

Brown, J. — I concur with the judg- 
ment of my brother Carr. (On equal 
•division between the four Judges the case 
was referred to another Full Bench of five 
Judges who gave the following opinion.) 
Opinion. 

^Heald, Offg. C.J .—The relevant facts 
of this case are shortly as follows : 

Shwo Gon hid several children and 
before his death he executed certain 
deeds of gift by which he distributed 
his estate among his children reserving 
only 22'69 acres of paddy land for hia own 
maintenance during life and for the 
oxpenses of his funeral when he died. 
This area of 22'69 acres was part of a 
holding of 16‘69 the other part of which 
had been given by registered deed of 
-gift to his eldest son U Pyinnya, a 
Buddhist monk. When Shwe Gon died 
his children including U Pyinnya mort- 
-gagod the whole of that holding in order 
to raise money for the funeral and not 
long afterwards the rest of the children 
■sold to U Pyinnya by registered deed 
whatsoever interest they still had in 
thp 22 69 acres. 

Now the children of one of Shwe 
don’s sons Mg Byaw who has since died, 
claim administration of Shwe Goa’s 
estate by the Court and this suit raises 
questiooB of the validity of the gift of 

(7) [1916] 38 All. 154=35 I. 0. 23=U A.L.J. 
65. 

(8) [1914] 97 Mad. 390=26 I. C. I9j. 

(9) [1917] 40 Mad. 308=31 M. L. J. 515=33 
I. 0. 731=(1916) 2 M. W. N. 369 ^P.B.). 


24 acres to U Pyinnya and of the vali- 
dity of CJ Pyinnya's purchase of the 
rights of the other heirs in the 22'69 
acres. 

The learned Judge of this Court who 
dealt with the case on appeal came to 
the conclusion that the gift to U Pyinna 
was valid, and with his decision on that 
point we are not now concerned. 

On the question of the validity of 
U Pyinnaya’a purchase of the rights of 
the other children the learned Judge 
said that he felt some difficulty. Both 
the lower Courts had found that the 
purchase was invalid on the authority 
of the oases of U, Tilaiuka v. Shwe Kan 
(I) and (7. Teza v, Ma E Gywe (2) 
but the learned Judge said that he felt 
considerable doubt of the correctness of 
those decisions. He accordingly referred 
the following two questions for decision 
by a Full Bench. 

(1) Is the sale of immovable property 
to a Burmese Buddhist monk void on the 
ground that a monk is prohibited by the 
rules of the Vinaya from entering into 
such pecuniary transactions ? 

(2) If such a sale is void is the vendor 
estoppel from suing to recover possession 
of the property on the ground of the 
vendee’s incapacity to contract 

The reference came before a Bench of 
four Judges, including the learned Judge 
who had decided U Teza's case (2) and 
the Bench was equally divided in opinion. 

The reference has therefore been heard 
before a Full Bench of five other Judges. 

The provisions of law, which seem to 
be necessary to consider in connexion 
with the first of the second questions 
referred are S. 11, Contract Act, which 
says that every person is competent to 
contract who is of the age of majority 
according to the law to which he is sub- 
ject and who is of sound mind and is nob 
disqualified from'oontracbing by any law 
to which he is subject, S. 23, Contract 
Act, which says that the consideration 
or object of an agreement is lawful un- 
less it is forbidden by any law or is of 
such a nature that if permitted it would 
defeat the provisions of any law or ... . 
the Court regards it as immoral or 
opposed to public policy, that in these 
oases the consideration or object of an 
agreement is said to be unlawful and 
that every agreement of which the objeeb 
or Gonsiderabion is unlawful ia void : 
B. 13, Burma Laws Act, which says that 
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^hera any suib or other proceeding in 
Burma ib ia oesesaary for bhe Court to 
decide any queabio'i regirdiug sucoeaaion, 
iaheribauce, marriage or caste or any 
religloiia usage or institution the Bud- 
dhist Law in case where the parties are 
Buddhists shall form the rule of decision 
except in bo far as such law has by 
enactment been altered or abolished or ia 
opposed to any custom having the force 
of Uvf. 

The cases to which it is necessary to 
refer in addition to those already men- 
tioned are the following, namely Ma Piue 
V. My at Tha (10) and Shwe Ton v. Tun 
Lin (3). 

The earlier of these two cases is im- 
portant because it introduced for the 
first time in Burmese Buddhist law the 
idea that a Buddhist monk is oiviliter 
mortuus, and that idea which I consider 
to be mistaken has in ray opinion been 
bhe cause of much of bhe subsequent mis- 
understanding The question for deci- 
sion in that case was whether a Buddhist 
monk has power to make a gift of pro- 
perty which he owned before he became 
a monk and it was held that when a 
monk enters the order ho divests himself 
of all his property except of course the 
“Arhites" which a monk is permitted to 
possess and that therefore the monk in 
that case was no longer owner of the 
property of which he purported to make 
a gift. The latter case is importaut 
because it has been relied on for the 
position that bhe Vmaya and its commen- 
taries form part of the Buddhist Law and 
that whore the devolution of the pro- 
perty of a monk is coucerued it seems 
right that this branch of the law 
should govern the decision. All that need 
he said about that case is that it was a 
case of succession or inheritance in res- 
pect of which under S l3, Burma Laws 
Aot< Burmese Buddhist Law is the law 
which is to be applied and that it had no 
connexion with contraot. 

In the ease of U Tilawka (l), a Bud- 
dhist monk sued to redeem certain pro- 
perty which he had joioed in mortgaging 
and the defence was raised that being 
a monk he could not be owner of the land. 
The Court said that the question raised 
was a broader oue than a mere question 
of title or estoppel and was whether a 
Buddhist monk is capable of entering 
into a valid oonbraot such as a mortgage 
(10) U897-i901] ‘2 U. B. B. 54. 


for his personal profit. The mortgage 
in that case was made at a time when 
the Indian Contract Act was not in force 
in Upper Burma, but the learned Judicial 
CommisBioner said that if the Contract 
Act had been in force at the time, the 
alleged mortgage would have been void so 
far as the monk was concerned under 
S, 23 as defeating his personal law and 
that although Contraot Act could not be 
applied, as the question for decision 
was one regarding religious usages, the 
Buddhist Law must form the rule for 
decision and it must be held that a 
Buddhist monk could not contract a valid 
marriage or sue for restitution of conjugal 
rights BO long as he remained in the 
priesthood. The proposUions in that 
judgment which seem to mo to be open bo 
doubt are the statements that the making 
or redemption of a mortgage by a monk 
is a matter of religious usage, and bhe 
suggestion that such a transaction would 
defeat the provisions of law. 

In U Teza^s case (2), a Buddhist monk 
sued to recover immovable pioperty 
which had been conveyed to him by way 
of sale and a defence was raised that, 
being a monk, ho could not own secular 
property. The learned Judge who decided 
the cise said : 

*‘lb ia neodleaa to say that it has generally 
boon accepted that a Buddhist layman em- 
bracing religious life dies a civil death,” 

and in support of that statement be 
cited the case of Ma Pire v. My at 
Tha (10). As I have already said 1 do 
not accept that view. He also cited 
with approval bhe decision in U Tilaw- 
ka's case (1). which I have dealt with 
above, and he held that because by the 
rules of his order a Buddhist monk is 
prohibited from engaging in wordly 
transactions the monk’s purchase of the 
house which was the subject of that suit 
was void by reason of the provisions of 
S. 23, Contract Act, relating to agree- 
ments the consideration or object of 
which is forbidden by law or is of such 
a nature that if permitted it would 
defeat the provisions of any law or is 
regarded by the Court as immoral or 
opposed to public policy. 

The learned Judge adhered to that 
view in dealing with the present refer- 
ence, and said that be held that tha 
Vinaya is the personal law of a Buddhist 
monk within the meaning of S. 13, 
Burma Laws Act, so as to bring the 



S62 Ranf^oon U Pyinnya v. Mauno Law (FB) (Mya Ba, J.) 1929' 

oaee withia S. 23, Oontracb Acfc, and that by which Buddhist monks profess to ba 


bis buying and selling for his own benefit 
IS immoral. 

The contrary view was taken by 
Oarr, J,, and I accept his view and have 
little to add to it It seems to me that 
matters of contract cannot be regarded as 
matters of leligious usage, and that 
therefore Burmese Buddhist Law docs 
not apply to them by reason of the 
iprovisions of S. 1 3, Burma Laws Act. I 
do not think that the rules of conduct 
applicable to Burmese Buddhist monks 
are " la^v ” to which a monk is subject 
in respect of matters of contract because 
they aiG not the law which ia to be en- 
forced by the Courts. For similar rea- 
sons, I do no 4 4iink that the object or 
consideration of such an agreemenb as 
that with which the present reference 
IS concerned is forbidden by law or is of 
such a nature that if permitted it would 
defeat the provisions of any law or ought 
bo be ro^'arded by the Courts as immoral 
or opposed to public policy. To pub the 
matter shortly I would say that 1 do not 
regard the Vmaya or its oornmentaries 
as ' law ” except to the extent that 
they are re^oi^nized as law by S, 13, 
Burma Liws Act, that is, io cases where 
the Court has to decide any question of 
jany religious usage or institution and 
'that hecauso [ hold that in a suit rogard- 
;ing the validity of a sale to a monk the 
iCourt has not to decide any question of 
religious usage or institution I do nob 
regard the Vmaya or its oornmentaries as 
the ' law” applicable in such a suit. 

I would therefore answer the 1st ques- 
tion in the negative and on that answer 
the second question does not arise. 

I would direct the respondents Mg. 
Law and Mg Myaing to pay the costs of 
this reference. Advocate's fee to be 10 gold 
mohurs. 

Chari, J.— I concur in the reasoning 
of Carr, J and the answers given by him 
and have nothing to add to what he has 
said in his judgment. I agree to the pro- 
posed order for costs. 

Das. J . — I agree with the judgment 
delivered by Carr, J.and have nothing 
further to add, I also agree with the 
proposed order for costs. 

Mya Bu, J. — The idea of the Buddhist 
monk entering into pecuniary transac- 
tions such as buying and selling for 
seoular purposes is opposed to rules 
of conduct, promulgate by Buddha 


governed, and which are contained in the 
Buddhist sacred literature called the 
Vinaya, and the first question in this re- 
ference recegnizo that such rules pro- 
hibit Buddhist monks from entering in- 
to such transactions 

The rules in question are contained in 
Ss. 18, 19 and 20 of Patimokkha Nissag- 
giya Pakibtiya, and run as foll'iws: 

"(l) Whafcsoover Bhikku shall receive gold 
or Sliver or gat some one to rf»c0ive it for him 
or allow it to bo kept in dopoNit 'or bun that 
ia Pakittiya offence involving Torfeituro. 

(2) Whatsoever Bhikku shall engage m any 
one of the various transactions in which sil' 
ver is used that is a Pakittiya offence invol- 
ving forfeiture. 

(J) Whataoovor Bhikhn shall engage in 
any one of the various kinds of buying and 
selling that la a Pakittya offonoo involving 
forfeiture. 

A monk who infringes any of these 
rules is guilty of Nissaggiya Apiit, and 
he may be pardoned for it, if he confes- 
ses to it and discards .the property ac- 
quired by the transaction 

The first point for considoration is 
whether in view of the provisions of 
S 13 (l), Burma Laws Act, the Vinaya 
forms the rule of decision of the first 
question in this reference, and resolves 
itself into whether the question as to the 
validity of a sale of irninovahle property 
to a Buddhist monk for secular purposes 
is a question regarding a religious usage 
or institution 

If the question for decision be as to 
the etleot of a sale to a Buddhist monk 
or his membership of the order as to the 
penalties to which he is liable as such 
member or as to whether the property 
acquired by him is capable of being held 
by him for his personal enjoyment or fo: 
the benefit of the religious order, it may 
then be said to bo a question regarding a 
religious usage or institution No such 
analogous question is raised by this ra* 
ference 

A sale is a pure matter of contract, and 
1 fail to see that this reference gives 
rise to a question regarding a religious' 
usage or institution. I 

The provisions of law with reference 
to which the question is to be decided 
are contained in Ss. 11 and 23, Contract 
Act, 1872r In my opinion the oorreot- 
neas of the definition of the term "iaws'^ 
adopted by Carr, J. is not open to ques- 
tion. From this it follows that the rules 
of conduct in question oannot be deemed 
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to be "laws” unless -they are euforoed by 
the State. According to S 13 (1), Burma 
Laws Act, they are not enforced by the 
State except in cases in which questions 
regarding any religious usage or institu- 
tion arise A sale being a pure matter 
of contract, the rules in question cannot 
be said to be ^enforced by the State since 
the enactment of S 13, Burma Laws 
Act, and it appears from the fact that 
the Bhammathats collected in S 409 of 
the Kin Wun Mingyi’s Digest lay down 
certain rules regarding the disposal of 
property acquired, by a monk by agri- 
culture, or trade or by usury tliat these 
rules were not enforced by the State ex- 
cept in cases of a purely ecclesiastical 
nature, even before the passing of the 
Burma Laws Act. For these reasoua, I 
hold th it a Buddhist mouk is not dis- 
qualified from oontraebing by law within 
the meaning of S, 11, Contract Act. 

The questions which arise with re- 
ference to S. 23 are whether the cousi- 
doration or obioct of the sale under consi- 
deration is forbidden by law, or is of such 
a nature that, if permitted, it would de- 
feat the provisions of any law, or is im- 
moral. 

The foregoing remarks show that nei- 
ther the consideration nor the object of 
the sale can ho deemed to be forbidden by 
law or is of such a nature tliab it would 
defeat the provisions of any law. 

It remains bo consider whether it is 
immoral. The mere fact that an act is 
sinful does nob show that it is immoral. 
The offences falling within the class of 
Niasaggiya Pakibtiya are not the heaviest 
of the offences under the Vinaya. The 
heaviest offences are the Paragika, con- 
sisting of 4 offences by the commission 
of which a monk becomes ipso facto ex- 
cluded from the order. They are- 

(l) Murder, (2) Theft, (3) Sexual in- 
tercourse, (4) False profession of at- 
tainment of Arahatahip. 

The direct result of the commission of 
any of these four offences is that the 
offender ooaaes to bo a monk and is no 
longer eligible for ordination. It is true 
that a Buddhist monk who has taken the 
vows of poverty and who professes to 
have abandoned the pleasures of the 
world taking part in wordly transactions 
such as buying and selling is not an 
edifying spectacle. On the other hand it 
is equally true that for very many years 
the Burmese Buddhist monk’s vows of 


poverty sit lightly on him. Nissaggiya^ 
Apab is nob an unpardonable sin. 

I agree with the following remarks of 
Twomey, J in f7 Shwe Ton v. Tun Lin 

o;: 

"Wfl find individual monks infringing tho 
Vinaya rules by holdiug paddy lands and tho 
Burmese Buddhist law books recrguize the 
practice.” 

The Full Bench in t'^at case VL-ry per- 
tinetly remarked ' 

“that the rigid DiODastio rule cc ntt'mplated 
in thocannDical text has lung smer become 
only a pious memory and a couubol of perfec- 
tion.” 

In all those circumstunces I sco no 
good ground lor holding that eiLlior the 
obieot or the consideration of a sale to a 
Buddhist monk is immoral within the 
mtjaning of S. 23, Contract Act. 

For the above reasons, I would answer 
the first question in the negative. As a 
Burmese Buddhist I would loath to see 
Buddhist monks indulge in wordly trans- 
actions and would have liked to pre- 
serve the rulings in IJ Tilauka v, Nga 
Shwe Kan (l) and U Teza v. Ma Fj Gy- 
iU 0 (2), It individual monks take ad- 
vantage of tho noii-interforonce by the 
civil laws of the state in their practice of 
taking part in wordly transactiuns they 
will lose not only the veneratiun of the 
laymen, but also the brotherly regard of 
their puritan brothers, and alto lower 
the tone of purity and reverence of the 
Buddhist monkhood in the estimation of 
tho public. However since this Court 
has to administer the law as it stands, I 
am coustraiued to dissent fiom the rul- 
ings in these cases, and to give the first 
question in this reference the answer 
which I have proposed. 

As pointed out by the Full Bench of 
the late Chief Court in U Slnie Tons 
case (3) at p 244: 

“ If reform is desirable it must erme from 
within the order itself and must be brought 
about by pressure of lay Buddbist opinion.” 

Since my answer to the first question 
in this reference is in tho negative, the 
second question does not call for an 
answer. 

I agree with the proposed order in res- 
pect of the costs of this reference. 

Ormiston, J. — Two questions were re- 
ferred by Carr, J , for decision by Full 
Bench: 

fills the sale of immovable property to a 
Burman Buddbiat monk void on tho ground 
that a monk is prohibited by the ruloa of the 
Vinaya from entering into such pecuniary 
transaotions? 
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(2) If Buoh A aala ia void in fcho vondor os- 
topped from suing to recover pcaiesaion of the 
■property on the ground of the sendee's in- 
oapacity to contract ? 

Carr, J , with whocD Browc, J., con- 
curring answered the first question in 
the negative, and if necessary would have 
'been prepared to hold that there was no 
estoppel. Miung Ba, J., with whom 
Butledgo, C. J., agreed in a separate con- 
curring ]udgmeat, answered the first 
^question in the alTirmativo, but agreed 
with Carr and Brown, JJ , in holding 
that the answer to the second question 
should be in the negative. The Court 
being equally divided on the first ques- 
tion, the reference was further heard by 
a Full Bench differently constituted 

The facts so far as material are set out 
with sufficient particularity in the order 
of reference of Carr, J., whoso reasoning 
in the answer to the first question is so 
cogent that I have little to add to what 
he has said. As pointed out by the 
learuod Chief Justice, it is not question- 
ed that a mo ik has capacity to contract 
for a purely religious object, and the re- 
ference should he taken as limited to 
transactions for a secular or personal and 
not for a religious purpose. 

The answer to the first question ap- 
pears to depend on the construction to 
be placed on S 13 (L), Burma Lnws Act 
(13 of 189B) which provides that in re- 
gard to any question regarding succes- 
sion, inheritance, marriage or ciste or 
religious usage or institution 
" tho Baddhist Law in caacs where the par- 
tiea are Baddhista ahall form tha rule of 
dcoision " 

The section clearly o'.ntemplatES that 
unless the question does fall within the 
category, the Buddhist Law is not to 
form the rule of decision. It is imma- 
terial, therefore, whether by the rules of 
the Vinaya. a monk is prohibited from 
entering into the transactions or whe- 
ther prior to the passing of the Act, 
those rules would, in such a case, have 
been enforced as laid by a civil Court. 
They may be binding on a monk, in fore 
eonscientiae, bub unless they fall within 
the ambit of the subsection, they are 
not to he enforced as law by a civil 
Court. The only ground on which it can 
bo suggested that a sale of immovable 
property to a Buddhist monk is covered 
by the subsection is that it is a question 
relating to a religious usage or institu- 
tion. 1 agree with my brother Carr in 


holding that the reference involves mere- 
ly a question of contract and does not in- 
volve a question relating to a religious 
institution or usage It is to my mind 
immaterial that a monk is a member of 
a religious institution, whose rules for- 
bid him to enter into a particular con- 
tract The question before us is not in 
regard to institution itself, but whether 
a member of it may contract. To des- 
cribe a rule whereby he is forbidden to 
enter into a particular class of contracts 
as a religious usage is to give a strained 
and unnatural meaning to that ex- 
pression 

Section 11, Contract Act, ommibting 
immaterial portions, enacts that every 
person is competent to contract who is 
not disqualified from contracting by any 
law to which he is subject. If it be the 
case, as I have held that by the rule of 
the Vinaya under which a monk may not 
enter into a conbraob for a secular pur- 
pose is not a rule to be enforced by a 
civil Court, it is nob a law to which he 
is subject. So far as this section is con- 
cerned, thereforCj a monk is nob disquali- 
fied from entering info a contiuct, and a 
sale of land to him is nob void. 

The application uf S. 23, Contract Act, 
rendering void an agreement of which 
the consideration and object is unlawful 
remains to be considered. It follows 
from what I have said tliat a contract 
entered into for a secular purpose by a 
monk is not in itself forbidden by law or 
of such a nature, that, if permitted, it 
would defeat the provisions of any law 
It is suggested that it is immoral or op- 
posed to public policy. In my view it 
is neither. It can only be immoral on 
the ground that the monk in entering 
into it violates an obligation which is 
binding on his conscience. If this be so, 
every contract entered into by a man 
against the dictates of his conscience 
would be immoral To so hold would be 
to reduce tho law to au absurdity. On 
the question of public policy, I would 
say that it is the policy of the law to 
promote rather than to restrict freedom 
of contract. 

E would answer the first question in 
the negative. The second question does 
not arise, and in my opinion, should not 
be answered. 

The deoision of the Court of the Judi- 
cial Gommissioner in U Tilawka v. Nga 
Shwe Kan (l), that a Buddhist monk is 
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prohibited by bis persoail law from en- 
i^agiog ia any monetrary tranaacbions and 
of this Court in U Teza v. Ma E Gywe 
(2), that a purchase of property by a Bud- 
dhist monk is contrary to his personal 
law and is immoral within the moaning 
of S 23, Contract Act, should in my 
^iew be overruled. 

The respondents will pay the costa of 
the reference, adv’’ooate’s-fee3 10 gold 
mohurs. 

v.s//r.K. Reference ansuered, 

A. I. R 1929 Rangoon 365 

RUTLEDCiK, C. T , AND J3 rQWN, J. 

Ma A\je Y%n anil others — Appellants 

V. 

Ma Ml Ml and —Respondents. 

First Appeil No 219 of 1928, Decided 
on 13th Juno 1929, from iudgment of 
Dist. .fudge, Amherst, in Civil Regular 
No 11 of 1920. 

Buddhist Law fBurmeie) — Eldest born 
daughter dying in infancy — Second child son 
dying at 40 —He living separately from hit 
parents with their consent and never failing 
them in any family crisis — He is entitled to 
status of orusa even though he does not 
live with his parents and does not actively 
assist them in their business. 

Where an eldest bora daughter dies in 
iiifaucy and bho saooiiLl child who is a son 
dies .lib the agi of 40 anrl whore ho livoi sepa- 
rately from his parents in accordauco with 
their wishes and never fails them in any 
way in any family crisis, the mere facb of 
his not living with hia parents and not hav- 
ing actively assnsr^d in their busine.ss is no 
Butficient reason for depriving biin of the 
status of orasa A. 1. R. 19dl P. C. 233 
Idvpl., 2 L. n. Ji. and A, I. R. 1023 Ran<j. 
27i, Rel. til., l» L. B, H. 77, Foil. 

[[p jr.3 c 1] 

Anklcsaria — for Appall ants. 

JItoon Aul'J Gyaio —for Rappondeiibs. 

Judgment. — The property in dispute 
in this case is the estate of one U Aung 
Mia deceased. U Aung LI in married 
one Daw Mi Ma and they had in all 
10 ohildreu. The eldest child was a 
girl Ma May, who died at the age of 
four. The second child was Mauug 
Km Mautig, the father of the respon- 
dents in this case. Maung Kin Maung 
predeceased U Aung Min. The appel- 
lants are the dve surviving children of 
U Aung Min. The respondents brought a 
suit for the admiuisbration of the estate 
claiming that Maung Kin Maung was the 
orasa child, and that they were, there- 


fore, entilled to share equally with th& 
surviving sons and daughters They 
claimed, therefore, an one-sixth share in 
the estate. It is admitted tliat, if 
Miung Km Maung had the status of 
orasa, they are entitled to this ono-Eixth 
share, and that if ho had nob, they are 
entitled only to a l/21th share. The 
tiial Judge has found the plaintiffs es- 
tablished the orasa status of their father, 
and has passed a decree, declaring them 
entitled to a oue-sixtb shaio in bis 
estate. Against this decree the defen- 
dants have appealed. 

The appellants claim that Maung Kin 
Maung could not be the orasa child, be- 
cause he was uot the first born child, 
even if he did acquire the status of orasa 
liis children have forfeited the right to 
base their claim on that status by reason 
of the fact tint ho did nob live with his 
parents or helped in tlie acquisition of 
the family estate The question of the 
rights of an orasa was de.alb with at very 
great length by a Full Bench of the late 
Chief Court of Lower Burma and subse- 
quently by their Lordships of the Privy: 
Council in the caso of Kirknood v. 
Mamuj Sin (1) It is pointed out in 
that case that the rights of an orasa 
have to be considered in two different 
aspects. There are first of all ihc rights 
of a son claiming a quarter share of the 
estate on his mother’s death or of a 
daughter claiming a similar share on 
the death of the father There are se- 
condly the rights of the children of an 
orasa, who piedeceasod I ho parents, 
claiming a shaio in the inheritance equal 
to that of the younger brothers and sisters. 
Kirkwood's exso (l) dealt with the 
claims of an orasa in the latter aspect. 
Tho finding was that the orasa mi].st bo 
the eldest born child capable of under- 
taking the responsibilities of tlie de- 
ceased paicnts, and that that status 
should be attained during tho lifetime 
of both parents by a sou, if he was tho 
eldest born child, and by a daughter, if 
she was tho eldest born. Once the 
status has been attained either by tho 
son or the daughter, no one else cm 
olaim that status 

It was suggested in argument before 
us in the present case that, as U Aung 
Min was predeceased by his wife, it 
would be a daughter, and not a sou, who 

U) A. I. B. 1924 PTC. '238^^'RanH. 093=51 
I. A. 334 (P.C.). 
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could olaim cib oraaa. This coabeabioa 
was in our opinion disposed of in Kirk- 
wood's oa 30 (l). Maung Kin Maung afc- 
fcainod fche ago of inajoriby during tho 
lifebirno of bobh his parenbs, and was 
oapablo, tborofore, of abtaining tho 
status of an orasa, If ho did atbaiii that 
status, then it makes no difforonoo to 
his status that it was his mother, and 
nob his father, who died first. On his 
mobhoi’s death ho would not bo entitled 
to claiin a quarter share of the estate, 
bub his status so far as the claims of tho 
children are concerned would not be 
affected ft is furhber contended, how- 
ever. that Maung Km Maung never did 
attain the status of orasa, and that he 
could not do so, as ho was nob tho oldest 
born child. In the case of Tun Mijaing 
V. Ba Tun (2), at p. 294 tho following 
principles were enunciated : 

“ Tho aldosb born sou is tho orasa by right; 
but bo (loss not attain tho ooinploto status as 
such till bo attains bia ma|ority, and be- 
comes fib to assume bia father’s duties and 
responaibilibiea and bo asbisb in tho acquisi- 
tion or management of the family estate. If 
he dies before ho attains his majority, or if 
he is incompetent to fulfil the above con- 
ditions, then hia next younger brother, sub- 
ject to the same condibioua, suooeoda to his 
position as ora^a. If, however, the oldest son 
attains hia majority and fulfils the prescribed 
conditions, and then dies before bis parents, 
his position as orasa remains unfilled and 
the next brother does not succeed to it.” 

If this enunciation of the law is cor- 
rect, then it is clear that for the status 
of orasa to be attained it is not in all 
oases necessary for the child, for whom 
that status is claimed, to have been the 
eldest born if the eldest born died in 
infancy. 

It is contended, however, that this 
decision and any other decision of a like 
nature wore overruled by the tho deci- 
sion of fche Privy Council in Kirhioood's 
case (1). In their discussion of the re- 
levant passages from the Dhammabhafca 
in their judgment in that case their 
Lordships pointed out tho insistence on 
tho orasa child being the eldest born 
child of tho wedded pair Thus at 
p. 783 (of 2 Bang.) they remark : 

” The VilasA deolaroa that on the death of 
the father tho rule of partition between 
mother and son is as follows. It spooifioally 
states . " If the son is the eldest born,’* and 

” if he helped the parents in tho acquisition 
of the family property, he shall get hia 
fabhor’s elephant, oto. Tho remainder of the 
estate shall be divided int o four aharoa the 
~r2rtl90^ 2 L. B. B. 292. 


mother ahall get throe aharea and the aon 
one share” and to the questioa, "Why should 
tho eldest born child get a fourth share ?" 
The answer is ; " Tho parents obtained the 

child at the oommoncement of their wedded 
life by their earnest prayer and acquired the 
property with hia or her assistaaoe,” What 
can all this moan, except that " the eldest 
BOO ” referred to in all this Dhammathats 
IB the eldest born child of the wedded pair,” 

In the case before them their Lord- 
ships had not for consideration a case 
in which the oldest bora child had died 
in infancy, and we do not think that 
their decision directly or impliedly in- 
volved a finding that, if the eldest born 
child died m infancy, no other child 
could ever attain tho status of an orasa 
It is true that in summing up tho deci- 
sion, their Lordships remark at p. 786 
(of 2 Rang.) : 

" Tbe status does not depoud on the decease 
of the father, where the child is a son, or of 
the mother, where it is a daughter, it comes 
into existence on the lulfilmont of tiiroo con- 
ditions, VIZ. : (1) that he or she is the first- 
born child; (2t that it attains mijoriby, and 
(3) helps either iu the acquisition of the 
family property and the discharge of the 
father’s responsibilities; or, if a daughter, 
helps the mother in the care of the property 
and the control and management of the 
household, which lie particularly within the 
mother’s duties.” 

But as we have said there is no ques- 
tion in that case of the first born child 
having died in infancy, nor did their 
Lordships in any part of their judgment 
deal with such a case. In their final 
conclusion their Lordships expressed 
general assent with the observations of 
fche Judges of tho Chief Court, aad on 
this point Heald, J., expressed his opi- 
nion clearly in the course of his judg- 
ment. At p. 746 he remarks : 

" The question then arises whsther if the 
oldest child dies in infancy, the next child 
succeeds as auratha. The Dhammathats, so 
far as I know, give no answer to this 
question though as I have said the Attasan- 
khepa considers the possibility of a case m 
which there is no auratha but only younger 
children. I think from my experienoe of 
cases under Burmese Buddhist Law for more 
than 20 years, that there can be no doubt 
that ohildron who do not grow up are always 
disregarded and that the eldest child who 
reaches an age at which he or she would be 
able to take the place of the father or mother 
in case of death would always be regarded as 
auratha.” 

Again at p. 759 (of 2 Bang.) of his judg- 
ment ho remarks: 

“The ease of jif a Em Thu v, Maung Hia 
Dun (3), was one in which the question of tho 
rights of grandohildren arose and it was held 
"(3) [1912J 5 Bur. L. T. 73=15 I. 0. 3ti0. 
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that; whora the eldeat child was a son who 
died iQ lafanoy, the* son of the next eldesb 
child, who WAS a daughter aad who grew up, 
was eubitled to share equally with hia 
mother’s ^ ouuger sister. That decision was 
in my opinion correct, but the judgment 
seems tc suggest that if there had been a son 
surviving instead of two daughters, the son 
might possibly have been auratha to the ex- 
clusion of tho elder sister, and that view, I 
think, would be mistaken. The ruling was 
not, however, officially reported." 

He then proceeded bo quote the case of 
Ma tj’zfc V. Ma TinW, in which biic game 
view as to tlio el^ecb of the eldest born 
child dying in infancy wag congidered. 
Certain remarkg of Duckworth, J., sug- 
gest that he might have taken a contrary 
view. He atates at pp. 770 and 771 (of 
2 Rang.) : 

"Tho point is that, if a son is not the first 
born child, h^ can never bo auratha, unless 
the eldest child dies lieforo reaching majority 
or competency, and then only when the eldest 
child IS a inal^. It Is very doubtful whether, 
according to the Dhammathats, another can 
become auratha in place of the deceased oldest 
daughter." 

But ho citeg no authority in support 
of hig view- The tendency of judicial 
decisiong of recent years has been to 
place the sexes on a status of absolute 
equality with regard bo their claims of 
inheritance in the estate of tlioir de- 
ceased pirents, and we know of no 
authority in the Dhammathats for tho 
view that, if the eldest born child is a 
daughter and dies in infancy, no other 
child can attain tho status of an orasa. 
The views of Heald, J., on this point 
are generally in accord with previous 
decisions in Burma and wo agree in 
those views. Tho result is that Maung 
Kin Maung, who did nob die apparently 
till he was over 40 years of age, did attain 
the status of orasa, and that ho retained 
that status until his death unless it be 
held that he failed to fulfil certain other 
requisite conditions besides that of being 
tho oldest child. Wo have already re- 
ferred to the passage in their judgment 
in Kirkwood's case (l), where their 
Lordships set forth the three conditions 
necessary for the ooming into existence 
of tho status of orasa by a son or 
daughter : (l) that he or she is the first 
born child; (2) that it attains majority; 
and (3) helps iu the acquisition of the 
family property and the discharge of the 
father’s responsibilities if a son. In our 
view of the reasons we have already 
~(4) tl912] C L, Ih R. 77=18 I. OT 460^5 BurT 
L. T. 291 (F,B.). 


given, the first two requisibies are satis- 
fied in this oase, and iu stating tho 
third requisite we do not think that 
their Lordships iutondod to liydowna 
definite rule which must be rigorously 
followed iu every case 

In deciding on the applicability of 
these remarks to the present case, it must 
be remembered that in tho case before 
their Lordshipg there was no question 
of tho orasa nob having helped in the 
acquisition of tho family iiroperby, and 
on this point the remarks of their Lord- 
ships amount to little nnre than that 
these requisites aro sot forth in the 
Kyetyo Dhammathab. Tho reinarks on 
the point are a summary of tho result 
of extraobs from tho DhamiUiithats and 
cannot in our opinion be interpreted as 
intonded to lay down any definite law on 
this point. There are certain passages 
in the Dhammathats whioh suggest that 
a child loses its rights of inheritance on 
failuro bo live with its parents, ami it 
is contended that this rule has still 
greater force when the rights claimed 
are the special rights of the orasa. In 
the case of Ma Hla U v Maung Shwa 
Yin (5), the eldest daughter on the death 
of the mother claimed a quarter share 
in the joint estate. It was held that tho 
mere tact that she had lived separately 
from her father and that she had never 
assumed the duties of her deceased 
mother in the family was not sufficient 
reason for denying her rights. 

In the present case U Aung Min was a 
goldsmith. lie sent his son Kin Maung 
to an English school and after leaving 
tho school Kin Maung first became a 
clerk in a lawyer’s office Subsequently 
he became a teacher and then a clerk in 
the Deputy Commissioner’s office, Thaton. 
He was subsequently transferred to 
Pa-an as Sub- Accountant and later joined 
the establishment of the Divisional and 
Sessions Judge, Moulmein. He was then 
appointed a Myook. It is quite clear 
from his training and his subsequent 
occupation that he could not well assist 
his father in his business as a goldsmith, 
and indeed that his father never ex- 
pected him to do so. There is no evi- 
dence that his relations with bis parents 
wore other than normal In the course 
of his work ho had been transferred away 
from Moulmein where his parents lived. 
Bub he never c ease d to ma in tain filial 
“(5) "a, I. R. 1023 Rang. 271=1 Hang^ 370. 
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relations with them, and there is evi- 
den3e to the effect that he did at times 
help them with presents of money. 
Certain remarks by Heald, J., in Kirk- 
wood’s case (U, on this point at pp. 746 
and 747 (of 2 Rang,), hive been cited by 
the trial Judge: 

"TiiGre caa, I cliiak ba no doubt that the 
Dhammathata which givo a special sbatc to 
the eldost child who is competent to take the 
place of father or mother contemplate a 
family in which the auratha la living in the 
family house and does actually take the place 
of the parent. Indeed I doubt whether the 
Dhammatliata contemplated the nuratha's 
taking away the special share unless he or 
she was ousted from tlio position of head of 
the family by the surviving parents marrying 
again. Some of the Dhammajbats would de- 
prive a sou or daughter, who does not live 
with tha fimily aud taka the fathar's or 
mother's place of the auratha child’s share, 
vide the tezts cited in Ss. 30, 37, 40, 41 and 
G2 of the Digest, but 1 think that m this case, 
as in certain other cases, o. g., the cases of 
adopted and stepchildren, the necessity for 
joint living may now be considered as arohaic 
and obsolete and may be disregarded," 

With these remarks we agree. There 
is nothing to show that Kin Maung’g 
special help was ever asked for by his 
father or refused by him. His working 
first as a clerk in a lawyer's office and 
later on as a clerk in the Government 
service was apparently in accordance 
with the wishes of his parents. There 
is nothing to show that he ever failed 
his parents in any way in any family 
orisis and that being so, wa do not con- 
sider that the mere fact of his nob living 
with his pirenbs and not having actively 
assisted in their hasinoss is suiiicienb 
reason for depriving him of the status of 
orasa. Wo are, therefore, of opinion 
that the case has boon rightly decided 
by tho trial Court, and that the respon- 
dents collectively are entitled to share 
equally in tho estate of U Aung Min 
with the tivo appellants. Wo accardingly 
dismiss this appeal. The trial Court 
directed the costs in that Court to oome 
out of the estate, and we thint that, in 
the ciroumstances, a similar order might 
fairly be passed here. We, therefore, 
direct that the costs of this appeal be 
awarded out of the estate. 

p.n./r.K. Appeal dismissed. 
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Brown, J. 

Maung Ba Ok — Appellant. 

v. 

Motor House Co Ltd. — Respondent. 

Special First Appeal No. 128 of 1928, 
Decided on 26th March 1929, from judg- 
ment of Small Cause Court, Judge, Ran. 
goon, in Civil Regular No. 6659 of 1927. 

Contract Act, S. 74 — Contract by M for 
purchase of Motor truck from D — Truck 
delivered to M — Part of purchase money 
paid and with regard to balance JIf entering 
into hire purchase agreement about truck 
in which M was described as hirer and D as 
owner — Under agreement balance was to be 
paid in instalments and on payment of whole 
sum M had option to purchase truck by pay- 
ing one rupee — Agreement containing clause 
that on failure by M of any instalment as it 
became due I) could seize car and credit its 
value as against amount due by M but M was 
not to be credited with more sum than then 
due — Agreement though in form of hire, 
object of parties in drawing it up was to 
enter into contract for sale — Stipulation that 
ilf was not to be credited with more sum 
than then due was by way of penalty which 
Court can and ought to relieve against under 
S. 74. 

M enterod into a contract with D for pur- 
chaao of a motor truck for a cortain EUm. The 
truck vvaa delivered to M. M paid only part 
of the ■ium and entered into a hire purchase 
agroomont about truck in which 711 was des- 
cribad as hirer and D was desoribad as owner 
for tho sum still duo. Under the agreement 
M was to pay tho balance by io.stalmenta and 
on paymoiib of the whole sum had tho option 
of purchasing the truck for one rupee. Tha 
agreement contained a clause to the effect 
that oil failure by M of any instalment as it 
beoamo due D was entitled to seize the car 
and credit its value as against the amount due 
but subject to a condition that in no case 
should he credit with more than the 
amount still due on th3 contract. 

Held that though the agreement was in 
form one of hire, the object of the parties in 
drawing up the agreement was to enter into a 
contract for sale providing at the same timo 
security to the seller for due payment of tha 
purchiso money. [P 371 G 1] 

Held fiirthei that the stipulation in the 
agreement that I) could soiza tho car and keep 
it without making any payment to M even 
though the value of 'he oar might bo greatly 
in excess of the amount due under the agree- 
ment was a stipulation by way of penalty 
which the Court could and ought to relieve 
against under S. 71 : 5 L, B, R. 201, Dist. ; 2 
U. B. n. 291, Rel. on. [P 371 0 2] 

Dantra — for Appellant. 

Dhar —for Respondent. 

Judgment. — In April 1926 the appel- 
lant Maung Ba Oh entered into a oon- 
traot with the defendant oompany for the 
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purchase by him oi a Graham Brokhere 
Mofcor Truck for -the sum of 3,850. 
The truck was delivered to the appellant 
on 30th April on his paying Rs. 1 000 as 
a first instalment towards the price. At 
the same timo he wrote a letter to the 
defendant company agreeing to pay the 
balance within three months by instal- 
ments. On 7th June 1926. Maung Ba 
Oh paid the defendant-company a further 
sum of Rs 800. lie claims that he made 
another payment of Rs 165 at the close 
of June bub this payment is not admitted. 
No other payment was made before 
October. On 12kb October the respon- 
dent company wrote to the appellant 
pointing out that payments were overdue 
aud saying that unless payments were 
made by 20th, legal action for the reco- 
very of what was due would have to ho 
taken. On 28th October the appellant 
went to the Motor House Company and 
talked to them about the matter. Ho 
had Rs. 127 with him and ho paid that 
sum towards the amount due. The next 
day ho a!^ain visited the ollice of the com- 
pany and on that day he signed a hire 
purchase agreement with reference to 
the truck. The document is filed as 
Ex. K It 13 an ordinary hire purchaao 
agreement in which the Motor House 
Company aro described as the owners of 
the truck and the appellant is described 
as the hirer. A total sum of Rs. 2,143 
was to be paid in nine months in instal- 
ments of Rs. 238 on 29th day of each 
month beginning on 29bh November. On 
failure on the part of Maung Bj. Oh to 
pay any instalment as it became due, the 
respondents were entitled to seize the 
car and credit its value as against the 
amount due bub subject to a condition 
that in no case should they credit the 
appellant with more than the amount 
still due on the contract. 

Since that date the appellant has 
paid one instalment of Rs. 238 
only and in the month of February 
iy27 the defendant company seized 
the truck. They subsequently sold 
it to one Binjraj for Rs. 2,750. The 
appellant filed a suit against the Motor 
House Comp my in which he claimed 
that they had no right to seize the car. 
He stated that the value of the oar when 
seized was Rs. 3,500 and that at that 
time there was a sum of Rs. 1,520 only 
due from him towards the purchase 
money. He asked for a decree for the 
1929 B/A7 
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difference between these two sums, Rs. 
1,9B0. The defendant company denied 
that they were in any way liable to the 
plaintiff. They pleaded that under the 
agreement Ex. K they were entitled to 
seize the car and that the plaintiff was 
not entitled to claim anything from 
them. The trial Judge dismissed the 
plaintiff’s suit and the plaintiff has now 
appealed. 

The document Ex. K, as I have said, 
is an ordinary one of hire purchase agree- 
ment. The plainbifi, however, pleads 
that when he signed it he did not under- 
stand what he was signing. It was re- 
presented to him by the defendant com- 
pany that he was merely signing an 
agreement bo pay tlie balance of the pur- 
chase money duo on the car by monthly 
instalments of Rs 200. It is admitted 
that the appellant made two visits to the 
ollice of the Motor House Company, one 
on 28bh October and, one on 29th. The 
plaintiff says that his visit on 29th was 
not made in order to come to terms about 
the car but merely in order to have some- 
thing done to the carburettor. Whilst 
ho was there the document (Ex. K) was 
given to him without the blanks being 
hlled in and at the defendant’s request he 
signed it. 

He has called two witnesses to support 
his version ot what occurred, Maung 
Than Sein and his motor driver Maung 
Tha Byaw. Than Sein says that at the 
time he was reading a document which 
was blank, and whilst he was doing so 
the plaintiff came in. He gave the docu- 
ment up to a ho, ” presumably the 
Manager of the Company or one of the 
Assistants, and the “ bo ” gave it to the 
plaintiff who bheieupon signed it. Tha 
Byaw says ho saw the ' ho ” hand w paper 
to the plaintiff and the plaintiff write 
on it. But he admits that he was some 
distance off The trial Judge has not 
accepted this evidence and it does not 
seem to mo to bo very convincing. It is 
extremely unlikely that the appellant, a 
business man, would blindly sign a docu- 
ment of this sort Mr. Bertie, the 
Manager of the Motor House Company 
and Mr. Morley, his Assistant, both say 
that the terras of the document were 
explained to tlio appellant before bo 
signed it, and that the blanks in it wore 
filled up. I agree with the learned trial 
Judge that it is extremely unlikely that 
the Motor House Company would in tha 
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ciroumstaaoea have agreed nob to taka 
any further aabion for the recovery of 
what was due on the car in return for 
the plainbiff’a merely signing an agree- 
ment to pay what he was already bound 
to pay. It is prima facie unlikely that 
the appellant would have signed a blank 
document and 1 think that the evidence 
of Mr. Bertie and Mr. Morley that the 
document was nob blank when it was 
signed may be accepted 

Two alterations have been made in the 
document. In the first clause the period 
of hire was first of all written down as 
12 months ; this was subsequently 
altered to nine, and the date for the pay- 
ment of instalment was first of all entered 
as the Ifibh of each month, but this 
figure was subsequently altered to the 
29bh- Mr. Morley says that both these 
alterations were made before the agree- 
ment was accepted by Mr. Bertie. Mr. 
Bertie says the alterations from 12 to 9 
were not then made. The trial Judge 
has accepted Mr. Morley's statement on 
this point. The total sum due on the 
document was shown as Ks. 2,14:3 and 
the monthly instalment shown as Bs. 238. 
Those figures wore clearly entered in the 
first instance. Niue times Bs. 238 
amounts to Bs. 2,142 and it is clear there- 
fore that the document originally con- 
templated a period of nine months, and, 
whenever the alteration to nine m UjIis 
was made, it clearly represents the ori- 
ginal intention of the parties. I am of 
opinion that the document (Bx K) was 
signed by the plaintiff of his own free 
will, that he must be presumed to have 
understood what he was signing and that 
it does represent the terms of the con- 
tract agreed on between the parties. 

As regards the amounts which havo 
been already paid towards the price of 
the car, I also agree with the finding of 
the trial Judge The plaintiff' claims to 
havo paid the sum of Bs. 165. The de- 
fendant says that this payment was made 
not towards the price of the car but to- 
wards the insurance premium thereon. 
The plaintiff admits that Bs. 165 was 
paid towards insurance and he has failed 
to prove that he made more than one 
payment of that amount. Tho amount 
that was due therefore under tho original 
contract at the time of the execution of 
Ex. K was the sum of Bs. 3,850 less the 
three instalments of Bs. 1,003, 800 and 
127, or a total of Bs. 1,927. The defen- 
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daot says that the Bs 220 was by consent 
added to this sum to represent interest. 
The interest would work out at a some- 
what high rate but aot at a rate un- 
usually high for such agreements. Bet- 
ween the purchase and tho Ex. K the 
plaintiff claims that ho spent Bs. 557 in 
having a body made Jor the oar That 
he did spend some money for this has 
been proved, bub I agree with the trial 
.Judge that he has nob proved that the 
value of the truck was increased by the 
whole amount of tho money he spent on 
this body. If tho terms of the contract. 
Ex. K, are to ‘he enforced in their en- 
tirety. then it scorns to mo that the suit 
was rightly dismissed. Bub the question 
remains whether the terms of the con- 
tract should be enforced in full. Exhibit 
K is headed ; 

“ McmorauLlum of Agroomoafc bofcwoon. ^lossra. 
Tha MoLor House Go. Ltd., called tho owners 
and Maung 13a Oh, callod'bha Hirar, " 

Clause 1 of the agreement reads : 

“ The owners .igroo to let, and the hiror 
■agroea to hiro a triielc and accesaonea aa doa- 
enbed on blio back hereof for tho term of nine 
montha, for the sum of Ua. 2,143 piyablo down 
and tho balanco in monthly instalments of 
iia. 23S on 2Tbh day of each month at Rangoon, 
tho firat instalment to ho paid on 20bh Novoin- 
bor next 3 923. ” 

Clause 2, amongst other things, recites 
that 

" it la agreed that tho triiok shall remain tho 
pioporty of tho owiiprs until and iinlasa tho 
hiror oxorcisoa tho option, contained in Cl, 9" 

Clause 3 roads 

“should the hirer mako default in any 
monthly payment aa agreed, or commit any 
breach of any provision of thia cagreemoub or 
should ho die or havo a rooaivor order made 
against him or make any arrongaraont or oom- 
position with his crodiborB, or should the said 
truck be aoized under exocution or legal pro- 
oeaa, the whole sum then remaining unpaid 
of the full amount of Ks, 2,143 shall bocome 
duo and payable lorthwitb, and the owners 
ahall^havo the right txt any tuna to retake pos- 
session of the said truck and acoeasories, and 
to credit tho account of tho hirer (aa against 
the balanco of the and full amount) with an 
amount roprosenting tho fair market value of 
the machine and aceessorioa in their then 
condition but such amount shall nob ba grea- 
ter than tho whole sum then owing by the 
hirer to tho owner.” 

Clause 6 says : 

“Tho hirer shall be at liberty at any time 
during the continuance of f[the agreement to 
return the said truck and accesaorles to the 
owners, carnage paid, and upon the samo 
being safely roceivcd by tho ownera, they 
shall bo oroditod to the hirer’s account in the 
same manner and with the same effect aa is 
provided in para 3 hereof, provided that the 
owners shall not be compelled to allow for 
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the Haid truck and aodesBoriea a greater sum 
than the balance of the whole sum owing by 
the hirer to the owners. It is the intention 
of this agreement that on the deteimination 
of the hiring under this clause the hirer 
shall at once p'^y the balanoa of the full 
amount named in Gl. 1, less an allowance for 
the fair market value as aforesaid, 

Aad tiha agreeiueab concludes with 

Cl. 9 : 

"It IB further agreed that if and when the 
full Hmount fir.sily above named shall have 
boon paid to the owners, the hirer shall have 
the option of purchjsiug the said truck and 
aooessories for the sum of ouo rupee, but no 
such option shall arise m case of termina- 
tion of hiring under Cls. 3 or 0 hereof. 

The Gonabruction of a hire purchase 
agreement with reference to a sewing 
machine was discussed in the ciso of 
Musa Mia v Dorahjee (1) , and also in 
the Upper Burina case of SitKjer Manii- 
facturiufj Co. v. Elahi Khan {'2). In 
each of tlioso two cases the claim made 
was for hire long after the period whan 
if tho amount payable had been piid on 
the dates due, tho machine would have 
become the property of the hirer. The 
two cases are not, therefore, analogous 
to the present case But in the Upper 
Burma case, it was held that the circum- 
stances of the caso appeared to bring it 
within the intended application of S. 
74, Contract Act, and I think the same 
view may be taken as regards the pre- 
sent case. 

Section 74, Contract Act provides : 

"When a oontract has becu brokcu, if a 
sum is named in the contract as the ^amount 
to bo paid in Ociso of such broach, or if the 
contract contaius any other stipulation by 
way of penalty, the party complaining of tho 
breach is entitled, whether or net actual 
damage or loss is proved to have been caused 
thereby, to receive from tho party who has 
broken tho contract reasonable compensation 
not exceeding tho amount so named, or, as 
the case may bo, the penalty stipulated for." 

Now fcliQ agreement in the present 
case is on the face of it an agreement to 
hire with an option of purchase, but, as 
pointed out in the Upper Burma case of 
Singer Manufacturing Company (2) at 
p. 294 : 

"In construing a contract it is, of course, 
the duty of the Courts to look not merely at 
the surface and form, but also into the heart 
of the matter and to ascertain its true mean- 
ing and the actual intention of the parties." 

Although the agreement is in form 
one of hire the object of the parties in 
drawing up the agreement was to enter 
into a oon tract f or sj.le provi ding at th e 

(1) [1910] 5 L. B. R. 201=8 I. G. 969. 

(2) [1892-96] 2 U, B. R. 291. 


same time security to the seller for due[ 
payment of the purchase price 

Clause 9 provides that on the whole 
Rs 2,142 being paid the hirer shall be 
entitled to purchase it on paying ano- 
ther one rupee ; tliat is to say, he would 
beoome the purchaser for 2,143 In 
Cl. 1 tho hirer undertakes to pay the 
instalments of Rs. 238 a month on the 
29th of each month, Cl. 3, under which 
the defendant-company has acted in this 
case, contains the penalty for failure to 
carry out this promise of paying the in- 
stalmeuts as they fall due. Under that 
clause the owners cm seize tho car and 
keep it without making any payment to 
the plaintiff even though the value of 
the car may be very greatly m excess of 
the amount due under tho agruemeub. It 
seems to me that this is clearly a stipu- 
lation by way of penalty, and, further, 
that it is a stipulation which if strictly 
enforced might ha\ro the most inequit | 
able results. 

Mr. Bertie, the Manager of the Motor 
House Company admits that if a party 
had to pay Rs 4,000 under a hire pur* 
chase agreement and only Rs. 5 was left 
unpaid, strictly speaking, they could 
seize the car and make any profit they 
like over it, that is bo say, in such cir- 
cumstances the would-be purchaser who 
had paid practically the whole of tho 
car would merely have had the use of it 
as a hirer for a period of months. If 
both parties to tho agreement. Ex. K, 
performed their part of the contract, 
the agreement would bo fair enough. 
But the penalty provided in case of de- 
fault by tho purchaser is clearly in the 
highest degree inequitable. In my opi- 
nion, the provisions of Cl. 3 amount to a 
stipulation by way of penalty which the 
Courts can and ought to relieve against 
under the provisions of S. 74, Contract 
Act 

Tho sum of Rs. 2,143 shown in Ex K 
is nob tho amount actually duo at the 
time the agreement was drawn up, but 
in view of the failure of the plaintiff 
to make payment under tho original 
contract the defendant company could 
fairly claim interest on their money, 
and I am not satisfied that in tha 
amount fixed, Rs. 2,143, the rate of in- 
terest allowed is so unreasonably high 
as to he exorbitant. But having allowed 
this sum it is not neoessary to allow 
anything further for iuterest as in calc- 
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alatiag fchis amounb interest was clearly 
allowed for up to the expiry of the nine 
months. Of this sum of Bs. 2,113, Ra 
238 has been paid leaving a balance of 
Bs, 1905. The respondent-company has 
sold the truck for Us. 2,750 so that they 
have obtained Rs 815 more than was 
due to them for the truok. The sale took 
place on 5th March, several months be- 
fore the instalments under agreement 
were due. As far as interest is con- 
cerned, the defendant company was 
therefore amply compensated by fixing 
the value of the car in the agreement at 
Rs 2,113 I think, they might reasoni- 
bly claim something above this for costs 
incurred in getting the car back and 
Belling it But R?. 15 should be a sutfi- 
cient allowance for this, I am of opinion 
that the part of Cl. 3 of the agreement 
which says that 

‘tho amounb bo tho oredib of the hirer shall 
not be greater than the whole aura then 
owing by the hirer." 

-should nob be enforced and that the de- 
laadanb cjmpany may be reasonably 
compensated for the breach by the plain- 
tiff of his agreement, by allowing them 
the money they have received for the 
truck, loss the sum of Rs. 800 On 
points of fact the defendant company 
have been successful in both Courts and 
the greater part of the cost of litigation 
should be borne by the plaintiff, I sob 
aside the decree of the trial Court and 
pass a decree for the payment by the 
defendants to the plaintiff of Rs. 800, 
The .plaintiff will pay the defendants 
half their costs in both CDurbs. 

P.N /n.K, D^.cree set aside. 
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Rutledge, C, J., and Brown. J 

U Pyinnya and another — Plaintiffs — 
Appellants. 

V. 

V. Dipa — Dofeiidant — Respondent 

First Appeal No. 170 of 1928, Decided 
on 19bh March 1929, fron judgment of 
High Court on original side in Civil Re- 
gular Suit No 225 of L927. 

(a) Buddhiit Law (Burmeie)— Thinghlka 
property dedicated to rahans of Kyaungdaik 
ii veited in head of monaitery ai truiteei. 

Where thinghlka property is dedicated to 
the rahana of kyaungdaik and, not to the 
whole monkhood throughout the world, the 
property is vested in the head or heads of the 
monaitery ai trustee!. [P 373 C 1] 


. V. Dipa (Rutledge. C. J.) 1929 

(b) Buddhiit Law (Burmesel^Scheme giv- 
ing power to trustees to settle or decide dis- 
putes relating to possession of kyaung — 
Power to appoint Buccesior to head of kyaung 
vests in trustees. 

Where a scheme regarding land granted by 
GoveiamonL for religious purposes is settled, 
giviug to the trusboGB all powers (9i ooutrol to 
settle disputes relating to the possession of 
kyaungs and to decide who should be in pos- 
aessiou of the same, then on the death of a 
monk holding the kyaungs, the truatnos and 
trustees alone have the power to appoint his 
aucceasor and that though ordinarily in mak- 
ing 3uoh appointment, they should consider 
whether the deceased occupant has nomiuated 
a successor who was his senior pupil and well 
qualified to teach the Buddhist scriptures, the 
trustees’ choice is not narrowed down to suoh 
an individual, and they are justified in asking 
him to aoknowledge the scheme settled for the 
management of the kyaungdaik and on hia 
refusal to acknowledge it, are justified in ap- 
pointing other monks to take possession of 
kyauug : (13^2 1836) 2 U. J3, U. 73 and 

(1892-189G) 2 U. B, R. 72, Ref. [P 374 C 2J 

Maung Kun — for Appellantg. 

Maung My a Oaing — for-Respondeat. 

Rutledge, C. J. — This is an appeal 
from the Original Side of this Court dis- 
missing the plaintiff-appellants' suit for 
possession of a kyaung in the Thayebtaw 
Kyaungdaik, Ringoon, of which the do- 
fendint-respondent is at present in pos- 
session. Disputes ffrom time to time 
had arisen in connexion with this kya- 
uagdaik and at the suggestion of the 
Court appliciition was inade to the late 
Chief Court for the setbleraent of a 
scheme for the manrigernent of the kya- 
ungiaik in 1912. An appeal. First Civil 
Appeal No. 129 of 19 L3, was preferred 
against the scheme settled by the Ori- 
ginal 8ide and the appellate Court, oon- 
sisting of the late Sir Charles Fox, Chief 
Judge, and Sir Henry Hartnoll, gave the 
scheme their very careful consideration 
and referred it to the Mahisangharaja 
the Thabhsnabaing, who gave his opinion 
after consultation with the Sayadawa 
present at the Soodimi Convocation. 

We may mention that the several par- 
ties in the kyaungdaik profess to belong 
to the holy of monks who acknowledge 
the Thabhanibamg as their religious 
head. The scheme was accordingly set- 
tled by the appellate Bench of the Chief 
Court in accordance with the advice of 
the highest ecclesiastical authority ao- 
koowledged by the several monks of the 
kyaungdaik. This, however, did not pre- 
vent a considerable number of monks in 
the kyaungdaik refusing to acknowledge 
the scheme and in partiouUc the appel- 
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lants, who in pursuance oE the soheine 
wore elected as trustees of the kyaung- 
daik with a council of five. U Kethaya, 
the monk in charge of the Ilmangin kya- 
ung was one of those who refused to ac- 
knowledge the scheme, and it is on re- 
cord that the appellants, the present 
trustees, sued U Kethaya for ejectment in 
the late Chief Court in Civil Regular No- 
218 of 1918, alleging disobedience and 
harbouring a considerable number of 
monks hostile to the trustees- In those 
proceedings, it was not disputed that U 
Kethaya was in lawful possession of the 
kyaung In such circumstancea, a strong 
case would have to be mide out to justify 
ejectment by the trustees, and the suit 
was dismissed by consent as not disclos- 
ing sufficient cause of action. U Kethaya 
died early in 192G and the defendant, 
who seems to have been his senior dis- 
<3iple, claims to be in lawful possession 
of the kyaung as his successor. The 
learned trial Judge has held that the de- 
fendant is in lawful possession of the 
kyaung and after a full discussion of the 
breaches of the bye-laws alleged by the 
plaintills has held that they are insulfi- 
oieiit to justify eviction aTd so has dis- 
missed the suit. 

If we were able to share the learned 
Judge’s finding that defendant was in 
lawful possession of the kyaung as suc- 
cessor to the late U Kethaya, we would 
not he disposed to differ with his find- 
ings as regards the aulfioienoy of the al- 
leged hreiches to justify eviction, but, 
for reasons which we hereafter set out, 
wo are not satisfied. If it had been estab- 
lished that the kyaung was poggalika 
iproporty, the learned Judge’s findings 
might well bo correct, bub it is common 
.ground that the kyaung in fact is thiug- 
hika property. No doubt thinghika pro- 
perty varies in character according to its 
• original dedication. It may be dedicated 
to the rahans of the four quarters of the 
earth, i. e., to the whole monkhood 
throughout the world, or, as is more usu- 
ally the case to the rahans of the parti- 
|Oular kyaungdaik in which the kyaung is 
situated. There is no evidence on the 
record as to the particular form of the 
dedication, but we consider ourselves 
justified in presuming that the more 
usual form was followed iu this case and 
that the dedication was to the rahans of 
the kyaungdaik. In such oases, the pro- 
perty is vested in the head or heads of 


the monastery, no doubt as trustees : see 
the Manugye Dbammathat ; Book 8 
(Richardson), para 3, 236 ; 

“Of these six, as regards the gift having re- 
ference to a future state of existence, they are 
of two kinds, poggaliica and chingbeika. In 
poggalika gifts, tho person to whom the offer- 
ing IS made has a right Lo Iceep it. In thing- 
heika gifts, it becomes tho property of the 
chief of the assombly of priests : boo Maunj 
Talok V. Mo KiAji (1).“ 

The land on which the kyaungdaik is 
situated was granted by Government for 
religious purposes to trustees and tho 
present trustees' names have been inserted 
in this grant, which is in their posses- 
sion This fact is mentioned by the first 
plaintiff in his evidence. The scheme 
does not vest the land in the trustees, 
but by its terms seems to take for granted 
that this has already been done. Had it 
been otherwise, it would be difficult to 
explain the very extensive powers given 
to the trustees by S. 8, Cls. (a) to (f) 
By Cl. (a) they are given all the powers 
of control which the head of a monas- 
tery has by Burmese Ecclesiastical Law — 
to settle disputes relating to tho posses- 
sion of kyaungs, rayats or religious 
buildings and to decide who should be 
in possession (of kyaungs). As I read 
this clause, they have nob merely tho 
power to decide disputes between lawful 
claimants to a kyaung, but they are 
given expressly the power to decide who 
should be in possession of any thinghika 
kyaung. This power is probably given 
to thorn as heads of tho kyaungdaik by 
Burmese Ecclesiastical Law, but it is 
expressly given to them by the scheme 
as settled by the Chief Court on tho 
advice of the Thathanabaing. 

The position taken up liy the defen- 
dant throughout was that he was not 
bound by the scheme and would not obey 
its provisions. The learned trial Judge 
has held that the defendant, as well as 
all other monks in the kyaungdaik are 
bound by this sebeme. I am in full 
agreement with this finding, but I do 
nob think that tho learned Judge cor- 
rectly appreciated the conEcquences of 
this finding and he seems to have been 
led away from the main issue by other 
matters raised by the pleadings such as 
breaches of bye-laws and the committing 
of dupassa. From tho evidence it seems 
clear that the trustees bad no objection 
to the defendant if he acknoweledged 
himself bound by the scheme and reoog' 
nil) [1892-1096] 2 U B.R. 79. 
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nized the trustees as the heads of the 
kyaungdaik, and it is perfeotly clear that 
the defendant refused to acknowledge 
the scheme or the trustees as the heads 
of the kyaungdaik. 

It has been contended that the trustees 
and council had no option but to recog- 
nize the defendant as the lawful succes- 
sor of the late U Ketha^a as custodian 
of the Hmangin kyaung as ho was his 
senior disciple, was well qualified to 
teach the Buddhist scriptures and had 
been nominated by U Kethaya. No doubt 
these aro qualifications which in ordi- 
nary circumstances would lead the heads 
of the kyaungdaik to appoint a candi- 
date so well qualified, but 1 cannot read 
them as taking away the discretion of 
the trustees. The very object of the 
scheme was to promote harmony in the 
kyaungdaik and nob to continue inde- 
finitely the strife and bickerings of one 
faction with another, which is most in- 
imical to the Buddhist religion, and the 
requirements of the trustees that the 
defendant should ackowledge the scheme 
as a condition precedent to their entrust- 
ing him with the charge of the Hmangin 
kyaung seems to me to be perfectly rea- 
sonable. It is clear from the record that 
the trustees asked him for such ackno- 
wledgment and it is clear that the 
defendant declined to give it. Instead 
of acknowledging the trustees, the defen- 
dant called in D. W. No. 1, U Kothanla, 
referred to as the Aletawya Sayadaw. 
The learned advocates agree that his 
kyaungdaik is on boundary road in a 
different part of the city, and he himself 
was forced to admit that he had no con- 
nexion whatever with Thayettaw kyaung- 
daik. The defendant states that he 
entrusted the arrangements for U Ketha- 
ya’s pongyibyan to this monk, but it is 
also clear that he presided at the meet- 
ing, the Hmangin kyaung, which the 
defendant alleges appointed him the law- 
ful custodian of the kyaung. The record 
does not show how many of the rahans 
present at that meeting were strangers 
to the kyaungdaik like the presiding 
monk, nor does it really matter. The 
scheme did not entrust U Kothanla or 
a gathering of defendant's sympathisers 
with the power to decide who should be 
in possession of the Hmangin kyaung. 
This power was given to the trustees by 
S. 8, Cl. (d) of the soheme. The learned 
trial Judge seems to have been much 
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impressed by the demeanour of U Koth- 
anla. We have not had the advantage 
of the learned Judge on this point, but 
the impression seems to have been so 
favourable that he does not seem to 
have noticed that this monk was acti- 
vely mixing himself up in the concerns 
of a kyaungdaik with which be was not 
connected, and not as a peacemaker but 
as a partisan, and that he was backing 
up the defondant in hia disregard for the 
soheme which the learned Judge himself 
has found to be binding upon him, the 
defendants, as well as the other monks of 
the kyaungdaik 

To put the matter shortly, I am satis- 
fied that on the death of U Kethaya the 
trustees and the trustees alone bad the 
power to appoint his successor and that^ 
though ordinarily in making such ap-| 
pointment, they should consider whether 
the deceased occupant had nominated 
successor who was his senior pupil and 
well qualified to teach the Buddhist 
scriptures, the trustees' choice was not 
narrowed down to such an individual, 
and they were justified in asking him to 
acknowledge the scheme settled for the 
management of the kyaungdaik and on 
hia refusal to acknowledge it were justi-, 
fied in appointing other monks to take 
possession of the kyaung 

I have very little further to add in 
connexion with the case. The trustees 
appointed two disciples of the late U 
Kethaya : namely U Zatila and U Teze- 
niya to take charge of the kyaung as they 
agreed to acknowledge the scheme. This 
was done about May 1926. These monks 
ran away from the kyaung some time 
later and neither of them gave evidence 
at the trial. The defendant, however, 
filed a copy of U Zatila’s evidence in 
Criminal Regular Trial No. 336 of 1926 
before the Eastern Sub-Divisional Ma- 
gistrate, Rangoon, relying on the admis- 
sion in oross-examinabion that the defen- 
dant was senior to him and had a right 
to take the deceased U Kethaya’s iplace. 
In the earlier part of U Zatila’a evi- 
dence, he states that on the day that 
they were given the oustody of the 
kyaung, four Zerbadis abused them and 
attempted to stab another monk, while 
the defendant and his twenty disori- 
ples refused to leave the kyaung. From 
these circumstances, the reasons for the 
Bight of U Zatila and his oompanion are 
not far to seek. The learned Judge haa 
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decided that certain of the bye-lawa 
made under the scheme are ultra vires. 
As I do not base my judgment on any 
-question arising on these bye-laws, 
it is not necessary for me to express 
any opinion 

For the30 reasons, I would allow the 
appeal and set aside the judgment and 
decree appealed from, and would grant a 
decree that the defendant yield up pos- 
session of the Hmangin kyaung and pre- 
mises to the plaintiffs within fourteen 
days, failing whicli be will bo evicted 
therefrom. As there is no layman as- 
sociated with the defendant'respondenb 
on the record in this appeal, I would 
make no order as to costs. 

Brown, J. — I agree that tho decision 
in this case must depend on the answer 
to the question whether under a reason- 
able construction of tho scheme for the 
management of tho kyaungdaik as framed 
the trustees liave the right to fill any 
vacancy occurring in tho headship of tho 
kyaung by death of tho previous head. 
On this point the learned trial Judge 
remarked • 

“ III the prjgont niso, it ia not .illcgod that 
the defondant hag ait up auch a claira, and 
tho truatoea and the council appear to take 
up the poaition that they are invogtod in all 
oasoa with tin right of nominating tho auc- 
oosaor of a decoaaed hoad pongyi. Such a 
right appeara to be oppoael to the well rocog- 
niaod mothoda □£ appointing auoh a succeaaor 
and, therefore, to bo oppoacd to bho rulea of 
Vinaya with which tho achoma la intended 
to be coiiaiatnnt.” 

He then goes on to cite a passage from 
the deposition of the plaintiff U Pyinnya 
himself. U Pyinnya stated in tho course 
of his cross-examinibiou ■ 

uaually tho hoad of a gaiug in conaulta- 
tion with tho moinbor-i of tho gamg salecba 
as bo who should succood to a docoasod pre- 
siding monk.” 

But when further questioned by tho 
Court on the point he added : 

” Wo tho aanghaa boing in charge of tho 
kyaung will-bo tha proper persons to solect 
a aucooasor.” 

The learned Judge also relies on the 
evidence of tha Aletavvya Sayadaw, U 
Kothanla, for tho dofonco. This witness 
states in one part of tha examination : 

"On the death of proaidmg monk of a aang- 
hika kyaung and if tho docnased monk had 
ooafidQnG 3 in hia diaciplo that ho could tako 
obargo of tho kyaung and that ho would bo 
able to control tho other disciples, and if he 
(the junior) monk la replete with aforesaid 
qualification he baeomea the successor of tho 
deoeaaed presiding monk, If ha has not been 
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BO enstrusted, a successor is elected by tho 
sanghas of the kyaung who have been as- 
sociating with one ouother, i. o , the sanghas 
who are of the aama mind and who had as- 
sociated with the deceased presiding monk." 

But later on in his cross-examination 
he states : 

" It is true that in tho case of a kyaung 
(Tinghika kyaung) like the Hmangin kyaung 
the truateea of the kyaungdaik could nomi- 
nate a successor if the said kyaung la situated 
within the compound of the said kyaung- 
daik and if situated outside the kyaungdaik 
solitarily by itself the ilcccaaed presiding 
monk could nominate a aucceasor. Tho first 
answer ia true provided there is no monk 
in the kyaung competent to succeed tho 
deceased. ” 

This answer is somewhat confused, 
but I do nob think it can be held to be 
oslablished that tho general recognised 
custom is that only the rahaus of a 
particular kyaung in a kyauiiL^daik have 
the power of selecting a successor. 

In Manugyo, Vol. 8, S. 3, it is laid 
down that in poggalika gifts, the per- 
son to whom the offering is made has a 
right to keep it. In sanghika gifts, it 
becomes tho property of tlie chief of the 
assembly of priests. The property hero 
is sanghika property and, therefore, may 
be held to ho tho property of the chief 
of tho assembly of pnosbs. This by 
itsolf does not carry us very far, 
as it leaves open tho question ot 
what exactly is meant by assembly 
of priests”. In tho caso of (J Te Zcinda 
V U Teze (2), it was held that in 
Upper Burma a monk or ralian with the 
knowledge and authority of the Tliat- 
hanabaing ecclosilastical authorities 
under him or a Taikok had the power to 
evict the resident rahan from a kyaung. 
Tho following passage occurs in the jiidg- 
mont on p 75. 

" liut, bosidoa this, they claim to be tho 
Qccleaiaatical hoada of a sort of al boy or priory 
called a kyaungdaik, in which the defendant 
is one of the monks. Them a»’o separate 
buildings, but all are within tho same 
precincts and constitute a monastery of 
which the plamtiSa arc Taikok and 
Tftikkyat. ” 

It was hold that the plaintiffs had the 
power of eviction. This ruling has of 
courso no direct hearing in the present 
case, dealing with a kyaungdaik in 
Rangoon whoro there are no Taikoks and 
other ecclesiastical members of the 
Buddhist hierarchy suhordinabo bo the 
Thathanabaing. But it does suggest 
that in accordance with the ordinary 
rules of the Buddhist Ecclesiastical fjaw 

(2) (IB92-‘J0) 2 U. B, R. 72. 
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the head of a kyaung laik would have the 
power olaitned oa behiilf of the trustees 
in the present ciso. 

R lie 8 (a) of the sohocna lays down 
that the trustees shall control the be* 
haviour of all persons in the kyaungdaik 
and shall have all the powers, for enforo- 
iog such control, as are allowod to the 
head of a monastery by the Buddhist 
Ecclesiastical Law; and sub-Gl, (d) lays 
down that they shall settle disputes 
relating to the possession of kyaungs or 
zayats or roligious buildings and decide 
who should 1)6 in possession. This sub- 
clause appears to suggest that before 
they can exercise their power under it 
there must bo a dispute relating to pos- 
session. In the scheme as framed in 
the decree of the late Chief Court it might 
be posible to construe the words “decide 
who should bo in possession ” as referr- 
ing to any case in which a vacancy oc- 
curred. But from the Burmese version 
of the scheme it would appear that the 
sub-clause refers entirely to the question 
of disputes. The intention of the scheme 
under R. 8, sub-Cl. (a), appears to be 
that the trustees should have the general 
powers that would vest in the Taikok, 
and if the decision in U Te Zeinda's 
case (7) is correct, that would appear to 
include the power to decide as to the 
possession of the kyaung. 

It is quite clear in this case that a 
vacancy did occur in the headship of 
this particular kyaung on the death of 
U Kethaya and that very shortly after 
his death the trustees named two 


pongyis to succeed him. The kyauog is 
a sanghika property ahd it is therefore 
for the sanghas to decide as to possession... 
The difficulty is as to who is to repre- 
sent the sangha. No doubt in many 
cases the rahan ohosen by the deceased 
takes his place without any opposition. 
There does not seem to be any establi- 
shed rule of law by which the deceas- 
ed has any power to elect his successor, 
and it appears clear that that is not 
really claimed by either party in this 
case, lb is clear, however, that a 
vacancy has occurred in the management 
of the kyaung, and it is not clear that 
the defendant has tho right to fill the 
vacancy. That being so, we are of opi- 
nion that in accordance with tho general 
principles of the Ecclesiastical Law and 
of tho scheme as framed, the provisions 
of R. 8, sub-Cl. (d) must apply and that 
the trustees must decide who is to fill 
the vacancy. That being so, they were 
clearly justified in evicting the defen- 
dant from tho kyaung, the defendant 
having refused to acknowledge their 
authority in the matter. The plaintiffs 
ask in their plaint that the defendant 
may be evicted from the whole kyaung- 
daik, but it does not seem to mo that 
they have established any good case for 
such an order. I, therefore, agree with 
the order proposed and that a decrco 
should be passed evicting the defendant 
from the kyaung in dispute. I also agree 
that no order should be passed as to 
costs in this appeal. 

•\\s./n,K. Appeal allowed 
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A 

Abdul Latif v. Suloman Umxr fio 

Abdul Rihmi.u v. Ilijl Mahomod Idris 212 
'Abraham Reubeu v. Karachi Municipa* 
lity • CO 

Ahm\d Shah Sikaudac Shah v. E nporoc 145 
Allahbuxkhau Mir v. Rmparor 00 

Allah Dito v. Emperor 5 

Allibhoy Adamji v. • Gordhaudaa Jeena- 
bhoy 13 

Asiatic Potroloum Co., Etd. v, Kaftii 
A/20/iUdeeu and Souq 227 

Assaram ^lotiram, In re 161(1) 

Abmaram Cdhavdas v. Dayaram Sawney Ul 
B 

Banaidhar Mmgatrai v. Dinanath Co. 13 


C 

uhagpil Narainji v. Emperor 151 

Chotooraal Bulohand v. Shankerdas Gir- 
dharilal 83 

Choibhram v. Khemchand 7 

Chuharmal Nihal Mai v. Einporoc 132 

D 

Dayaram Giduraal v. Nabibux 98 

Dayaram Pritamdaa v. Naraiiidaa 200 

E 

Emperor v. Alias 242 

V. E. 0. D, Wheelor 15 

V. Fateh 166 

— Ghulam Ahmed 179(1) 

— V. Panjal 245 

Shidoo 26 

y Soomar Abdulla 23 

— — V. Walidino 137 

F 

Francis Paul Do Sauza v. Secretary of 
State 238 

G 

Gangaram Simandas v. Deumal Nihal- 
ohatxd 4G 

Gangaram Samandas v. Deumal Nihal- 
eband 1G3 

Gordhandas v. Official Assignee Jaffer- 
bhoy & Co. Estate 167 

Govindsing v. Emperor 30 

Hanifabai, Mb. v. Karachi Port Trust 177 
Haroon v. Emperor 147 

Rashmatmal v, Pribhdas 117 


TIassomal v. Sahibo 12 

Hussain Haji Umar v. Emperor 50(2) 

Hussanali ^tahomedali v. Emperor 119 

I 

lUahibux v. Emperor 175 

Ismail V. Mt. Amina 15S 

•Ismail V. Tayaballi Essaji l‘>2 

Jothanand v. Emperor 52 (1) 

.Thaiuandas v. P>ibi Aishan 206 

Jiwandas Virbliauclas v. Khemchand 
Ramdas 110 

K 

Kaiser Khan v. Rattanchand 105 

*Kalumal Dovandas v. Kessumal Narain- 
das 153 

Kanji Eadha v. Kanji Gowa 36 

•Karachi Bank, Ltd. v. Khemchand Mc- 
waram 44 

Karim Baksh v. Emperor 179 (2) 

*lvhasomal v. Racho 3S 

•Khatijanbai v. Nur Mahomed 136 

Khubchand Bhikchand v. Jethanand 
Sanbdas 168 

Kodumal Jothanand v. Bulchand Gur- 
mukhclas 209 

L 

•Lalchaiid Gobindram v. Tojbhandas Ja* 
gannath 41 

L. Bar-ab-Law In re FB 121 

Lilaram v. Tikamdas 225 

M 

Mackkillop, A. C. v, Noorbhoy Allibhoy 
& Sons 161 (2) 

Mahomodally Ebrahimji v. Lakhmi- 
chand Issardas 52 (2) 

Mahomed Azim Md. Ibrahim v, Disfc. 

Local Board 224 

Mahomeddin v. Emperor 150 

•Mahomed Hus.saiii v. Emperor 243 

Mahomed Saleh v. Emperor 249 (2) 

Mahomed Shah v. Nihalchaud 107 

Manghirmal Tekchand v. Akbarali A Co. 28 

Mataro v. Emperor * 9 

Mithomal v. Basbomal 161(1) 

Mohanlal Kotumal v. Dalpatrai Isardasj 40 
•Mooljl Morarji, In re 114 

•Motumal Kishindas v. Glianshamdas 
Parmaiiand 20i 
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Muloliand v. Emperor 240 (1) 

Munshilai Amansingb v. Bisbonlal 
Dattaiam 230 

Murlidhar J. Punjabi v. Naraindas ^lota* 
ram 172 (?) 

N 

Nainomal v. Ilashoinal Sanwaldas 112 

•Naraindas Assanmal v. Valabdaa Via- 
handas 1 

•Narsomal Jiwandas v, Peruinxl 45 

•Nenomal Jiamal v. Chandumal Assan- 
inal 140 

Ncnumal Visbindaa v. Emperor 118 

O 

Official Roccivor v. Jankibai 135 

P 

I’apurbai v. Cliubarmal Mulcbaurl 10 

Parumal Thawerdas v. Abdul Rauf 235 

Phoenix Trading Go. Ltd. v. Diwan 
eband Sibal and Sons 172 (l) 

Pir Mahomed v. Yacoob 113 

•Pokbardas Gabr.ini and Sous v. Sowaram 
Oirdharllal 192 

R 

Hambhabai v. Doougorsi Nagji 102 

Ramchand v. Emperor 115 

•Ramzan v. Emperor 140 

Reloomal Tolaram, In rc 21 

Rochiram Gianchand v. Kalachaud Dju- 
mal 150 


S 

Salob V. Emperor 355 

Santdas Gobindram v. Sooy. of State 220 

Sinwaldas Kundaudas v. Emperor 253 

Situmal V. Khiidadad 164(2) 

Secretary of State v. Gurmnkhdas 211 

Shad Mahomed v. Kamruddin 170 

Shaw Wallace & Co. v. Ourbuxsing Bo- 
sbensing 68 

Sbor Mahomed v. Emperor 17 (1) 

Spencer <fe Co. v. Edulji 92 

T 

Tabilram v* Maghanmal 170 

•Teoomal Bochaldas v, Dharamdiis 49 

•Thakurdas v. Topandas 217 

’Thawerdas Sirumal v. S '.crotarv of State 

61(2) 

Tiratbbai v. Sugnibai 61(1) 

Tulsbtdas Kesbowdas v. Ahmad Nur 
Mahomed 120 

•Tulsidas Kishindayal v. Alibhoy Karimji 

154 

U 

••Bmmakulsum, Mt. v. Gbulam Rasul 
Khan 32 

Uttamchand Brijlal v. Bilmokand S. L. • 55 

V 

Vasudevmal v. Emperor 50 (1) 

W 

Wahid Bux Bhutto v. Emperor 250 

Wali Mahomed v. Emperor ^7(2) 
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^ ^ Indicate Cases of Very Great Importance. 

Arbitration Act (9 of 1899) 


A 

Adverse Possession 

—“Co-owner’s possession is nub adveiso 
unless llioro is disclaimer by open asser- 
tion of hostile title — Entry in revenue 
papers or non-cnjoymonb of profluce is 
insullK ient 212l 

Alluvion and Diluvion 

* Land washed away and leformod 

is property of proprietor mid not of 
Government 61 (2)c 

Accretion — Delinite chaiif^o in each 

year in tlie reformed land according to 
the actual course of the river after the 
inundation season — Aceiv^lion cannot he 
inferied 61 (2)c 

Appeal 

Right oi — Appeal i'loni consent de- 

ciCG — Review also filed — Ap]iellato Couit 
should grant relief in appeal if party is 
entitled, althougli same can ho obtained 
in rcvieiv 32h 

Arbitration 

Roccivors may bo ajipointed by ar- 
bitrators when option is given to so ap- 
point 200c 

Buyer and seller — Contract provid- 
ing appointment of arbitiator by one 
party for the other after seven days from 
ilespatch of notice — Notice not delivered 
to other party for a fortnight — Sufficient 
cause for not enforcing terms of clause 
not shown — Terms must be eriforcecl 58a 
— Clause in contract — Suit on contract 
brought within time — Defendant, how- 
ever, relying on clause to refer in that 
contract and getting suit stayed — It 
is immaterial if reference is made beyond 
Xicriod of limitation 556 

Clause in contract providing refe- 
rence to arbitration but nob barring suit 
to enforce claim — Claim nob enlorcod 
either by suit or arbitration during limi- 
tation period — There subsists no depute 
under contract to bo enforced by arbit- 
ration SSd 


S. 4— Option to submit to arbitra- 
tion exercisable by ono party only — 
Award is valid 83a 

S. 8 (1) (b) — Aihitrator appointed 

Molo arbitrator under S 9 (h) — Ho refus- 
ing to act —Procedure to 1)0 applied is 
not tliat in S. 8 (0 (b) but procedure in 
S. 9 only will bo reijcatod 55a 

S. 9 -Party desiring to enforce sub- 
mission (dause must specify nature of 
dispute and nominate liis arbitrator first 

586 

S. 9 — Arbitrator appointed solo ar- 

bitratoi under S. 9 (b) — Ho refusing to 
act — Procedure to bo applied is not that 
in S. 8 (l) (b) bub procedure in S. 9 only 
will 1)0 repeated 55a 

S. 15— R.50, 0.21, Civil P.C., applies 

to award against firm, filed under the 
Arbitration Act — Such award has status 
of decree — Courts cannot refuse enforce- 
ment of award owing to mandatory 
nature of B. 1 5 28 

B 

Benami 

Motive loi I'cnaini pm chase held to 

bo leas on a bio 195a 

Burden of proof — Biiiden of proving 

that person named in sale deed as pur- 
chaser is benamidar lies on person alleg- 
ing it and bo must prove that the pur- 
chase money came fiom him 1956 

Benamidar can lease out benami 

property to bind real purchaser 195c 

Suit by N against K for a declaration 

that ho is a real purchaser and K mere 
benamidar — Entry by K into account 
book of N of whole amount spent in pur- 
chasing property— Such entry is nob ac- 
knowledgment that all money was paid 
by N 195£2 

Bombay District Municipal Act (3 
of 1901) 

S. 46 — Karachi Municipality Rule 

— Dismissal in accordance with rule 
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8 

Bombay District Municipal Act 

nnd bye-laws — Court cannot enquire 
further — But if dismissal is wanton or 
against rules and bye-laws, servant can 
Bucceed as in ordinary suit between 
master and servant 69c 

S. ISl (1) — Person manufacturing 

oil by machinery without license can he 
convicted so ( 2 )a 

S. 155— For daily lino, person must 

bo first convicted for principal breach 
and secondly convictel for continuing 
the same 52 (l)a 

S 161 — Axiplications by accused 

under consideration — Time is not exten- 
ded 52 (1)/; 

— Ss. 184 and 46 (e) —Karachi Muni- 
cipal Rules, R. 93 — Servant of Karachi 
Munieipality cannot be dismissed with- 
out giving him opportunity of being 
heard 696 

Bombay Land Revenue Code (5 of 
1879) 

(as amended by Act of 1901), 

S. 56 — Effect of amendment on the 
giant of fallow-forfeited land toco-owner 
— Such grant is [lersonal 2l2e 

Bombay Local Boards Act (6 of 
1923) 

" ” S. 27 — Illegal election — Chairman 

and Vice-Chairman to continue to pei’- 
form duty till now Board begins to func- 
tion — Balance of convenience is on the 
side of granting in) unction and should 
not, therefore, he refused 224 

Bombay Regulation (2 of 1827) 

S. 54 — S. 51 still applies to Sind — 

Pleader ill and notifying his inability — 
Party is entitled to reasonable adjourn- 
ment for engaging another pleader 40 
Bombay Rent Act (2 of 1918) 

(as amended Act 3 of 1923), S.2 

(b) (2) — Premises let mainly and sub- 
stantially for purpose of shop — Tenant 
will not ho protected 36 

S. 9 (2) — Tenant making default in 

payment of rent oven when demanded — 
Ho harassing landlord by his conduct — 
Ho subsequently tendering overdue rent 
— His conduct is satisfactory cause with- 
in S. 9, Cl. (i) — Subsequent tender or 
payment in Court is of no avail 13a 

c 

ContonmentB Act (2 of 1924) 

Sb. 213 and 216— Butcher without 

license importing meat in quantities 
more than required for his personal use 
and distributing it — No proof of receiv- 
ing money —Presumption that he actu- 


ContonmentB Act 

tually imported meat and sold it is justi- 
fied 150a 

Civil P. C. (5 of 1908) 

S. 9 — Karachi Municipality Rules 

— Dismissal in accordance with rules 
and bye-laws — Court cannot enquire fur- 
ther — But dismissal if wanton or against 
rules and hyo-laws servant can succeed 
as in ordinary suit between master and 
servant 69c 

^ S. 9 — Member of panchayat, break- 
ing its rule not to marry second wife 
during lifetime of first — Dispute re- 
ferred to arbitration and award made 
Member consenting to award — Dispute 
involves purely caste question and no 
suit would lie — Award cannot bo en- 
fcrced as it relates to questions for 
which no suit lies — Consent of parties 
not to challenge award cannot enable 
Court to enforce it if otherwise uiien- 
forceablo 1 

S. 20 — Suit on contract — Court 

where agreement is accepted has luris- 
diction 227a 

S. 20 — Parties cannot confer juris-. 

diction by agreement on Cuuit when it 
does not jiossess it 227b 

S. 20 — Defendant agent of plaintiff 

to sell goods at M agreeing to make jiay- 
monts, be accountable and to report 
stock at Karachi and also agreeing to 
sue and lie sued in Karachi Courts — All 
clauses read together conferred jurisdic- 
tion on Karachi Courts 2276' 

S. 20 (b) — Cause of action indubi- 
tably arising within jurisdiction — No 
leave is necessary 170c 

^ S. 45 — Attachment before judg- 

ment — Property in Dutch territory — 
Mandate, issued to British Consul there, 
cannot be maintained 45a 

^ S. 45 — The Courts contemplated 

by S. 45 are Courts in the Native Indian 
SUtes in alliance with the British 
Government 456 

S. 80 — A substantial compliance 

with the provisions of S. 80 is sufficient 

61 (2)a 

S. 96 (3)— Person denying to be 

party to compromise can appeal 32d 

^ S. 96 (3) — Decree not limited to 

subject matter of suit is appealable 32^ 
— S. 115 — S. 115 applies to /'juriadic- 
tion” alone 92a 

S. 115 — Order of refusal to issue a 

commission is not a *'case” 92b 
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Civil P. C. 


Civil P. C. 

O. 8, R. 5— Suit for piirtneraliip 

accounts — Defendants sayinf^ that shares 
are different but not specifying them — 
Evasive denial is admission of terms in 
plaint Tl) 

* O. 9, Rr. 6 and 7 — Defaulting de- 

fendant cannot as of light by appearing 
ah any time before judgment intervene 
in ex parte proceedings — He must show 
good cause 46 

O. 21, R. 29 — Revision — Security 

for full amount of decree under O. 21, 
R. 29, being discretionary, Higli Court 
will not interfere in revision, unless dis- 
cretion was improperly used 110c; 

O. 21, R 40 — Judgment-debtor aj)- 

plving to Court after issue of warrant 
without notice and befoie liis arrest to 
enriuiro into his pauperism —S. lol does 
not apply as he can still sun under him- 
self in Court and move it to i)ass order 
under R. iO (3) 110/i 

O. 21, R. 50 — Rule api'lies to 

award against firm filed under the Ar- 
bitration Act — Such aw.ird has status 
of decree —Courts cannot refuse enfoice- 
ment of award, owing to iuaiulabor> na- 
ture of An brat ion Act S. 15 28 

— O. 22, Rr.2 and 4 — Word “surviye” 
in 0. 22, R. 2, is used in its ordiuarv 
sense of outliving 225a 

O. 22, 11. 9 — Ordci of abatement 

is appealable 225/> 

O. 23, R. 3 —Person deriving 

party to the compromise can appeal 32cZ 

O. 23, R. 3 — Court failing to order 

the recording of compromise — Aggiieved 
party can still appeal 32/ 

O. 23, R. 3 — Petition of compro- 
mise accepted by parties — Judge order- 
ing decree to bo passed in terms of com- 
promise, but omitting to order compro- 
mise to be recorded — Provisions of O. 23 
are suniciently complied with — Defect 
if any is cured by pirovisions of S. 99 — 
Appellate Court cannot go behind com- 
promise and order retrial on merits 12 
— O 30, R. 1 — Suit for partnership 
accounts — One of the defendants a firm 
— Names of partners of the firm need 
nob be disclosed Id 

O. 30, R. 6 — Suit against firm — 

Summons on a person as partner — De- 
fence in partner's name but containing 
nothing individual — There is technical 
flaw which can be corrected by Court 
even at argument stage 192a 

— O. 30, R. 9 — When all members of 


one firm aio also members of another, 
suit cannot he brought by one against 
other for account or for balance due — 
Proper remedy is suit for partnership 
account of otiiev firm 192/^ 

O. 32, R. 3 (4) — Near relations 

parties to suit and having interests 
adverse to minor — Notice need nob bo 
issued against them 32/) 

O. 32, R 3 (4) — Since the amend- 
ment in 1907 in Sind nonobico to minors 
IS essential 32fJ 

^ O. 33 — Liin Act Art 177 does 

nob apply to foi lua pauperis I'nnuuv 

136a 

* O 33, R 9 (a) and S. 141 — 

P.iuper ]mvposclv tlel.i>ing to l)iing 
legal roprcsentativo of dcioasc'd opponent 
on recoid \\ibhin loasonable tune — Ap- 
plicabicai iian bo rejected under O 33, 
R. 9 (a) read with S. 14 L or under S. 15 L 

136/) 

O 34, R. 6 — -An awaid decreo 

authori/ing mortgagee bo recover halanco 
after sale irom nioiLgagor’s poison is nob 
invalid 44(7 

O 34, R 6—Th(j lights under a 

valid mortgage decree directing recovorv 
of balance personally from judgment - 
debtor cannot be deemed as abandoned 
bv presenting an application under 0 3 I, 

K. 6 44/) 

O 37 — Suit on dishonoured bill of 

e\cliaiigo--Acco|)tor getting possession 
of goods — Ho cannot plead tiiat lie was 
merely acting as agent for tlio rlrawei — 
Evideiico Act S 1L7 172(1) 

^ O. 39, R 1 — Essentials for seek- 

ing iiiterlc)Cutor\ injunction indicated — 
Balance of convenience is in favour of 
attacliing moitgageo oi creditor lor not 
granting injunction — Notice of pending 
litigation to intending imrcliasors should 
bo moisted on the creditor \S2d 

O 41, R. 20 — Appellant omitting 

to impleail necessary respondents to 
avoid court-fee — Appeal is incomiiotiMit 
and parties should not be added under 
R. 20 120 

^ O. 41, R. 22 — fompiomise sanc- 

tioned — Some defendants minors —Com- 
promise alleged to bo obtained by fraud 
— ^[ajor defendant appealing — Minor’s 
remedy is nob bv wav of cross-objectioa 

32r/ 

O. 4l.Rr. 27 and 28 — Decision on 

merit wrongly refusing evidence of 
partj — Proper course on appeal is to 
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1(1 

Civil P. c. 

fidnnfc Biich cvidcnco 01 causo it to bo 
admitted by lower Couit \Yith ovidonco 
in rebuttal of it and pass judgment upon 

it 159 

O. 43, R. 1 (m) — rerson denying 

to bo party to tlio compromise can appeal 

32d 

-O. 47 — 'Application after limitation 

for altoinalo remedies is not inenmpetent 

38a 

^ O. 47 — Oiders disallo\\ iiig review 

application ni (3 ]e^i sable 3Bh 

^ O. 47 — Apidi(aLion for adjourn- 

ment l)y j)laintitrs jileaclor refused — 
Order passed on apjiliLiil ion, in presence 
of pleaders is di^^missm'f suit and an- 
other — Order on plaint 1 ^ '^lu 1 -.'.n'g suit 
ex parte — Case is lit one Ji 1 » \ io\\ 38r. 

0.47, R. 1 — Ex parte i i dcr iu)t 

operating as res ludicata can bo reviewed 
IjV successor of Judgi3 making it 110a 

Sch. 2, Rr.l and 2 — Ccjiiit has no 

jurisdiction to r«fcr disinilcs on awaid 
made liy arbitrator outside Couit so as 
to modify award 107 

Sch. 2, para. 14 — Award rctiirnod 

to original arbitrator with direction to 
modify on sjccified point — Whole award 
altered — Arhitialor held functus oHicio 

164 (2) 

* Sch. 2, para. IS — Eli vale 011 - 

quincs or examining evidence in absonco 
of part} — No misconduct wliero there 
IS waiver 200/; 

^ — Sch. 2, para. 20 — Award in 

excess of autlioi ity — fr'epai ahlo poitioii 
may bo directed to lie expunged oven 
under Sch. 2 paia. 20— Remaining por- 
tion should lie made basis of decree under 
Sch 2, para 21 200a 

Sch. 2, para. 20 (1) — Member of 

panebayat bieaking its lulo nob to many 
second wife during lifetime of first — 
Dispute referred to arbitiation and 
award made — Member consenting to 
award— Dispute involves purely caste 
question ancl no suit would lie — Awuird 
cannot bo enforced as it relates to ques- 
tions for wdiich no suit lies — Consent of 
parties not to challenge a\vard cannot 
enable Court to on force it if otlierwise 
unenforceable 1 

Compromise 

PlaintifT, uncle of defendant, pas.sing 

deed of gift of property to him— Suit 
to cancel deed compromised providing 
plaintiff should recover property if he 
paid certain sum to defendant- and if not 


Compromise 

his rights over property should cease - 
Such compromise supcrseclos deed of gift 

112 

Contract Act (9 of 1872) 

S. 2 (d)— Suit instituted for reco- 
very of sum due under hiindi — Dcfen- 
dant.s pleading composition with plain- 
tift’s creditors by agreeing to pay them 
12 annas in rujioo in full satisfaction ol 
claim of wliuli they had to pay 1 annas 
in rupee in cash — Defendants paying 
and plaintiffs receiving 1 annas in pui- 
suance of agreement — Evidence of defen- 
dants cannot he excluded, S 92 having 
no applicability. — There w^as considera- 
tion for such agreement within Con- 
tract Act, S. 2 (d) and (e) l53fl 

S 2 (i) — Mutuality - Docti ino of — 

S. 2 (i) does nob incorporate 83n 

S. 28, Excep. 1 — Agreement to 

1 efer falling w ithin scope of Excep 1 — 
No question of limitation ai iscs 55e 

S. 52 — Paiby desiring to enforce 

submission clause must specify nature 
ol disjmtc and nominate his aibitrator 
Ijist 58// 

S. 62 — Unstamped jiromissoi y note 

though inadmissible in evidence, creditor 
can piovo his original debt 164 (l)fl 

^ S. 62— Composition bais creditor’s 

action on oiiginal liability 49^ 

* S. 63 — Agreement made between 

parties after breach of contract — Such 
agreement may’ bo enforced wlictlier it is 
with consideration or not 153// 

^ S. 74— R 74 docs not p/enalizo 

jaity making concession to debtor by 
accepting smaller sum than duo if paid 
in sLiict conformity to concession— Con- 
sent decree providing, in default of pay- 
ment by defendant on certain date of 
smallei sum than duo, defendant to pay 
larger sum claimed and duo to plaintiff 
— Time is whole consideration of such 
contract and sueli decree cannot be 
penal 98 

S. 114— Rale — Warranty — Article 

])urchaBod upon his own judgment by 
purchaser— No implied warranty — Pui- 
chasor relying upon seller's judgment of 
selection for particular use — There is- 
implied warranty that it w'ill bo fit and 
proper 161 (2> 

S. 231 — Liability of undisclosed 

principal for contracts entered into by 
agent is only secondary 24/> 

S. 253 (1)- Properties piircliasecl 
in firm’s name— Piircliase money paid 
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Contract Act 

out of partnership assets — Buildings built 
with groat cost —Property purchased is 
partnership property 182a 

— S. 2S4 — One suit for settlcinont of 
different partnerships of different part- 
ners does not lie — Accounts of different 
partnership can, however, bo gone into 
for other imrposes in one suit — Court 
instituting onqniiy into financial rela- 
tions^of partners inter so - IjirnitaLion 
offers no bar to Court 230 

Court-fees Act (7 of 1870) 

S. 7 (5)— In suit for lecovei y of 

l)ossession of inoperty court-fees i)aid 
on value of property and suit docrecd — 
Defendant appealing against clocre3 — He 
must pay same court-fees on value of 
luopertv tliough lie was in jinssession n( 
jiropcrty 161 (1) 

Criminal P. C. (5 of 1898) 

S. 4 - It is not necessary tint the 

complaint should be presented personally 
by tlio complainant 132a 

S. 32 — Awaid of ijunishinent should 

he ill proportion to conduct and attiindo 
of accused 253/; 

S. 35 - Older tliat SL'ntenros ol iin- 

])risoniuenb in default of riiios should 
run conciiricnly is illegal 179(1) 

S. 1 10 — Magistrate ( an tal:e ac tion 

under S J 10 against jierson undergoing 
sentence of imprisonment by order made 
on proceedings iiitiatod under 109166a 
* Ss. 120 and 123 - Person under- 

going sentence of 12 inontlis under 
103 — During pendency of sucli sen- 
tence order passed under R. 110 for 
sentence of three years — Second sen- 
tence begins after lust is finished and 
total imprisonment cannot exceed three 
years 166/; 

S. 179— Company at Karachi 

employing agent to sell their goods in 
Punjab - Agent committing breacli of 
trust 8 . 179 would govern question re- 
garding jurisdiction of Court — Kaiachi 
Court would have jurisdiction, for word 
"consequence** hcio need not bo taken 
in strict legal bcnco 30 

Ss. 181 and 179 -Company at 

Karachi employing to sell their goods in 
Punjab -Agent committing breach of 
trust— 8 . 179 would govern qiiostion 
regarding jurisdiction of Court — Karachi 
Court would have jurisdiction for word 
"consequence," here need not be taken 
in strict legal sense 30 


Criminal P. C. 

S. 190 (1) (b) — Procoeedings for 

murder started against — Some witnes- 
ses stating the murderer to l e M and 
not A -Magistrate suspending proceed- 
ings against A and directing proceed ings 
against M — Procedure is nob illegal hut 
not suitable — A should ho discharged or 
acquitted hoforo proceeding against M 

17 (1) 

S. 195 — Section roquiies complaint 

of Court not only in icspoct of certain 
offences committed in, hut also in relatic^n 
lo any jiroceorlings in Conit 132/; 

S 195— In case ot accused put on 

trial under 8. 211, Penal Code, it is a 
question ot fact in eicli case wlicthcr he 
made the false acciisilinns in contem- 
jdation of proceeding, wdiRh ho intended 
to take in the Court or nob 132e 

— S. 195 - — Sanction under S. 195 is 
nocc^saiy iogetlif3r with Magistiato’s 
written toini)liinb if false information to 
police is followel hv complaint to Magis- 
trate \32d 

S. 203 — Piovious Similar lom plaint 

disinissc I bv co-ordinate Magistrate — 
Dismissal not sot aside — N lmv complaint 
cannot he entertained 61 (1) 

— S 209 — Duties of Magistrate— 
Lengthy cross-examination slioiild not bo 
allow’d in committal i’»roccedings as 
^lagisLiate has to find only whether n 
jndnia facie case is made out or nob 137/; 

S. 209 — Proceedings for murder 

fifcaited against A — Some w’ltnessos stat- 
ing tlio murderei to I’O M and not A 
— Magistrate suspending jnoceodings 
against A and directing jirocnodings 
against il/ — Procedure is not illegal but 
not suitable — A .should ho discharged or 
acquitted be foie proceeding against M 

17 (1) 

S. 227 - Pact that pioscciitor might 

have examined witness is no ground to 
add charge of consinraev to charge of 
offence under Penal Code, 8 314 250a 

Sb. 236, 237 and 238 — Applicabi- 
lity — Person charged w ith dacoity can 
1)0 convicted under 8. 403, Penal Code 

147a 

S. 250 — Complainant ordered tes 

pay compensation under 8. 250 and ho 
has a right of api>cal and hence no revi- 
sion lies 17& 

S. 250 — Omission to recoid com- 
plainant's objections oven in summary 
trial is irregularity nob cured by 8. 537 

113a 
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Criminal P. C. 

S. 250 — To pa.'3s an order under 

IS. 250 the final opinion of tho Court; 
should be that the case was false and 
frivolous or vexatious, not that the oxpla< 
nation was unsatisfactory 1136 

— S. 256 — Failure to act in accor- 
dance with S. 256 is not mere irregula- 
rity hut an illegality 151 

— "Sb. 301 and 302 — Verdict of jury — 
Inference from verdict of "not guilty” is 
that offence of accused is not established 

145a 

^ S. 308 —Entry that accused should 

not bo retried amounts to acquittal — In 
order under S. 308, Judge cannot pass 
remarks implying guilt of accused 1456 
S. 309— Prosecutor putting to as- 
sessors that case was clear under S. 395 
or S. 403, Penal Codo — Assessors finding 
-accused guilty of theft — It cannot bo 
said that assessors' opinion was not 
taken 147fl 

S 309 — Opinion of assessors is not 

•essential when accused is convicted of 
•offence with which he was not charged 

1476 

S. 342 — Evidence in criminal case 

— Statement under S. 342, cannot fill up 
gap in evidence of prosecution divorced 
from context 255a 

^ S. 342 — Omission to examine ac- 

cused after additional evidence called by 
Court after defence witnesses — Addi- 
tional evidence not disclosing fresh facts 
— Omission is not fatal 5a 

S 403— Ma gistrate of co-ordinate 

jurisdiction should not entertain fresh 
•complaint after discharge on same facts 
.and evidence and if complainant is ag- 
grieved by refusal of tho first Magistrate 
to examine witnesses as to alleged admis- 
sions of guilt he must appeal to higher 
Court 242 

Ss. 421 and 424 — Orders under 

“S. 42 L and under S. 424 cannot be dis- 
criminated for purposes of S. 439, Cl. (6) 

266 

~ — S. 439— It is not the duty of the 
High Court in revision to weigh the evi- 
dence and to decide whether the conclu- 
sion drawn from it was justified 1506 

S. 439 — Finding of (act will not bo 

interfered unless unsupported by evi- 
dence 906 

S. 439— Interference on findings of 

fact in revision is permissible only for 
nianifoBt and gross miscarriage of justice 

26c 


Criminal P. C. 

S. 439 (5) — Complainant ordered to 

pay compensation exceeding Rs. 50 under 
S. 250, has right of appeal and so no 
revision lies 176 

S. 439 (6) — Appeal against convic- 
tion dismissed — When showing cause 
against enhancement of sentence, accused 
cannot show cause against conviction on 
same grounds 26a 

Ss. 439, Cl. (6), 421 and 424 - 

Orders under S. 421 and under S. 424 
cannot bo discriminated for purposes of 
S. 439, Cl. (6) 266 

S. 476-A — Lower Court allowing 

withdrawal of application without con- 
sidering merits — Application is not re- 
jected 50 (1) 

■S. 497 — Accused persons committed 
for non-bailable offence to the Sessions 
Court for trial on prima facie case being 
made out — Trial adjourned sine die, 
closely connected case being tried by 
committing Magistrate — Bail granted — 
No urgency — Orders from Government 
not obtained for remanding accused to 
lail though there was time to do so — 
High Court would not interfere in revi- 
sion 137a 

S. 526 — High Court has power to 

transfer case to Court having juris- 
dictiou from Court not having luris- 
diction 250/ 

Sa. 528.A and 528-B — .Accused 

must claim his right before Magistrate 
— If not, ho is barred from raising it 
subsoguontly 23 

^ S. 561-A— Relevant remarks, for- 

ming reasoned basis of argument, cannot 
ho expunged from judgment 243 

Criminal Trial 

Conviction may bo based on retrac- 
ted confession though it must be dealt 
with caution 253a 

Identification tests are as a rule not 

sufficient to form basis of conviction 149 

Criminal Court cannot stay proceeds 

ings 115a 

D 

Deccan Agriculturiita’ Relief Act 

(17 of 1879) 

Si. 3 and 11 — S. 11 preserves right 

of plaintiff to select venue when defend 
dants agriculturists do not reside within 
jurisdiction of one Court 170a 

S. 3, cli. (w) and (x)— Case of 

surety falls under Cl. (w) and not under 
Cl. (x) — Suit can be instituted under 
8. 11 where sureties reside 1706 
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Deccan AgricultiiriatB' Relief Act 
S. lO-A — Legal repreaentafcive of de- 
ceased defendant, agriculturist — Civil 
Court’s jurisdiction is not ousted 

163 

S. 22 — “Agriculturist” means agri- 
culturist at the date of attachment or 
sale 209a 

S. 22 — Judgment-debtor not agri- 

cultujjist at trial of suit — Acquiring that 
status since imssing of decree — He gets 
benefit of S. 22 at execution proceedings 

299^ 

E 

Evidence Act (I of 1872) 

S. 14 — Statements impleading the 

accused but not incriminating maker are 
not admissible in evidence — Part of such 
statements are admissible against maker 
under S. 14 2506 

Ss. 17 and 21 — Evidence by ac- 
cused, on his own behalf, in extradition 
]iroceedings is admissible as admission 
unless barred by proviso to Evidence Act 
S. 132 15 

S. 24 — Conviction may be based on 

retracted confession though it must bo 
dealt with caution 253a 

Ss. 24 and 27 — Confession should 

not bo accepted, when evidence does not 
bho\v that it was not caused by induce- 
ment — Statement leading to discovery of 
articles is admissible 245a 

S 27- Pact known to police cannot 

be le-discoYored on statement of accused 

250e 

S. 27 — No statement or its jiart, 

not relating distinctly to facts deposed 
to by the accused, should go on record 
unless there is discovery in consequence 
thereof 175 

S. 30 — Statements implicating co- 
accused but not incriminating maker are 
not admissible in evidence — Parts of 
such statements aie admissible against 
maker under Evidence Act, S. 14 2506 

S. 32 (1) —Statement made by per- 
son as to circumstances of transactions 
resulting in her death are admissible 
when cause of her death is in question 

2S0d 

S. 32 (5)— Statements as to name 

of one's mother and other relations are 
admissible 250c 

S. 65 — What evidence is sufficient 

to prove loss of document is discretionary 
with trial Court — Discretion should not 
be disturbed unless there is miscarriage 
of justice 7a 


Evidence Act 

S. 68 — Mortgagor, scribe and attes- 
ting witnesses dead — In view of amen- 
ded definition of attestation and varied 
mode of proving attested document as 
amended by S. (38 proof of probability of 
execution is sufficient 235a 

S. 91 — Unstamped promissory note 

though inadmissible in evidence creditor 
can prove his original debt 164 (l)a 

S. 92 — Suit instituted for recovery 

of sum due under hundi — Defendants 
pleading composition with plaintiffs' 
creditors by agiocing to pay them 12 
annas in iiipeo in full satisfaction of 
claim ol which they had to pay 4 annas 
in rupee in cash — Defendants paying and 
plaintiffs receiving 4 annas in pursuance 
of agreement — Evidence of defendants 
canot bo excluded, S. 92 having no appli- 
cability — There was consideration for 
such agreement within Contract ?Act^ 
S. 2 (tl) and (e) 153a 

S. 101 — Courb cannot base convic- 

tion on insufficient evidence — Admission 
in statement of accused examined under 
S. 342, Criminal P. C., of receiving pro- 
perty but for some other purpose does 
not cure defect in prosecution evidence 

255a 

S. 101 — Burden of proof— Co- owner 

alleging breach ‘of trust against another 
CO owner — Burden of pioof lies on co- 
owner alleging 2l2d 

S. 103— Title of deceased disputed 

— Property shown to be of paitiiership — 
Onus lies oil persons claiiiiing through 
deceased person 182^^ 

S. 105-ln case of defamatory state- 
ments burden is on defendant to show 
that his allegations are substantiallv 
true. 172(2)6 

" " S. 114 Evidence of witnesses re- 
lations of co-accused should not be accep- 
ted without independent corroboration 

2456 

S. 114 “Butcher without license 
importing meat in quantities more than 
required for his personal use and dis- 
tributing it — No proof of receiving money 
^Puresumpfcion that he actually import- 
ed meat and sold it is justified 150a 
— ^-S. 114, IlIuB. (a) — In order to raise 
legitimately the presumption of theft 
the possession of stolon property must 
be exclusive as well as recent 9fr 

S. 115 — Persons acting on general 

award and accepting benefit under it 
cannot challenge it 1686 
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Evidence Act 

S. 117— Suit ou dishonoured bill of 

■oxchango — Accopbor getting possession 
of goods— Cannot plead that ha was 
Dierely acting as agent for the drawer 

172(1) 

H 


Hindu Law 

Joint family buhiiie-j.s — IJudniess 

started by Hindu manager isS nub ances- 
tral business — Use of minor’s share in 
trade cannot make minor a partnor2176 

Maintenaiico — Coparcouors of diffe- 

loiib biauclios of joint family do not con- 
tinue to bo losponsiblo for maintenance 
of widows of other branches though they 
boparatc without their consout 1026 
— —Maintenance — Right of residence is 
a right to a piovision for residence and 
13 included in the general right of niaiii- 
tonance 102' 

^ Widow instituting suit before 

partition for charge on propoity for her 
inaintonanco — Lis pendens applies to 
subsequent partition {Obiter) 


Interpretation of Statutes 

Court not to speculate meaning of 

legislature but to dotermino moaning of 
words used — Court’s duty is nob to 
oxamino the law to see wliothcr it is 
equitable or nob bub to interpret it 
giving the words their natural moaning 
oven though the interprotabioii based on 
aecognized principles leads to inequita- 
ble results 225(; 

L 


Limitation Act (9 of 1908) 

Interpretation— There is no wan ant 

lor importing into the Limitation Act 
the provisions of a siiocial English 
Hbabute of limitation such as Ss. J and 
I, Real Droparby Lim. Act 188IJ XAQb 

S. 5 — ^DisLiiictioii must bo made 

between Government and private xiorson 
under 8. 5 211 

S. 5— Negligence by pleader's clerk 

IS not suQicicnb cause within moaning 
of S. 5 wliciu piity is negligent in raak- 
jQg enquiries 2066 

— -S. 5 — Pleader’s carelessness is no 
ground for extonsiun 32ti 

S. 12 — Decree nob drawn up — Still 

application for copy must bj made to 
fiivo limitation 2X)%c 

S. 12 (3)— III application for leave 

to appeal only time required in obtain- 
ing copy of decree can bo excluded and 
not time in getting copy of judgmont206a 


Limitation Act ^ 

Art. 75— Mortgagor promising to 

pay interest every month— Mortgage- 
deed providing that on failure to pay 
such interest mortgagor shall pay princi- 
pal and interest before cxpiiy of mort- 
gage period whenever mortgagee would 
demand — Cause of action arises from 
default to pay monthly interest and nob 
on expiry of mortgage period 140a 

"Art. 75 — Mere laches on mortga- 
gee’s part ill instituting suit is not proof 
of waiver 140(^ 

Art. 106 — One suit for soLtlomonb 

of different partnerships does not lio — 
AccouuLs of different partnerships, can, 
however, bo gone into for other purposes 
in one suit — Court instituting enquiry 
into financial lolations of partuors inter 
so —Limitation offers no bar to Court 

230 

Art. 106— Suit for partition by 

some heirs of deceased partner — Pio- 
porLy shown to bo paiLnership property 
and troatod as such for a long period by 
tho partnership — Suit for partition of 
property is incompetent- Suit for scbtlo- 
incnb of par tnei ship accounts is barred 
by Limitation Act, Art. LOG 182(1 

^ Art. 116 — Mortgagor promising 

to pay interest every month — Mortgage 
tleod providing that on failure to pay 
such interest mortgagor shall pay princi- 
pal and interest before expiry of mort- 
gage period whenever mortgagee would 
demand — Causo of action arises from 
default to jiay monthly in teres t and nob 
oil expiry of mortgage period 140a 

Art. 120 — Suits to enforce awards 

are governed by Art. 120 and not by 
Art, 115 or Ait. liJ 168a 

Art. 132— Combination of simple 

and usufructuary mortgages — Suit to re- 
cover amount from mortgaged property 
after 12 years is bairod 235e 

^ — Art. 177 -Art, 177 does nob apply 
to forma paupoiis cuquir> 136a 

M 

Mahomedan Law 

—Partition- No custom alleged that 
they had adopted Hindu Law— Claim 
must be decided under Mahomedan Law 

212a 

Manager of joint property acquiring 

now property in his own name— 'Such 
property -cannot bo joint unless there is 
an agreement between himself and other 
co-owners 2126 
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Mahomedaa Law 

—Suit for parbifciou by aomo heirs of 
deceased partner — Property shown to bo 
partnership property and treated as such 
for a long peric^ by the partnership — 
Suit for i)arbiLion of property is incom- 
petent — Suit for Bottlomont of partner- 
ship accounts is barred by Limitation 
Act, Art. lOG I82fl 

^JVakf — ■ Wakf created in favour 

of objects of khairat is void and uneii- 
lorcoable on the ground of vagueness and 
uncertainty 52(2 )^k 

Master and Servant 

♦ — Todb to determine voluntary or 
compulsory resignation —If servant’s in- 
tention is nob to be bound by contract, 
resignation is voluntary — If omploycr’s 
conduct amounts to refusal to continue 
servant, resignation is compulsory — 
Language is iininaterial 69a 

Extent of misconduct siillicienh for 

dismissal varies according to circum- 
stances 69d 

^ Servant can be dismissed on reason- 

able notice — Reasonableness is question 
of fact — Moisuro of damages for dismis- 
sal is earnings for notice period 69c 
Minor 

^ Compromise sanctioned — Some 

defendants 'minors — Compromise alleged 
to bo obbaiiioi by fraud — Major defen- 
dant appoiling — Minor’s romody is nob 
by way of cross-objection 32{f 

Musaalman Wakf Validating Act, 
((6 of 1913) 

Act has no retrospective eIl'ojt52(2)6 

S, 2, Cl (1)— Definition of **\Vakf" 

is given for the purposes of tlio Act 

52 (2); 

N 

Negotiable Instruments Act, (26 of 

1881) 

-S. 13 — Chibhi not mentioning payee 

is not negotiable instrument 164 (1)6 

P 

Partnership 

—Partner employing his own capital 
in partnership business should bo given 
interest on it while making up business 
account 85a 

Goodwill — Moaning explained 856 

Goodwill — Effectiveness of possible 

competition should bo main factor in 
valuing goodwill 85c; 

^—Goodwill —Calculation of value — 
Mode indicated 8Sc2 

Penal Code (45 of 1860) 

■ "S. 107 — Person’s admission that ho 


Penal Code 

at licensed vendor's request made eii- 
doi'Hemonb on, and entries in, sale regis- 
ter in respect of stamps sold is not evi- 
dence of abetment of offence of broach of 
11. II framed under Stamp Act, S. 74 118 
S. 107— Mere knowledge or stand- 
ing while an offonco under S. 379 is be- 
ing committed cannot bo covered by the 
definition of abetment 9a 

S. 182 — Person making com- 
plaint to police— Police taking no action — 
Complaint filed in Court of Magistrate — 
Magistrate ordering iircliminary inquiry 
— Police subaoquonily filing complaint in 
Court of another Magistrate against the 
informant charging him under Ss. 183 
and 211— Latter Court cannot take cog- 
nizance of complaint filed by police 1156 

S. 211 — Person making complaint 

to police— Police taking no action - Com- 
plaint filed in Comb of Magistrate — 
Magistrate ordering preliminary inquiry 
— Police subsequently filing complaint in 
Court of another Magi.stiate against the 
informant charging him under Ss. 183 
and 211 -Latter Court cannot take cog- 
nizance of complaint filed by police 1156 
— S. 302— Court can sonLonco accused 
person to death merely on circumstan- 
tial evidence bub such evidence must be 
incompatible with his muocoriLe and in- 
capable of explanation upon any reason- 
able hypothesis except that of liis guilt 

179 (2) 

■S. 367— Test of lawful guardian- 
ship IS tint infant or minor should be 
in position to apply to his guardian for 
protection 249 (2) 

S. 379-ln order to raise logibi- 

luately the iiresumption of theft the pos- 
session of stolen property must bo ex- 
clusive as well as recent 96 

-S. 379 — Accused not in actual pos- 
session— Actual possession of his wife or 
servant or place of custody under his 
control must bo proved 9c 

S. 379— Conviction against more 

persons than one on the ground of joint 
possession of stolon property can be 
secured only on proving actual possession 
of each or constructive possession with 
intention of joint exclusive use 9d 

Sa. 380 and 442 — “Building" in- 
cludes structure whether covered or nob 
and made of any material 17 (2)a 

S. 392 — Court cannot base convic- 
tion on insufficient evidence — Admission 
in statement of accused examined under 
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Penal Code 

Criminal P. C., S. 342 of receiving pro- 
perty but for some other purpose does 
nob cure defect in prosecution evidence 

255a 

S, 405 — Return of deposit to 

brother oi depositor with best intention 
and absence of moral turpitude doe3 nob 
amount bo criminal breach of trust 119 
S 442 — Intention as to use of par- 
ticular structure depends ui)on particu- 
lar facts 17 (2)^ 

S. 499, Excep. 9 — Wilful misre- 

prescntabiuii or misstatement without 
due onquiiy cannot support idea of “fair 
comment ’ 90a 

Practice 

" —Witness — Party personally knowing 
circumstances of the case — His not going 
into witness-box — His casf3 should be 
discredited 7 c 

Presidency Towns Insolvency Act 
(3 of 1909) 

S. 11 — Business by general agent, 

acting for diverse constituents on com- 
mission basis IS not contemplated 24a 

S. 17, Proviso — In mortgage suit 

for sale of moitgaged j)roperty Court ap- 
pointing receiver to collect icnt and pro- 
iits of property pending sale — Moi bgagor 
becoming insolvent and Oflicial Assignee 
claiming rents and profits for benefit of 
general body of creditors in preference 
to mortgagee — Mortgagee has right to 
iiionoy being paid to him in case sale 
proceeds of iiroperty being insutVicienb to 
pay off mortgage debt and O.hcial Assig- 
nee has no right to claim money on be- 
half of general body ol creditors in pre- 
ference to mortgagee 114 

S. 52 (2) (c) — Insolvent a trader — 

Lorry hired out and used by him in busi- 
ness —Insolvent is reputed owner 167 
Provident Funds Act (17 of 1925) 

Interp;’etation - Act silent but rules 

definite —Rules should be referred to — 
Interpretation of Statutes 158a 

^ Ss. 2, 4 and 5 — Nominee dying 

before subscriber to provident fund — 
First dependent of subscriber and not 
heir of nominee succeeds 1586 

Provincial Insolvency Act (5 of 
1920) 

— S. 4— Proceedings under S. 4 are 
nob restricted to decision of title and 
property within territorial jurisdiction of 
Court 135 

S. 4 — Where if suit instituted sim- 
ultaneously V7ith application tinder S. 4 


would be time barred the Court will nob 
exercise its jurisdiction under S. 4 ex- 
cept in special circumstances 94^ 

S. 11 (b) (d) — Words “either per- 
sonally or through agent” remove doubt 
as to insolvency Court’s jurisdiction over 
foreigners, dealing through agents — 
Sales or purchases through commission 
agent are not included 24c 

S. 29 — Suit stayed is not at an end 

— Court cannot make final order dismis- 
sing ’suit which has been stayed 2046 

^ S. 39 — Order of discharge releases 

insolvent fioin all provable debts — But 
order of annuhneiit cannot prevent credi- 
tor from proceeding in civil Court 204a 

S. 53 —Limitation — Actual date of 

the order of adjudication is the termi- 
nating point for tlie purpose of limitation 

94a 

S. 53— Suit ior cancellation of an 

instrument ot transfer can be biought by 
the creditor within three years from the 
date of the cause of action — Similar time 
IS granted to a transferrer and to his re- 
ceiver 946 

S. 53— Operation of S. 53 is not in- 
tended to deprive party o[ the advantage 
of tlio provisions of Limitation Act by 
instituting a suit 94c 

S. 53 — Relief undoi’ S 53 statute 

barred — Special ijrovisions of the onus 
of proof aie inapplicable 94e 

* S. 59, Cl. (1)— Compromise by re- 
ceiver without sanction is not invalid 41 

Provincial Small Cause Courts Act 
(9 of 1887) 

S 23 Suit for money due on award 

IS cognizable by Small Cause Court 43 

S. 25 — Small Cause Court having 
jurisdiction to decide point hut commit- 
ting error of law in deciding it— High 
Court will not interfere unless such 
error results in failure of justice 1176 

Sch. 2, Art. 15 — Suit for money 
due on award is cognizable by Small 
Cause Cour 6 43 

Sch. 2, Arl. 18 — Composition effec- 
ted between debtoi' and creditor and 
trustee appointed to collect outstandings 
’ Creditors’ only remedy against trustee 
is suit to enforce the trust — Such suit is 
barred under Art. 18 4Sb 

Sch. 2, Art. 24 — Suit for money 

due on award is cognizable by Small 
Cause Court 43 
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Railways Act (9 of 1890) 

— S. 57^8.57 modifiea the rule that 
carrier must stop goods on notice by 
consignor — llailway company acting 
under S. 57— Contract Act, S. 99 has no 
effect — R lilvvay "failing to observe both 
Contract Act, S. 99 and Railways Act, 
S, 57- Demurrage cannot be claimed 
from cofisignoo 220 

S. 72 — Person bringing cattle to 

railway station for consignment — Times 
of running of CLattlo trams should be en- 
quired by consignor 2385 

S. 72 — Consignment of animals de- 
livered to ■ railway company— Death of 
animal in tiansit — Insulliciont 'provision 
of food and water by consignor — Rail- 
way company held not responsible for 
death of animals 23Sc 

S. 77 — Notiio must bo given to 

agent and served as under S. 140 — Notice 
to Divisional Coinmeicial Supei in ten- 
dent is not sunicienb 23 Sa 

S. 120 S 120 does nob apply to 

railway servants 249 (1) 

s 

Sind Courts Act (12 of 1866) 

S. 16 — If pleader or ban ister fails 

to Icoep fee-book' or ledger sliONving sums 
deposited by client for expenses and sum 
expended on his behalf, High Court 
is justifiol in taking soi ions notice of his 
conduct under its disciplinary juris- 
diction (FB) 121a 

S . 16 -- ‘'Misbeliaviour” is not limi- 
ted to professional iriiscoiiducb, bub in- 
cludes general misconduct also (FB)1216 

S. 16 - Failure to Iceep fee-book or 

lodger of clients’ money is professional 
misbehaviour because that will be consi- 
dered disgraceful and dishonourable by 
pleaders of repute and competency 

(FB) 12lc 

S. 16 - Proceedings under S. 16 

though judicial are neither criminal nor 
civil, bub special proceedings, resulting 
from Court’s inherent power over its 
officers — Form of procedure in such pro- 
ceedings is not of controlling importance 
so long fair notice and chance of being 
heard are present (FB) 121rf 

S. 16 — Pleader in order to avoid 

punishment in disciplinary proceedings 
voluntarily committing perjury— There 
is no reason why he should nob be prose- 
cuted for perjury (FB) 121e 

S. 16 — In disciplinary proceedings 

against pleader he, being inadvertently 
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Sind Courts Act 

pub on oath, answering questions with- 
out protesb“Ho cannot afterwards urge 
that answers given by him if found false 
should not be used against him in deter- 
mining whether his conduct was worthy 
of his profession (FB) 121/ 

S, 16 — Where accusations against 

pleader are of criminal nature, it is only 
if acts complained of are nob done in pro- 
fessional capacity and not in piesonce of 
Court, that Court cannot take discipli- 
many proceedings Against him until ha 
has been convicted (FB) 121;, 

S. 16 — Piofessional misconduct 

must be made out either by admission or 
other strong proof (bB) \2\h 

S. 16 — Court has power to define 

by judicial decision or otherwise w'hat 
conshihiiLes misbehLiviour on pleader’s 
jiart - Rules framed by Bar Association 
with CoLiib’s approval are such to which 
pleaders must contorm, but it does nob 
follow that broich of any of them should 
call for disciplinary action (FB) I21i 

Sind Commissioner’s Circular 
Special circular 23 — Land wash- 
ed and reformed is i>roporby of proprietor 
and nob of (jovornmonb 61 (2h 

Special circular 23, para. 3 — 

‘‘Owner” — Meaning —The owner referred 
to in para. 3 is the permanent occupant; 
who has permanent propriotarv rights in 
the and for purposes of culbivabiofi 

61 (2)d 

Specific Relief Act, (1 of 1877) 

S. 19 — Mutuality — Principle does 

nob apply in India 835 

Stamp Act (2 of 1899) 

S. 69 Cls. (a) and (b) — Person’s 

admission that lie at liconsed vendor’s 
request made endorsement on, and entries 
in sale register in respect of stamps sold 
is not evidence of ab(?bm 0 nb of offence of 
breach of R. II framed under S. 74 118 
Succession Act (39 of 1925) 

S. 59 — Legatee's assent does nob 

give testator power to dispose i)roperty 
over wliKih he has no’disposing powerl9'Z 

Ss. 303 and 304 — Ss. 303 and 304 

apply to Hindus 19o 

S. 332 — Legatee dying before exe- 
cutors' assent — Ilis heirs are entitled to 
his legacy 19s 

S. 370— Succession certificate must 

be given in respect of estate which goes 
to hairs — It cannot be given in case o 
gratuity to be paid to particular persons 

1776 
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T 

Iheft 

See Penal Code S. 379 

Tort 

Defamation — Words accusing per- 
son of criminal offences are per se de- 
famatory — Defendant must prove that 
statements are true 172 {2)a 

^ Negligence-- Contributory — Plain- 

tiff knowing damages likely to be caused 
to his goods by water used by defendant 
for construction of building near his 
godown — Mere neglect on his part to 
take precautions to avoid it does not 
amount to breach of duty on his part 
and doo3 not excuse defendant 154a 
Negligence - Plaintiff’s goods dama- 
ged by water escaping from roof of de- 
fendant’s godown Defendant engaging 
competent contractor and architect to 
build his godown - Ho is exempt from 
liability 154Z^ 

Transfer of Property Act, (4 of 1882} 
^ — S. 3 — Attestation of witnesses — 
Writer of mortgage deed and Sub-Regis- 
trar are attesting witnesses 217a 

— S. 41 Benamidar can lease out bo- 
nami property to bind real purchaser 

195o 

^ S. 52— Widow instituting suit be- 

fore partition for charge on property for 
her maintenance — Lis pendens applies 
to subsequent partition (Obiter) 102a 

S. 53— 'Suit for cancellation of an 

instrument of transfer can be brought 
by the creditor within three years from 
the date of the cause of action — Similar 
time is granted to a transferrer and to 
his receiver 946 

S. 53 — Moaning of fraudulent 

transfer explained 94/ 

S. 58— Combination of possession of 

ands ai d personal covenant to pay 
creates simple combined with usufruc- 
tuary mortgage 2356 

gc — S 59 . Attestation of witnesses— 
Writer of mortgagedeed and Sub-Regis- 
fcrar are attesting witnesses 217a 


Transfer of Property Act 
^ S. 108, Cl. (i) — S. 108 does not re- 

quire lessor to make demand of rent — 
Proper place for payment of rent is land- 
lord’s residence or place of business 136 

S. 112— Mere laches on mortgagee’s 

part in instituting suit*is not proof of 
waiver I40c 

Trusts Act (2 of 1882) 

S. 56 — BenoBciary can sue in his 

own right to enforce trust 117a 

S. 90— Burden of proof — Co-ownei 

alleging breach of trust against another 
co-owner — Burden of proof lies on co- 
ownor alleging 2l2d 

w 

Will 

Construction - Hindu disposing by 

will both ancestral and self-acquired pro 
perty— Legacies in favour of widow and 
daughters "Rosiduo to be divided bet- 
ween two sons— Elder son a stepson of 
the widow ““ Condition in the will that 
elder son should continue to manage 
property and will need not bo enforce:! 
if ho would look after his brother, sisters 
and stepmother properly — Younger son 
dying subsequently — Sons will come in 
only if there would be residue of pro- 
perty over which testator had "disposing 
X^ower ' Vesting of lagacies was not in- 
tended to be i)revonted — Only distribu- 
tion was postponed— Though legacies not 
assented to by executors, mother is en- 
titled to her son’s half share in the re- 
sidue 19a 

Construction — Court should loan 

against intestacy 196 

Words 

“Kabze” — “Ilaq” (right) 

and “kabze” (possession) would seem to 
denote the incidents of a permanent 
tenure 6 1 (2)6 

Workmens Compensation Act (8 of 
1923) 

S. 2(1) (d) —Definition of “depen • 

dents’* excludes certain relatives 177c:. 
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■li S fj R '!')) 33 CrhJ 412 FB ■ll'i I C .'MH 17ii (l) 117 J 0 IfiO 
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DCrrj.T 9.Ji 52(1) 23 S T, R 222 12 vl / 6r 274 172(2) 117 / 6 155 
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15 22 SLR 458 i'i) Or L J 10.17 30 Gi L J 845 [.30 Cr L J 907 

i'12 / 6 50 112 / 6 f.8l n/'KVi; 337 !l92')f r (; 452 

i2'J Cr L J 012 11 l/Cr/8 3Cfi 110 |1M / 6 5H1 179 (2) 19291. 'i- 6 414 

17(I)|iri/6 3.1) r.l(2) . 115 118/6 105 182 

,30 CrLJ 45) l.'l 113/6 387 '30 Cr L J 877 l')2 

12 AICrR-Ml 83 11.8/ 6' 220 lO/Ofr 6 313 1')) 

'17(2)22 SLR 4lif) 8.5 110 / 6 03) ,23 SLR 3'J7 200 110 / 6 520 

12') 6i LJ K75 2.1 SLR 471 147 118 / 6 103 201 [120 / 6 84 

111 I 0 45 1 00 23 S L R 210 30 Cr L J 873 200 jllH / 6 212 

10 III/ 6 10) 110/6 0) 1)2 ir)- 6 315 200 110 / 6 513 

23 22 SLR ill 30 CrLJ 518 no 115 / 0 328 211 I 

2) CrLJ 721 12 AICrR’iCn 30 Gr T, J 450 212 11,8 / 6 207 

110 / 6 577 92 110 / 6 97 1029Or 6 317 [23 SLR 401 

24 112/6 131 23 SLR 403 150 118 / 0 223 217 .120 / 6 409 

^3 SLR 220 01 115 / 6 030 ;30 CrLJ 000 220 :U3 / 6 748 

20 22 S R 45.3 98 110 / 6 577 19206r C 318 221 j 

^0 Cr L J 93, i 23 SLR 375 i51 118 I G 200 225 '119 / 6 537 

111 / 6 ,S30 102 IIG / 6 10) [30 CrLJ 890 227 

28 112 / 6 120 107 110 / 6 102 1029Cr 0 319 2.10 Ill 8 TC 741 

21 SLR ill 23 SLR 34) 153 20 SLR 291 235 '120 / 0 91 

30 22 S Tj R 404 110 '110 / 6 101 114 / 6 97 233 117 / 6 709 

30 CrLJ 210 112 ' .. 154 119 / 0 210 242 !l929(’)- 0 530 

114/6 9)113 U5 / C 334 2'3 SLR ,415 213 192'3C'r 6 .537 

32 114 / 6 101 33 CrLJ 4^8 ns 110 / 6 591 10 CrLJ 970 

30 22 S R 417 ■ 'l920C'r 0 107 ,21 S L R 1 118 / 6 747 

115/6 31,; !U A r Or n 42) 150 110 / 0 5.80 23 SLR 432 

38 115 / 6 311 114 |23 SLR 200 101 ( 1)110 / 6 110 245 1329Cr C 539 

40 112 / 6 53) [115 / 6 305 101 (2 UO / 6 588 243(1)2') SLR 409 

41 112 / 6 452 115 |2) SLR 225 1 -,3 [116 / 6 597 19296r 0 542 

43 112 / 6 11 11) / 6 313 104 (i)'llO / 6 111 30 CrLJ 879 

23 SLR 411 )0 CrLJ 333 1G4|2)11G/C 500 118 / 6 197 

44 115 / 6 33:) I9236r 6 lOG lO'j ]117 / 0 777 219 (2) 19291 'r 6 543 

45 111/ 6 9-t 117 114/6 111 !30 CrLJ 840 250 120 / 6 HI 

.3 SLR 205 118 118 / 6 20G 23 SLR 438 30 CrLJ 1121 

40 113 I C 310 10 Cr L J 881 1921Cr C 335 il9206r 6 078 

40 111 I G 10 ) I9236r 6 101 107 117 I 159 253 1929Cr 0 CB2 

60(1)2:3 SLR ;37 117 / 6 ' 157 2.) SLR 4.50 255 30 CrLJ 1135 

niic^ ^475 785 168 117 / 6 153 120 / 6 95 

11 AICrR 901 i9296r 6 101 23 S L B 417 li S L R 13 

SO (2) 23 SLR 125 120 ' 115 1 6 395 170 117 / 150 1929Cr 6 083 

Jiote — Cases not bearing parallel references against them are not reported elsewhere 
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Eupchand Bilaham, a, j. C. 
Naraindas Assannial and others — 
Plaintirt'ji. 

V. 

Valahdas Vishandas and others — Defen- 
dants. 

Original Civil Suit No. 843 of 1926» 
Decided on 30th April 1928. 

Jjs Civil P. C., S. 9 — Member of panchayat, 
breaking its rule not to marry second wife 
during lifetime of first — Dispute referred to 
arbitration and award made — Member con- 
senting to award — Dispute involves purely 
caste question and no suit wouldiMie — Award 
cannot be enforced as it relates to questions 
for which no suit lies — Consent of parties 
not to challenge award cannot enable Court 
to enforce it if otherwise unenforceable — 
Civil P. C., Sch. 2f para. 20 (1). 

A cortaiii panchayat had passed a resolution 
to the effect that no member of the panchayat 
should marry a second wife in the lifetime of 
his first wife, and whosoever would do so dis- 
regarding the resolution of the panchayat, 
shall not lie considered as a member of the 
brotherhood. A member married a second 
time when his first wife was living, and at a 
meeting of the panchayat an arbitrator was 
appointed to settle the dispute, who decided 
that the memboL’ should pay a certain sum as 
fine. The decision was accepted by the mem- 
ber as binding on him. When he refused to 
pay, a suit was brought to enforce the award. 

Held : that a suit of this nature would 
clearly relate to matters affecting the internal 
autonomy of the caste and its social relations 
and it will not bo open to the Court to go into 
the question of the validity or otherwise of a 
rule laid down by the Panchayat that a person 
marrying a sicond wife during the lifetime of 
a first wife would cease to bo a member of the 
panchayat or with the adequacy or propriety 
of a fine imposed on a person breaking that 
rule as an alternative punishment. Although 
the delinquent here agreed to pay the fino» yet 
the agreement involved a casta question and, 
therefore, no suit would lie to enforce it : 20 
Bom. 190, Foil. [P 3 C 2] 

1929 S/1 & 2 


Held further: that as the disputes referred to 
arbitration related to caste questions which 
could not be made the subject of a suit, they 
could not also be the subject of an award en- 
forceable in a Court of law, and even if the- 
parties affected by such an award would agreo 
not to challenge it, their consent cannot con- 
fer jurisdiction on a Court, where it has none,, 
to enforce the award. [P 3 C 2 ; P 4 C 1, 2] 

Kimatrai Bhojraj — for Plaintiffs. 

Dipchand Chandumal, G. A. Kikla and. 
Pahlajsing B. Advani — for Defendents. 

Judgment. — This is a dispute between 
two influential members of the Hindu 
Lahona community of Tatta over certain 
caste matters which have caused a serious 
split in the community. Plaintiff 1 and 
defendant 1 who are the real parties ta 
the suit are both men of means. Both of 
them carry on business in Bombay. 

Defendant 1 has married a second wife 
during the lifetime of his first wife. It 
is alleged on behalf of the plaintiff that 
this second marriage was contrary to the 
resolution of the p.inchayat passed on> 
Ith Juno 1921, which reads as follows : 

“If any one makes a second marriage duning 
the lifetime of his first wife without the con- 
sent (permission) ot the panchayat whether in. 
his town or in any other community he shall 
not be considered as a member of the brother- 
hood.” 

It is said that as defendant 1 had by 
his second marriage violated tho ahovo 
resolution notwithstanding an express 
warning given to him in that behalf a 
panchayat meeting was held on 15tb 
February 1925, when twenty-eight mem- 
bers of the panchayat including defen- 
dant 1 were present, that at that meeting, 
one Tikamdas Satraiudas was appointed 
as sole arbitrator to settle the dispute, 
that Tikamdas decided that defendant 1 
should contribute Rs. 5,001 to the poor 
fund of the panchayat which decision 
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defendatib 1 accepted as binding on him 
and promised to keep the money in deposit 
with himself and pay interest every year 
and that when the demand was made on 
him for payment of interest he denied 
his liability either for the principal or 
interest It is further said that in conse- 
quence of his refusal to pay the money 
the panchayat at a meeting convened on 
24th Vesakh, 1982/18th May 1925, at 
which thirty persons attended, the four 
plaintiffs and one Laloomal the mukhi of 
the community were empowered to enforce 
payment of the amount and it is on the 
•strength of that resolution that the plain- 
tiffs have now come to Court 

Several defences have been raised on be- 
half of defendant 1 and certain other mem- 
bers of the community who have been 
made co-defendants on their own applica- 
tion and who dispute the right of the 
plaintiffs to institute this suit as represen- 
tatives of the panchayat and also dispute 
the right of the plaintiffs to spend pancha- 
yat funds on this litigation On the plead- 
ings of the parties the following issues 
have been raised' 

1. Did the panchayat validly pass the reso- 
lution referred to in para 1 of the plaint, and 
if 90 , IB it binding on defendant V 

2. Was the alleged resolution cancelled as 
alleged in para 7 of the written statement ? 

8 la the panchayat estoppsd from con- 
tending that the second marriage was in 
contravention of its resolution or permission 
for reasons stated in para 8 of the written 
fltatemsot 

4. Was Tikamdas validly appointed as an 
arbitrator and if so what was his decision ^ 

5. Did defendant 1 accept the decision of 
Tikamdas and agree to keep the money in 
deposit with himself and to pay the interest 
every year ? 

6. Was such acceptance agreed to by the 
panchayat at any time and if so what is its 
effect ? 

7. Is the decision of Tikamdas, if any, by 
itself, or by virtue of the acceptance, if any, 
enforceable as against defendant 1 in a Court 
of law ? 

8. Were the plaintiffs and mukhi Laloo- 
mal validly appointed by the panchayat to 
enforce payment of the amount allowed to bo 
due to the panchayat by defendant 1 7 

9. Were the plaintiffs justiffccl lu drawing 
A hundi for Rs. 300 as interest duo bv defen- 
dant 1 for the first year and was his refusal 
unjustified ? 

10. Have the plaintiffs any cause of action 
against defendant, and if so, is such cause of 
action for recovery of the whole amount or for 
interest which has accrued due up to the date 
of suit ^ 

11. Has this Court jurisdiction to decide all 
or any of the issues raised on the ground that 
they relate to caste questions ? 

12. General, 


Attempts made in Court to bring about 
a settlement have failed and from the at- 
titude taken by the parties it was clear 
that each party had its partisans who 
were prepared to step into the witness-box 
to support the version given by such 
party unmindful of the consequences As, 
however, I am of opinion that this case 
can be disposed of on certain legal issues, 
I have stopped further evidence in the 
case and propose to give my findings on 
such legal issues 

Now the record of what happened at 
the meeting of 15th February 1925, has 
been reduced to writing and is Ex 10 m 
the ease It reads as follows 

“ A panchayat meeting was held in the 
Mahajan Haveli on Sunday dated 2l9t ^lagh, 
1981, at 9 p. m. to con.sider over the matter of 
the .second marriage by Bhai Valabdas Bhai 
Vishcndas and the complaint filed by Bhai 
Valabdas Vidhani against three persons, viz., 
(1) Bhai Dewanmal Dhadhiimal, (2) Bhai 
Dharamdas Mulchandam and (3) Bhai Jamna- 
das Bhai Pahlajda.sani. Bhai Tikamdas Bhai 
Satramdas was appointed arbitrator by the 
majority of votes in the panchayat incoting to 
decide all the miittcr.s. He shall give his deci- 
sion after hearing all the things and consider- 
ing over all the written documentary evi- 
dence. ” 

Then follow signatures of twenty-eight 
persons One of the signatures is not 
that of defendant 1 but of Govevdhaiidas 
Valabdas, i e , the signature of the firm 
which consists of defendant 1 and his 
elder brother Goverdhandas, defendant I’s 
name being Valabdas. There is like- 
wise no signature of Jamnadas one of the 
three persons complained of by defendant 
1 but the signature purports to be that 
of his deceased ancestor ' Puj Oodhaw- 
das Puj Lakhmichand ” in whose name 
the panchayat bhaji was given to him 
and the descendants of Oodhawdas jointly 
iVt the foot of the signatures the following 
notes have been made by the arbitrator 
Tikamdas and bear his signature. 

Bhai Valabdas should pay Rs. .5,001 to the 
poor fund of Puj Mahajan (panchayat). 

“ Bhai Dewanmal should bo warned not to 
do so in future. 

" Bhai Dhamumal is also warned not to be- 
have in such harsh manner in future. 

‘‘Bhai Jamimal should pay Re. 1-4-0 to the 
poor fund of Mahajan panchayat. 

“ The following arrangement is made for 
the above amount. Bhai Valabdas should pay 
Rs. 5,001 towards the marriage rejoicings. Bhai 
Valahadas should again credit the amount 
with himself in the name of Fuj Lohana 
Mahajan Poor Fund and pay interest thereon 
every year. He shall supply with copy of tha 
account every year. 

(Sd.) Tikam Puj Satramdas. ” 
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This writing has been exhibited by the 
plaintiffs as an award on payment of 
Rg 220 as stamp- fee and penalty 

It is contended on behalf of the plain- 
tiffs that Ex. 10 forms a valid reference 
anti a valid award which are enforceable 
in a Court of law and that even it the 
award is held to be invalid defendant 1 
having agreed to pay the amount he is 
bound to make good his promise 

Ncfv, whatever may have transpired at 
that meeting on which each party offers 
liis own version there can be no doubt 
that the award if any as also the sub- 
sequent variation of it arc unenforceable 
in a Court of law 

The questions in issue at that meet- 
ing were purely caste questions 

Assuming for the purpose of this case 
that the panchavat resolution of 1921, 
Ex 8 had not been superseded or cancel- 
led by a subsequent resolution Ex 16 
which also linds place in the panchayab 
book though it hears no signature the 
question before the pincliayat on that 
day was whether defendant 1 had ceased 
to he a bember of the panchayat ly mar- 
rying in defiance of the Ukase ” of tho 
panchayat and if so whethei he should 
nob be penalized for it His one com- 
plaint against the three persons referred 
to was that they had misbehaveil in not 
treating him as a member of the 
panchayat 

Now, there can be no doubt that if tho 
members of the panchayat who met on 
that day had without the intervention of 
an arbitrator passed a resolution that 
defendant 1 should continue as a member 
of the panchayat but that he should pay 
a fine of Rs 5,001 and without anything 
more being said or done an attempt was 
made to enforce the payment of tho fine 
in this Court, it would fail inliraino by 
virtue of S 9, Civil P C. read witn S 21 
(l) of Bombay Regn 2 of 1827 That 
clause roads as follows : 

“ First — Tho jurisdiction of the civil Court 
shall extend to the cognizance of all original 
suits and complaints hetweeu natives and 
others not British born subjects, respecting tho 
right to moveable or immov.iiiJe property, 
icnts, Government revenues, debts, contracts, 
marriage, succession, damages for injuries, 
and generally of all suits and complaints of 
civil natnro , it being understood that no in- 
terference on tho part of tho Court in caste 
questions is hereby wai ranted beyond the 
admission and trial of any suit instituted lor 
tho recovery of damages on account of an al- 
leged injury to the caste and character of tho 


plaintiO, arising from some illegal act gr 
unjustifiable conduct of the other party. ” 

The portion m brackets has been re- 
pealed but the rest of it still remains on 
tho Statute Book and is applicable to this 
Province 

A suit of this nature would olearly' 
relate to lAatters aEfecting the internal 
autonomy of the caste and its social re- 
lations and it will ^not be open to the 
Court to go into the question of the 
validity or otherwise of a rule laid down 
by the panchayat that a person marrying 
a second wife during the lifetime of his 
iirst wife without tho consent of tlie 
panchayat would cease to be a member ot 
the panchayat or with the adequacy and 
piopiiety of a fine of Rs 5,001 imposed 
on a person breaking that rule as an al- 
ternative punishment. 

The only and tho appropriate remedy 
of a panchayat to enforce its rules which 
aio always wanting in a vinculum juris 
is by depriving the delinquent of liis 
lights and privileges as a member of the 
panchayat, e g , receiving the panchayat 
bhaji, inviting and being invited on 
festive and other occasions helping and 
being helped on occasions of marriages 
and deaths and the like. 

[t has been argued that if the delinqu- 
ent 18 a consenting party to a resolution 
of tho panchayat requiring him to pay a 
certain sum of money there should bo no 
objection to a suit being filed against him 
on the strength of his own agreement 

A somewhat similar argument was 
raised in Abdul Kadtr v Dharma (l) 
whore the members of tho jamait con- 
cerned had agreed to make certain con- 
tributions to the caste funds on cer- 
tain ceremonial occasions for the avowed 
object of paying off out of such funds 
the debts due by the jamait and tho 
defendant who was a consenting party to 
that agreement wms sued on the strength 
of his agreement for recovery of hid 
contribution tho Court hold that as the 
agreement referred to in the plaint 
simply embodied the arrangement come to 
between tho momheis of tho jamait for 
tho purpose of paying off its debts out of 
contributions to its fu ids, it involved a 
caste question uid the suit had, therefore, 
been rightly disiiiibsod by the Goiirb 
below 

It has been argued tiiil. in tho present 
cjj^o tho parties had referred their dis- 
putes to iirhitrit.ion, that it is tho award 

UJ [ISJOj liO Bom. 190. 
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'whicli is being enforced and that there is The persons who had congregated to- 


nobhiiig in the Civil Procedure Code or 
in the Indian Arbitration Act to prevent 
the Court from filing and enforcing such 
an awird 

There is no substance in this 
argument 

An arbitrator is a tribunal of the 
parties’ own choice and before the Court 
gives effect to his award the Court must 
be satisfied that (a) the disputes referred 
to aihitration were such as could be made 
the subject of a suit ; (b) that the parties 
concerned were competent to refer the 
said disputes and (c) that they had agreed 
to do so 

In the present case the disputes related 
to caste questions which could not be 
mode the subject of a suit and could not, 
therefore, be the subject of an award 
enforceable in a Court of law The 
wliole foundation of the award, therefore, 
goes and the suit must fail. 

Apart from this there is no allegation 
and no possibility of proof that all the 
paities concerned were or could have been 
parties to the submission It is common 
ground tliat all the members of the pau- 
chayat were not present on that day 
Tlieie is no allegation much less proof 
that the absentees had notice that the 
disputes would be referred to arbitratio’-* 
or that they would be referred to a named 
arbitrator It is, therefore, difficult to 
see how much of them who were present 
on that day could purport to act as the 
authoiized agents of the absentees or bind 
the panchayat as a whole with any award 
thit might bo passed by their nominee 
The position of the plaintiffs becomes 
much inoie absurd when it is realized 
that the panchayat consists of not only 
adult male members but of infants and 
females The head male member of each 
femiU alone attends the panchayat meet- 
ing bub if any family has no adult male 
racmher living or if any family is not 
living at Tatta but elsewhere such family 
does not cease to he a member of the 
panchayat hut continues to receive and 
give the customaiy bhiiji or thalhi Ac- 
cording to Dewanmal’s evidence and the 
note Ex 14 prepared by him the mernber- 
filiip of the panchayat consists of seventy- 
tluee families of which thirty-one have 
their adult male members living at Tatta, 
thirty-four families live outside Tatta 
and eight families have no adult male 
members living. 


getber on that day were only, twenty- 
eight, Ex 10 shows that the arbitrator 
Tikamdas was appointed by a. majority 
of votes” of the persons present. Da- 
wanmal states that this is a mistake and: 
that all present had agreed to the appoint- 
ment Had these twenty-eight persons- 
power to lefer so as to bind the pan- 
chayat ? Had each head of the family 
who attended power to refer to arbitra- 
tion the dispute on behalf of the other 
members of his household including in- 
fants, on behalf of the families which i 
consisted onlv of infants and also on be- 
half of the other absentee heads of- fami- 
lies and their dependents Mr. Kimatrai 
has argued that in a panchayat the mino- 
rity are bound by the will of the majority 
But did the twenty-eight persons assem- 
bled there form a majority and could they,, 
therefore, bind tlie minority 

I am nob prepared to hold that twenty- 
eight adult 1)61 sons who were present had 
authoiity to appoint an arbitrator so 
to bind the panchayat 

As there was no valid reference in favour 
of Tikamdas ho could nob act in the^ 
matter 

Lastly, it has been argued that defen « 
dant 1 having consented to the award 
cannot now he permitted to challenge it 

One of the obvious answers to that 
argument is that there is no allegation 
that defendant 1 consented nob to chal- 
lenge the award in the event of the pan- 
chayat attempting to enforce it in a Court 
of law 

It would further appear that if the 
Court has no jurisdiction to enforce the ’ 
awaid any consent by defendant 1 not to 
challenge it cannot confer jurisdiction on' 
the Court for the purpose of enforcing it 

But a reference to the minutes of the 
meeting, Ex 10, makes it abundantly 
clear that defendant 1 not only gave no 
consent to the award but vehemently ob- 
jected to it and that if he at all consented 
to pay anything it was not as a fine im- 
posed by the arbitrator for violating the 
resolution of the panchayat bub as a 
voluntary donation in honour of his second 
marriage which carried with it the sug- 
gestion that he had done nothing of which 
he and the panchayat had reason to be 
ashamed of That he offered to pay money 
as a voluntary donation is clear not only 
from the express recitals in Ex 10 but.- 
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-also from the half-hearted admissions of 
Dewanmal He states as follows : 

" Tikamdas mado his award. He held that 
Talabdas should pay Rs. 5,001 to the poor fund 
of the community. Valabdas ^aid that the 
amount was too much and he took with him- 
self Tolaram and Narnmal outside the hall. 
'They then sent for Tikamdas outside. After- 
wards Tikamdas came in Then others came 
inside. Valabdas then said that it should bo 
written that he was giving this amount in 
honour (khushali) of his marriage and that 
he woilld keep tho money with himself on in- 
terest and will pay interest every year.” 

If this evidence is true it is open to 
the argument that the award was treated 
as null and void hy mutual consent and 
in lieu thereof a gratuitous offer to pay 
this money hy way of rejoicing was made 
by defendant 1 and accepted by the pan- 
chayat If that be so there is again an 
•end to the award of Tikamdas which was 
thereby superseded hy mutual consent of 
•parties 

This suit is not for the recovery of the 
alleged voluntary donation promised by 
■defendant I in honour of his second mar- 
riage but is for the recovery of a penalty 
imposed on him hy the award Defen- 
dant I has not been called upon to answer 
to the claim on a promise for a volun- 
tary donation and on account of the split 
in the panchayat no application has been 
made to me for amendment of the plaint. 
It is not, therefore, necessary for me to 
jjo into the question whether such a pr-'i- 
mise was a mere nudum pactum and nob 
being in writing and registered as pro- 
vided by S 25, Contract Act, it could 
■not he enforced 

I am decidedly of tho opinion tliat the 
suit as based on the award must fail 

I now proceed to record my findings on 
issues 4 and 7 which go to tiic very root 
of the case For the reasons already 
given I hold on issue 4 that the appoint- 
ment of Tikamdas as an arhitr?.tor was 
not valid and on issue 7 tliat tho award 
‘passed by him is invalid and is even 
■otherwise not enforceable in a Court of 
law as lb relates to a ciste iiuestion, that 
■ defendant 1 did not accept the award and 
that even if he did it does not matter 

The result is that the suit is dismissed. 
The plaintiffs should hear the costs of 
• defendant 1 and that the other defendants 
who have been joined as parties to the 
'Suit on their application sliould bear their 
^own costs. 

S.N /r K. Suit dismissed. 
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De Souza and Aston, A J Cs 
Allah Dito — Accused — Applicant. 

V. 

Emperor — Opposite Party 
Ciiminal Kevn Appln No 306 of 1927, 
Decided on 23rd February 1928, from 
judgment of First Adcll Sess Judge, D/- 
17th October 1927 

(a) Criminal P. C., S 342 — OmisBion to 
examine accused after additional evidence 
called by Court after defence witnesses — 
Additional evidence not disclosing fresh 
facta — Omission is not fatal. 

Where .ifber tho rlefonco evidence 19 con- 
cluded addition.!,! witnos.9C9 .are called by Oonrb 
.Liid crammed, and the .icciised m not ex- 
amined on this evidence but the additioiiiiil 
evidence did not disclo.4e any frdsh f.acts or 
affect the decision of tho ease, the omission to 
examine accused is not f.ital. -4. /. R. 19124 
Pat 764. Foil [T 6 C 1] 

(b) Criminal P C , S 3 42— No difference 
between prosecution witnesses and witnesses 
called by Court. 

Under S. 3^12, the accused is to bo cN.iiMined 
for tho purpose of enabling him to explain the 
evidence against him whether such evidence 
1)0 tendered by the ,pi'osccubion witnesses or by 
witnesses called by tho Court. [U 5 C 2, P 0 C IJ 

G M Loho — for tho Crown 
Aston, A. J C — This IS an applica- 
tion for the revision of an order of tho 
learned Additional Sessions Judge, Hydera- 
bad, confirming the conviction and sea“ 
tence of the applicant by the Resident 
Magistrate, Nawabshah It ‘appears that 
tho applicant and a luvenile adult named 
Sulik were convicted of house-hre.iking 
by night and theft in a building .ind sen- 
tenced respectively to eight months rigor- 
ous iinpiisoriinent and twelve months 
rigorous imprisonment m the Dli.irwar 
J.ail Tho application was admitted for 
consideration of the question of sentence 
and fur consideration mf the point whe- 
ther accused had been examined hy the 
Court after additional evidence was re- 
coided by the Court 

With regard to tho second question, it 
appeals that alter the defence evidence 
had been concluded, the Court called and 
examined two witnesses and omitted to 
examine the accused on tho additional evi- 
dence recorded. S 342, Criminal I lo- 
cedure Code, does not refer specificallv to 
such cases, it merely provides yiat an 
accused poison must be examined gener- 
ally on the case for the purpose of enabl- 
ing him to explain circumstances appear- 
ing in evidence against him after the wit- 
nesses for the prosecution have been ex. 
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araincd and before he is called on for his 
defence This provision appears to be 
based on the well-known principle that 
no man should be condemned unheard 
It seems to me that it makes no difference 
whether the additional evidence is intro- 
duced by a prosecutor or whether it is 
brought on the record by the Court itself 
and the general principle is the same that 
before the accused is condemned ho should 
have an opportunity of miking an ex- 
planation ho wishes to make with regard 
to the circumstances appearing in evi- 
dence against him This, however, is 
open to the exception that where the 
additional evidence does not reallv dis- 
close any 'fresh facts or does not affect 
the decision of the case, the accused is in 
no wav prejudiced in not having had an 
opportunity to render a further explana- 
tion In the present case the facts de- 
posed to by the additional witnesses had 
been referred to by a number of other per- 
sons and the accused at a prior stage had 
an ample opportunity of giving what ex- 
planation he wished to give with regard 
to tlie facts deposed to. The omission to 
eximine the accused after the witnesses 
wore examined by the Court has in no 
way prejudiced him and the case seems 
to me to be on all fours with the Patna 
casd Prayaq Gope v. Emperor (l) I, 
therefore, see no reason for interfering in 
the matter 

As regards the question of sentence, the 
offence was the first offence of both these 
accused, the property stolen was worth 
only Rs 100 Speaking for mvself I think 
the sentence has erred a little on the side 
of seven t> and I think the juvenile adult 
might well have been given the benefit of 
S 5G2, Criminal P C He has, however, 
not appealed and Allahdito who is sen-i 
tenced to eight months has now under- 
gone his sentence I do not think that 
this 19 a case in which any action is re- 
quired in revision The application is, 
accordingly dismissed. 

De Souza, A J C — I entirely agree. 

With regard to the question whether 
S 312 imperatively requires that an ac- 
cused person should be examined so as to 
explain any circumstances against him in 
the evidence given after the close of the 
case for the prosecution if the witness is 
a witness examined on behalf of the Court, 
I do not see any reason to discriminate 
between a witness examined on behalf of 

(1) A. 1. R. 1924 Pat. 764=3“Pat. ToTs. 
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the prosecution and a^witness examined 
on heiialf of the Court If in the evidence 
given by a witness examined on behalf of 
the Court there are material statements 
incriminating the accused person which 
he has had so far no opiiorturiity to ex- 
plain, I think he should be given an op- 
portunity to explain them The ruling 
in the case of Prayaq Gope v Emperor 
(l) IS generally quoted to supjiorb the op- 
posite view It seems to me that the 
head note in that case is too broadly 
stated The head note is to the following 
effect ■ 

"Whero ail accused person lias been ex- 
amined under S 342, Criminal P. C , after the 
close of the prosecution case, and subsequently 
the Court examines a person under S 540 (whe- 
ther such person he one of the prosecution 
witnesses or another person), it is not neces- 
sary to ro-oxamino the accused person under 
S 342 

In the body of the judgment, however, , 
the learned Judges are careful to explain 
that in the present instance the accused 
persons seemed to be in no way prejudiced 
partly because the questions put by the 
Couit related not to the occurrence which 
was the suhiect-mabber of the charge but 
to some inLattor in rGlation to the title of 
the lands and partly because the accused 
persons had a chance of cross-examining 
the witness hut refrained from doing so 
The learned Judges added that if the ac- 
cused were unwnlling to cross-exainine the 
witnesses as a Court witness it would be 
unlikely that thev would have been an- 
xious to make any sb itemeiit to explain 
away any evidence given by the com- 
plainant as a Court witness 

The general principle of Ciimuial Law 
that no person is to he condemned with- 
out having an opiioiLunity of explaining 
the evidence against him, as pointed out 
by mv learned brother, apidies not only 
with regard to witnesses examined on be- 
half 0.' the prosecution hut also with re- 
gard to witnesses examined liy the Court 
under S 540, Criminal P C But, as m 
the present case the applicant does not 
seem to have h6en prejudiced by the failure 
of the Magistrate to examine him after 
witnesses on behalf of the Court, were 
taken, I see no reason to interfere and 
concur in the order proposed by my learned 
brother 

M N /u K Application dismissed 
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Wild, J C , and Bupchand Bilaram, 
A J C 

Choithram — Appellant. 

V. 

Khemchand and others — Bespondenbs 
First Appeal No 62 of 1925, Decided 
on 26th July 1928, from decision of 1st 
Class Sub-Judge, Sukkur 

(a) Evidence Act, S 65 — What evidence 
is sufficient to prove loss of document is dis- 
cretionary with trial Court — Discretion 
should not be disturbed unless there is mis- 
carriage of justice. 

Whether or not sufficient proof of soarch for 
or loss of, an original document to la) a 
ground for the admission of secondary evi- 
dence has been given, is a point proper to be 
decided by the Judge of first instance, and is 
treated as depending very much on his discre- 
tion. His conclusion should not bo overruled, 
except in a clear case of miscarriage of justice. 
19 Cal. 438, (P C ), Foil [P 8 C 1] 

(b) Civil P. C., O 8, R 5 — Suit for part- 
nership accounts — Defendants saying that 
shares are different but not specifying them 
—Evasive denial is admission of terms in 
plaint. 

In a suit for partnership accounts, if the de- 
fendants allege that the shares of the partners 
were different from those stated in the plaint, 
it IS incumbent on the defendants to specify 
what were the shares and on their failure to 
do so it IS open to the Court to treat their eva- 
sive denial, as to the terms of the agreement, 
as an admission that its terms as stated in the 
plaint are correct. LP 8 C 2] 

(c) Practice — Witness — Party personally 
knowing circumstances of the case — His not 
going into witness-box — His case should be 
discredited. 

It is the bounden duty of a party personally 
knowing the whole circumstances of the caso 
to give evidence on his own behalf and to sub- 
mit to cross-oxamiiiatiou llis non-appearance 
as a witness would be the strongest possible 
circumstance going to discredit the truth of hi.s 
caso . A. I R 1927 P C 230, FolL [P H C 2] 

(d) Civil P. C , O. 30, R 1 — Suit for part- 
nership accounts — One of the defendants a 
firm — Names of partners of the firm need not 
be disclosed. 

A suit for accounts on dissolution of a part- 
nership existing between an individual on the 
one hand and a different partnership on the 
other, may bo instituted against such partner- 
ship without disclosing in the plaint the 
names of its individual partners A I . R 1926 
Sind 75, Rel. on. [P 9 C 1] 

Tahilram Maniravi — for Appellant 

Dipchand Chandumal — for Respon- 
dents 

Wild, J c . — This is an appeal from 
the deceision of the 1st Glass Sub-Judge 
of Sukkur in a suit hied by the plaintiff 
for accounts of a partnership between 
himself and defendants 1 to 7. 


The plaintiff in his plaint alleged that 
the deed of partnership was lost and the 
principal point which arises in this ap- 
peal is whether the learned Sub-Judge 
was right in allowing the plaintiff to give 
a secondary evidence of the contents of 
this partnership-deed 

On this point, I find that nob only did 
the plaintiff in his plaint and deposition 
state that the document was lost but he 
also swore an affidavit on this point On 
the other hand, none of the defendants 
went into the witness-box to swear that 
they had either seen the document or that 
it was nob lost. I am, therefore, unable 
to say that the First Glass Sub-Judge 
was wrong in allowing the plaintiff to 
give secondary evidence as to the contents- 
of the document The defendants, when 
the plaintiff went into the witness-box, 
did not even cross-examine him as to the 
loss of the document. 

As regards the terms of the partner- 
ship, the evidence as to that no doubt 
rests merely on the evidence of the plain- 
tiff and his allegations in the plaint. But 
it must be remembered that most of these 
allegations are not categorically denied 
by the defendants in their written state- 
ments Nor have they ventured to go into 
the witness-box to deny them or to give 
evidence to contradict them 

The chief question was as to the 
shares of the pirtnership As to that, 
the evidence of the plaintiff was in favour 
of the defendants 

One more iioint is raised that all the 
partners in the firm of Kishinchand 
Metharam, defendant 7, should have been 
lirougiit on the record Bub it appears 
that the firm is sufficiently represented by 
Kishinchand Metharam himself. 

This question has also been discussed 
in the judgment in suk No 458 of 1920 of 
this Gourt, Lakhviichand Ghandamal v. 
(rokuldas Eanchordas (l). 

I am of opinion that the conduct of 
the defendants showed that they had no 
real defence to the suit 

The appeal is, therefore dismissed with 
costs, as also the cross-objections of de- 
fendant 6 

Rupchand Bilaram, A. J. C — 1 

concur It is no doubt true that the 
plaintiff has nob produced the partnership 
deed which is alleged to have contained 
the terms on which the plaintiff and the 
defendants agreed to be partners and th& 

(1) A. I. R. 1926 Sind 75. 
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plaint does not specifically refer to the 
4i£ferenfc contracts in which the parties 
had agreed to be partners. 

Para 2 of the plaint reads as follows : 

“That tho parties by a written deed entered 
into A partnership on or about Septemhor 1910 
with respect to one brick kiln and other works 
subsequently taken up which are mentioned in 
the books. The shares of the paitners were as 
iMidcr.” 

Now at the time of the institution of 
liin suit the plain ti If was in a difticult 
position. He was the c ipit.ilist partner 
and according to him some of the work- 
ing pirtners had committed frauds for 
which lie had prosecuted them in the 
Baioda Couit His books were in that 
Court and with regard to the partnership 
deed liis explanation was that it was lying 
^ with other documents at his place of busi- 
ness from wliere it hatl miraculously dis- 
appeared He suspected that one of his 
working partners h id surreptitiously re- 
moved it from the bundle. He could not 
make a definite chaige against any one of 
them and stated that it had been lost At 
that time he was also not in a jiosition to 
specify in detail all the contracts taken 
up by the partnership unless he spent a 
considerable aruount of money and time 
to have the accounts audited The work- 
ing partners knew more about the con- 
tracts than the plaintiff. It has been 
contended that the plaintiff has failed to 
give evidence that he had made a proper 
search for tho documents and has failed 
to prove that it was lost. 

Now in the case of Harrijjria Debt v 
Rukmani Debt (2), their Ijordships of the 
Privy Council have observed that the 
question • 

j “whether or not suffieicnt proof of search for 
jor losf* of, ,in oiit'inal dociunnit, to lay a 
Igrouad for the admiS'^ioii of s"eondary evi- 
dence, has been given, is a point pi oper to be 
idccidcd by the Judge of fiist instance, and is 
jtreated as depending verj much on his discre- 
jtion. Ills conclusion should not be overruled, 
(except in a clear case of iiiisr airiage ” 

We are not prepared to hold tliat in the 
present case the learned Judge below has 
not exercised his discretion properly or 
that the admission of secondary evidence 
has resulted in a miscarriage of justice. 

The partnership was admitteil and only 
two contentions were raised by the defen- 
dants in their pleadings. In the first 
place a vague statement was made by 
some of them that they did not admit 
the quantum of shares as stated in 

(2) [1892] 19 Cal 439=^9 T A. 79=G Sar 177 
(PC). 
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the plaint and in the. next place some of 
them asserted that it was agreed that the 
working partners would be paid a certain 
commission in respect of the works 
managed by them in addition to their 
shares in the partnership 

Now with regard to the first point it is 
sufficient to observe that if the shares of 
the partners were different from those 
stated in the plaint it was incumbent on 
the defendants to specify what were the 
shares Having faileil to do so it was 
open to the Court to treat their evasive 
denial, as to the terms of the agreement, 
whicli was ad nutter 11 V made, as an ad- 
mission that its terms as stated in the 
plaint were correct cf O H, H o. Civil 
P C . 0 19, E 13, 49 E S C Blither 
v Tregant (3) Fuithermore the plain- 
tiff swore that tho shares, as stated by 
liim in the plaint were correct, and there 
was no cross-examination on that point 

With regard to the coinmissiun claimed 
by the defendants again, they offered no 
evidence to prove it None of the defen- 
dants have ventured into the witness-box 
to contradict the evidence of the plaintiff. 
]n Gurbaksh Singh v. (runlial Singh 
(4) it IS said : 

“It IS the bounden duty of a party personal- 
ly knowing the whole circinnstances of the 
case, to give evidence on his own behalf and to 
submit to cross-oxamiriAtiion . His non-ap- 
pearance as a witness would be the strongest 
possible circumstances going to discredit the 
truth of hib case.” 

The failure of the defendants to go into 
the witness-box without any explanation 
whatsoever at once puts them out of 
Court 

Mr Taliilrain has contended that tho 
findings of the learned Judge on issues 1 
bo 3 are vague These issues weie as fol- 
lows : 

1 What were the shires ol the part- 
ners and on what terms was the [lartner- 
ship entered arul wlio weie the jiartners ? 

2 When did the partneiship dissolve? 

3 What were the partnership works ? 

The learned Judge has given his finding 

on each of these issues liy stating as fol- 
lows : 

“As shown in the plaint’'. 

Now no doubt at first sigiit these find- 
ing appear to ho somewhat vague. But 
when they are read along with the plaint 
they become very specific Tfie shares of 
the partners are shown in para 2 of the 
plaint. The date of the dissolution of 

(3) [1879] 12. G D. 7^. 

(4) A. I. R. 1927 P. 0. 230. 
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the partnership is shown therein as 20th 
December 1920 and the partnership tran- 
sactions are shown as those contained in 
the partnership books which were at that 
time in the criminal Court of Bxroda. 
Readintj the findings along with the plaint 
I do not find that there is any such am- 
biguity as to call for our interference 

Another point raised liy the leirned 
pleader is that the learned Judge has 
given |no direction to tlie roininissioiier 
liow to proceed in the matter 

With regard to tli it pjint again, we 
find all that the leirned Judge has said in 
the judgment appeiled agiinst is tliat the 
commissioner should be nominated by 
both the parties on 24th October 1924 
What directions were asked for by the 
parties after the commissioner was ap- 
pointed or what instructions were given 
to the commissioner is not the subject- 
matter of the judgment appeiled against 
We understand that there is an ai^peal 
Jigainst the final decree, we, therefore, re- 
frain from saying anytliing on that point 
which might prejudice either party The 
plea that all the parties in the firm 
of Kishinchand Metharam were necessary 
parties to the suit is on the very face of it 
misconceived. A firm as such has no 
(legal existence and the suit against the 
firm of Kishinchand Metharam was a suit 
4igainst the individual imrtners comprising 
that firm They were parties to the suit. 
All of them as forming one entity were 
given a joint share in the partnership in 
suit and the only material ground on which 
possibly the defendants might have succeed- 
ed ill nonsuiting the plaintiff was by show- 
ing that the total number of partners in the 
partnership in suit exceeded 20 rendering 
the partnership illegal in view of the pro- 
-visions of the Indian Companies Act. 
That was, however, not their contention. 
Their object in raising this plea was to 
cause delay in the disposal of the suit In 
Lakhmichand Ghandamal v. Gokaldas 
Banchordas (l), I have lield that a suit 
for dissolution of a partnership existing 
between an individual on the one hand 
and a different partnership on the other, 
!may be instituted against such partner- 
I ship without disclosing in the plaint the 
I names of its individual partners and noth- 
, ing has been said at the Bar to make me 
Ijalter that view. 

For these reasons I agree that this ap- 
peal as also the cross-objections filed by 
‘defendant 6 in support of the appeal fail 


and that both the appeal and cross objec- 
tions should bo dismissed with costs 
R K. Appeal dismissed 
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Rupchand Bilakam and Dk 
Souza, A J Cs 

Mataro and others — Accuseil — Appli- 
cants. 

V 

Kmperoi — Opposite Party 
Criminal Rovn. Appln No 37 of 1928, 
Decided on 28th ^[arch 1928, from an 
order of Percival, J C , D^- 20th January 
1928 

(a) Penal Code, S. 107 — Mere knowledge 
or standing while an offence under S 379 is 
being committed cannot be covered by the 
definition of abetment 

Muic kiiowludge or standing while ,in ulit-nce 
under S 37‘.) is being coininitted l)> o^hi-rs ean- 
nob be covered b\ the definition of abetment. 
It may well bo that there la neither eonspiracy 
nor instigation nor intentional aid by some act 
or illegal omission. [P 10 C 2J 

(b) Penal Code, S. 379 — Presumption from 
possession — Evidence Act (1 of 1872), S. 114, 
. 11 . (.) 

In order to raise legitimately the piesump- 
tion of thaft, the possession of stolen prnp'.Tt> 
should be exclusive as well .is lecent. 

LP 10 C I, 2] 

(c) Penal Code^ S. 379 — Accused not in 
actual possession — Actual poesession of his 
wife or servant or place of custody under his 
control must be proved. 

If the accused is not in manual possession 
of the stolen article, there must be cviclenec to 
prove that the stolen property was found 
either in the manual poss(>ssion of the wife, 
clerk or servant of the accused, or that it was 
found in a place and undei cireumstances so 
as to justify the inference th.it the accused 
knew of its existence at that place and that 
the same was under his effcctiive control. 

LP 11 C 1] 

(d) Penal Code, S. 379 — Conv clion against 
more persons than one on the ground of joint 
pOBsession of stolen property can be secured 
only on proving actual possession of each or 
constructive possession with intention of 
joint exclusive use 

To secure conviction against more persons 
than one on the ground that all such persons 
were in joint posse.ssion of the stolen property, 
lb must be proved that the stolen piopertv was 
cither in the physical possession of each one 
of the accinscd or else that it was in the pos- 
session, physical or constriicti vo, of one or 
more of them on behalf of and to the know- 
ledge of the other accused persons and that 
each one of them intended to possess it for 
their joint use and to the exclu.sion of person.s 
other than themselves. LI’ 11 ^ 

Applicants with two other porters and a con- 
stable were travelling in a train. At the sta- 
tion, the van wsa searched, A jar containing 
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ghee wns found covered with bedding and 
clothing said to belong to applicants and other 
porters. On this ovidonco, the applicants were 
convicted of theft 

Held that possession of the jar could not be 
attributed to any of the applicants, indivi- 
dually or jointly The conviction was, there- 
fore, Ijad [P 12 C 1] 

Ha^somol M. Gurbuxani — for Appli- 
cants 

T C Elphinston — for the Crown 

De Souza, A J C — This is an appli- 
cation to revise an order passed by the 
learned Judicial Commissioner dismissing 
the appeal filed by tlic four applicants 
who were convicted by the learned Addi- 
tional Cl tv Magistrate, Karachi, of an 
offence under S 379, I PC, and sen- 
tenced to rigorous imprisonment for a 
period of two months 

Tlic proved facts are that the applicants 
along with two other porters and a con- 
stable were travelling in an I. G Van 
train and when the train arrived at the 
Cantonment Station, Karachi, the van 
was searched by the Head Constable Sher 
Zaman in the presence of a niashir when 
an earthen jar containing 22 J seers of 
ghee valued at Rs 40 was found in the 
van covered over with the bedding and 
clothing said to belong to the applicants 
and other porters Both the triM Court 
as well as the Court of appeal has found 
that the ghee was stolen from certain tins 
which were loaded in the train at the 
Station of Jungshahi it being found that 
eight out of 58 tins were tampered with 
and the ghee measuring exactly 22i seers 
removed from these tins 

The only question in the case upon 
which this application was admitted was 
the question whether in the circum- 
stances, the possession of stolen ghee in 
the eaithen jar could be imputed to the 
applicants 

ft IS pointed out by the learned pleader 
for the ajiplicants that the earthen jar 
was found in the van to which all the 
porters as well as policemen had access, 
that tiiere is nothing to show to whom 
the bedding belonged under which the jar 
is said to have been concealed or that the 
accused were aware of the presence of the 
jar or that the jar contained stolen ghee 

No doubt possession of stolen ghee im- 
mediately after the theft raises the pre- 
sumption of theft against the person in 
whose possession stolen ghee is found. 
But the law is clear that in order to raise 
jfcliis presumption legitimately, the pos- 
'session of stolen property should be exclu- 


sive as well as recent . Possession implies 
not only the physical act of detention bub 
also an intention to possess which is 
known to civil lawyers as the animus 
possidendi In the present case would the 
fact that the earthen jar was found in the 
van covered with the bedding belonging, 
to some of the applicants, be sufficient to 
impute exclusive possession to the indivi- 
dual accused persons ^ The learned pleader 
for the apiilicants contends that it is pos- 
sible that the theft of the ghee and the 
concealment of the jar might well have 
taken place without one or the other of 
the applicants being aware of it. It is 
equally plausible to argue that the theft 
and concealment might liave been effected 
by one or more of the porters or the con- 
stable wdio had accompanied them with- 
out the other participating in it It seems 
to me impossible to impute possession 
merely because the applicants had know- 
ledge 

The learned Public Prosecutor while 
admitting that on this aspect of the case, 
exclusive possession may not perhaps he 
brought home to each of the applicants,, 
yet, it would be impossible to exonerate 
them from abetment But it seems to 
me that mere knowledge or standing^ 
while an offence of this kind was beingj 
committed either by the constable or the 
otlier porters cannot be covered by the| 
definition of abetment under the Indian 
Penal Code It may well have been that 
there was neither consiiiracy nor instiga- 
tion nor intentional aid by some act or- 
illcgal omission. 

I am, therefore, not satisfied that exclu- 
sive possession which as the authorities 
show is necessary to attract the presump- 
tion of theft under S 114, Evidence Act 
can he imputed to the applicants in the 
present case, 

The result is, that the conviction and 
sentence under S 379, 1 P C , recorded 
against them must be set aside and this 
application allowed. 

Their bail-bonds to be cancelled 
Rupchand Bilaram, A. J. C — I con- 
cur with my learned brother that the con- 
victions of the appellants cannot possibly 
stand. 

It is, no doubt, true that if all the ap- 
pellants were in joint possession of the 
stolen property a presumption would arise 
that all of them were either thieves or 
receivers of stolen property: cf.Halsbury's 
Laws of England, Vol. 9, para. 1359: i2. 
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V Thomas Smith (l), B. v. Payne (2) and 
ii V Cook (3). 

But before such a presumption could be 
raised it was incumbent on the Crown to 
prove (a) that each one of the appellants 
had either physical or constructive pos- 
session of the stolen property or any part 
of it or (b) that one or more of the appel- 
lants had possession of the stolen property 
or any part of it either physical or con- 
striictiTe on behalf of themselves and the 
other appellants and to the knowledge of 
the other appellants 

Now possession qua the Criminal Law 
has been defined as under. 

“A moveable thing is said to be in the pos- 
session of a person when he is so situated with 
respect to it that he has the power to deal 
with it as; owner to the exclusion of all other 
persons, find when the circumstances arc such 
that ho ni.iy ba presumed to intend to do so 
in case of need ” Steph. Cr 210, 211 referred 
to in Stroud’s Judicial Dictionary, p. 151G. 

Where a person is in physical or man- 
ual possession of any stolen property im- 
mediately after its theft no difficulty 
whatsoever arises In such a case it goes 
without saying that in the absence of any- 
thing to the contrary he has the physical 
power of dealing with it as his own and, 
therefore, it is open to the Crown to rely 
upon the presumption that he intends to 
deal with it as Ins own to the exclusion 
of otliers i[ need he Bub if he is not in 
manual possession of the stolon article the 
case of the Crown is not so simple There 
must he evidence to prove that the stolen 
property w^as found either in the manual 
possession of the wife, clerk or servant of 
the accusefi' see S. 27 of the Code, or 
that lb was found in a place and under 
circumstances so as to lustify the in- 
ference tliat the accused knew of its exis- 
tence at that place and that the same was 
under his offoctive control It is only 
then that a legitimate presumption may 
be raised that the accused retained con- 
structive possession of the property with 
the requisite intention of dealing with it 
as his own 

If the Crown wishes to secure a convic- 
tion against more persons than one on the 
ground that all such persons were in joint 
possession of the stolen property its bask 
is still more difficult It must further 
be proved that the stolen property was 
either in the physical possession of each 

(1) [1055] 24 L. J. M. C. 134. 

(2) [1903] 3 Cr. Ap. R. 269, 

(3) 28 Cr. Ap. R. 91. 


one of the accused or else that it was in 
the possession, physical or constructive, 
of one or more of them on behalf of and to 
the knowledge of the other accused per- 
sons and that each one of them intended 
to possess it for their joint use and to the 
exclusion of persons other than them- 
selves By way of simple illustration of 
the circumstances under which a pre- 
sumption of guilt may or may not be 
raised it has been said that where stolen 
articles are found on the person of an 
accused person or in a locked up house or 
room or in a box of which he kept the 
key there would he fair ground for calling 
upon him for his defence, but if tliey are 
found lying in a house or room in which 
ho lived jointly with others equally cap- 
able with himself of having committed 
the theft or in an open box tn which 
others had access, this would, in the ab- 
sence of further evidence, raise no definite 
presumption of his guilt. Best on Evi- 
dence, para 212, and more so it would 
raise no definite presumption of the guilt 
of each of the other co-occupants or joint 
users of the house room or box either in- 
dividually or collectively as being thieves- 
or receivers of stolen property 

Now in the present case there was no, 
legal evidence to prove that the stolen 
ghee was in the possession of any one of 
the appellants and much less bo prove 
that such possession as any of them might 
be presumed to have was on the joint ac- 
count of himself aiul the other appellants- 
or to their knowledge 

The sLolen gliee was found in a railway 
waggon where oicli of the appellants had 
an equal right to travel No one of them 
could exclude the others from getting 
into or getting out of the waggon or bring- 
ing any thing therein. If any person had 
effective control over the waggon or its 
contents it was the police constable 
whose duty it was to keep a watch over 
the train and he is not before us 

At the railway stations where goods 
had to be loaded or unloaded the appel- 
lants were liable to be sent off to different 
waggons for work and when there was no 
work to be done they were at liberty to 
loiter about anywhere on the platform 
Without any further evidence it is diffi- 
cult to raise a presumption that all or 
any one of them know that the stolen 
ghee was brought into the waggon, and 
even if they know of it, that the moment 
it was brought into the waggon all o£ 
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■them canoe to possess it jointly or that 
they intended to deal with it jointly for 
their benefit so as to raise the further pre- 
sumption that they were either thieves 
or receivers of the stolen ghee 

With all respect I am constrained to 
hold that though a lot of suspicion might 
'exist against all the appellants this was 
|not a case in which they should have been 
put upon their defence For tliese reasons 
I agree that the convictiiins and sentences 
against all the accused should he quashed 
S JjJr K. Application alloiced 
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Wild, J C , and RrrcHAND 
Bilaram, a T C 

Ilassornal — Defendant — Appellant. 

V 

Sah iho — Plaintiff — Respondent. 

Civil Revn. Appln No IG of 1928, 
Decided on 26th July 1928, from order 
of 1st Asst. Judge, Hyderabad (Sind), 
in Civil Appeal No. 77 of 1925 

Civil P, C., O. 23, R. 3 — Petition of com- 
promiie accepted by partiei — Judge order- 
ing decree to be paaied in terms of compro- 
mise, but omitting to order compromise to 
be recorded^Provisions of O. 23 are suffi- 
ciently complied with — Defect if any is 
cured by provisions of S. 99 — Appellate 
Court cannot go behind compromise and 
erder retrial on merits 

Where the petition stating that tho parties 
had arrived at a compromise w.in road out to 
both tho parties who accepted its teinis and 
the Judge made a note at the back of the 
petition as follows “ Paitios pro'^ent. After 
hearing it they consent to its term.s. Older 
that the decree be passed in terms of the 
■compromise." 

Held : that tho order p.issed by tho Sub- 
Judge was a sufficient compliance with the 
provisions of that order and even otherwise 
the defect if any was sufficiently cured by the 
provisions of S. 90, and that the failure of the 
Sub-Judge to add in his order the words 
" the compromise be recorded " gave no 
jurisdiction to the Judge of the appellate 
4[Jourt to go behind the compromise which had 
been validly made and to order that the .suit 
be tried on the merits. [I* 12 C 2] 

Dipchand Chandumal — lor Appellant ^ 

Tahilram Maniram — for Respondent 

Judgment. — The facts giving rise to 
this application are simple. 

The plaintiff-respondent instituted a 
suit against the defendant-appellant for 
recovery of Rs 2,700 for work done on 
the defendant’s building His claim was 
•disputed After one witness was ex- 


amined both parties requested the presid- 
ing Judge to inspect the building. 
They took with themselves a written 
petition wherein it was stated that the 
parties had arrived at a compromise by 
which there was to be a decree in favour 
of the plaintiff for a sum of money which 
was left blank and that tho defendant 
was to pay that sum within three months 
of the date of tho decree At the pre- 
mises there was a discussion between the 
pirties as to the amount which tho 
defendant should pay and the Judge sug- 
gested the figure of Rs 1,900 which was 
accepted by both parties That figure 
was inserted by the pleader of one o1 the 
fiarties in the petition which was handed 
over to the Judge The petition was 
then read out to both the parties who 
accepted its terras and the learned Judge 
made a note at the back of tlie petition 
which is as follows : 

" P'lrtio'? present After hearing it they 
consent to its terms. Older — that tho decree 
be passed in terms of the compromise." 

It appears that a few days later, the 
plaintiff felt that he should have received 
more than the figure given by the Judge 
and filed an rappeal to the District Court 
purporting to he an appeal under O 43, 
R. 1, Cl (m), Civil P. C , denying that 
he had agreed to accept tho figure of 
Rs 1,900 The learned Assistant Judge 
who heard the appeal sent for a reioort 
from the Sub- Judge and hold that the 

story of the plaintiff was false, hut set 

aside the compromise on the ground that 
the learned Sub- Judge had passed no 
formal order recording the compromise 
before passing the decree in favour of the 
plaintiff and that this omission was 

fiital to tho decree which folio weil IIo 
aijcordingly , set aside tho decree passed 
by the learned Sub-Judge and sent tho 
case back to him for trial on the 

meiits 

In our opinion the order passed by the 
learned Sub- Judge was a sufficient com- 
pliance with the provisions of that order 
and even otherwise the defect if any was 
sufficiently cured by the provisions of 
S 99, Civil P C. The sections pro- 
vides : 

" No decree fihall bo reversed or substan- 
tially varied, nor shall any case be remanded, 
in appeal on account of any misjoinder of 
parties or causes of action or any error, defect 
or irregularitiy in any proceedings in the suit, 
not afiecting tho merits of the case or tho 
jurisdiction of the Court." 
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It would also appear that the failure 
of the learaed Sub-Judge to add in his 
order the words " the compromise be 
recorded ” gave no jurisdiction to the 
learned Judge of the appellate Court to 
go behind the compromise vrhich had 
been validly made and to order that the 
suit be tried on the merits 

We accordingly allow this revision 
applicition and maintain the judgment 
and deolee passed by that Court The 
defendant to bear the costs of the first 
appellate Court and this Court 

D-B /r-K. Application allowed. 
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Rupclcand BiTjARAm, a J C 

Alhhhoy Adamji Sheikh ■ J man] i — 
Plaintiff 

v 

Gordhanda^ Jeenahhoy^Ddle'idM^t 

Original Civil Suit No. 846 of 1927, 
Decided on 30th March 1928 

(a) Bombay Rent (War ReatrictionB) Act 
(2 ot 1918), S. 9 (2) — Tenant making default 
in payment of rent eyen when demanded — He 
harassing landlord by his conduct — He subse- 
quently tendering overdue rent — His conduct 
is satisfactory cause within S 9, Cl (2) — 
Subsequent tender or payment in Court is of 
no avail. 

A p.Tsua S w.'ia in occupation of a bcjiiJiupn-t 
of small premises within the meaning of Bom- 
bay RMib (War Kes jrictions) Act, of 1918 Notice 
of ojecbin^nt was given to him by the landlord. 
He had made default in payment of rent for 
three months prior to the noticj and had lieiii 
very inegiilar ii the payment of rent even be- 
fore that. II. failed to pay rent even when 
demiind.s wer3 made every month by the land- 
lord's iimhta on the tenant’s promises IIi^i 
conduct in general showed that he was bent on 
harassing th i landlord. Hu sub>^eqiiontly ten- 
dered the overdue rent and paid the same lu 
the Court 

Held that the conduct of the tenant was 
satisfactory cause within the meaning of S 0 
(2) His siibsiquonb tender or pavmont in Court 
was of no avail and it was not Lompiteut for 
any Con rb to condone his failure to pay rent 
eithir under S. 114, T P Act, or under any 
other Act A T R, 1923 Bom 387 and Bi ewer 
V Jacobs, (19‘23) 1 K. B. 528, Bel on 

[P 15 C 1] 

nT- (b) Transfer of Properly Act, S. 108, 
Cl. (i) — S 108 does not require lessor to 
make demand of rent — Proper place for pay- 
ment of rent is landlord’s residence or place 
of business. 

Section 108, Cl. (i), T. P. Act, makes it obli- 
gatory on the tenant to pay or tender at the 
proper time and place the rent duo to the less- 
or or his agent and there is nothing in the sec- 
tion to require the lessor to make a demand. 
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Further so far as this country is concerned in 
the absence of any controlling agraement, the 
customary place for payment of rent is the 
landlord’s residence or other usual place of hia 
business 4 C. W. N. 324, Rel. on. [P 14 C 2] 

Pahlajsnuj B Advani^iov Plaintiti. 

E V Caatellino — for Defeudant 

Judgment — This is a suit for eject- 
ment of the defendant who is in occupa- 
tion of a tenement which falls within tho 
definition of small premises within the 
meaning of the Bombay Bent (War Rest- 
rictions) Act of 1918 It is based on two 
grounds ; first, that the defendant had 
'made default in pivment of re it for three 
months prior to the notice of ejectment 
on v;hich the present suit is based, and 
secondly, that the defendant had been 
ver\ irregular iii payment of rent even be- 
fore that tmtice and was troublesome in 
several resjiects, and that his conduct in 
general al.orded the plaintiff a satisfac- 
tory ciu<^o within the meaning of Cl (2)^ 
S- 9 of the principal Act 2 of 1918 to 
asi for his ejectment The evidence in 
this ci^o IS mostly documentary From 
the account jiroduced by the plaintiff’s' 
mehta it is abundantly clear that prior to 
1st November 1926, the defendant very 
often paid ms rent at the end of two 
months and sometimes at the end of threo 
months The rent from November 1926, 
to Fehruarv 1928, was overdue On 7th 
March 1927, the iilamtitf gave the first 
notice of ejectment, Ex. 4,. wherein he 
complLiined of the non-payment of rent 
for the preceding four months and asked 
for Rs 38-H-O being paid to him aa over- 
due lent Til IS a noLi it was slightly in 
excess ot the standaid rent From No- 
vember 1926, tlie plaintiff was entitled to 
cli.iige ten per cent tnoie than the rent 
payable befeno tliat date winch was Rs. 
7-14-9 The rent due to him for -four 
months was, therefore, Rs 36-11-0 and 
not Rs 38-8-0 Apparently, there was a 
mistake made by the plaintiff’s mehta in 
calculating the overdue rent There is no 
allegation much less proof that the jilain- 
tift intended to claim more than the 
authorized rent Instead of pointing out 
the mistake to the plaintiff, or paying 
such amount as the defendant admitted to 
be duo, ho applied to tlie Rent Controller 
to fix the standard rent : vide his appli- 
cation Ex 19-A dated 19th March 1927, 
and pending the decision of the Rent Con- 
troller withheld payment of rent 

On 30tii April 1927, the pleaders sent a 
letter in Ex 5 intimating to the plaintiff- 
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that the standard rent had been fixed at 
Bs 11-7-0 and that they yjeie enclosing a 
■chqque for Bs 56-10-0 being the rent for 
■six months Avhich was due up to that 
date. The cheque was not honoured by 
the bank on which it was drawn on the 
ground that the alterations and figures in 
the cheque required full signatures of the 
drawer. The cheque was returned to the 
defendant and a demand made on him on 
25th May, to pay up the overdue rent in 
cash, vide Ex 7 Ho made payment on 
or about 7th June but allowed the rent of 
the month of May to remain again in 
arrears On 9th June, he and certain 
other tenants sent a petition to the Bent 
Controller complaining against the con- 
duct of the plaintiff in closing the door 
leading up to the roof of the building 
with the object of preventing the tenants 
from" sleeping on the roof This was a 
serious allegation to be made against the 
landlord as it exposed him to a penalty 
under S. 8 of the Act for disturbing the 
convenience of the tenants of small pre- 
mises and the plaintiff was ordered to re- 
move the lock : vide the application Ex. 
12-A and the order Ex. 19 There is no 
doubt whatsoever that this application 
was engineered by the defendant. The 
plaintiff appealed to the Bent Controller 
against that order denying that the ten- 
ants hod any right to the use of the roof 
and asked for an inquiry into the matter 
and for inspection of the premises by the 
Bent Controller The result of the in- 
quiry and the visit was that the com- 
plaint of the defendant was found to be 
absolutely unjustified and the previous 
order was cancelled; vide the endorsement 
in Ex. 12-A, dated 17th July 1927. 

During the pendency of this inquiry 
and subsequently thereafter up to 15th 
September, tfhe defendant failed to pay 
rent, when a second notice of ejectment, 
Ex. 9, on which the present suit is based, 
was sent to the defendant In answer to 
that notice the defendant’s pleader sent a 
reply, Ex 10, dated 22nd September. 
(After reproducing the contents of the 
reply the judgment proceeded). The plain- 
tiff refused to accept the overdue rent and 
instituted this suit. 

With regard to the first ground on 
which this suit is based, it is abundantly 
3lear from the documents and the admis- 
sion of the defendant that he did not pay 
rent for four months ending with Slst 
\ugu8t 1927. Bub his pleacis that no de- 


mand was mode on him during those 
months and that in the absence of a de- 
mand there was no obligation on him to 
pay rent 

Now S. 108, Cl (i), T. P. Act, makes 
it obligatory on the tenant to pay 
or tender at the proper time and place 
the rent due to the lessor or his agent 
There is no question here that the proper 
time for payment of rent for each month 
was at the expiry of the month It is 
said that this obligation does not arise 
until a demand is made There is noth- 
ing in the section to require the lessor to 
make a demand. The English rule whicbi 
requires the lessor to give a notice of de- 
mand before exercising his right of re- 
entry has no application here And again 
so far as this country is concerned, in the 
absence of any controlling agreement the 
customary place for payment of the rent 
is the landlord’s residence or other usual| 
place of his business : Fakir Lai v W. 
C. Bonner] t (l). It is admitted that no 
tender was made at the plaintiff’s place of 
business, but it is contended that as it 
was usual and customary for the plaintiff’s 
mehta to demand payment of rent from 
the defendant on the leased land and as no 
such demand was made during these fonr 
months there was no default. Assuming 
for the moment that that is so, I hold on 
the evidence that the plaintiff’s mehta 
did make a demand every month for pay- 
ment of rent from the defendant on the 
premises and that the defendant failed to 
pay the same. On this point there is the 
word of the plaintiff’s mehta a banya 60 
years old, as against the word of the de- 
fendant himself. It* is clear from the evi- 
dence of the mehta that his sole duty is 
to recover rents of the building a portion 
of which is in the occupation of the de- 
fendant and of other buildings owned by 
the plaintiff, and that he made several 
demands on the defendant for payment of 
rent but with no success. In his cross- 
examination an attempt was made to 
show that during these four months he 
had left Karachi. But he denied that ho 
had left Karachi even for a day. As a 
matter of fact he had recovered rents from 
other tenants, and that if he had been 
out, it would not have been difficult for 
the defendant to prove it to the hilt by 
calling the other tenants as his witnesses. 
Whatever reason he may have had to de- 
lay payment of rent as it became due, tho 
"TiFLI^OO] 4 OTwTN. 324. 
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defendant appeared to me to be cantan- 
kerous and his demeanour in the witness- 
box impressed me very unfavourably It 
appears that having made a complaint to 
the Bent Controller that his access to the 
roof to which he claimed a right had been 
stopped he intentionally declined to pay 
rent and it was only when he received the 
second notice of ejectment that he realized 
that his default 'would be availed of in 
ejecting him. It is not unlikely that in 
order to forestall this suit he instructed 
his pleaders to state in Ex 10 that no de- 
mand had been made to him for payment 
of rent There has been, in my opinion, 
a clear failure on the part of the defen- 
dant to pay rent for four months notwith- 
standing a demand made by the mehta in 
each of the months Assuming, therefore, 
that there was no obligation on the de- 
fendant to pay - rent unless it was de- 
manded, the defendant has committed a 
breach of one of the essential obligations 
imposed on him under S 9 (l) of the 
principal Act and has, therefore, lost his 
right to continue in possession as a statu- 
tory tenant. The subsequent tender by 
|him of the overdue rent or its payment 
into Court is of no avail, and it is not 
competent for the Court to condone such 
failure either under S. 114, T P Act, or 
any other Act ' Mathurada^ Maganilal 
V. Nathubai Vtthaldas (2) and Brewer v. 
Jacobs (3), where likewise the somewhat 
similar provisions of S 212, Common 
Law Procedure Act of 1852, were held not 
to apply to the case of a statutory tenant 
who had broken the conditions of his ten- 
ancy. 

I hold, therefore, that the first ground 
has been fully made out. 

It is equally clear from the correspon- 
dence and the conduct of the defendant 
that he is bent upon harassing the plaint- 
iff. He has not only filed two applica- 
tions before the Bent Controller but in 
his last reply, Ex. 10, he has raised fur- 
ther contentious points. He has com- 
plained that no repairs have been done to 
his tenement for years past, that the 
plaintiff is not bearing the cost of supply- 
ing water, and that he has prevented the 
defendant from sleeping on the roof In 
respect of the last complaint of his though 
the Bent Controller has decided against 
liim once he threatens to move him again. 

(2) A.I.R. 1923 Bom. 307 -47 Bom 756. 

( 3 ) [1923] 1 K.B. 520=92 L J K B. 359=67 
S.J. 450=120 L.T. 607=21 L.G.R. 230. 


What is satisfactory cause within the 
meaning of S. 9, Cl. (2) of the principal 
Act must necessarily depend on the facts 
of each particulai^ case, and taking the 
facts of this case as a whole, I am of opi- 
nion that the plaintiff is entitled to suc- 
ceed on the second ground as well, and I 
hold accordingly. 

There will, therefore, be a decree for 
ejectment for arrears of rent and mesne 
profits as claimed and costs, the amount 
deposited in Court should be paid to the 
plaintiff in part satisfaction of the money- 
decree. 

S N /r K Suit decreed 

A. I. R 1929 Sind 15 

Percival, A. J, C. 

Emperor 

v. 

E C D. Wheeler — .\ccused 

Original Criminal Sessions Case No 35 
of 1927, Decided on 16th February 1926 

Evidence Act, S.n. 17 end 21 — Evidence by 
accuBed, on his own behalf, in extradition 
proceedings is admissible as admission un- 
less barred by proviso to Evidence Act 
S. 132. 

Evidence given by an accused on his own be- 
half 111 oxbradibiou proceedings is an admis- 
sion by an accused peison aud is, therefore, 
prima facie admissible in evidence under S. 21; 
and it is, therefore, for the accused to show 
why it should not be so admitted. No particu- 
lar formality is required to enable an admis- 
sion by an accused person to go in as an ad- 
mission. A previous deposition is admissible 
against the witness on his subsequent trial, 
unless ho has brought himself within the pro- 
tection of the proviso to S. 132. 39 CaL 164 and 
45 CaL 120JlieL on. [P 16 C 1, 2] 

T. G. Elphinston — for the Grown 

Osborne — for Accused. 

Order . — In this case, accused 6 Whee- 
ler, as an accused in the extradition 
proceedings in LDndon, which led to his 
being sent here for trial, gave evidencepn 
his own behalf When the Public Prose- 
cutor proposed to put in that evidence as 
evidence here, the learned counsel for 
accused 6 stated that he did not object to 
its going in. That evidence was accord- 
ingly exhibited and read out to the jury. 
On the following day, the learned coun- 
sel for accused 6 stated that he had not 
previously seen the evidence, and that on 
hastily looking through it in Court he 
had not seen the evidence recorded jfter 
the first part of that evidence ; and that 
on going through it at his leisure,^ he 
wished to take objection to the part of 
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the evidence which was given under cross- 
examination. He also contended that the 
accused is not bound by a statement made 
by the learned counsel himself on the 
spur of the moment ; and that it is for 
the Court- to decide whether in fact such 
evidence is legally admissible against the 
accused or not. On behalf of the Crown 
it is contended that : — 1. The evidence is 
admissible in evidence and 2. It is too 
late to reject evidence which has already 
been exhibited and read to the jury. 

I think on consideration that it is desi- 
rable to examine the question of the ad- 
missibility of the evidence, apart from the 
fact that the evidence has already been 
l)laced on the record ; because it would 
still be open to the Court while addres- 
sing the jury, to ask the jury to disregard 
the evidence in question on the ground 
that it was admitted by some oversight or 
irisbake As to the admissibility of the 
evidence there the learned Public Prose- 
cutor relies on S 21, Evidence Act and 
S 1, English Criminal Evidence Act, 
1^898, and on certain cases, namely, In re 
Rudolph Stallman (l) Emperor v. 
Banarsi (2), Akhoy Kumar Mukerjee v 
Emperor (3) and Emperor v. Nom Gopal 
Gupta (4) On behalf of accused 6, the 
main contention is that, as an accused 
person cannot be examined on oath and 
cross-examined in India, his evidence 
given under cross-examination in England 
as an accused person in connexion with 
the same offence cannot be admitted in 
evidence heie 

A reference, however, to S. 17 and S. 
21, Evidence Act, shows that t*he word- 
ing is very wide The evidence in ques- 
tijn IS an a<lmission by an accused person 
and is, therefore, prima facie admissible 
in evidence under S. 2L ; and it is, there- 
fore, for the accused to show why it should 
qot bo so admitted In regard to confes- 
sions (which are a form of admission) to 
police oRicers, and in certain other cases 
such admissions are specifically excluded 
by the Evidence Act, and, therefore, in 
respect of them, the general provisions of 
S 21 are superseded ; but there is no such 
special provision superseding S. 2L in 
this case. 

(1) [1912] 39 Cal. 164 = 15 C. W. N. 1053 = 
12 I. C. 273 = 14 C. L. J. 375. 

(2) A. I. R. 1924 All. 381 = 4G All. 254. 

(3) - [1918] 45 Cal. 720 = 27 C. L. J. 91 = 45 

I. C. 999 = 22 C. W. N. 405. 

(4) [1911] 38Cal. 559 = 101. C. 682 = 15 
C. W. N. 693. 


The cases cited by ' the learned Public 
Prosecutor do not refer to the exact point 
now under consideration The case repor- 
ted as In rc Riidolph Stallman (l), how- 
ever, shows that the evidence recorded in 
the extradition proceedings is admissible; 
and, therefore, it is for the defence to 
show affirmatively why a particular ad- 
mission included in evidence which is le- 
gally admissible here should be excluded 
It may be noted that no particular forma- 
lity under the Indian Law is required to 
enable an admission by an accused person 
to go in as an admission; for instance in 
this very case a letter by accused 6 has 
been put in by the prosecution 
. If it is contended that evidence on oath 
by an accused person cannot be used 
against him in connexion which the same 
offence, there are plenty of cases to show 
that that can be done, for instance 
Akhoy Kumar Mukarjee v. Emperor (3) 
cited above. It is there laid down that 
“ a previous deposition is admissible against 
the witness on his subsequent trial, uu1q.iS he 
has brought himself within the protection o: 
the proviso to S, 132, Evidence Act” 

(this exception has not been contender 
in the case). If, therefore, A gives evi 
dence against B in connexion with ar 
offence committed by A and B together 
that admission of A can be used against A 
himself if he is put on his trial Then 
is, therefore, no inherent reason why ar 
admission given in evidence by an accusec 
person should not be used against him ir 
respect of the same offence The onh 
difterence between the two cases is tha 
in that cise A has given evidence agains 
B. In this case A has given evidence oi 
his own behalf in certain judicial procee 
dings connected with his own case 

I have already held that the evidenc 
of Anstey in the extradition proceeding 
cannot be used against the present accuse( 
6. But in respect of Anstey, certain othe 
sections are to be considered, namely, S 
33 and to some extent S. 21, Evi 
dence Act. Here S 21, Evidence Act 
applies ; and the provisions of tha 
section are not superseded by any othe 
section applicable in this case. I hole 
therefore, that the evidence in questior 
which has already been exhibited an 
read to the jury, is admissible in evi 
dence in this case as against accused 
only. 

S.L /r K 


Order accordingly , 
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Wild, J. C , and Aston, A. J 0. 

Sher Mahomed — Accused — Applicant. 

V. 

Emperor — Opposite Party 

Criminal Revn Appln No 201 of 1928, 
Decided on 19th November 1928, from 
order of Resident Mag , Rohri. 

Criininal P C., S 190 (1) (b) — Proceedings 
for murder started against A — Some witnes- 
ses stating the murderer to be M and not A — 
Magistrate suspending proceedings against A 
■and directing proceedings against M — Pro- 
cedure is not illegal but not suitable — .4 
-should be discharged or acquitted before 
proceeding against M — Criminal P. C., 
S. 209 

Oao A was challanod by fcho police for mur- 
der, In the eourso of comniftciil procopdings 
the Magistrate found that there were soine 
witnesses who said that the murderer was not 
-4 but M. The Magistrate therefore proposed to 
suspend further proeoedings against A and 
directed that proceedings on the ohargo of 
murder should be started against M with the 
intention of committing one or the other to tho 
Sessions Court. 

Held that the procedure, though not ille- 
gal, was not suitable. The Magistrate should 
either commit A to the Sessions Court or, if 
ho IS not satisfied that there are siifficiont 
grounds for cominittiiig him to the Sessions 
Court, should discharge him, and that further 
proceedings should not bo taken against M un- 
til A is either convicted, acquitted, or dis- 
charged. [P 17 G 2] 

Nihchaldas T. Vazirani — for Appli- 
cant 

G. M Lobo — for fcho Crown. 

Judgment — The faefcs which give 
rise fco this revision application are as 
follows : 

A murder was committed on 22nd March 
of this year and one Sadar was challaned 
by the police The case against him was 
hoard but in the course of it, the learned 
Resident Magistrate, Rohri, found that 
there were three witnesses who said that 
tiie murderer was not Sadar but the pre- 
sent applicant Sher Mahomed The 
learned Magistrate thinks that these 
three witnesses are entitled to as much 
credence as the prosecution witnesses 
against Sadar He is therefore proposing 
to suspend further proceedings against 
Sadar and is directing that i^roceedings 
on the charge of murder should be started 
against the applicant Sher Mahomed The 
intention of the learned Magistrate is 
that after recording the evidence against 
Sher Mahomed, he will be in a position 
either to commit one or the other to the 
Sessions Court. 

1929 S/3 & 4 


It is argued that this procedure is not 
legal. But we are not prepared to hold 
that this procedure is not allowed unde? 
S. 190 (l) (b), Criminal P. C x\t the same 
time, it seems to us that the procedure 
proposed is not suitable The evidence 
against Sadar has been fully recorded and 
it is improper that there should bo any 
further delay The evidence which the 
learned Magistrate may record in the 
proceedings against Sher Mahomed would 
not bo strictly speaking relevant and he 
therefore ought to make up his mind 
without having recourse to them. 

We therefore direct that the learned 
Magistrate should either commit Sadar fco 
the Sessions Court or if ho is not satisfied 
that there are sufficient grounds for com- 
mitting him fco the Sessions Court should 
discharge him, and that further proceed- 
ings should not be taken against Sher 
Mahomed until Sadar is either convicted, 
acquitted or discharged 

R K. Order accordingl]f. 
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De Souza and Rupchand 
Bilaram, A J. Cs. 

Wall Mahomed — Accused — Appellant 

V 

Emperor — Opposite Party. 

Criminal Appeal No. 237 of 1927, De- 
cided on 29fch March 1928, from judg- 
ment of Soss Judge, Sukkur, D/- 21sb 
November 1927 

(b) Penal Code, Ss. 380 and 442—'* Build- 
ing includes structure whether covered or 
not and made of any material. 

A building within tho meaning of Ss. 380 
and 412, includes a structure whether covered 
or not and made of any materials whatso- 
Qvor. Tho limitations imposed by the legis- 
lature on buildings referred to in Ss. 380 and 
442 are not as to tho nature of their structures 
or the materials of which they arc made but 
to the use to which .such structures are in- 
tended to be put. [P 18 C 2] 

A court-yard attached to the living rooms 
walled in on all sides and provided by a door 
leading to the street comos within tho pur- 
view of tho section ■ Mo%r v. Williams, (1892) 
IQ B. 264, Ref. ; 35 P. R. 1879 Cr ; A. I. R. 
1926 Lah. 28 , 6 JV. W. P. R. 307 and A. I. R. 
1925 Lah. 117, F(dl. 57 P. R 1887 Ci ; 28 P. P. 
1905 Cr , 24 P. R. 1914 Cr. and 11 P. W. R. 
1919 Cr., Dist. [P 19 0 1] 

(b) Penal Code, S. 442— Inlenlion as to 
use of particular structure depends upon 
particular facts. 

Whether any paibieular structure or any 
^arb of lb was intended as a human dwelling 
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or as a place of worship or for custody of 
property must necessarily depend on the facts 
of each case. [P 18 0 2] 

C. M Lobo—ioT the Crown. 

Judgment. — The facts of this case 
are simple and have been proved beyond 
doubt. 

It appears that the complainant was 
aroused by a sound in his court-yard and 
on going out found the accused there 
Thereupon the accused threw at him an 
iron bar which struck the complainant 
on the right side under his arm pit In 
spite of it he grappled with the accused 
and after a struggle overpowered him 
Two of the tenants who lived in the same 
part of the building came up on his cries 
and helped him to tie up the accused who 
was thereafter handed over to the police 

On those facts the accused has been 
convicted and sentenced to ten years’ 
rigorous imprisonment under S 458, 
I P C , as he had certain previous 
convictions. 

The accused has appealed to us from 
]ail and his appeal has been admitted 
for consideration of the following two 
points : 

(1) Whether the court-yard was a 
building within the dehnition of S. 442, 
I. P. C , and 

(2) Whether there was preparation by 
him, to cause hurt within the meaning 
of S 458, I PC, when he committed 
house-breaking ? 

Now S 442 defines house- trespass as 
criminal trespass in any building, tent, 
or vessel used . 

(a) as a human dwelling, or 

(b) as a place of worship, or 

(c) as a place for the custody of pro- 
perty. 

The expression “ building” is used in 
several other sections of the Code, e. g , 
S. 288 negligence in pulling down or re- 
pairing a building, S 380 theft in a 
building and S 436 mischief intending to 
cause destruction of a building. 

But it has not been defined anywhere 
in the Code and has been the subject of 
divergent judicial dccisious. 

A few of the decided cases appear to 
have proceeded on the assumption that “ a 
building” must necessarily be an enclo- 
sure made of bricks or stones and covered 
over by a roof. That was the definition 
given by Lord Esher, M. H , in Moir v. 
Williams ( l) in a civil suit where t^ 

(1) [1892] i"Q. B. 264=^61 L. J. M. 0. 33=50 
J. P. 197=56 L. T. 215=40 W. R. 69. 


question before the Court was whether 
the plainbitf m that case was entitled to 
one fee or to separate fees for supervising 
a building consisting of- separate cham- 
bers, and the answer to that question 
depended on whether or not each of those 
separate chambers was a separate build- 
ing within the moaning of the Metro- 
politan Building Act, 1855 

The expression “building” has received; 
a much more comprehensive moaning in' 
statutes both English and Indian relating] 
to the powers and duties of public and 
local bodies such as the muuicipaliLie&| 
and is said to include a structure whe- 
ther covered or not and made of anyi 
materials whatsoever. I 

A bare reading of the dilTorent sections; 
of the Code makes it abundantly clear 
that this expression has been used in thej 
Code in its more comprehensive sense i 

In S 288, I P C , a building vvouldj 
include a bare wall negligently pulled 
down. 

In Ss 380 and 442. I P C , a build- 
ing, a tent and a vessel have all been put 
on the same level If an offence com- 
mitted in or with respect to a tent made 
of unsubstantial and inflammable mate- 
rials and that committed on the deck of a> 
vessel though open to the sky require a* 
severe punishment, tliere is no reason 
why a similar offence committed in a 
building which is made of matting or is 
open to the sky should not receive tho 
same punishment. 

The limitations which appeir to have 
been imposed by the legislature on build- 
ings referred to in Ss 380 and 442 are 
nob as to the nature of their structures 
or the materials of which they are made 
but to the use to which such structures 
are iutonded to be put Whether any 
particular structure or any part of it was 
intended as a human dwelling or as a 
place of worship or for custody of property 
must necessarily depend on the facts of 
each case 

Viewed from this light several of the 
divergent rulings are easily reconcilable. 

A small court-yard consisting of a wal- 
led enclosure with four kothis or cham- 
bers opening into it and an outer gate 
leading into a side street as in Shera v. 
Empress (2j or an unroofed ‘ warah' ad- 
joining the living room of the complai- 
nant as in Ismail v Emperor (3) were^ 

(2) [1879] 35 P. R 1879 Cr. 

(3) A. I. R. 1926 Lab. 28=G Lab. 4G3. 
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pre-eminently intended as part of a 
human dwelling or for custody of house- 
hold property and were rightly held to 
come within the sections. 

Similarly a cattle yard enclosed by 
walls on all four sides with a gap in the 
wall which has been caused by disrepair 
and was stopped by thorn brushes as in 
Queen v Dullee (4) or a warah or a cattle 
shed sumjunded by walls as in Niamat v. 
Emperor (5) were constructions pre- 
eminently intended for custody of pro- 
perty. On the other hand, a cattle en- 
closure made of thorn hedges on all aides 
as in Sucha Singh v Empress (6) or in 
Emperor v Ramzan (7) or a cattle en- 
closure not attached to any house, but 
made of one single wall on one side and of 
thorn hedges on the remaining three sides 
as in Kohmi v Emperor (8) or a Court- 
yard partly surrounded by a mud wall 
and partly open witli one door or gate- 
way, separating it from the street as in 
Sunder v Emperor (9) are all cases where 
it may fairly be presumed that such 
semi-enclosed places were not intended 
to housed as liuinin dwelling or as places 
for custody of property 

In the present case the court-yard 
scaled over by the accused was attached 
to the living rooms walled in on all sides 
and was provided by a door leiding to 
the street which was secured and there 
can be no doubt that it came within the 
purview of tlie section 

With regard to the second point, it 
would appear that the proper section to 
be applied to the circumstances of this 
case was S 457, 1 P C , as the iron bar 
with which the accused hit the com- 
plainant was evidently brought in by the 
accused for the purpose of house-breaking 
and not for the purpose of causing hurt 
in the course of his depredations. It is, 
however, immaterial whether the ac- 
cused is convicted under S. 457 or S. 458, 
I. P. C , as it would have made no diffe- 
rence in the sentence which has been 
awarded to him. It is, therefore, not 
necessary that the charge should be 
amended 

(4) 6 N. W. P. R. 307. 

(5) A. I. R. 1925 Lah. 117. 

(6) [1007] 57 P. R. 1007 Cr. 

(7) [1905] 110 P. L. R. 1905 = 20 P. R. 1905 

Cr.=2 Or. L. J. 420. 

(0) [1914] 24 P. R. 1914 Cr. =200 P. L. R. 

1915 = 26 I. 0. 305=16 Or. L. J. 1. 

(9) [1919] 11 P. W. R. 1919 Or.=49 I. 0. 864 

=20 Or. Lp J. 240. 


For. these reasons, we confirm the 
conviction and sentence and dismiss this 
appeal 

D.B./r k. Appeal dismissed. 
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Wild, J. C. and Rdpchand 
Bilaram, a j. C 

Papurhai — Appellant 

V. 

Chuhermal Mulchand and others — Res- 
pondents 

First Appeal No 18 of 1927, Decided 
on 19th November 1928. 

Will^Construction — Hindu dispoiing by 
will both ancestral and self-acquired proper- 
ty — Legacies in favour of widow and daugh- 
ters — Residue to be divided between two 
sons — Elder son a stepson of the widow— 
Condition in the will that elder son should 
continue to manage property and will need 
not be enforced if he would look after his 
brother, sisters and stepmother properly — 
Younger son dying subsequently — Sons will 
come in only if there would be residue of 
property over which testator had disposing 
power — Vesting of legacies was not intended 
to be prevented— Only distribution was post- 
poned — Though legacies not assented to by 
executors, mother is entitled to her son’i 
half share in the residue 

One M, a Hindu, died on 24bh Octobir 1919 
leaving behind him two sons C and B, a widow 
F and three daughters. C was the stepson.oE 
P iff disposed of by will all property inclu- 
ding some ancestral property. He bequeathed 
Rs 10,000 to each daughter and his widow. 
The residue was to be divided oetween the two 
sons equally. Two executors wore appointed 
to enforce the will. There was also a provi- 
sion that if C would continue to look after hia 
stepmother, brother and sisters properly it 
was not necessary to enforce the will and C 
should continue to manage the property. If P 
app3ared dissatisfied the will was to bo en- 
forced at once. B died without issue on 10th 
May 1920. P sued for her Rs 10,000 and Rs. 
30,000 on behalf of her daughters and half of 
the residue as the mother of B. 

Held further: was nothing in the will to sug- 
gest that the sons of the testator wore a special 
object of his bounty or that he wished to leave 
to them a substantial part of his self-acquired 
property in addition to their shares in the 
ancestral property which devolved on them by 
right of survivorship. [F^l G 2] 

Held further : there was also no question of 
any uncertainty about the intentions of the 
testator as expressed by him in his will. In 
unambiguous and express terms the testator 
bequeathed to C and B only the residue of his 
estate and they can only come in if there is 
such residue of the property over which the 
testator had a disposing power and in respect 
of which he had not made any other testamen- 
tary disposition which was capable of taking 
effeoL LP 21 G 2j 
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Held farther ; that ths clausa parmittiug C 
to deal with the property so long as he behaved 
well towards the other baneficiarioa was capa- 
ble of the coustruotion that it merely post- 
poned the distribution of the legacies and did 
not in any way intend to prevent or aim at 
prevoutiug the vesting of the legacies. 

[P 22, C 1] 

Held f Hither : that though the executors had 
not assented to the residuary bequest in favour 
of B before his death, such bequest was trans- 
missible to B as B's heir. [P 22, C 2] 

(b) Will — Construction — Court should lean 
against intestacy. 

One of the cardinal canons of construction 
applicable to wills is that the Court will loan 
against intestacy and will not presume that 
the testator meant to die intestate if on a fair 
construction there is no reason for saying the 
contrary. Eirk Smith v. Parnell, (l‘J03; 1 Ch 
483 and lie Hai rison, (1885) 3 Ch. D. 330, Rel. 
on, [P21,C2] 

(c) Succession Act (1925), S. 332 — Legatee 
dying before executors' assent — His heirs are 
entitled to his legacy. 

No doubt as a protection to the executor the 
law ordains that every legatee whether general 
or specific, aud whether of chattels real or 
personal, must obtain the executor's assent to 
the legacy before this title as legatee can be 
complete and perfect; before such assent, how- 
ever, the legatee has an inchoate right to the 
legacy such as is transmissible to his own 
personal repreatticttftives in case of his death 
before it is paid or delivered. A. I. R. 1923 
Cal 21, Foil. [P 22, C 2] 

(d) Succession Act (1923), S. 59 — Legatees’ 
assent does not give testator power to dis- 
pose property over which he has no disposing 
power. 

Any assent by the legatee to abide by the 
will would not clobha the testator with autho- 
rity to deal with property over which he had 
no disposing power. [P 22, C 2] 

(e) Succession Act (1925), Ss. 303 and 304 
— Sb. 303 and 304 apply to Hindus. 

A legatee who is iii possession of the pro- 
perty of the deceased or at any rate a major 
portion of it and is holding it adversely to the 
widow and the other legatees is liable to bo 
sued as an executor dc sou tort. Ss. 303 and 
304 now apply to Hindus as well. A. I. R. 1922 
Mad, 457, Foil. _ [P 22, C 1] 

Gopal Das Jhamatm'al — for Appellant. 

Tojumal Uassomalf Javhermal Vilai- 
tr at and Tolasing Khushalsing — for Res- 
pondents 

Rupchand Bilaram, A. J. C. — The 

plaintifif-appellaiit is the widow of one 
Mulchand a Hindu resident of Hyderabad 
who died there on 24th October 1919. 
The chief contesting defendant-respondent 
Chuherinal is her stepson. The other 
defendantB-respondents Gopibai, Mathri- 
bai and Kalawantibai are her minor 
daughters. 

Mulchand made a will dated 22Qd Sep- 
tember 1919, in the Sindhi language, 
which has been translated as follows : 
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I *' 1 maintain and give effect to this will as 
ollowB . — Thalf out of whatever property js 
my own, Rs. 90,000 (thirty thousand) be set 
apart and ucilized for the marriage expenses of 
my three daughters, namely Gopi. Mathri 
and Kalawanti, and Rs. 10,000 (ben thousand) 
should bo given in cash to my wife, because 
according bo the custom of Hyderabad City, a 
mother of daughters requires money in order 
to please the relations of her daughters' hus- 
bands. The remaining property shall all be 
divided into two equal shares, one of which 
should he given to my eldest sou, Chuhermal, 
and other to my youngest son Bhagwani. To 
enforce the above will, I have appointed Mr. 
Rowachand Idanmal Mausughani and Bhai 
Lokumal Satraindas Mahtaiu. If Chuhermal 
continues to look after hia stepmother Papur- 
bai and his stepsisters, Gopi Mathri and Kala- 
wanti, and his stepbrother, Bhagwani, proper- 
ly, just as full aud true brothcis, si-stors and 
mothers are looked after, then it is not neces- 
sary to enfoico the will. But an inquiry 
about this should be made from Papurbai. If 
she appears dissatisfied, the above will should 
be enforced at once. 

My property is approximately worth as 
under 

Rs. 1,33,000-0-0 " 

“ Besides the above the ornaments which 
are with Devibai and Papurbai will be worth 
about ben thousand rupees. The same shall 
remain in their possession. The furniture is 
worth about Rs. 3000 which shall be considered 
as joint proporty, 

Sd. Mulchand A. 22-0-19,” 
The plaintiff’s son Bhagwani referred 
to in the will died a minor and without 
issue on 21st May 1920. Three years 
later the plaintiff instituted this suit 
alleging that Chuhermal had mismanaged 
the property of the deceased, and had im- 
properly stopped supplying her with 
funds. She prayed (a) for payment to 
her of the sum of Rs. 10,000 bequeathed 
to her under the will; (b) for payment to 
her of Rs. 10,997-9-4 with interest due 
thereon said to have been deposited by 
her with her husband; (c) for the sum of 
Rs. 30,000, reserved for the marriages of 
her three daughters being set apart, and 
(d) for the residue of the estate being 
divided into two equal shares, and the 
share which would have been given to 
Bhagwani, if ho were alive being handed 
over to her as his heir. 

With her plaint she filed two schedules 
of the property of the deceased The first 
schedule referred to three immovable 
properties which were admitted by her 
to be ancestral properties of the deceased, 
but which were treated by him in the 
will as hia own. These properties are (a) 
the shop in the main bazar, (b) the shop 
in Khatuband Lane, and (c) the resi- 
dential house. Chuhermal denied the 
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validity of the will and resisted the claim 
on that and several other grounds. The 
learned Judge below has dealt with only 
some of the issues in the case and has dis- 
missed the plaintiff’s suit. The follow- 
ing issues arise for our consideration : (l) 
Is the will bad in form or otherwise in- 
effective on the ground of uncertainty ? 
(2) Have Bhagwani’s rights under the 
will devolved on the plaintiff? (3) Did 
Chuhernifii assent to the will, and if so, 
what is its effect ? (4) Is the suit bad in 
form, and if so, what order should be 
made in that behalf ? 

I&sue 1 : — The learned Judge declined 
to give effect to the will on two grounds. 
He was of the opinion that as the 
testator dealt with the property a part 
of which was admittedly ancestral, it 
it was not certain what he might or might 
not have done had he known that he had 
no disposing power over such part of it as 
was ancestral. He has observed that the 
testator 

“ would surely have made a different will at 
least BO far as the extent of the lagacies go" and 
“ he might probably not have made the defen- 
dont 1 and Bhagwani as mere residuary leg a- 
teea knowing that there might be left no resi- 
due for them to enjoy.” 

He has further held that as there was 
no evidence to show thit it was certain 
that there would be some residue for the 
residuary legatees, tlie will was void for 
uncertainty. 

We are unable to appreciate this line 
of reasoning. It appears to us to be falla- 
cious and contrary to the fundamental 
canons of construction applicable to 
wills. It is too much to assume that the 
testator did not know that some of the 
property dealt with by him in his will 
was his ancestral property He may 
have had motives of his own to deal with 
it as his own property. But assuming 
that he was under a mistaken belief that 
he could deal with the whole property as 
his own, it is not within the province of 
the Court to speculate what the testator 
might or might not have done, had he 
known of his alleged mistake In the 
Earl of Scarborough v. Doe D Savile (l), 
at p. 962, Tindal, C, J. has said ; 

" Whilst the intantion of the testator ought 
to be our only guide to the interpretation of 
his will, it must be his intention to be collec- 
ted from tho words employed by himself in 
his w'll. No surmise of conjecture of any ob- 
ject which the testator may be supposed to 
have had in view can be allowed to have any 

(1) [1636] 3 A. A E. 897. 


weight in the construction of his will unless 
Buoh object can be collected from the plain 
language of the will itself. 

We hold it to be a necessary rule in the 
investigation of the intention of a testator, 
not onlv that we ought to look to the words of 
the will alone, to determine the operation and 
effect of the desire, bub that we ought to dis- 
regard altogether the legal consequences which 
may follow from the nature and qualities of 
the estate when such estate is once collected 
from the will itself.” 

There is nothing in the will, in this 
case to suggest that the sons of the testa- 
tor were a special object of his bounty, 
or that he wished to leave to them a 
substantial part of his self-acquired pro- 
perty in addition to their shares in the 
ancestral property which devolved on 
them by right of survivorship, so as to 
justify the observation of the learned 
Judge that the testator probably might not 
have made his sons mere residuary legatees. 
There is also no question of any uncer- 
tainty about the intentions of the testator 
as expressed by him in his will. In un- 
ambiguous and express terms tho testator 
has bequeathed to them only the residue 
of his estate and they can only come in if 
there is such residue of the property over 
which the testator had a disposing power 
and in respect of which he has not made 
any other testamentary disposition which 
is capable of taking effect, cf. S 103, 
Indian Succession Act 

The finding of the learned Judge that 
there is no evidence to prove that there 
would be some residue for the residuary 
legatees, thou^^li that finding is of no 
consequence whatsoever is not supported 
by the record. The very schedule filed 
by Chuhermal himself shows that the 
stock in trade in his possession is valued 
by him at Rs 50,000 The second ground 
on which the learned Judge has proceeded 
is equally unsustainable. According to 
the interpretation put upon the will by 
him, it would appear that he considered 
that its terms prevented the vesting of 
the property of the testator in any person 
whatsoever "until and unless the testator’s 
widow had decided to give effect to the 
will,” and that in so far as it created a 
vacuum or intestacy pending such deci- 
sion tho will was bad in law Now 
one of the cardinal canons of con- 
struction applicable to wills is that the 
Court will lean against intestacy and will 
not presume that the testator meant to 
die intestate if on a fair construction 
there is no reason for saying the contrary. 



Papurbai V. Chuhermal (Rupohand Bilaram, A. J. C.) 1929 


22 Sind 

Kirk-Smith v. Parnell (2). In an ear- 
lier case in re Harrison (3) Lord Esher, 
M. R, very aptly stated the same rule as 
follows : 

"There is one rule of consbruction vrhich to 
my mind is a golden rule, viz., that when a tns- 
tator has executed a will in solemn form you 
must assume that he did not intend to make 
it a solemn farce that he did not intend to 
die intestate when he has gone through the 
form of making a will. You ought, if possible 
to read the will so as to lead to a testacy, not 
to an intestacy.*' 

There are no express words preventing 
the vesting of property on the legatees 
pending the decision of the widow. The 
will appears to have been written with- 
out legal advice. The clauses which may 
at first sight appear to be contradictory 
are easily reconcilable The latter clause 
which permits Chuhermal to deal with 
the property so long as he behaved well 
towards the other beneficiaries is capable 
of the construction that it merely post- 
pones the distribution of the legacies and 
does not in any way intend to prevent or 
aim at preventing the vesting of the le- 
gacies. It would appear abundantly clear 
from the context that the testator had no 
objection to permit Chuhermal to manage 
the property for the benefit of all the be- 
neficiaries, so long as he managed the 
estate properly. The marriages of the 
testator’s daughters wore not likely bo 
take place at once, and the withdrawal 
of large suras of money from the business 
of the testator, which was a going con- 
cern might have seriouslv hampered it 
This consideration sufficiently accounts 
for the desire of tlie testator to permit 
Chuhermal to continue to manage it 

As so interpreted, there appears to be 
no vacuum between the death of the testa- 
tor and the decision of the testator's 
widow that the distribution of the estate 
should take place at a particular time and 
no question of intestacy arises. We hold 
that the will is a valid will in respect of 
that part of the property over which the 
testator had a disposing power 

Issue 2 : The learned Judge seemed 
to be of the opinion that as the 
executors had not assented to the resi- 
duary bequest in favour of Bliagwani 
before his death such bequest was 
not transmissible to the plaintiff as 
heir. In this he was clearly mis- 
taken It will be sufficient to refer to 
the case of Khagendranath Mookerjee v. 

~ (2TT1 0031"! Ch. 483. 

(3) [188j] 3 Uh. D. 330. 


Khetranath Pal (4) where Mookerjee, J. 
has discussed the law on the subject with 
his usual thoroughness and has pointed 
out that as a protection to the executor 
the law ordains that every legatee whe- 
ther general or specific, and whether of 
chattels real or personal, must obtain the 
executor’s assent to the legacy before his 
title as legatee can be complete and perfect 
before such assent, however the legatee 
has an inchoate right to the legacy such as 
is transmissible to his own personal repre- 
sentatives in case of his death before it be 
paid or delivered.” The plaintiff has 
therefore, every right to the residuary 
bequest left to Bhagwani by his father, 
and that the plaintiff is entitled to sue 
for recovery thereof. 

Issue 3- In his evidence the witness 
Revachand stated ■ 

"I informed him (i. 0 . Chuhermal) of the 
will. He accepted the will and agreed to abide 
by it ” 

The learned Judge has accepted this 
evidence as true but has held that it 
does not go far enough to prove conclusi- 
vely that Rewachand explained the will 
to Chuhermal before he gave his assent 
In doing so the learned Judge has nob 
taken into consideration the clear and 
unambiguous admission of Chuhermal 
himself (line 100 of his evidence) that 
Rewachand told him what the contents 
of the will were. We hav3 no hesitation 
in holding on blie first part of this issue 
against Chuhermal. 

In dealing with the second part of 
this issue, the learned Judge has very 
rightly observed that any assent by 
Chuhermal to abide by the will would 
not clothe the testator with autho- 
rity to deal with property over which he 
had no disposing power But that is not 
the only aspect of the case put forward on 
behalf of the plaintiff. It is contended 
that the defendant is estopped from dis- 
puting that any part of the property dealt 
with under the will was ancestral pro- 
perty as in consequence of his assenting 
to treat the whole property as having 
been validly bequeathed and his agreeing 
to give effect to it, he was permitted to 
deal with it as manager or •hgent of the 
beneficiaries and that it was likewise in 
consequence of this assent that no suit 
was filed on behalf of Bhagwani during 
his lifetime for partition of the ancestral 
property It is further contended that 
Chuhermal’s assent operated as a family 
"(4) A. I. R. 1323 Cal. 21=*50 Gal. 171. 
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which the parties are bound. No specific RUPCHAND BiLARAM, A. J C. 

issues have been raised on these points 

and we decline to go into them, but leave Emperor. 


it to the parties to raise proper issues 
'before the lower Court and to have them 
decided by that Court in the first 
instance 

Issue 4 Now, there can bo no doubt 
that Chuhormal was in possession of 
the Jfroperty of the deceased, or at any 
rate a major portion of it He was 
holding it adversely to the widow and 
the other legatees, and he was there- 
fore liable to be sued as an executor 
de son tort' Parthasaratky Appa Ran 
V Venkatadri Appa Raw (5) and 
Ss 303 and 304, Succession Act 39 of 1925 
which sections now apply to Hindus as 
well. Two objections which seemed to 
have prevailed with the lower Court arc 
(l) that the suit is not a suit for the ad- 
ministration of the estate, and (2) that 
as there is no clear proof that the execu- 
tors appointed under the will had refused 
to act as such, they were necessary par- 
ties to the suit. 

Now, there can bo no doubt that the 
suit is in effect a suit for the administra- 
tion of the estate of the deceased though 
the prayer clause does not comply strictly 
with the form prescribed in that behalf 
in the Civil Procedure Code All that 
can bo said is that the suit is at most 
technically bad in form. It is also clear 
that tho executors have not moved in the 
matter, and is not unlikely that they do 
not wish to intermeddle with the estate 
'However, in order to meet these techni- 
cal difficulties, we permit the plaintiff to 
amend the plaint firstly by bringing tho 
executors on the record as pro forma de- 
fendants, and secondly by bringing out 
more clearly the pleas of estoppel, of 
Chuhermal’s assent operating as a family 
arrangement and lastly by amending tho 
prayer clause and bringing it strictly 
in accordance with one of tho alternative 
forms given under form No. 43, Appendix 
A, Civil Procedure Code. Amended plaint 
to be filed within fifteen days The case 
to be called up for further orders on 13th 
December 

R K. Case revianded. 


(5) A. I. R. 1922 Mad. 457=46 Mad. 190. 


V. 

Soomar Abdulla — Accused 

Sessions Case No. 25 of 1927, Decided 
on 18th January 1928 

Criminal P. C., Sa. 528-A and 528-B — Ac- 
cused must claim his right before Magistrate 
— If not, he is barred from raising it subse- 
quently. 

It 18 a condition precedent to the determina- 
tion of the status of an accused person that he 
should asS5rt his right to be tried as a person 
belonging to a particular nationality before 
the M.igistratG to whom he is sont up for trial. 
It IS the assertion of that claim which gives 
jurisdiction to the Magistrate to inquire into 
the matter and to give a finding thereon, 
which, if adverse to the accused, may be chal- 
lenged m this subsequent proceodinga. But if 
the accused has failed to assert the plea at the 
proper tune, tho provisions of S. 528-B in ex- 
press terms prevent him from assorting it m 
any subsequent stage of tho case 

[P 23 C 2, P 24 C 1] 

Parasram Tolaram — for the Crown. 

Tulsidas Amanmal — for Accused 

Order — The accused asserts that he 
is an Indian British subject and claims 
the privilege of being tried by a jury con- 
sisting of a majority of his own country- 
men 

Now R 275, Criminal P C , which 
deals with that privilege provides that 
the accused should not merely assert 
that he belongs to a particular nationality 
but ho should bo one who has been found 
under tho provisions of the Criminal Pro- 
cedure Code to belong to that nationality. 
It is, therefore, necessary to see what 
those provisions are Chs 33 and 44 (A) 
are tho only chapters to which my atten- 
tion has been invited, and which deal 
with an enquiry into the nationality of 
an accused iierson Ch 33 has no appli- 
cation in tho circumstances of the present 
case, as persons belonging to different 
nationalities are not concerned in the 
trial. Now Ch. 44 (A) which deals with 
cases not falling under Ch 33 of tho) 
Code makes it a conrlition precedent to 
the determination of tho status of an ac-* 
cused person that he should assert his 
right to bo tried as a person belonging to 
a particular nationality before the Magis- 
trate bo whom he is sent up for trial. It is 
the assertion of that claim which gives 
jurisdiction to the Magistrate to inquire 
into the matter and to give a finding 
thereon, which, if adverse to the accused 
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may be challenged in the subsequent pro- 
ceedings. S. 52B-B which falls within 
that chapter reads as follows; 

' '‘528-B. If in any such case an European 

or Indian British subject or an European 
(other than an European British subject) or an 
American does not claim to be dealt with as 
such by the Magistrate before whom he is tried 
or by whom he is committed, or if, when such 
claim has been made before and rejected by 
the Committing Magistrate, it is not repeated 
before the Couit to which such person is com- 
mitted, he shall be held to have relinquished 
his right to bo dealt with as an European 
British subject or an Indian British subject, 
or an European or an American, as tbe case 
may be, and shall not assert it in ahy subse- 
quent stage of the case." 

The accused admittedly failed to claim 
the privilege of being tried as an Indian 
British subject befere the Committing 
Magistrate There has been no inquiry 
and DO finding as to his status There 
is, therefore, a two-fold answer to the 
plea raised by the learned pleader In 
the first place, as the accused has failed 
to assert the plea at the proper time, I 
have no jurisdiction now to determine his 
status, and in the second place, he is ex- 
pressly debarred from asserting that 
claim by the provisions of S 528-B 
which in express terms prevents him from 
asserting it in any subsequent stage of 
the case I, therefore, disallow this plea 

R.K. Plea disallowed 
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Bupchand Bilaram, A. J. C 
In re Beloomal Tolaram — Insolvent. 

Original Civil Case No- 22 of 1928, 
Decided on 28th March 1928 

(b) Presidency Towns Insolvency Act, 
S. 11 — Business by general agent, acting for 
diverse constituents on commiision basis is 
not contemplated. 

The buBinosa contemplated by the section 
should be carried on within the limits of the 
Court either personally by the defendant or by 
his agent properly and strictly so-called and 
under his effective control, but not by a gene- 
ral agent who carries on business in his own 
name for diverse constituents on payment bo 
him of a commission ; 8 M. H. C. 146. 1 B.U. 

C. R. 220; 8 B. II. C. R. 113. 4 Mad. 209; 23 
Mad. 458 and 26 Mad. 544, Rel. on. [P 25 C 2] 
(b) Contract Act, S. 231 — Liability of un- 
disclosed principal for contracts entered 
into by agent is only secondary. 

Business done by a commission agent in his 
own name though for the benefit of an undis- 
closed principal, who is liable to indemnify 
the commission agent against loss, is not 
bqsiness done by such undisclosed principal 


through the agent, bub business done by tbo 
agent ; IB Bom, 294 (P.C.), Expl. and D%st. 

[P 26 C 1] 

(c) Provincial Insolvency Act, S. 11 (b) 
(d)— Words “ either personally or through 
agent ” remove doubt as to insolvency 
Court’s jurisdiction over foreigners, dealing 
through agents — Sales or purchases through 
commission agent are not included. 

The words “ either personally or through 
an agent ” wore introduced for the purpose of 
removing a doubt which might otherwise have 
existed as to the jurisdiction of the insolvency 
Court over foreigners carrying on busines? 
within the jurisdiction of the insolvency 
Court by the employment of agents or mana- 
gers properly and strictly so-called, and not 
for including purchases and sales made b> 
employing a commission agent [P 26 C 2] 

Srikrishendas H. LuUa — for Appli- 
cants. 

Order - — This is an application by a 
firm of commission agents carrying cn- 
business here, to declare one of their up- 
country constituents as insolvents. It is 
admitted that the debtors reside and till 
lately carried on business outside the 
jurisdiction of this Court, but it is con- 
tended that in so far they employed the 
l^etitioning creditors as their commission 
agents to buy and sell commodities for 
them in the Karachi market, they must 
be deemed to have carried on business at 
Karachi through their agents, the peti- 
tioning creditors, within the meaning of 
S- 11, Cl. (b). Presidency Towns Insol- 
vency Act. 

I think that this argument is entirely 
raisconcieved The expression ‘ carrying 
on business " within the jurisdiction to a 
Court has been the subject of several 
judicial decisions both here and in 
England and has received a much narrow- 
er interpretation than the one which has 
been suggested by the learned pleader- 
In Chinnammal v. Tulukannatammal 

(1) , it was held that in S 12, Letters Pa- 
tent, the expression “ carrying on busi- 
ness ” was not intended to he used in its 
most general sense but referred to a defen- 
dant who at the time of the commence- 
ment of the suit carried on within the 
local limits of the Court’s jurisdiction 
some independent regular business in per- 
son, as in the case of Mitchel v. Render 

(2) , or at any ofiQce or other fixed place of 
business: see liolfe v. Learmouth (3), 
either personally or by clerks nr servants 

(1) 3 m7h.'C. 140] 

(2) [1854] 23 L. J. Q. B. 273=18 Jur. 430= 
2 C. L. R. 460=3 W. R. 411. 

(3) [1849] 14 Q. B. 190=19 L. J. Q. B. 10= 
13 Jur, 98G. 
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employed by the defendant and conduct- behalf or by his conduct put himself in 


ing the business under his control and in 
his individual or partnership name. In 
that case the defendant had no place of 
business in Madras, and the sales were 
effected on his behalf by one Narayan in 
his independent trade or business name 
of a general broker and the Court declined 
to entertain the suit for want of juris- 
diction. 

In Frdmji Kavasji v. llorma^ji Ka^ 
va^ji (4), the Bombay High Court dec- 
lined jurisdiction under S 12, Letters 
Patent, against a retail dealer in Euro- 
pean goods residing and carrying on busi- 
ness in an up-country station though he 
had an agent in Bombay for the purpose 
of purchasing and forwarding goods to be 
used in his trade. 

In Khimji Ckaturbhuj v. Charles For- 
bes (5) the Bombay High Court likewise 
declined jurisdiction against an English 
firm having in their employment a 
Bombay firm as their commission agents 
for the purpose of transacting their busi- 
ness on usual terms. 

In Muthaya Chetti v. John Harrison 
Allan (6) an up-country trader who habi- 
tually sent goods to Madras for sale by a 
firm of commission agents whose business 
it was to sell goods for others on commis- 
sion was said not to carry on business 
in Madras so as to give jurisdiction to 
that Court. 

In Muruejesa Chetti v- Annamalai 
Chetti (7), a case governed by S. 17, 
Civil P- 0- of 1882, corresponding to 
S 20 of the present Code, the Madras 
High Court hold that a person acting as 
agent within the jurisdiction of the Court 
should be an agent in the strict sense of 
the term, and that the mere fact that the 
defendant was, as a member of a joint 
Hindu family, entitled to claim an in- 
terest in a business carried on within 
the jurisdiction of the Court by a person 
who was also the manager of the family 
was not sufficient to bring him within 
the purview of the words " carries on 
business " within the meaning of that 
section. A distinction was, however, 
drawn between such a person and a mem- 
ber of a joint Hindu family who had con- 
Bonted to a trade being carried on on his 

(4) 1 B. H. C. R. 220. 

(61 e B. H. G. R. 119. 

(6) [1882] 4 Mad. 209. 

(7) [1900] 23 Mad. 458=10 M. L. J. 39. 


the position of a joint trader. 

The decision on this point was con- 
firmed in Annamalai Chetty v Mum- 
gesa Chetty (8) and in delivering the 
judgment of their Lordships of the Privy 
Council, Lord Lindley says : 

" After carefully considering the evidence 
their Ijordships have come to the conclusion 
that the District Judge fell into the error of 
treating Kandaaami Chetty as tho agent of th& 
defendant. This mistake is clearly pointed 
out by the High Court. Kandasami Chotty’a 
acts and his payments to tho defendant are all 
attributable to liis boing the manager of joint 
family property, of which tho defendant had 
a .share , and their Ijord.ship.s entirely concur 
with tho High Court in holding that such a 
person is not'the agent of the members of the 
family so as to make them liable to be sued 
as if they were the principals of the manager. 
The relation of such persons is not that of 
principal or agent, or of partners, it is much 
more like that of trustee and cestui que^ 
trust. 

It is clear from these rulings that in- 
order to give jurisdiction either under 
the Letters Patent or the Code of Civil 
Procedure the business should be carried 
on within the limits of the Court either 
personally by the defendant or by his 
agent properly and strictly so-called and 
under his effective control, but not by a 
general agent who carries on business in 
his own name for diverse constituents on 
payment to him of a commission as in 
the present case 

The present application is against the 
firm and not an individuil carrying on 
business It, therefore, falls within the 
purview of Cl (d), S 11, which contains 
tho identical expression as in the Letters 
Patent and the Civil Procedure Code with 
the further limitation that such business 
should have been carried on within the* 
poriod^of one year preceding the date of 
the application. Priina facie, therefore,, 
this expression should receive the samo 
meaning as that contained in the other 
two statutes. 

My attention has been invited to the 
following observations of L3rd Morris in 
Goswami Shri Girdhariji Mahraj v* 
Govardhanlalji Mahraj (9). 

" The phrase " carry on business " as has< 
been ofben said, is a very elastic one, and la 
almost incapable of dednition. The tribunal 
must in each case look to the particular cir- 
cumstances. It appears to their Lordships 
that the Letters Patent intended it to relate 

(8) [1903] 26 Mad. 544-30 1. A. 220=13 
M. L. J. 287=8 Sar. 523 (P.C.). 

(9) [1894] 18 Bom. 294=21 I. A. 19=6 Sar, 
396 (P.G.). 
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to businoBS in which a man might: oonbraob 
debbs and onghb to bo liablo to bo sued by 
persons who had business transactions with 
iiim." 

It has been arguod that if this test be 
applied to tbe present case, the debtors 
having made contracts through the peti- 
tioning creditors on katcha addat system 
exposed themselves to suits being filed 
by local dealers against them as the un- 
disclosed principals of the petitioning 
.creditors. The obvious answer to that 
argument is that they are not liable to 
.be sued on business transactions entered 
into with them, but with the petitioning 
creditors as principals and their liability 
,is only secondary. Business done by a 
^commission agent in his own name though 
jfor the benefit of an undisclosed principal 
Jwho is liable to indemnify the commis- 
|Sion agent against loss is not business 
^done by such undisclosed principal 
through the agent, but business done by 
the agent. It is pertinent to note that 
the observations referred to above were 
made in a case where the point at issue 
was whether transactions which were 
said to give jurisdiction to the Court, 
namely, receiving of offerings, amounted 
to “ business ” within the meaning 
of S, 12, Letters Patent, or not and 
that point having been answered in the 
negative, whether the receiving of such 
offerings by local agents amounted to 
business carried on through agents or not 
<lid not arise. 

It has further boon argued that the 
words of Cl (b), S. 11, are not identical 
with those of either S. 12, Letters Pa- 
tent, or S 20, Civil P. C., and that the 
addition of the words '* either personally 
or through an agent ” was intended to 
^ive a more extended jurisdiction ffb the 
insolvency Court than that conferred on 
Courts of ordinary original civil juris- 
■diction and that the words through an 
agent ” include purchases and sales made 
by employing a commission agent as in 
the present case. I am not prepared to 
accede to that view. 

The jurisdiction over foreigners of 
British Indian Courts sitting as Courts of 
original side jurisdiction had been left 
'undecided in Annamalai Chetty v. Muru- 
•gesa Chetty (8) notwithstanding the di- 
vergence of opinion on that point in 
Keshoivji Damodar J air am v- Khimji 
Jairam (lO) and Girdhar Damodhar v. 

(10) [1888] 12 Bom. 507. 


I'd^d 

Kassigar Hiragar (11). I am of opinion 
that the words " either personally or 
through an agent ” were introduced for 
the purpose of removing a doubt which 
might otherwise have existed as to the 
jurisdiction of the insolvency Court over 
foreigners carrying on business within 
the jurisdiction of the insolvency Court 
by the employment of agents or mana- 
gers properly and strictly so-called. 

Prior to the Act of 1913, the English 
Bankruptcy Courts exercised, only a limi- 
ted jurisdiction over foreigners- This 
jurisdiction was extended by Ss. 8 and 9 
of the Act of 1913, which are now repro“ 
diiced in S. 1 (2) and S. 4, Cl. (d) of the 
Bankruptcy Act of 1914. In S. 4, Cl- (d), 
inter alia, the following words appear : 

“ Or haq earned on businosa in England 
poraonally or by moana of an agent or mana- 
ger, or (except as aforcaaid) is or within the 
said period haa been a member of a firm or 
partnership of persons which has carried on 
business in England by means of a partner or 
partners or an agent or manager ” 

These words are more oxplict than 
Cls (b) and (d), S 11, of our Act, but I 
think the provisions of both these sta- 
tutes bear the same meaning and confer 
the same jurisdiction over debtors and 
confer jurisdiction over all debtors in- 
cluding foreigners, who carry on business 
either as individuals or as partners in a 
firm within the jurisdiction of the Court, 
provided they carry on such business 
either personally or through a manager 
or an agent properly so-called and not 
otherwise For these reasons I reject 
this application as incompetent. 

s L /r K Application rejected. 

(11) [1890J 17 Bom. G62’ ‘ 
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Aston and De Souza, A J. Cs. 

Emperor. 

V 

Shidoo and another — Accused. 

Criminal Appeal No 311 of 1927, De- 
cided on 24th February 1928, from order 
of Spl. 1st Cl Mag., Karachi. 

(a) Criminal P. C., S. 439 (6) — Appeal 
against conviction dismissed — When showing 
cause against enhancement of sentence, ac- 
cused cannot show cause against conviction 
on same grounds. 

Whero an accused person appeals against 
his conviction and his appeal has been dismis- 
sed, it is not open to him in showing cause 
why his sentoncG should not bo enhanced to 
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show Cause againab* hia conviction except fco 
the extent that the conviction was based on no 
legal ovidonc3 or was manifestly erroneous : 
A, I. il. 1927 Sind 39 and A. I. R. 192fi Bom. 
555, Foil [P 27 G 2] 

(b) Criminal P. C , Ss. 421 and 424 — 
Orders under S. 421 and under S. 424 can- 
not be discriminated for S. 439, Cl. (5). 

De Soiiza, A. J. C . — The order summarily 
dismissing the appeal virtually amounts to an 
order affirming the findings both of fact and 
of law recorded by th i lower Court and there 
is no reason to discriininaliO between an order 
summarily dismissing the appeal under S. 421 
and an order dismissing the appeil after hear- 
ing under S. 424 so far as its liability to attack 
ill revision for purposes of S. 431, Gl. (6), is 
concarned. [P 28 G 1] 

(c) Criminal P. C , S. 439 — Interference on 
findings of fact in revision is permissible 
only for manifest and gross miscarriage of 
justice. 

If the Court, sitting in revision, decides to 
interfere on findings of fact, it must bo only 
because it is convinced that there has boon a 
manifest and gross miscarriage of jiistici 

[P 28 G 1, 2] 

C M. Loho — for the Crown. 

I. Gastellino — for Aocusocl 
Aston, A J. C. — This is a case in 
which tiiQ record and proceeding have 
been called for sun motu and a notice 
issued to the accused to show cause why 
their sentences should not be enhanced. 

It appears that the two accused Shidoo 
and Nagji were tried by the learned Spe- 
cial First Class Magistrate, Karaclii, for 
having committed an unnatural offence 
on the complainant Ugaji, a boy of 13 or 
14 yeirs They wore convicted under 
S 377 and sentenced to nine months’ 
rigorous imprisonment each. They ap- 
pealed to the Sessions Court But their 
appeals wore summarily dismissed by the 
learned Judicial Commissioner. 

In showing cause against enhancement 
their pleader has painted out that the 
medical evidence is at best neutral, that 
circumstances show that sodomy may or 
may not have been committed and that 
the learned Magistrate was of opinion 
that the complainant Ugaji was probably 
a passive willing agent as well as a ha- 
bitual catamite. On the other hand, the 
evidence of Ugaji was corroborated by 
Jamnadas a boy who was present and the 
fact that Qgij'i and Jamnadas, met the 
two accused and a third person who is at 
largo and accompanied Ugaji is deposed 
to by Velo- 

Quite apart from these facts, Rup- 
chand, A. J. C. in Emperor v. Lukman (l) 
has hold 

fl) A. I. R. 1927 Sind 39^21 3. L. li. 107. 
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“Section 439 (6), Griminal ®P. G., dooa not 
enable an accused person, who has exercised 
his right of appeal and failed, to challenge the 
findings of facts of the appellate Gourt, while 
showing cause why his sentence should not be 
enhanced except in the same manner as in 
any ordinary revision application.” 

This view is also in accordance with 
the decision of the Bombay Higli Court 
in the case of Emperor v. Jorabhai 
Kisanbhai (2) 

Wo are of opinion that grounds for 
setting aside the conviction of the ac- 
cused in the exercise of our revisional 
jurisdiction are not established. 

As regards the sentence, it is necessary 
to take into consideration the fact that 
Ugaji was probably a willing passive 
agent and a cataijiite At the same time 
it is a fact that consent on his part is no 
defence though it makes the crime less 
serious than where an infant is kidnap- 
ped and subjected to unnatural lust. 

I think that the sentence of nine 
months was too light- In the case of 
Shidoo, I would enhance the sentence to 
twelve months’ rigorous imprisonment 
and in the case of Nagji who is older, to 
eighteen months’ rigorous imprisonment. 

De Souza, A. J C. — A distinction 
was sought to be made by the learned 
pleader who argued the case for the ap- 
plicants between the case of the Emperor 
v Lukman (l) and the present case. The 
ruling of Rupchand, A. J C , that where 
an accused person appeals against his con- 
viction and his appeil has been dismis" 
sod, it is not open to him in showing 
cause why his sentence should nob be on-r 
hanced, to show cause against his convic- 
tion except to the extent that the convic- 
tion was based on no legal evidence or 
was mainifestly erroneous, was given in 
a case where the appeal had been heard 
and decided on the merits. And Kincaid, 
J. C-, who concurred with Rupchand, 
A. J. C , expressly bassed his view on the 
fact that in that case the conviction was 
supported by the findings of fact of the 
Magistrate and a Sessions Judge and the 
Magistrate had tried the case with groat 
care and both the Magistrate and the 
Sessions Judge had written excellently 
considered judgments [n the case of 
Emperor v Jorabhai Kisanbhai (2) the 
appeal had also been boon heard and de- 
cided on the merits. 

The point made out by the learned 
pleader for the applicants is that the 

(2) A. I. R. 192G Eom. 555=50 Bom. 703. 
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present appeeil had been summarily dis- 
missed by the leaned Judicial Commis- 
sioner and, therefore, the same weight 
should not be attached to the findings of 
fact of the two Courts as would have at- 
tached to them, if the appeal had been 
heard and decided on the merits. The 
learned pleider argue 1 that the order 
summarily dismissing an appeal under 
the provisions of S 42L, Criminal P C. 
does not amount to a julgment witliin tho 
meaning of S 424 as a julgment under 
S 424 implies a trial. The learned 
pleader suggests that the final judgment 
in this case is not the judgment of the 
Court of appeal because there was none 
but the judgment of the trial Court and 
that there is no reison^why the findings 
of fact of the trial Court should be treated 
as if they were the fin lings of Court of 
appeal. 

I was at first impressed with this argu- 
ment but on a more careful consideration, 
it seems to me that the order sumraarily 
dismissing the appeal virtually amounts 
;to an order affirming the findings both of 
fact and of law recorded by the lower 
jCourb and there is no reason to discri- 
minate between an order suramanly dis- 
missing the appoal uider S 421, Crirai- 
|nal P. C and an order dismissing the ap- 
Ipeal after hearing under S. 42i, Criminal 
P. C. so far as its liability to attack in 
revision for the purposes of S. 439 Cl. (6) 
is concerned As pointed out by Rup- 
cband, A. J C., ifc is only where there is 
no legal evidence at all or when there is 
a manifest failure of justice that the 
Court sitting in revision will re-open the 
findings of fact recorded by the two lower 
Courts 

The learned Public Prosecutor admitted 
that iu the present case evidence had 
been taken into consideration by the 
trial Court which was not admissible at 
all or which, if admissible, required cor- 
roboration. The learned pleader for the 
opponents, pointed out that the only cor- 
roboration of the evidence of Ugaji, the 
victim of sodomy, was the statement of 
the boy of 12 years of age and in whose 
statements there are several contradic- 
tions anl inconsistencies. And he con- 
tended that Jumo’s evidence is not suffi- 
cient corroboration of Ugaji who is after 
all an accomplice in the eye of the law. 

It must be remembered that we are 
here sitting in revision and if we decide 
to interfere on findings of fact, it must be 


only because we are convinced that there 
had been a manifest and gross miscarriage 
of justice. I am unable to say that in 
the present case, having regard to the 
faetTS and the surrounding circumstances 
there has been . such a miscarriage of 
justice It is hardly likely that a false 
charge of sodomy would be got up by 
Ugaji and that he would have complained 
about it to his master who immediately 
gave information at the police thana 
In my opinion, therefore, there would 
be no justification for interfering with 
the findings of fact and for the reasons 
given in the judgment of my learned col- 
league, I would concur in enhancing the 
sentences as proposed 

S L /r.K Sentences enhanced- 
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RUPCHAND BIL4RAM, A. J. C. 

Mangairmal Tekchand — Respondents 1- 

V. 

Akharali and Go , — R3spoidenfcs 2. 

Original Civil Misc Case No. 47 of 
1923, Dacidel oi 4bh July 1923 

Civil P. C., O., 21, R. 50 — Rule applies to 
award against firm, filed under the Arbitra- 
tion Act— Such award has status of decree — 
Courts cannot refuse enforcement of award, 
owing to mandatory nature of Arbitration 
Act S. 15. 

Rule 50 applies to an award obtained wibh- 
ont the intervention of the Court against a 
firm and made rule of the Court under the pro- 
visions of Arbitration Act. An award filed 
under the Arbitration Act has the status of a 
decree of the Court, though it is not a decree of 
the Court. The provisions of S. 15 of the Act 
are mandatory. They afford no scope to the 
Court to refuse to enforce an award in the 
same manner as a decree of the Court, except 
in cases when the Court either remits the 
award back bo the arbitrator for ro-conaidera- 
tion or sets it aside ■ A. I. R 1927 Bom. 420. 
Dus. from, 47 Cal. 20, Foil. , A. I. R. 1924 Cal, 
117 and A. I, R. 1921 All. 193, Rel. on. 

[P 29 C 2] 

Snganlal Hansanand — for Raspoudeuts 
No. 1. 

Javhermal Villiatrai — for Resporid- 
eats No. 2. 

Order . — Tha only point raised in this 
case is one of law. 

It has been argued that 0. 21, R. 50, 
Civil P. C , does not apply to an award 
obtained without the intervention of the 
Court against a firm and made rule of the 
Court under the provisions of the Iniiaia 
Arbitration Act. 
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Belianco has boon placed on the follow- 
ing passage in the judgment of Mirza, J , 
in Valabhdas Narandas and Co. v. 
Keshavalal Himatlal (l) : at p. 664 (of 
29 Bom. L R ) 

“ To entitle the applicants to the benefit of 
O. 21, 11, 50, Civil P. G., they must show that a 
decree has been passed against a firm. I hold 
that hero there is no decree passed against a 
firm, but there is an award purporting to he 
made against a firm. 0. 21, K. 50, Civil P. G., 
IS takTon from the rules of the Supreme Court 

O. 43-A, R. a The provisions of 

0.4a-A have been held to form a Code by them- 
.sclves requiring that they should be read to- 
gether and each rule in the light of the rest 
Worcester City Banking Co v. Firbauk (2) and 
per Lindley, L. J., in Me Iver v. Bnrn^ (3). 
Under tlu blnglish Law, there is no provision 
for the execution of an award against a firm 
under the provisions of 0. 48-A, R. 8. Mr. 
Wadia has called my attention to several pre- 
cedents of Chamber Judges of this Court, who 
have accepted awards on the file against firms 
and granted execution against the partners . .. 
With great respect, 1 am unable to fol- 
low these precedents." 

From the above passage, it is abundant- 
ly clear that, prior to this case, the prac- 
tice of the Bombay High Court was to 
entertain applications under 0. 21, R 50, 
Civil P C , in proceedings taken by way of 
execution to enforce awards under 
the Indian Arbitration Act. The same 
pratice has prevailed in this Court for the 
last twenty years It would also appear 
that the same practice prevails in the 
Calcutta and the Allahabad High Courts * 
see the cases of Louis Dreyfus and Co. 
V. Purusottum Das Narain Das (4), 
Gladstone Wyllie and Co v Joosub Peer 
Mahomed and Co. (5) and Sital Prasad 
V. Clements Robson and Co , (6) In Louis 
Dreyfus case (4) Eankin, J. (now Sir 
George Rankin, C J.) has said : 

“ It is perfectly well-known in India, just 
as it has bean known for many years in Eng- 
land, that a largo proportion of awards in 
commercial cases are made in favour of or 
against the firm. Business cannot be carried 
on unless commercial men who have constitu- 
ted themselves into firms can be allowed to 
deal with firms, and I shall bo doing some- 
thing that I should bo extromelv sorry to do, 
causing much inconvenience and trouble, giv- 
ing much opportunity for fraud and collusion, 
if I give my assent to the argument which has 
been pub before me. Under the Indian Arbi- 
tration Act, the award is not a decree, bub it is 

(1) A. I. R. 1927 Bora. 428 

(2) [1894] 1 Q. B. 784 (798):=70 L. T. 443=03 
L. J. Q. B. 542=42 W. R. 402. 

(3) [1895] 2 Ch. 630=64 L. J. Ch. 081=-44 W. 
R. 40=73 L. T. 39. 

(4) [1920] 47 Cal. 29=56 I. C. 325. 

(5) A. I. R. 1924 Gal. 117. 

(6) A. I. R. 1921 All. 199=43 All. 394. 


to be enforced as though it were a decree and 
a decree of- this Court. I certainly hold — and 
1 have held in Chambers before to-day — that 
the provisions whieh relate to the execution of 
a decree against a firm apply in the case of an 
award which has been filed, the award having 

been made against the firm In this 

case the machinery is provided by which you 
can for all the purposes of execution ascercain 
who are the partners in the firm, and 1 am nob 
going bo deprive the commercial community of 
the system of arbitration and award by reason 
of a technical objection which, I think, is un- 
founded in principle and has gob no commer- 
cial substance.” 

With these observations I respectfully 
agree, and in the absence of strong, clear 
and cogent reasons for holding that the 
long standing practice which is now well- 
known to the commercial community is 
wrong in principle and that 0 2L, B 50, 
Civil P.C., has no application whatsoever, 

I am not prepared to give it a go-bye. 
The cases of the Calcutta and the Allaha- 
bad High Courts have not been referred to 
or distinguislued in the Bombay case, and 
the reasons on which the judgment m 
that case has proceeded do not, with all 
respect, appear to me to be convincing. 

An award filed under the Indian Arbi- 
tration Act has the status of a decree of 
the Court though it is not a decree of the 
Court ; In re Bankruptcy Notice (7) ; 
and may be enforced in the same manner, 
and to the same extent as a decree of the 
Court. That being so, I can find nothing 
in O. 2l, R. 50, Civil P. C , to suggest 
why its provisions should not apply to 
awards in the same way as the provisions 
of any other rule in that Order. In in- 
terpreting the language of B. 50, so far as 
its applicability to awards filed under the 
Indian Arbitration Act is concerned, no 
analogy can, in my opinion, be drawn 
from the alleged English practice. In 
the first place, the provisions of S. 15, | 
Indian Arbitration Act, are unlike the cor- 
responding provisions of S 12, English 
Arbitration Act, mandatory. They afford 
no scope to the Court to refuse to enforce 
an award in the same manner as a decree 
of the Court, except in cases when the 
Court either remits the award back to the! 
arbitrator for reconsideration or sets it' 
aside Under the English Act, it is with- 
in the competence of the Court to refuse 
to afford the claimant a summary remedy 
and to refer him to a regular suit based 
on the award I am not at present oon- 

(7) [1907] 1 K. B. 478 (482)=76 L. J. K. B, 
171=23 T. L. R. 214=14 Manson, 1=96 
L. T. 131. 
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cerned witli the rights of a claimant to 
enforce an award passed in his favour by 
1 regular suit, but with his rights to en- 
force it by way of execution, and I can 
find nothing in the Act to justify the 
Court to refuse to enforce an award as a 
decree and thereby compel a party to file 
a suit on the award. 

In the next place, the provisions relat- 
ing to execution of decrees obtained 
against firms do not form part of 0 30, 
Civil Procedure Code, which corresponds 
to O. 48- A, Eules of the Supremo Court 
They have been made part of O 21, which 
relates to execution of decrees generally, 
and, therefoie, the argument that 0 48A, 
Rules of the Supreme Court is self-con- 
tained, and that all the rules in that order 
should be read together and each rule in 
the light of the other loses much of its 
force , R. 50 is not in 0. 30, but in O. 21, 
and there is no reason why it should not 
at the same time be read in the light of 
the other rules m 0. 21 In my opinion 
and With all respect, these reasons are in- 
sufficient for the Court to hold that the 
applicability of O. 21, R. 50, Civil P. C , 
has not been extended to awards filed un- 
der the Indian Arbitration Act or that it 
is limited only to decrees passed in suits 
instituted under O. 30, Civil P. C. I ac- 
cordingly disallow the objection and grant 
the application for permission to enforce 
the award against Akbarali with costs 

S.L./R,K. Apphcation granted, 

* A. I. R. 1929 Sind 30 

Percival, J. C., and Aston, A.J.C. 

Govindsing — Ac cused — Applicant 

V 

Emperor — Opposite Party. 

Criminal Revn. Appln No 89 of 1927- 
Decided on 23rd June 1927, for quash, 
ing of proceedings before City Mag., 
Karachi. 

afe Criminal P. C., S. 179 — Company at 
Karachi employing agent to tell their goods 
in Punjab — Agent committing breach of 
trust — S. 179 would govern question regard- 
ing jurisdiction of Court — Karachi Court 
would have jurisdiction for word “consequ- 
ence” here need not be taken in strict legal 
sense — Criminal P. C. S. 181. 

The word “conBequence” in S. 179 is to be 
understood in its ordinary grammatical m^an- 
Ing and need not be restricted to mean a con- 
sequence which IS necessary ingredient of the 
ofience. [P 31 C 2] 


A company at Karachi employed an agen t to 
sell their goods in the Punjab who committed 
driminal broach of trust. 

Ueld: that with regard to j'urisdiction of 
Court S. 179 would govern the case and Kara- 
chi Court would have jurisdiction as “couse- 
quenco” in its grammatical sense had ensued 
at Karachi. A.I.R. 1922 Bom. 39, Foil. 

[P 31 G 2] 

Hassaram Jashanmal — for Applicant. 

2\ G Elphinston — for the Crown. 

Aston, A J. C — This is an applica- 
tion under S 439, Criminal P C asking 
this Court to set aside an order of tho 
learned City Magistrate, Karachi, decid- 
ing that he has jurisdiction to try the 
charge of criminal breach of trust against 
the applicant. 

It appears that the Asiatic Petroleum 
Co. appointed the applicant Gobindsing 
as their agent at Gujarkhan in the Pun- 
jab. The agent undertook to sell kero- 
sene oil at the prices fixed from time to 
time by the company and to submit from 
Gujarkhan a true and correct daily 
account He also undertook to remit the 
full iiroceeds of the sales whether realized 
from customers or not for each week nob 
later than at the end of tho succeeding 
14 days and at the end of each calendar 
month to render to the company accurate 
and sufficient account sales m duplicate 
showing the full details of sales made 
and of the proceeds to be remitted All 
remittances were to be made direct from 
Gujarkhan to the company in Karachi 

A large number of authorities have 
been cited to show that the Karachi 
Court would or would not have juris- 
diction 

The Crown has relied on Emperor v. 
Bamratan Chunilal (l), Emperor v. 
Laxman (2), Bumsahai v. Lala Krishna- 
lal (3), Gunananda Dhone v. Santt Pra~ 
hash (4), Queen-Empress v. O'Brien (5), 
Langridge v Atkins (6), Bajrangalal v. 
King-Emperor (7), Abdul Latiff Yusuff 
v. Abu Mahomed (8), Emperor v. Jamna- 
das Vasanji (9). 

For the applicant, the following cases 
have been cited: 

(1) A. I. R. 1922 Bom. 39-46 Bom. 641. 

(2) A. I. R. 1927 Bom. 38=51 Bom. 101. 

(3) A. 1. R. 1926 Lah. 119. 

(4) A. 1. R. 1925 Cal. 613. 

(5) [1090] 19 All. 111=(1896) A. W. N, 191. 

(6) [1913] 35 All. 29=17 I. C. 792=10 A.L.J. 

431. 

(7) A. I. R. 1921 Cal. 710. 

(8) A. I. R. 1922 Cal. 46. 

(9) [1915] 17 Bom. L. R. 339=29 I. 0. 65=10 

Cr. L. J. 488. 
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Allah Baksh v. Emperor (10), Topandas 
V. Emperor (11), Bannerji v. Potnis (12) 
Krishnmachari v. Shaw Wallace & Go. 
(13), Maiing Shwe Ku v. Emperor (14), 
Ahmed Ebrahim w. A A Ganee (L5), 
Oaneshi Lai v Nand Kishore (16), Sim- 
hachalam v. Emperor (17), Emperor v. 
Fateh Ghand (18), Gowa Karan Lai v. 
Sarzoo Saw (19). 

It willibo aoen that Emperor v Ram- 
ratan (i) draws adistincbion between the 
words “eonsequence which has ensued” 
applied in the usual grammatical sense 
and the same .words applied in a strictly 
legal sense The learned Chief Justice 
drew attention to the inconvenience which 
would result to firms which employed 
agents up-country if they went from place 
to 111 ace and misappropriated property 
belonging to the firm in such a case it 
would be difficult for the firm to establish 
where any property was actually received 
or retained by the agent or whore the 
actual otience was committed unless the 
words "consequence which has ensued” 
were applied in the wider sense. There 
have been contrary rulings in dilTerent 
High Courts themselves notably in Alla- 
habad and Calcutta And the argument 
for the contrary view to that m Emperor 
V. Bamratan (i), seems to be that the 
illustrations to S. 179 do not deal with 
the ollences of criminal breach of trust 
but ratiier such ofi'ences as homicide or 
extortion. Whereas in S 181 the offence 
of criminal misappropriation and crimi- 
nal breach of trust is specific illy referred 
to and provision is made with regard to 
the Court which is to have jurisdiction 
to try the offences The main argument, 
however, of the cases which take the 
view opposite to that contained in Em- 
peror v Bamratan (l), is, I think that 
S. 179, provides that when a person is 
accused of the commission of any offence 
by reason of anything which has been 
done, and of any consequence which has 

(10) A. I. R. 1924 Lah 670. 

(11) A. 1. B. 1925 Sind 116. 

(12) A. 1. B 1924 Nag. 253. 

(13) [1916] 39 Mad. 576^29 M. L. J. 170=29 
I.G. 331^(1915) M. W. N. 410. 

(14) A. I. R. 1923 Rang. 157. 

(15) A. I. R. 1923 Rang. 209=1 Rang. 56. 

(16) [1912] 34 All. 407-=15 I C 319=10 A.L.J. 
45. 

(17) [1917] 44 Cal. 912=25 C. L. J. 451=41 
I.O. 138=21 C.W.N, 573. 

(18) [1917] 44 Cal. 477 (505)=24 C. L. J. 400= 
38 I.C. 946=21 C.W.N. 33 (F.B.). 

(19) A. I. R. 1921 Pat. 85. 


ensued, the Court, within whose jurisdic- 
tion any such thing has been done or any 
such consequence has ensued, has juris* 
diction 

Now', it has been urged that the person 
is nob charged with criminal^ broach of 
trust by reason of the fact that loss has 
ensued at a particular place but by reasonT 
of the fact that he has done certain acts 
witli a certain intention, the fact of loss 
not being an ingredient 

I am of opinion, however, that this is sl 
matter in which an over-precise applica- 
tion of the letter of the law would con- 
found legal certainty and result in hard- 
ship and defeat the intention of the legis- 
lature which is tliat wrong-doers should 
be brought to justice 

It IS the practice of the Courts in Sind 
to follow the decisions of the Bombay 
High Court and apart from that I think 
the decision in (1) is founded on right 
principles and that it is a decision which 
this Court snould follow 

I would therefore dismiss this. applica- 
tion for revision and return the record to 
the learned Magistrate for disposal accord- 
ing to law 

Percival, J. C — I agree. 

Two alternative arguments have been 
used by the learned Public Prosecutor, 
namely, that the case may fall under 
S 179, or under S 181 (2), Criminal P C. 
I should like to say that according to my 
view, the case falls under S 179, and that 
the best interpretation of the section is 
tliat which is contained in Emperor v. 
Bamratan (l). 

In that case the learned Chief Justice 
said : 

“The whole qusatioa seems bo me to depend 
on whether we must give to the word ‘consel 
quonco' in S 179 its ordinary grammatical 
meaning or whether we are bound to restrict 
it to meaning a consequence which is a neces- 
sary ingredient oE the olfenco. 1 see no justi- 
fication for holding that the ordinary meaning 
should not be given to the word 'consequence' 
in S. 179 and the argument in Quern-Evipifss 
V. O’Brien (6) seems clearly pertinent in re- 
ference to this point. For instance an agent 
might be given goods by his employer to sell 
at various places, and if ho performed the 
trust imposed upon him he would be bound to 
pay the proceeds of the goods which had been 
sold to his employer. If he did not, and em- 
ployer ^charged him with criminal misappro- 
priation, it would be exceedingly difficult to 
prove at what place he had sold any part of 
the goods and misappropriated the proceeds. 
It seems to me that S. 179 was intended to 
apply to such cases so as to enable an employer 
to file his complaint in the Court within whoso 
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juriadiction the loss was alleged to have been 
meurred." 

It is to be noted that the words in S. 179 
are "any consequence" not any conse- 
quence which is a necessary ingredient of 
'the offence." 

S.N /r.K. Revision dismissei. 
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Wild, J. C , and Rcpciiand 
Bilauam, a, j. C. 

Mt. U mmakulsuin — Appellant. 

V. 

Ghulam Rasul Shan Burgri and an- 
other — Respondents. 

Misc. Appeal No 42 of 1925, Decided 
on 26th October 1928. 

(a) Limitation Act, S, 5 — Pleader’i care- 
lesaneii is no ground for extension. 

^ The carelessness of the pleader is no ground 
for extending the period of limitation. 

[P 34 G 1] 

(b) Civil P- C , O. 32, R. 3 (4)— Near re- 
lations parties to suit and having interests 
adverse to minor — Notice need not be issued 
against them. 

When all tho near relatives of tho minora 
are parties to the suit and their interests are 
likely to clash with those of the minors, no 
notice need be issued on such relations. 

[P 34 C 2] 

(c) Civil P. C., O. 32, R. 3 (4)— Scope. 

Sinc 3 the amendment in 1927 in Sind no 

notice to minors is essential. [P 34 C 2] 

^ 301 (d) Civil P. C., S. 98 (3) — Person 
denying to be party to compromise can ap- 
peal— Civil P. C., O. 23, R. 3, and O. 43, 
R. 1 (m). 

There is nothing in 0 23, B 3, or in O. 43. 
B. 1, Cl. (m) to suggest that if the Court fails 
to demand satisfactory proof of the alleged 
compromise, a party to the suit who is de- 
prived of his right to contest the compromise, 
13 also deprived of his right to appeal against 
the order. S. 96, Cl. (3) presupposes that tho 
party appealing has consented to the decree 
being passed. It does not purport to deal 
with a case where the aggrieved party was not 
a cousontiDg party and had never boon asked 
by the Court whether he had couseutod to a 
decree being passed or not. In such a gaso he 
does not appeal against the decree passed by 
consent, but attacks the very foundation on 
which the decree is passed. S. 96 (3) does not 
bar a right of appeal by a person who denies 
that he was a party to the alleged compro- 
mise . A. I. R. 1926 Bom, 39, Dist. [P 35 C 1] 

afe (e) Civil P. C., S. 96 (3)— Decree not 
limited to subiect-metter of suit ia appeal- 
able. 

Where a oompromiaa relates not only to 
property in dispute in the suit but also to 
other property, the order (Hrecting that a 
decree be passed in terms of the oompromise 


not limited merely to the subject-matter of 
the suit, can be appealed against. [F 36.C 1] 

(f) Civil P. C., O. 23, R. 3 — Court failing 
to order the recording of compromise — Ag- 
grieved party can atill appeal. 

Tho provisions of tho law requiring the 
Court to order that tho compromise bo re- 
corded aro not a more matter of form, but it is 
intended to afford an aggrieved party to appeal 
against tho compromise and tho failure of the 
Court to comply with its provisions caiinob 
deprive the aggrieved party of the right of 
appeal expressly coufericd ou such aggrieved 
party by statute : 43 Cal. 85, Rel. on. 

[P 36 G 1] 

❖ (g) Civil P. C., O. 41, R 22— Compro- 
mise sanctioned— 'Some defendants minors — 
Compromise alleged to be obtained by fraud 
— Major defendant appealing —Minor's re- 
medy is not by way of cross-objection — 
Minor. 

Whore a compromise is effected between the 
parties to a suit in which some defendants are 
minors and it is obtained by fraud or under 
some other circumstances as to render it in- 
valid, tho remedy of the minors is not by 
filing cross-objections m an appeal by one of 
the defendants. [P 36 C IJ 

(h) Appeal— Right of — Appeal from con- 
■ent decree — Review also filed — Appellate 
Court should grant relief in appeal if party 
is entitled, although same can be obtained 
in review. 

Where a person after preferring an appeal 
against a consent decree has also died an ap- 
plication for review, tho appellate Court 
should not refuse the person the relief by way 
of appeal if ho is entitled to it merely because 
it is open to him to get the same relief by way 
of review. [P 36 C 1] 

Rupchand Bilaram, A. J. C. — This 
appeal arises out of a partition suit which 
is said to have been compromised. The 
compromise petitions were presented to 
the Court. Tho first compromise peti- 
tion is dated 7th May 1925 and purports 
to be a compromise between (a) plaintiffs, 
(b) defendant 3 acting on her own behalf 
and on behalf of tho minor defendants 5 
to 7 and (c) defendant 10. The second 
compromise petition is dated 11th May 
1925, and purports to be a oompromise 
between the plaintiffs and defendants 1, 
2 and 4 accepting the validity of the 
first compromise and providing for parti- 
tion of property between them in certain 
shares and on certain conditions. The 
second compromise petition is signed by 
(a) plaintiff 1 on behalf of himself and on 
behalf of his minor brother plaintiff 2 
and by their pleaders, (b) by the defend- 
ants 1 and 2 (c) by the pleader of defen- 
dants 3 to 7 and (d) by the pleader of the 
other defendants. 

Both these compromises were accepted 
by the Court and a decree ordered to be 
drawn up in terms thereof. 
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Defendant 4 has oome to us in appeal 
and has contended that she 'was not a 
party to the second compromise, and that 
her pleader had no authority from her to 
agree to it The guardian ad litem ap- 
pointed by this Court on behalf of the 
minor defendants 5 to 7 has also hied 
cross-objections urging that the first 
compromise was in no way for the bene- 
fit *ljf the minors and was one which 
should never have been sanctioned The 
following is a tabular statement showing 
the relationship of the chief contesting 
parties to the suit : 

Baia Walli Mahomed = Bhagbhari. 
(died over 30 years ago) (defendant 3.) 


Rais Ghulam Raie Jan 

Mahomed died Mahomed 

on 9-3-19‘24 Defendant 1 


Ee. 0-8-9 pies, that they had no right to 
have their shares partitioned or to alie- 
nate them by way of gift or otherwise, 
than on the deaths of any one of them, 
her share would devolve on the plaintiffs, 
that on the marriage of any of the defen- 
dants 5 to 7, all that such defendant 
would be entitled to was to receive a 
money value of her share, and that none 
of them would have any right to share in 
any other property which Rais Ghulam 
Mahomed died possessed of, and which 
was not the subject-matter of the suit. 

The second compromise petition awar- 


Rairt (ihiilAm Fatma 

Hussain Defendant 10. 

Defendant 2 


Abdul Kayoom Ghulam Ra- Ghulam Mus- Un Kulsan Zaibulnisa Hamida Kafisa. 

(son) died on sul (son) tapha (son) (defend- (defend- (defend- (defendant 7) 

22-10-1924. Plaintiff 1. Plaintiff 2i ant 4) ant 5) ant G) daughter- 

daughter. daughter- daughter- minor, 

minor. minor. 


The plaintiffs filed the suit for parti- 
tion of property which they ajleged was 
possessed by their father as a co-owner 
with defendants I and 2 in certain de- 
fined shares. They joined defendants 3 
and 4 to 7 as proper parties to the suit, 
but denied that they had any share 
therein, on the ground that as female 
members of the family they were exclu- 
ded by the custom of the family from in- 
heriting. They did not implead defen- 
dant 10 as a party to the suit but implea- 
ded certain strangers to the family as 
defendants 8 and 9 as being co-owners in 
certain parcels of land along with the 
plaintiffs and defendants 1 and 2 They 
also did not bring into the suit the pro- 
perty exclusively owned and possessed by 
their father Rais Ghulam Mahomed at 
the time of his death 

Defendant 10 was joined as a party a 
day before the compromise petitions 
were accepted by the Court. According 
to the first compromise petition it was 
agreed that the names of defendants 3 
and 5 to 7 were to be entered in the 
Record-of-Rights as oosharers in such 
lands in which Rais Ghulam Mahomed 
was shown as possessing Re. 0-8-9 pies 
share and that as the share of defendant 3 
was to be Re. 0-2-3 pies while that of 
each of the defendants 5 to 7 was to be 
Be. 0-4-2/3 pies out of the said share of 
1929 B/6 


ded to defendant 4. Ro 0-0-5 pics instead 
of Re 0'4-2/3 pies in the same property 
and on the same terms and conditions on 
which Rs. 0-4-2/3 pies share was award- 
ed to defendants 5 to 7 It also dealt 
with a settlement of disputes between 
plaintiffs and defendants 1 and 2 
inter se. 

Several objections have been raised 
against the mxintainability of the appeal 
and they may be dealt with in the order 
in which they have been urged Through 
the inadvertance of the legal advisers of 
defendant 4 the memo of appeal as ori- 
ginally filed did not include the name of 
defendant 10 as a co-respondent Her 
name was brought on the record after the 
period of limitation for filing the appeal 
had expired. An application has been 
filed asking us to condone the delay under 
S. 5, Limitation Act. 

Ijb is no doubt true that the pleaders of 
defendant 4 were misled by the plaint of 
which they had a copy into the belief that 
the parties to the suit consisted of two 
plaintiffs and nine defendants only. But 
in our opinion that is not enough. The 
learned pleaders had before them the 
certified copy of the compromise petition 
which clearly specified the name of Fatma, 
as defendant 10 and it was their duty to 
have ascertained whether the plaint had 
not been amended by the addition of 
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Fatmi as defendant. The carelessness of 
the pleader is no ground for extending the 
period of limitation. We accordingly 
hold that the appellant has failed to make 
out a sufficient cause for the nonjoinder 
of Fatma within the meaning of S 5, 
Lim. Act. 

The failure of defendant 4 to join de- 
fendant 10 as a party to the appeal is, 
however, not fatal to its maintainability. 
It is open to any two parties to a suit to 
enter into a valid compromise between 
themselves. But such compromise can- 
not affect the rights of other persona who 
are parties to the suit, but are not parties 
to the compromise. Defendant 4’a com- 
plaint is that as between herself and the 
plaintiffs 1 and 2 there has been no valid 
compromise and that she is entitled to 
get from them her legitimate share in the 
estaterleft by her deceased father Bais 
Ghulam Mahomed. 

If plaintiffs 1 and 2 have agreed to give 
a certain share in their father’s property 
to any of the defendants and such defen- 
dants have agreed not to seek partition 
thereof from plaintiffs 1 and 2 it is open 
to defendant 4 to appeal against the 
alleged compromise as between herself 
and plaintiffs 1 and 2 impleading plaint- 
iffs 1 and 2 only as parties to the appeal. 
It would also appear that so far as the 
rights of defendant 4 is concerned, it is 
limited to her right as the heir of her 
father, and if at all any persons other 
than plaintiffs 1 and 2 should have been 
joined as parties to the appeal such per- 
sons were the other heirs of Bais Ghulam 
Mahomed and such heirs were made par- 
ties to the appeal within the time allowed 
by law. 

The third point urged on behalf of the 
contesting respondents was that the ap- 
pointment of the nazir of this Court as 
guardian ad litem of the minor defendants 
5 to 7 was irregular and contrary to the 
provisions of O 32, B. 3, Cl. (4), Civil P 
C., and that the appeal should not proceed 
until a proper guardian was appointed- It 
appears that the appellant was duly ap- 
pointed, as guardian ad litem of defen- 
dants 5 to 7 in the lower Court, but at 
the time of the first compromise petition, 
defendant 3, grandmother of the minors, a 
lady said to be 80 years old, was substi- 
tuted in her place. Through the inadver- 
tance of the pleaders in the jnemo of ap- 
peal the appellant was shown as the guar- 
dian ad litem of her minor sisters, but 


that mistake was rectified by bringing on 
the record the Court of Wards as their 
guardian as the Court of Wards had as- 
sumed superintendence of their property 
and the property of the plaintiffs. 

The Court of Wards declined to act as 
guardian of the minor defendants, their 
interests being in conflict with those of 
the minor plaintiffs. The nazir of the 
Court was therefore substituted as guar- 
dian of the minor defendants- It has 
been argued that this appointment should 
not have been made without an attempt 
having been made to appoint a near rela- 
tive of the minors as guardian and with- 
out notice to the minors But it is clear 
that all the near relatives of the minors 
wore parties to the suit and their inter- 
ests were likely to clash with those of the 
minors, and no notice to the minors is 
essential in view of the amendment of O. 
32, B- 3, Cl. (4), effected by notification 
No 925 of 1927 published at p. 1092 of 
the Sind Official Gazette of 1927. 

The fourth point urged is that this ap- 
peal is incompetent in view of the provi- 
sions of S 96, Gl. (3), Civil P C., and the 
proper remedy open to the appellant is 
either by an application for review or by 
a suit. Beliance has been placed on the case 
of Gulabchand v. Ramsukh (l). 

In dealing with this point, it is neces- 
sary to bear in mind the provisions of 
S 96, Cl. (3) and O 23, B 3, Civil P. C., 
read with 0 43, B (l), Cl. (m). S 96, 
Cl. 3 provides that no appeal shall lie 
from a decree passed by the Court with 
the consent of parties. 

Order 23, B. 3, Civil P C , reads as 
follows : 

"Where it is proved to the .satisfaction of the 
Court that a suit has bsen adjusted wholly or 
in part by any lawful agreement or compro- 
mise or whore the defendant satisfies the 
plaintiff in respect of the whole or any part of 
the Bubjeot matter of the suit the Court shall 
order such agreement, compromise or satis- 
action to be recorded and shall pasa a decree 
in accordance therewith so far as it relates to 
the suit." 

Order 43, B. 1, Cl (m) provides that an 
order under B 3, 0 23 recording or re- 
fusing to record an agreement, compromise 
or satisfaction shall be appealable. 

On a comparison of these provisions, it 
is abundantly clear that where a compro- 
mise petition is presented to the Court, it 
should be proved to the satisfaction of 
the Court that the suit has been adjusted 
by a lawful compromise and it is on such 

(1) A.I.K. 1920 Bom. 39. 
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proof that the Court has jurisdi-otion to 
order that the compromise so far as it re- 
lates to the suit be recorded and a decree 
be passed m terms there of. If a party to 
a suit who is alleged to have entered into 
the compromise challenges the compro- 
mise it is prima facie open to him to ap- 
peal against the order recording it. 

In my opinion there is nothing in O. 
23, lU 3 or in O. 43, B Ij Cl (m) to 
suggest that if the Court fails to de- 
mand satisfactory proof of the alleged 
compromise a party to the suit who is 
deprived of his right to contest the com- 
promise, before the lower Court is also 
deprived of his rights to appeal against 
the order, in Courts other than High 
Courts, the remedy by way of review is 
limited to an application for review be- 
ing necessarily presented to the Judge 
who passed the decree, and it cannot be 
contested with any force that the legis- 
lature intended to deprive the aggrieved 
party of his remedy to challenge in the 
same proceedings an order passed under 
0. 23, R. 3, Civil P. C , unless the same 
judges who passed the decree continued 
in ofi&ce. 

Section 96, Cl. (3), pre-suppos 0 s that the 
party appealing has consented to the de- 
cree being passed. It does not purport to 
deal with a case where the aggrieved 
party was not a consenting party and 
had never been asked by the Court whe- 
ther he had consented to a decree being 
passed or not. In such a case ho docs 
not appeal against the decree passed by 
consent, but attacks the very foundation 
on which the decree is based. Thereby 
he challenges the jurisdiction of the 
Court to pass the decree on the assump- 
tion that there was such consent. It 
would therefore appear that S. 96 (3) 
does not bar a right of appeal by a per- 
son who denies that he was a party to 
the alleged compromise 

The facts of the case of Giilabchand v. 
Bamsukh (1) were peculiar. The appel- 
lant never disputed that he was a con- 
senting party to the compromise, and 
the decree which followed, but pleaded 
inter alia that his consent was obtained 
from him by his pleader under threats 

^There is no such allegation in the pre- 
sent case, and that decision is therefore 
not on all fours with the present case. 

The compromise petition in this case 
was signed by the plaintiff and defendants 
1 and 2 and their pleaders and only by 


the pleader for the other parties. 

The order of the Couft reads as follows: 

“Present plaintiffs 1 and 2 and defendants 1 
and 2 and pleaders for the defendants. 

Mr. Gopaldas states that he has authority 
to enter Into this compromise on behalf of his 
clients. 

A decree to be drawn in terms of this com- 
promise and on the terms of that drawn bet- 
ween plnintiffs and defendants 3, 5, 6, 7 and 
10. Parties to bear their own costs.” 

It has been argued on behalf of the ap- 
pellant that the reference in the order to 
Mr Gopaldas is a mistake for Mr. Mul- 
chand, that Mr. Gopaldas appeared for de- 
fendants 1 and 2 and that it was Mr. 
Mulchand who appeared for defendants 
4 to 7 who stated to the Court that he 
had authority to compromise the suit inter 
alia on behalf of defendant 4, and that as 
he had no express authority in writing 
in that belralf, the compromise was of no 
effect as against defendant 4. In support 
of this argument reliance has been placed 
on the dictum of their Lordships of the 
Privy Council in Sourtndranath Mittra 
V. Heramba Nath Bandopadhya (2), that 
a pleader who does not hold and has not 
filed in the suit before the Court his 
client’s general power-of-attorney autho- 
rizing him generally to compromise suits 
on behalf of his client, cannot be recog- 
nized by a Court as having any authority 
to compromise the suit unless he has filed 
in the suit his client’s vakalatnama giv- 
ing him authority to compromise the suit 
before the Court. 

On the other hand it has been contended 
that there is no mistake in the names, 
that Mr Gopaldas also represented defen- 
dants 8 and 9 and that the statement re- 
fers to the consent given by Mr. Gopaldas 
on their behalf that the appellant had 
compromised the suit personally and 
that Mr. Mulchand had only signed the 
compromise petition on her behalf. But 
we have nothing on the record to show 
one way or the other whether Mr Mul- 
chand put his signature to the compro- 
mise petition in token of his having ar- 
rived at the compromise on behalf of his 
client or in consequence of the compro- 
mise having been arrived at personally 
by his client. Under the circumstances 
the proof required by O 23, B 3, as a 
preliminary to the recording of the com- 
promise was wanting. The order passed 
by the learned Judge below was therefore 
without jurisdiction and the appellant is 
entitled to an e nquiry being held into the 

(2) A. I. B. 1923 F. G. 98. 
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matter for the purpose oi ascertainiug 
xvhether she had given her consent to the 
Compromise or not 

It would alscT appear that the compro- 
mise related not only to property in dis- 
pute in the suit, hut also to other pro- 
perty left by Rais Ohulam Mahomed 
which was not the subject-matter of the 
suit and in so far as the order directed 
that a decree be pissed in terms of the 
compromise not limited merely to the 
subject-matter of the suit, it was an order 
which could bo appealed against even on 
that ground 

The appellant has ex majouro ciutila 
applied for a review of the order appealed 
against and that application has been al- 
lowed to stand over pending the appeal 
We, however, see no reason why we should 
not grant the appellant relief by way of 
an appeal if she is entitled to it merely 
because it is open to her to get the same 
relief by way of review 

In the end it was finally suggested that 
as the learned Judge had not passed an 
order recording the compromise no ap- 
peal could lie. But in our opinion the 
failure of the learned Judge to record the 
compromise is a strong argument for al- 
lowing the appeal. The provisions of the 
law requiring the Court to order that the 
compromise be • recorded are not a mere 
matter of form but it is intended to af- 
ford an aggrieved party to appeal against 
the compromise Pahanmrdar v. Bhu- 
pendranath (3) and the failure of the 
Court to comply with its provisions can- 
not possibly deprive the aggrieved party 
of the right of appeal expressly conferred 
on such aggrieved party by statute 

We set aside the order recording the 
compromise as between the plaintill and 
defendant 4 and direct the Court below 
to take evidence whether the alleged com- 
promise was validly made by defendant 
4 herself or not, and to dispose of the 
second petition of compromise so far as it 
pertains to defendent 4 according to law. 
Costs to be costs in the cause 

With regard to the cross-objections 
filed on behalf of the minor defendants, it 
is sufficient to observe that they do not 
come within the purview of O 41, R 22, 
Civil F. C. and are entirely misconceived. 
The compromise was sanctioned by the 
Court. It was obtained by fraud or 
under such other circumstances as to 
render it invalid; the remedy of the 


minors was not by filing cross-objections 
in the present appeal which only brings 
into question a separate compromise bet- 
ween plaintiff and defendant 4. We ac- 
cordingly disallow these objections as in- 
competent but make no order as to costs. 

R.K. Case remanded. 
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Rupchand Bilaram, A. J C 

Kanji Ladha — Plaintiff 
v 

Kanjt Goiua — Defendant. 

Suit No 74 of 1925, Decided on 16th 
April 1925 

Bombay Rent Act (2 of 1918 ai amended 
by Act 3 of 1923), S. 2 (b) (2)— Premiies let 
mainly and aubBtantially for purpose of 
shop — Tenant will not be protected. 

Whoro the real, maia and substantial pur- 
pose for which certain premises were let, was 
the purpose of a shop and not of a dwelling 
house, the tenant cannot be protected . Es- 
pon’s case, (1919) W. N. 171, Dist., Waller v. 
Thomaz, (1921) 1 K. B. 541, Colls v. Parnham, 
(L922) 1 K.B. 325, Duke of Richmond v. Dawes, 
L924) 39 T. L. 11. 151 and Oreig v Francis, 
1922) 33 T. L. R 519, Bel. on. [P 37 C 2] 

Kalumal Pahlumal — for Plaintiff. 

Hiranand Mottram — for Defendant. 

Judgment — This suit has been insti- 
tuted by the plaintiff landlord for eject- 
ment and for recovery of overdue rent 
The defendant is a monthly tenant. There 
is now no dispute between the parties as 
to the overdue rent A sum of Rs 26-6-0 
was paid by the defendant to the plain- 
tiff’s pleaders after he was served with 
a notice to vacate the premises. This 
sum was through some mistake not given 
credit for in the suit. The plaintiff is 
prepared to do so 

The relief for ejectment is based on the 
ground that the premises are business 
premises, and as such ceased to be under 
the protection of Bombay Rent (War) 
Restriction Act 2 of 1918, as amended by 
Bombay Act 3 of 1923 after 3Lst August 
1924. The defendant has demurred to 
this plea. He contends that the premises 
in suit were let for being used both as 
business premises and a dwelling house, 
and that even otherwise they have been 
BO used for over two years to the know- 
ledge of the plaintiff, and being partly 
used as a shop and partly as a dwelling 
house, the premises are as much a dwell- 
ing house as business premises, and, there- 
fore, come within the Act which still 


(3) [1916] 43 Cal. 85=33 I. C. 7G9. 
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affords probeotioa in respect of dwelling 
houses. The defeiida.nt further couteuda 
that the plaintiff having acquiesced in 
the use of the premises for both purposes, 
is estopped now from denying that it is 
a dwelling house. (The judgment then 
discussed evidence and after concluding 
that the premises were till recently used 
as a shop proceeded.) Even if it he as- 
eumfefi that for the last two years the 
premises have been used both as a shop 
and a dwelling house, the defendant is, 
in my opinion, not entitled to the protec- 
tion claimed by him 

Mr. Iliranand has referred to some 
English cases, and the recent decision of 
my brother Aston in Ghulamali G. 
’Chagla v. Motoomal Vassaiitmal (1), 
which is now pending appeal 

The decisions of English Courts, though 
-entitled to great respect, cm only be ap- 
lied to the present case with groat caution. 
Not only are such decisions autnorita- 
tivo for what was actually decided in those 
cases, but they are based on the English 
Statute containing several clauses which 
find no place in the Indian Statute. All 
those decisions refer to oases whore the 
premises were intended bo bo used inter 
alia as dwelling houses at the time they 
were let. If carefully scrutinized, those 
cleoioions support the plaintiff’s case and 
not that of the defendant. Epsom*s case 
(2), decided on the old increase of Kgnt 
and Mortgage Interest (War Restriction) 
Act 1915, and which probably was the 
cause of the iniroduction of S. 12, sub- 
S- (2) (ii) in the subsequent Act of 1920 
(10 and 11 Geo 5 C. 17) proceeds on the 
assumption that the premises were being 
used as a dwelling house in accordance 
with the terms of the tenancy. This is 
clear from the following observations of 
Banks, L. J., at p. 171 

" Tbon 19 thia hotol a dwolling housQ ’’ Tho 
Act coatains no definition of a dwelling house 

Wore these premises let as a 

•dwelling house ? If an agreement were to let 
premises as a barn, the tenant even though he 
lived there could not bo heard to say they 
wore let as a dwelling house. But these pre- 
mises were let for occupation. The defendants 
and their family and servants have resided 
cqntinually there, and tneir residence is in 
accordance with the agreement of tenancy. 
The house was dwelt in by the defendants and 
let to them for that purpose. It is in the full- 
est sense a dwelling house and none the less 
so, because it is also a public house." 

The defendant has not prove 1 that the 

(1) Suit No. 1004 of 1924. 

\ (2) [1919] W. N. 171. 
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premises were lei for this double purpose, 
and his case does not, therefore, come 
within the purview of Epsom's case (l). 

The English Act of 1920 conferred cer- 
tain privileges and gave protection to te- 
nants of a dwelling house, and the pro- 
viso to S. 12, Cl. (2) expressly provided 
that a tenant of a dwelling house was 
none the less entitled to that protection 
because part of tho house was used ff)r 
business purposes. This Act, by S. 13, 
further gave privileges and protection, 
but on a restricted scale to tenants of 
business premises And the question 
which IS the subject-matter of decision in 
some of the later English rulings referred 
to at the Bar is whether the letting where 
it was for both purposes, was a substantial 
letting for residential purposes or for 
business purposes. If the former, it came 
within the purview of S. 12, sub-S. 2 (ii) 
of the Act, and if the latter, it constituted 
business premises under S. 13 of the Act. 
Waller v. Thomas (3); Colls v. Parnhavi 
(4); Duke of Richmond v. Dewar (5) and 
Grieg v Francis (fi). As pointed out by 
Swift, J., in Grieg's case (6), it has to ha 
determined as a question of fact what 
was the real, main and substantial pur- 
pose of the premises 

The proviso to S 12, Cl. (2) finds no 
l)lace in the Indian Statute, but assuming 
that the dicta in the English decisions 
are a safe guide in finding whether parti- 
cular premises let for occupation as a 
shop and as residence as a dwelling house 
or business ijremisos, the question which 
a Court must answer in each case is what 
was the real, main and substantial pur- 
pose for which they were let, and in the 
present case, that question ciyi only he 
answered in one way and that is that they 
were let for purposes of a shop. I would 
prefer not to discuss tho decision of 
Aston, A. J. C., as it is now pending ap- 
peal. Each case depends on its own facts. 
I would only observe that if this decision 
purports to lay clown that because a shop- 
keeper sleeps in his shop or has been so 
doing for a number of years, the shop 
thereby becomes a dwelling house within 
the meaning of tho Act, 1 would respect- 
fully demur to it The plea of estoppel 
by acquiescence raised by the defendant 
has no substance in it Prior to Slst 
August 192 4, the plaintiff could not^ject 

(snreiiTi KTB754i. 

4) [1922] 1 K. B. 325. 

(5) [1924] 39 T. L. R. 151. 

(6) [1922] 30 T. L. R. 519. 
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the defendant. He has given him notice 
in December 1924. He is not a resident 
of this place, and probably did not know 
to what use the premises were being put 
if at all they were used as alleged. The 
defendant has in no way been prejudiced 
by the alleged acquiescence There can 
be no estoppel on a question of law, whe- 
ther this dual use by the defendant makes 
the tenement a dwelling house under the 
Act or not The defendant has had four 
months already to find out another shop. 
He is not entitled to further time to give 
up possession. I decree immediate eject- 
ment with costs. 1 also award to the 
plaintiff overdue rent and mesne profits 
at the rate of Es. 13-8-0 per mensem from 
1st October 1924, upto possession less 
Ks. 26-6-6 received by him. 

S.N./r.K. Suit decreed, 
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Wild, J. C , and Rupchand 
Bilaram, a. J C. 

Khasomal and another — Applicants. 

V 

Bacho and another — Opposite Parties 
Revn. Appln No 143 of 1925, Decided 
on 26th October 1928 

(a) Civil P. C., O. 47 — Application after 
limitation for alternate remediei is not in- 
competent. 

There is nothing in 0. 47 to suggest that 
the applicatfon for review must necessarily 
be made within the same period which is al- 
lowed to a party for the alternative remedy by 
way of appeal or application for restoration 
of a suit which has been dismissed for default 
of appearance . 2 C. W. N. 318, Dist. 26 Cal. 
598, Rel. on. [P 39 C 1] 

(b) Cif il P. C., O. 47 — Orders disallow- 
ing review application are revisable. 

Tbs discretionary powers of revision vested 
in the High Court by S. 115 are not in any 
way controlled by the provisions of O. 47 ; 
such powers are intended to apply even to 
orders disallowing a review application : 26 
All. 572, Diss. from, ; 29 All. 468 and 31 All. 
610, Rel. on. [P 39 C 2] 

4c (c) Civil P. C., 0.47 — Application for 
adjournment by plaintiff's pleader refused 
— Order passed on application, in presence 
of pleaders in dismissing suit and another 
order on plaint dismissing suit ex parte — 
Case is fit one for review. 

On the day of hearing, plaintiff’s pleader 
applied for adjournment as only one witness 
out of six was piesent. The application was 
heard in the presence of the pleaders of the 
parties and was dismissed. The order passed 
thereon was one dismissing the^suit. A sepa- 
rate order was written on the plaint dismisB- 


ing the suit ex parte for plaintiff’s default. 
Plaintiff filed an application for review. 

Held : that although the Court had juris- 
diction to refuse an adjournment, it had no 
jurisdiction to dismiss the suit in the pre- 
sence of the pleader without giving the pleader 
an opportunity of either arguing the case or 
of examining the witness who was present and 
asking for warrants to issue against the absent 
witnesses, Having dismissed the suit in the 
presence of the pleaders for the plaintiff, the 
Court had no jurisdiction to pass a second 
order of dismissal for default of appearance 
by the plaintiff after the plaintiff’s pleader 
had left the Court. It was, therefore, a fit 
case for granting an application for review. 

[P 39 C 1] 

Mahomedbux and Chandumal — for 
Defendants 1 to 5. 

Judgment — The facts of this case are 
somewhat peculiar. 

It appears that on 9th September 1924^ 
the plaintiffs’ pleader put an application 
to the Court asking that the heariug'of 
the suit which was fixed for that day be 
postponed on the ground that out of six 
witnesses who had received bhatta for 
that day only one was present. The 
diary of the case shows that the applica- 
tion was heard in the presence of the 
pleaders of the parties and was dismissed. 
But on looking to the application itself 
and the order passed thereon, wo find that 
the order states as follows : 

Messrs. Mahomedbux for defendant 1 and 
Chandumal for defendants 2, 3, 4 and 5 objects 
to this application and states that the same 
IB jnalafide. The plaintiff who belongs to 
Naushahro Feroze has purposely remained 
absent as the witnesses are not to support. 
Two witnesses Hiranand and brother of wit- 
ness Valarmal are present. 

1 accordingly dismiss the suit with costa 
as against defendant 1 only. Defendants 2 to 
5 to bear their own costs." 

It also appears that on the same day 
the learned Judge passed an order which 
is written on the plaint itself, and which 
reads as follows ; 

" Plaintiff absent. Mr. Mahomed Bux for 
defendant 1 and Mr. Chandumal for defend- 
ants 2 to 5 present. Suit dismissed with cost 
against defendant 1 only. Suit dismissed 
against defendants 2 to 6 who to bear their 
own costs." 

On 8th December 1925 an application 
was filed before the same Judge for re- 
view of the order made by him on th© 
application for adjournment No men- 
tion appears to have been made in that* 
application for review of the subsequent* 
order made on the plaint. The learned. 
Judge admitted the application for re- 
view and ordered notice to issue to the 
defendants. That application came up 
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for heoiring before his successor in office 
who held that as it was discretionary 
with the Judge to grant or refuse an 
adjournment he was not competent to 
^rant the application for review though 
he expressed it as his opinion that his 
predecessor should not have dismissed 
the suit without affording in the first 
instjince an opportunity to the plaintiff’s 
pleader of examining the only witness 
who was present Now there can be no 
doubt that the learned Judge below failed 
to consider the effect of each order separ- 
ately, with the result that he came to 
an erroneous conclusion, that he had no 
power to grant the review application. 
The first order passed by the trial Judge 
was passed in presence of the parties, or 
their pleaders This is clear from the 
diary of the case. Though the learned 
Judge had jurisdiction to refuse an ad- 
lournment, he had no jurisdiction to dis- 
miss the suit in the presence of the 
pleader without giving the pleader an 
)pportunity of either arguing the case 
)r of examining the witness who was 
present and asking for warrants to issue 
Lgainst the absent witnesses 

The second order which purports to have 
3oen passed on the same day was equally 
without jurisdiction The learned Judge, 
having dismissed the suit in the presence 
of the pleaders for the plaintiff, had no 
jurisdiction to pass a second order of dis- 
missal for default of appearance by the 
plaintiff after the plaintiff's pleader had 
left the Court. It was, therefore, a fit 
case for granting an application for 
review. 

The learned pleader for the opponents 
has raised two technical objections before 
us But there is no substance in 
either of them. In the first place he has 
contended that as it was open to the 
plaintiff to apply fur restoration of the 
suit or to appeal against the order of dis- 
missal within 30 days of the order, an 
application for review after the expiry 
of that period was incompetent. There 

is nothing in 0 47, Civil P. C , to sug- 
gest that the application for review must 
necessarily be made within the same 
period which is allowed to a party for 
the alternative remedy by way of appeal 
or application for restoration of a suit 
which has been dismissed for default of 
appearance. The case of Koilosh MondoL 
V. Naha Dwip (l) referred to by the 
'"(1) [i896jTo.“ w. Nrars. 


learned pleader which supports that view 
was distinguished by the same High 
Court three years later in the case of Baj 
Narain Purkait v. Anaiiga Mohan (2). 
In that case the plaintiff's suit had been 
dismissed for default and he had failed 
to apply for its restoration within the 
period allowed by law, and the plea of 
limitation was not allowed to prevail. 

The second point taken by him is that 
an order rejecting an application for re- 
view is not open to revision by the High 
Court. He has referred us to the case 
of Bamlal v Batanlal (3) where it was 
said that it was the intention of the 
legislature that the Court which origin- 
ally heard a case should be the Court to 
decide whether an application to review 
its former judgment should or should not 
be granted and when the Court rejects 
such an application its decision should 
not be open either to appeal or to revi- 
sion by a higher Court. But this dictum 
so far as it refers to the power of the 
High Court to interfere in revision has 
not been accepted ae sound by the same 
High Court in the cases of J. G, Willis 
V, Jaivad Husain (4) and Akbar Khan 
V. Mahomed Ah Khan (5). 

We can find nothing in the Code to 
suggest that the discretionary powers of 
revision vested in the High Court by 
S 115, are in any way controlled by the 
provisions of O 47, Civil P C , or that 
such powers are not intended to apply to 
orders disallowing a review application. 
Whether the Court will exercise its dis- 
cretion in any particular case or not is 
quite another matter. 

We think that this is a fit case for the 
exercise of our powers and wo accord- 
ingly allow this application and set aside 
both the orders of dismissal and direct 
that the Subordinate Judge do take back 
the case on his file and dispose of it 
according to law. 

Costs to bo costs in the cause. 

R.K, Revision alloived. 


2) [1899] 26 Gal. 59S. 

3) [1904] 26 All. 572. 

(4) [1907] 29 All. 468 = 4 A. L. J. 439 = 
(1907) A. W. N. 132. 

(5) [1909] 31 All. 610 = 4 I. C. 23 = 6 

A. L. J. 884. 
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Wild, J G. and Rcjpohand 
Bilaram, a. J. C. 

Mohanlal Kotumal and another — Ap- 
pellants. 

V. 

Dalpatrai Isardas — Respondent. 

Misc. Civil Appeal No. 52 of 1925, De- 
cided on 20th July 1928, from an order of 
Asst. Judge, Hyderabad (Sind). 

Bombay Regulation 2 of 1827, S. 54 — S. 
54 ■till appliea to Sind — Pleader ill and 
notifying hii inability — Party ii entitled to 
reaionable adjournment for engaging an- 
other pleader. 

The provisujna of S. 54 are sbill applioabla to 
Sind. Where therefore the pleader for the ap- 
pellant has notified bo the Court hia inability 
to proceed with the app^.al on account of his 
illness, the appellant is entitled to an adjourn- 
ment for a reasonable time to enable him to 
engage another pleader. [P 40 C 

Kimatrai Bhojraj—iov Appellants. 

Tahilram Maniram — for Respondent. 

Judgment. — This is an appeal against 
an order pissed by the learned Assistant 
Judge, Hyderabad, refusing to set aside 
the order passed by him dismissing the 
appeal tiled by the appellants. 

It appears that Mr. Santdas, Pleader 
for the appellants, was ill and on 9th 
January 1925, one day before the date 
fixed for the hearing, he put in a written 
application asking for an adjournment. 
On that application the learned Judge 
passed the following order : 

"This is an old appeal of 1919, and a stay of 
execution has besn obtained by the appellant 
against the respondents. Mr. Santdas has 
other partners who could attend to this ap- 
peal. If this cannot be proceeded with to- 
morrow, for any reason, cause may hi shown 
why the stay order may not be discharged." 

On 10th January 1925, Mr. Chuhar- 
mal, a junior working with Mr. Santdas, 
put in a formal appearance for the pur- 
pose of repeating the application for ad- 
journment. The learned Judge again 
refused to adjourn the case, bub allowed 
Mr. Ghuharmal two hours' time to pre- 
pare the brief, and later on, in the day, 
when Mr. Ghuharmal and the appellant 
absented themselves from Court, the 
learned Judge passed an order dismis- 
sing the appeal (or default, and subse- 
quently refused to restore it to the file. 

It appears that the attention of the 
learned Judge was not drawn to the pro- 
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visions of S. 54, Bombay Regn 2 of 1627 ' 
which are still applicable to this pro- 
vince. By applying for an adjournment 
on 9th January, Mr. Santdas had notified 
to the Court his inability to proceed with 
the appeal within the meaning of that 
section. It would, therefore, appear that 
the appellant was entitled to an adjourn- 
ment for a reasonable time to enable him 
to engage another pleader. No doubt, it 
is true that in certain cases, an adjourn- 
ment of 24 hours to transfer the brief is 
ample, and that if a pleader knows a day 
before that he will not be able to attend 
to the case on account of ill-health, he 
should endeavour to transfer his brief. 
The circumsbances of this case were, 
however, peculiar. It was a heavy ap- 
peal which required more time for pre- 
paration and it was not certain if it 
would be ripe for hearing The respon- 
dent had died ponding the appeal. His 
legal representatives who had been 
brought on the record were minors and 
represented by their mother, and though 
she had been served with the usual notice, 
the Court had not passed an order ap- 
pointing her a guardian ad litem of the 
minors nor had any appearance been pub 
in, on her behalf up to that day. Though 
the appeal was an old one, it was made 
ripe only on 10th January, and there was 
every chance of its being postponed It 
would also appear that the vakalatnama 
filed on behalf of the appellants was in 
favour of Mr. Santdas only, and that, 
therefore, there was no obligation either 
on Mr. Ghuharmal to conduct the appeal 
or the appellant to engage him for the 
appeal in lieu of his senior partner. We 
think that this was a case in which 
greater indulgence might have been shown 
to the appellant. 

We accordingly allow this appeal, aind 
order the leirned Judge of the first appel- 
late Court to take back the appeal on his 
tile and dispose of it according to law. 

With regard to costs, we think, it is a 
fit case in which each party should bear 
his own costs of this appeal. 

R K. Appeal allowed. 
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Aston, A J. C. 

Lalchand-Gobindram and others — 
Flaintiifs. 

V- 

2'ejhhandas-Jagannath and others — 
Defendants. 

Original Civil Suit No. 127 of 1924, 
Decided on 16th July 1928. 

Provincial Insolvency Act (1920), S. 59 
Cl. *1) -Compromise by receiver without 
sanction is not invalid. 

A compromise (accepting a certain amount 
in full settlement of a claim) oticctod by the 
Oincial Receiver without sanction of the Court 
IS not invalid. Sanction is taken by the 
Official Receiver for his own protection and the 
compromise is binding unless set aside. The 
provisions regarding sanctions are adminis- 
trativo only . 47 Cal. 553 , 1 Lah. 237 and 
Enqlwh cairs, Rel. on. [P 42 C 2] 

Tahilram Maniram — for Plaintiffs. 

Suganlal H Jeswani — for Defendants. 

Judgment. — This is a suit filed by the 
pl.iintilf to recover Rs. 1,154-5-0 from the 
defendant on an account alleged to have 
commenced on Hth June 1920, and to have 
terminated on 9th January 1923. 

Plaintitis’ case is that cloth used to be 
supplied to the defendant, that the ac- 
count used to ho settled from time to 
time and the balance due treated as a 
dusti loin. He alleges that Rs. 1,154-5-0 
is due on the account and ho claims in- 
terest from date of suit. 

Defendants deny that there were any 
dusti loans. They admit that a cloth acr- 
count commenced on 8th June 1920, but 
say it terraiuatel before May 1921, for 
plaintiff applied to be adjudicated insol- 
vent in May 1921, and, thereafter defen- 
dant merely made payments -in discharge 
of his indebtedness. Defendants' main 
defence is that they owe nothing to the 
plaintitis, a sum of Rs. 949-LL-6 having 
been paid to the Official Receiver in full 
settlement on 9tii January 1923. 

Mr. Pinto who was the Official Receiver 
at tlie time denied that the Rs. 949-11-6 
was paid in full settlement, but he ad- 
mitted that ho did not remember the cir- 
cumstances and that his only ground for 
denying it, was, that in a credit note sent 
by him to the Nazir the words ' in full 
settlement "did not appear His clerk 
writes the credit note and ho signs it. Cb 
is then sent with the-debtor to the Nazir’s 
office. The Nazir enters the amount in 
his books, endorses the credit note and 
returns it to the Official Receiver. The 
1929 S/6 
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Nazir then gives a receipt to the debtor 
and keeps a counterfoil Against the soli- 
tary fact that the words “ in full settle- 
ment ” were not written in the receipt 
there is the direct oral evidence of Udhav- 
das, the manager of the defendants’ firm 
supported by the entry Ex. 35 in his cash 
book, viz.. 

Rupees 949-ll-G debited to Bhai Ijalchand- 
Gobindram cash paid in full settlement in the 
Court ” 

supported by the evidence of Dwarkadaa 
who was employed by the Official Receiver 
on commission to recover outstandings 
and who says ths amount was paid to the 
Official Receiver in full settlement. De- 
fendants’ story is further supported by 
the evidence of Tulsidas who was in the 
employ of the defendants' hrin and who 
states that tlio Official Receiver told Lila- 
ram he was accepting the amount in full 
settlement. If further support were needed 
it is to be found in the plaintiff’s own 
book. For the latter contains an entry 
with the word Chucktoo afterwards erased. 
Rs. 949-11-6 credited to Bhai Tojbhandas- 
Jagannath on 9th January 1923, “ Chuck- 
too ” The word " Chucktoo ” " means 
settled. ” Plaintiff says his deceased bro- 
ther erased *' Chucktoo ” which had been 
written by Ridharai It is also in evi- 
dence that no demand was made by the 
Official Receiver on defendants’ firm and 
no suit filed between 9th January 1923, 
the date of the alleged payment in full 
settlement and 15th February 1924, the 
date when the present sujt was filed. 

In addition to this, the evidence shows 
that one Lilarara kept books under the 
orders of the Official Receiver and recorded 
settlements After the adjudication oider 
was annulled hooks were returned to the 
plaintitl The Official Receiver enijuired 
from the plaintiff whether he had received 
all the books The reply was in the 
affirmative. Shortly afterwards the plain- 
tiff alleged that he had not received one 
of the hooks. The only explanation which 
plaintiff was able to give of his pievioiis 
answer to the Official Receiver was that he 
relied on to Mehtas giving the books to 
him When Mr. Suganlal on 7th July 
1924, stated to the Court he wanted in- 
spection of the khata prepared under tlie 
order! of the Official Receiver and also of 
the cash book, Mr Ilewachand for the 
plaintiff' replied that no such books had 
been prepared under the orders of the 
Official Receiver and that there were no 
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such books in existence. At a later hear- Nandalal Karuri (4), the Official Becei- 


ing plaintiff resiled from the position 
taken up on 7th July, and alleged that 
the books had been prepared but that 
they had not been handed over to plaintiff 
It 18 , in my opinion, impossible to believe 
the plaintilf's contradictory explanations 
which appear to me anything but bona 
fide I disbelieve the allegation that the 
books were not returned to plaintiff The 
Court is entitled to draw the presumption 
that if plaintiff had produced the ledger 
it would not have supported the plaintiff's 
case : see ^Jag Prasad Bai v. Singart (l),' 
Murugesam Filial v. Gnana Samhaiida 
Pandara Sannadhi (2) and Dehendra 
Narayan Singh v. Naiendra Narayan 
Singh (3). At the last minute before de- 
fendant closed his case plaintiff’s pleader 
made a strenuous demand that defendant 
should examine Lilaram as a witness 
alleging he was present in Court and 
threatening to make a point in argument 
of his omission to examine Lilaram if ho 
failed to do so. It appears to me that if 
plaintiff was so anxious that Lilaram 
should be examined he should liave exa- 
mined himself. 

With regard to the power of the Offi- 
cial Receiver to settle the claim, without 
sanction of the Court, plaintiff admits 
that some amount was duo to the defen- 
dant for brokerage and that in his claim 
before the Official Receiver he had not 
deducted the amount due The evidence 
further shows, that there had been 
another account before the account in 
suit and the defendants’ firm had been 
allowed brokerage and mithai in the 
account. The receipt of Rs. 949-11-6 in 
full settlement does not appear to me to 
have been regarded by. the Official Re- 
ceiver as a compromise requiring sanction 
within the meaning of S 59 (l), Provin- 
cial Insolvency Act. Mr. Pinto himself 
admitted that in cases where brokerage 
and mithai were due and had not been 
allowed for in the schedule he would ac- 
cept tlie smaller sum in settlement than 
that claimed in the schedule without 
reference to the Court. Apart from this, 
as Rankin, J., pointed out in a case re- 
ferred to in Laduram-Nathmull v. 

(1) A. 1. R. 1925 P. C. 93. 

(2) A. I. R. 1917 P. C. 6=40 Mad. 402=44 I. 

A. 99 (P.C.). 

(3) [1920]-24 G. W. N. 110=54 I. G. 636=30 

G. L J. 417. 

(4) [1920] 47 Gal. 555=55 I. C. 747=31 G. L. 

J. 150. 


ver is the person in whom is vested the 
property of the bankrupt, by law, the 
provisions regarding leave of the Court as 
under the English Act are administrative 
provisions only ■ see Lee v. Sangster (6), 
Leeming v. Murray (6) and In re Bran- 
son. Ex parte Trustee (7). The same 
principle is also applicable to liquidators 
of companies ■ see Cycle Makers' Co- 
operative Supply Co. v. Sinns (h) an 
English decision, no doubt, but the provi- 
sions of S. 179, Companies Act, are similar 
to those of S. 151 of the English Act and 
to S. 59, Provincial Insolvency Act In 
that case it was held that a liquidator for 
his own protection may take the sanction 
of the Court but when he took the risk, 
the compromise was binding until set 
aside by the Court see, too. Hup Bam 
V. Fazal Dm (9) a case under the Indian 
Companies Act where it is held by Shadi 
Lai, J., that leave is a domestic’* matter 
and that a Court dealing with the suit is 
not affected by it 

In view of my finding on this issue my 
finding on the other issues is unnecessary 
but in case my finding on issue 3 is wrong 
my finding on the other issues is as 
follows. 

With regard to issue 1 the evidence 
of jjlaintiff with regard to the hand loans 
IS supported by documentary evidence, 
viz., Exs. 10 to 16, inclusive which are 
admittedly genuine My finding on this 
issue is in the affirmative. 

With regard to issue 2 plaintiff and 
defendant 2 agree that the account in suit 
commenced on 8th January L920. Since 
plaintiff applied to be adjudicated insol- 
vent in 1921, the account, in my opinion 
was terminated on his adjudication in 
that year, the exact date of which is not 
disclosed. Thereafter, defendants merely 
made certain payments in ^discharge of 
their indebtedness to the insolvent. 

In view of the evidence given by the 
defendant and the admission of the plain- 
tiff my finding on issue 4 is in the affir- 
mative. 

(5) [r857jTb. B. (n.a.) 1=5" W. R. 407=3 
Jur. (q.b.) 156=26 L. J. G P. 151. 

(6) [1879] 13 Gh. D. 123=20 W. R. 330=48 L. 
J. Gh. 737. 

(7) [1914] 2 K. B. 701=03 L. J. K. B. 1316= 
58 S. J. 416=21 Manson. 160=110 L. T. 
940. 

(8) [1903] 1 K. B. 477=72 L. J. K: B. 160=19 
T. L. R. 153=08 L. T. 3G0. 

(9) [1920] 1 Lah. 237=57 I. C. 223=1 P. L. 
R, 1921. 
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With regard to the question of interest 
the evidence of plaintiff supported by that 
of Ganshamdas-Dialmal shows, in my 
opinion, that interest is payable. No rate 
of interest is shown in the plaint. The 
Court, however, can take judicial cogni- 
zance of the fact that 6 per. cent, is the 
lowest commercial rate of interest. As 
no account has been put in, however, no 
spef ific amount of interest is shown to be 
due. My finding on issue 6 is that plain- 
tiff would be entitled to charge interest 
at 6 per cent but no specific sum is 
proved to be due as interest. 

With regard to issue 5 the account not 
having been proved the defendants’ lia- 
bility for the items referred to in this 
issue is not established. My finding ac- 
cordingly IS in the negative. 

My finding on issue 7 for the reasons 
mentioned with regard to issue 3 and the 
other issues is nil, 

[ dismiss the suit with costs. 

K K. Suit dismissed. 
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De Souza, A. J C 

Bansidhar Man{jatrai — Plaintiffs 

V. 

Dinanath and Co. — Defendants 
Original Civil Suit No. 213 of 1927, 
Decided on 4th April 1928. 

Provincial Small Cause Courts Act, Sch. 2 
Art 15 — Suit for money due on award is 
cognizable by Small Cause Court — Provin- 
cial Small Cause Courts Act, S. 23, and Sch. 
2, Art. 24. 

A suit for recovery of money due on an awaid 
IS nob a suit for the sppcific performance of a 
coritracb. (A I R. 1924 Mad 405, 28 Bom. 1 ; 
A. I. R. 1921 Bom. 393 and A. I. R. 192(i Rang. 
198, Foil.) Nor is such a suit one for conbos- 
ting'an award, though incidentally the validity 
of tho award may havo to bo considered. 
{A. T. R. 1926 Rang. 198; 42 All. 169 and 6 

L. R, 85, Foil,). Such a suit is maintainable 
jn the Court of Small Causes. [P 43, C 2] 

Tahilram Maniram — ior Plaintiffs 

Kodumal Lekhraj — for Defendants. 

Judgment. — This is a’ suit to recover 
Bs 268-13-6 said to be due to the plain- 
tiffs under an award passed under the 
Indian Arbitration Act 9 of 1899. A 
preliminary objection was raised by the 
learned pleader for the defendants that 
the Court has no jurisdiction to entertain 
the suit and that the proper Court in 
which the suit should bo filed is the 
Court of Small Causes. 
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Mr. Tahilram on behalf of the plaintiffs- 
contends that the jurisdiction of the Court- 
of Small Causes to entertain the present 
suit is barred on various grounds In the 
first place, he argued that this was in 
essence a suit for specific performance of 
the contract, inasmuch as the agreement 
to refer implied an agreement to abide by 
the award and therefore, a suit to enforce 
the award was virtually a suit for specific 
performance of the implied agreement. 
This point has been considered in a senes 
of authorities of which the latest is a 
decision of the High Court of Madras in 
the case of Tkirumui thy Chetty v Fonnai^ 
Ghetty (l) where the learned Judge dis- 
senting from the view that a suit for en- 
forcement of an award is in essence a suit 
for specific performance of a contract, re- 
marked that a suit for the lecovery of 
amount due under an award can in nc 
sense be treated as a suit to enforce a con- 
tract. To the same effect are the deci- 
sions of tho Bombay High Court in 
Fardunyi v. Jamsedji (2) where it was 
held that a suit on an award to recover a 
certain sum of monev allowed by the 
arbitrator is not a suit for specific per- 
formance of the award ))ut a suit for tho 
recovery of the money and for relief inci- 
dental thereto. This decision was fol- 
lowed by the same High Court in Erach- 
shaio Dosahhai v Bai Dinhai (3). In fact> 
as pointed out by the Kangoon High Court 
in the case of Maung Ei v Manny Annq 
Ba (4), the payment of money is not 
regarded as specific relief under the 
Specific Relief Act : vide the provisions 
of S 21 (a) and S. 12 of that Act, the 
relief provided in that Act being relief in 
specie that is the performance of a speci- 
fic act of the delivery of particular 
articles and not the payment of money 
unless, of course, the contract is for the 
delivery of particular coins. 

It, therefore, seems to me on prin- 
ciple as well as authority impossible 
to maintain that a suit for recovery 
of money due on an award is a 
suit for specific performance of a. 
contract The next contention urged 
by Mr. Tahilram is that the jurisdiction 
of the Small Cause Court is ousted by 
Art. 24 of Sch 2 and S 23, Provincial 
Small Cause Courts Act 9 of 1887. 

(1) A. I. R. 1924 Mad. 485. 

(2) [1904] 28 Bom. 1 = 5 Bom. L. R. 705. 

(3) A. I. R. 1921 Bom. 399 = 45 Bom, 318. 

(4) A. I. R. 1926 Rang. 198 = 4 Rang. 227* 
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Art. 24, of Sch. 2, bars a suit to contest 
award Mr Tahilram’s argument is that 
the present suit which though in terms 
is a suit to enforce the award is bound to 
raise a question as to the validity of the 
award and, therefore, it is virtually a 
suit to contost an award in a more inno- 
cent guise. 

Alternatively Mr. Tahilram argued that 
the jurisdiction of the Court of Small 
Causes is barred under S 23, Provincial 
Small Cause Court Act, inasmuch as the 
plaintiffs’ claim depends upon the proof 
of the validity of the award, a matter 
which the Court of Small Causes cannot 
finally determine since under the Indian 
Arbitration Act the validity of the award 
has to bo determined exclusively by the 
Judicial Commissioner’s Court. 

Turning to the first branch of the 
alternative, the consensus of authorities 
of all the High Courts which have been 
reviewed in the Rangoon case of Maung 
Ni v Maung Aung Ba (4), above cited, is 
stated in the words of the learned Judge 
who decided the case of Mizaji Lai v 
Partah Kuar (5) in the following words : 

" It IS argued that the suit was barred by 
the provisions of Art. 24 under which a suit to 
contest au award is not triable by a Court of 
Small Causes. The answer to this argument 
IB that the present .suit was not a suit to con- 
test an award. On the contrary it was a suit 
to enforce an award by asking for delivery of 
the money which was payable under the 
award." 

No doubt as pointed out by the learned 
Judges it may seem to be anomalous or 
even illogical that a Small Causes Court 
should be debarred from entertaining a 
suit to contest an award but should nob 
be debarred from entertaining a suit to 
enforce an award in which the award 
may be contested. The anomaly, if any, 
said the learned Judges, is the concern 
not of the Courts but of the legislature 

The same view was taken by a Bench 
of this Court in the case of Chniiajidas 
Mulchand v Manghoomal Ilemiaj (6). 
It was a suit filed in the Court of Small 
Causes to recover a sum of money due on 
an award. The defendant sought to im- 
pugn the validity of the award but the 
learned Judge of the Court of Small Causes 
declined to hear evidence on this defence 
us he thought it was one that could only 
be raised in the Court of the Judicial 
Commissioner. The Judge apparently 

(5) [1920] 42 All. 1G9 = 68 I. C. 546 = 18 
A L. J. 70 

<6) [1912] 6 S. L. R. 85 = 16 I.-C 068. 


had in mind Art 24, Sch 2, Provincial 
Small Cause Courts Act, under which 
his Court had no jurisdiction to enter- 
tain a suit to contest an award. But 
this Court pointed out that this was 
not a suit to contest an award and the 
Judge had jurisdiction to adjudicate on 
the Validity of the award when the ques- 
tion arose incidentally in a suit that was 
within his cognizance The same case 
furnishes an answer to the argument of 
Mr. Tahilram which is baaed on S. 23, 
Small Cause Courts Act. It is there ob- 
served by the learned Judges following 
the decisions in Damodar Gopal v Chtn- 
taman Balakrishua (7), Nai ayan Bhaskar 
V. Balaji Bajmji (8), Krsnsang Banesang 
V Naransang Manabhai (9) that Small 
Causes Court has jurisdiction to decide 
questions of title that arise incidentally. 

For these reasons, I would hold that 
the proper Court to entertain this suit is 
the Court of Small Causes, Karachi. I 
accordingly direct that the plaint bo re- 
turned to the plaintiffs for presentation to 
the proper Court 

S.L./r K Plaint rettirned 

(7) [1893] 17 Bom. 42. 

(0) [1897] 21 Bom. 240. 

(9) [1900] 32 Bom. 560=10 Bom L. R. 733. 
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Aston, A J C 

Karachi Bank, Ltd ^Decree-holders — 
Plaintiffs. 

V 

Khemchand Mewaram and others — De- 
fendants — Judgment -deb tors 

Suit No 685 of 1925, and Execution 
Appln. No 716 of 1928, Decided on 7bh 
January 1929, 

(a) Civil P. C., O. 34, R. 6 — An award 
decree authorizing mortgagee to recover 
balance after sale from mortgagor’s person 
is not invalid. 

It is permissible for a Court in a mort- 
gage suit while passing a decree to direct that 
the mortgagee shall recover personally any 
deficit which may ba found due after the mort- 
gaged property is sold and, therefore, an award 
decree containing such an order is valid . A. 
/. fl. 1910 P. C. 159, AppL] A. /. R. 1923 Bovi. 
32, Piss. from. [P 45, C 1] 

(b) Civil P. C., O. 34, R. 6— Scope. 

The rights under a valid mortgage decree 
directing recovery of balance personally from 
judgment-debtor cannot be deemed as aban- 
doned by presenting an application under 
O. 34, R. 6. [P 45, C 2] 

E V. Costelhno — for Decree-holders 

Kodumal Lekhraj — for Judgment- 
debtors 
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Judgment. — The dispute between the 
plaintiffs and the defendants in this suit, 
in which the plaintiffs sued for a sum of 
Bs. 55,620-12-3 or sale of the mortgaged 
property, and a personal decree if neces- 
sary, against the defendants in case of a 
deficit, was referred to arbitration and an 
award was passed Thereafter on 8th 
March 1926, the Court passed an award 
decree, in which the decree- holders were 
authorized to recover the balance remain- 
ing due to them from the person or other 
property of the defendants in case the net 
proceeds of the sale were found insufficient 
to pay the amount due 

The property was sold some time prior 
to August 1928 In August 1928 the 
decree-holder applied for attachment and 
sale of the properties belonging to the 
defendants Subsequently on 7th De- 
cember 1928 on the application of the 
decree-holder an order was passed grant- 
ing the decree-holder a personal decree 
against the judgment-debtors 

Mr. Kodoomal (for the defendants) con- 
tends that the rights, if any, of the plain- 
tiffs under the award decree were aban- 
doned that the decree-holder is in any 
-event, estopped from asserting these 
rights and since the personal decree under 
O. 34, E. 6 was not granted until 7th 
December 1928, after the present applica- 
tion was filed, the application is incom- 
petent. 

There appears to have been some doubt 
as to whether a Court in passing a decree 
•could make an order that the deficit if 
any, was to bo recovered from the judg- 
ment-debtors until such deficit was 
actually ascertained. In Keshav Manja 
V. Govind Naga (l), the Bombay High 
Court ruled that the proper form for a 
Court to pass was an order that the 
decree-holder should have liberty to apply 
for a personal decree Their Lordships 
of the Privy Council, however, in Jeuna 
Baku V. Parmeshwar Narayan (2), have 
dissented from this view It is now per- 
missible for a Court to direct that a 
a decree-holder shall recover any deficit 
which maybe found due after the mort- 
gaged property is sold In the circum- 
stances there is nothing invalid in the 
form of the award decree, and this order 
that the decyree-holder -should recover the 
deficit was an order which could be 
executed, since the deficit had been as- 

' (1) A. I. R. 1923"Bonn2. 

(2) A. I. R. 1918 P. G. 159=47 Cal. 370. 


certained by the sale of the property 
This being so there was nothing invalid 
or incompetent in the application which 
was made 

As regards the contention that the 
rights of the plaintiffs were abandoned 
no authority has been brought to my 
notice that the rights under a valid decree 
can be abandoned by presenting another 
application I think the correct view is 
that the decree-holder ex majoii cautilla 
applied for a personal decree under O. 34, 
R 6 also and that his rights under the, 
aw'ard decree remain in existence As’ 
regards the contention that the decree-,' 
holder is estopped, it is clear that the 
present application was pending when 
the personal decree was passed on 7th 
December 1928. I am of the opinion that 
no estoppel has been established In the 
circumstances the attachment is con- 
firmed with costs 

R K. Order accordingly. 
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Wild, J. C . and 
Rupchand Bilaram, a. J C. 

Narsomal Jiwandas — Appellant, 
v. 

Pesumal and others — Respondents, 

Misc Appeal No 39 of 1927, Decided 
on 24th October 1928, from order of Asst. 
Judge, Sukkur. 

(a) Civil P. C., S. 45 — Attachment 
before judgment — Property in Dutch terri- 
tory — Mandate, iiaued lo British Consul 
there, cannot be maintained. 

All order of attachment before judgment 
issued by British Indian Court ag-iinsb the 
partnership property lying in Dutch territory 
IS indubitably inconsistent with the supre- 
macy of the J^utch Government and the man- 
date issued to the British Consul therein can- 
not be maintained. [P '15 C 2, P 4G C 1] 

sgt (b) Civil P. C., S. 45— Scope. 

The Courts contemplated by S. 45 are Courts 
m the Native Indian States in alliance with 
the British Government. [P 4G C 1] 

Judgment. — In this suit the learned 
Assistant Judge, Sukkur, has issued an 
order of attachment before judgment 
against the partnership property lying 
at Soorbaya and has further ordered that 
a letter of request be sent to the British 
Consul of that place to take possession 
thereof 

This order violates one of the funda- 
mental principles of international juris- 
prudence and is without jurisdictior. 
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It well settled that British Courts 
|have no jurisdiction over matter which 
[cannot be rendered effective or give effect 
to rights which cannot be enforced with- 
jout interfering with the authority of a 
foreign Sovereign or the doing of acts in- 
consistent with his supremacy; Dicey on 
IConflict of Laws pp 39 and 42, 

I The enforcement of the order of attach- 
iment of property in Dutch Territory is 
;indubitably inconsistent with the supre- 
'macy of the Dutch Government and the 
mandate issued by the learned Judge 
ibelow to the British Consul cannot pos- 
'sibly be maintained. 

It is hardly necessary for us to add that 
there is no provision in the Code of Civil 
Procedure to warrant the issue of such 
an order. S- 45, Civil P. C which em- 
powers the transfer of decrees though not 
the transfer of orders of attachment before 
judgment is limited in its scope It em- 
jpowers transfer only to those Courts 
|which are established by the Governor- 
•General-in-Council in the territories of 
any foreign Prince or State to which the 
Governor-Goneral-in-Council has by noti- 
fication in the Gazette of India declared 
that section applicable The Courts con- 
templated by this section are Courts in 
the Native Indian States in alliance with 
the British Government. 

We accordingly set aside the order ap- 
pealed against and allow the appeal with 
costs. 

R K Appeal allowed. 
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Aston, A J. C, 

Gangaram Samandas — Plaintiffs. 

V 

Deoomal Nihalcha/id — Defendants, 

Suit No. 14 of 1925, Decided on 2ist 
January 1929. 

^ Civil P. C., O. 9, Rr. 6 and 7 — Default- 
ing defendant cannot as of right by appear- 
ing at any time before judgment intervene 
in ex-parte proceedings — He must show good 
cause. 

It is unreasonable to presume an inherent 
right in a defendant, to cause delay and in- 
convenience, without being able to establish 
good cause for his previous non-appearance. 
The right to delay or defeat justice is a right 
little worthy of respect. A defendant, there- 
fore, who made default, is not entitled to ap- 
pear and defend the suit, at any time before 
judgment, as of right, without assigning good 
cause, and without obtaining leave : A. I. R, 
J926 Sind 181, Cons.; A. 1 , R^ 122^ Cal, 806; 


Dxsi \ A. I. R. 1922 All. 33 and A. I. R. 1922 
All. 110, Expl , A. I. R. 1925 Mad. 1122 and 
A. I. R. 1927 Mad. 1197, Rel. on, 

[P 46 C 2, P 48 C 2} 

Ballcishendas H Hulla — for Plaintiffs- 

Kodumal Lekhraj — for Defendants 

Judgment. — Defendant 3 was absent 
at a hearing on 10th February 1928 and! 
the Court passed an order, that the cas© 
would proceed against him ex parte under 

0 9, E 6 

It is now contended, on his behalf, that 
notwithstanding his previous absence^ 
and the order passed by the Court, he is- 
entitled to appear and defend the suit, at> 
any time before judgment, as of right,, 
without assigning good cause, and with- 
out obtaining leave 

Tlie uniform practice in these Courts, 
of which I believe I can take judicial 
cognizance, has been that where the Court 
passed an order, that it would proceed 
ex parte under O 9. R 6, Civil P C. The 
defendant, if ho subsequently wished to 
appear and defend the suit on an ad- 
journed date would make an application 
under 0 9, R 7. 

My brother Tyebji, however, in a case 
reported in Kala Gella v. Shtvji (l), was- 
of opinion, that the contention, that a 
Court was not only empowered, under 
O 9, R 6, to proceed ex parte, when the 
defendant is actually not in Court, bub to- 
order that the proceedings should thence- 
forward be ex parte was 

opposed to a fundamental principle, on- 
which our Courts purport to proceed, viz, tba*} 
no man is to be judged, without an opportu- 
nity being given to him of being heard. ” 

The principle that no man should bei 
condemned without an opportunity of be- 
ing heard is no doubt fundamental, Th& 
laws of God and man” as Fortescue, J.^. 
observed in Dr Dantley's case, B. V. 
Chancellor & Co of Cambride (2), referred 
to in Broom’s Legal Maxims Edn. 3, p 10^ 
“both give the party an opportunity to 
make his defence, if he has any ” Bub it. 
is a well-known principle, that if rights 
are not availed of, at the proper time„ 
they may be lost. 

Under the rules of the Supreme Court- 
in England, if a defendant or defendants^ 
make default in delivering a defenco 
within the time allowed, and the plain- 
tiff's claim is for pecuniary damages only* 
or for detention of goods with or wifhout 
damages the plaintiff may under 0. 27^ 

"■(irA7l7R. 192“6“Sind. 181, 

(2) 1 Sbr. 557. 
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R. 5, enter an interlocutory judgment under 0. 12, R 22 of the rules of the 


forthwith, against the defaulting defen- 
dant or defendants and then proceed with 
his action against the other defendants 

This is an example of rights being lost 
by a defendant owing to his default in 
exercising them at the proper time No 
fundamental principle of justice has been 
infringed for defendant could have oxer- 
eised his right of making a defence had 
he ctfjsen to do so at the proper time, but 
ho made default. 

Similarly, if a party neglects to cross- 
examino a witness at the proper time, he 
cannot, as of right, and without the leave 
of the Court, recall him for cross-exami- 
nation 

In India, if a plaintiff appears a?id the 
defendant does not appear, when the suit 
is called on for hearing, the Court may, 
in certain circumstances proceed ox parte. 

Three conditions only are laid down in 
0.9, R 6. 

1 The plaintiff must appear, when the 
fiuit IS cillel on for heinng. 

2 There must bo a default on the part 
of the defendant to appear when the suit 
is called on for hearing, and, 

3. The summons must have been duly 
served. 

Under the rules of the Supreme Court 
in England provision is made for the case 
of a defendant, who appears after the 
time mentioned in the writ and before 
judgment. 

Order 12, R 22, is as follows: 

"A dofond.int may appear at any timo before 
judgment. If he appear at any tune after the 
time limited by the writ for appearance, he 
shall not, unleys the Court or a Judge shall 
otherwise order, be entitled to any further 
time for delivering his defence, or for any 
other purpose, than if he had appeared accord- 
ing to the writ." 

This provision has not been embodied 
in the Civil Procedure Code in India. 

Order 9, R. 7, of that Code is as fol- 
lows. 

"Where the Court has adjournad the hearing 
of the suit ox parte, and the defendant, at or 
before such hearing, appears and assigns good 
cause for his previous non-appearance, ho may, 
upon aiioh terms as the Court directs as to 
costa or otherwise bo heard in answer to the 
suit as if ho had appeared ou the day fixed for 
his appearance." 

A comparison of the two rules, above 
set forth, shows that the defendant, 
under 0. 9, R, 7, on showing "good 
cause" is permitted to defend, as if he 
had appeared on the date, when the case 
was called on for hearing, the defendant 


Supreme Court in England is permitted 
to defend but entitled to no further time 
for making his defence, or any other 
purpose without the leave of the Court, 
than if he had appeared, at the time 
mentioned in the writ. At first sight 
the scope of the defence would ap- 
pear to be the same and restricted to the 
same limits But the expression "upon 
such terms as the Court directs as to 
costs or otherwise" in 0 9 R 7 seems 
to indicate an intention that a wider 
latitude was to be given to a defendant 
who showed ‘good cause" under O 9. 
R 7 than would be enjoyed by a defen- 
dant who simply availed himself of his 
right to appear under 0. 12, R 22 And 
a defendant, who succcetlb in establishing 
"good cause," under O 9, R 7, has been 
allowed considerable freedom, in these 
Courts, in making his defence 

A ruling of the High Court of Calcutta 
in Satyendra Nath v. Narendra Nath 

(3), 19 relied on by the defendant, but in 
that case the plaintiff was absent on the 
date when the case was called on for 
hearing, though an application was made 
by his pleader for a postponement for 
the purpose of calling evidence The 
case did not in the opinion of the Court 
fall within 0 9, R. 6, in fact the suit 
might in the opinion of the Court 
have beeu dismissed under 0 9, R. 3 

In Mannu v. Tulsi (4) it was held by 
a Judge of the Allahabad High Court 
that an order that proceedings should he 
taken ex parte against a defendant for 
default of appearance did not preclude’ 
him from appearing at an adjourned date 
and joining in an agreement to refer the 
suit to arbitration and that it was nob 
necessary for him to have the cx parte 
order set aside 

In Bhagwat Pramd \ Shaikh Ahmad 
(5) a Bench of which the same Judge was 
a member gave a similar decision but no 
reason was given in either of these cases 
beyond the fact that no ox-parte decree 
had been passed. Wallace, J , in Appa- 
saviy Aiyar, In re (6) observed, that 
there was a paucity of authority on the 
point He was of opinion, however, that 
it was a cardinal principle to be observed 
in trials by a Court that a party has 

(3) A. I. R. 1924 Cal. S06. 

(4) A. I. R. 1922 All. 33. 

(5) A. I. R. 1922 All. 110. 

(G) A. I. R. 1925 Mad. 1122. 
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Ganqaram V. DEOOMAli (Aston, A. J. G.) 


48 Sind 

*'a right to appearand plead his cause on all 
occasions, Avhen that cause comes on for 
hearing" 

and the object of 0. 9, B 7 is to enable a 
party who wishes to be relegated back to 
the position, which he 'would have been 
in, if he had appeared at a previous 
hearing, at which he was absent and who 
wishes the proceedings to be taken over 
again in his presence, so that he may 
regain the opportunities of cross-exaini- 
nabion &c., which ho lost by his absence 

This decision was followed in Pattanna 
V. Neeh Che tty -Harm ah Chetty (7) 

I agree with my brother Tyabji and 
with Wallace, J., that a defendant who 
shows ‘ good cause” under O. 9, R. 7 and 
complies with the terms, if any, directed 
by the Court as to costs may be given a 
wide latitude in miking his defence. 
With great respect in the absence of a 
provision in the Civil Procedure Code 
similar to 0 12, R 22 of the Rules of the 
Supremo Court in England, [ am unable 
to agree, that a defendant is entitled, as 
of right, to terminate ox-parte proceedings 
at any time before judgment by appearing 
and that he is then entitled to a limited 
scope of defence based on the stage of the 
case at which he appears This alleged 
right 13 said to be based on a fundamental 
principle of law or a cardinal doctrine of 
justice that a party ought to have an 
opportunity of being heard. 

Bub an opportunity to bo heard must 
not, I think, bo confounded with a conti- 
nuous right to bo heard, [f a party 
sleeps on his rights and fails to exercise 
them at the tune and in the manner 
prescribed by law, he has only himself to 
thank if they are lost No person has any 
vested right in any course of procedure * 
see Maxwell, Interpretation of Statutes, 
p 400 lie has only the right of prose- 
cution and defence in the manner pres- 
cribed for the time being by or for the 
Court in which he sues and if that mode 
of procedure is altered by statute he has 
no other right than to proceed according 
to the altered mode . see Maxwell, p 400. 

In many cases where the Court is pro- 
ceeding ex parte the intervention of the 
defendant, even with a limited right of 
defence, at an adjourned hearing, would 
necessitate the recall of the plaintiff’s 
witnesses for further examination-in-chief 
Again, in these cases in which the sum- 
mons was for hearing and final disposal 

(7) A. I. R. 1927 Mad. 1197=51 Mad. 597. 


the plaintiff would be prejudiced, in that? 
he had examined his evidence blindfold, 
without knowing the nature of the de- 
fence, while the defence evidence, intro- 
duced at a later stage, would be concen- 
trated on specific points of defence, and 
the Court would be in the embarassing, 
position of having to decide between on& 
set of witnesses, examined blindfold, and 
not subjected to cross-examination, and 
another set examined with knowledge as 
to specific points of defence and cross- 
examined. It appears to me unreasonable 
that an inherent right should he pre- 
sumed, in a defendant, tociuse delay and 
inconvenience, without being able to esta- 
blish good cause for his previous non- 
appearance The right to delay or defeat 
justice, as Mr. Maxwell points out in 
Interpretation of Statutes 6th Edn p 401 
is a right little worthy of respect. 

Both under 0. 9, R 6 and 0 9, R. 7 a 
discretion is conferred on the Court. The 
absence of the defendant under O 9, R 6 
gives rise to the accrual of no right by 
the plaintiff It is the Court, which may 
proceed ex parte Similarly, even whore 
the defendant shows "good cause” within 
the meaning of O. 9. R 7 the language is 
not imperative. The words are "he may” 
not "he shall” be heard in answer to the 
suit as if ho had appeared A-c.” It seems 
to me a fortiori that a defendant who 
made default and is unable to establish 
‘good cause” is not entitled, as of right 
to intervene in ex parte proceedings 
Reliance lastly is placed on the princi- 
ple "stare decisis.” In this suit, however, 
all that my learned brother did was to 
dismiss an application by defendant 2 to 
set aside an ox-parte order without record- 
ing any reasons for his order 

[f the appeal is to stare decisis or to 
the maximum Omnis innovatio plus novi- 
taie perturbat quam utilitate prodest 
"fivery innovation ocpasiona more harm and 
doraugement of order by its novelty than by 
its abstract utility," 

by long established precedent maintained 
for many years in these Courts a con- 
struction has been placed on O- 9, R. 7 
which is I believe in accordance with the 
views herein expressed and for the reasons 
mentioned in this judgment no reasonable 
grounds appear to me to he established 
for departing from the same Plaintiff’s 
objection is therefore allowed. 

R K, Order accordingly . 
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Teoomal ▼. Dhabamdas 
4s A. I. R. 1929 Sind 49 

Wild, J. 0. and aapcsAND, A. J. C. 

Teoomal Rochaldas and others — Ap- 
plioants. 

V. 

Dharamdas and others — Opposite Par- 
ties. 

Gnril Revn. Applns Nos. 130 and 133 
of 19^6, Decided on 22ad October 1928, 
from the decree of SunalL Cause Court 
Judge. Sliikarpur. 

4* (a| Coitract Act, S. S2 — Composition 
bars credicor's action on original liability 

A oomposibion botwe^a a dobtor and his cro- 
dlbora opiratjs as Babisfacbion ot blio dobbs and 
affords an answer to an action by the credi- 
tors ii})j I ‘■Jib OLiginal liability . Good v. Cheei- 
vz^n, (Irtlll) ^ fj O .ii. IC. B. 'iJl , fjeiuiH v. 
Len,,L'i d. (LdHO) 4‘3 L. J. Ev 308 . A. I. R. 1926 
Mad. i8i and iSmd Riivn, Applii.Gd of l92j, Rel, 
on. [P 49 0 2] 

fb) Provincial Small Cause Courts Act, 
Sch 2, Art. Id — Composition effected bet- 
ween debtor and creditor and trustee ap- 
pointed to collect outstandings — Creditors' 
only rern-^dy against trustee is suit to enforce 
the trust — -Such suit is barred under Art. 18. 

Where a composition is effjctod between a 
debtor and his creditors, and a tnisbeo la ap- 
pointed to collect the oiitstandinga and the 
trust 33 fails to carry out the terms of the deed, 
the only rern idy of the creditors against the 
trustee is to file a suit against him for en- 
forcing tha trust. But such a suit is barred 
by Art. 18 from the cognisance of a Small 
Cause Court. A suit by the creditors on the 
origin il cause of action is incompetent against 
the trustee. [P 49 C 2] 

Srikishindas II Lulla — for Applioants. 
G A. Kikla aaJ Pahlagsing B. Advani 
— for Cppj9ite pirtiea. 

Rupchmnd, A J. C, — These connect- 
ed applicitions have been Qled againt the 
decree passed by tbe learned Small Cause 
Court Ju ge Shikarpur. 

It appears that defendants 1 and 2 
who carried on business as merchants 
were uiable to pay their creditors in 
full. They proposed a composition un- 
der which defendants 3— 6 were appointed 
as trustees to collect the outstandings due 
to defendants L and 2 and to distribute 
the same amongst the creditors. Uniter 
the terms of the deed they were required 
to deposit the moneys recovered by them 
with O'le Parmanand as hanker before dis- 
tribution The deed also provided that 
if the amount distribute! amongst the 
orelitors fell short of 12 annis in the 
rupee the debtor would make good such 
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deficiency. The plaintiffs in these suits 
were parties to the composition. They 
instituted the present suits on the origi- 
nal causes of action and asked for decrees 
tor the full amounts due to them less 
such amounts as had been paid to them 
by defendants 3 — 6. In these plaints 
they stated as follows: 

"The defendiints 3— G have boon joined for 
this reason bhab they have kopb with them- 
selves the moneys realized 'from delendants 1 
and 2’s properby under the agreement through 
Parmanand and have not divided the same 
under the berms thereof. And even otherwise 
the said agreomint has not boon acted upon: 
so that it IS inodacbnal and the defendants 
also have behaved contrary bo the agreement 
and the tmstjos too have, disagreed among 
themselves.” 

The ieirned Judge was of opinion that 
each plaintiff was entitled to a decree in 
full against defendant 1 and was also 
entitled to a decree against defendants 3, 
4 and G limited to the extent of 12 annas 
in the rupee less such amount as had 
been paij to him. Now it is woLl-settled 
that a composition between a debtor and 
his creditors operates as satisfaction of 
tbe debts and affords an answer to an 
action by the creditors upon the original 
liability; Leake on Contracts 6th Edn , 
p. 644 and Good v Cheesman (1); Lewis 
v Leonard (2), V enkaiasitami v. Kote- 
Itngam (3), Kalumal v. Kessomal^ Revn. 
Appln. 63 of 1925. The plaintiffs’ suit as 
against defendants 1 and 2 as based on the 
original ciu^e of action was therefore 
entirely misooncieved. As no relief was 
claimed agiinst them on the basis of the 
compromise and no facts proved to enti- 
tle the plaintiffs to a decree against de- 
fendants L and 2 the learned Judge was in 
error in passing a decree against them. 
So far as the defendants 3-6 are concerned 
they were in the position of trustees. II 
they had failed to carry out the trust or 
if they had moneys in their hands which 
they were required to distribute amongst 
the creditors it was open to any one of 
the plaintiffs to file a suit against them 
for enforcing the trust. But such a suit 
was not cognizable by the Court of Small 
Causes in view of the provisiuns of Cl 
(18), Sch. 2, Provincial Small 
Cause Courts Act. The suits as framed 
against them were equally incompetent 

(1) [L831J 9 L. J (o.B ) K B. 234=2 B. dc Ad- 
328=4 Car. A P. 513. 

(2) [1880] 49 L. J. Ex. 309=28 W. R. 719=^ 
42 L. T. 3il=5 Kx. D. 1G5. 

(3) A. I. R. 192G Mad. 184. 
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50 Sind Hussain v. Emperor 


and outsido tho jurisdiction of the Small 
Cause Court. 

We hold that the suits as framed were 
incompetent and should be dismissed as 
such and that the plaintiffs should bear 
the cost throughout. 

n K, Siiits dismissed. 


A I. R. 1929 Sind 50(1) 

Wild, J. C.. and Aston, A. J C 
V asudevmal — Accused — Applicant 

V. 

Emperoi — Opposite Party 
Criminal Kevn Appln No. 125 of 
1928, Decided on 22nd August 1928, 
from order of Dist. Judgo, Hyderabad, 
(Sind), D/- 19th June 1928 
Criminal P. C.. S. 476-A — Lower Court 
allowing withdrawal of application without 
considering merits — Application is not re- 
jected. 

The word " rojacfcod " in S. 47G-A moans 
rejected after conaidorabion on the morita. 
Where, therefore, the lower Court has merely 
allowed tb-e application to be withdrawn 
without couaideratiou of its menta it oaunob 
be said that the application la for the pur- 
poses of S. 47G-A rejected. [P 50 0 2j 

C M. Lobo — for Applicant 
Partabrai D, Punwam — for tho 
Crown 

Judgment, — This is an application 
which arises from an order passed by 
the learned District Judge of Hyderabad 
calling upon the applicant to show cause 
why he should not be prosecuted for 
offences under Ss. 191, 193 and 209, 
I.P.C. 

It is urged by the applicant’s pleader 
that the District Judge had no jurisdic- 
tion to pass such an order as the al- 
leged offences were committed in the 
Court of the Sub-Judge of Hyderabad. 
It is argued that S. 476-A, Criminal 
F. C., does not apply because a com- 
plaint was made nn' the Court of the 
Sub-Judge of Hyderabad and this ap- 
plication was rejected. 

The facts of the matter* are, however, 
that in the Court of the Sub-Judge 
both parties intimated that they had 
privately settled the matter between 
themselves and it was requested that the 
application to the Court to take action 
should be struck off. The order passed 
by the Sub-Judge was ; 

Application disposed of. ” 

Now we think that the word re- 


jected ” in S. 476“A rtieins rejected after' 
consideration on the merits. S. 476-A| 
gives power to tho superior Court tol 
take action When the lower Court has 
not taken action or when the lower Court 
has not rejecbod an application for taking 
action This seems to show that tho 
superior Court cannot take action when 
either tho lower Court has not taken ac- 
tion or after considering the matter be- 
fore it, has rejected an application that 
action should -bo taken under S. 476,, 
where, however, as here the losvor Court! 
has merely allowed the application to be 
withdrawn without consideration of its 
merits it cannot be said that the applica- 
tion is for the purposes of S 476-A re- 
jected. Moreover, the order appears to 
us to be one of doubtful legality and one 
which W 0 should treat as a nullity as 
the offences were not such as could bo 
compounded. For these reasons we dis- 
miss the application and we would depre- 
cate a custom of applying to this Court 
when it is open to the party to apply to 
the lower Court. In this case the 
learned District Judge who passed the 
order merely asked the applicant to show 
cause and probably had not considered 
the matter about jurisdiction It was 
open to the applicant in the first place 
to go to tho District Judge and put for- 
ward the argu'iients which he has put 
forward before us. 

RK. Application dismissed 


A. 1. R. 1929 Sind 50 (2) 

RUPCHAND AND DeSouza, A. J. Cs. 

Hussain Haji Umar — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn- No. 316 of 1927, Deci- 
ded on 26bh March 1920. 

(a) Bombay Diitrict Muncipal Act (3 of 
1901), S. 151 (1) — Person manufacturing oil 
by machinery without license can be con- 
victed. 

A manufftobory or plaoa of business whero 
maohinory is used for the purpose of oztraob- 
ing oil does involve a risk of fire. A person 
can, bherefore, be oonviobed for manufaeburing 
oil by means of machinery wibhin bhe Muni- 
cipal DIsbriob wibhoub obbaining a license in 
respeob bhereof. [P 51 0 1] 

(b) Bombay District Municipal Act (3 of 
1901), S. ISl — For awarding continuing fine 
it must be proved that accused was continu- 
ing offence after prior conviction — Unless 
such charge is specifically made and finding 
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is given as to number of dayi of continuing 
breach, an order awarding continuing fine is 
unwarranted. 

Bafora a. cotibinuing fiiio ia impoaod for a 
continuing ofEanco it muat bo alloged and 
proved that tho accuaod had continued to uae 
tho promisoa for a specific nuinbor of days aftor 
ins conviction, and that he had no license 
during tlioso days. This charge must bo the 
tiub]'oct of a separata prosecution, and a sepa- 
rate inquiry, lb is only on proof of the charge 
flo laid that the Magistrate is called upon to 
excrcl»e his discretion and to determine what 
would be the proper amount of fine per day 
which tho accused should be made to pay and 
to give a finding as to the number of days for 
which such fine is to be levied. [P 51 C 2J 

Balkishendas II. Lulla — for Applicant. 

G. M. Lobo — for the Crown. 

Rupchand, A J. C — In this case, 
the applicant haa been convicted and 
sentenced to a hue of Ra. 50-0-0 for non- 
complianco with the rulea of the Karachi 
Municipality in ao far that ho had manu- 
factured oil by moana of machinery within 
tho Municipal District without obtaining 
a license in respect thereof and to a 
further fine of Ra. iO-0-0 per day, until 
he obtains a license. He haa now come 
to U9 in revision 

On hia behalf, it haa been contended 
that the bye-law framed under S. 48 (b), 
Sub-Cl. (3), Municipal Act, requiring a 
license waa ultra vires aa the manufac- 
turing of oil by meana of machinery waa 
not a nuisance within the moaning of 
S 151, District Municipal Act. This 
argument loses sight of tho very impor- 
tant worda in Cl. (n) of that section which 
refer not only to a manufactory or place 
of business from which offensive or un- 
wholesome smells arise but also to a 
manufactory or place of business which 
may involve risk of fire. 

We are not prepared to hold that a 
manufactory or place of business where 
machinery is used for the purpose of 
extracting oil does not involve a risk of 
Qre. The legislature has vested the dis- 
cretion in the municipality to decide 
whether any particular manufactory in- 
volves a risk of fire and the exorcise by 
the municipality of such discretion can- 
not be interfered with by the Court un- 
less the Court is satisfied that such dis- 
cretionary powers have been manifestly 
abused. There is no such allegation much 
Less proof in the present case. We think 
thorefore that the applicant has boon 
rightly convicted of the br6lLch of the 
rules requiring him to take out a license. 

The only other question is the legality 
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and propriety of the fines imposed on the 
applicant 

Now the order requiring the applicant 
to pay a continuing line of Rs. 10-0-0 per 
day is on tho face of it bad and unmain- 
tainable It 13 not the failure of the 
applicant to obtain a license, but the 
continued uae by him of the premises 
without a license that is made punisha- 
ble Furthermore, the section clothes tho 
Magistrate with a discretion to impose 
any fine not exceeding Rs. 40 per clay for 
each day the promises are used without a 
license. 

On a plain reading of the section, it is 
abundantly clear that before a fine is 
imposed for a continuing offence it must 
bo alleged and proved that the accused 
had continued to use the premises for a 
specific number of days after his convic- 
tion, and that he had no license during 
those days This cliarge must necessarily 
be the subject of a separate prosecution, 
and a separate inquiry. Et is only on 
proof of the charge so laid that the 
Magistrate ia called upon to exercise his 
discretion and to determine what would 
be the proper amount of fine per day 
which the accused should be made to pay 
and to give a finding as to tho number of 
days for which such fine is to be levied. 
This order is at most a declaratory order 
aa to the proper fine which the applicant 
will be required to pay for a prospective 
offence if he commits one and as such it 
is clearly unwarranted by law 

With regard to the fine of Rs. 50-0-0 
imposed on the applicant, it would again 
appear that this was a test case. Tho 
applicant was not the only person who 
had failed to obtain a license and that 
there had been no previous prosecution 
in respect of the manufactory of oil by 
machinery. Wo are also told that the 
applicant has since paid tho license fee 
for that year. 

Under the peculiar circumstances of 
this case, the learned Public Prosecutor 
has not pressed for a heavy fine. Wo 
accordingly reduce it to Rs. 15-0-0 only. 

The result is that we uphold the oon- 
viebion, bub reduce the fine for the first 
offence from Rs. 50 to Rs. 15 and order 
that the balance of the fine, if paid, should 
be refunded, and we set aside the order 
of fine for the continuing offence and 
order that tho fine, if recovered, should 
likewise be refunded. 

n K. Fine reduced. 


Hussain v. Emfeor (Bupchand, A. J. C.) 
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A. I. R 1929 Sind 52(1) 

Percival, j. 0. and Eupchand, 

A. J.C. 

Jethanand — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn, Appln No 223 of 1928, 
Decided on i7th January 1929, against 
judgment of Bench of Hony Mags., 
Karachi. 

(a) Bombay District Municipalities Act (3 
of 1901), S. 155 — For daily fine, person must 
be first convicted for principal breach and 
aecondly conviction for continuing the same. 

There must first bo a conviction for the 
breach, and a^jain a subsequent conviction for 
continuing the breach from the date of the 
first conviction, before an order can be passed 
indicting a daily fine. A. /. R, 1929 Sind 50, 
Fell. [P 52, C 1] 

(b) Bombay District Municipal Act (3 of 
1901) S. 151 — Applications by accused 
under consideration — Time is not extended. 

The delay caused by the fact that petitions 
made by the accused were under consideratioa 
cannot extend the period of six months allow- 
ed in such cases. [P 52, C 2] 

U B. Chandiramani — for Applicant. 

C, M Lobo — for the Crown. 

Judgment. — This is a revision appli- 
cation against the eonviction and sentence 
passed by a Bench of Honorary Magis- 
trates, Karachi The accused was convic- 
ted for refusing to increase an air-well, as 
directed by the Karachi Municipal Autho- 
rities, under S. 96, Act 3 of 1901 and 
sentenced to pay a fine of Bs. 25 under 
S. 155 of the said .Act, and was further 
warned to oarry out the work before 24th 
October 1928, failing which ho would be 
fined Bs. 5 per day after that day. 

With regard to the second order, it has 
been laid down in Hussain' Haji Umar 
V. Emperor (1), that there must first be 
a conviction for the breach, and again a 
subsequent conviction for oontinuing the 
breach from the date of the first convio- 
tion, before an order can be passed inflic- 
ting a daily fine. 

As regards the first part of order, 
namely, the fine of Bs. 25 under S 155 of 
the Act, objection is taken on the ground 
of limitation. It is pointed out that in 
this case nitice was issued in July 1927, 
and the first sanction was given on 17th 
September 192^ whereas the complriint 
was not Sled till May 1928. The reason 
for the delay was that the applicant had 
made various petitions to the munici- 

(1) A. I. R. 1929 Sind ' 


pality, which were being considered before 
the complaint was filed 

There is no authority, however, for 
holding that the delay caused by such 
petitions can extend the period of six 
months allowed in such cases. 

The objection on the ground of limita- 
tion is therefore valid On this ground 
the conviction and the first part of the 
sentence, namely, the fine of Bs 25, must 
also he set aside. 

The convictions and sentences are ac- 
cordingly set aside and the fi -es, if paid^ 
should be refunded to the applicant. 

R.K. Convictions set aside. 


A. I. R. 1929 Sind 52 (2) 

Eupchand, A J. C. 

Mahomedally Ebrahimjt and others — 
Flaintiifs. 

V. 

Lakhmichand Issardas and others — 
Defendants. 

Original Civil Suit No 626 of 1926, 
Decided on 25th April 1928- 

(a) Mahomedan Law — Waqf. 

A waqf created in favour of objects of 
khairab is void and unenforceable on the 
ground of vagueness and uncertainty 75 P. R. 
1907 and Sidtk Hnnsem v. liaji Sulleman 
Abdul Wahidf Bom. Suit Nn, G04 o/ 1902 Appr,; 
A. 1. R. 1929 Bi m. 127 Rel. on. [P 55, C 1] 

(b) Musialman Waqf Validating Act (3 of 
1913) — Act has no retrospective effect. 

The Act has no retrospective ofioct and can- 
not bo construed as validating deeds executed 
before its date: A, I. R. 1922 P. C, 107, Rel. on, 

LP 54, C 2] 

(c) Musaalman Waqf Validating Act (3 of 
1913), S. 2, Cl. (1)— Definition of 'Waqf it 
given for the purposes of the Act. 

The definition of waqf is given for the pur~ 
poses of the Aot. The Act does not purport to 
deal with the validity or otherwise of waqfs for 
objects which are indefinite and uncertain but 
declares that certain waqfs for the mainten' 
anco and support of the waqif, his family and 
descendants shall, under' certain oircum- 
sbances, bo treated as valid. [P 53, G 1] 

G A. Kikla — for Plaintiffs. 

Kimatrai Bhojraj, Issardas Ondha^ 
ram, Tahilram Maniram and Nadirahah 
Naoroji^ for Defendants. 

Judgment.- The facts giving rise to 
this case are somewhat as follows: 

One Ehrahimji, a Borah Mahomedan, 
resident of Karachi died in the year 1909, 
leaving behind him a widow Rahmathai 
and seven sons— plaintiff 1, one Alihhoy 
since deceased and defendants 6 to 9. 
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He had also aaother soa Abdul Hoosein 
who predeceased him whose sou is de- 
fendant) 4. 

By his will he bequeathed the pro- 
perty in suit to Rihmatbai. She diei in 
19 L4 and by her will dated 29th June 
19 L2, which is duly registered, she ap- 
pointed defeiiants 5 to 9 as trustees of 
the property and bequeithed it for 

khdiroiti’' purposes. The relevant clause 
in tiie will reads: 

*'ClauBe 7 — 1 wish and direct that my said 
eons shall get the above-mentioned property 
transferred m my name in the Government ro- 
oords and they are and shall be at liberty to 
let the said property from time to time, to re- 
cover the rent thereof, to file suits in tho 
proper Courts against the tenants for receiving 
rent or possossion or to do any other thing 
from time to time that may have to bo done. 
From tho income of rent thereof, they shall 
deduct the expenditure on repairs, etc., and 
pay up the taxes, etc., and the balance money 
shall be utilised m "khairati" purposes in my 
name as my aforesaid sons deem fit." 

It is Biiid that after her deith her heirs 
executed an agreement, which is not re- 
gistered and boars no date agreeing to give 
effect to the will of Ralimatbai Tho 
property in suit is tho family residential 
house of Ebrahimji and continues to bo 
occupied by his sons other than plain- 
tiff I, who appears to have been living 
and trading separately from his other 
brothers both before and after the death 
of his father. In 1918 the deceased Ali- 
bhoy and defendants 4 to 9 created a 
mortgage on the property in favour of 
defendant 1. In 1924 they submitted to 
an award in respect of tho mortgage 
which was made rule of the Court in 
Judicial Miscellaneous No 382 of 1924. 

On 4th August 1926, the property was 
sold in proceedings taken to enforce the 
award and purchased for Rs, 15,200 by 
defendant 2. 

On 12th August 1926, plaintiff 1 and 
his son plaintiff 2 instituted tho present 
suit under S. 92, Civil P. C , after obtain- 
ing the necessary sanction of the Col- 
lector of Karachi for a declaration that 
the property was dedicated to khairati" 
works, i. e., charitable purposes, and that 
tho mortgagors had, therefore, no saleable 
interests therein and for a soheme being 
prepared for the due administration of 
tho trust. 

The chief ooiitosting parties are the 
plaintiffs, on the one hand, and defen- 
dant 1, on the other 

The auction-purchaser, defendant 2 in 
the ease, is indifferent about the result 


of this litigation, as he has applied for 
setting aside the sale in the connected 
execution proceedings on the ground that 
the mortgiigors had no saleable interest 
in tho property and has obtained an order 
for the purchase-money being deposited 
in a Bank ponding tho disposal of this 
suit. 

The main point in tho case is as to tho 
validity of the trust created by tho de- 
ceased in favour of tho objects of khairat 
which are loft to be determined by the 
trustees. If such a trust is void and un- 
enforceable under the Anglo- Mahomedan 
Law as administered by our Courts, there 
is an end of the whole case and in that 
event there will bo no need for considera- 
tion of the other points in issue 1 have, 
thoroForo, hoard tho parties on this issue 
as a preliminary legal issue Now, it is, 
no doubt, open to a Mussulman whether 
ho be a Sunni or a Shia to create a waqf 
by his will provided tho property which 
is tho subject of tho waqf does not exceed 
one-third in value of his whole estate- 
Baker AH Khan v Anjuman Ara Begam 
(l) and that where tlie sul^ject of tho 
waqf exceeds one-Lhird in value of his 
property, it may, under certain circum- 
stances, be rendered valid by tho consent 
of his heirs. It will also not bo seriously 
disputed that a waqf in favour of khairat 
is treated as lawful in ancient texts on 
Mahomedan Law, and is one which it 
was obligitory for tho Qazi to give effect 
to In Chap 10 of Ameer All’s Maho- 
medan Law, Vol 1, p. 273, (Edn. 4) which 
deals wit lithe Nowkoof Alaihim or tho 
objects of a waqf, tho learned commenta- 
tor has said; 

"According to all the Schools oE Mussalman 
Law, a waqE may bo created foe the benefit of 
any person or class oE persons, or for any ob- 
ject of piety or ^harity The 

words 'piety' and 'charity' have a much wider 
signification in Mussalman Law and religion 
than in any other system. Khair, birr, iksan, 
etc., include every purpose which is recog- 
nized as good or pious under the Mussal- 
man religion and the Mussalman Law, and 
the test of what is ' good ' or ' pious ' or 
'charitable' is the approval of the Almighty. 
Every 'good purpose’ (wajah-ul-khair) which 
God approves, or by which approach (kurbat) 
is attaiued to the Deity, is a fitting purpose for 
a valid and lawful waqf or dedication." 

lb is, therefore, abundantly clear from 
this passage that a waqf in favour of 
khair is uot limited to the specific objects 
of charity recognized in the coiAtempla- 

(1) [19(6] 25 All. 236=30 I. A. 94=8 Sar. 

397 (P.O,). 
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tion of the English decisions, and that it 
includes many more objects than those 
falling within the ambit of the expres- 
sion “dharam” which finds place in Hindu 
wills and which is said to mean "chari- 
table, religious or philanthropic pur- 
poses." 

In Ranchordas Vandravandas v. 
Varvatihai (2) a devise to dharam was 
held to bo void on the ground of uncer- 
tainty, and in delivering the judgment of 
their Lordships of the Privy Council, Sir 
Richard Couch said: 

“It IB not necessary for their Lordships to 
refer particularly to the fcases in the Indian 
Courts, whore it has been hold that a doviso or 
bequest for dharam is void for vagueness and 
uncertainty. They begin at an early period 
both in Bombay and Calcutta, and according 
to the judgment of the appeal Court, arc 
numerous. The reasons for the decisions of 
the English Courts upon devises or bequests of 
a similar nature are stated by Lord Eldon in 
his judgment in tho leading case of Morlce v. 
Bishop of Durham (3). He says (10 Vos. 530); 
'As it IS a maxim that the execution of a trust 
shall be under the control of tho Court, it 
must be of such a nature that it can be under 
that control so that tho administration of it 
be reviewed by the Court, or if the trustee dies 
the Court itself can execute the trust — a trust, 
therefore, which in caso ot maladministra- 
tion could be reformed and a due administra- 
tion directed, and then, unless tho subject and 
objects can be ascertained upon principles 
familiar in other cases it must be decided 
that the Court can neither reform malad- 
ministration nor direct a duo adminis- 
tration' Lindly, L. J., refers to this judg- 
ment and says [In re Macduff (i)]. ‘That 
IS tho principle of that caso and has been 
enunciated or repeated from time to time.’ lii 
the latter case the words of the bequest were 
'purpose, charitable or philanthropic.' la 
Wilson’s Dictionary 'dharam' is defined to bo 
law, virtue, legal or moral duty, and the 
language of Lord Eldon applies as strongly, if 
not more so, to dharam as to tho words used 
in the English cases. The objects which oan 
be considered to bs meant by that word are too 
vague and uncertain for tho 1l.dmiuiBtration of 
thorn to be under any control. ’’ 

These observations apply with greater 
force to a waqE caeatod in favour of 
khairat, that is to say, in favaur of all 
good purposes whatsoever be their nature 
and where such good purposes are not 
specified but left for determination by the 
trustees. 

It is argued that the principle in tho 
Bishop of Durham's caso (3) should not 
apply to a waqf by a Mussalman which 

(2) [1899] 23 Bom. 725=26 I. A. 71=1 Bom- 

L. R. 607=7 3ar. 543 (P.C.). 

(3) [1804] 9 Vea. 399=10 Vca. 522. 

(4) [1896] 2 Ch. 451=65 L.7. Ch. 700=45 W. 

R. 154=74 L. T. 706. 


conforms to the ancient text and that tho- 
Judge who takes the place of the Qazi is 
equally bound to give effect to it, how- 
ever indefinite and uncertain waqf may 
bo according to English precedents. It 
is further argued that the Mussalman 
WaqfValidatiug'Act 6 of 1913, gives statu- 
tory recognition to all- waqfs which are 
recognized by the Mussalman Law as reli- 
gious, pious or charitable, that the doubt 
if any, which existed as to tho validity 
of waqfs for purposes of khair is removed 
by this Act and that all such waqfs 
should, therefore, bo given effect to. 

The first line of argument is based on 
the observations made in that behalf in 
Ameer Ali's Muhammadan Law, Vol. I, 
p 414, 4th Edition, and in Tyabji’s 
Muhammadan Law, p. 596, Edn 2. With 
all respect, I prefer to accept and follow 
the view of Sir Roland Wilson in his 
notes to para. 322 at p. 345 (Edition of 
1920), whore the learned commentator 
has said: 

“The assertion in Ameer All’s Muhammadan 
Law, Vol. 1 p. 325, that tho principle laid 
down in Morice v. Bishop of Durham (3) is not 
applicable to trusts or consecrations under 
that law, Boems to be founded on a misap- 
prohension of the principle, which, when 
rightly understood, is seen to bo involved in 
tho very nature of civil jurisdiction. To con- 
stiuo a trust 'for good purposes unspecified’ aS' 
exempting the trustee from all judicial control 
would be in effect to construe it as no trust 
at all, but a beneficial bequest tn him per- 
sonally; on tho other hand, to construe it, 
with tho learned author, as empowering “ tho 
Hakim ” to frame a scheme at his own dis- 
cretion, is to confer upon the officer so des- 
ignated a function which is not judicial but 
administrative, it is to make tho so-called 
waqf in effect, a bequest to tho State — only 
that the State is to estimate the goodness of 
different purposes by a Mahomadan stan- 
dard. If this IS realty Mahomadan Law, 
it is outside the province of that law in 
British India." 

With regard to the second line of argu- 
ment, it is sufficient to observe that the 
Mussalman Waqf Validating Act has no 
retropective effect and canuot, in tho words 
of their Lordships of tho Privy Council 
in Khajeh Sulehman Quadir v. Salimul- 
lah Bahadur (5), “ bo construed a vali- 
dating deeds executed before its date. 

As the will in issue was executed ii> 
1912, it is not necessary for me to dis- 
cuss the effect of S 2, Cl. (1), of that 
Act which reads as follows: 

" " Waqf " means the permanent dedica- 
tion by a person professing the Mussalman 


(5) A. I. R. 1922 F. 0. 107=49 Cal. 820=40> 
I. A. 153 (P.G.). 
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faifeh of any property for any purpose reoog- 
nizod by the Mussalman Law as religious, 
pious or oharitable.” 

It is sufficient for me to observe that 
the definition of “ waqf " is given for the 
purpose of that Act, and that that Act 
does not purport to deal with the validity 
or otherwise of waqfs for objects which 
are indoHnite or uncertain, but declares 
that certain waqfs for tbo maintenance 
and ijupporb of the waqif, his family and 
descendants shall, under certain circum- 
stances, be treated as valid. 

Trusts created in favour of khairat have 
been held to be void for uncertainty by 
the Punjab Chief Court in Sahab-ud-Din 
v. Sohan Lai (6) and by the Bombay 
High Court in Sidik Iloosein v. Hajt 
Sulleman Abdul Wahid. Suit No 604 of 
1902 in the latter case Batty, J , has 
said on this point as follows: 

" With referonce to Cl. 30 it is, for the plain- 
tiffs and defendants G and 7, contended that 
the phrase *' some good chanties which la 
in the vernacnlar expressed by the word 

khairat ” is so vague and uncertain as to 
include such purposes as would fall under 
the expression “ dharam " which in respect 
of Hindu wills has been hold too general and 
indefinite for the Court to enforce Vundra- 
vandas Piirshota^ndas v. Cursondaa Oovindji 
n). The Chief luterprotor has given the Dic- 
tionary meaning of the phrase which appears 
to extend to “ good works ” generally being 
derived from " khair " excellent or good. 
For defendant 9 it is suggested that the tes- 
tator’s own enumeration of the specific chan- 
ties which are to derive benefit from previ- 
ously mentioned bequests defined the mean- 
ing of the phrases as used by him. But those 
bequests at most afford illustrations of some 
of the characteristics caused by the phrase, 
and cannot bo taken as furnishing an exhaus- 
tive definition. Moreover, Cl. 18 apparently 
included in the same category a bequest 
which whether for the spiritual benefit of the 
testator or purely commemoration, could 
hardly bo regarded as " charitable.” I think 
the word " khairat ” might, and probably 
was intended to include good works which 
might conduce to the credit of the testator by 
reason of some meritorious character in them 
uiiconneetod with any secular benefit to 
others,” 

This judgment has boon referrod to 
with approval by Crump, J , in the caso 
of Mariambai v. Fatmabai (8) which 
recently has been decided and has up to 
now only appeared in the ' Times of 
India." The parties in the case of 
Mariambai v. Fatmabai{S) wore Borahs, 

(6) [1907] 75 P. R. 1907=139 P. W. R 
1907=169 P. L. R. 1908. 

(7) [1897] 21 Bora. 616. 

(6) A. I. R. 1929 Bom. 127. 
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and belonged to same community as the 
testatrix in the present case. 

I hold that the bequest in question is 
invalid for want of certainty, and that, 
therefore, this suit fails in limine and is 
dismissed The plaintiffs to boar costs of 
defendants 1 and 2. Separate sets of 
costs to be taxed. Other defendants to 
bear their own costs. 

I may, however, note that in course 
of his arguments, Mr. Tahilram conten- 
ded that ho should be permitted to lead 
evidence that the word " khair ” among 
Borahs refers tto the giving of feasts to 
the jamayat. I have refused to allow 
this evidence to bo led, as in the first 
place, the case as laid contains no such 
averment, and, in the second place, the 
will 13 written by a Hindu petition- 
writer who appears to have used the 
expression in the sense in which it is 
generally understood, and lastly, that 
though giving feasts to jamayat may be 
one of the objects of the alleged charity, 
it could not have been the sole object of 
the testatrix as is clear from the words 
which follow vesting the discretion in 
the trustees to apply the money to such 
“ khairat " as they deemed fit. 

S L./R.K. Suit dismissed. 
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Percival, j C. and Rupchand 
A J. C 

U ttamohand Brijlal — Applicants, 
v. 

Balmolcand S L. — Opponents. 

Civil Revn. No 111 of 1926, Decided 
on 26th September 1927, against order 
of Tyabji, A J. C., D/- 13th August 1926, 
reported in il I. B 1927 Sind 177. 

(a) Arbitration Act (9 of 1899), S. 9^ 
Arbitrator appointed lole arbitrator under 
S. 9 (b) — He refusing to act — Procedure 
to be applied is not that in S. 8 (1) (b) but 
procedure in S. 9 only will be repeated — 
Arbitration Act (9 of 1899), S. 8 (1) (b). 

Whore an arbitrator appointed by ono party 
i.s mado sole arbitrator under S. 0, the other 
party having refused to appoint its own, bub 
ho afterwards refuses to act, the procedure to 
be followed is not that laid down in 9. 8 (1) 
(b) ; but that in S. 9 will bo repeated and tho 
party, who appointed tho arbitrator, who be- 
came tho solo arbitrator, may appoint a fresh 
arbitrator after giving notice to the other side ; 
43 Bom. 809, Rel. on. [P 56 G 2] 

(b) Arbitration^Clauie in contract — Suit 
on contract brought within lime — Defen- 
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daol, however, relying on cleuie to refer in 
that contract and getting suit atayed — It ia 
immaterial if reference ia made beyond 
period of limitation. 

Whare on tho basis of contraob, whioh oou" 
tamed a clause to refer disputes co arbitration, 
the plaintiR sued and hia suit was within 
time, but the defondant relying on the clause 
to refer, ^ot the suit stayed and the matter was 
referred to arbitration, it is imiuatcrial if the 
reference itself was made after the statutory 
period, the suit being within time. [P 57 G 1] 

(c) Contract Act, S. 28, Eacep. 1 — Agree” 
ment to refer falling within scope of 
Excep. 1 — No question of limitation arises. 

Per Rjipchand, A. J. C.— Where the agree- 
ment between the parties to refer to arbitra- 
tion falls within the four corners of Excep. 1 
to S. 28, no question of limitation can over 
arise, for, in that case, the claimant has no 
cause of action for instituting a suit so long 
as his damages have uot bean ascertained by 
recourse to arbitration : Cayzer, Irvine & Co. 
Ltd. V. Board oj Trade, (1927) 1 K. B. 269. Rel.- 
on. [P57G2, PSaCl] 

(d) Arbitration — Clause in contract pro- 
viding reference to arbitration but not bar- 
ring suit to enforce claim — Claim not en- 
forced either by suit or arbitration during 
limitation period — There subsists no dispute 
under contract to be enforced by arbitra- 
tion. 

Per Rupchand, -4. J. C. — Whore a contract 
provides for a reference to arbitration of dis- 
putes arising out of the contract and doss 
not purport to bar tho right of a party to en- 
force his claim in Court before he has ob- 
tained an award lu respect thereof, but the 
claim is not enforced within time either by 
suit or arbitration, there subsists no dispute 
between parties under the contract which may 
be enforced by arbitration : A. I. R. 1926 Sind 
209, Foil.) Hirji Mulji v. Cheong Yae Steam- 
ship Co., (1026) A. C. 497, Re/. [P 58 C 1] 

Kundanmal Dayaram — for Applicants. 

E. V. Castellino — for Opponents. 

Percival, J. C . — This is a revision 
application against the order of Mr. 
Tyabji, A. J. C., directing that the award 
in the case shoald be filed. The facts of 
the case briefly, so far as they only refer to 
this application, are that there were three 
appointments mado of an arbitrator. Bes- 
pondents 1 (now opponents) first ap- 
pointed Mr. Statham, arbitrator and they 
gave notice accordingly under S. 9 (b), 
Arbitration Act, to the other side, 
that is, to respondents 2 Respondents 2 
failed to appoint their arbitrator, and 
Mr Statham became sole arbitrator, but 
afterwards refused to act. The same pro- 
cedure was adopted in respect of Mr. Penn 
Simkins, and he also refused to act as 
arbitrator. Finally the same course was 
a second time adopted in the case of 
Mr. Statham. On this occasion Mr. Sta- 
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tham acted as a sole arbitrator, and made 
the award which la now under con- 
sideration. 

The record also shows that respon- 
dents 1 filed a suit within three years of 
the date of tho claim, which suit was 
admittedly in time. After the suit had 
proceeded for two years respondents 2 
relied on the arbitration clause and had 
the suit stayed ; and the suit was still 
pending when the order was passed by 
Mr Tyabji. 

The two points raised in this applica- 
tion are, firstly, that the procedure ad- 
opted for tho appointment of tho arbit- 
rator was not correct, and that the arbit- 
ration was, therefore, invalid ; and, 
secondly, that the reference to the arbit- 
ration was made too late, and that the 
claim is, therefore, time barred. 

On the first point, the question de- 
pends on Ss. 8 and 9, Arbitration Act. 
It is urgued on behalf of the present ap- 
plicant that S 8 (b) applies in this case, 
because, when a sole arbitrator has once 
been appointed under S. 9, then you have 
to turn back to S 8 to see what proce- 
dure is to be adopted in case the sole 
arbitrator refuses to act. I am, however, 
unable to accede to this argument, be- 
cause, in S 8 of the Act, it is provided 
that, if the arbitrator neglects or refuses 
to act, any party may serve the other 
parties or tho arbitrators, as the case 
may be, with a written notice to concur 
in appointing an arbitrator umpire, or 
third arbitrator I think that this makes 
it clear that S. 8 (1) (b) cannot refer to 
such a case as is dealt with in S. 9 where 
the submission provides for reference to 
two arbitrators, one to be appointed by 
each party. This view of the law, it ap- 
pears, was approved in Oopalji Kuverji 
V. Morarji Jeram Naranji (l), at p 830. 
Where it was stated that S. 9 applies 
only to joint appointment by consent. 

Wo come back, therefore, to the posi- 
tion that the procedure to be adopted is 
that laid down in S. 9. In respect of 
S. 9, it is argued by the learned pleader 
for the applicant that that section does 
not state what is to be done in case the 
person who becomes a sole arbitrator re- 
fuses to act. I think, however, that, 
when Cls. (a) and (b), S 9 are read 
together, it may fairly be inferred that 
the party who appointed the arbitrator, 

(1) ri919] 49 Bom. 809=-50 I. 0. 411=321 
Bom, L, B. 309. 
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who became a sole arbitrator, may ap- 
point a fresh arbitrator, after giving fresh 
notice to the other side. That is to say 
the precedure provided by S. 9 is to be 
repeated, and that is exactly what was 
done in this case For these reasons, the 
objection based on Ss. 8 and 9, Arbitra- 
tion Act does not appear to be valid. 

Turning to the objection on the ground 
of linl'itation it is argued that the claim 
is time barred because reference to arbit- 
ration was made (it is contended) three 
years after the claim became due. It 
appears to mo, however, that it is not 
necessary to go into the question whe- 
ther the reference to arbitration was made 
after the requisite time or not. All that 
we have to consider hero is whether the 
suit was filed wibliin the requisite period 
of limitation. Hero there is no doubt 
that the suit was so filed, and it was 
respondent 2 who relied on the arbitra- 
tion clause and had the suit stayed 

I do not propose to go into other points 
connected with the question of limita- 
tion. ft appears to me that the claim 
cannot be held to be time barred because 
the suit was filed within a requisite 
period of limitation. The application is, 
accordingly, dismissed with costs. 

Rupchand, A J. C — 1 concur The 
submission clause in the contract in dis- 
pute provides for the appointment of two 
arbitrators one by each party and con- 
tains no machinery for compelling one of 
the parties to the submission to make an 
appointment on behalf of the other. 

It, therefore, falls clearly within the 
purview of S 9, Arbitration Act, which 
supplements the requisite machinery for 
enforcement of an agreement to submit 
disputes to arbitration of that nature. I 
can find nothing in S. 9 to suggest that 
the same machinery may not bo invoked 
over again and the whole procedure gone 
through from the beginni^ig to the end if 
on account of any unforeseen circumstance 
the nominee of one of the parties who is 
appointed as Ihe sole arbitrator under the 
provisions of Cl (b) of that section re- 
fuses or neglects to act. The repetition 
of the procedure laid down by the section, 
on a refusal or neglect of the sole arbit- 
rator so appointed, affords a fresh opport- 
unity to the party who has made default 
in the first instance to reconsider his 
position and to appoint if ho so wishes 


his own nominee when he is called upon 
to do so again. 

Now, if Cls. (a) and (b), S. 8, Arbit- 
ration Act, -are carefully analyzed they 
clearly show that neither of them applies 
to a submission which provides for the 
appointment of two arbitrators one by 
each party. Cl (a) clearly contemplates 
a submission to a single arbitrator from 
its very inception and does not apply to 
a submission which provides for more 
than one arbitrator acting in the matter 
at any time. Cl (b) which follows Cl. (a) 
deals with appointment of a substitute 
and prima facie refers to the substitute 
of a sole arbitrator appointed under a 
submission of the nature contemplated 
by Cl (a), that is to say, a sole arbitrator 
appointed in pursuance of a submission 
which does not contemplate the appoint- 
ment of more than one arbitrator in any 
event. The words ‘‘the parties do not 
supply the vacancy” in that clause as 
also the words “concur in the appoint- 
ment of an arbitrator” used in the latter 
part of that section indicate beyond doubt 
that the submisoion is one which 
requires the parties themselves to concur 
in the appointment of a sole arbitrator. 

Our attention has not been drawn to 
any decided case in which a different 
view has been taken. On the contrary 
the case reported as GopaJji Kuverji v. 
Moray i Jeram Naranji (l) supports the 
view that Cls. (a) and (b), S 8, refer to 
submissions which provide for the ap- 
pointment of a single arbitrator. The 
first ground, therefore, fails. 

In dealing with the second objection 
the learned Additional Judicial Commis- 
sioner has proceeded on the broad ground 
that the Limitation Act does not apply 
to settlement of disputes by arbitration 
and, therefore, it is open in every case 
to a party to enforce the submission 
clause, notwithstanding the fact, that 
the claim in dispute is statute-barred on 
the date on which he claims to refer the 
dispute to arbitration. With all respect 
I am unable to accept this broad pro- 
position of law. Where the agreement 
between the parlies falls within the four 
corners of Exception I to S. 28, Contract 
Act, which exception is based upon the 
ruling in Scott v. Avery (2), no question 
of limitation can ever arise, for, in that 
case the claimant has n o cause of acti on 

(2) [18^] 5 H. L. 0. Bll=25 L. J. Ex. 303 
1 W. R. 746=2 Jar. (N. 3.) 815. 
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for iDstitutiog a suit bo long as his 
damages have not been ascertained by 
recourse to arbibrabion. In such a case 
no question of limitation arises and the 
observabion of the learned Additional 
Judicial Commissioner would indubitably 
apply. As an aubhority for thab proposi- 
tion reference may be made to bho case 
of Cayzer^ Irvine & Co. hid. v. Board 
of Trade (3). 

Bub differenb considerations apply to 
Ian ordinary submission clause contained 
in a commercial contract which provides 
for a reference to arbitration of dis- 
putes arising out of the contract and 
does not purport to bar the right of a 
parby to enforce his claim in Court before 
ho has obtained an award in respect 
thereof. In that case a cause of action 
limmediately arises to the aggrieved party 
land if he wishes to onlorce his claim be 
Ishould be vigilant. He may take early 
jsteps either to enforce his claim by 
'arbitration or by a regular suit. If he 
isleeps over his right for over the statu- 
ifcory period prescribed for tho institution 
!of his suit he is liable to be defeated by 
{the plea that as his claim is barred by 
ilimitation and as no suit is maintaina- 
jble in respect thereof there is no subsisb- 
jing dispute under or arising out of the 
contract which may bo enforced by arbi- 
jbration. This was the view taken by me 
lin In the matter of tho Arbitration 
Act (4). 

As observed by Lord Sumner in Ilirji 
Mulji V. Cheong Vue Steamshij) Co, (5), 
the jurisdiction of an arbitrator depends 
on the question whether or not there was 
any submission, and that again on tho 
question whether, at the time when it 
purported to bo submitted to him, there 
was a dispute subsisting between tho 
parties under the contract I think it 
goes without saying thab if thore is no 
dispute subsisting between tho parties 
under tho contract there can be no ref- 
erence to arbitration in pursuance of the 
submission clause contained in such con- 
tract. Where a party is called upon to 
nominate his arbitrator after the expiry 
of tho period of limitation and raises the 
plea that he is not prepared to go to 
arbitration as the claim is timobarred 
it is difficult to see how such a plea can 

(3) [1927] 1 K. B. 269. 

(4) A. I. R. 192G Sind 209=19 S. L. R.. 24. 

(5) [1926] A. 0.497=95 L. J. P. 0. 121=81 
Com. Gag. 199=184 L. T, 737. 


be said to arise out of the contract which 
may be adjudicated upon by the arbi* 
trator. His refusal to do so would, 
therefore, give no right to the opposite 
party io nominate an arbitrator on be- 
half of his opponent or 'to nominate his 
arbitrator as the sole arbitrator to settle 
such disputes. From this point of view 
no question arises as to the applicability 
of the , Limitation Act to arbitrations. 
And there is no occasion, therefore, to 
consider ’whether the case of In re 
Astley & Tyldesley Coal Co. and The 
Tyldesley Coal Co (6), which held that 
an arbitrator was bound to give etfect to 
the plea of the statute of limitation if it 
was raised before him as a defence, was 
rightly decided or not That point has 
been left undetermined in tho more re- 
cent case of Hirji Mulji v. Cheong Vue 
Steamship Co. (5) referred to above, and 
may be dealt with when a proper case for 
its consideration arises. So far as the 
facts of this case are concerned the se- 
oond objection is easily disposed of on a 
much narrower ground. Tho opponents* 
claim was not barred by the statute As 
a matter of fact, they had already insti- 
tuted .the suit. It was stayed under 
S. 19, Arbitration Act, and could easily 
be revived again by leave of the Court 
in tho event of the arbitration proving 
infruebuous. It was also not open to tho 
applicant to approbate and reprobate. It 
was ho who had asked for arbitration. 
Further more the application which was- 
in writing contained a clear acknowledg- 
ment of the liability of tho applicant to 
pay such amount as was found due by 
tho arbitrators and revived tho period 'of 
limitation. Tho second pica was, there- 
fore, without any foundation whatsoever 
and was one which should never have 
been raised. The application will, there- 
fore, stand dismissed with costs. 

S N /r K. Revision dismissed, 

[1893] 68L. J7g^ 0. 252=15 T. L. R. 

154=80 L. T:116. 
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Bqpchand a J. 0. 

Shaw Wallace and Co. — Respondents 1 
V. 

Ourbuxsing Beshensing — Respondouta 

2 . 

Miso. Case No. 275 of 1927, Decided oi> 
22ad December 1927. 
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(■) Arbitration — Buyer and eeller — Con* 
tract providing appointment of arbitrator by 
one party for the other after seven days from 
despatch of notice — Notice not delivered to 
other party for a fortnight — Sufficient cause 
for not enforcing terms of clause not shown 
— Terms must be enforced. 

Wheio according to the torma of the indent 
tho aaven days, after which the other party 
should havo power to appoint an arbitrator on 
behalf of the defaulting party, were to count 
not fr|im the date of the receipt of tho notice, 
but from the date of its postiug; but the notice 
was actually delivorod to tho defaulting party 
after a fortnight and no sulTiciont ground had 
been urged why these provisions of reducing 
tho period of notice to seven days from tho 
date of despatch and agreed to by tho parties 
with open eyes should nob be given effect to. 

Ueld : that the objection by the defaulting 
party to tho appointment of arbitrator on 
their behalf by the other party on that ground 
must fail. [P 50 G 2 , P GO 0 1] 

(b) Contract Act, S. 52 — Party desiring 
to enforce submission clause must specify 
nature of dispute and nominate his arbitra- 
tor first — Arbitration Act, S. 9. 

Where a party inteudod to enforced tho clause 
providing submission of disputes to arbitra- 
tion, ho should in tho first lustanco perform 
his own part of the contract for tho proper and 
expeditious disposal of the arbitration pro- 
coodiugs. He should, therefore, nob only 
flpacify tho nature of tho disputes which aro bo 
be referred but also intimate to tho opposite 
party the name of the arbitrator selocted by 
him so as to enable tho opponent bo choose an- 
other person as his nominco. [P 60 C 2] 

Whore according to tho terms of the indent 
between sellers and buyers, there was no ex- 
press provision that in case of failure by one 
party to appoint its arbitrator, the other party 
could appuiut both arbitrators at once. 

Jleld . that the party desiring to enforce tho 
submission clause ought to nominate his own 
arbitrator first and if both arbitrators are ap- 
pointed at once, the award is liable to be set 
aside : A. I. 1921 Mad. 58. Did. , Muir v. 
City of Glasgow Bank, (1879) 4 A. C. 337 ; and 
Burton v. English, (1881) 53 L. J. Q. B. 133, 
Bel. on. [P GO 0 2] 

Tahilram Maniram — for Rospondenfca 1. 
P. S. Shahani — for Eeapondents 2. 
Judgment. — These are objections to 
an award filed under the Indian Arbitra- 
tion Act, Tho disputes between tho par- 
ties arose out of au ordinary commercial 
contract for sale by respondents 1 t 9 res- 
pondents 2 of sugar. 

On 9th June 1927, respondents 1 sent 
a notioe to respondents 2 calling upon 
them to appoint an arbitrator within 
seven days of the date of tho notice for 
the purpose of settling their claim arising 
out of the resale of sugar which was not 
taken delivery of, notice was actually 
delivered to respondents 2 on 25th Juno 
1927. 


On 21st June 1927, respondents 1 sent 
a further notice to respondents 2 intima- 
ting to them that as tho requisition made- 
by them in their first notice was not 
complied with they had appointed Mr. 
Gilks as arbitrator on behalf of respon* 
dents 2 and had also appointed Mr. Gra- 
ham as arbitrator on their behalf. 

Notwithstanding the protest by res- 
pondents 2 that tho appointment was in- 
valid and intimation being given by them 
that Mr. Clayton would act as their arbi- 
trator, Messrs. Graham and Gilks pro- 
ceeded with arbitration and passed an- 
award, which is now cl^allenged on two- 
grounds : first, that the appointment of 
Mr. Gilks on behalf of respondents 2“ 
before the expiry of seven days after th& 
receipt of the nobico to them, was bad in 
law and secondly, that the notice calling 
upon them to appoint their arbitrator 
was also bad as it did not contain the 
name of the person who was to act as 
arbitrator on behalf of respondents 1. 

Now tho ‘material clauses of the indent 
which have a bearing upon these objec- 
tions are Cls. 10 and 15 They run as- 
follows : — 

Clause 10 : 

"All lotitiera and noticoa given to the buyer.‘^ 
by tho BellerH m couuexion with thiR contract 
may bo ROiit by prepaid post letters and ad- 
dressed to tho buyors at Amritsar, which the 
buyers hereby admit to bo their address, and 
nil notices so sent shall be considered to be 
served on the buyors at tho time same ought to 
have been delivered in duo course of post by 
tho Post Offico, otc." 

Clause 15 : 

"Disputes of whatever naturn arising out of 
this contract. . . . shall be referred to the arbi- 
tration of two European merchants, residing 
in Karachi . , . One to bo appointed by eacia 
party. If either party fail to nominate thoir 
arbitrator within seven days after notice call- 
ing upon thorn to appoint an arbitrator has 
boon seat to them by registered post, tho other 
party shall havo power to appoint an arbitrator 
on behalf of the defaulting party. Should the 
two arbitrators bo unable to agree, they shall 
refer the case to an umpire, who shall also be 
a European merchant, residing in Karachi." 

It would appear from these clauses that 
the parties havo provided in explicit and 
unequivocal terms that seven days were 
to count not from tho date of the receipt! 
of the notice, but from the date of its| 
posting The underlying object of these* 
provisions is clear They are intended to, 
prevent parties, particularly those living 
in different places, from delaying the per- 
formance of their part of the contract, and 
in the event of its breach, of delaying,. 
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likewise, the sebtlement ol disputes by 
arbitration and payment, of the amount 
so found due, by the simple process of 
evading service of notices sent to them by 
post as appears to have been done in the 
present ciso. The registered cover in 
question was indubitably sent to the pro- 
per address as suggested by respondents 
2. In the ordinary course of events it 
should have been delivered within two 
days of its despatch It was admittedly 
,not delivered to them for a fortnight. 
The cause of inordinate delay may well be 
surmised 

No suflicieot ground has been urged 
why these provisions of reducing the 
period of notice to seven days from the 
date of despatch and agreed to by the par- 
ties with open eyes should not bo given 
effect to. 

The first objection, therefore, fails. 

The second objection, 'however, stands 
on a firmer footing. The submission 
clause empowers each party to the con- 
tract to nomitate an arbitrator on behalf 
of his opponent in the event of default 
but is silent as to the order in which each 
party is required to perform the recipro- 
cal promise of nominating an arbitrator 
on his own behalf On behalf of respon- 
dents 1 it is oontendecl that it was open 
to them to nominate their own arbitrator 
at any time whatsoever and that they 
were quite in order in nominating both 
their own arbitrator and the arbitrator 
on behalf of respondontB 2 at one and the 
same time Reliance has been placed on 
the case of Shaw Wullace k Co v. Sub- 
biar & Sons (l), te which respondents 1 
were parties. But that ease is clearly 
distinguishable. There the submission 
clause was differently worded and was as 

follows : j 

Should oithor party omit to nomiuatG an 
arbitrator within sevon days of the receipt of a 
notice calling on him so to do, the other party 
shall be at liberty to nominate both arbitra- 
tors.” 

In express terms, the above clause re- 
serves liberty to respondents 1 to nomi- 
nate both the arbitrators after default by 
their opponent to comply with a notice 
given on that behalf. Now S. 52, Con- 
tract Act, provides that when the order 
in which reciprocal promises are to bo 
performed is not expressly fixed by the 
contract, they shall be performed in that 
order which the nature of the transaction 
requires and there can be no doubt that 

(1) A.LRT 1921 Mad.T8=44liad~r()^ 


where a party intends to enforce the sub- 
mission clause, he should in the first in- 
stance perform his own part of the eon 
tract for the proper and expeditious dis- 
posal of the arbitration proceedings. He 
should, therefore, not only specify the 
nature of the disputes which are to be 
referred, but also intimate to the oppo- 
site party the name of the arbitrator 
selected by him so to enable to opponent 
to choose another person as his nominee. 
That this is the procedure is evident from 
the provisions of 9, Arbitration Act, which 
deals, inter alia with submissions which 
provide for appointment in the first in- 
stance of two arbitrators, one to be nomi- 
nated by each party but contain no provi- 
sion empowering one of them to nominate 
an arbitrator on behalf of his opponent in 
the event of default 

There is also another reason why I am 
not prepared to accept the contention of 
respondents 1, assuming for the moment 
that the nature of the transaction does 
not necessarily indicate that the party 
claiming arbitration is in the first in- 
stance required to nominate his own 
arbitrator and that the 'submission clause 
is open to two alternative constructions. 

The submission clause of which res- 
pondents 1 are indubitably the authors 
must be construed fortius contra prefer- 
entum as per Lord Blackburn in Muir v. 
City of Olasgoiv Bank (2) : see also the 
observations of Brett, M. R , in Burton 
V. English (3) If respondents 1 intended 
to reserve to themselves the right of ap- 
pointing both the arbitrators simultane- 
ously, it was for them to make their in- 
tention clear and having failed to do so, 
they have to thank themselves, if the 
present award is thereby rendered infruc- 
tuous. Under those circumstances I am 
afraid I cannot uphold this award, and I 
accordingly set it aside Looking, how- 
ever, to the conduct of respondents 2 and 
particularly the fact that this objection 
was not raised until a very late stage of 
the proceedings, I order that each party 
should bear his own costs of the proceed- 
ings 

D.D. Aivard set aside. 


(2) [1879] 4 A.O. 237=27 W.R. 603=40 L.T- 
332 

(3) [1SB4] 53 L.T. Q.B. 133=19 Q.B.D. 918= 
39 W.R. 655—5 Asp. M.C. 167=49 UT. 
769. 
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Thawebdas V. Secy, of State 


A. I. R. 1929 Sind 61(1) 

Wild, J. 0. and Milne, A. J. C. 

Mt. Tirathbai — Applicant. 

V. 

Mt. Sugnibai — Non- Applicant. 

Criininil Revn. Applns Nos. 160 and 
146 of 1928, Decided on 21th September 
1928, ai* Ainst an order of 1st Class Magis- 
trate^ Sukkur. 

Criminal P. C , S. 203 — Previoui limilar 
complaint dismiiied by co-ordinate Magis- 
trate^ Jiamiiial not aet ^aide — Nsar com- 
plaint cannot be entertained. 

It la not open bo n Magiabrnbe bo ontorbAin n 
Qomplaia'i whaci a aiiiiiliiir complaiac hna bom 
distnisHod by aaobbnr M tgiabrdibe ot co ord nabo 
juriadicbion and bh^ dimnidtial has nob baan 
Hilt asido by higlur antlionby 23 Gil. IBS, 'II 
All lO'i 2) All 7 All. 12), A [ H. IJJI 
Sincl 23 and A. I. 11. IdJS iJmd 40, 

[P G1 C 2] 

B. P. Samtani — for Applicant 

C. M Loho—{or the Grown. 

Judgment. — The hrst of these appli- 

catio IS is ti quish the procee lings insti- 
tute! on ojrnpUirit by oppjneib agiinst 
appliciint and others in the Court of the 
First Class Mvgistrate of Sukkur, and 
the second is to aet aside an order passed 
iu thise procee lings. 

The ground on which the first applica- 
tion is hised, is that, a former complaint 
on the Biine facts by opp3neat9 against 
applicant in the Court of another Magis- 
trate Wis dismissel under S. 203, Civil 
PC. It m ly be added that in the for- 
mer proceedings process was issued 
against applicint's husband only but he 
was discharged under S 259, Criminal 
F. C. for failure of opponent to appear 
on one of the days of hearing. 

The question therefore Is whether it is 
open to a Magistrate to entertain a com- 
pUint when a similar complaint has 
been dismissel by another MigistratooC 
oo-orJinate jurisdiction and the dismissal 
has not been set aside by higher autho- 
rity. In the oiso of Queen Empress v. 
Adnmkkan (L) this question was answered 
in tne negitive on the ground that it is 
utterly omtrary to sound principles that 
one Magistrate of oo-ordinite jurialiction 
shoul I in etfect and substance deal with, 
as if it were an appeal or a matter for 
revision, a complaint which had alreaiy 
been dismissed by a competent tribunal 
of co-ordinate authority This ruling 
was referred to in two subsequent cases 


Sind 6L 

of the Allahabad High Court, Emperor v. 
Mehrban Hussain (2) and Ram Bharos v. 
Bahan (3) and was not expressly dissen- 
ted from In Nilratan Sen v. Jogesh 
Chandra (4) of the Calcutta High Court 
which was followed in Queen Empress v. 
Adajnkhan (L) it was pointed out that the 
Criminal Procedure Code distinctly lays 
down a procedure for having an order 
dismissing a complaint or discharging an 
accused person set aside and that it seems 
reasonable to conclude that the legis- 
lature intended that such an order should 
be interlereJ with only in the manner 
provided by the Code. 

The principle that no complaint can bo 
Entertained against a person formerly 
discharged, in proceedings in connexion 
with the same ollenco has twice been 
approved by this Court in reported 
rulings: Cliandiram v Emperor (5) and 
Shah Mahomed v Emperor (6j. In the 
case of two hitherto unreported revision 
applicitions of this year the proceedings 
have been quished owing to the dismis- 
sal of a prior complaint on the same facts. 

The ratio decidendi in Queen Empress 
V. Adamkkan (1) and Nilratan Sen v. 
Jogesh Chandra (4) appears to be a 
sound one and embodies the principle 
wiiich has been acoapbed by this Court. 
Wo therefore set aside the proceedings 
agiinst the applicant and those against 
whom the complaint was lodged along 
with her. As the first application is 
granted, the second application is natu- 
rally not pressed. 

B.K. Proceedings set aude. 

(2) [inoei I) All. 7-1 Cr. L. J. 5J=3 A.L.J- 
562=(1906) A.W N 245. 

(3) [I)L4J 36 All. 120=12 A. L J. 106=23 
I. C. 734=15 Cr. L. J. 154. 

(4) [10)6J 2i 0*1. 983=1 0. W. N. 57. 

(5) A 1. R. L)22 Sind 23 = L5 3 L. R. 13L. 

(Gi A.l.R. 1928 Sind 49=21 S L. R. 127. 


A. I R. 1929 Sind 61(2) 

Milne, A. J. C. 

Thawerdas Sirumal and another — 
Plainbitis. 

V. 

Sezy of State and others — Defendants. 

Civil Suit No 311 of 1921, Decided on 
llbh December 192 \ 

(■) Civil P. C , S. 80 — ScoD9. 

A aubataDtial oo>npliaaae with the proTi* 
aiona o( 9, 80 ia auffloient; A. I. It. 1928 0/iU 
74, Appf. [P 63 0 1] 


(1) [1899J 83 All. 106=(1899> A.W.N. 911. 
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(b) Wordi — * Haq " and ‘ Kabze." 

" Haq ” " kabza " (possGBsion ) 

■would SQ3IX1 to douota tho iucidoatsof a parma- 
iiont tonuro. [P G5 0 2] 

sfS (c) Sind Cammlsaioners circulars — Spe- 
cial circular 23— Land washed and reformed 
is properly of proprietor and not of Govern- 
ment — Alluvion and diluvion. ^ 

Landi waahod away and aEtorwardq toform' 
ed on an old sita which can bo olaarly rocog~ 
ni/od remain the property of tho original 
>ownor: 13 M, I, A. 4G7 (P.C.), ReL. on. This 
13 the general law applicable throughout India 
including Bind. The law laid down in Spe- 
cial Circular No. 23 of tha Commiasionor in 
Sind is not difloront. [P G7 0 2J 

(d) Sind Commissioner circulars — Special 
.circular 23 para. 3— “ Owner " — Meaning. 

The owner referred to in para. 3 is tho por« 
■manont occupant, who hag permanent proprie- 
tary rights in the land for purposes of cultiva- 
tion. [P 63 C 1] 

(e) Alluvion and diluvion —Accretion. 

Where it appeared that in ther eformcd land 

there had bean a definite change in each year, 
according to the actual course of the river 
after the inundatiou season, it cannot be held, 
that there was any accretion. 13 M. I. A. 
4G7 (P.C.), Appl. [P G8 G 1, 2J 

Kodumal Lakhraj — for Plaintiffs. 

Choithram Lakhraj — for Defendant 1. 

Milne, A J. C — This suit coming on 
for bearing issue 13 is tried as a prelimi- 
nary issue. 

Issufl'13. — Is the suit bad 'for want of 
notice ? 

For defendant 1. — (By consent notice 
exhibited Ex. 5 with accompaniments, 
petition to Commissioner-in-Sind of 14th 
June 1922 and a copy of the Collector’s 
order of 8bh May 1922}. 

Flaintiffs allege that they and the 
brother of defendant 3 became owners, by 
various transfers, of 122 acres in Deh 
Taugiani. Under S 13, General Clauses 
Act 4 of 1897, singular includes plural, 
plaintiff 'meaning plaintiffs and relief, re- 
liefs. The notice is given by Thawerdas 
alone. The reliefs mentioned in the plaint 
are not stated. 

In Bhagchand Dagdusa v. Secy, of 
State (l), it was laid down that tha Act 
must be read in the natural meaning of 
the words, 8. 80 is mandatory and no ex- 
ceptions are indicated. 

In Bhola Nath Roy v. Secy, of State 
^2), it was held that the notice should 

(1) A. I. R. 1927 P. 0. 176=51 Bom. 725=54 
1. A. 338 (P 0 ) 

(2) [1913] 40 Gal. 503=16 I. C. 849=17 C. W. 

N,6i. 


state names, descriptions and places of 
residence oi all plaintiffs. This objec- 
tion cm bo taken in a second written 
statement or later: Secy, of Slate v- Dip- 
chand Poddar (3). The plea may be rai- 
sed at the hearing Tha issue has boon 
framed 

The 24 Mad case was not followed by 
Calcutta, It is single Judge ruling. Tha 
Privy Council ruling: Secy of State v. 
Dipchand Poddar (3), lays down that 
there are no exceptions. Chandiram, plain- 
tiff 2, made a petition asking fora sepa- 
rate allotment of land; ho is not joint: 
the plaint does not show them to be joint. 

Plaintiffs are not joint: they are suing 
separately. Ex 37 shows they were sepa- 
rate (after suit); Chandiram says they 
separated in 1925 

Defendant 2 — Nil 

Plaintiffs. — In the first written state- 
ment no such defence was raised In 
para 17 of the plaint it was alleged that 
notice was duly given The plaint was 
amended to include a relief for posses- 
sion: and I filed a sketch. Defendants 
filed a further written statement in which 
the question of notice was raised. 

The suit is said to bo bad for want of 
notice: not that the notice is defective. 
Notice is sufficient if it substantially ful- 
fils the purpose: in Secy of State v. 
Perumal Pillai (4) notice was given by 
one of tho two plaintiffs: cf. also Jahan- 
gir V. Secy of State (5). 

Plaintiffs area joint family and plain- 
tiff 1 Thawerdas is the managing mem- 
ber. To the notice the petition to the 
Commissioner was appended: this raises 
all the questions in dispute. I rely on 
Kessoram Poddar & Co. v. Secy, of State 

(6). All the details need nob be stated: 
M. Venkatakrishnier v. Secy, of State (7) 
and Bholaram Ghowdhury v. Adminis- 
trator -General (8) are to the same effect. 

Thawerdas (Ex. 27) says they were 
joint: Chandiram corroborates Exs. 30, 
112 and 113 

In Bhagchand Dagdusa v. Secy, of 
State {i) the suit was filed before the 
two months notice expired. 

Finding. — This issue was tried as a 
preliminary issue. Two grounds of ob- 
jection were taken; (i) that in the notice 

3) [18^n‘24 Cal. 306] 

4) [1901] 24 Mad. 279=11 M. L. J. 117. 

(5) [1903] 27 Bom. 189=5 Bom. L. R. 30, 

(6) A. I. R. 1928 Gal. 74=54 Gal. 969. 

(7) A. I. R. 1926 Mad, 408. 

(8) [1904] 8 0. W. N. 913. 
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the reliefs ol aimed are not stated and (ii) 
the names, descriptions and places of 
residence of all the plaintilfs are not 
shown. 

There is no force in the latter objec- 
tion. There does not seem to be any 
substantial ground for disbelieving the 
evidence of the plaintiffs that at the 
time of the filing of the suit they were 
joint. Plaintiff 2 states that they became 
separslfto in 1925; the defendants point to 
a petition made by plaintiff 2 in 1921 in 
which ho asked that his eight annas 
share in the suit land should bo entered 
separately This petition was made after 
the suit was filed and it does not perhaps 
follow that the plaintiffs were then sepa- 
rate. The petition may merely indicate 
the state of mind which subsequently 
resulted in partition. But in any case 
oven if plaintiffs were separate the 
case: Kessoram Poddar & Go. v Seoy 
of State (6) would appear to apply: 
lit would appear from that ruling and 
it is a reasonable proposition that a 
Isubstantial compliance with the pro- 
jvisions of S 80, Civil P. C is suffi- 
cient In the present case, defendant 
1 knew from the petitions that had 
boon made to revenue officers from time 
to time, the area in dispute, whether 
there were 1 or 2 claimants was not very 
material, but they were aware that plain- 
tiff 1 who carried on the correspondence 
with the revenue authorities claimed 
through his father and it would be natu- 
ral to expect that plaintiff I’s brother 
was interested in the land. The revenue 
authorities have dealt with plaintiff 1 as 
representing the claim arising out of his 
father's interest in the land. 

Nor is there any substance in the con- 
tention that the reliefs claimed have not 
been clearly stated in the notice To the 
notice was appended a copy of the last 
petition submitted by plaintiff 1 to the 
Gommissioner-in-Sind in which the facts 
of the case are stated. The first relief 
claimed is a declaration of ownership and 
in para 5 (h) of that petition plaintiff 1 
claimed all the kaoha, 135 acres as his 
property. The second claim is, that 
plaintiffs are entitled to the first grant 
of new kaoha land thrown up in front of 
their land; that claim is stated in 
para 5 (b) of the petition. The 3rd claim 
that the Collector's order of 8th May 
1922 is illegal, is consequential; a copy 
of the order was attached to the notice 


and the petition itself was an appeal 
against that order. The claim for a dec- 
laration that the grant of 30 acres from 
the suit land to defendant 2 was void, 
was also consequential; as also the claim 
for a ponnament injunction against defen- 
dant 1 and the claim for mesne profits 
from defendant 2 The claim to 30 acres 
granted to defendant 2 is stated in para. 2 
of the plaint. I hold therefore that 
defendant 1 had clear notice of all the re- 
liefs claimed. 

Plaintiffs' case, 

Garnboshah in 1881-82 took up 184 
acres of kacha land; he sold 49 acres to 
one Bachal; and in 1891 Garnboshah took 
up a further area of 50 acres and Bachal 
30 acres. There had been erosion beff- 
ween 1881 and 1891 In 1892 Gambo- 
shah sold 3G acres to Kowal and Sher 
Mahomed On 6th April 1897 plaintiffs' 
father, Sirumal purchased Sher Maho- 
med’s half share in the 36 acres sold by 
Garnboshah. On 15th September 1897 
plaintiffs’ father purchased 36 acres from 
Garnboshah, being portion of the 184 
acres taken by Garnboshah in auction in 
1881-82 and still remaining with Gambo- 
shah. On 30th June 1898 Sirumal and 
the brother of defendant 3 purchased the 
50 acres purchased by Bachal from Gam- 
boshah’s original grant: thus plaintiffs 
were now owners of the land remain- 
ing from Gamboshah’s original auction- 
purchase: Kewalmel having a half-share 
in 36 acres and the brother of defendant 3 
a one-third share in 50 acres Kewalmel, 
father-in-law of plaintiffs in 1896 gifted 
his half share 36 acres to plaintiffs. 
Plaintiffs' father remained in possession 
of his share till 1919. Plaintiffs were a 
joint Hindu family; plaintiff 1 managed 
the lands as plaintiff 2 was a school 
master. The total area of the land pur- 
chased by plaintiffs’ father or gifted to 
plaintiffs was 122 acres in which defen- 
dant 3 has a one-third share in 50 acres. 

In 1922 the Collector granted 30 acres 
out of the suit land to plaintiffs for five 
years; and 30 acres to defendant 2 for 
five years; 44 acres were to be disposed 
of subsequently, a total of 104 acres. In 
1922 out of the 122 acres about 18 acres 
had been eroded. 

The 'Secretary of State contends that 
8 acres of the 122 remain: the rest are 
under water. That is not correct: 104 
acres remain. But if the land was eroded 
and new land was formed in its place, 
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plaiatiffa are still the owaera. PL^iatiifa 
rely oa S. 46, Lind Revenue Code : Sithe 
pp. 99 to 103 : gradual acoretiona are the 
property ol the riparian owners: Thaku~ 
rain Rttraj Koer v Thakurain Sarfa- 
raz Koer (9), whore a river changes its 
bed the rights of the original owner of 
the new bed remain : Haradas Ackarjya 
Chowdhuryy.Secy. of S Lite (LO), private 
property submerged and then left bare 
belongs to the original owner: Keskav 
Prasad Singh v. Secy, of State (11); 
Bahtmaddhi Matabhar v. Ntamaddi 
Howaldar (ila), Sher Bahadur Singh 
V. Tafazul Husain (12), Mt. Baj Kun 
van y Uma Prasad {\.3): Sri Thakarji 
V J alkali Rumour (L4), (land capable of 
fdentiboation): Lopoz v Muddun Mohun 
Thaknor (15) and Nasarvanji Pestamji 
V. Nasarvanji Darasha (16) 

The following wore exhibited by con- 
sent : 

(Certified copy of Collector's order of 
6tn May 1922 exhibited Ex 6) (Certified 
copy of Commissioner’s order 19th July 
1922 Ex. 7), (letter from Mahalkari 
Manjhand to plaintiff 1 of 2dtli August 
1922 Ex 8 with sketch Ex. 9); (letter of 
Mahalkari Manjhand to Jashanmal 
Ex 10), (agreement of Sirumal and Isar- 
das regarding occupation of 50 acres of 
land purchased from Bachal, in favour of 
Government. Ex 11). Corresponding 
notice of relinquishment by Bichdl, ist 
July 1898 Ex. 12 Agreement regarding 
occupation of 18th September 1897 by 
Sirumal regarding 36 acres purchased 
from Gamboshah Ex L3. Corresponding 
notice of relinguishment by Gomboshah 
Ex. 14 Agreement of 6th April 1897, 
by Sirumal in respect of half of 80 acres 
purchased by him from Sher Mahomed 
Ex 15. Corresponding notice of relin- 
quishment Ex 16. Register of persons 
taking up and resigning land in deh Tan- 
giani Ex. 18, Extract from deh from 5 
of 1881-82 Ex. 17. Letter from Mahal- 
kari Manjhand of 20th December 1926, 
Exhibits 19 and 20, accompaniments: 

^9) j.lJOiT'i^'rAll. fi5'j=8 07Q 293=3iTrA. 
165=0 3ar. 073 (P.O.). 

(10) A. I. R. 1917 P. 0. 00. 

(11) A. I. R. 1927 P. C. 09=6 Pat. 401=51 
I A. 156 (P.C.). 

(Ila) A. 1. R. 1927 Gal. 565. 

(121 A. 1. R. 1927 Oudh 368. 

(18) A. I. R. 1927 Oudh 559. 

(14) A. 1. R 1927 All. 243=19 All. 320. 

(15) [1070] 13 M. I. A. 467=14 W. R. 11= 
5 B. L. R. 521 (P.C.). 

<16) [1664] 2 B. H. 0. 347. 
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Maps of the course of the Indus near 
Manjhand from 1905*1906 to 1920-21, 
Exs 21 to 25. 

Defondant admits transactions in 
paras. 1 to 7 of the plaint, the gift and 
partition in paras. 8 and 9 are not ad- 
mitted. 

(Report dated 6th December 1921 
below Collector’s endorsement. Ex. 26 
The Government Plej.der objects to the 
production of Ex. 26 as it is a Govern- 
ment reord, S. 123, Evidence Act, but 
the document has been filed m Court by 
defendant 1.) 

Defendant 1. — Under S 123, T. P Act, 
a gift must be in writing and registered 
Even if the Transfer of Property Act did 
not apply, transler of possession is neces- 
sary Va^udeo Dhat v. Narayan Dajt 
(ir): the donee must be put into posses- 
sion ; Bhaskar Purshotam v Saratvatt- 
bai (IB) 

The question of partition is a matter 
of evidence ; also the question of posses- 
sion of 122 acres Defendant L says 
that plaintiffs had originally in their 
possession 116 acres in deh kacha Tan- 
giani of which 17 belonged to defend- 
ant d, and 15 to Kewalmal. 

The alleged gift does not convey any 
title to plaintiffs ; under S. 79, Lind 
Revenue Code, the transfer must be re’ 
corded in revenue records The section 
was in torce in 1896 when the transfer 
took place 

The question of what area was eroded 
and what area was thrown up is a ques- 
tion of evidence. Only the southern 
portion of plaintiffs’ land remains ; the 
statement in Ex 9 that 8 acres in the 
north remain alone of plaintiffs' land is 
a mistake. About 56 acres remain of 
plaintiffs’ kacha land in deh Tangiani \ 
including 17 acres of defendant 3 and 
18 ac^es of Kewalmal. The area of the 
whole k icha ill 1921-22 was 135 acres 
37 guntas The area of the original 
kaoha in L892 was 20L acres. We can- 
not state from any records the area of 
the kacha between 1892 and 1921 In 
1921 of the 135 acres 79 belonged to 
Gamboshah and Bachal ; either they or 
Government were the owners ; Sirumal 
was not the owner His land was on 
the eist of the Khan wah. It has to be 
proved that fresh I ind has appeared an I 

17) 7 Bj II. i3l. 

la) Ll8a2j 17 Bom. 430, 
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'Where. ■ We say no land has been thrown 
up at all. 

When land is eroded and re-appears, 
it vests in the Government. S. 3, Land 
Revenue Code, de&nes an occupant, 
holder of unalienated land. S. 46 ap- 
plies to land thrown up in front of alie- 
nated land, S. 3 defines alienated land ; 
inam or jagir land. The law quoted by 
defendant Begn- 9 of 1825 regarding allu- 
viated^lands is in force in the U. P. 
and Bengal ; not in Sind. Sind is 
governed by Circular No. 23 of the Com- 
missioner, no weight is to be given to 
pretended recognition of land, even 
though the situation is the same. Plain- 
tiffs have abandoned their land, they 
have made applications for the suit land 
on one year's tenure ; Maharaja of 
V izianagram v Secy, of State (19), mere 
submergence does not imply relinquish- 
ment, but the occupant must continue to 
pay the assessment due : cf S. 58, 
Land Revenue Code, occupancy is condi- 
tional on payment of assessment 

Plaintiffs maintain now that none of 
the land is under water (Plaintiffs ac- 
cept this position). (Plaintiffs admit 
that para 20 (b) of the plaint refers only 
to land thrown up at the date of suit ; 

“ is " should be read as “ has been.") 
Accretion can only occur where land is 
situated on the river bank Under S 64, 
Land Revenue Code, the occupant is en- 
titled to land forming on the bank 
Accretion is slow and imperceptible ; 
Narendra Bahadur Singh v. Achhatbar 
Shukul (20), Sher Bahadur Singh v 
Tafazul Husain (12), land washed away 
and then reappearing is not accretion 
The plaint is not properly stamped 
Plaintiffs are in possession of 30 acres 
only. The plaint was amended in res- 
pect only of the 30 acres given to defend- 
ant 2. The area is 135 acres ; 30 are 
in their possession ; 30 are in possession 
of defendant 2 ; stamp should be paid on 
the remaining 75. 

Plaintiffs are not entitled to any dec- 
laration : S. 42, Specific Relief Act, a 
further relief could be claimed ; posses- 
sion of the remaining 75 acres. In 
Bikutti V. Ralendan (2l) if the conse- 
quential relief is deliberately not sued 
for, the suit should be dismissed. The 

(19) A. 1. R. 1926 P. 0. 18=19 Mad. 249=53 
I. A. 64 (P.C.). 

(20) [1906] 28 All. 647=3 A. L. J. 453= 
(1906) A. W. N. 169. 

(21) [1801] 14 Mad. 267=1 M. L. J. 227. 
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five year’s period has practically expired; 
the Collector may change his orders. 

{For issues and findings see p. 66.) 

(The judgment then discussed the evi- 
dence in respect of issue 3 and holding 
that plaintiffs proved their title to 122 
acres in deh kacha Tangiani proceeded.) 
The mahalkari (Ex. 49) has stated that 

haq kabze " tenure is not permanent 
tenure but is " like ” eksali land (land 
granted for one year.) But if there 
were any such tenure there should be 
some more definite proof of its existence 
and incidents than this vague statement. 

Haq ” (right) and '* Kabze ” (posses- 
sion) would seem to denote the incidents 
of a permanent tenure. (The judgment 
then discussed evidence as to possession 
and continued ) I hold then that plain- 
tiffs' allegation that only 18 acres of their 
land were eroded is more in accordance 
with the Government maps. They, 
therefore, remained in possession of the 
bulk of the land acquired by them , this 
is further proved by the details of culti- 
vation by plaintiffs in each year from- 
1897-1898 given in Ex 26. The mahal- 
kari (Ex 49) admits that no other per- 
son cultivated the kacha ; if there had 
been any other person it would have- 
been easy for the revenue authorities to 
state the yearly area as they have done 
in the case of plaintiffs. 

In the view, however, which I take of 
the law applicable to land re-forming in 
place of eroded land, the actual area 
eroded is not a question of any impor- 
tance, 

4i:^:jc:4c:«c:;ca{caecaec 
Issue 6. 

Are the plaintiffs the owners or en- 
titled to the first grant of the land 
which has re-appeared as alleged ? 

Plaintiffs . — I have stated my grounds 
in opening Under S. 63, Land 
Revenue Code, if alluvial land is formed 
it must be offered first to the neigh- 
bouring owner. I rely on Hara- 
das Acharjya Chowdhun v Secy of 
of State (10), land submerged and re-ap- 
pearing is the property of the original 
owner); Keshav Prasad Singh v. Secy, 
of State (ll) (ditto; land washed away); 
Thakurain Bitraj Koer v. Thakurain 
Sarfaraz (9) (change of bed of river) ; 
Lopez V. Muddun Mohun Thakoor (16) 
(diluviated); Sri Thakurji v Jaikali 
Kunwer (14) (capable of identification) \ 
Sher Bahadur Singh v. Tafazul Huzo^rs^ 
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(12) (iddotifiod by meaisurement and In Bxs. 33 to 37 plaintiffs are said to 
level). Liave acknowledged that their land was 

The Commissioner’s Special Circular eroded and abandoned their original 
23 has no force of law. Even under it rights. ' Ex. 32 refers to my frontage 
the Collector is bound by the Land Be- only. Ex. 34 is an application for 10 
venue Code. Para. 3 does not relate to acres only. Ex. 35 is an application for 
lands submerged and re-appearing ; but 6 acres only ; which was granted by 
to new kacha thrown up. Ex. 32. 

Defendants say plaintiffs have aban- la Ex. 41 and Ex. 40 the northern 
doned the land : vide Exs. 33 to 37. No boundary of Gumboshah’s land is Daso- 
abandonment can be presumed from these mal's and Bachal's land. Ex. 41 gives 
applications. Plaintiffs, in these, have the boundaries of the whole of Gumbo- 
claimed the new lands on the strength shah's land though only half was sold, 
of their original holding Defendant rely Exhibit 9 shows I had land to the 

Issues- Findings. 

1. Did Kewalmal Ramohand gift away fcho land in deh Tangiani Yes. 

as alleged in para. 8 of W. S.? 

2. Was there any partition as alleged in para. 9 of the plaint ? No finding neoeaaaiy, 

Jf BO, was the land allotted to defendant 3 as alleged 7 

3. Have the plaintiffa and their predeoesaora-in-title been the Yea. 

owners and in poaaeaaion of 122 aorea of land aa alleged in para. 10 

of the plaint 7 

4. Do the said aale-deoda, gift and partition convey any right to Yes; except the partition, 
the plaintiffa over the land in auit ? 

5. What portion of the aaid 122 acres was eroded by the river Aa alleged by plaintiffs. 
Indus, and what portion, if any, has re-appeared 7 

6. Are plaintiffs the owners or entitled to the first grant of the They are entitled to the 

land which has re-appeared aa alleged7 land re-appearing in 

the same position as 
their original land. 

7. Is the Collector’s order referred to in para. 13 of the plaint Yes; so far as it relates 

illegal, ultra vires and of no effect 7 to plaintiffs’ original 

lancl or land which has 
re-formed on the site 
thereof, 

• 6. Are the plaintiffs owners in law or entitled to the grant of the They are owners of and 

^and in suit 7 entitled to 122 acres of 

.--1 the land. 

• 9. Does the land vest in defendant 1 for reasons given in para. 7 The aforesaid 122 acres 

of the W. S.7 do not vest in defend- 

ant 1. 

10. Is any and if so what portion of the land in suit still under No portion is under 
water and can the plaintiffs obtain the relief of declaration and water. 

injunotion with regard to the same 7 

11. Do the plaintiffs olaim any and if so, what portion of the Yes; they cannot do so. 
land in suit by accretion and can they do so 7 

12. Has there bean any accretion in fact and law 7 No, on both parts. 

13. Is the suit bad for want of notice 7 No. 

14. Is the suit properly stamped 7 Yes. 

15. Are the plaintiffs entitled to any, and if so, which of the As per final order. 

Teliefs sought 7 

16. General. As per final order, 

on Maharaja of Vizianagram v. Secy, of West of Khan Wah. Ex. 31 shows the 
State (19) ; but that is a ruling under a position of Dasomal's land. Ex. 19 
Madras special law Ex. 49 the mahal- shows that a similar mistake was made 
kari admits this land is not assessed ; as- regarding Dasomal's land, 
sessment is paid on the area cultivated. Shivaldas (Ex. 49) admits no one 

Section 68, Land Revenue Code, does else has claimed the land. Between 1881 
uot apply to the present case. It is not and 1891, 63 acres of Gumboshah's land 
alleged that I have not paid any assess- had been eroded : Ex- 17. This would be 
ment due. Exs. 11 to 15 show that the on the east. The new grant would be of 
land is on permanent tenme Ex. 11 'in tbe land thrown up in its place. When 
perpetuity. Ex 12 is under S. 74, Land Ex. 10 was issued, the matter was thre- 
Bevenne Code : cf. definition of occu- shed out ; I ask^ for the papers but 
pkney in B. 3 (16) ; Exs. 13-16 are in the they have not been produced. The 
^ameform. Special Circulars are not applicable. 
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They do not apply to land which cm be 
identified. The rulings quoted deil with 
the law apirt from the Bengal Regula- 
tions. A zemindar is said not to be 
owner of the land S 73, Lxnd Revenue 
Code shows the occupant is the proprietor. 
S. 37 refers to land not the property of 
individuals. Gumboshah paid malkano 
of the land There is no question of the 
identify of the land , the south-west and 
north boundaries are intact ; on the other 
side is the forest 

Defendants. — The boundaries of Ex 41 
could not be correct It is admitted that 
Dasomal’s land is to the north. The 
eastern boundary would be Khan Wah 
with Bachal’s land as well as the forest 
It was by mistake that Dasomal’s land 
was shown as the northern boundary 
Lopez y. Muddun Mohun lhakoor (15) 
refers to (alluvial land) : it deals with 
the construction of S. 14, Act 11 of 
1625 which deals with the land accruing 
by gradual accretion , such land becomes 
an increment to the land to which it ac- 
crues (The land diluviated and re-formed 
was held to belong to the original owner?) 
Ilaradas Acharajya Ghowdhuri v. Secy, 
of State (lO) refers also to erosion by the 
river Ganges ; Keshava Prasad Singh v 
Secy of State (11) refers also to S 4, 
Bengal Regulations. Mt Raj Kunvari 
V. Chaudhri Uma Prasad (13) and Sher 
Bahadar Singh v. Malik Tafazul Husain 
(12) refer to land cipable of identifica- 
tion ; Sri Thakurji v. Jaikali Kunwer 
and others refers also the Bengal Regu- 
lations 

Bombay Regulation 4 of 1827, S 26, 
lays down the law applicable in suits 
The law applicable to alluvion and dilu- 
vion is Special T[^ircular 23 of the Com- 
missioner in Sind. Under para 3 new 
land vests in Government, as Govern- 
ment is owner of the old land to which it 
is annexed Plaintiffs are only occu- 
pants : S. 37, Land Revenue Code This 
principle holds good even if plaintiffs are 
permanent occupants. Ordinary Circular 
23 shows how such lands should be dis- 
posed of Para 5 of Special Circular 23 
ehowsthat mere re-appearance in the same 
place does not confer any right Mr 
Bhivaldas (Ex. 49). L. L2 confirms this. 
Plaintiffs confirm ; they have applied 
for the regrant of the land : cf. Ex 33. 

If the Special Circular does not apply 
the land should be identified and allu- 


vion should be gradual. No body has seen 
the accretion being formed 

Plaintiffs rely on S 63, Land Revenue 
Code. That pre supposes a permanent 
occupant of the land The exchange en- 
tries in Government records do not confer 
any title Also under S 63 the matter is 
left to the Collector’s discretion ; and 
the occupant has to pay the malkano de- 
manded 

Finding. — The law as regards alluvion 
is stated in Lopez v. Mudun Mohun T/ia- 
koor (15); the land in that case had been 
diluviated, that is to say, the surface 
soil was wholly washed away by reason 
of the continual encroachment of the 
river. The rule of English law was ap- 
plied that if by its situation and extent 
the land can be known, the subject does 
not lose his property. The owner does 
not lose his property if he can make out 
where and what it was Lin Is washed 
away and afterwards re-formed on an old 
site which can be clearly recognized re- 
main the property of the original owner. 
Bengal Regulation II of 1885 was con- 
sidered in that case but the finding was 
not based on that Regulation. The ruling 
therefore is one generally applicable and 
not one based on a purely local regula- 
tion This case wa^ followed in Keshav 
\ Prasad Singh v. Secy of State (ll) 
which dealt with the land which had 
been washed away by the Ganges and on 
the site of which new land had for- 
med. This is the general law applicable 
throughout India. 

It is contended by the defendants that 
there is a special law applicable to Sind 
xnd that is contained Special Circular 
23 of the Commissioner-in Sind , these 
circulars have been declared to have the 
force of law by Government of India 
Notification No 1254 of 30th September 
1880. Defendants rely in particular on 
para. 3. 

“All new land not separated from the main 
lind by a ohannal containing water thrsugh- 
oat its length during the whole year is to be 
considered as the property of the owner of the 
old land to which it is annexed subject to the 
Government a.sssssment in the cases provided 
for in the new rules below.” 

Defendants have contended that 'owner' 
in this para means Government, as Go- 
vernment is the ultimate owner of all 
land. But it would be difficult to accept 
this construction In para. 2 it is stated 
that lands newly thrown up by the river 
or sea are the property of Government ; 
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md if the land referred to in para 3 was 
to be considered the property of Qovern- 
menti that 'would have been said in para 
j3 as has been said in para. 2. It seems 
clear that whatever the land referred to 
in para 3 may be, the owner referred to 
therein is the permanent occupant ; who 
has permanent proprietary rights in the 
land for purposes of cultivation. 

But it appears from para. 4 that para 3 
applies only to land which has been 
thrown up by the river and which can- 
not be identified with any land which may 
have previously existed on the same spot 
and since been swept away. If the land 
can be identified with any such land para 
3 does not apply. The land, if it can be 
identified, continues to be the property of 
the original owner The second sentence 
of para. 4 gives an illustration ; the 
general wording of the first sentence is 
not restricted by the example given. 
Para 5 contains a warning against the 
pretended recognition of lands which 
have been entirely swept away, merely 
because in situation they somewhat re- 
semble the lands which have been previ- 
ously swept away ; but if the situation 
not merely resembles but can be identified 
as the actual situation of the lands which 
were eroded, to m^ mind, according to 
the circular the lands reformed remain 
the property of the original owner. In 
this the law as laid down in the circu- 
lars and the general law of the land as 
stated in Lopez v Muddun Mohun Tha- 
koor (15) is the same. It is a principle 
as stated in the case quoted founded on 
universal law and justice On the facts 
as I have found them the law propounded 
by defendants is a law of expropriation ; 
and for this there must be clear and un- 
mistakable authority. 

That the land which has appeared has 
re-formed in the place of land which pre- 
viously belonged to plaintiffs, there is 
little doubt In the maps whioh have 
been put in by both parties (Bxs. 65 & 
56) to illustrate their argument the plot 
in the north-east corner sold by Baohal 
to Sirumal is the land, of the plaintiffs. 
That plot, it is clear from the maps, is the 
plot that has been exposed to erosion. 
Plaintiffs, it is clear from the sale-deeds, 
have had approximately 16 acres of land 
eroded. It is a natural presumption that 
the eroded land was in continoation of 
plaintiffs’ remaining land and extending 
towards the river. The northern boun- 


dary, the boundary of deh Manjhand, the 
southern boundary, the forest, the wes- 
tern boundary, the kacha paka land, the 
greater part of the eastern boundary, these 
are clear ; the area is known ; plaintiffs' 
land can therefore bo determined with 
reasonable accuracy This strongly cor- 
roborates the oral evidence that the land 
which has re-appearod on the north-east 
boundary of plaintiffs’ existing land haa 
re-formed in place of land belonging to 
plaintiffs which had been eroded I hold 
therefore that plaintiffs' eroded land can 
be identified by its situation and that 
they are entitled to 18 acres of land 
originally belonging to them which was 
eroded and in place of which a now for- 
mation has appeared adjoining their 
existing land. 

They are not, however, entitled to any 
further area. It appears from the sale- 
deeds that the eastern boundary of the 
land sold by Bachal to Sirumal was a 
forest dhoro The eastern boundary of 
their land, being a dhoro in forest land 
the further area that has appeared can be 
identified therefore not as plaintiffs’ land 
but as land belonging to the forest depart- 
ment. Plaintiffs admit that the eastern 
boundary of their land was forest land- 

Defendants have contended that plain- 
tiffs have abandoned their right in this 
kacha land. They have made in recent 
years certain applications to be allowed 
to cultivate this land on one year’s per- 
mission : vide applications Exs. 33 to 37. 
But there is nothing in these applications 
to show any intention to abandon Plain- 
tiffs have asked for permission to culti- 
vate as a right and they have since 
brought this civil suit as permission to 
cultivate was given to another person 
as well as to themselves They may have 
been ignorant of their rights or they may 
have thought it simpler to comply with 
the wishes of the revenue officers in the 
matter. But it is clear I think from the 
applioatiohs above referred to and from 
the present suit that plaintiffs have 
always claimed that they alone are en- 
titled to cultivate this kacha and were 
prepared to maintain their rights. By 
Ex. 32 in 1919 permission was granted to 
take possession of 5 acres for 1 year "to 
which he (Sirumal) was entitled by virtue 
of his right of possession"; even the 
revenue authorities recognised that the 
permission to cultivate was asked on the 
strength of existing rights in plaintiffs. 
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Defeadants' case is not based on any 
alleged oustom or practice Ex. 49 states 
that it is the practice to treat land which 
has re-appoared in place joi the land 
eroded as Government land. This would 
be no adequate proof of practice or of the 
manner in which the circumstance has 
been interpreted, if the defendants’ case 
had rested on that basis The witness 
was I not a very accurate or a precise 
witness. 

♦ *:;:** le 

Is^ue 12. — Has there been any accretion in 
fact and law ? 

Plamhffs , — The measurements show accre- 
tion. 

Defendants . — It is a re-formation. 

Finding . — Accretion has been defined in 
Lopez V. Muddan Mohiin Thakoor (15), as ac- 
quisition of land from a river by gradual, slow 
and imperceptible moans. There is no proof 
as to how the land that has re-appeared was 
formed ; it seems from the maps to have been 
a definite change in each year, according to 
the actual course of the river, after the innun- 
dation season. It cannot be held therefore 
that there was any accretion. 

t !e * v 

Order — Plaintiffs are declared to be 
owners of 122 acres of kacha land in deh 
Tangiani ; subject to the right of Isardas 
or persons claiming through him to a 
l/3rd share in 50 acres . they are entitled 
^s owners to land which has re-appeared 
in place of their land which has been 
eroded The Collector’s order dated 8th 
May 1922 is ultra vires and void The 
grant of 30 acres for 5 yeirs to defendant 
2 is ultra vires and void Defendant 1 
is enjoined not to interfere in any way 
with the said land of plaintiffs and from 
dealing with it as Government land 
Plaintiffs are entitled from defendant 2 
to mesne profits from the date of suit 
till possession is given by defendant 2 ; 
mesne profits to be determined on en- 
quiry by the Court Coraraissioner. De- 
fendant 1 to pay all costs of the suit. 

D D. Suit decreed. 
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Lobo, a J. C. 

Abraham Reuben — Plaintiff’. 

V. 

The Karachi Municipality — Defen- 
dant. 

Original Civil Suit No. 815 of 1921, 
Decided on 15th June 1927. 
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(a) Matter and Servant — Teit to deter' 
mine voluntary or compulsory resignation — 
If servant's intention is not to be bound by 
contract, resignation is voluntary — If em- 
ployer's conduct amounts to refusal to con- 
tinue servant, resignation it compulsory — 
Language it immaterial. 

In determining whether a person has re* 
signed or has been compelled to resign the 
correct test is to find whether the acta and 
conduct of the servant evince an intention no 
longer/to be bound by the contract, or whether 
the conduct of the employer amounts to a 
basic refusal to continue the servant on the 
agreed terms of the employment, in the latter 
case there is a wrongful dismissal and repudi- 
ation of the contract and the use of polite in- 
stead of peremptory language would not alter 
the conclusion Stephenson London Joint 
Stock Baiik^ Lld.^ 20 T. L. ii. 9 , General Bill 
Posting Co. v. Atkinson^ (1909) A. C. 118 ; In re 
Riibel Brojize and Metal Cu. &,Vos, (1918) 1 

B. 315, Rel. on. [P 74 0 1, 2] 

(b) Bombay District Municipal Act (3 
of 1901), Ss. 184 & 46 (e) — Karachi Muni- 
cipal Rules, R. 90 — Servant of Karachi 
Municipality cannot be dismissed without 
giving him opportunity of being heard. 

A statutory power to appoint, fine, reducei 
suspend or dismiss officers and servants is 
vested in the Karachi Municipality by reason 
of S. 184 and 46 (e). But the provisions of B. 
90 of the Rules framed by the Karachi Muni- 
cipality constitute a statutory restriction or 
limitation to the power given by Statute to the 
Municipality to dism ss their servants. E. 90 is 
manifestly for the protection and benefit of 
officers and servants of the Municipality and 
the existence of such a rule is mcousistent 
With the position that a servant of the Karachi 
Municipality is a servant who may be dismis- 
sed at pleasure at any time without notice and 
without reason . 18 C W. N. 106 , 6 L. W. 

284 , Ooiild v. Stuart, (1896) A. C. 575 and Bom. 
Civil Suit No. 596 of 1917, Dist. , A. I. R. 1927 
Cal. 311 , 27 Bom. 189 , Rel. on. (Case law re- 
ferred). [P 75 C 2 , P 79 C 1] 

(c) Bombay District Municipal Act (3 
of 1901), S. 46 — Karachi Municipality Rules 
~ Dismissal in accordance with rules and 
bye-laws — Court cannot enquire further — But 
if dismissal is wanton or against rules and 
bye-laws, servant can succeed as in ordinl^ry 
suit between master and servant — Civil P. 

C. . S. 9. 

In a suit for damages for wrongful dismissal 
brought by an officer or servant of the Karachi 
Municipality against the Municipality, once 
the Court is satisfied that the plaintiff’s dis- 
missal has been m accordance with the rules 
and bye-laws of the Municipality, it has no 
jurisdiction to probe any further into the ques- 
tion. If, however, the Court finds that the 
plaintiff’s dismissal had been wanton and in 
utter disregard of the rules and byelaws of the 
Municipality, the Municipality would forfeit 
the protection and privileges afforded to them 
by Statute and the plaintiff would be entitled 
to succeed as in an ordinary suit between mas- 
ter and servant for wrongful dismissal : R. v. 
Darlington School Governors, (1644) 6 Q. B. 682, 
Rel. on. {Case law considered). [P 62 0 ij 
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(d) Matter and Servant — Extent of mU- 
conduct lufficient for dismisial varies ac- 
cording to circumitances. 

There is no Axed rule of law defining the 
degree of misconduct which will justify dis- 
missal from service. Much will depend on the 
nature of the misconduct and the nature of 
the duties to bo performed by the person dis- 
missed . Cloiiston A Go. v. CorriL (190G) A. C, 
122, Foil. [P 83 0 1] 

^ _(®) Master and Servant — Servant can 
be diamiBied on reasonable notice — Reason- 
ableness is question of fact — Measure of 
damages for dismissal is earnings for notice 
period. 

Every master has an inherent right to dis- 
pense with the services of his servant with 
reasonable notice As to what is reasonable 
notice depends on the nature, of the servant's 
employment. When this is dotcrmiaed, the 
measure of damages is what the servant would 
have earned in the employment of his master 
during the period of notice. The damages for 
the dismissal cannot include compensation (or 
the manner of tho dismissal, for his injured 
feelings, or for tho loss he may austain from 
the fact that tho dismissal of itself makes it 
more difficult for him to obtain fresh omploy- 
mont . Maw v. Jones, (189U) 25 Q. D. D. 107, 
deemed overruled by Addxs s. Gramophone Co., 
(1909) A. C. 488. Foil. [P 83 0 1, 2] 

T G. Elphinston — for Plaintiff 

Dipchand Ghandumal — for Defendant 

Judgment— The plaiotifif, Mr. Abra- 
ham Reuben, entered the service of the 
Karachi Municipality in the year 1893 
He obtained a substantive appointment 
as surveyor in 1897 on a salary of Rs 100 
per mensem with a conveyance allowance 
of Rs. 25 The plaintiff’s services with 
the Karachi Municipality terminated 
about the end of December 1920, under 
circurastiincea which will ho referred to 
hereafter He was then drawing? a month- 
ly salary of Rs. 260, Rs 45 as conveyance 
allowance, and Rs. 20 as War allowance ; 
he was also entitled to an annual incre- 
ment of Rs 10 per month till his salary 
reached the sum of Rs. 300. 

Retween 1897 and 1911, Mr James 
Forrest Brunton was Chief Officer and 
Chief Engineer of the Karachi Munici- 
pality. He has been examined on commis- 
sion as a witness for the plaintiff in the 
case (Ex. 33) and it would certainly ap- 
pear from his evidence and from the let- 
ters and certificates (Ex. 33) (a) to 33 (g) 
put in through him, that the plaintiff, 
during this period was considered an ex- 
cellent and entirely honest servant of the 
Municipality, at any rate by Mr. Brunton 
himself. 

In June 1909, it would .appear from 
Ex. 25gthat some members of the Corpo- 


ration entertained suspicions with regard 
to the honesty of the plaintiff in connex' 
ion with road metalling contracts. But 
Mr. Brunton put up a strong defence on 
his behalf and in March 1910, before pro- 
ceeding on leave put on record his appre- 
ciation of the signal services in his opin- 
ion rendered by the plaintiff in connexion 
with a Drainage Extension Scheme which 
he stated were deserving of very special 
recognition (Ex 25fl). On Gist March 
1910, Mr. Brunton proposed that the 
plaintiff should bo granted a bonus of Rs. 
2,250 (Ex 25h) Tho proposal was ac- 
cepted by the Municipality, and on 4th 
May 1910, tlio plaintiff was given the 
bonus in question 

‘ in appreciation of aervices rendered in con- 
nexion with tho Drainage Extension. (Ex. 25c)'’ 

Mr Brunton retired from tho service 
of the Karachi Municipality towards 
the end of 1911, but before handing 
over charge again placed on record a 
glowing appreciation of the plaintiff’s 
work as a Municipal servant stating in 
conclusion that he hoped that . 

“before long the Municipality would ase their 
way to pay the plaintiff a more adequate salary 
and recogni/ie, by a substantial incroaso, bln 
services of a valuable public servant. (Ex. 
25d).” 

On 3rd May 1913, again Mr Markwick 
(Ex. 32) in handing over charge of tho 
Office of Municipal Engineer recorded a 
no less flattering appreciation of the 
plaintiff’s work which he concluded by- 
hoping that tliG Municipality would re- 
ward him “in some tangible form” (Ex 
25e) 

There is also on the record a certificate 
given to the plaintiff by Mr. Measham 
Dea, the Chief Officer and Chief Engineer 
of the Karachi Municipality, dated 22nd 
March 1912, wherein the plaintiff’s ser- 
vices are commended in the highest terms 
(Ex 28). 

That the Municipality accepted the re- 
commendations and shared the opinions 
of Messrs. Brunton, Markwick and Mea- 
sham Lea in regard to the plaintiff seems 
obvious from Bxs. 26 aud 27 dated June, 
1914 The managing committee of the 
Municipality obtained the Commissioner- 
in-Sind’s sanction not only to an increase 
of the plaintiff’s salary to Rs 200 — 10 — 
300 with a conveyance allowance of Rs. 3B 
but to^ au alteration of his designation 
from “Surveyor” to “Sub-Engineer ” In 
their resolution dated 2nd June 1914» 
(Ex. 26) the Managing Committee state : 
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"with regard to para.' 3 of tho GommiBBioner-ia- 
Sind’a letter the Managing Committee are of 
opinion that having regard to the -strenuous 
oonditions under which tho present incum- 
bent of the post of surveyor works tho remune- 
ration proposed by the Municipality is in no 
way out of proportion to the scrvicea rendered. 
For many years Mr. Abraham has carried out 
his duties with distinct satisfaction and on 
many occasions he has been recommended for 
promotion by the officers under whom ho has 
served. Despite this, however, no promotion 
has beecg'given to him since I'lOT. Tho Muni- 
cipality highly esteem the services rendered 
by Mr. Abraham and his untiring energies, 
and m submitting their proposal they were 
guided by a thorough knowledge of the value 
of the work which Mr. Abraham performs and 
the intelligence which he displays in tho 
important matters and schemes in connexion 
with which his assistance is required." 

Again on 12th May 1919 Mr, Moasham 
Lea, the Chief Oflicer and Chief Engineer 
before proceeding on leave, considered it 
proper bo place on record yet another 
glowing appreciation of the plaintiff’s 
services and described him as “a mosf 
valuable servant of the Municipality” 
(Ex. 28a). 

With the departure of Mr Lea, how- 
ever, the plaintiff’s troubles commenced. 
By their Resolution No. 140 dated 25bh 
June 1919, Ex. 5 the Municipality ap- 
pointed a sub' comm it tee consisting of 
Messrs. Ghulam Hussein Kassim, Jam- 
shed N. R Mehta, Dipchand T. Ojha, 
and M. Miaquita: 

"to investigate the charges of corruption 
laid against some members of the municipal 
establishment at a recent meeting of tho 
Corporation; also to investigate tho system 
ol giving out contracts and making payments 
for them and suggest remedial measures." 

Their report was to be submitted 
within three months 

With the nature of the investigation 
made by this sub-committee hereinafter 
referred to as the Corruption Committee, 
1 am not at present concerned. Between 
October 1919 and February 1920, the 
plaintiff was examined and cross-examin- 
ed on several occasions especially with 
regard to the property moveable and im- 
movable acquired by him during the 
period of his service with the Munici- 
pality Ex. 12 The report of the Corrup- 
tion Committee of the Municipality dated 
11th June 1920, Ex 6, was forwarded to 
the President of the Municipality by the 
Chairman of the Committee with his 
letter dated 12th June 1920, Ex 7. 

As regards the plaintiff the Corruption 
Committee suggested he should be seri- 
ously dealt with" as it was an open 


secret that he was not honest and had 
made plenty of money in municipal 
service If he could not be adequately 
punished by being reduced or placed ia 
charge of a post where corruption was 
not possible, bis services should bo dis- 
pensed with. 

On 1st July 1920, a copy of this report 
was forwarded to the plaintiff by the 
Chief Officer and Chief Engineer, Karachi 
Municipality; 

"for any explanation he may have to givo 
tho same to be submitted within a week’s time 
from the date of receipt," Ex. 8. 

On 7th July 1920, tho plaintiff sub- 
mitted a brief statement in reply ta 
Ex 8. Therein ho pointed out that the 
Corruption Committee had laid no parti- 
cular charge against him but has assumed 
that ho had acquired his property and 
cash dishonestly That property ho said 
was partly ancestral, partly saving dur- 
ing his service of over twenty-seven 
years and partly profits earned from the 
purchase and sale of landed propertyr 
He had submitted declaration in respect 
of his property as required by Municipal 
Rules since 19 L5 or 1916. Ho submitted 
copies of his testimonials and pray^ for 
definite charges of corruption and bribery 
to be framed against him to enable him 
to refute the same and clear his reputa' 
tion, Ex 9. 

Mr. Measham Lea had in the mean- 
while returned from leave and on 20th 
July 1920, in forwarding to the President 
of the MunicipalitN Ex- 9 and the expla- 
nations offered by other servants of the 
Municipality affected by the report of 
tho Corruption Committee, submitted his 
own spirited comments on the said report 
which he concluded as follows: 

"In conoluBion 1 would add that the com- 
mifcbee had a full year with unlimited powers 
to carry on tho onquiries, with a clerical stafE 
provided, bub they have absolutely failed to 
adduce one tittle of evidence as regards blaok- 
inail or anything of that kind although if 
the sweeping allegations were correct there 
must have been hundreds of concrete in- 
stances Bome of which surely would have 
come to the knowledge of councillors re- 
prosenting the public who were blackmailed, 
and intimately acoesaible to them. On the 
contrary the Committee's report bolsters up 
the irrespoasible scandal of the bazaar, be- 
littles the work of the Munfeipal staff, 
besmirohes the fair uam^ of the Municipality" 
(Bx. 10). 

The Corruption Committee’s report 
was brought up at a special general meet- 
ing of the Municipality on 8th Septem- 
ber 1920, much eloquence was expended 
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upoa ib, bub ulbimabely bhe Corporabion 
unanimously passed a resoluabiou remitt- 
ing bhe report to bhe Managing Committee 
to take Buoh steps as they deem suitable 
in the light of the remarks made in the 
report, and during this evening’s debate 
Ex. 11. The Corporation could not but 
have been aware that the Corruption 
Committee formed four out of the nine 
members of the Managing Committee to 
whom they were delegating the power to 
•take action on the report 

At a meeting of the Managing Com- 
mittee held on 25bh November 1920, at 
which the report of the Corruption Com- 
mittee was read and considered, it was 
resolved that the plaintiff should be asked 
to resign Municipal service. Ex. 13. This 
resolution was communicated to the plain- 
tiff on 3rd December (Ex 14); on the 
same day the plaintiff by Ex. 15 informed 
■the Chief Officer and Chief Engineer that 
the Managing Committee had nob made 
any speciffc charges on which they based 
their decision. He added; 

‘*I am quite prepared to defend and prove 
that the allegationH made wore quite false 
and without foundation. However, I shall 
feel obliged if you kindly let me know the 
terms on whioh the Managing Committee 
want me to resign the Municipal service. If 
necessary, I may kindly be allowed an inter- 
view with the Managing Committee. Ex. 15 
was placed before the Managing Committee at 
a special meeting held on 16th December 1920. 
Eight out of the nine members thereof at- 
tended that meeting, including the four mem- 
bers of .the Corruption Committee. It was 
resolved that ''Mr. Abraham Reuben be in- 
formed that the Managing Committee will not 
center into discussion with him. He must 
resign within one week of the receipt of notice 
and he must understand that if he fails to do 
so the Managing Committee will take such 
action as it deems fit.” (Ex. 16). 

This resolution was communicated to 
the plaintiff on 20th December (Ex. 17). 

On 21st December the plaintiff wrote 
stating 

"under protest I am prepared to obey the 
Managing Committee's order and hand over 
.charge of my office from the end of the current 
month pending my appeal to the Municipality 
whioh will be submitted iu due course 
<Bx. 18).” 

On 23rd the Chief Officer endorsed on 
Ex. 18 "Mr. Shivdasani to take over 
charge from ^r. Abraham.” On 27th 
December 1920, in compliance with the 
above office order the plaintiff and Mr. 
flhivdaBani respectively delivered over 
and received charge of the office of Sab- 
Engineer Ex. 19. The plaintiff never 
Again retnrned or was allowed to return 


to duty. On the same day he left for 
Poona to be present at the 7th day 
ceremonies for his brother-in-law who 
had died on 24th December. 

On 17th .January 1921, the plaintiff 
presented an appeal to the President and 
members of the Karachi Municipality 
against the orders of the Managing Com- 
mittee dated 25th November and 16th 
December 1920 (Ex 20) The appeal 
came up for disposal at a meeting of the 
Municipality on 4th March 1921, when it 
was resolved 

"that the appeal dated 17th January 1921, by 
Mr. Abraham Beuben against the Managing 
Committee's resolutions dated 25th November 
and 16th December 1920, be recorded and the! 
Corporation confiim the action taken by the 
Managing CommittGo”-(Ex. 24). 

It is worthy of note that the re- 
solution was carried by the casting vote 
of the President and that among the 
eight members of the Corporation 
who voted in favour of the resolution, 
Mr. Dipchand T. Ojha and Jamshed 
N. B Mehta were members of the Corrup- 
tion Committee. In his memorandum 
dated 12 of March 1929, the Chief Officer 
communicated this resolution to the 
plaintiff (Ex. 22). 

The plaintiff thereafter appears to have 
sought legal advice, for on 2nd May 1921, 
Messrs Lbttle & Co , Solicitors of Bom- 
bay, served a notice on the Municipality 
(Ex 23) demanding from them on behalf 
of the plaintiff the sum of Bs. 25,000 as 
damages for wrongful dismissal from 
service. 

On 11th June 1921, the plaintiff filed 
the present suit. Id his plaint the plain- 
tiff alleges that he has been in the em- 
ployment of the defendants for 27i years, 
he refers to Exs. 13 to 18 and states on 
2lBt December 1920, under compulsion 
he handed over charge of his office under 
protest and in obedience to the orders 
of the Managing Committee ; he contends 
that the defendants prevented him from 
continuing in their service after 31st De- 
cember 1920, and in the alternative pleads 
that the defendants on 16th December 
1920, refused to perform their part of 
the contract with him and compelled 
him to put an end to the same ; that in 
any event he was wrongfully and illegally 
dismissed by the defendants in December 
1920. He recites his pay and emoluments 
at the time of his alleged dismissal and 
contends that at the time he was en- 
titled to six month's privilege leave on 
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full pay, to twelve moutha furlough on 
half pay and thereafter to his full peti- 
tion on medical oerbifioate which he 
-could easily have then obtained, that 
■even otherwise he had not long to serve 
to entitle him to full pension ; he at- 
taches to the plaint * a schedule showing 
damages sustained by him to the extent 
of Eg. 28,155 but limits his claim to 
Rs ^,000, only In theii written 
sstafcement filed on 16th September 1924:, 
the defendants contend that the plain- 
tiff in consequonce of the report against 
him by the Corruption Committee and 
after a consideration of his explanation 
was given an opportunity of resigning 
his service, that he availed himself of 
the opportunity and resigned, and that 
he has, therefore, no cause of action 
against the defendants Somewhat in- 
consistently in the alternative they 
plead that if the Court holds that the 
plaintiff was dismissed from service they 
were entitled to dismiss him for mis- 
conduct and no appeal lies to a Court 
against such dismissal. They contend 
that the granting of privilege leave, fur- 
dough and pension are within the abso- 
lute discretion of the defendants, that 
the plaintiff cannot claim these as of 
right or base a claim to damages thereon. 
They deny the plaintiff's claim to 
damages and proceed in the subsequent 
paragraphs of their written statement 
to traverse the allegations and conten- 
tions of the plaintiff. 

The following issues were framed on 
8bh November 1921. 

1. Did the plaintiff resign soivice, and if 
ao, did defendants opmpel him to resign ^ 

2. Oaa plaintiff maintain the present suit ^ 

9. Did defendants prevent plaintiff from 

continuing in their servioe 

4. If the plaintiff was dismissed from sor- 
vioe baa this Court jurisdiction to decide 
whether ho has boon rightly or wrongly dis- 
misaed ? 

5. Waa the plaintiff wrongfully and ille- 
gally diamiaaed from service as alleged by 
•him 7 

6. la the plaintiff estopped from oontend- 
ing that he waa diamiaaed or that the defen- 
dants refused to perform their part of the 
contract or compelled him to put an end 
•to it ? 

7. Can plaintiff claim more than one 
month's pay in lieu of notice 7 

8. Can plaintiff claim furlough, leave and 
pension as of right 7 

9. Gould the plaintiff have obtained a 
'medical oertifloate to enable him to rotird on 
penalon ? 


10 Is the plaintiff entitled bo any of the 
SUU 19 mentioned in the schedule filed with 
the plaint ? II so, which ? 

11. To what damages il any is plaintiff 
entitled ? 

12. (doneral. 

Issues 1 to 3 in some degree over- 
lap, they are cerLiiinly connected and 
may conveniently be dealt with together 

On 3rd Decemher 1920, the resolution 
of the Managing Committee that he 
should be asked to lesign municipal ser- 
vice was communicated to tlie plaintiff 
(Exs 13 and 14). In hia letter of the 
same date Ex 15 tlie idaintiff after pro- 
testing against the resolution of the 
Managing CoiiunittGo asked to 1)0 in- 
formed of the terms on wlvicli the 
Managing Committee wished him to re- 
sign There can ho little doubt that the 
plaintiff at this juncture felt that he 
wag engaged in an unequal contest with 
the Managing Committee of the Munici- 
pality and that if he could strike a good 
bargain with them on the questions of 
leave, furlough and pension due to him 
it would be better for him to accept the 
suggestion and resign For this reason 
he asked for an interview with the 
Managing Committee On 20bh Decem- 
her, however, on receipt of Ex. 17 
peremptorily ordering him to resign 
within a week, the plaintiff must have 
realized that the Managing Committee 
were in no mood to bargain with him 
and that .i resignation would entail 
the loss of hi 9 claims to leave, furlough 
and pension without even a fight This 
is clear from the language in which his 
reply Kx 18 is couched He states : 

"I beg to inform you that under protest I 
am prep.ired to obey the Managing Com- 
mittoo's order and hand over charge of my 
office from the end of the current month pend- 
ing my appeal bo the Municipality, " 

The plaintiff studiously and of set pur- 
pose avoids the use of the word ' resig- 
nation ’ ; under protest and pending his 
appeal to the Municipality he is prepared 
to hand over charge of his office. On 
23rd December, the Chief Officer and 
Chief Engineer endorsed on Ex 18 an 
office order that Mr. Bhivdasani should 
take over charge from the plaintiff, 24th 
6o 26th December were the Christmas 
holidays and on 27th December the office 
order was carried out, Ex. 19. Again the 
oonoluding paragraph of Ex. 20, the 
plaintiff's appeal to the Karachi Munici- 
pality is very significant. It reads ; 
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under these ciroumstances I appeal to you, 
gentlemen, for justice as against the Managing 
Gommittes’s resolution dated 16th December 
1920, more especially as under this order if 
I resign I cannot get my earned leave o» 
jtension, ” 

The words I have underlined (ibalioued) 
indicate that the plaintiff wished it to be 
very clearly understood that he had not 
resigned. Mr Markwick Ex 32 was acting 
as Engineer in December 1920 and was 
the plaintiff’s immediate superior at the 
time. He has repeatedly stated in his 
evidence that the plaintiff did not resign, 
that he handed over charge in obedience 
to the office order of the Chief Officer and 
Chief Engineer and under protest 

Now, in these circumstances and in 
this state of facts, the question is, whe- 
ther the acts of the plaintiff, especially 
the act of handing over charge on 27ti3 
December are to be interpreted as a 
voluntary resignation by him or whether 
the action of the Managing Committee 
considered as a whole, amounts to a dis- 
missal of the plaintiff from municipal 
service. The case oi S tephenson w Lon- 
don Joint Stork Bank Ltd- (ij bears 
considerably on the point In that case, 
the plaintiff, a cleric, in the defen lanfc 
Bank had endorsed a promissory-note 
made by one Mr Sedger. On the Bank 
coming to know of this, the plaintiff was 
called upon for an explanation. On re- 
ceipt of it the Secretary to the Bank 
wrote a letter to the plaintiff containing 
the words : 

“ you are required to resign youi appointment 
in the Bank forthwith. ” 

The plaintiff then wrote to the Bank 
resigning his appointment. The question 
was, whether the plaintiff had retired 
with the consent of the Directors or had 
been dismissed The Lord Chancellor in 
delivering the judgment of the Court of 
Appeal said he entertained no doubt upon 
the point. They had to look at the whole 
of tho facts, and doing so there could bo 
no doubt but that the plaintiff had been 
dismissed The use of polite instead of 
peremptory language did not alter the 
fact. In General Bill Posting Co v 
Atkinson (2) the House of Lords held, 
approving the earlier authorities : 

' that the true question is whether the aots 
and oonduot ol the party evince an intention 
no longer to be bound by the contract. " 

S [1904J 52 W. R. 83=20 T.L.R. 9. 

[1909] A. 0, 118=25 T.L.R. 178=78 L.J. 
Ch. 77=99 L.T. 943. 


In In re Buhel Bronze & Metal Co., 
and Vos (3) MoCardie, J., states ; 

** It has been authoritativoly stated that 
the question to be asked In cases of alleged 
repudiation is ^ whether the acts and conduct 
of the part> evince an intention no longer to 
bo bound by tho contract ” , 

and again at p 323 of the report ; 

" If the conduct of the employer amouufas to 
a basic refusal to continue the servant on the 
agreed terms of tho omploymout, then there is 
at once a wrongful diamiBsaJ and repudiation 
of the contract. ” 

Applying these rulings to the facts in 
the case before me as I have set them 
out, I am of opinion that the only infer- 
ence to be drawn is, that the plaintiff 
did not resign his appointment but was 
dismissed by the Managing Committee of 
the Municipality. It has been argued 
that the plaintiff’s letter Ex. 18 amounts 
to a voluntary resignation, that the 
Managing Committee gave the plaintiff 
an opportunity to resign and the plaintiff 
availed himself of that opportunity. I 
think the argument is unsubstantial . 
Ex. 18 is surely not to be read by itself 
but in the light of the fact and circum- 
stances immediately preceding and fol- 
lowing it, and so read cannot by any 
stretch of imagination be regarded as 
evidencing a voluntary resignation. 

I, therefore, hold on issue 1 that the 
plaintiff did not resign his service 
The second part of issue I does not 
arise. 

On issue 2 [ hold that tho plaintiff 
is not disentitled to maintain the 
suit on the ground that he voluntarily 
resigned. On issue 3 I hold that , the 
defendants prevented tho plaintiff from 
continuing in their service, that they 
dismissed him On my findings on issues 
I to 3 tho question of estoppel co- 
vered hy issue 6 does not arise. [, 
therefore, answer that issue in the nega- 
tive. The really important issue in the 
case is issue 4 and this I propose 
next to discuss For the defendants it 
is contended that this is not a case go- 
verned by the ordinary law of master and 
servant under which a servant wrongfully 
dismissed is entitled to damages from his 
master and is entitled to have the ques- 
tions of wrongful dismissal and damages 
determined by a Court of law The 
servants of a District Municipality, it is 
argued are appointed, suspended and re. 
moved in pursuance of powers conferred 

(8) [leisiT K.B^ 315=34^ii.R.r71=8TLy. 

K.B. 466=118 L.T. 848. ' 
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by Sbiituto under rules ivnd bye-ldws 
made thoreunder That, municipal ser- 
vants are on a par with servants oE the 
Crown; they are servants at pleasure 
Where therefore a servant of a District 
Municipality is dismissed no suit can lie 
against the Municipality for wrongful 
dismissal. He can avail himself only of 
such remedial provisions as the Statute 
or the T^les and bye-laws made there- 
under provide; a civil Court has no juris- 
diction in the matter. 

For the plaintiff, on the other hand, it 
is argued that the District Municipal Act 
3 of 1901 does not confer on the Munici- 
pality the power to appoint, suspend and 
dismiss servants; it merely provides for 
the mode and conditions under which 
servants may bo appointed, etc That 
the law rQ:.'ul,iting the relations between 
a District Municipility and its servants 
is the ordinary law of master and ser- 
vant qualified only in certain particulars 
by the rules and bye-laws which regulate 
the mode and conditions in and under 
which such servants may bo appointed, 
suspended and dismissed. That the 
civil Court’s jurisdiction to determine in 
any particular case the questions of 
wrongful dismissal and damages therefor, 
remains unaffected. That a Municipal 
servant aggrieved by an order of dismis- 
sal whether on the ground that the order 
is not justified by the facts, or on the 
ground that the mode and conditions 
prescribed in the rules and byo-laws 
have not been observed, has the ordinary 
servant's right to obtain a civil Court’s 
decision on the question whether there 
has or has not boon a wrongful dismissal 
and if the former, what damages he is 
entitled to for such wrongful dismissal 

Now, S. 184, Bombay District Munici- 
pal Act 3 of 1901 in the clearest pos- 
sible terms invests the Chief Officer 
with power : 

"(a) bo appoint (i) without the previous sanc- 
tion, of the Municipality, to any post the 
monthly salary for which does not ex- 

ceed Rs. 15, and 

(li) with Buoh previous sanction in each 
case, to any post under the Municipality other 
than that of the Health Officer, Engineer or 
Chief Aooountanb, 

and (b) to fine, reduce, suspend or dismiss 
any municipal servant whose salary does not 
exceed Ra. 15 , and, subjeot to the provisiona of 
the rulea for the time being in force, any 
other Municipal Officer or servant not being 
the Health Officer, Engineer or Ohief Accoun- 
tant, provided that in respect of any punish- 
ment other than a fine not exceeding one 


week's salary his order shall be subject to an 
appeal to the Municipality." 

Further the section states that the 
Chief Officer is invested by the Act with 
this power 

"Independently of such potvers as may be 
delegated to him by the Municipality in this 
behalf." 

Obviously if the Municipality can un- 
der the Act delegate to its Chief Officer 
powers in this behalf" i. e powers of 
appointing, fining, reducing,' suspending 
and dismissing servants, it must under 
the Act itself be invested with such 
powers. Again S. 46, Bombay District 
Municipal Act, requires the Municipality 
to make lules in respect of certain 
matters specified in the section ^and Cl. 
( 0 ) thereof reads : 

"subject to the provisions of S. 184, deter- 
mining the mode and conditions of appoin- 
ting, punishing or dismissing any officer or 
servant and delegating to officers designated in 
the rules the power to appoint, fine, reduce, 
suspend or dismiss any officer or servant." 

Obviously again, if the Municipality is 
empowered to make rules delegating 
to officers designated in the rules 
the power to appoint, fine, reduce, 
suspend or dismiss any officer or 
servant it must itself by the 
Act be invested with powers to appoint, 
fine, reduce, suspend or dismiss officers 
and servants 

Reading Ss 184 and 46 ( 0 ), Bombay 
District Municipal Act together, I am of 
opinion that it is clear that the Munici- 
pality has vested in it statutory powei 
to appoint, fine, reduce, suspend, or dis- 
miss officers and servants, to make rules 
determining the mode and conditions of 
appointing, punishing or dismissing such 
officers or servants and to delegate to 
officers specified in such rules the power 
to appoint, fine, reduce, suspend or dis- 
miss any officer or servant Where under 
S 182, a City Municipality appoints a 
Chief Officer then such Chief Officer has 
the statutory powers in respect of the 
appointment and punishment of muni- 
cipal officers and servants specified in 
S 184 over and above powers in this 
regard delegated to him by the Munici- 
pality under rules framed in accordance 
with S. 46 (e) of the Act 

Now the rules framed by the Karachi 
Municipality under S 46 (e) of the Act 
appear in Ch 6 of the compilation RuleS' 
and Bye-laws of the Karachi Munici- 
pality" which is Ex. 53 in the case. The 
Chapter is headed "Appointment of 
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OfiBoars " Rr. 86, 80 (l) and 90 which are 
relevant; to the present enquiry read as 
follows : 

“86. The Managing Goaimittea will have 
power bo appoint, punish, suspend or dismiss 
officers and servants drawing a pay exceeding 
Bb. 125 but not exceeding Rs. 300." 

“88, Any member of the establishment 
whose monthly salary exceeds Rs. 125 
punished, suspended or dismissed by the 
Managing Committee may appeal to the 
Municipality." 

*90. No officer or servant shall bo dismissed 
without a reasonable opportunity being given 
to him of being hoard in his defence." 

For the defendants it is contended that 
Ss 104 and 46 (e), Bombay District 
Municipal Act read with R. 88 framed 
under S 46 (e) exclude the jurisdiction of 
the civil Court in the matter of the dis- 
missal of a servant of the Karachi Muni- 
cipality. That the provisions of R. 90 
flre not intended to give jurisdiction to 
the civil Court but are purely for the 
beneht of the Municipality. I have 
already set out the contentions of the 
plaintiff but it is further contended on 
his behalf with special reference to the 
rules that the plaintiH was dismissed 
without a reasonable opportunity being 
given to him of being heard in his de- 
fence as provided by R 90, that there 
was, therefore, an initial broach of con- 
tract on the part of the defendants and 
that if this is established the plaintid is 
entitled to a declaration by the civil 
Court that he has been wrongly dis- 
missed and to damages for wrongful dis- 
missal oven without going into the further 
question of misconduct involved in issue 5 

There would appear to bo only two 
cases in our Court, one reported the other 
unreported, in which a District Munici- 
pality was sued by one of its servants for 
damages for wrongful dismissal. 

In the first of these, Thariomal 
Pritamdas v. Karachi Municipality, 
Civil Suit No. 164 of 1892 the issues 
raised were (l) whether the plaintiff was 
rightly dismissed, (2) to what relief if 
any is he entitled. The District Judge 
Mr. Hart Davis held that the plaintiff 
had not been rightly dismissed and awar- 
ded him Rs 600 as damages. 

The case is of no assistance in deciding 
the issue now under discussion It was 
decided in 1893, long before the present 
Bombay District Municipal Act 3 of L901 
came into force. There is no reference in 
the whole of the judgment to the District 
Municipal Act then in force and it was 


assumed by the Court as well as by both 
the parties that the law relating to rela- 
tions between a District Municipality and 
its servants was the ordinary law of 
master and servant The other case is 
one reported as Municipality of Tatta v. 
Assanmal Chandomal (4). This was an 
appeal from the decision of the Subordi- 
nate Judge of Tatta awarding damages to 
the plaintiff Assanmal who had heen em- 
ployed as Secretary by the Tatta Munici- 
pality and whose services had been dis- 
pensed with wrongfully as the plaintiff 
alleged. 

Now, this was a case decided in 1914 
when the Bombay District Municipal Act 
3 of 1901 was in force, but strange as it 
may seem, the issue now before me for 
decision was not raised and the case was 
argued and decided on the basis that the 
law applicable thereto was the ordinary 
law regulating the relations of master and 
servant The main issue in the lower Court 
and on appeal before Fawcett, A. J. C , 
was. 

“ whobher defendants were justided in dia 
pensing with the plaintill’s services on the 
ground alleged in paia. 3 of bho wiitten state- 
ment." 

The case is of course strongly relied on 
by the plaintiff as a decision of an emi- 
nent Judge of our Court holding that the 
ordinary law of master and servants ap- 
plied as between a District Municipality 
and its servant In deciding the issue 
now under discussion, however, [ think 
the case is of no assistance The parties 
thereto went to trial and appeal on a 
particular common legal basis and the 
only points decided by Fawcett, A J. C., 
were whether on that admitted legal 
basis the plaintiff had been wrongly dis- 
missed and if so to what damages he was 
entitled The very point of jurisdiction 
involved in this issue was raised in the 
case of Chellam Aiyar v. Corporation of 
Madras (5) The appellant in that case 
was servant of the Municipal Corporation 
of Madras and had been dismissed from 
service by the President of the Corpora- 
tion. He sued the Corporation of Madras 
for damages for wrongful dismissal. His 
suit was dismissed by Srinivasa Aiyangar 
J , on the ground that such a suit would 
not lie. On appeal the decision was up- 
held by a Division Bench of the Madras 
High Court consisting of Sir John 
Wallis, C.J-, and Oldfield, J. After refer- 

(4) [1915] 8 S. L. R. 294=.29 1. 0. 597. 

(5) [1917] 6 M. L. W. 284 = 42 I. 0. 618. 
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ring to S. 58, Madras City iMunioipaliby 
Aot 3 of 1904 which empowers the Presi- 
dent to appoint subordinate officers and 
servants subject to the control of the 
Local Government and subject to such 
control if any to fine, suspend, reduce or 
dismiss any of the said officers and ser- 
vants the judgment proceeds : 

" Now it appoars go b3 well-aettlad thab 
whan tin olRcec in th ^ position of tha Prasi- 
dant oE t^a Madras Gorpirabion is empowarad 
by Stibube to appoint and diamias subordinate 
officars and servauts those officers and servants 
hold their office at pleasure This was deci- 
ded in the case of Smyth v. Latham (6), and 
more recently in the case of Notley v. London 
County Council (7).'’ 

The lea.rned Judges of the Divisional 
Bench then go on to find that though 
S. 58 refers to the power of the President 
being subject to the control of the Local 
Government no action in regard to such 
control had been taken by Government 
when the Madras Corporation Code had 
been sent up to it. They proceed : 

“ The position, therefore, simply is that the 
officers and aarvants of the Corporation hold 
office at pleasure and subject bo dismissal by 
the President. There is a further provision 
enabling them to appeal from the President 
either to the Standing Committee or to tha 
Corporation according to tha amount of their 
salaries, and a provision that the decision of 
the Standing CommiUeo or Corporation, as 
the case may be, shall be final. Indepen- 
dently of this last provision wo think that a 
Corporation servant thus holding office at 
pleasure who has boon dismissed by the 
President has no cause of action against the 
Corporation." 

They go on to state that as regards 
offices held at pleasure it is well-settled 
that no notice of framing of charges is 
necessary to validate the dismissal. 
Lastly, the learned Judges refer to the 
cases of Shenton v Smith (8) and Ram 
Das Ilazra v Secy, of State (9), in 
support of the proposition that even 
where Government had prescribed rules 
regulating the dismissal of public ser- 
vants yet the non-observance of those 
rules would not render the dismissal of 
an officer holding office at pleasure invalid 
or give him a cause of action. The case 
is undoubtedly very much in point. It 
is, of course, very strongly relied on 

(6) [1833] 9 Slug. 692 = 3 Tyr. 609 = 3 M & 
Scott. 951 => 1 C. & M. 547 = 2 L. J.-Ex. 
241. 

(7) [1915] 3 K. B. 580 = 13 L. G. R. 1346 = 
85L. J. K. B 113. 

(8) [1896] A. 0. 229 = 64 L. J. P. C. 119 = 
43 W. R. 637 =72 L. T. 130 = 11 R. 375, 

(9) [1912] 18 0. W. N. 106 = 16 1. C. 922 = 
17 0. L. J. 75, 


the defendants on whose behalf their 
learned pleader has pointed out that the 
three propositions it establishes put the 
plaintiff clean out of Court. The plain' 
tiff, it is argued, as a servant of the 
Karachi Municipality held his office at 
the pleasure of the Municipality, he was 
liable bo be dismissed at any time with- 
out notice and without the framing of 
any charge even if R 90 of the rules and 
byelaws of the Karachi Municipality has 
not been observed and the plaintiff has 
been given no opportunity of being heard 
in his defence, the failure to observe the 
rule furnishes him no cause of action and 
does not invest the civil Court with 
jurisdiction to determine whether tho 
plaintiff has been rightly or wrongly dis* 
missed 

The learned counsel for the plaintilE 
has endeavoured to distinguish the case 
on two grounds. He argued first that it 
was a decision based on S. 58, Madras 
City Municipal Act, which vested in ithe 
President of the Corporation a statutory 
power to appoint and dismiss subordinate 
officers and servants There was no cor* 
responding section in the Bombay Dis- 
trict Municipal Act, the defendants had 
no statutory powers in regard to the ap- 
pointment and dismissal of servants. I 
have already held thab such a statutory 
power is VQsted in the Karachi Munici- 
pality by reason of S 184 and 46 (e)„ 
Bombay District Municipal Act. The 
Madras case is, therefore, in my opiniom 
not distinguishable on this ground 

The learned counsel next referred to 
the case of Satish Chandra Das v Secy, 
of State (lO) This case has a direct 
bearing on the issue under consideration 
as well as on Ghellam Aiyar’s case (5). 
It was a suit brought against the Secre- 
tary of State by a dismissed Sub-Inspec- 
tor of Police for the recovery of Rs. 10,000 
as damages for alleged wrongful dismissal 
by the Inspector-General of Police, Ben- 
gal. In his plaint the plaintiff contended 
thab his dismissal was illegal and wrong- 
ful and in flagrant disregard of all the 
regulations and conditions of police ser- 
vice. In particular he alleged that no 
enquiry was held as contemplated by the 
Government of India Act and the rules 
framed thereunder The defence inter 
alias was that the plaint disclosed no 
cause of action as Government had every 
right to dismiss its officers at its pleasure. 

(10) A. 1. R. 1927 Cal. 311=54 Cal. 44. 
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Baokland, J., framed bhe following pre- 
liminary issue : 

Dooa the plaint discloso any cause oE 
action by reason of any regulation or regula- 
tions having the force of law and providing 
for the grounds or manner in which the plain- 
tiff could be dismissed." 

The regulation relied by the plaintiff 
was B. 14 of the Buies regarding the 
Civil Servioes in India made by the 
Secretary of State for India in Council 
under sub-S. (2), S. 96-B, Government 
of India Act which provided that the 
dismissal, removal or reduction of any 
officer should except in certain specified 
cases be preceded by a properly recorded 
departmental enquiry the nature of which 
the rule proceeded to lay down. On the 
hearing of the issue the learned Judge 
held that notwithstanding S. 96 (b), 
Government of India Act, 1915, which 
provided that every person in the Civil 
Service of the Crown of India held office 
during His Majesty’s pleasure the pro- 
visions of B. 14 of the Buies regarding 
the Civil Services in India made by the 
Secretary of State for India in Council 
under sub-S (2), S- 96 (b), Government 
of India Act which are manifestly in- 
tended for the protection and benefit of 
the officer are inconsistent with importing 
into the contract of service the term that 
the Grown may put an end to it at plea- 
sure. At p. 50 {of 54 of the report 
the learned Judge states ' 

" Stated in other words what it comas to is 
that before a Police Officer may be dismissed, 
the procedure laid down by B. 14 must bo fol- 
lowed. In so far as the plaintiff alleges that 
such regulation was not complied with, the 
plaint discloses a cause of action." 

The case mainly relied on by Buckland 
was that of Oould v. Stuart (Ll). 

In that case the Government of New 
South Wales in answer to a suit for 
damages brought against it by a clerk 
who had entered the service of the Gov- 
ernment under the Now South Wales 
Civil Services Act of 1684 and been dis- 
missed summarily raised as preliminary 
pleas (a) : That the declaration disclosed 
no cause of action and (b) that there was 
nothing in the provisions of the Civil 
Service Act which prevented the Govern- 
ment from terminating the employment 
of an officer under it at any time The 
Supreme Court of New South Wales gave 
judgment for the plaintiff on these pre- 
liminary points. On appeal their Lord- 

(11) [1896] A. 0. 575=05'1l.J, P;’a~8^^5 
L. T. 110. 


ships of the Privy Council affirmed the 
judgment of the Supreme Court on the 
ground that though under the law of New 
South Wales as well as of England the 
Crown has the power to dismiss its ser- 
vants at its pleasure, yet part 3, Civil 
Service Act, which prescribed the pro- 
cedure to be followed before a Civil 
Servant could be dismissed contained pro- 
visions which were manifestly intended 
for the protection and benefit of the 
officer and were inconsistent with the 
importing into the contract of service the 
term that the Crown may put an end to 
it at pleasure. At p. 578 of the report 
their Lordships say : “In that case they 
would be superfluous, useless and delu- 
sive ” The case of Gould v. Stuart (11) 
is distinctly referred to by Mookerji, J., 
in the case of Bam Das Hazra v. Secy 
of State (9) as establishing an exception 
to the rule that all public servants and 
servants of the Crown hold their appoint- 
ments at the pleasure of the Crown on 
the ground that in that case ' It was 
otherwise provided by Statute ” It does 
not appear that either in Bam Das case 
(9) or in Ghellam Aiyers case (5) or in 
the English case referred to therein, the 
Statute in question or any rales framed 
thereunder contained any provisions 
making it inconsistent to import into the 
contract of service of the plaintiffs in 
those cases the term that their service 
could be put an end to at pleasure That 
there cm be such an exception to the 
general rule that servants of the Crown 
hold their office at the pleasure of the 
Crown has again been recognized in the 
oi Jehangtr y. Secy, of Stale (12) 
where Mr. Justice Tyab]i states : 

"The plaintiff was a public officer, whose 
employment was one which could only be 
given to him by the Sovoroign ol* the agents of 
tho Sovereign. Such public servants hold 
their offices at the pleasure oE the Sovereign 
and ar.' liable to dianiiBsal at his will and 
pleasure, lE the power of dismissal la not 
limited by statutory provision." 

My attention has also been drawn to 
an unreported decision oE Beaman, J., in 
Civil Suit No. 596 n/1917, David Joseph 
N. P Damson v. The Trustees for the 
improvement of the City of Bombay I 
have read through a copy of the judg- 
ment handed to me but have come to the 
conclusion that the decision in that case 
was very largely influenced by the fact 
that there was a contract in writing 

(12) [1903] 27 Bom. 199=5 Bom. L. R.90. 
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under the terms of ^bich the plaintitf in 
that ease entered the service of the Im- 
provement Trust. The decision, there- 
fore, throws no light on the matter now 
under consideration- 

On a consideration of the various cases 
I have discussed above, I have come to 
the conclusion that the learned counsel 
for the plaintiff has succeeded in show- 
ing that the case of Chellam Aiyar v 
CorpoAuion of Madras (5) is entirely 
distinguishable. R. 90 of the rules and 
bye-laws of the Karachi Municipality 
which provides a reasonable opportunity 
being given him of being heard in his 
defence is a rule made under the provi- 
sions of a Statute, the rule is manifestly 
for the protection and benefit of officers 
and servants of the municipality and the 
existence of such a rule is inconsistent 
with the position that a servant of the 
Karachi Municipality is a servant at 
pleasure who may be dismissed at any 
time without notice and without reason. 
The provisions of R. 90, in my opinion, 
constitute a statutory restriction or limi- 
tation to the power given by Statute to 
the defendants to dismiss thoir servants 
In so far as the plaintiff alleges in para. 8 
iof his plaint that the provisions of R 90 
have not been complied with, that he has 
not been given a reasonable opportunity 
of being heard in his defence, ho has in 
my opinion a cause of action. 

In this view of the matter it becomes 
necessary, therefore, to determine whe- 
ther the plaintiff's allegation that before 
his dismissal he 'was not given a reason- 
able opportunity of being hoard in his 
defence is at all well founded. I have 
indeed in the opening portion of this 
judgment set out in chronological order 
the facts loading up to this litigation, 
some of those facts, however, call now 
for closer attention The pUintill cannot 
but have been aware of the resolution of 
the Karachi Municipality Ex 5 appoint- 
ing a sub-committee to investigate the 
charges of corruption laid against some 
members of the municipal establishment 
I feel that he cannot have been unaware 
that he was one of the n^ombers of the 
muniicipal establishment to whom the 
resolution referred. At any rate any 
doubt that ho might have entertained on 
the subject must undoubtedly have been 
dispelled when the Corruption Committee 
took up its work and called for a state- 
ment from him of the property moveable 


and immovable acquired by him during 
the period of his service in the Karachi 
Municipality. That such statement was 
called for and was submitted by him to 
the Corruption Committee is manifest 
from Ex 12 Lhe locorl of the plaintiff’s 
examination before the Corruption Com- 
mittee which is based on the statement 
submitted by him, and from E\ 51, con- 
taining the details called for 

Between October 1919, and February 
1920, the plaintill was examined not less 
than six times by the Corruption Com- 
mittee and a perusal of Ex. 12 the record 
of his examination makes it clear to me 
and it must have been clear to tue plain- 
tiff at the time that the object of that 
examination was to elucidate two points 
whether the plaintill could honestly have 
acquired during the period of his service 
with the Municipality the property move- 
able and immovable declared in his state- 
ment and valued at about Rs. 70,000 and 
whether there had been any improper re- 
lations and connexions between the plain- 
till and contractors dealing with the Muni- 
cipality during the period of hib service. 

In June 1920, the Corruption Com- 
mittee submitted its report Ex. 6 and on 
30th June, a copy of that report was in 
the plaintiff's hands. The Committee’s 
finding and recommendations so far as 
they relate to the plaintitf are contained 
in para. 21 (i) of their report They are 
very clear indeed; the plaintiff is held to 
be dishonest and to have made plenty of 
money in Municipal service, the Com- 
mittee recommend than ho be seriously 
dealt with By Ex 8 a copy of this re- 
port was forwarded to the plaintiff “for 
any explanation he may have to give ” 
The plaintiff has been examined and 
cross-examined before mo at great length 
and it is obvious bo me that he is highly 
intelligent individual, fairly educated and 
X3ossessing quite good knowledge of Eng- 
lish [ cannot, therefore, regard as seri- 
ous the argument advanced by his learned 
counsel that the plaintiff was no lawyer 
but a mere engineer and that he could 
not be expected to spell out of a report 
covering seven pages of print what 
charge he had to meet and what explana- 
tion he had to give Suoli an argument 
is further met by the plaintiff’s explana- 
tion Ex. 9 itself wnich clearly indicates 
that the plaintiff well understood that 
the finding against him and the charge he 
had to meet was that he had made money 
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dishonestly during his service with the 
Munioipalifcy. 

There was in my opinion, therefore, a 
definitely laid charge against the plaintiff 
which he was given an opportunity to 
meet. It has been argued that seven days 
was not a reasonable opportunity to the 
plaintiff to meet a charge or be heard in 
his defence. The answer to this argu- 
ment is that the plaintiff never asked for 
a day more but submitted Ex. 9 on 7th 
July as the only explanation ha had to 
offer. Evdn on 3rd December 1920, when 
the plaintiff had been asked by the 
Managing Committee to resign he states 
in reply Ex. 15, ; 

am quite prepared to defend and prove 
that the allegations made were quite false and 
without foundation." 

By ''allegations'’ he can only mean the 
finding of the Corruption Committee that 
he was dishonest and had made plenty of 
money in Municipal service. Till the 
date of his handing over charge at the 
end of December 1920, the plaintiff never 
offered any explanation or defence other 
than Ex. 9 to which I have referred 
above. On these facts I feel no hesita- 
tion in holding that the plaintiff was af- 
forded from start to finish a reasonable op ' 
portunity which fully complied with the 
requirements of B 90 and that the plain- 
tiff deliberately chose not to defend him- 
self against the general charge of dis- 
honesty laid against him but contented 
himself with a show of readiness to meet 
what he knew, the defendants, and before 
them the Corruption Committee were not 
in a position to formulate specific in- 
stances when the plaintiff had accepted 
bribes or been corrupt. 

To summarise the position the plaintiff 
has been dismissed from the service of 
the Karachi Municipality by virtue of the 
powers vested in the Municipality by 
reasons of Bs 184 and 46 (e), Bombay 
District Municipal Act. One of the 
conditions and limitations attached to 
the exercise of that statutory powers is 
that plaintiff, before he can be dismissed 
must have a reasonable opportunity of 
being heard in his defence. This condi- 
tion has been entirely fulfilled. The 
plaintiff had a right of appeal against the 
Managing Committee’s order of dismissal. 
This right he has availed himself of and 
his appeal has been dismisBed. The 
question remains in this state of facts 
and in these circumstances : has the 


Court jurisdiction to decide whether tho> 
plaintiff has been rightly or wrongly dis- 
missed The question, I must confess,, 
is a difficult one, and the conolusioiv 
I have arrived at is not free from doubt. 
On the one hand, the authori ties cited by 
the learned counsel for the plaintiff in 
support of his position that the jurisdic- 
tion of the Court to determine whether 
the plaintiff has been rightly or wrongly 
dismissed is unfettered by anything 
contained in the Bombay District Muni- 
cipal Act or in any rules or bye-laws 
framed thereunder appear to me to be of 
little assistance 

Andrews Mitohell was a ease 
under the Friendly Societies Act of 1896. 
The plaintiff Mitchell had been expelled 
from the Foresters' Friendly Society 
without any charge being framed against 
him. By the rules of the Society no 
members could be expelled unless a 
charge was framed against him and ho 
had been proved guilty on that charge. 
Their Lordships of the Privy Council 
affirming the decision of the Court of 
appeal held that the plaintiff’s expulsion 
was without jurisdiction Lord Bobert- 
son stated ; 

" The Act of 1896 has not given cacto 
blanche to the tribunals of these Sooieties to 
ptonounoc decisions which shall be exempt 
from examination in Courts of Law. The 
decisions protected from review are constitu- 
tional decisions — decisions pronounced ac- 
cording to the rules ... registered under the 
Friendly Societies Acts." 

It was the entire departure from those 
rules which was held to invest a Court of 
law with jurisdiction. Cassel v. Inglis 
(14) was a stock exchange case. The 
decision of Astbury, J., is summed up as 
follows : 

" I am of opinion that the contract give ta 
the Committee the right to decide how mi by 
what procedure they would carry o ig the 
fiduciary duty committed to them, whinh ic aa 
objection under R. 35 had been lodged or Liot^ 
and in the absonoo of evidence to tii* con- 
trary, I cannot say that they departed m any 
way from what the law requires of tiiOin m 
this respect, but must assume that thiy, act- 
ing honestly, came to the conclusion for dome 

good and sufficient reason 

that the plaintiff was not eligible for re- ilec- 
tion." 

The deoiaicfii, if anythiug, is ag.iinsb 
fche plaintiff. 

In Thompson v. New South Wales 
B ranch of the British' iMedical AsHooia- 

(13) [1905] A. 0. 78=91 L. T. 637=74 L. J. 
E. B. 383. 

(14) [191G] 2 Oh. 211=86 L. J. Oh. 569=32 
T. L. R, 665=114 L. T. 936. 
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tion (15) the main point raised was that 
the rules set out ia the Arbicles of Asso- 
oiatioQ relating to the expulsion of mem- 
bers was illegal as being in restraint of 
trade and, therefore, void. The plaintiil 
further alleged libel and claimed dama- 
ges therefor. 

None of these cases relate to servants 
of the Grown or to servants appointed in 
virtue of powers granted by Statute ; 
none of them can, therefore, be regarded 
as an authority really bearing on the 
point now under discussion. They do in 
general lay down that bodies like the 
Stock Exchange, Friendly Societies, 
Medical Associations, which in some 
cases exercise under their rules and regu- 
lations quasi-judicial functions, are re- 
quired by law to exercise these functions 
with due regard to natural justice and 
equity, and that Courts of law have 
jurisdiction to interfere where their de- 
cisions are contrary to natural justice 
and equity; but they can be of little as- 
sistance in determining to what extent, 
if any, a Court of law has jurisdiction to 
interfere in questions between master 
and servant, where the master is the 
Crown or a public body empowered by 
Statute to employ and dismiss servants. 

In the same category must be placed 
the two Indian cases relied on by the 
learned counsel for the plaintiff : Moha- 
med Kahm-ud-dtn v. Stewart (16) a 
stock exchange case, and Gompertz v. 
Goldingham (l7) a club case. 

Lastly the case of Satish Chandra 
Das v. Secretan/ of State for India (10) 
is of no assistance as the case when re- 
ported had not proceeded beyond the 
stage of the preliminary issue to which 
reference has been made before 

On the other hand, the learned pleader 
for the defendants has been unable to 
refer me to. any authority other than the 
case of Chellam Atyar v Corporation of 
Madras (5) and the English rulings cited 
therein as supporting his position that 
the Court has no jurisdiction to deter- 
mine whether the plaintid has been 
rightly or wrongly dismissed. Chellam 
Aiyars case (5), as I have shown before, 
is distinguishable, and with all respect 
to the learned Judges that decided it J. 
"(15)119241 aTO. 764=93 L. J. P. C. 203=60 
a. J. 510=131 L. T. 162=40 T. L. R. 
506. 

(16) [1920] 47 Gal. 623=-50 I. G. 556=31 
G. L. J. 247. 

(17) [1886] 9 Mad. 319. 
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think the propositions they lay down are- 
too broadly stated. 

The point, it appears to me, must be 
determined on a consideration of general 
principles. 

It is difficult to understand why Sta- 
tute like the Bombay District Municipal 
Act should specially invest municipali- 
ties with power to appoint, fine, reduce, 
suspend or dismiss officers or servants, 
and require elaborate rules to be framed 
regulating the appointment, etc . of offi- 
cers and servants if the legal relations 
between these officers and servants and 
the body empowered by the statute to ap- 
point and dismiss them remain the ordi- 
nary legal relations existing between any 
ordinary master and servant. To my minil 
the object can only be in order to create 
special legal relations between these 
bodies so emiiowered and their officers 
and servants suspending the ordinary 
legal relations of master and servant 

Again it is difficult to understand why 
a municipality should be empowered by 
statute to frame rules and bye-laws hav 
ing the force of law empowering particu- 
lar high placed officers to dismiss officers, 
servants, providing an appeal to a higher 
tribunal against an order of dismissal, 
requiring that the officer or servant pro- 
posed to be dismissed be afforded nil- 
opportunity of defending himself, if the 
officer or servant dismissed can in the* 
exercise of his ordinary civil rights have 
the question whether he had been rightly 
or wrongly dismissed determined by the* 
civil Court To my mind again the ob- 
ject can only be to supersede the common, 
law right of a servant to have such ques- 
tions determined by a Court of law and 
to provide instead domestic tribunals the 
decision of the highest of which should, 
be final and binding of such officers and 
servants 

Again an officer or servant of a munici- 
pality is a public servant, his conduct or 
misconduct in the discharge of his duties 
affects the public and their interests [t 
would be highly inconvenient, nay scan- 
dalous, if every question relating to the 
misconduct or corruption 6f a public 
servant in the discharge of his duties had 
to be investigated in a Court of law. On 
the other hand, a municipality owes a 
duty to the public in the matter of their 
officers and servants, that they should be- 
honest and fit and proper for the office 
held by them It would- be impossible 
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{or a municipailiby to dischoiTge their duty 
io this regard to the public if every ac- 
tioa taken by them in the control o[ 
their officers and servants was liable, to 
be contested, investigated and scrutini- 
zed by a Court of law The words of 
Lord Denman in the case of B Dar- 
lington School Governors (18) are to my 
fxiiQd very apt in this regard He said: 

" They " — that is the governing body — 

ara bound to remove any maab*3r whom ac- 
cording to their sound discretion, they think 
unfit and improper for the'ofhce and, as that 
discretion may possibly oe well exorcised for 
defects of various kinds not amounting to mis- 
conduct, so there may bo misconduct, in- 
capable of proof by witness but fully known to 
the governors themselvesion which they could 
not abstain from exercising thoir power of 
removing the master without ths abandonment 
of their duty they might be reason- 

ably satisfied of the truth of the charges 
without poaBeasiag*any means of proving them 
by evidence." 

It is on a consideration of these gene- 
ral principles that I have come to the 
.conclusion that on the facts of this case 
and in the circumstances thereof, both of 
which I have laid out above in detail, 
the Court has, by reason of the provisions 
of the Bombay District Municipal Act 
,and the rules and bye-laws framed by 
'the Karachi Municipality thereunder, 
•and to which I have made special refer- 
jence, no jurisdiction to decide whether 
the plaintiff has been rightly or wrongly 
dismissed I would go further and hold 
in general that in a suit for damages for 
wrongful dismissal brought by an officer 
or servant of the Karachi Municipality 
against the municipality, once the Court 
jis satisfied, that the plaintiff's dismissal 
lhas been in accordance with the rules and 
ibye-lawB of the municipality, it has no 
i jurisdiction to probe any further into the 
'question and the plaintiff’s suit must be 
^dismissed 

It 13 unnecessary for me lu the view I 
have taken to determine what th^'-^posi- 
tion would be if in such a case a Court 
came to the conclusion that the plaintiff’s 
.dismissal had been wanton and in utter 
disregard of the rules and bye-laws of the 
municipality. It seems to me, however, 
that in such a case the municipality 
would forfeit the protection and privi- 
leges afforded to them by Statute and 
that the plaintiff would be entitled to 
succeed as in an ordinary suit between 
master and servant for wrongful dis- 
missal. 

<18) [1944] 6 Q. B. 08i=rU L. J. Q. B, G7. 
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I, therefore, answer issue i in the 
negative 

My finding on this issue is sufficient to 
dispose of the suit ; but this litigation 
is not likely to end here ; the suit is one 
of 1921, and in the event of an appellate 
Court taking on the question involved in 
issue No. 4 a view different from mine, I 
feel they should have before them my 
findings on all the points involved in the 
suit 90 as to obviate the necessity of a 
remand. I, therefore, proceed to consider 
the remaining issues. (The judgment 
then proceeded to consider issue 5 as if 
whether the plaintiff was wrongfully and 
illegally dismissed) I have not come to 
a finding on the material before me whe- 
ther the plaintiff has amassed his wealth 
honestly or dishonestly. The point is 
whether before the Managing Committee 
of the municipality which dispensed with 
the plaintiff’s services there was material 
on which they could honestly come to the 
conclusion that the plaintiff could not by 
fair moans have acquired the property 
he admittedly possessed. As to the charges 
of improper relations with municipal 
contractors, there was material before 
the Corruption Committee and the 
managing committee that the plaintiff 
was badly mixed up with at least two con- 
tractors dealing with the municipality, 
Badrudin Budhabhoy and Kabla LJmar. 
This point has been brought out in fur- 
ther detail in the cross-examination of 
the plaintiff in this Court. I do not pro-^ 
pose to go into this matter at any length 
as I think it is unnecessary for me to do 
so. I cannot help concluding, however, 
that the admissions made by the plain- 
tiff cast a cloud of suspicion over his 
dealings with both these contractors. 

Now, the plaintiff in his plaint has 
imputed no malice to the members of the 
Managing Committee of the Karachi 
Municipality who dismissed him ; and 
this being so, I cannot seriously regard 
the insinuations made against Messrs, 
Dipchand Ojha, Grhulam Hussain Kassim, 
Jamshed Mehta and Qhulamali Chagla in 
their cross-examination by the learned 
counsel for the plaintiff The plaintiff 
alleges the dismissal was wrongful that 
is unjustifiable Gan it be said that 
with the materials before them, and to 
which I have referred io so much detail, 
their dismissal of the plaintiff was 
wrongful and illegal ? As stated by tbeir 
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Lordships of the Privy Council in the 
case of Clouston & Co. Ltd. v. Carry (19): 

"there is no fixed rule of law defining the 
degree of misconducb which will justify dis- 
missal from service." 

Much will depend on the nature of the 
misconducb and the nature of the duties 
bo be performed by the person dismissed 
In the present case the plainbiil waS' a 
trusted officer of the Karachi Municipa- 
lity, a fpublic servant owing duties nob 
only to his employers but to the public 
generally. I feel no hestitation in sta- 
ting that on the materials before them 
the Mapaging Committee of the Karachi 
Municipality were justified in the action 
they took My answer to issue 5 is, 
therefore, in the negative. 

Issues 7 to 11 may well be dealt with 
together ; they involve the one question. 
What damages is the plaintiff entitled to 
if the Court having jurisdiction to do so 
were to hold that the plaintiff had been 
dismissed wrongfully and illegally. It 
is entirely unnecessary to discuss these 
issues individually or to record a finding 
on each of them as the learned counsel 
for the plaintiff has admitted that the 
plaintiff does not claim the specific sums 
shown by him in the annexure to the 
plaint, but that these particulars are in- 
tended merely te furnish a basis for 
determining the measure of damages. 
These issues in fact appear to have been 
drawn under a misapprehension. 

Now, every master has an inherent 
right to dispense with the services of his 
servant with reasonable notice. As to what 
IS reasonable notice depends on the nature 
of the servant’s employment When 
this is determined, the measure of dam- 
ages is what the servant would have 
earned in the employment of his master 
during the period of the notice. This I 
think is a proposition of law which can- 
not be disputed, in fact, the learned 
counsel for the plaintiff conceded this 
position and confined his final arguments 
on the issue of damages to the point as to 
what in the plaintiff’s case should be re- 
garded as reasonable notice. The case of 
Maw V. Jones (20) which appears to have 
laid do.wn a contrary principle has been 
practically overruled in Addis v. Oramo- 

(19) [1906] A. 0. 122=75 L. J. P. 0. 20=54 

W. R. 3B2=22T. L. R. 107=93 L. T. 706. 

(20) [1890] 25 Q. B. D. 107=59 L. J. Q. B. 

542=38 W. R. 716=54 J. P. 727. 


phone Co (2l) where their Lordships of 
the Privy Council held that ; 

" Where a servant is wrongfully dlsmiBBed 
from his employment the damages for the 
dismibsal cannot include compensation for the 
manner of the dismissal, for his injured feel- 
ings, or for the loss ho may sustain from the 
fact that tho dismissal of itself makes it more 
difficult for him to obtain fresh employment." 

In Manubens v. Leon (22) a l^ir 
dresser’s assistant on a weekly wage mit 
with an implied term that he was to 
receive tips was held entitled to claim aa 
damages for wrongful dismissal in addi- 
tion to a week’s wages an amount in 
respect of the loss of the tips which he 
would have received but for the wrongful 
dismissal In Orundy v. Sun Printing 
and Publishing Association (23) a year'a 
notice was considered reasonable for an 
Editor of a newspaper and damages were 
awarded on that basis. In the case of 
Municipality of Tatta v Assanmal 
Chandoomal (l) three months salary was 
awarded as damages to the plaintiff who 
was the Secretary of a Small Munici- 
pality In a footnote at p 97 of Vol. 20 
of Halsbury's Laws of England there is 
a whole collection of cases showing what 
period of notice has in decided cases been 
held to be reasonable for persons em- 
ployed in various trades and professions. 

Bearing in mind the nature of the 
plaintiff's employment, and after con- 
sidering the cases I have referred to 
above, 1 should in this case, had I not 
decided issues 4 and 5 against the 
plaintiff, have awarded him 12 months’ 
salary at Bs 335 per month (Bs 280 
plus 45 plus Bs 20), as damages for 
wrongful dismissal Unfortunately for 
the plaintiff I have found on issues 
4 and 5 against him and his suit 
must, therefore, be dismissed with costs. 

R.K. Suit dismissed. 

(21) [1909] A. G. 488=78 L. J. K. B. 1122=101 
L. T. 466. 

(22) [1919] 1 K. B. 208=88 L. J. K. B. 311= 
63 S. J. 102=35 T. L. R. 94=120 L. T. 
279. 

(23) [191G] 33 T. L. B. 77. 
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Aston, A. J. C 

Chetoomal Bulchand and others — Bes 
pondents . 1 

V 

Shankerdas Girdharilal and others — 
Bespondenbs 2. 

Judl. Miso No 348 of 1928, Decided 
on 28th January 1929. 
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^ (a) Arbitration Act, S. 4 — Option to 
aubmit to arbitration exerciieable by one 
party only — Award ia valid. 

Section 4, Arbitration Act, like S. 21 Arbi- 
tration Act 5'2 and 53 Vict. C. 49, only re- 
quires an agreement in writing to aubmit 
present or future difEerencea to arbitration 
and provided the agreement is a valid agree- 
ment in writmg it makes no difference whe- 
ther the provision for the siibmisaion of pres- 
er# or future differences to arbitration is 
nnoonditional or subject to a contingency, 
^uch as the exercise of an option by one of 
the parties . Woodall v. Pearl Assurance Co., 
(1919) 1 K. B. 593, Foil. [P 84 0 2] 

(b) Specific Relief Act S. 19 — Mutuality 
-^Principle does not apply in India. 

The doctrine of mutuality which was one 
of the dofencQS in English Law to an action 
for specific performance has been deliberately 
left out from the Specihc Belief Act by the 
legislature and it is not applicable to India , 
5 S. L. R. 61 Rel. on, [P 84 G 2 ; P 85 G 1] 

(c) Contract Ait, 5. 2 (i) — Mutuality — 
Doctrine of — S. 2 (i) does not incorporate. 

Section 2 cannot be invoked as a clause 
importing the doctrine of “ mutuality " into 
the law of contract in India. ^ 1] 

Srikishindass TI, Lulla — for Respon- 
dents 1. 

Kimatrai Bhojraj — for Respon- 
dents 2. 

Judgment — 'Mr.Kimifcrai has pressed 
the following objections on behalf of 
respondent 2. He contends that there 
was no valid submission inasmuch as the 
arbitration clause in the agreement gave 
one of the parties only an option to have 
the dispute referred bo arbitration and 
and nob the other It is contended that 
in order to constitute a submission with- 
in the meaning of S 4, Arbitration Act, 
there must be he an unqualified agree- 
ment to refer. 

Reliance is placed in this connexion on 
the judgment of the Bombay High 
Court in Burjor v. Ellerman City Lines 
Ltd (l) in which Macleod, C J , ex- 
pressed the obiter opinion that if there 
had been an agreement to refer any dis- 
putes which might arise to the arbitra- 
tion of named arbitrators at the option 
of one of the parties he would hesitate 
before holding that that was a submis- 
sion within the proper meaning of the 
term. 

It is contended that a condition prece- 
dent to a valid submission is that either 
party in case of a dispute arisiug on the 
■contract is at liberty to take the neces- 
sary steps to get the dispute decided by 
Arbitration. 

(1) A. I. R.~1925 Bom. 4T9=^9 Bom. 854. 


The definition of submission, how- 
ever, is the same under the Indian Arbi- 
tration Act 9 of 1899 as under S. 27 
Arbitration Act 52 and 53 Vict. 0 49 
and it was held by the Court of appeal 
in Woodall v. Fearl Assurance Go (2) 
that a clause in an agreement which pro- 
vided that in the event of one of the 
parties viz , an insurance company re- 
quiring arbitration the award of the 
arbitrator was to be a condition prece- 
dent to any right of action in the assured 
constituted a valid condition precedent 
to the maintenance of an action. 

It has been suggested that this Vas an 
obiter opinion and that the real matter 
for decision, was whether defendant could 
repudiate liability under the policy on 
the ground that the assured had misdes- 
cribed his occupation and at the same 
time avail himself of the arbitra- 
tion clause. A reference to the judg- 
ments, however, shows that although this 
was one of the contentions it was only 
one of them and the Court for the pur- 
pose of deciding the appeal construed 
the arbitration clause and held that it 
gave the insurance company an option 
to refer and then decided that notwith- 
standing this fact the agreement created 
a valid condition precedent to the main- 
tenance of an action. 

Section 4, Arbitration Act like S 27i 
Arbitration Act 52 and 33 Vict C. 49 
seems to me only to require an agree- 
ment in writing to suhiint present or 
future ditferences to arbitration and pro- 
vided the agreement is a valid agreement 
in writing it seem? to me to make no 
ditlereiice whether the provision for the 
submission of present or future differ- 
ences to arbitration is unconditional orl 
subject to a contingency, such as thel 
exercise of an option by one of the' 
parties. 

It is contended, that a one-sided op- 
tion IS an infringinent of the doctrine of 

mutuality. ” It was, however, pointed 
out by a Bench of this Court in Kewal- 
ram Ganshamdas v Donald Graham & 
Co. (3) that the doctrine of mutuality 
which was one of the defences in English 
Law to an action for specific perfor- 
mance has been delibeiabely left out from 

(2) [1919] 1 K. B. 593=88 L. J. K. . B. 706-= 
120 L. T. 556=63 S. J. 352=83 J. P. 125 
21 Oom. Gas. 237. 

(3) [1911] 5 3. L. R. 61=10 I. 0. 211. 
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bhe Specific Belief 'Act by the legislature 
and that it is not applicable to India 

It is lastly contended that under the 
provisions of S 2 (i), Contract Act, since 
the agreement to refer was enforceable 
by one of the parties thereto but not at 
the option of the other, it was a 'contract 
voidable at the option of the party on 
whom the agreement conferred no op- 
tion. But S 2 (i), Contract Act says 
nothing of the sort The marginal note 
to the section is “ Interpretation clause 
and the section merely explains what is 
meant by a proposal, a promise, promisee, 
consideration for the promise, an agree- 
ment, reciprocal promises, void agree- 
ment, contract, and a voidable contract 
S. 2 cannot possibly be invoked as a 
clause importing the (ioctrine of “ mutua- 
lity ” into the law of contract in India 
I am of opinion that there is no force in 
the objection raised on beliaU of respon- 
dent. 2 

An application is now made on his be- 
half that the Court will under the power 
■conferred by the xiroviso to S 9 (b). 
Arbitration Act, set aside the appoint- 
ment It seems to me doubtful whether 
the proviso to 3 9 (b) has any applica- 
tion The sole arbitrator was not ap- 
pointed, in pursuance of Cl. (b), as re- 
-quirod by bhe proviso , he was appointed 
in the exercise of a piwer created in the 
agreement- In other words, he was ap- 
pointed in the exercise of an express 
power agreed to by the parties, and not 
in the exercise of a power implied by 
etatube But even if the Comb has 
power the present does not appear to he 
a fit case in which to exercise it 

On loth September 1928 Messrs. Sri- 
kisandas and Co , the pleaders of Messrs 
Cheboomal Bulchand wrote to respon- 
dent 2 informing them, that Messrs 
Chetoomal Bulchand appointed Bhai 
Thakurdas Mulohand as their arbitrator 
and calling on respondent 2 to nominate 
an arbitrator within 7 days. On 22nd 
September Messrs N G Dalai and Co , 
a firm of Bombay solicitors wrote in 
reply that it was not a question which 
required to be settled by arbitration and 
that their clients were not bound to do 
so On 4th October Messrs. Srikishindas 
and Co , wrote that their clients ap- 
pointed their arbitrator as the sole arbi- 
trator. On 19th October 1928 Mr. 
Chatar Beharilal, advocate of respon- 
dent 2 sent a telegram addressed to 


Chetoomal Bulchand stating that his 
clients appointed Dwarkadas of Kodhro- 
mal Jethanand as their arbitrator. 

This was three days before the first 
hearing and 4 days before the award, and 
no application was made under the pro- 
viso to S 9 (b) to set aside the appoint- 
ment of the sole arbitrator until 14th 
January 1929 nearly three months after 
the award. The only reason urged in 
support of the application is that respon- 
dent 2 was a “ few days ” late in ap- 
pointing his arbitrator The correspon- 
dence, however, shows that he was a 
few ** weeks *’ late I think it would be 
utterly unreasonable, on such a feeble 
pretext, to set aside an appointment long 
after the award was made The applica- 
tion is dismissed The award will re- 
main filed with costs on respondent 2. 

D D Application dismissed. 
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De Souza, A. J C. 

Raji Abdul Latif and others — Plain- 
titfs 

V 

Suleman Umar ami another — Defen- 
dants 

Civil Suit No 491 of 1922, Decided 
on 22nd April 1927. 

(b) Partnerthip — Partner employing hig 
own capital in partnership buiineig should 
be given interest on it while making up busi- 
ness account 

Where h. petruuer luvebGs capital ol bis own 
in the partnership business, he should m 
equity be allowed to chaigc interest on the 
capital so employed iii making up the profit 
and loss account of business. (Obiter) . Ex 
parte Chippendale, (1S.3J) GVi 4 D. M. and G. 
10, 36, Foil [P 07 C 2J 

(b) Partnership — Goodwill — Meaning of. 

The goodwill of a business means every 

attirmative advantage, as contrasted with 
negative advantage that baa been acquired 
in carrying on the Imsiness, whether con- 
nected with the premises of the business or 
its name or style and everything connected 
with or carrying with it the benefit of the 
business , CriittiuelL v. Li/e, (1610) 17 Ves. 335 : 
Trego v. Hunt, A. C. 7, Cons, , 

Chur ton v. Douglas, (lS59) -26 L. J. Ch. 84, 
Foil. [P 88 C 1] 

(c) Partnership — Goodwill — Effective- 
ness of possible competition should be main 
factor in valuing goodwill. 

The efiectiveness of possible or probable 
competition should be one of the main deter- 
mining factors in the valuation of goodwill. 

[P 88 0 2] 
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(d) Partnership — Goodwill — Calculation 

of. 

Goodwill IS generally \alucd ab so many 
years purchase on the amount of profits. And 
these annual profits are geneially calculated 
on an average of 3 years Davi'i v. Hodr/son, 
(1S5S) irJ R. R. 379 , Pagr v. Ratliff e, (18%) 
75 Zj. T. R 371 , Von Au v. Magenheirmet , 
115 App. D\v. 84, 20 V v. Jjaw Rev. 235, 
Cons. [P 88 G 2] 

Lobo and Hakumatrai M Advani 
— lor Plaintitfs 

Dipchand Chandumal and Kimatrai 
Bhojraj — for Defendants 

Judgment. — These are certain ob- 
jections hied by the plaintiffs and the 
defendants respectively against the 
report of the Official Commissioner who 
was directed by order of Kennedy, A J C 
dated 22nd December 1925 to take 
accounts of the business of Arms and 
Ammunition carried on by the firm of 
A Haji Dossal and Sons from year 1907 

At the hecLring before the Official 
Commissioner disputes arose as to whe- 
ther the accounts most be confined to 
the Arms and Ammunition business 
alone or whether the defendants should 
be made to account for dealings in other 
commodities The Commissioner made 
a reference to the Couit and Barlee, 
A J C. on the 5th August 1926 gave 
directions as follows 

(1) The Commisaioncr should take au ac- 
count of all dealings in Arms and Ammuni- 
tiou into which the defendants can be proved 
to have entered up to the date of the dissolu- 
tion of the partnership; 

(2) He should take an account if their deal- 
ings in other commodities when such dealings 
were made through the Branch or were fin- 
anced by money which came to them through 
the Branch, and 

(3) That he should take au account of any 
transactions in goods other than Arms and 
Ammunition of which any mention is made 
in the books and documents of the Branch 
bub may not consider evidence of any other 
traasaebions. 

Subsequently the appeal against the 
judgment and decree of Kennedy, A. J. G. 
came on for hearing before the High 
Court And the High Court, in their 
judgment dated 13th Tune 1927 gava 
directions to the Official Commissioner 
to take account in the following words : 

** We therefore add to the instructions of 
the learned Additional Judicial Commissioner 
(Kennedy, A. J. G.) the instructions that the 
plaintiffs are not entitled to any interest on 
the withdrawals by the defendants and that 
the conclusions should be made simply on 
the strength of Ex. 42 without any considera- 
tion of interest and in the second place they 


should I be allowed nothing for rent, lightp 
municipal rates and the like." 

A direction was also added . 

" That the Commissioner should go iuto 
the question of goodwill and decide what the 
goodwill of the business amounted to and 
award to the defendants l/4th share of that 
goodwill with interest from the date of the 
dissolution of the partnership." 

The lines on which the accounts of 
the business have to he taken have there- 
fore to be sought in the directions given 
in those three orders by Kennedy, A J.C , 
Barlee, A T C and the High Court. 
Some of the directions are rather vague 
and prima facie not mutually consistent 
It is not easy to pick one's way through 
the labyrinth of the directions given by 
three different Courts on three different 
occasions And in this obscurity and 
confusion the leaders of the Bar have 
found their opportunity 

At first I thought that the question 
was concluded by the directions in the 
judgment of the Court of appeal 
" that the calculations should be made simply 
on the strength of Ex. 42 without any con- 
sidoration of interest." 

It appeared as though the Court of 
appeal regarded Ex 42 as the fiual 
settlement of accounts of the period 
covered by the statement and that the 
plaintitfs were therefore debarred from 
going behind that statement and re- 
opening the account. Mr Lobo, how- 
ever, argued that this passage in the 
judgment of the appeal Court must he 
read in its true context and so read the 
true construction is that that the appeal 
Court referred to the calculations of 
overdrawings alone and its remarks 
must not be construed as referring to any 
other items in the account. 

As against this interpretation Mr. Dip-* 
chand argues that if the Court meant 
that the plaintiffs should be confined to 
Ex 42 with regard to calculations of 
overdrawings alone it would have said 
so and that there is no warrant for this 
interpretation of words in the manner 
suggested by Mr. Lobo. True that in 
this portion of the judgment the Court 
of appeal deals with interest and chargee 
for rent, light, municipal rates alone 
and Mr Lobo’a argument appears to be 
plausible On the other hand it must 
be remembered that Ex. 42 was a state- 
ment prepared by the plaintiffs them- 
selves and product at the trial as being 
a correct statement of the profits of the 
partnership on the footing that defen- 
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daats bad a four annas share. TheV now 
conband that that sbatemeab ia aot cor- 
Toob as ib did nob include bhe profits 
made by the partnership from bhe ^en- 
«ral business transacted by bhe Anna 
and Ammunition Department from the 
^bh May 1919 to the date of disaolution. 
It was on this basis they asked that they 
should be allowed to re-open the account 
from the 5th May 1919 to the date of 
dissoli|tion And this contention pre- 
vailed with Mr. Barlee, A. J. G. when he 
formulated the three cannons for the 
guidance of the Official Commissioner 
Whether it was open to the Official 
Commissioner at the taking of the ac- 
counts to allow the plaintiffs to resile 
from the account which they had them- 
selves produced at the trial as the cor- 
rect account is an open question £ do 
not feel that I am called upon no decide 
it in view of the order of Barlee, A J. C. 
behind which I am unable to go. 

Bub it is possible that the Court of 
appeal had this aspect of the case in 
their minds when they gave the direc- 
tions which I have above set out. 
And if that was the intention of the 
Oourt of appeal, of course, I would 
be bound by that expression of intention 
and I wbuld hivo to treit Ex 42 as a 
settlement of account till the period 1920 
and the auCDunt for the remaining period 
up to the date of dissolution of partner- 
ship on 15th May 1922 will be the 
Pobamel prepared by the Official Receiver 
after the institution of the suit. 

lu my own personal opinion, I do nob 
think that the plaintiffs should be al- 
lowed to re-open the account and go be- 
hind Ex. 42 But as 1 have said the 
directions given by the three Courts are 
not very clear and it is possible for the 
array of the learned pleaders engaged in 
the ease to' successfully argue in the Court 
of appeal that ray view of the position 
is incorrect and therefore I proceed to 
consider the several items obiecbed to 
on their merits (Here the judgment 
•proceeds to consider the objections one 
by one and proceeds) The items then 
around which the dispute centres in this 
Court is an item of shop rent at Rs 1,800, 
an item of interest on a capital of 
Rs. 75,000 which works out at Rs 4,600 
aud messing charges which amounts to 
Rs. 750 These three items added to the 
actual figures shown in the exhibits abpve 
referred to amount to a total of Rs. 18,000 


from which deducting Rs. 3,400 the esti- 
mated expenditure at 2^% on the general 
business, Mr. Dipchand claims that the 
defendants should be awarded Rs 13,700. 

Now, the defendant has been held liable 
to account for business done in arms and 
ammunition during this period under 
S. 259, Contract Act, as a partner malgre 
lui and at first sight it seemed to me 
that as he invested capital of his own in 
this business he should in equity be al-| 
lowed to charge interest on the capital! 
so employed in making up the profit and 
loss account of the business This view 
is supported by the observations of L J.j 
Knight Bruce in Ex 'parte Chippendale 
(l) “I think” said the L. J. : 

"that mercantile usage and the general 
course of trade dealings do where a partner 
in a trade had duly and properly advanced 
money of his own for the purposes of the 
partuerahip business so as to become justly a 
creditor in aocount with the partnership for 
the amount raise an implied contract for in- 
terest so as to entitle the partner advancing 
to have his account with the firm credited 
with interest accordingly, although his paru- 
ners may not have authorized and may not 
have known of the cransaction at least* in the 
absence of any e press contract to the con- 
trary.*’ 

1 would have given effect to his view 
were it not that 1 find that nothing was 
claimed on account of interest before the 
Official Commissioner (Here the judg- 
ment discusses other objections to the 
Commissioner's report and proceeds.) The 
last sob of objections to the Commis- 
sioner’s repoit refers to the question of 
goodwill. The Court of appeal rever- 
sing the order of bhe learned trial Judge 
directed that the Commissioner should 
go into the question of goodwill and 
decide what the goodwill of the business 
amounted to and award to the defendants 
four-annas share of that goodwill with 
interest from the date of the dissolution 
of the partnership The learned Judges 
observed : 

"The plamtifis have been baking advantage 
of the whole of the goodwill of bhe firm by 
using the name and the other benefits derived 
from the continuation of the ammunition 
buBineas, while defendants have had nothing 
of that advantage. In these oircumstances 
we are of opinion that the defendants should 
obtain their share of the goodwill with in- 
terest thereupon from the date of the dissolu- 
tion of the partnership.” 

Goodwill was defined in one of tbe 
earliest leading cases on tbe subject by 

(1) [1853] Ch. 4 D. M. & G. 19, 36. 
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Lord Eldon in Cruttwell v. Lye (2) as t)ion t:6 raise the money and a decree for 


being : 

"nothing more than the probability that the 
old oustomers will resoit to the old place. It 
ifl also that good disposition which oustomerB 
entertain towards the house of business identi- 
fied by the particular name or firm and which 
may induce them to continue giving their 

custom to it That it is property is 

abundantly settled by authority.’' 

This definition was found to be too 
limited for modern kinds or methods of 
business as it involves the ancient ideas 
that goodwill inhered in the premises 
where the business was conducted. After 
a period of vacillation and hesitation in 
the English Courts this matter came up 
for decision finally before the House of 
Lords in Trego v. Uuni (3) where Lord 
Maonaghten designated the goodwill as 
the very sap and life of the business, 
without which the business would yield 
little or no fruit, the result of the reputa- 
tion and connexion of the firm which 
may have been built up by years of 
honest work or gain, by lavish expendi- 
ture of money. And Lord Davis in the 
same case said that the idea of goodwill 
and what is comprised in the sale of busi- 
ness has generally been developed and 
grown since the days of Lord Eldon. 
Following this decision Wood V. C. in 
Churton v. Douglas (4) observed that the 
(goodwill of a business means every affir- 
mative advantage, as contrasted with 
negative advantage that has been acquired 
in carrying on the business, whether con- 
nected with the premises of the business 
or its name or style and everything con- 
nected with or carrying with it the bene- 
fit of the business. The learned" V.C 
emphatically observed in that case that 
the name of a firm is very important 
part of the goodwill 

Mr. Lobo on behalf of the plaintiffs 
has contended that the name and style 
under which the firm of a Ha]i Dossul 
A Sons traded has had little or no sale- 
able value because he argued that the 
plaintiffs need pay nothing for it as they 
were entitled to continue to trade under 
the same name and style even after dis- 
solution ; that the defendants’ offer 
through their pleader to pay a lakh for 
the goodwill including the name was 
pure bravado as they are not in a posi- 

(2) [1810] 17 Vea. 335. 

(3) [1896] A. C. 7=65 L. J. Ch. 1=44 W. R. 

225=73 L. T. 514. 

(4) [1859] 28 L. J. Ch. 841=7 W. R. 366=5 

Jur. (n. B.) 887, 


more than a lakh is pending against theixh 
and that for a third party the goodwill 
would have no value as the defendants- 
had already started a rival shop dealing, 
in arms and ammunition opposite the^ 
present premises 1 venture to think 
that there is a fallacy underlying each of 
these alternatives. I demur to the pro- 
position that the plaintiffs could after 
dissolution continue to trade under the 
name and style of a Haji Dossal k 
Sons on the ground that a Ha]i Dossul 
and sons were one unit in the partner- 
ship and I consider that the authority 
of Churton v Donghlas (4) on which 
Mr. Lobo relies does not support this 
proposition. As regards the defendants’ 
inability to make a firm offer, the ques- 
tion is not so much the defendants’ capa- 
city to raise the money as what price it 
was worth the defendants’ while to pay. 
And as regards a third party, the ques-i 
tion has to be decided having regard to 
the probability of how far the competi- 
tion by the defendants after the dissolu-| 
tion would be effective 

Unfortunately there is very scanty 
authority either the English or the Indian 
Law Reports as to bow the value of good- 
will of a business has to be assessed. It 
is said that the English Courts have ad- 
opted an arbitrary rule of limiting the 
value of goodwill to one years’ purchase 
of the net annual profits calculated on an 
average for three years . cf Davies v 
Hodgson (5) or that three years net pro- 
fits represent the value of good-will : Page 
V Ratliffe (6). But it appears that the 
American Courts have not adopted any 
such arbitrary standard : Von Au v Mag- 
enheirmer (7) where an attempt was 
made to prescribe a rule for ascertaining 
the value of a goodwill by multiplying 
the average annual net profits for a suit- 
able number of years with reference to 
the business But as was observed in 
20 Harve v Laiu Rev 235, it would be 
difficult to deal with the question of 
value where it arises otherwise than to 
leave it to be determined as other mattere 
of fact 

Mr, Kimatrai on behalf of the defen- 
dants has expatiated on the great repute 
the firm had acquired not only in Karachi 
but more specially upcountry in Sind,. 

5) [1858] 119 R. R. 379=25 Beav. 177. 

6; [1896] 76 L. T. 371. 

(7) 115 App. Div. 84=100 N. Y. Supp. 659. 
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Punjab and Baluobisban and even in far 
off Bengal and Southern India, the up- 
oountry sales of the firm amounting to a 
value 75% of the total sales. He has 
elaborated the point that the business 
whioh Mfas taken over by the plaintiffs' 
firm as a derelict business in 1902 invest- 
ing therein a capital of Bs. 15,000 only, 
was by the energy and enterprise of the 
defen^nts, by successful advertisement on 
whioh they spent on an average Bs 200 a 
month by surviving sale agencies for lead- 
ing English firms and by their business 
acumen generally developed into an 
extremely prosperous business, and the 
net average profits whioh in the year 
1902 amounted to Bs 22,620 progres- 
sively increased till in the year 1920 
they amounted to Bs 59,015 Mr Kimat- 
rai lays stress on the fact that the good 
name acquired by the firm during all 
these years is a very valuable asset that 
in a business like the business of arms 
and ammunition where expert knowledge, 
reliability and honesty are essential, 
nothing is more probable than that the 
old customers will, in the words of 
Lord Eldon resort to the old place and 
what is more that it has an attractive 
forpe which will bring in more custom. 
Mr. Kimatrai dwelt on the progressive 
rate of profits made by the firm without 
scarcely ever a set-back and had argued 
that the business of the firm had been 
established on such a sound and steady 
basis that it would have little or noth- 
ing to fear from competition. 

To my mind the effectiveness of pos- 
sible or probable competition should be 
one of the main determining factors in 
the valuation of good will, and in the 
present case this factor need not have 
been assessed at a' hypothetical valuation 
because there were data which could 
have been gathered from the accounts of 
the plaintiffs' firm after dissolution to 
show how far the competition by the 
defendant had affected the plaintiffs’ 
busipess. But curiously enough, no at- 
tempt wax made by the plaintiffs to pro- 
duce their profit and loss "accounts in 
the ammunition department after the 
dissolution nor by the defendants 
to oompel the production of these ac- 
counts. Instead of this we have vague 
statements of witnesses like Dorabji, 
Byramji and Husseinbhoy salesmen ia 
the rival ammunition firms who state 
vaguely that after 1922 there was a 
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slump in the ammunition business that 
prices came down with a crash and that 
trade was killed and one of the firms 
had actually to close this department of 
the business. 

It seems to me that if the plaintiffs^ 
wished to rely upon facts that business- 
in arms and ammunition became very 
slack and the slackness was due as whole 
or in part to competition by the defen- 
dant, the best evidence on the point would 
have been their own books of account 
whioh they did not produce before th& 
Official Commissioner. We have, how^ 
ever, a very important clue as to whe- 
ther there really was a slump in the 
business after 1922 in the statement 
(Ex ll) produced by the plaintiffs them- 
selves at the trial showing their turn 
over of rifles, revolvers, pistols, cartrid- 
ges, gun-powder, percussion- caps and 
shots, from the year 1922 to the year 
1925. Comparing this statement with 
the statement of turn over (Ex. 18) for 
the years prior to the dissolution it seeme 
that far from there being a slump, there- 
was a boom during this period and the 
average number of arms and ammunition 
sold during this period is considerably in 
excess of the average sold during the' 
years prior to 1922. One of the plain- 
tiffs' witnesses Byramji a saLestnan of 
Murray A Co , stated that the trade ot 
that firm in arms and ammunition Was- 
practioally killed by competition during 
this period. It is possible that one 
firm's loss was the other firm's gain and 
the plaintiffs’ firm certainly judging, 
from the turn over was none the worse 
for the competition. 

Mr. liobo argued on this aspect of the^ 
case that the turn over is no clue to the 
profits made and that the plaintiffs being 
a wealthy firm could afford to lay in a 
large stock and could sell at little or no- 
profit. I venture to think that the 
plaintiffs, shrewd men of business as they 
are, would hardly carry on business in 
arms and ammunition on a philan- 
thropic basis 

Approaching the case from whatever 
point of view it seems to me that the 
competition whether by the defendants 
or by any of the rival firms in no way 
affected the business of the arms and 
ammunition department carried on by 
A. Haji Dossal A Sons; that the profits 
if anything were even greater after the 
dissolution than before and that the pros- 
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peroUB ooadition of this business must 
be ascribed to the goodwill acquired by 
the firm during long years of hard and 
honest work 

Goodwill is generally valued at so 
many years purchase on the amount of 
'profits, cf., Lindley on Partnership 9th 
^Edn , 545. These annual profits are 
igenerally calculated on an average of 
three years In the present case the 
Official Commissioner has calculated 
them on an average of the years from 
1908 to May 1922 and Mr. Lobo has 
argued that it would not be right to cal- 
culate the average of the last three year's 
profits as they were war profits. There 
is considerable force in this argument 
and I think the most equitable way of 
calculating profits here would be to take 
out the average of the profits for six 
years from 1914 to 1920. On this basis 
the average profits would amount to 
Bs. 46,086. 

And for the rf'asons I have set out in 
the earlier part of this judgment 1 am of 
opinion that the valuation of the good 
will in this case should be made at three 
years purchase of the net annual profits 
equal to Rs. 1,38,258 of which l/4th 
viz., Rs 34,564-8-0 should be appor- 
tioned to the defendants. (Here the 
judgment dealt with other objections and 
proceeded ) Decree to be in terms of the 
Commissioner’s order as modified by 
directions given by this Court. The 
decree to be shown to the learned plea- 
ders on both sides before it is brought up 
'for signature. 

I do not think that this is a case in 
which instalments should be granted to 
the defendants. The amount adjudged 
due is on account of over-drawings by 
^he defendants while the partnership 
was in force and is now ordered to be 
recovered from them as such over-draw- 
ings. It is contended that it is a large 
sum and if the defendants are compelled 
■to pay at once it must cripple their busi- 
ness. There is nothing to show that the 
defendants are at the beam-end of their 
^nanoial resources In any case the plain- 
tiffs are entitled to recover in a lump the 
amount due to them as amount due on 
accounts taken of the partnership. I, 
therefore, decline to award instalments 
nor do I think any time should be given 
to the defendants for the payment of this 
mm. 

As regards^costs the Court of appeal 


has directed that each party should bear 
their own costs right up to the moment 
the judgment of that Court was deli- 
vered. I make a similar order as to 
costs except with regard to the Commis- 
sioner’s fee about which I have already 
passed orders The balance of the Com- 
missioner’s fee to be deposited by each 
party. 

S.N./b.K. Decree modified. 
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Percival, j. C. and Rupchand, 

A. J.C. 

Mir Allahbuxkhan — Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. Appln No. 258 of 
1928, Decided on 14th January 1929, 
against decision of Ag J C. 

aft (a) Penal Code, S. 499, Excep. 9^Wilful 
mlarepreientation or miiitatement wilhoul 
due enquiry cannot support plea of “ fair 
comment. ” 

Theta la a disbinotiioii between " fait com- 
ment ” baaed on well-known or admitted 
facta and the ■ aaaertion of unaubatantiated 
facta for comment. Where comment ia made 
on allegationa of fact which do not exist, the 
very foundation of the plea disappeara. A 
wilful miarepreaentation oF fact or any mia- 
atatement which an editor could have dis- 
covered to be a miaatatement if he had made 
proper enquiriea cannot support the plea of 

fair comment ” as an editor must make due 
enquiries as to its truth before disseminating 
the statement of those facts. (English casc- 
laio Considered.) [F 91 G 1, 2] 

(b) Criminal P. C., S. 439 — Finding of 
fact will not be interfered unless unsup- 
ported by evidence. 

It is not open to High Court to go behind 
the finding of fact in revision unless it is 
shown that the evidence on the record left no 
scope for the Courts below to come to that 
conolusion. [P 92 G 1] 

Hatim Tyebji — for Applicant. 
Rupchand, A. J. C. — The ac- 

cused who is the editor of a local 
newspaper "The Alwahid ” has been 
convicted by the learned City Magistrate 
of Karachi, under S 500, I P. 0. and 
sentenced to pay a fine of Rs. 1,000 or in 
default to suffer simple imprisonment 
for six months. The appeal filed by him 
before this Qourt on its Sessions Court 
side has been summarily dismissed by 
the learned 2Ag. Judicial Commissioner. 
The accused has now come -to us in revi- 
sion. 
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The learned counsel has strenuously 
argued that the case of the accused falls 
within the purview of Exoep. 9, S. 499, 
I. P. G. and that this was not a case 
which deserved a summary dismissal by 
the appellate Court The whole of the 
argument of tlie learned counsel is based 
on a misconception of the law pertain- 
ing to the main point at issue It loses 
sight the important distinction whicli 
has been repeatedly pointed out between 

fair comment ” based on well known 
or admitted facts and the assertion of 
unsubstantiated facts for comment 
Where comment is made on allegations 
of facts which do not exist, the ver> 
foundation of the plea disappears 

In Lefroy v Burnside (No 2) (1), 
the defendants, a Dublin newspaper 
asserted that the plaintiff who was the 
Manager of the Geen’s Printing office in 
Ireland, had corruptly supplied Free- 
man's Journal with official information 
and surreptitious copies of official docu- 
ments A plea' of fair comment, stat- 
ing that Freeman’s Journal did somehow 
get official information earlier than the 
other papers, and that the defendant 
bona fide believed that such information 
could only have been obtained from* the 
Queen’s Printing Office, was held bad on 
demurrer 

In Davis v Shepstone (2). The ap- 
pellants were the owners of a daily 
newspaper called the " Natal Witness ” 
in which they constantly attacked the 
official conduct of the respondent, the 
British Resident Commissioner in Zulu- 
land, asserting that he liad himself 
violently assaulted a Zulu chief, that 
he had set on his native i^olice to 
assault and abuse others etc They 
proceeded, on the assumption that the 
charges were true, to comment on the 
respondent's conduct in most offensive 
and injurious language and at the trial 
in Natal, on 4th September 1883, it was 
proved that the charges against the res- 
pondent were absolutely without founda- 
tion. A verdict was given for the plain- 
tiff. On appeal to the Judicial Com- 
mittee, the decision of the lower Court 
was affirmed and in delivering the judg- 
ment of their Lordships of the Privy 
CouDcil, Lord Hersohell, L. G observed 
at p. 190 as follows : 

(1) 4 L. B. Ir. 657. 

(2) [1886] 11 A. 0. 187=55 L. J. P. 0. 51= 
60 J. P. 709=34 VV. R. 722=55 L. T. 1. 


** There is no doubt that the public actfl- 
of a public man may lawfully bo made the 
subject of fair comment or criticizm not only 
by the press, but by all members of the public. 
But the distinction cannot be too clearly 
borne in mind between comment or criticizm 
and allegations of fact such as that disgrace- 
ful acts had bi^cn committed, or discreditable 
language used. It is one thing to comment 
upon or criticize oven with severity, the ac- 
knowledged or proved acta of a public man, 
and quite another to assort that he has been 
guilty of particular acts of miaconduct. " 

In Joynt v Cycle Trade Publishing Co » 
(3) where the plainfcfffs sued the defen- 
dants who were the proprietors and edi- 
tors of a trade journal for libel Kennedy 
in summing up the case to the jury inter 
aha said ; 

“ The comment must . . . not misstate facts 
because a comment cannot be fair which is 
built upon facts which are not truly stated, 
and further it must not convey imputations of 
an evil sort except so far as the facts truly 
stated warrant the imputation. ” 

These observations were quoted with 
approval by Vaughan Williams L J. in 
that case at p. 298 when it came up for 
appeal and by Cozen Haidy M R in 
Ilunt v Star Neivspaper Co Ltd. at 
p. 317 (4) The learned counsel has 
invited our attention to the following 
passage in the judgment cf Couch, J., 
in ^ Howards v Mull (5) at p. 91 ; 

" And whole a person makes the public 
conduct of a public mau the subject of com- 
ment and it is for the public good be is not 
liable for an accion if the comments are made 
honestly and he honestly believes the facts 
to be as ho states them and there is no wilful 
misrepresentation of fact or a misstatement 
which he must have known to bo a misstate- 
ment if he had exercised ordinary care, ” 

This passage lays down no different 
rule of law as it enjoins the defendant 
to make no wilful misrepresentation of 
fact or any misstatement which he 
could have discovered to be a misstate- 
ment if he had made proper enquiries 

Now the charge against the accused 
was two-fold, namely, that certain allega- 
tions of fact which were false had been 
made against the complainant, and that 
the comment which was based on those 
allegations of fact was malicious. 

The trial Court found as a fact that 
the allegations of fact were in the main 
untrue, and the appellate Court must be^ 
deemed to have been of the same opinion 

(3) [1904] 2 K. B. 292=73 L. J. K.~B. 752= 
91 L. T. 155. 

(4) [1908] 2 K. B. 309=77 L. J. K. B. 732= 
52 S. J. 376=24 T. L. R. 452=98 L. T. 

629 . 

(5) [1866] 1 Bom. H. G. R. App. 85. 
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when it: summarily dismissed the appeal. 

I It is, therefore, not open to us to go be- 
jhind the finding of fact of these two 
jGourts in revision, unless the aooused 
jsatisfies us that the evidence on the re- 
'oord left no scope for the Courts below 
'to come to that conclusion. Not only is 
there ample evidence on the record in 
support of the findings of the Courts be- 
low, and including the unimpeachable 
testimony of Mr Smart, the then Collec- 
tor of Karachi, but the language of the 
allegations of fact mentioned in one of 
the counts is such that there can be no 
doubt as to its being untrue and to have 
been made recklessly. This allegation 
is as follows : 

" On the Moulvi complaining to the Col- 
lector Abdul Kadir (complainant) in order to 
show his pharaohism told all the shipping 
oompaniea not to sell tickets to the Moulvi 
who tries to buy them but could not. " 

Now, not only it is difficult to believe 
that the complainant would dare to ap- 
proach all the shipping companies with 
euch request but it has been proved by 
the evidence of a responsible officer of 
of one of the principal shipping com- 
panies that the complainant never ap- 
proached them with such a request. 
There is no allegation much less proof 
that the accused made any enquiries 
from any of the shipping companies to 
find out whether this allegation was true 
before he made it. 

If the accused bad realized the res- 
ponsibilities which attach to the power 
of an editor in the dissemination of the 
printed matter and had acted as a cau- 
tious journalist would do, it was his 
duty to have made due enquiries before 
disseminating such a statement. 

In the present case there is no scope 
for the plea that some of the allegations 
of fact which are not true were slight 
unintentional errors which might be 
excused, and we have no doubt that if 
the accused had exercised due care and 
caution some of the allegations should 
never have been made. 

In view of the findings of two Courts 
that the main allegations of facts are un- 
true, the very foundation of the plea of 
privilege, or fair comment fails. It is 
therefore hardly necessary for us to go 
into the further question whether the 
comment based on such allegations was 
made in good faith. It would he suffi- 
cient for us to observe that the expres- 
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sions *' tyrannical ” “ unfeeling, " * dead- 
hearted man. " 

•' worthless Pharaoh who had out of per- 
sonal animosity prevented a pilgrim from 
performing the indispensable religious duty 
ef going to the Haj. ” 

are expressions which prima facie take 
the case of the aooused beyond the range 
either of fair and honest comment or 
comment worthy of a responsible editor 
of any decent and well managed news- 
paper 

We accordingly, summarily dismiss 
this application. 

ji.K. Application dismissed- 
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Peroival, J. C. and Aston. A. J. C 

Spencer md Co , — Applicants. 

V. 

Edulji and others — Opponents. 

Bevn. Appln. No. 5 of 1926, Decided 
on 26th February 1929 

(a) Civil P. C., S. 115 — S. 115 applies -to 
"jurisdiction” alone. 

Section 115 applies to jurisdiction alone 
the irregular exercise or non-oxerclso of it 
and the section is not directed against oon- 
olusious of law or facts in which the question 
of jurisdiction is not involved. The refusal 
to is.sue a commission for the examination of 
a witness does not constitute a question in 
which jurisdiction was involved. A. /. 
1924 Mad. 541, not foil. , A. I. R. 1917 P. O. 
71, Foil. [P 93 C 1. 2] 

(b) Civil P. C., S. 115 — Order of refusal to 
issue a commission is not a "case.” 

The order of refusal to issue a commission 
does not appear to be a case decided within the 
meaning of S. 115, Civil P. C. 14 S. L. R. 28 ; 
44 iJom. 619 ; A. 1. R. 1927 Rom. 664 and A. I. 
R. 1924 Lah. 425, Rel. on.; A. I. R. 1927 Sind 
264, Foil. [P 93 G 2J 

Nadtrshah Naoroji — for Applicants. 

Isardas Oodharam — for Opponents. 
Aston, A J.C — This is an application 
under S. 115, Civil F C , for the revision 
of an order by the learned A. J. C refus- 
ing to grant a commission to issue for 
the examination of a director in the 
defendants' company who was also a de- 
fendant in his personal capacity. 

It appears that Mr Walton, the direc- 
tor was passing through Karachi and 
during his visit he had an interview 
with the plaintiff in the case on the sub- 
ject of a lease. Mr. Walton who is a 
director of other companies proceeded to 
Calcutta and the defendant company 
Messrs. Spencer and Oo., wished to exa- 
mine him on commission in Calcutta. 
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The order passed by the learned Addi- 
tional Judicial Commiasioner was as 
'follows : 

the witneiB fco be examined ia a direc- 
tor of the defendant and ia aaid to be in India 
on hia tour, I cannot allow the application for 
Qommiaaion. I ahall be prepared to examine 
him de bene eaae on any day he cornea down 
here provided he givea intimation of the date 
of hia arrival at least 8 days before." 

It is contended by Mr Nadirshah that 
a party %a 9 a right to the issue of a com- 
mission : see Vidya Parna v- Shethamma 

(1) that a Court will not scrutinize an 
application of the defendant to be exa- 
mined on commission with the same 
etrictness as the application of the plain- 
tiff, Ahbar All Khan v. Herbert Francis 

(2) and that it will be a great hardship 
to require a defendant who is not ordi- 
narily residing within the jurisdiction 
of the Court and who is permanently re- 
siding at a great distance from the Court 
either to attend Court at a great loss and 
inconvenience to himself or be virtually 
shut out of his defence : see AdamiKhadt 
V. Isuf Ahmed Mulla (3) 

It has, however, been argued by way 
of preliminary objection that an appli- 
cation for revision in the circum stances 
will not lie. This preliminary objec- 
tion is based on two grounds firstly, that 
the question of jurisdiction is not in- 
volved in this case and secondly that the 
application made to the A. -T G and his 
order thereupon was not a "case” which 
has been decided within the meaning of 
f5 115. 

As regards the first of these points, it 
was hold by the Madras High Court in 
Vishwanathan Chetty v Somasundara?n 
Chetty (4) that whore a Court refused to 
grant a commission to examine the de- 
fendant the High Court can interfere 
under S. 115 It was, however, pointed 
out by their Lordships of the Privy 
Council in Balkrishna Udayar v Vasu- 
deva Aiyar (5) that S. 115 applies to 
jurisdiction alone the irregular oxociso 
or non-exercise of it and that the section 
is not directed against conclusions of law 
or facts in which the question of juris- 
diction is not involved. 

I am of opinion that the refusal to 
issue a commission for the examination 

(1) [1911] 21 M. L. J. 889=12 I. 0. 74. 

(2) A. I. R. 1925 Pat. 125=3 Pat. 963. 

(3) [1912] 16 I. 0. 750. 

(4) A. 1. R. 1924 Mad. 541. 

<5) A. I. R. 1917 P. 0. 71=40 Mad. 793=44 
I. A. 961 (P. G.). 


of a witness does not constitute a ques- 
tion in which jurisdiction was involved. 
The applicant's proper remedy it seems 
to me is to make the order against which 
he has filed his revisional application 
one of the grounds of < appeal in the event 
of the suit being decided against him. 

With regard to the second point relat' 
ing to the meaning 'of a "case” in S. 116, 
it has been held by the Bombay High 
Court in Secy, of State v. Narstbhai Da~ 
dabhat (6) that the High Court will in- 
terfere under S. 115 where the question 
of jurisdiction is involved in an inter- 
locutory stage. The Madras High Court 
in Balkrishna Udayar v Vasudeva 
Aiyar (5) were of the opinion that the 
word "case” in S 115 might include an 
exparte application In Municipality 
of Tando Adami v. Khair Mahomed (7) 
a Bench of this Court while expressing 
approval of the decision of this Court in 
Yusafally Alibhoy v. Haji Muhomed 
Haji Abdulla (8) set aside under S. 115, 
Civil P C., an interlocutory order by 
a lower Court refusing to amend a plaint. 

As against these decisions it was held 
by this Court in the case above quoted 
viz , Yiisafally Alibhoy v. Haji Muho» 
med Haji Abdulla (8) that a High Court 
will not interfere under S 115, Civil 
P. C against interlocutory orders. A 
similar view was expressed in Bai 
Rami V. Jaga Dhullabh (9) where the 
Court held the High .Court will not in- 
terfere with interlocutory orders passed 
by the lower Courts in the course of a 
pending suit This was followed by 
Peroival, J., of the Bombay High Court 
in Isa Adam v. Bai Mariam (10) 
and the similar view was expressed by 
the Full Bench of the Lahore High 
Court in Lai Chand Mangal Sain v. 
Behan Lai Mehr Chand (11) 

I am of opinion that the preliminary 
objection must be allowed on both 
grounds. 

The refusal to issue a commission 
does not appear to mo to bo an order in 
which the question of jurisdiction is in- 
volved and such an order is not in my 
opinion a case which has boon decid^ 
within the meaning of S. 115. I am in 


(6) A. I. R. 1924 Bom. 65=49 Bom. 43. 

17) A. I. R. 1925 Siud 260. 

18) [1920] 14 S. L. R. 28=58 I. 0. 721. 

19) L1920J 44 Bom. 619=57 I. 0. 556—22 
Bom. L. R. 801. 

(10) A. I. R. 1927 Bom. 664. 

(11) A. I. R. 1924 Lab. 425=5 Lab. 289 (F.B.) 
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full agreeiueab with the view expressed 
in Yvsafally Ahbhoy v. Mahomed 

Haji Abdulla (B), Bat Rami v, Jaga 
Dhiillobh (9) and by Percival, J in 
Isa Adam v Bai Maiiam (lO) and a 
Full Bench of the Lahore High Court, in 
Lai Chand Mangal Sain v Behan Lai 
Mehr Chand ill). 

I would therefore dismiss this applica- 
tion with costs. 

Percival, J. C — I quite agree. 

During the course of the arguments 
reference was made to two cases to which 
1 myself was a party and I see no reason 
now to differ from the view taken in 
these two cases. In the Sind case 
namely Mt Malanbai v. Nilial Chand 
(12) the exact point now before this 
Court came up for consideration and the 
conclusion of Mr Tyabji, A J. C. and 
myself was; 

"no revision lies against an order of the 
trial Court dismissing an application for 
issue of a commissiou but such an order of 
may be made a ground of appeal 
against the flial judgment.” 

That decision was in accordance with 
the ruling in Yusafally Ahbhoy v Ilaji 
Mahomed Hajt Abdulla (8) and the view 
taken by Mr Tyabji and myself was 
that there was no reason why we should 
disagree with that ruling. Mr. Tyabji ob- 
served there . 

"It IS urged before us that this decision is 
erroneous and opposed to the decisions of the 
other High Courts and that >ve should there- 
fore refer that decision to a Full Bench so 
that it may be reoonsiderod. P'or the reasons 
that 1 have indicated it seems to me that 
this is nou a proper case in which we should 
refer the matter to the Full Bench but that 
in the present case we should follow the de- 
cision in Yusafally AhhJioy v. Haji Mahomed 
JIa^% Abdulla (8).” 

That judgment was delivered two 
years ago but the present position is 
much the same The decision of diffe- 
rent High Courts are to some extent dis- 
prepant, some in favour of a mere liberal 
interpretation on S. 115 and others in 
favour of a less liberal interpietation 
So far as Sind is -concerned, however, 
Yusufally Ahbhoy v. Haji Mahomed 
Haji Abdulla (8) has not been over- 
ruled and I see no reason why we should 
not continue to follow that ruling 

1 agree therefore in 'the order dismis- 
sing the application with costs. 

P.B./r.K. AvvUcation dismissed. 


(I2t A T. R. 1927 Sind 264=322 8. L. R. 129. 


(Bupohand, A. J. C.) 

A. I. R. 1929 Sind 94 

Eupchani:), a. J. C. 

Atmaram Udhavdas and others — Ap- 
licants. 

V. 

Dayaram Sawney — Opponent 

Insolvency No 60 of 1924, and Judf 
Misc. Appln. No 14G of 1928, Deoideff 
on 19th February 1929, by Otfioial Recei- 
ver J C.’s Court, Karachi 

(a) Provincial Insolvency Act (1920), S. 53 
— Limitation. 

The actual date of thu order of adjudicabiuu 
is the terminating point for the purpose ot 
limitation : A. I, R. 1925 Rovi. 480, A. I. R. 
1928 Lah. 3C1, (F. B,,) A, I. R. 1928 Rang. 148. 
and A. I. R. 1927 Sind GO, Full. [P 9.5 C 2J 

(b) Tranifer of Property Act, S. 53 — Suit 
for cancellation of an initrument of transfer 
can be brought by the creditor within three 
years from the date of the cause’of action — 
Similar lime is granted to a transferrer and 
to his receiver — Provincial Insolvency Act 
(1920), S. 53. 

Apart from the Proviiions of 3. 63. Pro\'^ 
Ins. Act, which enable the Insohaucy 
Court to declare certain transfers of property 
as void, it IS open to any transferror to sue in 
Court of law for cancellation of a document ot 
transfer of property executed by him on the 
ground that such transfer was nou intended to 
be acted upon provided he files a suit within, 
three years from the date when the facts en- 
titling him to have the instrument cancelled 
or set aside become known to him. If the 
transferrer becomes an insolvent, there is no 
reason why the Official Receiver in whom the 
estate of the transferrer has vested or he hiir- 
self.acting under the instruction of the Official 
Receiver should not institute such a suit after 
his insolvency provided he does so within 
three years ot the date of his cause ot 
acuion. It ib equally open to any creditor of 
a transferrer to file a suit within three years 
of the date of such transfer under 3. 53, T. P. 
Act, if such transfer has been executed with 
the object of defrauding creditors. There is 
again no reason why such creditor or the Offi- 
cial Receiver acting for his benefit should not 
institute a suit under that section subsequent 
to the date of the order of adjudication. 

[P 96 C 1 2] 

(c) ProvinciaPIniolvency Act (1920), S. 53 
— Operation of S. 53 is not intended to de- 
prive party of the advantage of the provi- 
sions of Limitation Act by instituting a suit. 

Legislature by enacting 5. 53 did not implie~ 
dly intend to deprive the debtor or the creditor 
of their right to have transfers set aside by 
instituting a, suit before an ordinary tribunal 
within the longer period of limitation. 

[P 96 C 2] 

(d) Provincial Insolvency Act (1920), S. 4' 
— Where if suit instituted simultaneously 
with application under S. 4 would be time> 
barrel! the Court will not exercise its jurisr 
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fiction under S. 4 except in special circum- 
stances. 

When the Insolvenoy Oourb ib called upon 
to exerofse its jurisdiotion under S. 4 it' would 
except under very special circumstances, re- 
'fuse to exercise that jurisdiction where a suit 
instituted on the same date as the application 
made betoro it, is liable to be defeated by the 
plea of limitation, that is to say, ib would not 
afford relief to the aggrieved party to resort to 
this section when the enforcement of such re- 
lief beftre an ordinary tribunal is statute 
barred. [P 96 C 2] 

(e) Provincial Insolvency Act (1920), S. 53 
— Relief under S. 53 statute barred — Special 
provisions of the onus of proof are inappli- 
cable. 

Section 53 casta a heavy burden on the trans- 
feree to prove his bona iddes. If the relief of 
the Official Receiver under S. 53 is statute 
barred, it is not open to the Court to roly upon 
the special provisions of that section for the 
purpose of throwing the onus on the transferee 
to prove the bona fides of his transaction. 
While entertaining such an application under 
S. 4 of the Act, the Court will deal with the 
question of onus lu the same manner as in an 
ordinary suit. [P 9G 0 2. P 97 C 1] 

(f) Transfer of Property Act, S. 53 — Mean- 
ing of a fraudulent transfer. 

A transfer of property is not made with in- 
tent to defraud, defeat or delay creditors with- 
in the meaning of S. 53 if its edeot or object 
IS to prefer one creditor to another, even if it 
is made with the intention to defeat an anti- 
cipated execution. What the section invali- 
dates is a transfer which removes the whole or 
a part of the debtor’s property fromtho creditor 
as a body to the benefit of the debtor i A. I, R. 
1915 P.C. 115, Foil, [P 97 G 2] 

Kimatrai Bhojraj — for Applicants. 

Dipchand Chandumal — for Opponent 

Judgment. — This is an application 
under Ss 4 and 53, Prov. [ns Act, 
praying that the mortgage executed 
by the insolvent Motirara in favour of 
his brother Rai Bahadur Dayaram 
Sawney on 29th February 1924 be set 
aside as being without consideration, or 
in the alternative as being a fraud on the 
creditors 

The mortgage was admittedly executed 
within about five months of the date of 
the presentation of the petition for insol- 
venoy of the firm of I^alohand Motiram of 
whom Motiram was a partner; but more 
than two years before the date on which 
the order of adjudication was passed 

There is a divergence of judicial opi- 
nion on the question whether for the 
purpose of computing the period of limi- 
tation prescribed by S. 53, the date on 
which the order of adjudication was 
passed, or the date of the presentation of 
the petition for insolvenoy should be the 


terminus a quo. The Bombay, Lahore and 
Rangoon High Courts have adopted the 
view that the-plain meaning of the words 
used in S 53 should be given effect to, 
and that therefore the actual date of the 
order of adjudication is the terminating 
point for the purpose of limitation, vide 
NdQifidcbs DdydbhcLi v Gordhdu Ddya- 
hhdi (l) Hemraj v Krishanlal A 1 B 
1928 Lah. 361 Mg. Pow. Mg. Iltein 

(2). The same view was, as far as I am 
aware taken by this Court under old Pro- 
vincial Insolvenoy Act 3 of 1907, and has 
been adhered to uuder the present Act: see 
Official Receiver v. Tirathdas Mewaram 
A. I. R. 1927 Sind 66. 

On the other hand, the Calcutta, Madras 
and Allahabad High Courts have taken a 
contrary view, and^iave held that S. 53 
should be read with S 28 Cl (7) of the 
Act, that the date of the order of adjudi- 
cation relates back to the date of the pre- 
sentation of the petition for insolvency, 
and that the date of presentation of the 
petition is therefore the terminus a quo: 
Rdkhal Chandra v. Sudhindra Nath{3)\ 
Bangiah V Appaji Bao (4); Sheonath v. 
Munshiram (5). 

The point in issue is not free from diffi- 
culties. It has been said that the act of 
the Court in delaying the passing of the 
order of adjudication, whether it be due 
to the tactics adopted by a dishonest debt- 
or or not, should not prejudice^the Offi- 
cial Receiver and the creditors who attack 
the bona fides of a transfer made by the 
debtor. But there is equally no reason 
for holding that the delay in passing the 
order of adjudication, whether the same 
be caused by the dilatoriness of the credi- 
tors or nob, should prejudice the unfor- 
tunate transferee. 

Under S. 53 there is a heavy burden on 
the transferee to prove his bona fides. If 
there is delay in challenging the validity 
of a transaction, it is likely to prejudice 
him in proving his bona fides. This is 
especially so in places outside the Presi- 
dency Towns where there is a greater risk 
of evidence not being easily available if it 
is not recorded at an early date. It is 
therefore open to argument that the legis- 
lature has intentionaUy provided for a 

(1) A. 1. B. 1925 Bom. 480 =49 Bom, 730. 

(2) A. I. R. 1928 Rang. 148=G Rang. 193. 

(3) [1919] 46 Cal. 991=52 I. C. 747=24 C.W. 

N. 172. 

(4) A. I. R. 1927 Mad. 163=50 Mad. 300. 

(5) [1920] 42 All. 433=55 1. C. 941=18 A. h. 

J. 449. 
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different terminating point in S 53 of the inatruotionaof the Ofhoial Receiver should 


Aot than that provided elsewhere 

As at present advised, I am not pre- 
pared to differ from 'the view hitherto 
entertained by this Court which is in 
conformity with that taken by at least 
three High Courts The present appli- 
cation so far as it purports to be made 
under S 53 of the Act is therefore statute 
barred . 

It has been argued that where an ap- 
plication falls within the purview of S. 
53 of the Aot, S 4 has no application 
whatsoever, and that, in any case, it will 
be an improper exercise of the discretion 
vested in the insolvoncy Court to enter- 
tain an application under that section 
when it is statute barred under another 
section of the same Jlct. I am not pre- 
pared to accept the whole of this argu- 
ment as sound nor am I prepared to ac- 
cept it in the form in which it has been 
put before me 

Section 4 is a general section It con- 
fers jurisdiction on the insolvoncy Court 
to deal with all questions arising between 
the debtor’s estate and strangers which 
would otherwise be triable by an ordinary 
tribunal, provided the insolvency Court 
considers it expedient or necessary to de- 
cide such questions for the purpose of 
doing complete justice between the par- 
ties or making complete distribution of 
the debtor's estate It is, however, to be 
noted that the section does not confer any 
arbitrary powers on the insolvency Court 
of deciding such questions in any manner 
it thinks fit, and in the absence of any 
express provision in that behalf the Court 
is bound to decide such disputes accord- 
ing to the same principles of law as an 
ordinary tribunal, though its procedure 
may to a certain extent be summary 
Apart from the provisions of S 53 of 
the Act which enable the insolvency 
Court to declare certain transfer of pro- 
perty as void, it is open to any transferrer 
to sue in a Court of law for cancellation 
of a document of transfer of property exe- 
cuted by him on the ground that such 
transfer was not intended to be acted 
upon provided he files a suit within three 
years from the date when the facts enti- 
tling him to have the instrument can- 
celled or set aside become known to him. 
If the transferrer becomes ' an insolvent, 
there is no reason why the Official Recei- 
ver in whom the estate of the transferrer 
has vested or he himself acting under the 


not institute such a suit after his insol-^ 
vency provided he does so within three’ 
years of the date of his cause of action. | 

It is equally open to any creditor of a 
transferrer to file a*Buit'within three years! 
of the date of such transfer under S. 53, ^ 
T. P Act, if such transfer has been exe-' 
cubed with the object of defrauding credi- 
tors. There is again no reason why such 
creditor or the Official Receiver acting for 
his benefit should not institute a suit 
under that section subsequent to the date 
of the order of adjudication. 

It is doubtless true that S 53, Piov 
Ins Act prescribes a period of 2 years 
for the entertainment of an appli- 
cation to set aside certain transfers 
including those referred to above. But 
it cannot even for a moment be contended 
that the legislature by enacting this sec- 
tion impliedly intended to deprive the| 
debtor or the creditor, as the case may 
be, of their right to have such transfers' 
set aside by instituting a suit before an 
ordinary tribunal within the longer period! 
of limitation prescribed by the Limita-| 
tion Act. If that be so, I can see no 
reason why the same relief should nob be 
afforded to them by the insolvency Court 
under S 4, Prov Ins. Aot. Whether in 
the exercise of its discretion the insol- 
vency Court will not assume jurisdiction 
vested in it under S. 4 of the Act and 
thereby withdraw the case from the ordi- 
nary tribunal is quite another matter. 

I am prepared to concede that when 
the insolvency Court is called upon to 
exercise its jurisdiction under S 4, it' 
would, except under very special circum-j 
stances, refuse to exorcise that jurisdic-l 
Lion where a suit instituted on the same 
date as the application made before it, is 
liable to be defeated by the plea of limi- 
tation, that is to say, it w'ould not afford 
relief to the aggrieved party to resort to' 
this section when the enforcement of 
such relief before an ordinary tribunal is' 
statute barred I have advisedly used the 
expression "except under very special 
circumstances" as it will presently appear. 

I am also prepared to concede another 
point which is still of greater importance 
to the opponent and that is this 

Section 53, Pro Ins. Aot casts a heavyj 
burden on the transferee to prove his bona| 
fides. If the relief of the Official Receiver 
under S. 53 is statute barred, it is not open! 
to the Court to rely upon the special 
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provisions of Lhat 'section for the purpose 
of til rowing the onus on the transferee 
to prove the bona fides of his transaction. 
While entertaining such an application 
under S. 4 of the Act, the Court will deal 
with the question of onus in the same 
manner as in an ordinary suit 

Now the application of the Oflicial 
Receiver is twofold . In the first place 
he represents the general body of credi- 
tors aAd applies that the mortgage be 
declared void under S. 53, T P. Act, 
This application was presented more than 
3 years after the date of the mortgage 
and therefore ordinarily [ should have 
been reluctant to exercise my discretion 
under S. 4 of tlie Act. But in the present 
case, there are certain special circum- 
stances which make it proper for mo to 
entertain the application on that grounl 
as well One Pandit Harnamdas had 
attached the property of the insolvent 
Motirara in execution of his decree passed 
in Suit No 177 of L926, which was trans- 
ferred by this Court to the Seuior Sub- 
Judge, Jholum, for execution. On tho 
application made by the opponent that 
attachment was raise 1 The creditor then 
filed a suit under O 21, R 58, Civil P.C. 
for a declaration that mortgage executed 
by the debtor in favour of the opponent 
was void On Motiram being adjudged 
insolvent, the Senior Sub- Judge, Jholum, 
passed an order dated 27tli April 1927, 
holding that Pandit Harnamdas had no 
right to institute tho suit and that the pro- 
per iierson to have tho mortgage declared 
void was the Official Receiver This 
decision was given on tho plea raisol by 
the opponent lie cannot blow hot and 
cold, and it is hardly open to him now to 
object to tlie Olficial Receiver proooodiiig 
with the present applicition as represent- 
ing tho said Harnamdas. 

In the next place, the Olficial Receiver 
represents the debtor and applies that tho 
mortgage be declared void oi tho ground 
that as between the debtor and the 
opponent it was never intondel to be 
operative Rvea if it be assumed that 
the opponent asserte 1 an adverse claim 
against the debtor in the execution pro- 
ceedings, the present application being 
within 3 years of that date, the question 
of limitation hardly arises 

On the merits, however, I am of opinion 
that the Official Receiver has failed to 
discharge the burden which would entitle 
him to relief under the ordinary law. 

1929 S/13 &1 4 


The Official Receiver has established cer- 
tain cogent facts which create a good deal 
of suspicion on the bona fides of the claim 
of the opponent ; hut they do not amount 
to sufficient proof. It is established that 
the opponent knew that tho debtor and 
his brothers were in difficulties whou he 
got the dooument executed in his favour 
hut that is not enough There is evi- 
dence Lhat he used to advance moneys to 
his brothers-in-law, and that they were 
indebted to him to a certain extent 
What their actual indebtedness was it is 
difficult; to ascertain. The bandi pro- 
duced by him is in no way above suspi- 
cion, and tho debtors' books have not been 
prolucei. Tho Official Receiver is in the 
unfortunate position that he has to rely 
upon the evidence of the debtor whom he 
IS prosecuting for perjury, and certain 
other oLTences cDinmitted by him against 
the insolvency law Tho debtor has given 
evidonco (whether it bo true or not), bo 
support bite ciso of tho opponent. Ho 
has alleged that there was a partition 
between him ani his brothers, and that 
ill pursiiinco of that pirbibion he was 
mide bo pay a sum of Rs 14,000-0-0 to 
tho oppinonb anl to secure tho duo pay- 
ment thereof, he oxecubod a mortgage on 
his property. This may or may nob ba- 
true Bub on the materials before me, I 
am nob prepired to hold that a certain 
sum nob less than Rs 14,000-0-0 was duo 
by the family to the opponent. If that 
13 so, it was open to the opponent to hold 
the insolvent liable for the whole of that 
sum and to secure himself by getting a 
mortgage oxocuto 1 in his favour In 
Mu^ahar Sahit v Ilakim Lai (6), their 
Lordships have observed that : 

‘ ' A brjLusfor of proporby la not mida with 
iiitGud to defraud, defeat or delay croditora 
within thi meaQiiig of S. Transfer of Pro 
party Act, if its effect or objjct'is to prefer one 
creditor to another, even if it is made with 
the intantioii to defeat an anticipated oxocu 
tion. What the section invalidates is a trans- 
fer which removes the whole, or a part of the 
debtor’s property from tho creditors as a body, 
to the benefit of tho debtor.” 

Tho fact that tho insolvoiit executed 
the mortgage in favour of the opponent 
with the object of preferring him to 
Harnamdas or with the object of avoid- 
ing the anticipation of execution in Har- 
namdas's decree, is not sufficient. 

The Official Receiver as represeutiug 
the general body of creditors oanuot 

“(gTX i.R. 1015 P. 0. Il^r3~0al.~52l=ia 
I. A. 104 (P.C.). 
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therefore ha.ve the mortgoige set cLside 
ualoss he shows that it wjiS executed 
without considerjitiou aal for the henedt 
of the debtor. Ho caatiot for the same 
reason have it set aside as repraaoabing 
the debtor as mortgage was intended to 
be acted upon. 

I must confess that if S 53, Pro Ins. 
Act hil applied, a gaol deal might have 
been said in favour of the Ofllcial Ideceivor 
But his claim under that section being 
statute hirrei, 1 have no option bub bo 
hold that 1^0 has failed to establish a case 
for sotting aside the transfer and that 
this application should therefore be dis- 
missed 

As I am not sabisded with certain state- 
ments made by the opponent in his evi- 
dence, I order that each party should bear 
his own costs. 

p R /r K. Application dismissed. 
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PERCIVAL, J. G , AND 
Bupchand, a j, G. 

Dayaram Gidiimal — Appellant, 
v 

Nabibux and others — Eespondents 
First Appeal No. 113 of 1925, Decided 
on Isb February 1929. 

^ Contract Act, S. 74 — S. 74 doei not 
penaliie party making concesiio'i to debtor 
by accepting Bmaller lum than due if paid in 
strict conformity to conceiiion — Conient 
decree providing, in default of payment by 
defendant on certain date of smaller sum 
than due, defendant to pay larger sum claim- 
ed and due to plaintiff — Time is whole 
consideration of such contract and such 
decree cannot be penal. 

Section 74 does not penalise a party who is 
prepared to make a conoession in favour of 
bis debtor by accepting a atnaller sum than is 
due to him provided it is paid in strict con- 
formity of the concession shown to him. 

[P 100 G 1 2] 

Where a consent decree provides that in 
default of payment by the defendant on cer- 
tain dates of a certain smaller sum of money 
than is claimed to be due, the defendant shall 
pay to the plaintiff the larger sum claimed 
and which is really due plus the costa of the 
suit with interest at 9 per scat per annum. 
Time is not only the essenoe of such contract 
but it is also its whole consideration and such 
decree cannot amount to a penalty which 
means something which the debtor is to pay 
over and above his original liability as a 
punishment ; Thompson v. Hudson, (1869) 38 
Jj. J. Ch. 431; Ex pn.rte Burden, In Be Neil, 
(1881) 16 Ch. D. 675, Rel. oh;^A. I H. 1924 Pat. 
387, Cons, and not Foil,; 8 M, I. ‘A. 239 
Dist,, Ford V. Eirl of Chesterfield, 105 R. R. 


(Bupohapd, A. J. C.) 1929 

201, A. I. a. 1928 P. C. 27, Re/.\ 10 Cal. 305 
(P. 0.), Expl. [P 100 0 2, P 102 C 1, 21 

Dipihand Ghandumal — for Appellaat. 

Gkubermal i/’ahram—lor Sespoadents. 

Rupchand, A. J. C— Thia appeal 
ariaea in execution proceeiinga of a con- 
aent decree which providea aa followa: 

1. That the defendant do pay to the 
plaintiff Ks. 5,000-0 0 on account of the entire 
claim and costs in two equal instalments, the 
first being payable on 15th January 1924, and 
the 2tid on 15th January 1925. That in oaae 
of default in the payment of any of the 
instalments the defendants do pay to the 
plaintiffs the whole amount of claim vi^., 
Rs. 9,000'0'0 and costs of the suit amounting 
to Rs. 721-G 9 with intetost at 9 per cent, per 
annum." 

The trial Gourt held that the defen- 
d.aiita had. made default in payment of 
the first insbalmanb, and that the pay- 
ments made by them to plaintiff 3 
of Rs 2,000-0-0 oQ 2nd February 1924 
and Rs. 500-0-0 on 11th February 1924, 
towards the first instalment were not 
only out of time, bub were not a valid 
discharge of their liability to pay the 
amount to the plaintiffs who were joint- 
ly eatitlel to receive the same, bub held 
that as the decree provided for a penalty, 
ifc was open bo the Gourt to relieve the 
defendants of such penalty. The defen- 
dants having paid the second instalment 
in time during the pendency of these 
proceedings, the Gourt ordered the 
defendants to pay an additional sum of 
two third of Rs. 2,500-0-0 with interest 
due thereon to plaintiffs 1 and 2 in full 
satisfaction of their decree. 

The mam point raised before us is 
whether the decree provides for a pen- 
alty. Now, there is a broad distinction 
between an agreement which provides 
that in default of payment of a certain 
amount on a particular date or dates, 
the defaulting party shall pay a much 
larger amount than is admittedly due by 
him, and an agreement which providea 
that in default of payment on certain 
dates of a certain smaller sum than ia 
admitted to be due or is claimed to be 
due, the defaulting party shall be liable 
to pay the larger sum admitted or claim- 
ed to be due. In the former case, the 
provision for payment of the larger sum 
is clearly in the nature of a penalty. In 
the latter case, where the larger sum 
is admittedly due the agreement to en- 
force the payment of such sum does not 
come within the purview of that expres- 
sion It would appear that where a 
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larger sum is claimed, bub not admitted. 
the question whether such larger sum 
was agreed to be paid in the event of 
default is a penalty or not would greatly 
depend upon the nature of such claim 
and on what transpired at the time of 
the agreement to accept the smaller sum 
in satisfaction thereof. 

The leading English case on this point 
is fhompson v Hudson (1). In that case, 
77 was indebted to T and S on several 
accounts to ascertain which three sepa- 
rate suits were pending against him. 
In one suit a final decree was made fix- 
ing the liability of U on one account and 
ordering him bo pay by a day named. H 
wanted further time and it was agreed 
between him and T and S that the terms 
of the order as to payment should be 
varied, 11 agreeing nob to appeal against 
tlie final decree already made, to admit 
the amounts claimed in the other two 
suits, and on a certain day to pay a fixed 
isum and to execute a mortgage, for secur- 
ing payments in a particular manner of 
another sum, and T and S agreed there- 
upon to take a lesser sum than they 
claimed with a proviso that if H made 
any default they should be at liberty to 
recover their whole debt Ho carried out 
his agreement in part and made default 
in payment of the amount due by him 
according to the manner stipulated and 
on T and 5 enforcing payment of the 
full amounts claimed by them pleaded 
that the proviso in that behalf was a 
penalty which could not be enforced in 
equity. That proviso was in the follow- 
ing terms; 

*■ la case Lord Downe, or tho dofendants 
^hall nob pay and sccuco the said sums to the 
plaintifls in manner aforesaid, or if a good 
and satisfactory mortgage shall not be execu- 
ted to the plainbiO for the said sum of £ 25,613 
15s. and interest, or if the defeudauts 
shall fail in performing all or any of the 
stipulations on thoir part hereinbefore con- 
tained, then the plaintiffs shall be at liberty 
to recover the said principal sums, interest and 
costa decreed or clainiod to be due to them lu 
the said several suits, and to adopt all such 
proceedings in the said sovcral suits or other- 
wise for aiding tbcir recovery of their said 
several claims as they may be advised. " 

It was hold that the plea that the said 
proviso was m the nature of a penalty 
could not be sustained. At p. 441 Lord 
Wesbbury has observed as follows : 

" In answer to tho questions which they 
were required to answer in the chambers of 
the Master of the Rolls they thought that it 
was very rational and very right to say, if a 

(1) [1869J 38 L. jrOh. 431=4 H. L. 1. 
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creditor, tells his debtor, ‘provided you 
pay me half the debt, or two-thirds 
of the debt, on au appointed day 1 will 
release you from the rest' and will accept 
the moucy so paid iii disohargo of the 
whole debt, bub if you do not make payment 
of it on that day, then thu whole debt shall 
remain due to me and I shall bo at liberty to 
recover it’. There would be no doubt at all 
that the proposition was both reasonable and 
accordant with common sense. But tho 
principal has not been accepted by the two 
tribunals before which the case has been 
heard. “ The Master of the Rolls appears to 
have thought that the residue of tho debt in the 
case 1 have put would be converted into a 
penalty, and that tho penalty could not bo 
enforced. It is impossible to hold that 
money due by contract can be converted into 
a pjnalty A penalty is a punishment, an 
affliction, for nob doing something. Buc if 
a man claims to be entitlod to receive at a 
future timo, ou the dofault of fais debtor, that 
which he is now .entitled to receive it is 
impossible to understand how that can be 
regarded as a penalty. I have nob, therefore, 
the loast hesitation in stating that, if the 
Master of the Rolls is rightly reported, there 
was a strange confusion at the moment pre- 
vailing m his Lordship's mind, and that it 
could nob have been present to him at the 
moment when ha delivered his judgment that 
the rest of the debt still remained due by 
contract, and that what was due by contract 
could nob be a poualby. ” 

At p. 435 the Lord Chaacellor has said; 

" It IS equally clear on the other hand that 
where there is a debt actually due, and at tho 
time when the debt becomes due and is not 
paid, au agreement is entered into for grauti- 
ing to the debtor further indulgence, ’and the 
creditor is willing to allow him certain advan- 
tages and deductions from that debt as well 
as to extend the time for its payment, if 
adequate and proper security lu tho mind of 
the creditor be afforded him as his part of 
tho bargain in respect of which he is to make 
these concosBiouB then it is perfectly compet- 
ent for the creditor to say: " If the payment 
be not made mode ot forma as I havo stipul- 
ated, then forthwith tho right to the whole 
original debt shall revert to mo, and it shall 
bo open to mo to proceed and to exercise all 
those powers which 1 have for compelling 
payment of the original debt, in other words, 
1 am entitled to be replaced in tho position in 
which I was when this agreement which has 
been broken was entered into. Therefore, as 
far as the law of the case is concerned, there 
can be no difflculty in the matter. " 

In this case H was disputing the vali- 
dity oE the final decree passed in one 
suit and the amount claimed in the other 
two suits, but in consideration of the 
agreement Lo pay a small sum on certain 
conditions he waived hia right to file an 
appeal in the suit which was decreed and 
submitted to decrees for the sums claim 
ed in the other two suits, and he was 
made to pay the said sums. 
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[n the later cage ot Ex parte Burden 
In re Ncil (2) a creditor who had issued 
a debtor’s summons in respect of a judg- 
ment debt of £344 agreed to accept a 
cheque for £105 and three bills of ex- 
change for £50 each accepted by a third 
party, and on payment of the cheque 
and bills in due course to give a receipt 
in full settlement of the judgment debt, 
but that in default of payment of any or 
either of the cheque or bills, the creditor 
was at liberty to proceed for the full 
amount The Court consisting of James 
Cotton and Lush, L. J. J., unanimously 
held that the creditor was entitled to 
proceed for the full amount. Cotton, L 
J. expressed his view thus • 

It said that tho provisioa for tho re- 
vivor of the original debt ia in the nature of a 
penalty. 1 know of no cue in whioh the 
equitable doctrine about pcn.iltiea has been 
applied to a ease in which a creditor agrocs 
to reduce tho amount of his claim on cortam 
conditions but that on tho failure of tho 
debtor to fulfil any one of those conditions 
the original rights of the creditor shall revive, 
and in my opinion the doctrine ought not to 
be applied to such a case. " 

Lush, L. J., has expressed the same 
view in different terms as follows : 

“ Is there any equitable ground for reliev- 
ing the debtor It has been argued 
that the provision for tho revivor of tho debt 
is a penalty. I understand penalty to be some- 
thing which a debtor is to pay over and above 
his original liability, as a punishment. But 
that is not so iii the present case." 

It would follow from both tlieso cases 
that where a party claims to bo entitled 
to receive a larger sum which is really 
due to him, in the event of default in 
payment of the smaller sum which he 
has agreed to take subject to certain con- 
ditions, the claim for money really due 
to him cannot be converted into a iJenalty 
which means something whicli the debtor 
is to pay over and above his original 
liability as a punishment, and no such 
question can tlioreforo arise. 

Now, it is no doubt true that S. 74, 
Contract Act, has done away with the 
distinction between a penalty and liqui- 
dated damages, but there is nothing m 
that section or in the illustrations there- 
to to show that it was ever intended to 
lay down any different law than was laid 
down in the two cases cited above, and 
to penalise a party who was prepared to 

( make a concession in favour of his debtor 
by H.cc( pbing a smaMer sum than was due 

^L1H81] 16 Ch. D. 675=29 W. R. 079= 
44 L. T. 525. 


to him provided it was paid in striolii 
conformity of the concession shown toi 
him ‘ 

Our attention has been invited to Mt. 
Nand Bam Kuer v Durqa Das Narain 
(3), whero a compromise decree pro- 
vided that if the defendant paid to the- 
plaintiff Rs. 1,000-0-0 immediately and 
Es- 12,000-0-0 on or before Slab March 
1923, the claim of the plaintiffs would" 
bo discharged in full, bub that on failure 
to pay the above instalments, the plain- 
tiff would be entitled to realize her full 
claim for Rs 20,989-9-0 with costs and 
future interest, tho defendants had made 
default in payment of Rs 12,000-0-0 on 
the due date, tlie Court condoned the. 
delay. 

It appears that the attention of their 
Lordships was not drawn to the above 
decisions. The judgment is a short one 
and all that it says on this point is : 

On tho other hand, it seems to ba now 
Bottled that whero tho agreement is for the 
payment of money on a proscribed date, and 
that upon default -of payment -on that date 
money or land ia to be forfeited, time la not of 
the essence of tho contract." 

Now, these observations are perfectly 
correct, and perfectly intelligible, if they 
are applied to a case where tho party in 
default is made to pay a larger sum than 
is due by him. Bub with all respect, I 
fail to see how time could be treated to' 
be a non-essential term in the contract in 
the case where the creditor agrees to 
forgo part of his admitted claim provided 
he gets tlio lesser sum on a--parbicular 
date In such a case time is not only the 
essence of the contract, but the whole 
consideration of it. It is in consequence 
of the promptness of payment of a part 
of the debt at once that the creditor 
agrees to forgo tho remainder, and it ia 
nob a case in which equity relieves 
against time, for if it did, it would be 
violating its rules, as per Master of the 
Rolls in Eord v. Earl of Chesterfield (4). 

Our attention has also been -invited to 
tho case of Ram Gopal Mookerjea v. 
Samuel Masseyk and Thomas J Kenny 
(5) ; but in that case the point which 
their Lordships were required to adjudi- 
cate upon, was whether there had been 
any failure by the respondents in the 
substantial performance of the contract 
l^d if there had been any default to whom 

(3) A. I. R. i9^Pat7387=2 ^^7906. 

(4) 105 R. R. 201. 

(5) [1660] 6 M. I. A. 239=2 W. R. 43 (P.O.). 
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such default >was attributable (p. 258). 
In that case the oiler of payment had 
been made in time by the respondents 
but it was urged before their Lordships 
that that offer was no valid offer on three 
grounds . first, that the offer did not 
include the interest which ought at that 
time to have been paid, second, that the 
person to whom money was offered had 
no authority to receive money on behalf 
of thelappellant, and third, that the res- 
pondent was bound to seek out the appel- 
lant on the date of payment and to tender 
him the exact amount and interest then 
due (p 259) As to the first objection 
their Lordships observed that the omis- 
sion to include interest arose from a 
misapprehension of the ambiguous words 
of the agreement, and that such omission 
was not the reason why the money was 
refused. As to the second objection, their 
Lordships observed that they were by no 
means satisfied that the person to whom 
the money was tendered had no authority 
to receive the money As to the third, 
it was said that there seemed to have 
been uncertainty on both sides as to the 
place where the ikrarnamaii was to bo 
produced and the money paid. After 
discussing the evidence their Lordships 
held that they were satisfied that there 
was a bona fide endeavour on the part of 
the respondent fairly to perform his 
agreement. 

The case of Ford v. Earl of Chesterfield 
“(4), was cited before their Lordships as 
good authority bub an attempt was made 
to distinguish it on the ground that in 
the case before their Lordships a third 
person had undertaken the liability of 
the debt and to incur the penalty. But 
the judgment of their Lordships of the 
Privy Council is silent on that point. It 
oannot therefore for a moment be sug’ 
gested that the principle laid down in 
Ford’s case was considered as inapplica- 
ble to India. 

The case of liai Dalkishindas v. Baja 
Bun Bahadursing (6), is an authority 
lor the proposition that a penal clause 
contained in a consent decree may be 
relieved by the Court, though it does not 
eo expressly decide, and proceeds upon 
that assumption. But it goes no further 
and if carefully analysed, it, on the con- 
trary, helps the plaintiffs to a certain 
extent. In that case c^Uin instalments 

(6) [1BB4]'10 Oal. 305=10 1. A. 162=13 O.L.R. 

392=4 Sar. 465 (P.O.). 
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were allowed on certain conditions. Art. 
2 of the solehnamah provided for payment 
of interest at eight annas per cent, and 
further provided for the amounts paid 
being appropriated in a certain manner 
and how bliey were to be paid. The 
third article which is the important one 
ran as follows : 

" IF bhQ first instalment be not paid on 30tfa 
Bhadon 128L Fasli, the two coasecuiivo iastal- 
menta bo not p.aid, then the plLiinb'.U shall 
have the power to talce out oxeciition oE the 
decree and roalii^o his oiitire decretal money 
with interest at the rate oF one rupee per cent, 
per mensem from defendants and their pro- 
portios In ease oF doFaiilt, the docroe-holdec 
shall bo entitled to take out exeontion, and 
realize interest on tho entire decretal money 
from tho date oF such default to that of reali- 
zation, at tho rata of one rupee per ce it. If 
the first nistalment bo nut paid on 30th 
Bhadon 1281 Fasli, then the ducree-holdor 
shall have the power to realize the priiioipal 
with interest at the rate uf one rupee per cent, 
per mensem from the date of this .solehnamah, 
to which your petitionci.'i, defendants, shall 
have no objection. If at any time within the 
term defendants dosiro to pay any sum over 
and above Ra. 30,000 0-0 the plaintiff shall 
havQ no objection to receive the same " 

Iq dealing with the effect of these 
liffereut clauses in the decree, at p. 165 
it is said . 

. their Lordships arc of opinion that 
the construction of tho decree was subs- 
jantially correct, though they do nob concur 
with the High Court that the payment ol a 
double rato of interest was in the nature of a 
penalty, The solehnamah was an agrooment 
fixing the rate of interest, which was to be at 
uhe rate of 6 per cent under certain circum- 
stances, and 12 per cent, under others." 

And at p. 170 it is said : 

" It IS scarcely necessary to refer to the 
argument that the stipulation for payment of 
interest at 12 per cent, per annum upon the 
whole decretal money was a penalty from 
which the parties ought to be relieved. It was 
not a penalty, and oven if it were bo, the 
stipulation is not unreasonable, inasmuch- 
as it was A mere substitution of iiitereBt at 12 
:nstoad of 6 per cent, per annum in a given 
state of circumstances." 

It would, therefore, appear that the 
mere fact that a higher rate of interest 
was provided by a consent decree, would 
not necessarily render the payment of 
such higher rate a penal rate. Different 
clauses of the decree must needs be con- 
strued as a whole ; Bissessar Das Daga 
v. Emanuel Vas (7). If both the clauses 
of the decree in suit are construed toge- 
ther, it would appear that it was intended 
to provide that there was to be a decree 
for the whole amount due with interest 

(7> A. I. R, 1928 P. 0. 27=55 Oal. 239=5^ 
1. A. 58(P.C.). 
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and cosbs, but that if Bs 5,000-0-0 was 
paid in certain instalments no further 
sum was to be recovered and that it pro- 
ceeded on the admission that the sum 
claimed was really due to the plaintiffs 
No attempt has been made to prove 
that Bs. 9,000-0-0 was not the sum really 
due or that the claim in suit was ex- 
aggerated and so excessive that the res- 
pondents could not possibly have agreed 
to a decree for that amount except on the 
basis of the excess over Rs. 5,000-0-0 
being by way of a penal provision for 
non-payment of the amount really due by 
the defendants on the dates stipulated by 
them. On the contrary, it would appear 
that the sum of Rs 9,000-0-0 was ap- 
proximately the amount justly due by 
the defendants and that the defendants 
were securing a substantial concession by 
agreeing to pay the sum of Rs 5,000-0-0 
promptly. A reference to the pleadings 
makes it abundantly clear that the 
minimum sum which the plaintiffs bona 
fide believed to be due was Rs 9,000-0-0. 
They had asked for a decree for this 
amount or such further sum as was found 
due to them. The respondents were the 
accounting parties and had suppressed 
their books A commissioner had been 
appointed to ascertain what amount 
should be decreed to the plaiutifi, and 
there was a chance of the defendants being 
made to pay more than Rs 9,000-0-0 
Lastly thg defendants 2 were minors, and 
the Court’s sanction was duly obtained 
before the compromise decree was passed 
It is hardly believable that the Court 
agreed to be a party to a consent decree 
which rendered the minors liable to a 
penalty of paying about Rs. 5,000-0-0on a 
]ust claim of an equal amount, unless the 
amount justly due was paid in two equal 
instalments within a period of about 
eighteen months from the date of the 
decree which was 15th May 1923. If, on 
the other hand, it is borne in mind that 
as the defendants were agriculturists and 
the recovery of the money under the pro- 
visions of S. 29, Deccan Agriculturists 
Relief Act, would mean any amount of 
delay in its recovery, the plaintiffs were 
prepared to make a substantial reduction 
of the amount due provided the defen- 
dants paid the sums agreed upon on the 
stipulated dates. I am of opinion that 
on a true construction of the decree read 
as a whole, and in the light of the other 
circumstances of the case, the decree was 
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not a penal decree and that it could not 
therefore be relieved against, and the 
decree of the lower Court cannot there- 
fore be maintained. The defendants have 
paid Rs. 2,500-0-0 to plaintiff 3 and have 
deposited a further sum of Rs. 2,500-0-0 
in Court. The share of the plaintiff 3 
in the full amount decreed is over 
Rs. 3,000-0-0 The defendants are there- 
fore entitled to full credit for Rs 2,500-0-0 
paid to plaintiff 3, the plaintiffs being, 
at liberty to settle their equities inter se. 

I hold that plaintiffs 1 and 2 are- 
entitled to proceed with the execution- 
application under O. 21, R. 15, Civil 
P. C., for recovery of the full amount of 
Rs. 9,000-0-0 and costs as provided in the 
decree less Rs 2,500-0-0 paid to plaintiff 
3 and Rs 2.500-0-0 and such further sum.' 
as has been deposited in Court with in- 
terest at the stipulated rate, such inter- 
est being charged on the sums actually 
due from time to time I would accord- 
ingly allow this appeal and order the- 
learned Judge below to deal with the 
execution application according to law 
and in the light of the above findings. 
Taking into consideration all the oircum- 
stances of this case, I would order that 
each party should bear his own costs, 
throughout. 

Percival, J. C — I concur. 

r.N./li.K. Appeal allowed. 
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RurCHAND, A.J C. 

liamhhcibai — Plaiutiff. 

V. 

Doongersi’ Nagjt and others — Defen- 
dants 

Suit No. 612 of 1926, Decided on 18th 
February 1929 

^ (a) Hindu Law — Widow inktituting suil 
before partition for charge on proporty for 
her maintenance — Lii pendens applies tcK 
subsequent partition — Transfer of Property- 
Act, S. 52 (Obiter.) 

Where a widow of a ooparooner has insbi- 
tuted a suit for ii declarntion that her right 
of maintenancQ should be made a charge on 
the joint family property before partition, 
the doctrine of lis pendens would apply, and 
any partition which takes place subsequent to 
the institution of her suit cannot affect her 
right. [P 101 C 2] 

(b) Hindu Law^ Maintenance — Copar- 
ceners of different branches of joint family' 
do not continue to be responsible for main- 
tenance of widows of other branches thougla 
they separate without their consent. 

Coparceners belonging to different branches, 
of the joint family do not continue to bo ros- 
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ponsible for bhe maintenance of wido^e and 
of persons, who are entiblod to a sharo belong- 
ing to another branch oven though they do 
nob make provision for them at the time of 
partition or obtain their consent to it : 35 

Mad. 147, Exvh [P 105 C 6j 

(c) Hindu Law — Maintenance 

The right of evidonue is a right to a provi- 
sion for residence and is included in tho 
general righc of maintenance 4 S, L. R. 
278, Foil. [P 105 0 2, P 106 C IJ 

L P. Ferro — for Plaiafcitf. 

Bhojraj — for Dofenclanfcs 

Judgment. — This is a suit in forma 
pauperis. The plaintiflf is the widow of 
one Raghunath Nagji. She claims in 
this suit certain past maintenance and a 
declaration that she is entitled to future 
maintenance which should be made a 
charge on the joint family property and 
that she is entitled to reside in the 
family house Defendant I is her hus- 
band's brother Defendants 2 and 3 are 
his sons. Defendants 5 to 7 are the 
cousins of defendant i and their sons 
Defendants 8, 9 and 10 are widows be- 
longing to the same family. The plain- 
tiff has based her case on the plea that 
all the defendants form members of a 
joint Hindu family and possess joint 
family property which has descended to 
them from a common ancestor, and that, 
therefore, she is entitled to a decree 
against all of them. The plaintiff has 
further claimed the return of her orna- 
ments valued at Rs. 3,000. The defend- 
ants have inter alia contested her claim 
on several grounds Their case is that 
defendant L and his cousins severed 
their joint family tic in tho year 1906 
and that after that date they messed and 
lived separately and carried on a sepa- 
rate business. In 1913 they executed a 
deed of release reciting tho family his- 
tory up to that date. According to that 
deed of release defendant 1 alone is liable 
to maintain the plaintiff. 

Fiom 1923 to 1921 or thereabouts, 
defendant 1 and the other defendants 
continued as tenants-in-common of cer- 
tain ancestral properties In that year 
defendant 1 and his cousin Tojsi who 
carried on business in partnership sus- 
tained heavy losses. They received 
monetary help from the defendants 
Tikamji and Khimji and in consideration 
of such help they executed a deed of con- 
veyance transfering their right, title 
and interest in the family property, 
which had up to that date remained un- 
divided in favour of Tikamji and Khimji. 
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The defendants deny that she deposited 
any ornaments with them, and say that 
the plaintiff is in possession of those 
ornaments and other property from 
which she can maintain herself and that 
her right for maintenance, if any, ia 
against Doongersi only, and that she can 
not claim any relief against any of the 
other defendants or against the family 
property which has been validly trans- 
ferred 

Tho following issues have been raised 
by the Court 

(1) “ Was there on or about 3rd December 
1906, a partition of joint family property aa 
alleged in para. 6 of written statement of 
dofendants 4 to 10 7 

(2) Has the family dwelling house referred 
to in para. 10 of the plaint become tho solo 
and absolute property of defendants 4 and G 
for reasons alleged in para. 8 of the written 
statement of defendants 1 bo 10 by virtue of 
alleged conveyance of Slab May 1922 

(3) What 19 bhe effect of bhe aforesaid two- 
transactions on plaintid’s right of mainton- 
anco and rcBidenco 7 

(4) Is the plaintiff entiblod to a right of 
resuleoce in the house roferred to in para. 10 
of the plaint 7 

(5j Is the plaintiff entitled to receive main- 
tenance and if so, at what rate and from 
whom 

(6l What amount, if any, is the plaintiff en- 
titled to recover on account of arrears of 
mamtennneo and from whom 

(7) What amount, if any, is tho plaintiff en- 
titled to recover and from whom on account 
of her pilgrimage, funeral and other death 
expenses ? 

(8) What is the amount of debts, if any, 
which the plaintiff has incurred 

(9) Is the pbinibiff entitled to a charga on 
tho property mpntioned m para. 10 of tho 
plaint on account of various sumo claimed 
by her ^ 

(10) Did the plaintiff deposit oruamentfe* 
mentioned in tho schedule to the plaint or 
any of them with defendants 4 to G and what 
IB tho value thereof 

(11) If so, what relief is she entitled to in 
respect of them 7 

(12) What lelief, if any, is tho plaintiff en- 
titled to ^ 

(13) General.” 

There is hardly any dispute about the 
facts which have been conclusively 
proved by documentary evidence. It 
appears from tho recitals contained in 
the deed of release that one Uraersi died 
about 60 years ago. He had seven sons, 
namely, Morarji, Nagji, Thakursi, Veiji, 
Ramji, Anandji and Jethabhai. Morar- 
ji, died about 22 years ago leaving his 
son Tikamji defendant 4 in the suit. 
Tikamji's son is Moolji defendant 6. 
Nagji died about 32 years ago leaving 
two sons Rughnath and Doongersi.' 
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Rughnath died about 25 years ago and 
the plaintiS ia his widow. Doongersi ia 
defendant 1 and hia two sons are defend- 
anta 2 and 3 Thakiirsi died about 4:5 
years ago leaving a son Jivraj, who 
separated from his brother prior to 1906 
and whose heirs are not on the record. 
Velji died leaving no issue. Ramji left 
two sons Tejsi and Jadhowji. Tejsi died 
in 1925 leaving a widow defendant 10, 
and a son defendant 7 Jadhowji died 
about 20 years ago leiving his widow 
Jivibai, defendant 9. Anandji died 
about 25 years ago leaving as his widow 
defendant 8. Jethabhai died about 22 
years ago leaving a son Khimji defend- 
ant 6. 

After the severance of the joint family 
tie between the different branches of 
the family, Doongersi and Tejsi carried 
on business in partnership in Khataoo 
Makan Cloth Market in the name of 
JNagji Umorsi, while Khimji and Tikaraji 
•carried on business in partnership in 
sundries in the name of Morar]i Umorsi, 
and also in cloth in the same name 
The release deed Ex 10/1 expressly pro- 
vides that Doongersi has been and shall 
continue to pay Rs. 10 per month to the 
plaintiff for her maintenance. It has 
been proved by the evidence of Doongersi 
and the rent-book kept by him on behalf 
of himself and his tenants-in-common, 
iihat from 1906 to 1913 the amount of 
maintenance paid by him to the plaintiff 
was debited to his own personal account. 
He states that he likewise maintained 
the plaintiff up to 1922 when bis busi- 
ness failed, and the entries for that 
period were in a book kept by Tejsi 
which is missing. For the purpose of 
proving that even after the execution of 
the release deed the defendants continued 
separate, entries have been put in from 
the account of the parties from 1913 right 
•up to 1924;, to show that the firm consist- 
ing of Doongersi and Tejsi had monetary 
•dealings with the firm of Tikamji and 
Khinji, and that in 1924 Tikamji and 
Khimji helped Tejsi and Doongersi with 
large sums of money, a part of which 
they borrowed from the banks. On 30th 
May 1922, Doongersi and Tejsi executed 
a sale deed for the sum of Rs. 1,3^,000 
conveying half share in the properties 
owned by them as tenants-in-commons, 
to their oousina Tikamji and Khimji. 
It has been proved from the entries in 
the books that over and above this am- 


ount for which they sold their half share 
they are liable to Tikaraji and Khimji 
for a further sum of about Rs 35,000. 
Against this mass of evidence, we have 
only tho word of the plaintiff that all 
the defendants continued as members of 
tho joint Hindu family up to tho date 
of suit and continued to maintain hCr 
out of the joint funds. It is, therefore, 
abundantly clear that the plaintiff can 
not succeed on the case as set up by her 
in the plaint Her suit for maintenance 
as against the joint family property is, 
therefore, liable to be dismissed in 
limine. 

Certain points have, however, been 
urged on her behalf. I shall deal with 
them though they do not strictly arise 
on the pleadings It is contended in the 
first place that as the plaintiff’s husband 
died at a time when all the defendants 
formed members of a joint Hindu family, 
her claim for maintenance and residence 
was a charge upon the family property, 
at least in the sense that it was incum- 
bent upon the members of the different 
branches of the joint family property 
to maintain her so long as they re- 
mained joint and at the time of partition 
either to make duo provision for her 
maintenance or at any rate to ob- 
tain her consent to a partition 
which made no such provision but pro- 
vided that only one member of tho joint 
family should maintain her. My atten- 
tion has been invited to the case of 
T. SiMarayadit Chetti v. T. Kamala- 
valli Thayaramma (1), and to the passage 
of West and Buhler at p. 791, which has 
been referred to in that case. Now there 
can be no doubt that so long as the family 
continues to be joint, a widow of a co- 
parcener has to look up to the manager 
of the family for her maintenance. It 
is therefore open to her to enforce her 
right against any part of the joint family 
property in the hands of such manager 
In that sense her right is enforceable 
against the whole family property and 
against every member of the family who 
claims a joint interest in such property. 
Where she has instituted a suit for a 
declaration that her right of maintenance 
should be made a charge on the property 
before partition, the doctrine of lis pen- 
dens would apply, and any partition 
which takes place subsequent to the in- 

“(l)~[19ia] 35“ Mad. 147=21 ^LJri93:^ 
I.O. 347=(J9ll) a M.W.N. 148. 
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BtibubioQ of her suib cannob affecb her righb 
lb is no doabb bruo bhab in bhe above case 
their Lordships did nob proceed on the 
doctrine of lis pendens bub on corbain gene- 
ral principles discussed bherein Bub ib 
is worbhy of nobe tliab the learned Chief 
Justice was careful in stabing that he 
preferred to deal with the facts of that 
case which had actually arisen and that 
ho was nob prepared to go into the fur- 
ther question as bo the effect of a parti- 
tion taking place before the institution 
of a suib by bhe widow for a declaration 
of her right of maintenance and residence. 
That case is therefore no authority for 
the proposition that there is an obliga- 
tion upon the iiieoibers of the joint family 
belonging to different branches to make 
due provision for the maintenance and 
residence of bhe widow of a coparcener of 
one of the branohes. The passage in 
West and Buhler roads as follows : 

“ Other liabilities, that la proviaion for the 
iiiaiiitenatice or jjortiona of persons not entit- 
led to aharos, may bo distributed by agreement 
amciigat the coaharers. But the estate at 
large is liable at least in the hands of the 
membera of the family making a partition and 
•copircenera who deairo to limit their roaponai- 
hilities muat obtain the assent of the persons 
menbioiiod. " 

Though this passage is entitled bo great 
weight, ib does nob expressly provide that 
the responsibilities of one branch con- 
tinue for the maintenanoa of the widows 
of another branch. Further-more it does 
not appear to be supported by any autho- 
rity either from the Hindu texts or from 
bhe ease law. If this passage is intended 
bo mean that coparceners belonging to 
different branches continue to be respon- 
sible for the maintenance of widows and 
of persons who are entitled to a share 
belonging to another branch, unless they 
make adequate provision for them or 
obtain their consent, I am of opinion that 
it Crinnob be accepted as sound law, and 
is one which is likely to lead to anamo- 
lous results. For instance where a co- 
parcener dies leaving a widow and a son, 
ib is somewhat dillioult to see how his 
brothers can compel the son to make 
separate provision for the maintenance of 
the widow as a condition precedent to 
effecting a partition on pain of rendering 
themselves liable to the widow at a 
future date in the event of her son getting 
bankrupt. Again it is difficult to see how 
ooparceners belonging to one branch can 
be compelled to make provision for the 


maintenance of a person who is congenit- 
ally deaf and dumb and who is living 
jointly with his own brother, both bro- 
thers belonging to different branches, 
and to run the risk of maintaining such 
person in the event ot his brother becom- 
ing a bankrupt notwithstanding the lact 
that bhe partition effected by them was 
absolutely fair and square lb is hardly 
necessary to develop this point any fur- 
ther as it would appear that the iilaintiff 
knew for no less than 18 years that 
Doongersi had separated from his cousins 
and she remained content to receive her 
maintenance from him lb is not open to 
her now to contend that as her assent was 
not obtained to the partition, the members 
of the different branches continue to re- 
main liable for her maintenance. If she 
obiecbed to the arrangement made for her, 
it was her duty to have sued for decla- 
ration of her rights at once and probably 
her maintenance would have been made 
a charge on the share of Doongersi in bhe 
ancestral property. Not only did she 
remain silent bub received increased al- 
lowance from Doongersi in subsequent 
years She is clearly estopped from fall- 
ing back on the members of other bran- 
ches after Doongersi has become a pauper 
The next point urged is with regard to 
her right of residence. My attention has 
been invited to a passage in Gour's Hindu 
Law, p. 481, S 84, and the commentaries 
thereon. It has been argued that as the 
plaintiff was living in the family house 
up to the date of the sale to the know- 
ledge of Tikamji and Khimji, her right 
of residence cannot be defeated by the 
sale to them of the right, title and in- 
terest of Doongersi. On the other hand, 
my attention has been invited to a deci- 
sion of this Court on its High Court side 
in the case of Thaniuerdas v. Mt, Vani 
(2), which has been followed with ap- 
proval by this Court on its High Court 
side in Kawalmal v. Issribai, /I. I. B 
1926 Sind 135 In the case of Thanwer- 
das, Prabt, J. C , said ' 

" Tho light of Ecaidenoo la therefore a right 
to a proviaion for reaidenoo and la included in 
the general right of maintonance. Like the 
right of maintenance it la an equitable and 
not a legal right . . It la an equity bind- 

ing on the Gonaoienoo of the coparoenera, but 
it may be defeated by bona fide alienation 
which ia not ao juatided or which la merely a 
pretext to ahuffle oil the obligation of main- 
tenance. In the oaae of an improper aliena- 
tion the equity ia enforceable against the 

(2) [TsiOj 4“3.LyR.~279=10 I.dTOB^ ‘ 
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alianea under the aamo ooaditiona thab apply 
ibo any obher equiby i, e,, tho transfaren take .4 
|aubject to the equity unless ha has taken for 
jValuQ and without notice of the right. This 
ia the law laid down in Lak^hman v. Satya- 
\bhamabai (3) and now codified in S. 39, T P. 
Act. " 

Whatever may bo the law in force out- 
side Sind, I am bound to give effect to 
this ruling. If the right of residence of 
the plaintiff is included in her general 
right of maintenance, it would appear 
that unless it could be proved that the 
transfer by Doongersi oP his interest in 
the family property was a mere pretext 
to shuffle off tho obligation of her main- 
tenance or was not otherwise bona ffde, 
she has no right of residence either. If 
that he so, there is no doubt that in this 
case there is no question that the alie- 
nation was in no way brought about with 
the object of defeating her rights. It 
was a bona fide alienation made at a time 
of great need when on account of the 
fiuctuatioD in exchange, Doongersi and 
Tejsi had suffered heavy losses in their 
trade and were obliged to transfer their 
property to avoid insolvency It is no 
doubt true that Doongersi still continues 
to livn in the family house and receives 
.in allowance of Rs 100 from Tikamji 
and Khiiiiji who are both well off But 
Tikanuji and Khimji hive done this out 
of charity, and as a matter of fact, out of 
the same motives they have throughout 
the suit offered to maintain the plaintiff 
but under the evil advice of her brother 
she has refused to accept their offer and 
has insisted upon her legal rights, if any, 
being declared by the Court. Every en- 
deavour made in Court to make her rea- 
lize her position has failed, and though 
I regret very much that my decision 
might result in her having to depend for 
her maintenance on the charity of others, 
I am afraid I cannot help it I hold that 
she has no right to reside in the family 
house as no part of it belongs at present 
to Doongersi. The plaintiff’s right to 
her maintenance by Doongersi depends 
on his being in possession of ancestral 
property If the plaintiff failed to sue 
for a charge being created on such pro- 
perty before it was sold in payment of 
Doongersi’s debts, the plaintiff is with- 
out any remedy and her suit must fail. 
She has claimed maintenance at the rate 
of Rs. 100 per month and has claimed 
certain other large sums of money. As 

(:j) [1077] 2 Bom. 494. 


evidence has been led on those points, I 
propose to deal with them. 

It appears that though up to 1913 the 
plaintiff received only a sum of Rs. 10 
per mensem from Doongersi, her main- 
tenance was increased from time to time 
and in 1924 it was increased to Rs. 25 
per month. The cost of living is at pre- 
sent somewhat less A sum of Rs- 20 
per month would at present be ample for 
her , she is expected to cook for her- 
self, and though one of the witnesses said 
that she would require a person to buy 
foodstuff’s for her and that this would 
cost her Rs 10 per month, I am inolined 
to the view that she can easily arrango^ 
to get her foodstuffs without any such 
charge The witnesses called on her be- 
half seemed to be inclined to exaggerate 
the cost of expenses, but on the whole 1 
am inclined to the view that Rs. 20 
would be sufficient for her maintenance. 
I am also inclined to the view that she:- 
would require Rs 5 more to secure a 
room for herself to live in. 

With regard to her claim for expenses 
of pilgrimage, I think there is no evi- 
dence to show that there is any obliga- 
tion- on a widow to go on pilgrimage 
more than once. She has admittedly 
been to pilgrimage on one occasion, and 
therefore she is nob entitled to a further 
provision in that behalf 

With regard to provision being made 
for her funeral caste feast, I think it is 
clear from the evidence that this is not 
obligatory and that she is nob entitled 
to tho same 

With regard to the return of her orna- 
ments, it is sufficient to observe that 
except her own word, there is no evi- 
dence to prove that she handed over orna- 
ments bo any of the defendants and they 
have denied receipt thereof 1 hold that 
she has failed to prove that she entrusted 
tho ornaments to the defendants. I shall 
now proceed to record my findings on the 
issues : 

Issue 1 — In the affirmative ; 

Issue 2 : — -In the afliumabive ; 

Issue 3 : — The effect of these two 
transactions is that tho plaintiff’s right, 
if any, fDr maintenance was against the 
property allotted to defendant 1 at the 
partition and that all that she is entitled 
to in respect of her claim for residence is 
a fair allowance for getting on vent e 
house to live in , 

Issue t ; — Ln the negative ■ 
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Issue 5; — The plaintiff is not'en- 
titled to receive maintenance as her suit 
is for maintenance and subsequent to the 
sale by Doongersi there is no evidence to 
show that there is any part of the ances- 
tral projierty from which she could re- 
ceive an allowance. (Part 2) : 

That if she has any right to receive 
any maintenance including residence, it 
is at the rate of Bs. 25 per month and 
from defenf^ant 1 ; 

Issues 6 ^0 8 ; — As there is no 

property in the hands of defendant 1 and 
as the plaintiff has no right to fall back 
on the property of defendants 3 and 4, no 
finding is necessary on these issues. 

I^sue 9 ; — In the negative ; 

10 : — In the negative ; 

fssne II : — In the negative ; 

I^<tur 12 . — The plaintiff is entit- 
led to no relief 

[^S'ue 13 : — The plaintiff's suit is 
dismissed. 

As the defendants do not press for costs, 
I make no order as to costs 

P.N /r.K Suit dismissed. 
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PERCIVAL, J.C., AND Rupchand A. J C. 

{Fir Sidik) Mohomed Shah — Appel- 
lant. 

V. 

Nilialchand and others — Respondents, 

Misc Appeal No. 33 of 1925, Decided 
on 22nd January 1929. 

Civil P. C,, Sch. 2, Rr. 1 and 2 — Court hai 
no jurisdiction to refer disputes on award 
made by arbitrator outside Court so as to 
modify award. 

When an award is made by arbitrator out- 
side Court and afterwards an application is 
made to the Court under R. 20 to file the 
same, the ('ourt has no juriadiotiou to refer 
the disputes on the award to arbitration so as 
to modify the award inasmuch as it cannot it- 
self do so. but has either to order the award 
to stand filed and to pass a decree m accord- 
ance with it or to order that, the application to 
file an award b9 dismissed A. 1. H. 1925 P.C. 
293, RrL on, [P 109 0 1] 

Dipchand Chandumal — for Appellant. 

Tolasing K. Advani — for Respondents. 

Judgment. — The facts of this case 
are somewhat 'complicated. It appears 
that there were several disputes between 
three different sets of parties referred to 
as Ranias, Obhas and Pirs The Othas 
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and the Pirs claimed to be owners of 
certain agricultural land. They had dis- 
putes inter se as to their respective shares. 
Pending settlement of those disputes th» 
Othas had leased an eight anna share in 
the land to the Banias and the Pirs had 
likewise given a lease of the remaining 
eight annas share to them. Some of the 
Othas executed a mortgage in favour of 
the Banias. They also borrowed certain 
money not secured by any mortgage. The 
litigation between the Othas and tb& 
Pirs resulted in the Othas getting six 
annas and ten pie share in the land. 
Thereafter they disturbed the possession 
of the Banias and subsequently trans- 
ferred their six annas and ten pie share 
which they had succeeded by establishing 
in litigation to the Pirs At that time* 
the lease of the Banias was still continu- 
ing and the Pirs were anxious to get back 
the land and to have the unexpired por- 
tion of the lease cancelled. On the other 
hand, the Banias were anxious to get 
compensation for disturbance of posses- 
sion and also further compensation for 
the cancellation of the lease. They also 
wanted payment of theip secured and un- 
secured claims, against the Othas The^ 
parties entered into one single reference 
for settlement of all those disputes in 
favour of one Walabdas who passed an 
award dated 29bh January 1923. 

According to that award he ordered that 
the unexpired period of the lease be can- 
celled and awarded a sum of Rs 15,000-0-0* 
from the Othas and the Firs jointly as 
compensation both for disturbance of 
their possession during the continuance 
of the unexpired period of the lease which 
was cancelled He also passed an award 
against the Othas for Rs. 3,500-0-0 in 
respect of the mortgage and for Rupees 
5,000-0-0 in respect of the money claim. 
An application was made by the Banias 
to the Court under Sch 2, R 20, Civil 
P C., for filing the reference and the 
award and for a decree being passed in 
terms thereof Several objeotions were 
filed to the maintainability of the appli- 
cation and the validity of the award. 
On the date fixed for hearing all the par- 
ties except one Ibrahim, defendant 3 in 
the case who is an “Otha” put in a peti- 
tion to the Court asking that tbeir dis- 
putes be referred to the arbitration of 
Messrs. Gopaldas and Motiram who were 
acting as pleaders for them in those pro. 
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€0eding9. This petition is in the ordi- 
nary form as prescribed and inter-alia 
recites as follows 

"Tho Portia? who ara all interoated in the 
diaputes have agreed to rofor tho matter bo tho 
arbitration of Mossra. Gopaldaa and Motiram, 
pleaders, who will have power to confirm, 
modify, or alter the award in any manner 
they think luab and proper. Dofendanb :i ia 
.giVQU up for tho purpose of bhia referonco.*' 

On that petition tho Court passed the 
following order ■ 

"Parties agree to tho referenoo. Suit ia re- 
ferred to arbitrators. Award duo on 25th 
August (1911).” 

Tho arbitrators passed an award hold- 
ing that the first award be filed subject 
to cartaia modifications namely that the 
amount of Rs 15.000-0-0 Rs. 3.500-0-0 
and Rs 5,000-0-0 be reduced to 
Rs. 8,200-0-0 3,200-0-0 andRs. 2,750-0-0 
respectively. They also allowed certain 
instalments to the Otbaa and the 
Pira which were different from those 
■provided in the first award Several 
objeobiona were filed against this 
second award which have all been dis- 
allowed and the Court has passed a decree 
in terms of the fiist award as modified 
by the second award. It is against that 
decree that the Pira have come to us in 
appeal. Now one of the main objections 
urged on behalf of the Firs is that assum- 
ing that a petition to file an award under 
R. 20, Sch. 2, Civil P. C., is a suit with- 
in the meaning of R. 1 of that Schedule 
' and that disputes arising in proceedings 
• filed under the provisions of R. 1, the 
only award which the arbitrators could 
have passed in pursuance of the mandate 
issued to them by the Court was either 
to hold that the first award was valid 
aud the decree should follow thereon or to 
hold that the application to file the refe- 
rence and the award should stand dis- 
missed. It has been urged that notwith- 
standing the wide pjwers conferred on 
the arbitrators by the parties to alter or 
amend the 1st award, the arbitrators 
had no jurisdiction to exercise such 
powers while acting under the reference 
issued by the Court aud the Court 
had likewise no jurisdiction to order that 
the 1st award as modified by the arbi- 
trators do stand filed in these proceedings. 

Now no doubt it lies ill in the mouth 
of the Pira to raise this objection when 
^bey find that the second award is not 
BO beneficial to them as they expected 
But the objection raised by them relates 
■to jurisdiction of the Court and of the 
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arbitrators to pass a decree in terms of 
the modified award and if that objection 
is well founded, we are afraid, we must 
give effect to it. Now the question of 
the scope of the authority of an arbi- 
trator appointed by the Court under tho 
provisions of R. 1 of Sch. 2, recently 
came up for consideration before their 
Lordships of the Privy Council in the 
case of Itam Protab Chamria v. Durga 
Prosad Chamria (l) In that case a suit 
had been brought on the original side of 
the Calcutta High Court, praying for a 
dissolution of a family partnershiiJ and 
accounts During the pendency of that 
suit, tho parties to the suit and one 
other person entered into an agreement 
for the sottlomonb of all matters in dis- 
pute amongst themselves, that is to say, 
nob only matters in suit but certain 
other subsidiary matters. They further 
agreed to accept whatever tho arbitrators 
might decide with respect to the said 
disputes In pursuance of that agree- 
ment they applied to the Court for an 
order of reference and x-raying in effect 
that the matters alluded to, in tho agree- 
ment, arrived at, by them outside Court 
should all be referred to the arbi- 
trators in accordance with its terms. 
On that petition, tho Court passed the 
usual order to the effect that all matters 
in difference and others between the par- 
ties to the suit be referred to the persons 
named as arbitrators in the petition. Tho 
arbitrators sent in an award in Court 
which dealt with matters which wore 
the subject matter of the suit and also 
other matters, Tho award was held to 
be otherwise invalid" within the moan- 
ing of Cl. 15 of the schedule. In dealing 
with tho effect of the order of reference 
made by the Court and the jurisdiction 
of the arbitrators to make au award in 
pursuance thereof their Lordships have 
said : 

"In bheii Lordships' jadgmenb the deoisiou 
of bhia appoal really turns upon the effect of 
that order properly interpreted. It was an order 
made m parsuELiicG of Sa. 1 and 2 of Sch. 2 to 
tho Civil P. G., 1908, and in tho exercise of a 
power thereby given to the Court to refer 
to arbitration matters in difference in 
a suit defined by itself in the order of refer- 
ence. It IS incumbent upon arbitrators acting 
under such an order strictly to comply with 
its terms. Tho Court does not thereby part 
with its duty to supervise the prooeedinga of 
the arbitrators acting under the order. An 
a ward m ade otherwise than in aooordanoe 

(1) A. I. R. i925 P. G. 993=58 Oal. 958=53 
I A. l(P.O.), 
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with the authority by the order conferred 
upon them, la, their Lordships oan not 
doubt, an award which is “otherwise invalid*’ 
and which miy aocordingly bj set aside by 
tho Court under 3. 15 of the same schedule.” 

If we examine the facts of the present 
case in tho light of these observations 
what do we Had tho disputes not 

been referred to arbitration the only 
legal order which the trial Judge 
could have passed was either to order 
the awardi to stand fiLod and a docreo 
be framed in accordance therewith or 
to order the application to file tho 
award be dismissed. It was not open to 
tho trial Judge to vary tho award, or to 
modify the award and pass a decree in 
terms of tho modified award. If that be 
BO, can it bo said that the trial Judge had 
jurisdiction to issue a maudato to the 
arbitrators giving them jurisdiction to 
adjudicate upon points whicli he himself 
could not adjudicate in view of the na- 
ture of tho proceedings whicJi were then 
pending before him ? If lie had no power 
to do so tho conjontof the parties either 
made outside Court or contained in the 
petition filed before tlie learned Judge 
asking him to refer tho disputes to ar- 
bitration was of no avail It is to be 
noted that the mandate issued by the 
learned Judge to the arbitrators is that 
the “ suit is referred to them” that is to 
say, the points in dispute in the suit and 
nothing more. That the award can bo 
modified or that it should be modified 
in that suit was not a point in dispute 
in tho suit. 

Wo think that tho award cannot, 
therefore, be maintained as a valid award 
made in pursuance of tho limited man- 
date issued by tho Court to the arbitra- 
tors. It was argued in the lower Court 
that the award should be treated as an 
award made in pursuance of an oral re- 
ference made outside Court and bo ac- 
cepted as an adjustment of tho disputes 
of the parties under O. 23, R. 3, Civil P.C. 
This argument also found favour with the 
learned Judge below. He has said : 

" aBBuming tho agroomont to bo invalid as 
a reforoQoo it can still take oflect as an agreo- 
mant or lawful compromiso by parties to abide 
by the decision of a third party.” 

He has relied upon the case of Raj^ 
kumar Lai v. Bulak Miyan (2), where 
the reference and the award in respect 
of certain execution proceedings were up- 
held as an adjustment. It would appear 

’ 3 ^ W. 146 = 42 I. 674677^ 


that in that case the judgment-debtor 
was arrested in execution proceedings ort 
8th January 1916, but he was released 
on his furnishing security On 7th Fe- 
bruary 1910 the decree-holder and tho^ 
judgment-debtor put in a joint petition 
stating that tbo disputes between them 
have been referred to three persons 
named in the petition. On 18th Febru- 
ary 1916 these persons gave an award 
to the effect that the judgment-debtor 
should pay Rs 83 to the decree-holder 
on tho following day, and in tho event 
of the decree-holder declining to accept 
it, the money be deposited in Court On 
the following day the decree-holder put 
in a petition asking that the proceodingst 
in execution might be pressed. Th& 
judgment-debtor then offered lo pay the 
sum of Rs. 03 in (’ouit and contended 
that the decree-holder could not recover 
anything more than that amount 

Now the facts as stated above are 
quite consistent with the reference and 
the award heaving been made outside 
Court If that be so, there was uo objec- 
tion to the award being pleaded as an 
adjustment and no question would arise 
as to its being iu excess of tho mandate 
issued by tho Court The only point 
discussed in the case is whether the 
award could be pleaded as an adjustment 
in execution proceedings The obvious 
answer to tho argument of the learned 
Judge is that the arbitrators have not 
proceeded on an alleged onil reference 
outside Court but ou the mandate issued 
by the Court and that it is, therefore, not 
open to any of tho paities to plead that 
it 13 so based , and we are not prepared 
to treat the award as based on any such 
oral reference. It is worthy of note that 
though the award which was the subject 
matter of the appeal before their Lord- 
ships of the Privy Council was a fair and 
equitable awaid and there was a prirr 
agreement in writing dated llth Miv 
1922 outside Court which was made bei- 
weon the parties to the suit and other 
parties who were nob parties to the suit 
that the disputes between them bo refer- 
red to arbitration, still no attempt was 
made to support the award on the ground 
that the prior agreement and the award 
constituted a valid adjustment of the 
suit. 

In view of our finding on this main 
objection it is not necessary for us to go 
into the question whether the disputes 
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^arising ia proceedings instituted under 
E, 20, Sch. 2 oould be the subject of a 
valid reference under E 1 or not and 
we wish to express no opinion on that 
point or on the further question whether 
in the circumstances of the present case 
respondent Ibrahim was a party inte- 
rested in the subject-matter of the refe- 
rence and oould bo given up for the pur- 
pose of the reference. It is no doubt 
true that a good deal is to be said in 
favour of the Banias. They have been 
kept out of their money for a long time 
:and were it not for the fact that the Firs 
-and the Othas consented to refer the 
points in dispute to the pleaders of the 
parties and expressly empowered them 
to modify or alter the award, the objec- 
tions filed by them against the first 
award would have been disposed of about 
four years ago. It has been urged and 
not without some reason that the Othas 
und the Firs wanted a reduction of the 
■amount awarded against them by way of 
^equitable relief and that it was for that 
purpose that they induced the Banias to 
refer but subsequently raised certain 
technical objections in order to put off 
payment and to get further reduction and 
that they should not be permitted to do 
«o Wo are afraid that we cannot ac- 
cede to this argument. All that we are 
prepared to do to help the Banias is to 
give directions so as to safe-guard their 
interests in the event of the Court hold- 
ing that the first award was a valid 
award and one which should be filed 
under E. 21. We are told that the stay 
of execution of the decree was disallowed 
and it is likely that the Banias have 
been able to recover a portion of the 
amount due to them. If that is so we 
think that one of the conditions which 
we should impose is that the Othas and 
the Firs should not get restoration of 
this money without giving security and 
that in the event of such security not 
being furnished the amount, if restored 
by the Banias should remain in Court 
pending the disposal of the objections 
to the first award. The other direction 
which we propose giving is to request 
the Judge below to dispose of the objec- 
tions to the first award at as early a date 
as possible. 

We have noticed that defendant 3 was 
given up in consequence of the second 
-award. He is not now before us. We do 
not, therefore, wish to say any thing 


which might prejudice him. But we have 
no doubt that the learned Judge after due 
notice to defendant 3 will consider whe- 
ther he still continues to bo on the re- 
cord for the purpose of the first award. 
With regard to costs, we .think it is a fit 
case in which we should mulct the Firs 
and the Othas with all costs through- 
out. We accordingly set aside the decree 
of the lower Court aud direct the lower 
Court to proceed with the objections filed 
to the first award and we order that the 
Firs and the Othas except defendant 3 
should pay all costs of the lower Court 
and this Court upto date. 

P N./r.K. Decree set aside. 
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Jhvandas' Virbhandas — Appellant. 

V. 

Ehemckand Ramdas — Eespondenb 

First Appeal No. 36 of 1928, Decided 
on 2l:th January 1929. 

(a) Civil P C , O. 47, R. 1 — Ex parle order 
notoperating ai rei judicata can be reviewed 
by Bucceiior of Judge making it — Civil P. C., 
S. 11. 

WJiere the order la an ex parte order is- 
Buod without hearing the opposite party, ib 
cannot operate as res judicata and can ho re- 
viewed by the auccesaor of the Judge who 
made such ox parto order. A I. R 1921 P. G. 
11, Did : [P 111 0 1] 

(b) Civil P.C , O. 21, R 40 — Judgment-deb- 
tor applying to Court after iiiue of warrant 
without notice and before hii arrest to en- 
quire into his pauperism — S. 151 does not 
apply as he can still surrender himself in 
Court and move it to pass order under 
R. 40 (3). 

Where a judgment-debtor against whom a 
warrant is isaued appliea to tho Court for an 
enquiry into hia pauperiam after the iaaue of 
a warrant against him without notice and bo- 
fore he la arrested, it ia not necessary to in- 
voke tho provisions of S. 151, as it is still open 
to him to surrender himself in Court and then 
to move it to pass an order under B. 40 (3). 

[P 111 C 2] 

(c) Civil P. C, O. 21, R. 29 — Revision 
— Civil P C. S. 115. 

Security for the full amiunt of the decree 
under 0. 21, B. 29, being within the disore- 
tion of the Court, High Court will not in- 
terfere in revision, unless tho disorebion was 
improperly used. [P 111 G 2] 

Dipchand Ghandumal — for Appellant. 

Kimatrai Bhojraj — for Respondeat. 
Rupchand, A. J C — The facta 
leading up to this appeal are some- 
what aa follows . The plaiutiEC-reapon- 
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<3001; obtained a decree against the de- 
fendant-appellant for H9.5,500 odd on the 
strength oE certain hundis executed by 
him in their favour. The defendant in 
liis own turn filed a suit against the 
plaintiff for settlement of partnership ac- 
oounts and valued his suit for the pur- 
poses of Court-fees at Rs 5,100. The 
second suit is pending in the Court of 
the First Class Sub-Judge, Shikarpiir 
The plaint/ff applied for execution of his 
decree for Rs. 5,500 and on certain 
statements made ex-parte, he was able to 
iuduoe the then presiding Judge to issue 
a warrant against the defendant without 
notice. The defendant then put in an 
application purporting to bo one under 

0 21. R 40 and S 151, Civil P. C , re- 
questing the Court to stay the warrant 
pending an inquiry into his pauperism. 
He alleged that besides his claim for 
settlement of partnership accounts 
4igainst the plaintiff on which he expect- 
ed to get a decree for a very large sum 
■he had no other property and was not in 

01 position to pay the decretal debt On 
that application, the learned Judge 
passed the following ex parte order ; 

"Issue notice to the other side. Pay costs. 
Hearing 12th December 1927. 1C aecunty for 
appearance is given, warrant to be stayed.” 

At a subsequent hearing, the learned 
Judge recorded some evidence adduced by 
the defendant and then adjourned it to 
Isb May 1928. On that day his successor 

passed the following order ; 

"Pleaders oC the parties heard. O. 21, K. 40, 
Civil P, C. does not apply because no notice 
under 0, 21, B. 37, Civil P. C., has been issued 
nor the judgment-debtor has been arrested 
under a warrant of this Court. Under O. 21, 
B. 29, Civil P. 0., I order that security be 
given of the decretal amount within 7 days 
when proceedings will be stayed.” 

Now it is against that 2nd order that 
the present appeal has been filed. The 
first point argued by the learned pleader 
is that the learned Judge had no jurisdic- 
tion to review the order passed by his 
predecessor which operated as res judi- 
cata He has relied upon the ruling in 
Hooh v. Administrator General of Bengal 
(l). The obvious answer to that argu- 
ment is that the first order was an ex 
parte order issued without hearing the 
opposite party and that it could not 
therefore operate as res judicata. 

The next argument urged by him is 
that 0. 21, R. 40, Civil P. G., provides 

(1) A. I. B 1921 ”p. 0. 11=48 Oftl. 499=48 
I. A. 107 (P.O.). 
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only for two cases where the Court can 
hold an enquiry into pauperism of a 
debtor: first, whore a notice is ordered to 
issue and the judgment-debtor appears 
in answer to that notice, and 2ndly, 
where a warrant is issued and the judg- 
ment-debtor is brought uuder arrest in 
execution of the warrant. It is said that 
there is a third case where a judgment- 
debtor against whom a warrant is issued 
applies to the Court for an enquiry into 
his pauperism after the issue of a 
warrant against him without notice and 
before he is arrested as in tiie present 
case and that there is no express pro- 
vision in that behalf the provisions of 
S. 151 apply. But again this argument 
is not based on any substantial founda- 
tion. In such a case it is open to the 
judgment-debtor to surrender himself in 
Court and then move the Court to be re- 
leased pending proof of his poverty. That 
being so there is no occasion for invoking 
the provisions of S. 151, Civil P. C. 

We are nob prepared to hold that the 
learned Sub-Judge was in error in holding 
that in the circumstances of this case 
where the appellant had not surrendered 
himself in Court the provisions of 0. 21, 
R. 40 applied or that S. 151, Civil P. C. 
could be invoked. It is still open tc 
the judgment-debtor, if so advised, to 
surrender himself before the learned 
Sub Judge and to move him to pass an 
order under Cl. (3), R. 40, O. 21, Civil 
P. C. 

The third point urged by the learned 
pleader is that the learned Judge was in 
error in asking for full security to be 
given under O, 21, R. 29. Now again 
there is in the first place no appeal pro- 
vided by the Code against that order 
and in the second place, it was discre- 
tionary with the learned Judge to order 
that security should be given for the full 
amount of the decree and no grounds 
whatsoever exist for our holding 'that 
the learned Judge had so improperly ex- 
orcised his discretion as to call for an in- 
terference. The appeal is therefore dis- 
missed with costs. 

P.N./b.R. Appeal dismissed- 
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PjiUCIVAL, J.0.,AND RurCUAND. A.T.C. 

Nainomal — Appellant. 

V. 

Bashomal Samoaldas — Respondent. 

Second Appeal No. 7 oE 1926, Decided 
on 24th January 1929. 

Compromiie — Plaintiff, uncle of defen~ 
dent palling deed of gift of property to him 
— Suit brought to cancel deed compromiied 
providing plaintiff ihould recover property 
if he paid certain sum to defendant and if 
not hii righti over property ihould ceaie — 
Such compromiie luperiedea deed of gift. 

A plaintiff, who was the unolo oE the de- 
fendant, pasBod a deed of gift of property in 
his favour on ooudibiou of his receiving 
ruaintonancQ. A suit brought to cancel the deed 
was aettled by a compromise which provided 
that if the plaintiff paid certain amount to 
the defendant, he should recover the property 
and become its owner, and that if the money 
was not paid, he should cease to have any 
right over the property. 

Held . that the compromise superseded the 
deed of gift and a suit brought for mainte- 
nance on the strength of the gift deed was not 
maintainable. [P 112 G 2] 

Dipchand Chandumal — for Appellant. 

Srtkrishindas H. Lulla — for Respon- 
dent. 

Judsfinent. — In Lhia case, the plain- 
tiff, who is the uncle of the defendant;, 
passed a deed of gift; in favour of the 
defendant and it is contended that one of 
the terms of the deed of gift in respect 
of the house was that the defendant 
should maintain the plaintiff. The suit 
in the original Court was for mainte- 
nance being Rs. 1,000. The Joint Sub- 
Judge of Shikarpur decreed the suit in 
favour of the plaintiff. On appeal to the 
District Judge this decree was reversed 
on the ground that chore had been a suit 
to cancel the gift, and that suit had been 
settled by a compromise which in super- 
seded the deed of gift The compromise 
provided that the plaintiff should pay 
Be. 2,126 to the defendant within five 
months: and that if ho paid this amount 
ho shoukl recover the property from the 
defendant and become the owner thereof. 
But if ho failed to pay the amount with- 
in five months, the defendant was to re* 
main the absolute owner of the house in 
question and the plaintiff’s rights were 
to cease. It is true that in the first 
Court the question of the compromise 
superseding the gift was not expressly 
brought out. At the same time, the 
third issue was: 

''Whether the suit is not maintainable 
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on the strength of the gift deed.'' If 
theiefore, it is held that the compro- 
mise superseded the deed of gift, it fol- 
lows that the suit was not maintainable. 
In regard to the compromise the learned 
District Judge has observed as follows: 

*Tt was clear on the berms Jot that compro- 
mise that uo future rights or obligabiona- 
based on the gift deed wore kept alive between 
the parties beyond what was provided in the 
comproraisQ itself. There is nob a word about 
future maintenance for the plaintiff even if he 
failed to pay the stipulated amount, and in 
case the defendant became the absolute owner 
of the property. To my mind it is clear that 
the effect of that compromise was to render 
the original deed of gift simply non-existent, 
and to make the mutual rights of the parties 
dependent solely on the terms of that compro- 
mise between them." 

It is contended by the learned pleader 
for the appellant that the effect of tho^ 
compromise was simply tliat, if tho 
money was not paid, the defendant 
should remain the owner- but that ab 
the same time he should remain liable to 
maintain the plaintiff. It seems to me 
that this is a contention that tho com- 
promise should stand good, and that at 
the same time part of the deed of the 
original gift, should sbaud good; which 
contention cannot be accepted. It ap- 
pears therefore that the view taken by 
the learned District Judge is correct. 
Tho suit was for cancellation of tho deed, 
and the plaintiff with his eyes open ag-; 
reed to cancel the deed, and the simple' 
agreement was that, if certain money* 
was paid, he should obtain the house in 
question, and that, if tho money is not 
paid, he should cease to have any right 
over the house. I agree therefore that 
the view taken by the learned District 
Judge, that tho compromise superseded 
the deed of gift, and that tho plaintiff is 
nob entitled to maintenance. It appears, 
however, that the plaintiff has to a cer- 
tain extent suffered hardship, as the de- 
fendant, who is his nephew has failed to 
maintain him. It may be noted that in 
thejdeed of gift it was nob directly stated 
that the maintenance should be paid, but 
it contained a moral obligation that the 
defendant should pay the maintenance. 
For these reasons, we are of opinion that 
this appeal should be dismissed, but that 
each party should bear bis own costs 
throughout. The order of attachment is 
cancelled. 

P-N./b.k. Appeal dismiseed. 
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Percival, j C., and Aston, A. J C. 
Pir Mahomed — Applioinb. 

V. 

Yacoob and another — Opponents. 

Griminal Ravn. Appln. No. 2G7 of 
1928, Decided on 13bh February 1929, 
againab order of Special Firab Glaaa Ma- 
gistrate. 

(a) Crim'^rial P. C , S, 250 — OmisBion to 
record reasoni even in summary trial is irre- 
gularity not cured by S. 537, 

Tha moro fact thi&t a Magiabrato la trying a 
case aiimiudirily doea not justify his omission 
to racord tha ooinplaiuiint's objeotions to an 
order directing componaabion .lud that auob an 
omission la not a mere irrcgalanty which can 
be cured by S. 537 : 8 S. L. R. 2), Rfl. on, 

[P 113 G 2] 

(b) Criminal P. C., S. 250 — To pass an 
order under S. 250 the final opinion of the 
Court should be that the caie was false and 
frivolous or vexatious, not that the explana- 
tion was unsatisfactory. 

Section 250 shows that the Court must first 
be of the opinion that a case is either false and 
frivolous or vexatuus to justify him in calling 
upon the complainant to show cause why ho 
should not pay compenaatioii. It is accessary 
after hearing complainant’s explanation that 
ho should still bo of the opinion that tha case 
is either false and frivolous or vexatious. To 
pass an order under S. 250 Court’s final opin- 
ion should be that the case was false and fri- 
volous or vexatious not that the explanation 
was uiisabiafaotoiy. [P 113 C 2 ; P 114 C 1] 

P. U. Vasioani — for Appliorinb. 

G M Lobo — for the Crown. 

Percival, J. C — This is u. revision 
application agamsb tlio order of the Spe- 
cial First Class Magistrate, under S. 250, 
Griminal P G., directing the complainant 
in this case to pay a sum of five rupees to 
each of the accused as coraponsation. 

The complaint was one under S. 323i 
I. P. G., bub the evidence of tho two wit- 
nesses whom the complainant had called 
did nob support him and the accused was 
no doubt rightly discharged under S. 253, 
Criminal P. G. Then tho learned Ma- 
gistrate called on the appellant to shew 
cause why he should not 'bo dealt with 
under S. 250, Criminal P. C. The Magis- 
trate thereupon observed that the expla- 
nation given by tho oomplainanb was not 
satisfactory, and then he passed an order 
under S. 250, Criminal P. C 

Now it is laid down in S. 250, Cl. (2) 

that 

“tho Magistrate shall record and oonsidei any 
cause which the complainant may show" 
in explaining why an order should not be 
1929 S/i5 
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passed under S. 250. No doubt that has 
to be interpreted in the light of the oir- 
cumstanoes of each case ; but in this caB& 
it appears that the complainant had 
given some explanation as to why the 
case had not been proved, viz., he wished 
to put in a report and call for tho Medi- 
cal Officer to give evidence regarding his 
iniuries Even if the learned Magistrate 
was justified in refusing to call for fur- 
ther evidence it appears to me to be 
right that he should have explained in 
his order why ho did not consider that 
the explanation was satisfactory. Merely 
to say that tho case is false and then that 
tho explanation is not satisfactory does 
not give tho rovisional Court sufficient 
grounds for finding whether there are 
good grounds for the order of compensa- 
tion or nob. In the somewhat peouliav 
circumstances of this case I think that, 
although the order of discharge was cor- 
rect, it was not right that an order should 
have been passed under S. 250, Criminal 
P. C. The order is accordingly set aside 
and the compensation, if paid, should be 
refunded. 

Aston, A J C. — I agree. The pro- 
cedure laid down in S 250 should in my 
opinion, be strictly followed, and I am of 
opinion that the mere fact that a Magis- 
trate is trying a case summarily does not 
justify his omission to record tho com- 
plainant’s objections to an order directing 
compensatioa and that such an omission 
is not a more irregularity which can be 
cured by S. 537 : see the cases cited in 
Sohani, 12th edition, p G21. I agree with 
Hayward Judicial Commissioner’s judg- 
ment in Minliomal v. Emperor (l). 
Quite apart from this S 250 shows that 
the Court must first be of the opinion 
that a case is either false and frivolous or 
vexatious to justify him in calling upon 
tho complainant to show cause why ho 
should nob pay compensation It is ne- 
cessary after hearing complainant’s ex- 
planation that he should still be of the 
opinion that the case is either false and 
frivolous or vexatious. In the present 
case the learned Magistrate appears to 
have been of the opinion that tho case 
was false and either frivolous or vexati- 
ous ; he called upon the complainant for 
his explanation and bis opinion then was 
that the complainant’s explanation was 
unsatisfactory. This docs not appear to 

(1) [m4T~ 8'^7 i:^~R.~25^25~iTc;~994=15 ~C^ 
L.J. GCG, 
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me fco be a suffioieat ingredient to enable 
the Oourt to pass an order under S. 250. 
Hia final opinion should have been that- 
the oase was false and frivolous or vexa- 
tious. not that the explanation was unsa- 
tisfactory. 

On the merits it appears to me that 
the application made by the complainant 
with regard to the letters of his witness 
demanding money throw a considerable 
doubt on the evidence of hia witnesses, 
which was not of much value either for 
the prosecution or for the defence. There 
remained the evidence of the complainant 
against that of the accused. There were 
ample grounds for discharging the ac- 
cused for want of sufficient evidence, but 
the record does not aeoin to me to dis- 
close any ground for troiting the case as 
false and frivolous or vexatious. 

r.R./R.K. Order set aside. 
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Rupchand a J. C. 

In Be Moolji Morarji — Insolvent. 

Ex Parte The Panjab National Bank 
Ltd. — Mortgagee. 

Insolvency No. 78 of 1927, Decided on 
30th November 1928. 

^ Presidency Towns Insolvency Act, S. 17, 
Proviso — In mortgage suit for sale of mort- 
gaged property Court appointing receiver to 
collect rent and profits of property pending 
sale — Mortgagor becoming insolvent and 
Official Assignee claiming rents and profits 
for benefit of general body of creditors in 
preference to mortgagee — Mortgagee has 
right to money being paid to him in case sale 
proceeds of property being insufficient to 
pay off mortgage debt and Official Assignee 
has no right to claim money on behalf of 
general body of creditors in preference to 
.mortgagee. 

Where in a suib for sale of property based 
on an equitable mortgage, the Court appoints 
a receiver to collect the rents and proAts of 
the property ponding its sale and afterwards 
the mortgagor becomes insolvent and the 
Official Assignee in whom his estate vested 
claims the profits in the hands of the reeeiver 
for the benefit of the general body of creditors 
in preference to the mortgagee, the mortgagee 
has a right to the mesne profits in the possas- 
sion of the receifer being paid to him in satis- 
faction of his mortgage in the event of his 
succeeding in the suit and the sale proceeds 
of property being insufficient to pay ofi his 
mortgage debt and the Official Assignee has no 
right to claim the rents and profits on behalf 
of the general body of oreditors in preference 
.to the mortgagee, since his title cannot ba 
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superior to that of the iasolvent : A.I.R, 1924 
Cal, 600, Harris v. TrumanSt fl882) 9 Q, B. D, 
264, Ez Parte Holthasen^ (1874) 9 Ch. 722; A.I, 
R.1927 S%nLl 230, Etl.on. [P 114 C 2, P 115 G 1] 

T.O. Elphinston — for Official Assignee. 

Dingomal Narainsing^lor Mortgagee. 

Judgment. — This application raises 
an important question of law. In Suit 
No. 236 of 1927, which was instituted by 
the Punjab National Bank Ltd., for sale 
of the property mortgaged to them by 
Moolji Morarji by way of equitable mort- 
gage, I appointed a receiver of the rents 
and profits of the mortgaged property 
pending its sale Since then Moolji 
Morarji has been adjudicated as an in- 
solvent and the Official Assignee in whom 
his estate has vested has claimed the 
rents and profits in the hands of the 
receiver for the bonofib of the general 
body of creditors in preference to the 
Bank. This claim has been made on the 
ground that the appointment of the 
receiver was for the preservation of the 
rents and mesne profits of the property 
pending suit and nothing more. I am 
afraid I cannot accept this argument as 
sound. There may be some doubt as to 
the power of the Court to appoint a re- 
ceiver in a suit for sale of property based 
on a simple or an equitable mortgage. 
But if once it is conceded that the Court 
has such power and acts under it, it 
follows as a matter of course, that the 
property which comes into the posses- 
sion of the receiver in pursuance of that 
order is in custodia legis and that his 
possession is that of a stakeholder for 
and on behalf of the parties to the action 
according to their respective titles 
thereto and their rights therein ; Devi- 
jendra v Joges (l). What then is the 
title or the right of the mortgagee to the 
mesne profits in the possession of the 
receiver ? He has not only a mere right 
that the inoney be preserved pending the 
settlement of the controversy in suit and 
the sale of the mortgaged property but 
he has a further right to the same being 
paid to him in satisfaction of hia mort- 
gage in the event of his succeeding in the 
suit and the sale-proceeds being insuffi- 
cient to pay off his mortgage debt. Until 
satisfaotion of the olaim of the mortgagee 
in the suit in which a receiver is ap- 
pointed, neither the mortgagor has any 
right to effect a transfer nor any creditor 
of the mortgagor having a money decree 


In re Moolji Mobabji (Rupohand, A. J. C.) 


(1) A. I. B. 1991 GbI. 600, 
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ia his favour has any right to effect an 
attachment of the money in the hands of 
the receiver so as to prejudice the right 
of the mortgagee to appropriate it to- 
wards the balance of the amount due to 
him after the sale of the property. Were 
it otherwise, the appointment of a re- 
ceiver could easily be rendered nugatory 
by the debtor delaying the disposal of 
the suit by various devices and in the 
meantime dither transferring his interest 
in the money in the hands of the receiver 
or by helping his other creditors to have 
it attached. 

Now speaking generally the Oiheial 
Assignee or the Trustee in bankruptcy 
takes the estate subject to the same 
equities as those to which it is subject in 
the hands of the bankrupt i. e. all such 
property as he does not take by a title 
superior to that of the bankrupt. Harris 
V. Truman (2), Ex parte Ilolthauseii (3), 
Williams on Bankruptcy, Edn 13, p 235. 
There is nothing in the [naolvency law 
as in force in India or England to give 
the Official Assignee a superior title to 
that of the bankrupt over the money in 
the hands of a receiver duly appointed by 
the Court. On the contrary, the proviso 
to S 17, Presidency Towns Insolvency 
Act, corresponding to Cl. (2), S. 7, 
English Bankruptcy Act of 1914, declares 
in express terms that the order of adju- 
dication shall not affect ihe power of any 
secured creditor to realise or otherwise 
deal with his security in the same 
manner as he would have been entitled 
to realise or deal with it if that section 
had not been passed. The learned coun- 
sel for the Official Receiver has been un- 
able to satisfy mo that there is any 
magic in the passing of an order of adju- 
dication BO as to deprive the mortgagee 
of his rights over the mesne profits and 
to confer them by operation of law on 
the general body of the secured creditors 
Nor are there any equities in their favour. 
If the claim of the mortgagee is well- 
founded, the delay of the Court in adju- 
dicating upon it should not prejudice 
him, nor should the order of the Court 
permitting the mortgagor a certain time, 
not exceeding six months, to pay off the 
mortgage amount enable the mortgagor 
not only to withhold payment of the 

(3) [1882] 9 Q. B. D. 264=51 L.J.Q.B. 338= 
SO W. B. 593=46 L. T. 844. 

(3) [1875] 9 Oh. 722=44 L. J. B. K. 26=31 
L, T. 13. 


interest which accrues due during that 
period, hut to claim that the rents of the 
mortgaged property, recovered by the 
receiver during the said period, be ap- 
plied to purposes other than the payment 
of interest due on the mortgage. In 
Pujijah National Bank Ltd.^ Karachi v. 
Moosaji (A. I. li, 1927 Sind 230.) I held 
that the Court had power to appoint a 
receiver in mortgage suits, and that the 
provision of law empowering the Court 
to allow a certain time to the mortgagor 
to pay the amount due by him had not 
the effect of enabling the mortgagor to 
retain possession of the property upto 
such date. 

That decision was not talcen to appeal. 
The learned counsel has said nothing to 
make mo change my view, and unless 
that decision is upset by the High Court,. 
I have no option, for reasons already 
stated, bub to hold that the Cfficial As- 
signee has no claim to the money in the 
hands of the receiver. I, therefore, dis- 
allow the application of the Cfficial As- 
signee, however, in view of the import- 
ance of the question involved, I permit 
the Official Assignee to appeal against 
this order if ho is .so advised. 

r.N /k.K. Application disyntsscd. 

A. 1. R. 1929 Sind Il5 

Wild, J. C., a:nd Aston, A.J.C. 

Bamcliand — Accused — Applicant. 

V. 

Einpcror — Opposite Party. 

Criminal Revn. Appln. No. 205 of 1928,. 
Decided on 19th November 1928, against 
order of First Class Magistrate and 
Sub-Judge Badin. 

(a) Criminal Trial — Criminal Court cannot 
■tay proceeding!. 

Cnmiual Court has no power after it ia 
Roued with a oase to stay proceedings. The 
proper courao is to grant postponement from 
time to time . A. /. II. 1927 Mad, 851, Rel. on. 

[P 116 C 1] 

(b) Penal Code, Ss. 182 and 211 — Perion 
making complaint to police — Police tak- 
ing no action — Complaint filed in Court 
of Magiitrate — Magiitrate ordering pre- 
liminary inquiry — Police lubiequently filing 
complaint in Court of another Magistrate 
against the informant charging him under 
Ss. 182 and 211— Latter Court cannot take 
cognizance of complaint filed by police. 

A person made a complaint against Abkari 
Inspector’s Naik to the police and as the 
police took no action he filed a complaint in 
the Court of a Magistrate and the Magistrate 
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ordorad a proliminary enquiry. Tho polloe 
aubsaquently filed a complaint against the 
peraon in tho Court of another Magistrate 
charging him under Sa. 182 and 211 with 
regard to the complaint which he had made 
to tho polios. 

Held . that the latter Court oould nob take 
cognizance of the complaint filed by the 
polioQ against tho person, the proliminary 
enquiry of tho first Court not having been 
complotod and no complaint by tho first Court 
having been made .4 I. R. 1927 Cal 95 , 
X. I. R. 1927 Mad. 851 ; A. I. R. 1928 Rang, 
254, Rel. on. [P 117 C IJ 

Partabrai D Punioam — tor Applioaafc. 

C. M. Lobo — tor the Crown. 

Judgment — This is an application 
made by one Bimchand Nanumal, a 
Signaller at Bidin Riilway Station who 
alleges that on 2nd JunQ, 1923, he was 
on duty at the gate whan one Mr. As- 
sudomal, an Abkari Inspector's Naik, 
delivered to him a wrong ticket. The 
applicant pointed out to the Abkari Ins- 
pector's Naik that it was a wrong ticket 
and asked for the fare. The latter dec- 
lined to pay tho fare and rushed through 
the gate. Thereupon the applicant made 
a complaint to the police. The police, 
however, took no action. A complaint 
was hied by the applicant in the Court 
of the First Class Magistrate, Badin, 
charging Mr. Assudomal under Ss. 332 
aud 504;, I. P. C. The learned Magistrate 
ordered a preliminary enquiry. Mr. As- 
sudomal had the applicant challaned in 
the same Court on charges under Ss. 323 
and 342 I. P. C., and S. 120, Railways 
Act. On 8th August 1923, the police 
hied a complaint against Bamchaud, in 
the Court of the First Class Magistrate, 
Tando Mahomed Khan, charging the ap- 
plicant under Ss. 182 and 211, I. P. C., 
with regard to the complaint which 
the applicant had made to the police 
against Mr. Assudomal. The applicant 
thereupon applied to the First Class Ma- 
gistrate, Tando, requesting him to stay 
proceedings pending result of tho pre- 
liminary enquiry in his complaint 
against Mr. Assudomal or to grant a stay 
with a view to enable tho applicant to 
jobtain an order from this Court. It may 
|he pointed out in this connexion that a 
criminal Court has no power after it is 
seized with a case to stay proceedings. 
Proper course is to grant postpouement 
from time to time : cf. Muragan v. 
Outha Rami Naidu (l). The learned 
First Cla ss Magistrate, Tando, granted 

(1) A. I. R. 1927 kftd. 851. 


the afiplioanb's alternative prayer and 
stayed the case with a view to enable 
him to approach this Court. 

In dealing with the present applica- 
tion before us, it is clear that under the 
old law sanction for prosecution was not 
required from a Court when a false com- 
plaint was made to the police. There 
was an exception, however, to the rule 
that no sanction was necessary under 
S. 195 (1) (b). Criminal P. C., where a 
false complaint was made to the police, 
for this only held good, if a subsequent 
complaint was not made to a Magistrate. 
In Tayabullah v. Emperor (2) the Cal- 
cutta High Court held that where a com- 
plaiub to the police was followed by a 
complaint to the Court based on the 
same allegations and the same charges 
and such complaint was investigated by 
the Court, the sanction or complaint of 
the Court was necessary for tho prose- 
cution of the complainant in respect of 
a false charge made to tho police : see 
also Brown v. Ananda Lai Mulhck (3) 
following Tayabullah v. Emperor (2). 
Since the Criminal Code was amended, 
sanobioa by the Court has been super- 
seded by a complaint in writing by the 
Court, it is tho Court or some Court to 
which it is subordinate itself which 
makes the complaint. It has, therefore, 
been held in Samir v. Sajidar Rahman 
( 4 ) that where a complaint to tho police 
is followed by a complaint to the Court, 
tho person who made the complaint can- 
not be prosecuted except on the com- 
plaint of the Court. Thera is a ruling to 
the same effect by the Madras High Court 
in V. Gutha Rami Naidu{l) 

and in Rambrose v. Emperor (5). In 
the latter case, it was also pointed out 
that whore an accused commits an off- 
ence which comes both within the pur- 
view of Ss. 182 and 2il, I. P. C., the 
latter section includes an offence under 
the former section. Accused under such 
circumstances should be prosecuted under 
S. 2L1, I P. C., on the complaint of the 
Court according bo the provisions of 
S. 195 (1) (b) and not under S. 182, 
I. P. C., merely on the complaint by a 
public servant ooncerned. Taking the 

(2) [1910] 43 Oal. 1152 = 20 0. W. N. 1265=. 

36 I. 0. 845=24 G. L. J. 134. 

(3) [1916] 44 Gal. 650 = 25 0. h. J. 59 = 33 

I. G. 857=20 C. W. N. 1347. 

• (4) A. I. R. 1927 Oal. 95=53 Gal. 824. 

(5) A. I. R. 1028 Rang. 254=6 Rang. 573. 



1929 Hashmat^al v. 

oircumsbancag into considoration^ it 
seems bo me clear fchab bhe Firsb Class 
Magistrate, Tando had no jurisdiction bo 
bake cognizance of the complaint filed by 
the police against bhe applicant under 
Ss. 1B2 and 211, bhe preliminary enquiry 
of the First Class Magistrate, Badin, not 
having been completed and no complaint 
hy the First Class Magistrate, Badin 
having been made. We, accordingly, 
<iuash the ^proceedings pending before the 
First Class Magistrate, Tando, under 
fis. 182 and 211, 1. P. C. 

P.N./r.K. Proceedings quashed. 

A I R 1929 Sind 117 

Wild, J. C., and Aston, A. J C 

Hashmatmal and others — Applicants. 

V. 

Pribhdas and others — Opponents. 

Civil Revn. Appln No fiO of 1925, De- 
cided on 17th October 192B, against the 
judgment and decree of Sm. C. G. Judge, 
Sukkur. 

(a) Trust Act, S. 56 — Beneficiary can tue 
in hia own right to enforce truit, 

Where agreement between two persona ia in- 
tended to seouro to another a benefit as a oes- 
tUL que trust, the latter is competent to sue in 
ilia own right to enforce the trust . 37 I. A. 

152, Rel. on. [P 117 0 2] 

(b) Provincial Small Cause Courts Act, 
S. 25 — Small Cause Court having jurisdic- 
lion to decide point but committing error of 
law in deciding it — High Court will not in- 
terfere unless such error results in failure of 
justice. 

Where Small Cause Court haa jurisdiction 
to decide a point, but it commits an error oE 
law in deciding it, High Court will not inter- 
fere in revision unless such error of law has 
resulted in failure of jusbica. 

[P 117 C 2 ; P 118 C 1] 

Dipchand Charidumal — for Appli- 
cauts. 

Khemchand Sukhraindas — for Oppo- 
neuts. 

Judgment. — This is an application 
under S. 25, Provincial Small Cause 
Courts Act, asking us to set aside the de- 
cree passed by the learned Judge of the 
Small Cause Court, Sukkur, against the 
applicants for a sum of Bs. 196-8 0. 

It appears that the applicants had a 
dispute with one Ml. Bizikbai, defendant 
4 in the case. The opponent, Mr Pri- 
bhdas, was her pleader and had to re- 
ceire a sum of Bs. 150 from her as his 
fees. A compromise was arrived at bet- 
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ween the applicants and Rizikbai under 
which Rizikbai gave up her rights to 
certain property which was the subject 
matter of the litigation on certain terms 
and conditions. One of the terms was 
that the applicants will pay to the oppo- 
nent the sum of Bs. 150 being the amount 
of fees due by Rizikbai to him. The 
whole compromise was brought about 
with the help of the opponent and he 
was present when it was signed. It was 
on bhe basis of that compromise that he 
filed the present suit against the appli- 
cants for recovering Bs. 150 and interest 
due thereon impleading at the same time 
Rizikbai as a co-defendant 

The'main plea raised by the applicants 
was that as there was no privity of con- 
tract between them and the opponent and 
as the applicants received no consider- 
ation from the opponents he could not 
sue the applicants. 

Now it is well-settled that in India 
consideration need not move from the 
promisee and the rule of English Law 
enunciated in bhe case of Tweddle v. At- 
kinson (1) has no application here. The 
only point in issue, therefore, is whether 
the opponent could sue on the agreement 
made between bhe applicants and Bizik- 
bai under which the applicants promised 
to pay to the opponent his fees. The 
answer to this question depends on whe- 
ther the agreement between the appli- 
cants and Rizikbai was intended to secure 
to the opponent a benefit as a cestui que 
trust. If so ho was competent to sue in 
his own right to enforce tlie trust 
Khivaja Muhammad Khan v Ilusaini 
Begum (2). 

In the present case the opponent was 
present whoa the agreement was made 
and it would appear that he had assented 
to it though his presence or assent were 
in no way essential : Dwarka Nath v 
Pnya Nath (3). Indubitably cho learned 
Small Cause Court Judge had jurisdic- 
tion to decide the point whether the op- 
ponent was a cestui que trust or not, and 
even assuming that he had committed an 
error of law in deciding it that in itself 
would not be sufficient to warrant our 
interference. We must be satisfied that 

(1) [1801] 30 L.J. Q.B. 265=1 B. & 9. 393=9 
W.R. 781=8 Jur. (a.a.) 332=4 L.T. 469. 

(9) [1910] 32 All. 410=7 I.G. 237=37 ^I.A. 
152 (P.O.). 

(3) [1916] 27 O.L.J. 483=36 I.C. 792=22 C. 
W.N. 279. 
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1 9Uob error has resulted in a failure of 
luatice There has been no such failure 
oT justice here. The applicants were at- 
tempting to get out of their liability by 
raising a technical plea which could 
easily have been met by transposing 
Rizikbai who was already on the record 
as a co-plaintiff. This application, 
therefore, fails and is dismissed with 
costs. 

P.N./R-K. AppUcAition dismissed 

A. 1 R 1929 Sind 118 

PERCIVAL, J. G , AND 

Bupchand, a. j. 0. 

Nenumal Vishindas — Applicant.* 

V. 

Emperor 

Criminal Revn Appln No 23 of 1929, 
Decided on 15th April 1929. 

Stamp Act, S. 69 Cl« (a) and (b)— Person’s 
admiiiion that he at licensed vendor’s re- 
quest made endorsement on, and entries in 
sale register in respect of stamps sold is not 
evidence of abetment of offence of breach of 
R. 11 framed under S. 74 — Penal Code 
S. 107. 

AdmiBBion of a person, who is not a liconsed 
vendor that he, at the request of licensed 
vendor, made eudorsoment on and entries in 
sale register in respect of, stamps sold by the 
latter is not sufhciont ovidonco to hold that he 
abetted the offence of a breach of R. 11, framed 
under S. 74, withm the meaning of S. 107 
PenaPCode. [P 119 G 1] 

Khanchand Gopaldas — for Applicant. 
C M. Loho — for the Crown. 
Judgment — One Mahomed Yueif a 
licensed vendor of stamps who is not now 
before us and the applicant Nenumal were 
jointly tried before the First Cle^ss Magis- 
trate, Mirpur Khas, for certain offences 
alleged to have been committed by them 
under S 69, Cls. (a) and (b). Stamp Act 
read with S 109, I P. C The prosecu- 
tion case was that the applicant sold cer- 
tain stamps supplied for Government to 
Mahomed Yusif, and made endorsements 
under his own signature on stamps sold 
by him, though he himself possessed no 
license It was further said that Nenu- 
mal had also made entries of such sales 
in the sale register supplied to Mahomed 
Yusif by Government contrary to the 
rules framed by Government under S. 74 
Stamp Act. B. 11 of the rules framed 
under S. 74 of the Act inter alia reads 
as follows; 

“(1) Every ez-offioio or liceuBed vendor Bhall 
with bis own hand write on the back of every 
stamp emboBBed or engraved on Btamped paper 


which ho soils its serial number, ^ the date of 
Bale the name and roBidenoe of the purchaser, 
the value of the stamp in full in words, and 
his ordinary signature; at the same time he 
shall make corresponding entries in the regis- 
ter to bo kept by him in the following form,” 

The applicant is a petition writer; and 
at one time he possessed a license to sell 
stamps and so did one Pessumal whowaa 
his partner The present prosecution 
was filod by the revenue authorities 
on a complaint made to them by Pessu- 
mal who alleged that Mahomed Yusif 
had permitted the applicant to sell 
stamps on his behalf, and to make 
the necessary endorsements on the 
stamps and entries in the register. At 
the trial the prosecution failed to prove 
that the applicant had sold stamps him- 
self but there was his own admission that 
he had made an endorsement on a stamp 
Ex. 26 which was sold by Mahomed 
Yusif and that Mahomed Yusif had 
put his signature below that endorse- 
ment He also admitted hat he had 
made entries Exs. 41 and 41-a in the* 
sale register in respect of that stamp and 
two other stamps which were not pro- 
duced and were said to have likewise been 
sold by Mahomed ^ Yusif. On these ad- 
missions, the learned Magistrate found 
that the applicant was not guilty of the 
offence of selling stamps contrary to the 
rules but had abetted an offence said to 
have been committed by Mahomed Yusif» 
namely the offence of failing to make the 
endorsement on Ex. 26 and making the 
entries Exs 41 and 41-a in the sale regis- 
ter. He accordingly convicted Mahomed 
Yusif of the principal offence of failure to 
comply with R. 11, such failure being 
made punishable under S. 69, Stamp Act, 
and ho convicted the applicant of abetting, 
the said offence and sentenced each of the 
accused to pay a fine of Rs. 250. 

In appeal the learned Sessions Judge, 
Hyderabad, confirmed their convictions 
and sentences. In dealing with the case 
of the applicant all that he has observed 
is as follows: 

”As regards Nenumal it ia urged that sinco 
ho was nob a lioensed vendor he oould not bo 
penalized for breach of B. 11. Nenumal haa 
in fact abetted the breach of K. 11 by a licens- 
ed vendor and can therefore be hold liable for 
abetment under S. 109, I. P. 0.” 

Three points have urged ou behalf of 
the applicant: 

(a) That the joint trial of the accused 
for a number of distinct offences exceed- 
ing three was bad. 
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(b) thoib there' was no obligaticlb upon 
the lioeased vendor tomaike the entries in 
the sale register in his own handvvriting 
and Lastly, 

(c) that the making of an endorsement 
on a stamp sold by a licensed vendor or 
the making of entries in the sale register 
by the applicant does not amount to the 
offence of abetment We propose to deal 
with the last point only as it goes to the 
very roob|nf the conviction of the appli- 
cant and as Mahomed Yusif is not before 
us we do not consider ourselves called 
upon to deal with points (a) and (b). 

Now the only reliable evidence on the 
record on which the conviction of the ap- 
plicant is based is his own admission that 
he made the endorsement Ex. 26 and the 
entries Exs. 41 and 41 (a). This admis- 
sion is consistent with Ins hiving made 
them at the request of Mahomed Yusif 
In the absence of any further evidence 
there was no scope for the plea that the 
applicant had abetted the oilenca of a 
breach of ii. 11, within the moaning of 
S. 107, 1. P. G. On that admission this 
applicant could not ha said to have either 
instigated Mahomed Yusif or to have 
engaged with Mahomed Yusif in a con- 
spiracy or intontioually aided or abetted 
Mahomed Yusif in nob complying with 
R. 11. We, accordingly, sob aside the 
conviction and sentence passed against 
applicant and order that the line if paid 
be refunded 

P N /u.tt. _ C[onvicUon set aside. 

A. I. R. 1929^7iid 119 

Pehcival, J. 0., AND Aston, A. J. C. 

TIussanali Mahomedali — Applicant. 

V. 

^Emperor — Opposite Party. 

Criminal Rovn. Appln. No. 14 of 1929, 
Decided on 13th February 1929, 

Penal Code, S. 405 — Return of deposit to 
brother of depositor with belt intention and 
absence of moral turpitude does not amount 
to criminal breach of trust. 

Tho retarn of a deposit to the brother of a 
depositor under ciroumstancea indicating the 
beet of intention and an absenoa of moral 
turpitude, may render a person oivilly liable 
to the depositor but does not amount to oriml- 
nal breach of trust as that oflenoa involves 
moral turpitude. [P 119 0 2] 

Motiram Idanmal — for Applicant. 

G. M. Lobo — for tho Crown. 

Judgment. — This is an application 
for revision of an order of the learned 
Judicial Commissioner summarily dis- 
missing the applioant’s appeal and oon- 
ffrming the oonviction of the applicant 


under S. 406, 1. P. 0. and a sentence of 
fine passed on him by the learned Special 
First Class Magistrate, Karachi. The 
facts in the case briefly are that in or 
about December 192S, the oomplainaut 
says that he deposited a sum of Rs. 300 
with the accused requesting him to keep 
the money and bo return it to him whfin 
he wanted it. Some three years later he 
made a demand for the return of the 
money and the reply of the accused was 
that ho had returned it to him and that 
ho had handed it over to his brother 
Ibrahim. Tho learned Magistrate hold 
that tho accused did hand over the money 
entrusted to him to Ibrahim, the brother 
of tho coniplainanb, with the best of in- 
tentions and without any moral turpitude, 
and sentoncod tho accused to pay a fine 
of Rs. 300 (three hundred rupees) or 
in default to three months simple im- 
prisonment. 

Tho defonco to tho ciso was that the 
transaction was a deposit and not a trust 
and secondly that he had roturned it to 
Ibrahim the brother of the oomplainanb 
in tho presence of tho complainant. Tho 
learned Magistrate in his ]udgmenb has 
not disoussod tho defence that the money 
was nob “ entrusted bub was " deposi- 
ted. ” Where money is given to a per- 
son in business the transaction may 
amount either to a loan or to a deposit or 
to a trust. In the present oase tho com- 
plainant’s own allegation was it was 

deposited’' and in the notice which he 
sent to the accused, his pleader stated 
that ia the eveat of the money not being 
paid within 24 hours, a suit would be 
filed. The circumstances seem to me to 
point to the fact that the transaction was 
a deposit. The return of a deposit to 
the brother of a depositor under circum- 
stances indicating the best of intentions 
and an absence of moral turpitude, might 
reader a person civilly liable to the de- 
positor, but I oaiiQob conceive of the act 
amounting to criminal breach of trust. 
The offeuce of criminal breach of trust 
involving as it does an iubeution to cause 
" wrongful ” gain or " wrongful ” loss is 
in my opinion an offence which involves 
moral turpitude. It is not an offeuce, 
which can be committed with the best of 
intentions. I would therefore set aside 
the conviobion of the applicant and order 
the fine, if paid, to be refunded. Bail 
bonds oancelled. 

f.N./r.K. Conviction set aside. 



120 Sind 


Tdlshidas V. Ahmed 


1929 


A. I.R. 1929 Sind 120 


Wild, J. 0 , and Bupchand A. J. C. 


Tulshtdas Eeshowdas Khatrt — Appel- 
laat. 


V. 


Ahmed Nur Mahomed Khatri — Res- 
pondent. 

First Appeal No. 159 of 1925, Dooidod 
on 24th October 1923, against decree of 
Addl. Judicial Commissioner 

Civil P. C., O 41, R 20 — Appellant omit- 
ting to implead necessary respondents to 
avoid Court-fee — Appeal is incompetent and 
parties should not be added under R. 20. 

The plaintiff had obtained 'a proliminary 
mortgage decree against two out of three de- 
fendants for the whole of his olaini, and ap- 
pealed against the decision making only de- 
fendant 3 a respondent for making him liable 
for his share, on payment of proportionate 
Court-fee. 

Held . it was not open to him to ask for 
payment by defendant 3 of a part of the same 
claim over again and the only mode of afford- 
ing him relief if any was by ro-oponing the 
preliminary mortgage decree. This could not 
be done without defendants 1 and 2 being par- 
ties to the appeal. Therefore the appeal as 
constituted was incompetent and the discre- 
tionary powers of adding parties under 0. 4t, 
R. 20, should not be used as the appellant to 
avoid Court-fee deliberately omitted them. 

[P 120 C 2] 

DiuQomaL Narain^uig — for Appollant 

E. V. CostelLiiio — for ResponJont 

Judgment. — This appeal arises out 
of a suit filed by the plaintitf-appellauts 
against his undo and two nephews for 
recovery of a sum of Rb. 38,000 said to 
be due on certain mortgages executed by 
the uncle in favour of the plaintilf-ap- 
pellant The first Court held that those 
mortgages were binding on the unolo and 
one of the nephews and dismissed the 
suit against the other nephew who is res- 
pondent in this appeal. For purposes 
which are best known to the appellant 
but which may well be surmised, he filed 
this appeal only against the respondent. 
And in para. 24 of his memorandum of 
appeal he stated as follows: 

'*That no porsonal dccrod is sought against 
reapondont Ahmod and as propertioa in ques- 
tion will hardly ba worth even Ra. 20,000 and 
as by tha judgment only one-fourth share be- 
longing to , Ahmed has boon excluded the 
Court-fee for the purposo of this appeal is 
paid on one-fourth the value of the property, 
namely, Rs. 5,000." 

A preliminary objection has been 
raised on behalf of tho respondent that 
this appeal as constituted is incompetent. 


We think that this objeotion is well- 
founded and should prevail. 

The plaintiff has obtained a prelimi- 
nary mortgage decree against defendants 
1 and 2 for the whole of his claim It 
is not, therefore, open to him to ask for 
payment by defendant 3 of a part of the 
same claim over again and the only mode 
of affording him relief if any is by re- 
opening the preliminary mortgage de- 
cree. This we cannot do without defen- 
dants 1 and 2 being parties to the ap- 
peal. It has been argued that wo should 
exercise our discretionary powers under 
O. 41, R 20, Civil P C. and add defen- 
dants 1 and 2 parties to tho appeal. We 
are afraid we cannot accede to this re- 
quest. In the first place, there are no 
grounds for the exercise of our discre- 
tion. Tho plaintiff mtentionally drop- 
ped defendants 1 and 2 from this appeal 
with the object of avoiding Court-fee and 
refused to pay additional Court-fee 
though his attention was drawn to it by 
the Registrar at the time ho presented 
his memorandum of appeal. With open 
eyes he took the risk of his appeal being 
opposed at the hearing on that ground 
and cannot now complain against the 
consequences, which have ensued. In the 
next place, the plaintiff has by his sub- 
sequent conduct made -it impossible for 
this Court to come to his help. In his 
anxiety to realize his security at an 
early date, he obtained a final decree 
against defendants I and 2 and brought 
to sale their right, title and interest in 
the mortgage property with tho result 
that if the preliminary decree bo varied 
at present by permitting the mortgagors 
to pay the decretal amount within such 
time not oxcooding six months as tho 
appellate Court might fix, the right, title 
and interest of defendants 1 and 2 in the 
property is not available for redemption. 
It has been argued that the plaintiff is 
the purchaser of the shares of defendants 
1 and 2 in tho property and that he is 
prepared to relinquish his rights therein 
bub there is no provision of law under 
which we can compel tho defendants or 
any of them to accept such relinquish- 
ment We accordingly dismiss the ap- 
peal with costs. 

M.N./n.K. Appeal dismissed. 
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Full Bench 

Percival, J. C., Aston, Bupchand 
AND De Souza, A. J. Os. 

Re. Enquiry against L, Bair-afc-law. 
Revn. Appln No 40 of 1927, Decided 
oa 4bh October 1927 

(a) Sind Court! Act (12 of 1866), S. 16— 
If pleader or barrister fails to keep fee- 
book or ledgtlr showing sums deposited by 
client for expenses and sum expended on 
his behalf, High Court is justified in taking 
serious notice of his conduct under its dis- 
ciplinary jurisdiction. 

It IS tho duty of a pleader or a barrister to 
keep a fee book and a ledger showing every 
sum deposited by the client for expenses and 
sum expended on his behali , and failure to 
do this duty on the part of any pleader or 
hamster will justify High Conru m taking 
serious notice of hiri conduct under its di'«ci- 
plmary jurisdiction . 5 5. L. R. 222, Foil. 

[P 123 G IJ 

(b) Sind Courts Act (12 of 1866), S. 16 — 
" Misbehaviour " is not limited to profes- 
sional misconduct, but includes general mis- 
conduct also. 

“ Misbehaviour ” in S. IG is not limited 
to professional misconduct, but can be ox- 
t3ud‘:d to general misconduct as wall. 

[P 123 C 2] 

Pe. A. J. G . — The Judicial Gom- 

inissioner’s Gourt of Sind has unlimited juris- 
diction to deal with every kind of misbeha- 
viour, professional or otherwise of a pleader 
though such jurisdiction will undoubtedly 
bo exercised for the very object with which it 
has been conferred, namely, the preservation 
of the purity of the Gourts and the proper and 
honest administration of the law : 11 

S. L. R. 81 (F. yj.). i^oLL ; 37 Bum. 351, 29 Cal. 
890 and A. I. R. 1922 P. G. 351, Rel. on 

LP 121 G 2] 

(c) Sind Courts Act (12 of 1866), S 16 — 
Failure to keep fee-book or ledger of clients' 
money is professional misbehaviour because 
that will be considered disgraceful and dis- 
honourable by pleaders of repute and com- 
petency. 

Pei Rupchand, A. J. C. — Professional con- 
duct of a pleader must bo judged by the rules 
and standard of his professiou and if a plea- 
der has done something which would be 
reasonably regarded as disgraceful and dis- 
honourable by pleaders of good reputation 
and competency he is guilty of professional 
misconduct. Further a pleader becomes 
more disgraceful and calls for a more severe 
punishment, when he is guilty not only of 
an unwritten rule of professional conduct, 
but where such rule has boon enacted and 
laid down by the Rules of Association to 
which he has the honour to belong and 
where one of the conditions on which he has 
obtained his license to practice as a pleader is 
that he shall undertake to submit to such 
written rules of conduct, [P 124 G 2, P 125 G 2] 
Applying this test the failure by a pleader 
to keep a foe-book or a ledger containing the 
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account of clients' money for a number of 
years which is a breach of Rr. 35 aud 36 of tho 
Rules of the Karachi Bar Association, is an 
act of professional misbehaviour because 
that would be considered disgraceful aud dis- 
honourable by pleaders of good repute and 
competency Ex-parte haw Society In Re. A 
Solicitor, (1912) K. B. 302. Foil. [P 124 G 2} 

(d) Sind Courts Act (12 of 1866), S. 16 — 
Proceedings under S, 16 though judicial are 
neither criminal nor civil, but special pro- 
ceedings resulting from Court's inherent 
power over its officers — Form of procedure 
in such proceedings is not of controlling 
importance so long fair notice and chance 
of being heard are present. 

Pei RLipchand, A. J. G. — Proceediugs under 
S. IG, ill the exorcise of the disciplinary juris- 
diction of the High Gourt, though judicial 
proceedings, are uoither criminal nor cimI in 
their nature, bub they arc special proceedings 
resulting from the inherent power of the 
Courts over tbeir o£dcers, such as pleaders :and 
barristers, and thoir object is to preserve the 
purity of the Gourts and the proper and 
honest adiiiruisbrstLon of the law. In sucU 
proojediugs the form of procedure is uot of 
controlling importance so long as the essen- 
tials of fair notice and opportunity to bo 
heard are present . A I. R. 1)22 Cal. 515 
(S. B.h Foil. , 36 Bom. 606; 23 C. W. N. 560, 
32 M. L. J. 402; 1 P, P. /, 57G and 19 M. L. J 
501, Rel. on. [P 12G G 2, P 127 G IJ 

(e) Sind Courts Act (12 of 1866), S 16— 
Pleader in order to avoid punishment in dis- 
ciplinary proceedings voluntarily commit- 
ting perjury— There is no reason why he 
should not be prosecuted for perjury. 

Per Hapehand, A. J. G. — Although it is*ex- 
tromely undesirable that a pleader should bo 
compelled to answer questions on oath in an 
inquiry against him and then to be prose- 
cuted for perjury for giving false answers to 
such quostiooB, still there is no reason why 
a pleader who voluntarily and deliberately 
commits perjury for the purpose of avoiding 
punishment lu disciplinary proceedings 
should not bo piosocuted for perjury : 0 Mad. 
252, Rff. LP 123 C 1] 

(f) Sind Courts Act (12 of 1866), S. 16 — 
In disciplinary proceedings against pleader 
he, being inadvertently put on oath, answer- 
ing questions without protest — He cannot 
afterwards urge that answers given by him 
if found false, should not be used against 
him in determining whether his conduct 
was worthy of his profession. 

Per Rupchand, A. J . C . — Wheie a pleader 
in disciplinary proceedings against him is 
inadvertently put on oath by the Gourt, and 
ho answers questions without objecting or 
pleading privilege, it is not open to him to 
urge that as he was improperly put on oath, 
the answers given by him, if found to be false, 
should not be taken into account in deter- 
mining whether his conduct is worthy of 
being a member of the honourable profession 
to which ho belongs. [P 128 G 2] 

(g) Sind Courts Act (12 of 1866), S. 16 — 
Where accusations against pleader are of 
criminal nature, it is only if acts com- 
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plained of are not done in profeiiional 
capacity and not in pretence of Court, that 
Court cannot take diiciplinary proceeding! 
against him until he hat been convicted. 

Per Rapchand, A. J, C. — Where the aocu- 
sabiona againab a pleader are of a oriminal 
nature, it ia nob in every oaae that criminal 
conviction ia a sine qua non to bho eKerciao 
of the disciplinary jarladiction of the High 
Court. A broad distinction has to be drawn 
between the acta done by the pleader in his 
profeaaional capacity or in the prosenco of the 
Court, and acts not done in such capacity 
and not in the presenco of the Court. It is 
only in the latter oaae when the acta charged 
are indictable and are fairly denied that the 
Courc will nob procoid against the pleader in 
the exeroiae of its disciplinary jurisdiction, 
until he haa been convicted and will not 
compel him to answer on oath to a charge for 
which he may be indicted . 47 Cal. 1115 

and other cisei relied on \ A. 7. R, 1026 Oal. 
502 and A. I. R 1027 Cal. 530. Rtf. 

[P 129 C 2] 

(h) Sind Court! Act (12 of 1866;, S. 16 — 
Profeiiional miiconduct muit made out 
•either by admittion or O'ther strong proof. 

Per De Souza, A. J. C. — Disciplinary pro- 
ceedings against a pleader liaing of a quasi 
criminal character, the misconduct must bo 
made out by the admission of the party con 
■cerned or else there must be other strong 
proof of the misconduct imputed : 17 All. 498; 
41 Cal. 113 ; 11 Bom L. R 1150, Poll 

[P 130 C 2J 

(i) Sind Courts Act (12 of 1866), S. 16- 
Court has power to define by judicial deci- 
sion or otherwise what constitutes misbe- 
haviour on pleader's part— Rules framed by 
Bar Association with Court's approval are 
juch to which pleaders must conform, but 
it does not follow that breach of any of 
them should call for disciplinary action. 

Per De Souca, 4. 7. G. — The Court which 
under S. IG (3) has power to remove or bo sus- 
pend from psactice for misbehaviour any 
person admitted to be a pleader, has by neces- 
sary implication, power to define by judicial 
decision or otherwise what constitutes mis- 
behaviour and to lay down canons of good 
behaviour, departure from which may con- 
stitute misbehaviour. The rules framed by 
the Bar Association with the approval of 
the Court must be regarded as laying a 
standard of good behaviour bo which pleaders 
should ordinarily conform. Bub it does not 
necessarily follow that a breach of all or any 
of these rules would call for the exercise of 
the High Court’s disciplinary jurisdiction. 
‘The rules are exhortatory but not punitive. 

[P 131 C 2] 

T. G. Elphinston — for the Crown 
0- Sullivan — for Opponent. 

Kalumal Pahlumal, Amicus Curiae. 
Percival, J. C . — Mr, L, a Barrisber- 
M-Law and pleader of this Court of 
eleven years’ standing, has been called 
upon to show cause why he should not 
be dealt with under the disciplinary 
jurisdiction of this Court for certain acts 


of i^isbehaviour. We have heard Mr. 
O'Sullivan on hehalf of Mr. L., the Gov- 
vernmenb Pleader for the Crown, and 
Mr Kalumal, a Senior Pleader, of this 
Court, as amicus. curiae, selected by the 
Committee of the Karachi Bar Associa- 
tion. 

The enquiry arose out of an applica- 
tion of one Jeewansing on behalf of 
whom Mr. L appeared in a Small Cause 
Court case. The complaint was enquired 
into by Mr. Bupchand, Additional Judi- 
cial Commissioner of Sind, and in the 
course of the inquiry certain further 
complaints against Mr. L’s conduct came 
to light. Finally seven charges were 
drawn up against him, of which the first 
two were the following * 

(1) That he has failed to keep a regis- 
ter of fees settled, the amount settled, 
and the name of the client ” as required 
by B. 35, Buies of the Bar Association, 
for a number of years preceding Ist 
January 1927 and 

(2) that he has failed to : 

keep a lodger ahowiag every sum deposited 
by such client for exponsoa and anm ex- 
pended on hia behalf ” 

as required by B 3G, Buies of the Bar 
Association 

Mr. O’Sullivan on behalf of Mr. L, 
admits that these two charges are made 
out He contends, however, that they 
are trilling matters, having regard to 
the facts that no fraud on a client in 
respect of fees has been proved in this 
case. He -further contends that the 
rules of the Bar Association are ultra 
vires and should not be enforced against 
members of the Bar who do not wish to 
follow them. I am of opinion that, for 
the purpose of this enquiry it is un- 
necessary for this Court to deoide whe- 
ther all the rules of the Association, 
which have been already approved by 
this Court under S. 16. Sind Courts 
Act 1866, are binding on the members 
of the Bar. Because it has already been 
laid down in Varanbai v. M. Pleader 
(1) that : 

" It IS reoognizGd as the duty of a solicitor 
(and this applies to a pleader also) to keep a 
clear and accurate aooount of all moneys 
received by him for and on behalf of hia 
olient and to keep such moneys apart from 
his own. " 

a view with which I entirely agree. 
In this province a Barrister performs 

(1) [1912] 5 3. L. R. 229=15 I. 0. 785=13 
Or. L. J. 613. 
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-fch0 fuQofcioaa of a' solicitor also The 
only quesbioQ therefore, is that of the 
seriousness with which the omission to 
keep a fee book and a ledger of sums 
deposited should be regarded. On this 
point it is noticeable that the leaders of 
the Bar themselves take a serious view 
of this delinquency The learned Gov- 
ernment Pleader is emphatic in the con- 
tention that the non-keeping of a fee 
book and o^ accounts in respect of his 
professional work shows that a pleader 
must bo dishonest, a view that is sup- 
ported by Mr. Kaluraal On these two 
charges alone, therefore, serious notice 
can be taken of the conduct of Mr L 

Turning to the other five charges 
against Mr L. they refer chiefly to al- 
leged false statements made by Mr. L 
in the course of the inquiry hold by Mr 
Eupchand As most of these allegations 
of false statements by Mr. h depend on 
word against word, particularly on the 
word of Joewansing against that of Mr. 
Ti, I do not think that they should form 
the basis of disciplinary action. Eeference, 
howeyer, must bo made in particular to 
the replies giyen by Mr. Tj to Mr Rup- 
.chand in connexion with the question 
whether he kept a foe book or .^'not. The 
examination by Mr. Eupchand of Mr. U 
runs as follows , 

This lobfcor 11 mini niriiked D [ lay 
bhab 1 did not keep a [03 book for soma yocira. 
1 don’t remorabor now for what years I did 
not kaap the fo 3 book " 

<J. Please try to remember and say 
for what years you did not keep the fee 
' books 

.4. (He takes two minutes to answer 
and says) Since long I gave up my : office 
and so 1 don’t know when I stopped 
keeping the fee books 

Q How many years ago you gave up 
your oflice ? 

A. I don’t rainembor. 

Q Had you any office this year ? 

A. No. 

Q Why did you keep a fee book this 
year ? 

A. In the Small Causes Court a ques- 
tion was put to me whether I kept a 
fee book. I can’t say if this was one 
year or two years ago And after that 
I thought of keeping a fee book Before 
that also 1 kept a fee book Besides the 
two books produced by me I may have 
other books. I can’t say ; my books are 
it Lahore. 


Q. Did you keep a fee-book last 
year ? 

A. I don’t remember. When the 
question was put to me in the Small 
Causes Court, I kept a fee book. I had 
a fee book six months ago. I made 
entries in a fee book during the month 
of November and December 1926 I 
can*t say if I made entries in a book for 
the month of October 1926 I don't 
know where that book is ? 

Mr. L. in fact produced an alleged 
fee book, begiuning from January 1927 
which to say the least of it is a sus- 
picious document. It would have been 
better if Mr. L had stated straight out 
from the first that he kept no fee books 
at least between 1922 and 1926, instead, 
of prevaricating in the minner shown 
above. Apart, therefore, from any other 
alleged false sbatemarits made by Mr. 
L , it is clear on the face of it that he 
has prevaricited in the above mentioned 
deposition. 

Taking this view of the case I am of 
opinion that there are sufficient 'grounds 
to take action against him According 
to this view of the case it is unnecessary 
to enter into a discussion as to whether 
a criminal charge should have been, or 
should be, brought against Mr Jj. in 
respect of perjury and forgery, before 
disciplinary action is taken Nor ig it 
necessary to refer to the various -rulings 
of the High Courfcg on the subject, ex- 
cept to the case of Re Rnquiry acjaiiist 
Mr, M PIrader (2) a Fiill»Bench ruling 
of this Court, where the whole subject 
of disciplinary action m Sind was fully 
discussed It is there laid down among 
other things that " misbehaviour ” in 
S 16, Smd Courts Act, 1866 is not limited 
to profoggional misconduct Having re- 
gard tj all the facts of the case I am 
of opinion that Mr L should bo sus- 
pended from practice for a period of 
one year from the data on which the 
order of interim suspension was passed 
against him, and that he should sur- 
render his sanad to the Registrar of this 
Court. 

Aston, A. J. C. — I concur with the 
learned Judicial Commissioner and Mr 
De Souza iwid have nothing further to 
add. 

(2) [1918J 11 S. L. R. 81-44 I. C. 33e=19 
Gr. L. J. 322 (F. B.). 
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Rupchand, A J C. — Mr. L. a bar- 
rister-at-law aud a pleader of this Court 
of eleven year’s standing had been called 
upon to show cause why he should not 
be dealt with under the disciplinary 
jurisdiction of this Court for certain 
acts of mishaviour The acts com- 
plained of which are referred to in the 
report under consideration as seven 
different charges fall in two groups 
Charges 1 to 4 and the first alter- 
native of charge 5 relate to acts of 
commission or omission prior to this 
enquiry The second alternative of 
charge 5 and charges G and 7 relate 
to acts said to hive been done in 
the course of this enquiry. The learned 
counsel for Mr L. has raised several 
interesting questions of law and fact. I 
shall deal with them in the order in 
which they have been urged. Referring 
to charges 1 to 3 the learned coun- 
sel has strenuously argued that they 
refer to a breach of the rules of the Bar 
Association and do not amount to mis- 
behaviour within the meaning of S IG, 
Sind Courts Act, which is limited to 
professional misconduct properly so- 
called. 

This point was exhaustively dealt 
with in the Full Bench case of this 
Court m Be Enquiry against Mr. M. 
Pleader (2) whore after a review of the 
whole case law on the subject Pratt, 
J C., observed . 

" Tharo can ba no doubt, tharafore, that 
the jurisdiction extends not only to profes- 
sional misbehaviour but to general imaba- 
baviour. A similar construction ha? boon 
put by the Bombay High Court on the al- 
most identical words occurring in H. 5G, 'Bom- 
bay Pleaders’ Regn, 2 of 1027, Government 
Pleader, Bombay v. Annaji Narayan Desh- 
pande (3) and by a Full Bauch of the Cal- 
cutta High Court on S. 14, Legal Practi- 
tioners Act, 18 of 1B79, Le Mesurier v. Wajid 
lloiisnm (4). ” 

This point has now been settled and 
been placed beyond doubt by the authori- 
tative decision of the Privy Council in 
Shankar Ganesli v. Secy of State (5) 
where their Lordships have laid down 
that the words " any other reasonable 
cause ” in S 13 (f), Legal Practitioners 
Act. 1879 (as amended by Act 11 of 1896) 

(3) [1913] 37 Bom. 354=19 I. C 529=15 
Bom. L. R. 231. 

(4) [1902] 29 Cal. 090=6 C. W. N. 55G 
(P. B.). 

(5) A. I. R 1922 P. C. 351=19 Cal. 045=49 
I. A. 819 (P. C.). 


*' is 'hot confined to acts done in a pro- 
fessional capacity. ” 

In my opinion the expression “mis- 
behaviour" is at least as, if not more, 
comprohensive than the expression “any 
other reasonable cause ” This Court has 
therefore in my opinion, unlimited juris- 
diction to deal with every kind of mis- 
behaviour of a pleader though such juris- 
diction will undoubtedly be exercised for| 
the very object with which it has been, 
conferred, namely, the preservation of 
the purity of the Courts and the proper' 
and honest administration of the law 
It is not necessary for me to go into 
this matter any further as the acts of 
misbehaviour complained of concern tlie 
conduct of Mr L in discharge of his pro- 
fessional duties and, therefore, fall with- 
in the ])urviow of the professional mis- 
conduct as opposed to misconduct or 
misbehaviour in matters not so connected. 
It has been argued that a breach of the 
lules to keep a fee hook or a ledger of 
clients' accounts is nob professional mis- 
conduct but in Ex parte Law Society- 
In feA Solicitor (6) it was very perti,^ 
neatly said that professional conduct of; 
a solicitor must be judged by the rulesi 
and standard of his profession and that 
if a solicitor has done something which 
would be reasonably regarded as disgrace, 
ful and dishonourable by solicitors of 
good repute and competency ho is guilty 
of professional misconduct. These ob- 
servations equally apply to a pleader of 
this Court who is inter alia called upon 
to perform the same function and is as 
much an ofiicer of the Court as a solicitor 
in England. 

The first question, therefore, is whe- 
ther the failure by the pleader to keep a 
fee book or a ledger containing the ac- 
counts of clients for a number of years 
is such conduct as would be considered 
disgraceful or dishonourable by pleaders 
of good repute and competency ? My 
answer to this question is positively in 
the affirmative If any assurance was| 
wanted on that point, wo have had that 
assurance botli from the learned Public 
Prosecutor who is the-presont recognized 
loader of the Karachi Bir and from Mr. 
Kalumal another leading lawyer who has 
been heard amicus curiae as the nominee' 
of the Bir Committee. In the course of 
his arguments the learned Public Pro- 

(6) [1912] 1 B. 302=01 L, J. K7 B. 245= 
a 5G S. J. 92=105 L. T. 074=28 T. L. R. 50.. 
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secufcor very rightly said that it ^ was 
hnmanly impossible for an honest prac- 
titioner to carry on his business with- 
out keeping such books This argument 
IS based on a solid foundation It cannot 
be disputed that it is in very rare cases 
that a pleader receives his full fee at 
the time of his engagement and that in 
every civil proceeding where costs are 
allowed to a successful party the pleader 
is requirediby the rules of the Court to 
hie a certificate in Court stating on his 
honour that he has not agreed to receive 
a fee less than that prescribed by the 
Rules of the Court and in the event of 
his having agreed to leceive a fee oelow 
tho taxable fee he is required to disclose 
such fee to enable tho taxing master to 
allow lower fee This rule was enacted 
with the object, (a) of preventing 
pleaders from receiving a back fee in 
event of success and (h) of preventing a 
successful party from recovering from the 
opponent as taxed costs a fee in excess of 
that agreed to be paid by him to his 
pleader. A failure to keep a feo book 
opens a wide door to fraud. It, inter 
alia, enables a pleader to break the rules 
of tho Court without compunction or 
fear of detection The consequences of 
a failure to keep a ledger of a clients’ 
moneys are even more serious Court 
proceedings last for years. During their 
continuance a pleader receives money 
Irom his clients in small bits and spends 
it equally in small bits as process fee, 
copying fee, st imp feo and tiio like ex- 
tending in some instances to a period of 
asminyasfive or six years. However 
small the practice of a pleader may bo it 
IS impossible for him to lely upon his 
memory for rendition of accounts or to 
expect that a rendition of accounts by 
him unsupported by entries from his 
books will be acceptable either to his 
clients or to the Court in tho event of 
dispute. In Varanbat v. M , Pleader (i) 
while dealing with a similar point Faw- 
oetti A. J. G., said: 

"It 19 rocognizecl a9 a duty of a solicitor to 
keep cloai and acouTOito accouats of all monyea 
received by him for and on behalf of his 
cliont and to keep such moneys apart from hia 
own (Enoyclopediao of the Law'j of Eugland, 
Vol. 11, p. 590), and it is important that con- 
duct, which is a breach of tho relations of 
confidence and trust which should exi.9t bet- 
ween the cliont and solicitor or in this 
country client and pleader — should not be al- 
lowed to pass unnoticediby a Court which is au- 
thorized to deal with cases of raiabehaviour." 


In my opinion tho conduct of a pleader 
becomes more disgraceful and calls for 
a more severe punishment, where he is 
guilty not only of unwritten rule of 
professional conduct but whore such rule 
has boon enacted and expressly laid down 
by the Rules of tho Association to which 
he has the honour to belong and where 
one of tho conditions on which ho has 
obtained his license to practice as a 
pleader is that he shall undebake to sub- 
mit to such written rules of couducb 

Tho third charge depends on a breach 
‘ of the written Rules of the Association 
pure and simple which require a pleader 
to accept a foe of not less than Rs. 10 
in any Court case and stands on a slightly 
different footing lb lias been argued 
that a breach of this rule ig not so serious 
or objeebionablo as to call for the exer- 
cise of our disciplinary lurisdicbion. 

It is necessary, theietore, to critically 
examine the object with which this rule, 
which has the approval of the Court, was 
enacted. Its main object is to prevent 
unhealthy competition between members 
of the Bar, and to require that no mem- 
ber shall receive a foe below the pres- 
cribed minimum which is c :)mm0n3urat0 
with tho work a pleider is required bo 
do. This rule is subject to two Valu- 
able exceptions, fb is open bo a pleader 
to accept no fee at all in iny ‘-i^ticular 
CISC wibhout disclosing that ho has done 
so, or to accept in any special case with 
the permission of the Court a foe less 
than that prescribed under the rules. 
Receiving of inadequate fees is indubi- 
tably detrimental to the interests and 
the dignity of the Bar as a whole and to 
the interests of the clients tliomselves. 
Receiving of inadequate fees often results 
in the pleaders’ failure to attend at the 
hearing on acount of his being obliged to 
take many more engagements than he 
can attend to In order to protect the 
interests of the junior inembora of tho Bar 
and to help tliem in getting a fair share 
of the work, the rule requires the senior 
members to accept a fee of nob loss than 
Rs. 30 in any case A surreptitious 
breach of those rules is, in my opinion, 
certainly dishonourable and is committed 
with the evident object of securing by 
unfair and improper moans work which 
would otherwise be given to other and 
more competent members of the Bar and 
disentitles the delinquent to a claim to 
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bis ollioiai badge of 
tiusbworthiness. 

The hrst two acta of misconduot have 
been admitted and act 3 baa been denied. 
With all due deference to my learned 
brothers on the evidence I am con- 
strained to hold that the denial is not 
true The evidence given by Jeewan- 
sing on solemn alhrmation that he agreed 
to pay a fee of Ra. 4 and not more finds 
ample support from the surrounding 
ciicumstances. The claim in suit was 
only Rs 33 for provision supplied and if 
Mr. L’s explanation that he was engaged 
only foi the purpose of obtaining instal- 
ments is accepted, it is somewhat difli- 
cuU for me to believe that pleewansing 
agreed to pay a fee of Rs. 10 for the pur- 
pose of securing instalments in a suit for 
Rs. 33 only. Again apart from the fact 
that the explanation of Mr. L does not 
appear to me to he true, I am not pre- 
pared to hold that Jeewansing agreed bo 
pay Rs 10 as tho fee for this case. The 
entry in the fee book produced by Mr ti, 
is to say the least extremely suspicious 
and unreliable Our attention was spe- 
cifically drawn to tho petition made by 
Jeewansing and it was argued and not 
without good reasons that Joewansing’s 
petition had been drawn up by a lawyer 
and that as Jeewansing had made no 
definite statement in the petition that 
ho had agreed to pay a fee of Rs. 4, only 
we should nob attach any weight to his 
subsequent evidence. 

The petition, however, specifically 
mentions that full fee agreed upon 
had been paid. There is no dispute that 
the amount paid to IMr L was in this case 
not more than Rs 4 It would, therefore, 
appear that according to Jeewansing the 
sum paid by him represented the full fee 
agreed upon. It was argued that the 
word of Jeewansing should nob be accep- 
ted in preference to that of Mr. L Bub 
Jeewansing was cross examined and 
there was nothing in his demeanour to 
make me consider that his evidence on 
this point was false. Furthermore, as 
pointed out above his evidence on this 
point 13 amply corroborated by the sur- 
rounding circumstances I hold that Mr, 
L. agreed to receive a fee of less than 
Rs. 10 from Jeewansing 

As a corollary to the above finding 
the answer to tho first alternative in 
charge 4 must be in the affirmative 
Except the fact that tho entries in the 


fee-Ubok of 1927 are of a highly suspi- 
oious nature and the further fact that- 
Mr. L. has nob produced fee books for 
the prior period there is no other evi- 
dence to prove that the fee book for 
1927 was written for tho occasion My 
finding, therefore, on the second alterna- 
tive referred to in the charge is in the ne- 
gative The learned Public Prosecutor has 
frankly stated to the Court that tho 
failure of Mr L to attend to the Small 
Cause Court case was equally consisbenb 
with his having committed an error ot 
judgment and that he did not, therefore, 
press the fifth charge. This charge has 
consequently been struck off and thera 
is nothing further to be said about it. 

The sixth and seventh charges relate to 
the conduct of Mr Tj. during these pro- 
ceedings and are pertinent to tho question 
of punishment only Tho learned 
counsel has attacked tho report on both- 
these charges on tho grounds of an ir- 
regularity and an illegality in tho pro- 
ceedings He has urged that the pro- 
ceedings under S. 16 of the Act are in tho 
nature of criminal proceedings and that 
the rules of procedure applicable to cri- 
minal trials apply pro taiito to these 
proceedings. In answer to this objection 
1 cannot do better than quote the obser-j 
vations of Mookerjee, J , in Emperor v 
Rajani Kanta Bose (7) which are as 
follows. ' 

In my opinion, ik is plain that tho proceed- 
ing is not of a criminal nature, see (wiern- 
inent IHeadei v Hhatjubhai (8), though, as 
pointed in Nando Lai lioji v. Base* Ah 
and Nallasiiaii Pallai v. liamhwjam' 
Pillai (10), it IS undoubtedly a judicial pro- 
ceeding. it was ruled in the oases of /n i ^ 
Ha) dwick (11) and In re Kede (12) that as the 
Court in making an order striking a solicitor 
of! the rolls for misconduct does so in the 
exercise of its disciplinary powers over its 
own oHicers and not in the exercise of its- 
criminal jurisdiction, an appeal lies from such 

order to the Court of Appeal The true> 

position appears to be that these 

are neither civil suits nor criminal proaeou- 

tions In the vialter of Janah Kishoi e (Id). 


(7) A. I. R. 1U22 Cal. 515=49 Cal. 732 (S.B.) 

(8) [1912J 3G Bom. C0G=1G 1. C. 788=14 
Bom. L. B. 700. 

(9) L1919J 23 C. W. N. 560=50 1. G. HOG. 

(10) L1917J 32 M. L. T. 402=6 M. L W. 
364=U I. G. 305=(1917) M. W. N. 303. 

(11) [1804J 12 Q. B. D. 148=53 L. J. Q B. 
Gl=32 W. B. 191=49 L. T. 594. 

(12) [1890J 25 Q. B D. 229=39 W. B. G83 = 
59 L. J. Q. B. 376. 

(13) [1917] 1 P. L. J. 57C=37 I. C. 484— 
(1917) P. H. C. C. 60, 
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They are epeoial prooeedinga reaulblng from 
the inherent power of the Courts over their 
officers. Their object is to preserve the 
purity of the Courts and the proper and 
honest administration of the law. The pur- 
pose of suspension and disbarment is to pro- 
tect the Court and the public from legal 
practitioners who, disregarding the sanctity 
of their office, pervert or abuse tho privileges 
annexed to the responsible office they have 
secured from the Court. The form of pro- 
ceeduro, oonsequently, is not of controlling 
importance, so long as the essentials nf fair 
notice and Opportunity to be heard aro pre- 
sent . In re Qanapathy Sasfi i (14). ’’ 

The argument that the fifth charge 
was defective and should be struck oH is 
without any foundation This charge 
must be read as part for tho report 
which makes it abundantly clear what 
it meant. The objection that tho letter 
of the Small Cause Court Judge should 
have been proved formally by calling 
him as a witness is, in my opinion, 
equally futile Mr. L knew that the 
letter of the learned Judge was being 
used against him and that it had been 
exhibited. On romand he was given an 
opportunity of getting copies of such 
documents as were placed on the record 
without his knowledge. At any rate he 
knew then of the existence of this docu- 
ment and the use which it was being 
put to, Tt would have been most un- 
usual for the Court to summon the 
learned Small Causo Court Judge to 
give formal evidence in support of what 
he had written to this Court, unless 
Mr. L. had expressed a desire to cross 
examine him. His failure to do so was, 
in my opinion tantamount to an assent 
on his part to tho document being treat- 
ed as evidence and, in my opinion, it is 
too late for him now to argue that it 
should be expunged from consideration. 
The exclusion of this letter does not 
help him either. 

Tho sixth charge is as follows. 

" That tho explanation aubmittoJ by him 
to the Registrar of this Court in hi f letter 
of 5th February 1926, is false and unworthy 
of a member of the honourable profession. 

In the letter Mr. L has, inter alia, 
stated as under 

" That I was engaged by the applioanb. . . . 
for Bb. 10 bo got bim instalment in Suit 

No. 113 of 1927 and he said that he 

had DO defence. " 

This statement is sufficient to con- 
demn him from his own mouth It is 
not disputed that at the first hearing of 

TnyTr9b9]’i9 M.~L. j. 504=3 1.0.344= 

6 M. L. T. 263 (F.B.) 
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the Small Cause Court ease Mr. L. did 
not state to the Court that his client 
wanted instalment and that on the con- 
trary stated to the Court that his 
client’s defence to the action was that 
the claim was denied If his explana- 
tion to this Court is true it was un- 
worthy of him as a member of the hon- 
ourable profession to raise a false 
defence contrary to instructions, and 
which he knew to be false, whatever bis 
motives may have been, whether it was 
to secure the balance of his fees or to 
harass the plaintiff to agree to Instal- 
ments. If, on the other hand, his ex- 
planation to this Court is false it is 
equally unworthy of tho high position 
he enjoys. I would, therefore, bold that 
this charge requires no further proof 
whatsoever. 

The most serious objection raised is 
that inrespect of the seventh charge. 
It is argued that as Mr. L was in the 
position of an accused person, it was 
not competent for him to make any 
statement on oath, that his being put 
on oath was illegal, and that therefore, 
he was at liberty to make untrue state- 
ments without running any risk not 
only of being oriminally prosecuted for 
perjury but also of being punished under 
the disciplinary jurisdiction of this 
Court Reliance has been placed on the 
case of Kotha Subha Chetty v. Queen (15) 
for tho proposition that no charge of 
perjury could ever be maintained in such 
a case With all respect, T am not pre- 
pared to accept this view. Their Lord- 
ships' judgment is very short and is not 
supported by any authority. It is also 
not clear from their Lordships' judg- 
ment whether the pleader had given 
perjured evidence voluntarily or under 
compulsion. If an enquiry under the 
disciplinary juiisdiction of this Court 
is not a criminal enquiry, S. 342, Cl. (4), 
Criminal P. C., has no application what- 
soever Our attention has not been in- 
vited to any other statutory provision 
prohibiting the person against whom a 
judicial enquiry is proceeding from being 
put on oath or being made to answer 
questions relevant thereto 

Section 2, Plvidence Act, extends 
the provisions of that Act to all judicial 
proceedings. S. IIS declares that all 
persons shall be competent to testify 
th e facts in Mssiie unless they are non 
(15) [1883] 6 Mad. 252. 
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Gornpo3 ineatis or oLhar^ise iaodipdible of 
uaderatandiog queabiona or giving ration- 
al answer?. Ss. 121 to 131 protect cer- 
tain witnesses from answering certain 
questions. These sections do not apply 
to tliG present case S. 132 in clear and 
express terms provides that no witness 
shall bo excused from answering ques- 
tions in issue in a judicial proceeding 
on bliH ground that such question miy 
criLiiiriato or bend to criminate him or 
that they will expose or ^end to expose 
him bo a penalty of forfeiture of any 
kind The only protection afforded to 
him by the proviso to that section is 
that the answers given by him shall nob 
be used against him in' a criminal pro- 
ceeding other than a prosecution for 
giving false evidence by such answer. 

The maxim nemo teonetur seipsum 
accusare does not apply here bo the same 
extent as in England and permits of a 
person being pub questions which tend 
to expose him bo a penalty or punish- 
ment other than a puaishmenb in a cri- 
minal case. It also permits of such a 
person being prosecuted for perjury if, 
in order to avoid suoh penalty, or for 
other reasons he commits perjury I am 
prepared to concele that it is extremely 
undesirable that a pleader should bo 
compelled to answer questions on oath 
dn an inquiry against him and then be 
Iprosecuted for perjury for giving false 
answers to such questions As at pre- 
sent advised I am not prepared to go 
any further than that Reference to the 
decided cases shows that a legal pra- 
ctitioner often files an affidavit of his 
own in explanation of tlie allegations 
made against him and I am certainly of 
the opinion that whore he voluntarily 
offers to file an alfidavit or offers to go 
into the witness box for the purpose of 
disproving the allegations made against 
him he has a right to do so. Under the 
English Evidence Act, 1898, 61 & 62 
Vic. Ch. 36, even a person accused of a 
criminal offence is permitted to offer 
himself as a witness at his own trial, 
and renders himself liable for perjury if 
he is guilty of it. There is no reason 
why a pleader who voluntarily and deli- 
berately commits perjury for the pur- 
pose of avoiding punishment in discipli- 
naiy proceedings should nob likewise bo 
dealt with. It is true that in the pre- 
sent case Mr L. did nob expressly vol- 
unteer to give evidence and that after 


Jeew^ln^ing’s evidence was over he was 
put on oath inadvertently by the 
Court. But he did not protest against 
giving evidence or claim any privilege 
and the Court did not apply its mind 
whether he should he compelled to 
answer questions or nob If he had 
objeobed either to his being put on oathi 
or to answering any particular question 
it was open to the Court to draw 
an adverse inference against him. 
Having raise! no protest, it is not 
open iu him to urge that as he was im- 
IDroperly put on oath (assuming that to 
be the state of law) the answers given by 
him if found bo be false should not be 
taken into account in determining whe- 
ther his conduct is worthy of being a 
inamber of the lionourablo profession to 
which ho belongs. 

Ill the Olid it was faintly suggested that 
the seventh charge sliould nob be taken 
into consideration until and unless Mr. L 
had been prosecuted in a criminal Court 
for the olfencQ of perjury. Reliance was 
place! on In the matter of Ghandi Cha- 
raii Matter (16), Emperor v. Hajendra 
Kumar Duta (17) and Emperor v 
Sali'^h Chandra Singha (18). None of 
thisecisos lays down that where the ac- 
cusation against the pleader is in the 
nature of a criminal offence his convic- 
tion in a criminal Court is a sine qua 
non to the exorcise of the disciplinary 
jurisdiction of this Court Each case 
must depend on its own merits In 
dealing with this point a broad distinc- 
tion hid been drawn between the acts 
done l)y the pleader in his professionalj 
capieityoiin the presence of the Court,, 
and acts not done in such capacity audl 
not ill the presence of the Court. It is' 
only in the latter case when the acts! 
charged are indictable and are fairlyj 
denied, the Court will nob proceed againsbj 
the pleader until ho has been convicted! 
and will not compel him to answer on! 
oath to a charge for which he may bei 
indicted In the matter of Chandi\ 
Char an Mi tier (16), Anon. (19), Anon. 

(20), Anon. (2l) and Stephens v. Hill{22) 

(16) [1920] 47 Oal. 1115^31 C. L. J. 471—57 

I. 0. 931=24 G. W. N. 755. 

(17) A. I. R. 1926 Gal. 502. 

(IS) A. I. R. 1927 Gal. 536=54 Gal. 721. 

(19) [1834] 5 B. & Ad. 1033. 

(20) [1838] 3 N. & P. 389. 

(21) [1833] 2 Dowl. P. 0. 110. 

(22) [1842] 62 R. R. 517=11 L. J. Ex. 329= 
10 M. & W. 28=G Jur. 585=1 D.(n.a.) 669 . 
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This clisbincbion has been suffiAenbly 
brought out in the judgcnonb of Lord 
Abinger at p. 522 in the last cited case 

which is as follows : 

"Bab in all caaes where an attorney abuaea 
the procesa of the Court of which he is an 
ollicer, and hig procccdingg are of guch a na- 
ture as tend to defeat justice in the very cause 
in which he ig engaged professionally, I never 
heard that, because by possibility he may 
have thereby exposed himself to be indicted 
as a cheat or for a conspiracy, he is to bo por- 
mitbod to i|^inain on the roll , and if the cases 
in Queen’s Bench be carefully examined, it 
will be found that no such rule exists. Such 
a rule would be extremly injurious ; for in no 
case could any ’■emedy be bad against the at- 
torney, unless the client would first prosecute 
him to conviction, until which time he 
could not be struck off the roll or prevented 
from practising. Where, indeed, the attorney 
ig indicted for some matter not connected 
with the practice of his profession of an at- 
torney, that also ig a ground for striking him 
off tihe roll, although m that ca^o it cannot bo 
done until after conviction by a jury. Now, 
with respect to the merits of the case before 
us, I cannot jconceive how any attorney em- 
ployed to prosecute or defend a suit iu a Court 
of justice can be juatifiad in using any in- 
iluence directly ur indirectly, for the purpose 
of preventing a witness who has been sub- 
poenaed by his adversary from coms'ng for- 
ward to give evidence. The present charge is, 
theraforo, one of a very serious nature, as tho 
procGodmg complained of would, if uiichock- 
ed, be an easy .vay for any attorney to win big 
causes , and is it to be said that no remedy 
can be had unless he ig first indicted, and that 
the Court has no power to at once strike him 
off the roll ? If au indictment is to be first 
preferred, the point at issue m it might, from 
its very nature, bo one of which a jury would 
nob be the best judges, and more proper to bo 
determined by the Court, who am always the 
fittest tribunal to decide on complaints of 
teohnical misconduct, and to determine not 
only the degree of severity which ought to be 
resorted to but the proper cases for the exer- 
cise of that mercy which they are over ready 
to extend where they see just ground for it.” 

la the present cdso false latatieinents 
were made in the course of the en- 
quiry against Mr L and the proper tri- 
bunal to judge of the seventy or other- 
wise of the punishment to be indicted 
on him is this Court. Such false state- 
ments are generally taken into aceount 
in determining the punishment to be in- 
flicted upon the delinquent. As authority 
for that proposition it would be sulfloient 
to refer to the case of Ex parte Law 
Society, In re A Solicitor (6) referred to 
above 

The learned counsel has appealed to 
us for a lenient view of the case. He 
has urged that Mr. L. is not the only 
black sheep in the fold who has broken 


tho rule with regard to the minimum fee 
to be accepted by pleaders. This is 
probably true to a certain extent. But the 
same thing cannot be said in respect of 
failure by him to keep a fee book and a 
ledger of his clients’ afleounb or his con- 
duct in misleading tlio Court and untrue 
answers Taking, however, into con" 
sideration all the circumstances of the 
case I agree with the learned Judicial 
Commissioner whose judgment 1 have 
had the privilege of listening to, that Mr 
L. bo suspended from practice for a 
period of one year from the date on which 
the order ot interim suspension was 
passed against him and that he do sur- 
render his sanad to the Registrar of this 
Court forthwith 

De Souza, A. J C — 1 concur with 
tho judgment delivered by the learned 
Judicial Commissioner I should like to 
add one word about the devious course 
taken by tho proceedings in this enquiry 
in consequence, no doubt, of no rules of 
procedure having been extended to this 
Province beyond the general provisions 
of S. dO, Legal Practitioners Act IB of 
1879, which enacts that no pleader, 
mukhtiar or revenue agent, shall be sus- 
pended or dismissed under this Act un- 
less he has been allowed an opportunity 
of defending liimselt before the authority 
suspending or dismissing him. The pro- 
coodings we^’e inibiatod on a petition 
made by one Joewansing Budliasing on 
29th Januiry 1927, to the Judge of tho 
Court of tho Small Clauses at Karachi 
complaining, first, that Mr. L was guilty 
of wilful neglect to appear in Court with- 
out any justification after receipt full 
fees at the hearing of a suit which had 
been filed against him by one Locutnal 
and thus liable to he dealt with under 
the provisions of R 13, Legal Practi- 
tioners Act 18 of 1879, and, secondly, that 
Mr. L was also further guilty of unpro- 
fessional conduct r,s ho obtained one 
eight annas Court-foe stamp from the ap- 
plicant Jeewansing by making a false 
representation that the same was re- 
quired for filing a vakalatnama whoa no 
such vakalatnama was required to bo 
filed as Mr. L. is an advocate. 

As this complaint referred to proceed- 
ings that took place in his own Court, it 
was competent to the learned Small Cause 
Court Judge under the direction of the 
Judicial Commissioner, as S. 14 of the 
Act has not been extended to Sind, to 
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make aa enquiry inbo bhe allegations 
made by Jeewansing and if in his opinion 
a prima facie case had been made out 
against Mr L. to submit his proceedings 
to the Court of the Judicial Commis- 
sioner of Sind { 0 * 1 : such action as the 
Court might deem ht to take in the exer- 
cise of its disciplinary jurisdiction. If 
this had been done a good deal of this 
Court's time would have lieen saved 
The learned Judge of the Small Cause 
Court, however, ‘merely forwarded Jee- 
wansing’s petition bo the Court of the 
Judicial Commissioner and the learned 
Judicial Commissioner after calling for 
Mr. L’s explanation and sending the papers 
to the Small Cause Court Judge for any 
remarks which he might wish bo make 
thereon, referred the matter for enquiry 
to one of bhe Judges of this Court, Mr. 
fiupchand, A J. C. Mr. Bupchand after 
examining bhe petitioner Jeewansing and 
after recording the statement on oath of 
Mr. L cime bo the conclusion that be- 
sides the allegations made in Jeewan- 
sing’s petition there were several other 
acts of misconduct disclosed against Mr 
L , in the course of the enquiry and on 
8th June 1927, he submitted the pro- 
ceedings to the Judicial Commissioner 
formulating nine distinct charges of mis- 
conduct against Mr L. The Judicial 
Commissioner directed that the matter 
be heard by Full Bench 

When the matter came on for hearing 
before the Full Bench on 27th June 1927 
Mr. O’Sullivan, counsel for Mr. L., con- 
tended that he had no notice of any of 
the charges contained in Mr Bupchand’s 
report save the two charges made in 
Jeewansing’s petition. In these circum- 
stances it was open to Mr. O’Sullivan to 
ask the Full Bench to confine itself to 
the charges of whioh Mr. Ij , had notice 
and to disregard the other charges, and I 
think the Full Bench following the deci- 
sion of a Full Bench of the Patna High 
Court In the matter of Jugal Chandra 
Mazumdar (23) would have had to ac- 
cept Mr. O'Sullivan’s ooniention and ac- 
quit Mr. L., on those charges 

Mr O'Sullivan, however, contented 
himself with asking an opportunity to 
meet the further charges which he said 
had been suddenly sprung upon him 
and the Full Bench accordingly re- 
mitted the enquiry to Mr. Bupohand for 

[1916T 20l0. W7 ^.ToT^34 I. 07^5=317 

Gr. L. J. 229 (F.B.). 


taking* Mr. L 'a explana'tion on the added 
charges. No further evidence was ten- 
dered or taken after the remand. Mr Ii 
on 29bh August 1927, put in a statement 
denying these charges, whioh Mr. O'Sul- 
livan intimated was not to be regarded 
as an explanation but rather in the 
nature of a statement, adding that his ex- 
planation will come in with his argu- 
ments which he will advance before 
the Full Bench. 1 may add that in the 
course of the hearing before the Full 
Bench Aston, A J C., threw out a 
suggestion that there was a multiplicity 
of charges framed against Mr. L which 
might possibly embarrass his defence 
and, if possible, some of the charges 
should be deleted. 

Accordingly, on 29th August 1927, Mr. 
Bupchand submitted the amended reyiorb 
formulating seven -distinct charges 
against Mr. L which have now come up 
for hearing before the Full Bench. It is 
curious to note that the £wo charges 
made by Jeewansing in his petition 
which originated the enquiry have been 
abandoned, the charges of misappropriat- 
ing annas eight being dropped in the 
amended report as it practicilly depended 
upon Jeewansing's word as against Mr. 
L’s word and the charge of wilful 
neglect to put in appearance at the hear- 
ing of the suit in the Small Cause Court 
not being pressed by the learned Govarn- 
ment Pleader as Mr L’s default is quite 
consistent with a bona fide mistake. It 
comes to this then that the misconduct 
under enquiry before the Full Bench is 
misconduct that came to light in Mr 
L’s defence in the course of the enquiry. 

In In the matter of Parbati Gharan 
Chatterji (24) it was laid down by the' 
Allahabad High Court that mis3onduct; 
must be made out by the admission ofi 
the party concerned or on evidence toj 
the satisfaction of the Court. And in' 
the leading cise In re An Attorney (25) 
a Full Bench of the Calcutta High Court 
consisting of Jenkins, C. J. and Stephen 
and Chaudhuri, JJ , laid down that : 
"whore there waa a positive sworn denial of 
the miacoaduct by the attorney coupled with 
an explanation whioh was not domonatrably 
false, even a strong case of 'auspioion would 
not justify disciplinary action against the 
attorney on a summary proceeding " 

(24) [1895] 17 All. 498=22 I. A. 193=6 Sa*^- 

635 (P.C.). 

(25) [1913] 41 Cal. 113=19 I. C. 933=14 Or. 

L. J. 305. 
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To the same effect are the observUtioas 
of the Bombay High Court in Govern- 
ment Pleader v Raghanath S. Sule{26) 
where it was held that the enquiry is of 
a quasi criminal character and the Court 
must have strict proof of the professional 
misconduct imputed. 

Now, with regard to the first two 
charges, viz., first, that he failed to keep 
a register of fees settled, the amount 
settled ar)d the name of the client as re- 
quired by E 35 of the Rules of the Bar 
Association for a number of years pre- 
ceding 1st January 1927, and, second, 
that he failed to keep a register showing 
every sum deposited by each client for 
expenses and the sum expended on his be- 
half as required by R. 36, Rules of the 
Bar Association, there is an admission by 
Mr. fj. that he is guilty on those charges. 
With regard to the othei charges, how- 
ever, 1 venture to think that there is no 
evidence legally admissible against Mr. 
L. which would justify a finding that 
he is guilty on those cliarges. On charge 

3 that Mr. L agreed to receive low 
fees in contravention of R 32 (b), Rules 
of the Bar Association, therej is nothing 
beyond the word of Joewansing against 
the word of Mr L. and on charges 

4 to 7 regarding the alleged false entries 
made in the fee book produced by Mr L. 
or in the alternative «the fabrication of 
the fee book and the alleged perjury said 
to have been committed by Mr. L. In 
these proceedings there is nothing be- 
yond the report made by the learned 
Judge who hold the enquiry and is now 
one of the Judges constituting the Full 
Bench before whom the alleged perjury 
and forgery are said to have been com- 
mitted and the fee book produced for our 
inspection, suspicious looking, no doubt 
which we are asked to say is a forgery 
but which Mr Li. solemnly swears iis a 
genuine document. As was pointed out 
by Jenkins, C. J., In In re An Attotney 
(25) the role of prosecutor and Judge 
thus thrust upon the Full Bench is in- 
vidious and one to be deprecated 

As regards misconduct charged in 
charges 1 and 2 to ' which Mr. L. 
pleads guilty, Mr. O’Sullivan argued that 
they were in the nature of a trivial breach 
OL one of the Rules of the Bar Associa- 
tion which he contended is not enforced 
in any other Province in India. In de- 

.^0) Liy09j 11 Bom. L. R.~ll5b==l: 1. C. 266= 
10 Cr. L. J. 526. 


veloping his argument Mr. O’Sullivan 
contended that the only power to make* 
rules which the Court of the Judicial 
Commisssoner possessed were the powers- 
under S. 16, Cl. (1), Sind Courts Act “to* 
make rules for the qualification and ad- 
mission of proper persons to be pleaders " 
When once those rules are framed he- 
argued the Court was functus officio and 
any other rule purporting to be made and 
sanctioned by the Court under this section 
for the conduct of pleaders after ad- 
mission was ultra vires But it seems to 
me that the Court which under S 16 (3), 
Sind Courts Act, has power to remove or 
to suspend from practice for misbehavi- 
our any person admitted to be a pleader 
has by necessary implication, power to 
define by judicial decision or otherwise, 
what constitutes misbehaviour and laying 
down canons of good behaviour, depar- 
ture from which may constitute misbe- 
haviour. The rules framed by the Bar 
Association with the approval of the 
Court must, I think, bo regarded as lay- 
ing a standard of good behaviour to 
which pleaders should ordinarily con- 
form. But it does not necessarily follow 
that a broach of all or any of these rules 
would call for the exercise of the Court’s 
disciplinary jurisdiction The rules are^. 
exhortatory but not punitive. They re-- 
fer to matters of varying degrees of 
gravity with varying sanctions attaching 
to them. In some cases censure by the 
Committee is considered a sufficient 
punishment (see R 28) in others suspen- 
sion or expulsion from membership of 
the Bar Association. And, in extreme 
cases a report to the Judicial Gommia- 
siouer. 

Mr. Kalumal a representative of the' 
Committee of the Bar Association who 
argued the case as amicus curiae claims 
for these rules a much higher sanction. 
He referred to the terms of the sanad 
conferred on a pleader on admission to the- 
Bar and argued that every pleader by the 
mere fact of accepting his sanad agrees^ 
to be bound by the conditions endorsed 
on the sanad which among others include-^ 
a promisa to he a member and submit to 
the rules both of the Bar Association of 
the District and of the Karachi Bar 
Association. He contended there was 
here a contractual obligation imposed 
upon the pleader or at any rate an obli- 
gation of honour to resile from which* 
was dishonourable and unprofessional 



1929 


tl 32 Sind CKUHEaMAL 

and called for disciplinary action from 
tlia Court. Mr. Ktilumal could hardly 
have been serious when he advanced this 
argument I presume that the contract- 
ing parties here contemplated are the 
Court of the Judicial Commissioner on 
the one hand and the aspiring candidate 
for the Bar on the other. Obviously 
these contracting parties are not in a 
position to deal at arm’s length. Bx hy- 
pothesi the conditions imposed in the 
sanad would be ultra vires. If so, the 
result will follow that the grant is valid 
and the conditions void. 

Mr. Li has pleaded guilty to the two 
charges of failing to keep a register of 
fees settled, the amount settled and the 
name of the client and to keep a register 
showing every sum deposited by such 
client for expenses and the sum expended 
on his behalf. It is true that no dis- 
honesty is alleged or proved in conse- 
quence of his failure to keep these books 
and the plea of guilty cannot be con- 
strued as anything beyond an admission 
that he has failed to conform to Kr. 35 
and 36, liules ot the Bar Association 
Mr. O’Sullivan asks us not to take any 
more serious view of this case than that 
there has been a technical breach of a 
Hule of the Bar Association. But in this 
Province the rule has been held to pos- 
sess a much higher sanction and that a 
violation of it constituting as it does a 
breach of tho relation of confidence and 
trust which should exist between pleader 
and client amounts to ' misbehaviour" 
which calls for disciplinary action : vide 
Fawcett, A. J. C., in Varanbai v M, 
Pleader (l). 

Still m view of the absence of any 
allegation or proof of dishonest conduct 
in consequence of the failure to keep re- 
gular accounts I was inclined to take a 
lenient view of the case but I agree that 
the prevarications and subterfuges to 
which Mr L. resorted in conducting the 
defence aggravated his original offence. 
J, therefore, concur in the order proposed 
by the learned Judicial Commissioner. 

S.N./r.K. S uspension order passed. 


V. BMPERan 

- A. I. R. 1929 Sind 132 

PfiRCIVAL, J G AND RUPCHAND, 

A. J. 0. 

ChuliermaL Nihalmal — Appellant, 
v. 

Einper or —Opposite Party. 

Criminal Appeal No. 255 of 192S, De- 
cided on 12fcli February 1929. 

(a) Criminal P. C , S. 4 — It ii .not necei- 
sary that the complaint should be presented 
personally by the complainant. 

It 19 not oasential that tho complaint 
should be presented in person by the com- 
plainant and the fact that it is not so pre- 
sented does nob render it the loss a com- 
plaint under tho Code. For the purpose of 
vesting the Magistrate with jurisdiction bo 
take cognizance of a case on a complaint 
made to him it is not essential suoh com- 
plaint should be presented to him by tho 
complainant personally 17 C. W. N, 118 , 
A, I. R. 192j Oudh 144, Ref. [P 134 C 1] 

(b) Criminal P C., S. 195 — Section re- 
quires the complaint of the Court not only 
in respect of certain offences committed in 
but also in relation to any proceedings in 
the Court. 

It requires tho complaint of the Court not 
only in respect of certain offence committed 
in the proceedings in tho Court bub in rela- 
tion to any proceedings in the Court Tho 
expression " ni rolatjoii to any proceedings ” 
is very goneral and is wide enough to cover 
a proceeding m contemplation before a crimi- 
nal Court though the proceedings may not 
ha /0 commenced whan the oUdnee was com- 
mitted A. [, R. 102J Jjuni. IOj, Foil. 

[P 134 a 2 ] 

(c) Criminal P C., S. 195 — In case of 
accused put on trial under S. 211, 1. P. C., 
it is a question of fact in each case whether 
he made the false accusations in contempla- 
tion of preceedings which he intended to 
take in the Court or not. 

Whore a person is put on his trial under 
S. 211, I. P C., in respect of an alleged false 
accusation by him against another it i.s a 
question of fact to be decided in the particu- 
lar ciceumstancoa of that case whether that 
person made such false accusation in con- 
templation of proceedings which he intcndecl 
to take 111 a Court or not. Where the ac- 
cused has made a false accusation at the 
same time in two documents one a petition 
addressed to the Assistant Superintendent of 
Police and the other a complaint posted to 
a criminal Court it may be fairly presumed 
that he did so with the object of moving the 
criminal Court to take proceedings. Tho 
offence committed by him, therefore, falls 
within the purview of the expression " in 
relation to criminal proceedings within the 
meaning of the above section. [P 131 C 1] 

(d) Criminal P. C., S. 195 ^ Sanction 
under the section necessary together with 
Magistrate’s written complaint if false in- 
formation to the police is followed by a 
complaint to the Magistrate. 

Where a false information given to tho 
police was. followed by a complaint to the 
Magistrate on tho same facta and the same 
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cbargQ the saiiotion of such Magistraba ffbder 
tho old S. 19.J and a coinplainb in writing 
by such Magistrate under the proseat 
amanded section is essential. 

It was immaterial wbetber the complaint 
subsequently presented by the accused bad 
actually been prcicaeded with or not. 

[P 134 C 2, P 135 C 1] 

Paitahrai D, Punwam — for Appol- 

C. M. Loho—iox tho Crown. 
Rupchafnd. A. J. C —This is an ap- 
pall againfc bha jurlgrnenh of the learned 
Sessions Judge, Liarkana, convicting tho 
accused under S 211, Part 2, I P. C., 
and sentencing him to nine months 
rigorous irnpiisonmoiit There is hardly 
any dispute about the facts and tho only 
question argued before us in one of law. 

It appears that on or about 15bli 
August 1027 the accused sent two pobi- 
tioQS one addressed to the Assistant 
Superintendent of Police and the other 
to the Sub-Divisional Magistrate, Lar- 
kana making serious allegations of tres- 
pass aud theft against certain relatives 
of his The petition addressed to the 
Assistant Superintendent of Police was 
dealt with by tho Inspector of Police. 
He found that the allegations made hy 
the accused had no foundation, lie 
accordingly applied to the District 
Superintendent of Police for sanction 
to prosecute the accused. On 11th Octo- 
ber 1927 ho obtained a sanction from 
the District Superintendent of Police to 
prosecute the accused and on 2l3b Octo- 
bor 1927 ho lodged the present com- 
plaint under S 211, I P. C before tlio 
First Class Magistrate, Larkana, who 
committed the case to the Sessions. 

The petition addressed by the accused 
to the Sub-Divisional Magistrate was m 
similar terms except that it was headed 
as a complaint and contained the names 
of witnesses whom the accused wished to 
examine. It also bore the usual court- 
fee stamp of eight annas It was re- 
ceived, by the Sub-Divisional Magistrate 
on 16th August. He took no action upon 
it until 24th October 1927 when he is 
said to have passed some order which is 
not before us 

Now in the Sessions Court it was 
urged on behalf of the accused that as 
the accused had made the alleged falsa 
charge against his relatives simulta- 
neously to the police and the Sub-Divi- 
sional Magistrate S. 195, (l) (b) was a 

bar to his prosecution by the police and 


that the only complaint on which he 
could be tried and convicted would be 
one filed by the Sub-Divisional Magis- 
trate. 

In deiling with this iftint the learned 
Sessions Judge has said : 

“Tho saiictiou (Ev. 5), fcJiorofore, wa.S' 
granted and tho prococdinga l)ofora bho Com- 
niibting Magistrate ware started under that 
aanotiou prior to tha dito on which thi 
Magiatrato took cogni/iaiico of the complaint 
(Ex. 7 ) bo him. Tha Magiatrato came to 
know after 2jth Octobar 1^27 that action 
upon the police complaint was alrcad\ taken 
and the accusad was proceeded with before 
the Committing Magistrate Nothing, Ih bfj " 
fore, reiiiaiiiad for the Sub-Divisional Magis- 
trate to do in the matter and hia second 
sanction was obviously not necessary. " 

On behalf of the accused, it has been 
argued that the observations of the 
learned Sessions Judge are coiitraiy to 
the provisions of S 195 (b) and the case 
law on the point Reliance has been 
placed oil Tayehidlah v. Emperor (1), 
Brown v. Anandalal MuJlick (2), Sheikh 
Saviir V. Sajidar Bahman (3), Bam- 
chand Namimal v. Emperor (4), Maru- 
gan v. Gutha Rami Naidu A. /. B. 
1927 Mad. Maung P. C. v. Maung 
Chaw, A. I. B, 1928 Bang. 243, Maho- 
med Yashin V. Emperor (5) On 
the other hand, it has been contended 
on behalf of the Crown that the 
petition sent by the accused to tlio Sub- 
Divisional Magistrate was not a com- 
plaint as it was not personally presented 
aud that as no attempt was made by the' 
accused to proceed with it S. 195 (l) (b) 
had no application I am afraid I oin- 
not accept either of the contentious of 
the learned Public Prosecutor as sound. 

Section 4, Cl. (h), Criminal P C., 
defines a complaint to mean an allega- 
tion made either orally or in writing 
to a Magistrate with a view to his 
taking action under the Criminal Pro- 
coduro Code that some person whether 
known or unknown had committed an 
offence. 

This section does not prescribe that 
the complaint should be made to the 
Magistrate in person and that it may 

(1) [1916] 43 Cal. 1152=24 C. L. J. 134=36 
I. C. 845=20 0. W. N. 1265. 

(2) [1916] 44 Gal. 650=25 G. L. J. 59=30- 
I. G. 857=20 C. W. N. 1347. 

(3) A. I. B. 192T Gal. 95=53 Gal. 824. 

(4) A. 1. B. 1929 Sind 115. 

(5) A. I. B. 1925 Pat. 483=4 Patna 323. 
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not be postel to him or that if it ia 
posted it is not a complaint at all. Oar 
attention has been invited to S. 200, 
^Criminal P. G , which provides that 
a Magistrate taking cognizance of an 
otfence on a complaint shall at once 
examine the complainant upon oath and 
reluco in writing the substance of his 
-examination 

Bat again that section requires the 
Magistrate to examine the complainant 
without delay after he has taken cogni- 
7 .ance of it, and does not prevent the 
Magistrate from calling upon the com- 
plainant to appear before him on a date 
to be fixed by him. 

Clause (a) dispenses with the necessity 
of exxmining the complainant on oath 
where the complaint is not being dealt 
with by the Magistrate taking cogni- 
jzance of the offence himself bub is be- 
ing transferred by him to another 
Magistrate. 

Clause (aa) likewise dispenses with 
the necessity of examining the com- 
plainant where the complaint is filed by a 
public officer, in his official capacity or 
where the complaint is filed by the Court. 

In both those instances it would ap- 
pear that it is not essential that the com- 
plaint should be presented in person by 
the complainant and the fact that it is 
not so presented, does not render it the 
less a complaint under the Code. 

A careful reading of that section there- 
fore points rather to the conclusion that 
for the purpose of vesting the Magistrate 
with jurisdiction to take cognizance of a 
case on a complaint made to him it is 
loot essential that such complaint should 
Ibo presented to him by the complainant 
jpersonally. Kettar Mohan Mitter v 
l^^mperor (6) and Chote Maharaj v. 
Smperor (7) are cases where more letters 
addressed to a Magistrate which com- 
plied with the ingredients of S. 4, Cl. 
(b) were held to he complaints. 

The petition in the present case not 
only falls within the definition of that 
section hut is headed and duly stamped 
as such. In my opinion it was intended 
to be filed as a complaint and no suffi- 
cient grounds have been shown to us 
that it should not be treated as such. 

The fact that the Sub-Divisional 
Magistrate took no action on it until 

(6) [1913] 17 0. W. N. 440=10 I. iC. 412=14 
Cr. L. J. 76. 

(7) A. 1. K. 1025 Oadh 144=28 O. C. 83. 


after lihe filing of the present case by 
the police or the farther fact that the 
accused has shown no anxiety to proceed 
with his complaint in Court, were in 
my opinion equally insufficient to vest 
the Magistrate before whom the present 
complaint was filed with jurisdiction to 
proceed with it after he bad been ap- 
prised of the fact that the accused had 
made a complaint to the ' Sub-Divisional 
Magistrate on the same facts as disclosed 
by him, in his petition to the police. 

Section 195 (l) (b) reads as follows : 

*'No Court shall caka cognizance of any 
offence puniBhablo under any of the following 
sections of the same Code namely Sa. 193, 194, 
195, 196, 199, 200, 205, 209, 207, 208, 209, 210, 
211 and 229 when such offence is alleged to 
have been committed in or in relation to any 
proceedings in any (Jourt except on the com- 
plaint in writing or such Court or some other 
Court to which such Court is subordinate." 

It requires the complaint of the Court 
not only in respect of certain offence 
committed in the proceedings in the 
Court bub in relation bj aiiv’ proceedings 
m the Court 

Tho expression “in relation to anyj 
proceedings" is very general and is wide' 
enough to cover a proceeding in contem- 
plation before a criminal Court though 
the proceedings may not have commenced 
when the offence was committed: cf. Tn 
re Vasudev Ramchandra Jo^hz (B). 

Where a person is pub on his trial 
under S 211, L. P G. in respect of an 
alleged false accusation by him against 
another it is a question of fact bo be de- 
cided in the particular circumstances of 
that case whether that jiersoQ made such 
false accusation in contemplation of pro- 
ceedings which he intended to take in a 
Court or not. Where tho accused has 
made a false accusation at the same time 
in.two documents one a ijetibion addressed 
to the Assistant Superintendent of Polios 
and the other a complaint posted to a 
criminal Court it may be fairly presumed 
that he did so with the object of moving 
the criminal Court to take proceedings. 
The offence committed by him, therefore, 
falls within the purview of the -expres- 
sion “in relation to criminal proceed- 
ings" within the meaning of the above 
section. 

The cases referred to by the learned 
pleader for the^ accused, all lay down that 
where a fialse information given to the 
police was followed by a complaint to 
t he Magistrate on the same facts and the 

(0) A. 1. R. 1923 Bom. 105. 
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same charge .bhe saaotioa of such lifbigis- 
trate under bhe old S. 195 and a com- 
plaint in wribing by such Magisbrabe 
under bhe presenb amended secbiDn was 
essenbial. Ib has also been held bhab it 
was immaberial whebher bhe complaint 
subsequently presented by the accused 
had been actually proceeded with or nob: 
see Shaikh Mahomed Yassin v. King 
Emperor (4). 

Our attention has not been drawn to 
anything in S. 195 (1) (b), Criminal P.C , 
to suggest that ib has no application to 
s, case where the Magistrate has not 
proceeded with the complaint before 
him whether it be suo motu or on ac- 
count of the indillerence of the com- 
plainant in prosecuting his complaint, 
and I am not prepared to interpolate 
into this clause a condition precedent 
that it is not to come into operation 
unless the Magistrate has proceeded with 
the complaint before him and that if he 
has not done so for any reason whatever 
this clause shall not come into 
operation. 

I think that as soon as the police 
olhcer in charge of the present case came 
to know that a complaint had been filed 
in respect of the same alleged false 
charge before the Sub-Divisional Magis- 
trate ib was his duty bo have moved the 
learned Magistrate to hie a complaint on 
behalf of the Court and on that being 
done he should have allowed his own 
complaint to be dropped. 

In my opinion the whole trial is bad 
and the conviction and sentence of the 
accused cannot be maintained 

As this appeal succeeds on a techni- 
cal ground I would leave it open to the 
learned Sub-Divisional Magistrate to 
file a complaint in respect of the same 
olfence if he thinks it desirable specially 
in view of the serious allegations made 
by the accused against persons who are 
alleged to be respectable. Before doing 
BO, he will no doubt atford an oppor- 
tunity to bhe accused of being heard 

Percival, J C — I concur 

r. R./n K. Appeal allowed. 

A. I. R. 1929 Sind 135 

Wild. J. 0. 

Official Receiver — Applicant, 
v. 

Jankibai — Opponent. 

Misc. Appl. No. 381 of 1927, Deeided 
on 8th December 1928. 


Provincial Iniolvency Act (1020), S. 4 — 
Scope of proceeding! under S. 4. 

Prooeodinga uadet S. 4 aro not leatrioted to 
tha decision of the title and property within 
the territorial jurisdiction of the Court. 

[P 135 C 2] 

Khanchand Oopaldas — for Applicant. 

Keioalram Jethanand — for Opponent. 

Order . — This is an application under 
S. 4, Provincial Insolvency Act, by the 
Official Beceiver in whom the property 
of certain insolvents vests for a declara- 
tion that a house at Amritsar in the 
Punjab is the property of the insolvents 
The insolvents raise the objection that 
the Court has no jurisdiction to enter- 
tain the application and that if it has 
jurisdiction it should not entertain it. It 
is argued that under S. 5 of the Act, the 
Courts have the same powers under the 
Act, as they have under the Civil Pro- 
cedure Code and as this Court has no ter- 
ritorial jurisdiction at Amritsar the only 
Court which would have jurisdiction 
under Art. 16 (d), Civil P. C. would be 
bhe Amritsar Court. S. 5 is, however, 
stated to be subject to the other provi- 
sions of the Provincial Insolveacy Act, 
and clearly the provisions as to the place 
of suing in the Civil Procedure Code do 
nob apply bo proceeJings under the Pro- 
vincial Insolvency Act, as S. 11 which 
gives the Court its jurisdiction in insol- 
veacy matters is not at all in accordance 
with those provisions. Moreover the 
whole of bhe insolvent’s property whe- 
ther within or without the territorial 
jurisdiction of the Court vests under 
S. 28 (2) m the Court or its Receiver. 
Proceedings under S. 4 are, therefore, not 
restricted to the decision of the title and 
property within the territorial jurisdic- 
tion of the Court and the Court in the 
present case has jurisdiction It is argued 
bhab the matter cannot properly be decid- 
ed in this Court on evidence taken on 
commission but the inconvenience, if any, 
will be the same for both parties. More- 
over, to lefer the Official Beceiver bo a 
suit would mean a groat delay and Would 
be UQjust to the creditors. The applica- 
tion, is, therefore, entertained and the 
commission should now issue. 

P.N /r.k. Application entertainedB 
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A I. 1929 Sind 136 

Rupchand a. j. C 

Ehatijanbai — Applicant. 

V. 

Nur AZa/iowci— Opponent. 

Judicial Miso Case No. 415 of 1927, 
Decided on ist March 1929. 

3fc (a) Limitalion AcL Art. 177 — Art. 177 
doei not apply to forma pauperis enquiry — 
Civil P. C , O. 33. 

All application for bringing on tho record 
the legal representative of a deceased oppo- 
nent in an application for permiEsiou to sue m 
forma paupiris is nob governed by the provi- 
sions ot Art. 177 7 Bom, 373, Ri?l. [P 13j C 1] 

^ (b) Civil P. C , O 33, R. 9 (a) and 
S 141 — Pauper purposely delaying to 
bring legal representative of deceased op- 
ponent on record within reasonable time — 
Application can be rejected under O. 33, 

R. 9 (a) read with S. 141 or under S. 151 

If tho pauper purpoaoly delays in bringing 
tho leg.al representatives of tho deceased 
opponont on th^ record within a reasonable 
time it 13 within the discretion of the Court 
to punish him by rejecting his application 
Gitbor under the provisions of O 33, R 9 (a) 
road with S. liL treating his failure to bring 
tho legal representatives on the record within 
tho time allowed by the Court as voxations 
or improper conduct ou hia part in the course 
of the proceedings or under the provisioiia of 

S. 151 aa an abuse of the proce'is of the Court. 

[P 136 C 2] 

Judgment ~ I think the learaed 
Second Registrar was right in holding 
that an application for bringing on the 
record tho legal representatives of a 
deceased opponent in an applioation for 
permission to sue in forma pauperis is 
not governed by the provisions of 
Art- 177, Lim. Aot Before the Court 
grants permission to the applicant to 
Me a suit in forma pauperis, there is 
no suit before tho Court, aud before tho 
application to sue in forma pauperis is 
granted, there is no plainbitf and no de- 
fendant The parties to the application 
are referred bo as the applicant and the 
opponent. On the very face of it 0. 22, 
Civil P. C., deals with applications to 
bring on record the legal representatives 
of parties to a suit dying during the 
pendency of the suit, and therefore, 
reading the provisions of O. 22, Civil 
P. C., with those of Art. 177, Lim. Aot, 
there can be no doubt that that article 
applies to suits, and that this is so is 
also abundantly clear from the provi- 
sions of O 22, R 4, Civil P. C , which 
provides the penalty for such non- 
joinder as the abatement of the suit 
There being no suit before the Court 
there oould be no abatement. Mr. 
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Jamiatrai has contended that S. 14L 
makes the provisions of the Coda appli- 
cable to applications which are not suits 
and that 0. 22, Civil P. C., and Art. 177 
Lim. Aot, should, therefore, apply to 
applications to sue in forma pauperis 
But all that is said in S 141 is that the< 
procedure provided in the Code in re- 
gard to suits shall be followed as far as 
it can be made applicable in all proceed- 
ings ill any Court of civil jurisdic- 
tion Therefore, though no doubt the- 
procedure laid down in 0. 22, Civil 
P. C requiring a plainbitf to bring on 
the record the legil representatives of a 
deceased defendant may apply to ap- 
plications which are not suits, it does 
nob follow therefrom that the penilties 
provided in O. 22, R 4, Civil P. G or 
the period of limitation prescribed for 
making applications under 0. 22, Civil 
P. C. can without any express provision 
in that behalf, be said bo apply to ap- 
plications which are nob suits In 
Janardhan Vitlial v Anant Mahadev 
(l) a somewhat similar plea under 
Art, 171-B, Sch. 2, Act 15 of 1877 cor- 
responding to Art 177, present Limita- 
tion Act, was held nob to capply bo a 
forma pauperis inquiry It has been 
suggested that in the absence of .a penalty 
being imposed on a pauper, it would he- 
open to him bo delay bringing the legal 
representatives of a deceased opponent 
on the record for an ultimated time to 
the serious prejudice of the respondent. 
1 do not think the Court is so powerless. 
If the pauper purposely delays in bring- 
ing the legal representatives of the 
deceased opponent on the recjrd within 
a reasonable time, it is always within 
the discretion of the Court to puuisb 
him by rejecting his application either 
under the provisions of O 33, R, 9 
Cl. (a), Civil P. C. read with S. 141, 
Civil P. C., treating his failure to bring 
the legal representatives on the record 
within the time allowed by the Court 
as vexatious or improper conduct oc 
his part in the course of the proceedings 
or under the provisions of S 151, Civil 
P. G. as an abuse of the process of the 
Court I therefore, see no reason to 
interfere with the order of the learned 
Second Registrar and hold that the ap- 
plicant do pay costs of this hearing. 

p.n./r.K Reference answered. 

(Ij [1903J 7 Bom. 373. ' 
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A. 1! R. 1929 Sind 137 refusing to grant bail. A revision appli- 


Pbrcival, J. 0. AND Barlee, a. J. C- 
Emperor 

V. 

Wahdino and others — Opponents. 

Criminal Ravn. Appln. No. 37 of 1929, 
Decided on 19th March 1929, against 
•order of Sess. Judge, Larkana. 

(a) Criminal P. C , S. 497 — Accused per- 
sons committed for non-bailable offence to 
the Sessions Court for trial on prime facie 
case being made out — Trial adjourned sine 
die, closely connected case being tried by 
Committing Magistrate — Bail granted — No 
urgency — Orders from Government not ob- 
tained for remanding accused to jail though 
there was time to do so — High Court would 
not interfere in revision.” 

Where aa c\ppliG>ition for IkiiI was granted 
by the Seaaiona Judge on the ground of delay 
in trial owing to aubaequent cloaely connected 
case being tried by the Committing Magis- 
trate, and the offence under which the accused 
wore tried was non-bailablo, in which a prima 
fame ease made out and the trial was ad- 
journed aine die at the request of prosecution. 

Held that though the delay was uot due 
to prosecution and the case was not one in 
which bail should have been granted bub as 
lb was not a case of urgency the High Court 
would uot intorfero in revision as there were 
no orders or application from the Oovarurnonb 
in this respect for obtaining which there was 
flulBoieat time foe the prosecution 1 S. L. It. 
40, Rel. on. [P 138 G 2] 

(b) Criminal P. C , S. 209 — Duties of 
Magistrate — Lengthy cross-examination 
-should not be allowed in committal proceed- 
ings as Magistrate has to find only whether 
<a prima facie case is made out or not 

Where in committal proceedings the trial 
was being unduly delayed by long cross-exa- 
mination, the Magistrate was uot justifiad 
in allowing long oroas-oxamination of wit- 
neasea aa ha had only to find whether there 
was a prima facie case for committing to the 
Besaions or not. [P 139 C 1, 2] 

G M. Lobo — for the Crown. 

T. G Elphinston — for Opponent 

Percival, J C. — This ia a revision 
application by the Publio Prosecutor for 
Sind asking this Court to revise the order 
of the learned Sessions Judge, Larkana, 
granting bail to certain persons who have 
been committed for trial to the Sessions 
Court of Larakana under S. 366, I P. C 

The facta as regards bail are briefly 
that these accused, eight persona in all, 
were committed for trial to the Sessions 
Court under S 366 The bail application 
originally came before the Sessions Judge 
of Larkana (Mr. Dialmal Doulatram) on 
2Qth October 1928, and he passed an order 
1929 B/18 


cation was then made to this Court which 
was summarily dismissed. The sessions 
case, in which these men were concerned, 
however, was delayed owing to the fact 
that a subsequent connected case was 
brought under Ss. 302, 368 and other 
sections against Wahidbux Bhutto and 
other persons. The persons concerned in 
the present application are servants of 
Wahidbux Bhutto, who is a big zamiudar 
and an M. L. A Suhsecjuently an- 
other application was made to the learned 
Sessions Judge of Larkana, who is now 
Mr Master, and he also rejected the ap- 
plication on 25th January 1929 A fur- 
ther application was again made to Mr. 
Master, and finally in his order dated 
23rd February 1929 the learned Sessions 
Judge released those persons on bail, on 
the ground of the delay which was occur- 
ring before the Sessions case against the 
present applicants could be taken up in 
the Sessions Court. 

Tlio learned Public Prosecutor has ap- 
plied to this Court on the ground chiefly 
that the delay in the case is not due to 
the Crown, and that, if those accused are 
allowed to remain on bail, the witnesses 
will be kampored with ; para 7 of his ap- 
plication runs as follows 

“Tht^t fcha laarnod Judge’s order is utterly 
and entirely unjuatifiod, and is causing and 
will continue to cause grave prejudice to the 
Crown and is calculated to defeat the ends of 
justice. The opponents are the servants of 
Wadoro Wahidbux Rhutto, who la himself 
along with others being prosecuted for olleucea 
under Sa. 3(j8, 302, etc,, I, F, 0. The opponents 
and their master have used and are continu- 
ing to use every effort to tamper with the wit- 
nesses, both in the above case and in the case 
now ponding before the Special Magistrate, 
Larkana." 

Now, after hearing the learned Publio 
Prosecutor and the learned counsel for 
the accused, I must say, speaking for my- 
self, I should nob have passed the order 
passed by the learned Sessions Judge on 
23rd February 1929 It seems to me that 
the order passed by Mr. Dialmal Doiilat- 
ram on 20th October 192H so well ex- 
plains the position that it is desirable 
simply to quote it as showing the reasons 
against the grant of bail. He said in his 
judgment as follows : 

“Thia IS hardly the stage and it is not 
the praotiOQ of this Court to deal with the 
merits of the case at this stage. When, how- 
ever, the best arguments of the applicants 
rest upon a consideration of the merits, soma 
remarks appear unavoidable. The learned 
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Magisbrabo his given reasons that a prima 
facie case was made out against the accused 
so that they bo tried bofore this Court. I 
agree with the conclusion of the learned 
Magistrate. That the accused are closely con- 
uacjod with WaHidbux Bhutto cannot be 
denied. The accused themselves have men- 
tioned in their statements how they are con- 
nected with him. That ho is an influon- 
tial zamindar and an M. L. A , also cannot 
be denied. The complaint made is that 
the evidence has boon tempered with. 1 
am of opinion that tlio complaint of the 
learned A P P appeirs justified. To en- 
large the accused on bail would be to en- 
courage further tampering and consoquont 
failure of jiistiro. it is obvious that the 
woman has not yob been produced. The of- 
fence charged is a non-bailabla one and al- 
though this Court has couaiderabla discretion 
to enlarge ou bail persons accused of such 
ofieiices in the circumstancas of this case, 
discretion will be wisely exercised by refusing 
the bail.” 

Now thab order very soibiafacfcorily dis- 
poses cf the whole question, except as 
regLirds delay occurring in the other case 
which is proceeding against Wahid bux 
and others. And as regards that case 
the main argument advanced by the 
learned Public Prosecutor is that the 
delay is primarily due to the accused 
themselves aud not to the Public Prose- 
cutor. After hearing the Public Prosecutor 
and the learned counsel on the other side 
1 am disposed to agree with the learned 
Public Prosecutor on this point. How- 
ever, at the same time wo have to re- 
member that this matter has now come 
before us in revision While therefore 
one may not accept the view taken by 
the learned Sessions Judge and prefer 
the view taken by his predecessor Mr. 
Dialmal, still it is a different question 
when wo have to decide whether to re- 
mand these accused person to jail, when 
tliey have been already enlarged on bail. 
1 do nob accept the contention of the 
learned oounaol for the accused that this 
Court should not interfere in bail appli- 
cations of this nature except on an 
application by Government, because 
such cases can be distinguished from 
cases in which there is no urgency, 
and in which it is desirable that the 
order of Government should be obtained. 
For instance one of the cases cited was 
one in which a District Magistrate pro- 
posed that certain words used by a Ses- 
sions Judge in his judgment should be 
expunged Now in a case of this character 
there is no urgency. It is right therefore 
for the Court iu such a case to take aotiou 


only on a reference by Governmen!:. But 
in bail applications the position is dif- 
ferent. At the same time it is desirable 
for the Public Prosecutor to apply for 
the orders of Government in cases in 
which there is sufficient time to do so- 
la this instance there was time for the 
learned Public Prosecutor to obtain the 
order from Government, and it does not 
appear from the record that Govern- 
iBent themselves have displayed any 
special desire for the accused to be re- 
remanded to prison. We know only that 
the application is "that under instructions 
from the District Magistrate, Larkana " 
There is also another slight difficulty 
in this case, namely that the delay that 
is occurring is in the case against Wahid- 
bux Bhutto and others. So, assuming 
that Wahidbux Bhutto and other accused 
are unduly delaying the case against 
them, still it cannot bo shown directly 
that the present accused are responsible 
for that delay. 

Accordingly, though 1 do not agree 
myself with the view taken by the 
learned Sessions Judge and prefer the 
view taken by his predecessor, still, in 
the circumstances of the present case, it 
is not desirable to interfere with hia 
order at present. It will be open to the 
learned Public Prosecutor, if he wishes 
to do so, to take the orders of Govern- 
ment, to apply to this Court again, not 
only in respect of the present accused 
but also in respect of Wahidbux in the 
othar case, as Wahidbux is on bail in 
that case. 

One remark is made by the learned 
Sessions Judge in his judgment, which, 
I think also should be mentioned, 
as I do not agree with it. His obser- 
vation is : 

"Beaidea tho oonaideratioas of tha caaas 
cited by Mr. Lobo will not apply to tha praa- 
ont oaaa whan the Sesaiona case haa been ad- 
journed Bine die at the requeat of the proaecu- 
tiou and when it is nob known when it will 
bo eventually taken up by this Court, and 
when there is an intenae desire on the part of 
the proaeoution to lock up the applioanta aa 
undei-trial prisonera for an indefinite period." 

Now it seems to me that that remark 
is hardly justified. The aooused have 
been committed to the Sessions for trial 
for an offence punishable under .8. 366, 

I P. G., a nonbailable offence, and I am 
of opinion that it is the clear duty of the 
Public Prosecutor to ask that they should 
be kept in prison . ualess there are special 
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Reasons why they should be released on 
bail. 1 think it would have a very bad 
effect, if the view is adopted that, be- 
cause an accused person delays the trial 
of the case against him, therefore there 
is reason for him to be released on bail 

However, having regard to all the 
facts of this case, as indicated above, I 
think it is not desirable to interfere at 
present with the order of the learned 
Sessions Judge. 

In the course of the argument in this 
case, however, the learned Public Pro- 
secutor also drew attention to the delay 
which was taking place in the case 
against Wahidbux Bhutto, which, as 
indicated above, is closely connected with 
the present case. The learned counsel 
for the accused in this case argued that 
no reference should be made to that case, 
because the accused are not before us I, 
however, do nob agree with his suggestion. 
The two cases are closely connected, and 
it is on account of the delay which is 
occurring in the other case that the 
learned Sessions Judge enlarged the 
accused in the present case. So it is 
necessary for the purpose of the present 
application to consider whether those 
proceedings are being unduly protracted. 
Now the learned Public Prosecutor in the 
course of his arguments obseiwed that : 

“The committal procoodingB in that case are 
being protracted beyond all limit. Witness 
Ex, 34 examination-in-chief 1521ineB, the cross- 
examination begins at about lino 165 and ex- 
tends up to line 770, witness Ex. 37 exami- 
nation in chief i.s 260 lines, cross examination 
goes on to line 1120. The Mukhtiarkar of 
Tatta was called as a formal witness. Exami- 
nation in chief is 139 lines, his oross-exami 
nation goes on to line 630. etc.” 

Now I do not wish to express any 
opinion on the question whether the 
Magistrate should or should not commit 
that case to the Sessions That is a dif- 
ferent matter and is not before us. But 
it seems to me that it is only right and 
proper to make a few observations re- 
garding the oross-examination of witnes- 
ses iu that case, which, as indicated above, 
is intimately connected with the appli- 
cation which is now before us Now I 
have had considerable experience as a 
Sessions Judge in the Presidency proper, 
and I never came across a case in which 
there had been prolonged cross-examina- 
tion in the Committing Magistrate’s 
Court. It is hardly necessary to repeat, 
what is well known, namely, that the 
Magistrate do committal proceedings has 


only to find out whether there is a prima 
facie case for committing to the Sessions 
or whether there is no prima facie case. 
I am of opinion, that, for the purpose of 
finding whether there ts a prima facie 
case or not, it is not necessary to extend 
the cross examination of a witness to 750 
lines or so. It appears to be a speciality 
of Sind that committal proceedings are 
treated almost as a regular trial, and the 
proceedings arc very greatly protracted 
It seems to me that this long cross ex- 
amination of the witnesses in the com- 
mittal preceedings against Wahidbux 
cannot be justified. In the committal 
proceedings the Magistrate has simply 
to find whether there is a prima facie 
case for committal or not 1 think, 
therefore, that the learned Magistrate 
will be well advised to prevent any fur- 
ther cross-examination which will not 
help him in arriving at the simple deci- 
sion at which he has to arrive, namely 
whether there is a prima facie case for 
committal or not With these remarks, 
1 would dismiss the application 

Barlee, A J. C — I would reject this 
application for two reasons: firstly, 1 think 
that we must be careful not to weaken 
the rule laid down in the case of Emperor 
V. Shah Nawaz Bachal (1), that when a 
District Magistrate is dissatisfied with 
an order made by the Court of Sessions, 
his proper course is to communicate with 
the Local Government so that the High 
Court may be moved in the regular way. 
It is true that in exceptional circum- 
stances, we have power to iufcerfere what- 
ever the source of our information, and 
at first, when I saw the papers of this 
case I thought that this was perhaps a 
case where interference would be justified 
Bail matters are often urgent and irrepar- 
able damage may be caused to the public 
interests by an ill advised order of release. 
But, on looking into the facts, I am not 
convinced of the urgency of the matter 
The order complained of was made on 
23rd February and it does nob appear to 
me that any particular effort has been 
made to treat the case as urgent Fur- 
ther the accused have been at large for 
four weeks and I think no real damage is 
likely to occur at this stage if the ac- 
cused are not locked up again They have 
bad time to approach the prosecution 
witnesses ; and in any case, whether 
they are in prison or free, the defence 
(1) [1907] 1 8. L. R. 40. 



140 Sini 


Nenomal V Ohandomal (Rupchand, A. J. 0.) 1929 


will have no difficultly in tampering with 
the witnesses if they are open to influence. 
It does not appear, then, that the help of 
this Court is so urgently required as to 
justify departurli from the ordinary rule. 

My second and principal reason is that 
it seems to me inequitable to insist on 
locking up these accused while the man, 
who is said to be their leader, and who is 
accused of a much more serious offence is 
on bail. It is true that a prima facie case 
has been made out against these accused 
while WahiiJbux is still before the Com- 
mitting Magistrate, But this is scarcely 
a ground for a distinction between the 
cases, as the law permits and even directs 
the arrest of persons accused of serious 
crime save in exceptional circumstances, 
and does not wait for a prima facie case 
to be made. I find it hard to distinguish 
against the agents in favour of the prin- 
cipal and I feel that it would be inequit- 
able to trocat them differently. It cannot 
be that they are more likely to tamper 
with evidence and the only possible 
ground for distinction which I can think 
is that they may, but he Ctannot possibly, 
disappear But this is not a reason put 
forward by the learned Public Prose- 
cutor. I would say, however, that whilst 
I can And no reason for making this case 
an exception to the rule in Shah Nawaz 
Wd. Bachal I do not wish it to be under- 
stood that I agree with the order of the 
learned Sessions Judge. This case and 
its companion case against Wahidbux 
Bhutto are very important from a public 
poin^ of view, and it must be recognized 
that the police have had to contend with 
very great difficulties. In such circum- 
stances Magistrates and Sessions Judges 
should recognize difficulties of prosecu- 
tion and should avoid, if possible, adding 
to them I therefore agree with the 
order proposed by the learned Judicial 
Commissioner 

M.N./r.k. Application dimissed. 
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Bupchand, a. J. C 
Nenomnl Jiamal — Plaintiff. 

V. 

Chandumal Assanmal and others — 
Defendants. 

Suit No. 790 of 1927, Decided on 26th 
February 1929. 


4^ (a) Limitation Act, Art. 116 Mort- 
gagor promiiing to pay intereit every montki 
— Mortgage-deed providing that on failure* 
to pay luch intereit mortgagor ihall pay 
principal and intereit before expiry of mort, 
gage period whenever mortgagee would 
demand — Cauie of action ariiei from de- 
fault to pay monthly interest and not at ex- 
piry of mortgage period — Limitation Act 
Art. 75. 

Where in a mortgage-deed the mortgagor 
promisee to pay interest at the end of every 
month and the deed further provides that in 
case of default to pay such interest, the mort- 
gagor shall return the principal as well as 
interest before the expiry of the mortgage 
period, whenever the creditor would demand 
the same, the cause of action arises on the 
day on which default in paying monthly in- 
terest is^mada and time runs from that day 
and not whan the mortgage period expires: 
A. I. R. 1927 Sind 151, not Appr.) 9 S. fj. 

90, ExpL, 1 S. L R. 252; 8 S. L. R. 63, 37 All, 
400 A. J R. 1921 All. 296, A. I. R. 

1923 All. 1 {F.B ); A. I. R. 1925 All. 499,24 Cal. 
231; A. I. R. 1926 Cal. 739; Hemp v. Girland’, 
(1842) 4 Q. B, 519, Reeves v. Butcher, (1891^ 
2 Q B. D. 509. Rel. on, 39 Mad. 991, A. I. R. 
1920 Mad IGO, nut Fall ; A. I. R. 1928 21/nd. 
705, Appr. [P 144 C 2] 

(b) Limitation Act —Interpretation. 

There is no warrant for importing into the- 

Limitation Act the provisions of a special 
English statute of limitation such as Ss. 3 and 

4, Real Property Liiu. Act, 1833 [P 143 C 2] 

(c) Limitation Act, Art. 75 — Mere laches- 
on mortgagee’i part in initituting suit is not 
proof of waiver — Transfer of Property Act, 

5. 112. 

Mere laches on the part of the mortgagee 
in nob selling the mortgaged property or 
instituting a suit for the recovery of the 
amount duo to him within the ponod of limi- 
tation, 13 not tantamount of waiver and tho* 
mortgagee has to prove express waiver 5 C#2. 
97, Full. [P 144 C 2] 

Tulsidas Avimamual — for Plaintiff. 

O. A. Kikla — for Defendants. 
Judgment. — The only plea raised in 
this suit is one of limitation. The* 
mortgage bond executed by defendants L 
to 6 in favour of'one Amanmal is dated 
6th May 1920 It provides inter alia as- 
follows: 

" (We have) settled the interesh thereof 
i. e. Rs. 100 at the rate of one rupee per cent 
per month. We shall pay this interest 

monthly and return the principal' 

amount in 12 months' time If we 

continue to pay the interest punctually as 
agreed upon then the creditor will remit us 
four annas per cent, per month, out of the 
Interest. But if we fail to pay it at the' 
stipulated time, then the creditor is not 
bound to give us any discount nor shall we 
claim it. If, however, we do, then such 
claim on our part is and will remain voidi 
and ineffectual and we shall return the prin- 
cipal and Interest amount before the expiry 
of 12 months whenever the creditor above- 
named will demand the aama.^’ 
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May 1921, Amanmal assigned his rights 
in the mortgage-deed to one Jiamal. 
Jiamal is dead, and his son is the plain- 
tiff. He has sold the property in ex- 
ercise of the express power of sale given 
to the mortgagee under the deed of mort- 
gage, and has now hied this suit for 
recovery of the deficit resulting there- 
from, but has limited his claim to a sum 
of Bs 5A)00 only. Defendants 2 to 6 
have been given up as they have been 
adjudicated as insolvents. 

The defence of defendant 1, who is the 
only defendant on the record is that as 
there was a failure to pay interest in the 
very first month, the whole amount be- 
came payable at once, and that therefore 
under Arts. 65, 66, 69 and BO, whichever 
Article may be applicable, read with 
S 116, Lim, Act, this suit should 
have been brought within six years 
of the date on which the amount 
became payable under the mortgage 
bond, that is to say, on or about 21st 
June 1926, and as the plaint is dated 
5th May 1927, the plaintiff’s claim is 
barred by limitation. Mr Tulsidas baa 
relied upon the case of the Official Re- 
ceiver V. Hussain Lai Mahomed (l) in 
support of his contention that notwith- 
standing such failure to pay interest the 
period of limitation commenced to run 
from the expiry of 12 months when the 
amount was made repayable. In that 
case the mortgage-deed inter alia pro- 
vided as follows. 

" I shall repay the principal amount within 
two years and the creditor shall receive the 
same when 1 do so ... . Bub if I fail to 
pay the fixed interest in any mouth punctu- 
ally at the stipulated time as above, then 
there will be a breach of this promise, and in 
that event I shall pay back all the money 
together with interest in respect of which de- 
fault is made when he demands even before 
the expiry of the above period.” 

My learned brother Lobo who tried 
that case held on the evidence that in- 
terest had been paid up to a certain date, 
that such payment revived limitation 
under S. 20, Lim. Act, and that the suit 
was therefore within time. He, however, 
made certain obiter dicta which are in 
favour of the plaintiff. With all res- 
pect I am not prepared to agree with the 
view taken by him. The learned Judge 
seems to have proceeded upon certain 
passages appearing in the judgments of 

(1) A. I. B. 1927 Sind 151. 


case of Vishindas Vadhuram v. Hotomal 
Ditomal (2) but in my opinion those 
passages have no application and that 
case as also the priqj: rulings of this 
Court on which it proceeded support the 
contrary view. 

The earliest reported case is that of 
Jethanand v Lalamal (3). That was a 
case of an instalment decree which 
provided; 

" If the defendant fails to pay any instal- 
ment, then he aball pay the whole balance 
at once .... But it shall bo optional to 
the plaintii! to recover the entire amount at 
once nr by instalments if there is default m 
payment of any instalment.” 

Crouch, A J. C., in delivering the judg- 
ment of the Bench said; 

" Mr. Bupohand contends that the cases 
relied on by the lower Court do not cover 
the case where a creditor has a clear option 
given him by the decree. But as pointed out 
in Jadahehandra Baksh v. Bhairab Chand- 
rai Chuclcerbutty (4), no distinction can be 
drawn between a case in which it is provi- 
ded that on under payment of an instalment 
the whole amount shall become duo and in 
which it is provided that on non-payment 
of an instalment the whole amount may 
be claimed. The proviso being for the bene- 
fit of the creditor the presumption is that he 
does not waive it, and the defendant may 
well consider the whole amount to bo duo 
from the time the oreditor has a right to 
enforce it' see Hemp v. Garland cited in 
Sitab Chand Nahar v. Hyder Malla (.5).” 

In Eimatrai v. Wadero Sher Maho- 
med (6), the instalment mortgage bond 
in suit contained a clause in the follow- 
ing words: 

” If I make any default I will be liable to 
pay the remaining amount at once and even 
then it will be in the power of the mortgagee 
to let the money remain with me or not.” 

It was contended before the Court 
that the last words "even then it will 
be in the power &o.” amounted to an 
independent contract for the recovery 
of the instalments as previously pro- 
vided in addition to the optional con- 
tract for the payment of the whola 
amount in default of payment of the in- 
stalment. This contention was nega- 
tived on the ground that clear words 
would be necessary to establish such a 
contract and it was held that the date 
of default in payment of the instalment 
was the starting point of limitation 
under 8. 75, and that mere abstinence 

(а) [1915] 9 3. L. B. 90=31 I. 0. 479. 

(3) [1907] 1 a. L. B. 352. 

(4) [1904] 31 Oal. 297. 

(5) [1897] 24 Oal. 281=il C. W. N. 229. 

(б) [1914] 8 8. L. B. 63=26 1. 0. 938. 
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on the part of the creditor not to sne 
was not proof of waiver so as to affect 
limitation. In Vtshindas v. Hotomal 
(2) the agreement provided as follows: 

" The agTOoment ja that within 12 montha 
from thia day we shall repay the principal 
amount to the lender. Interest on the above 
sum IB fixed at the rate of eight annas per 
mensem from today .... If wc fail to pay 
interest in any month, then we shall pay the 
creditor two months’ interest together. Should 
we fail to pay the principal sum on due date 
as stipulated above, or monthly interest, or 
two months’ interest together to the creditor 
then in that case the creditor aforesaid is at 
liberty to file a suit immediately and to re- 
cover the whole of the above amount with 
interest at the rate of one per cent per men- 
sem until satisfaction. ” 

The learned Judges held that time 
began to run when the default was made 
in the payment of interest, and that the 
•clause which gave the creditor liberty to 
file a suit in no way affected the question 
Pratt, J. C pointed out that if the stipu- 
lation as to default were so worded that 
it does not come into operation unless 
and until the obligee elects to enforce it, 
then there is, as pointed out in Kimatrai 
V Waderao S her Mahomed {6) an alter- 
native contract But the phrases " is at 
liberty to file a suit for the whole 
^mouut ” and the like do not impose any 
election. They merely imply that the 
whole amount is payable on demand and 
no distinction can be drawn between the 
phrases " may be sued ” and " shall be- 
come due ” Grouch, A, J. G. said : 

" It matters not by what form of words the 
Tight to immediate payment of the principal 
in default of payment of an instalment, or of 
interest, is conferred. Every creditor has an 
option to file a suit and within certain limits 
to select his own time for filing it. The test 
whether or not the period of limitation begins 
to run is has the payee or obligee a right to 
file a suit forthwith for the principal remain- 
ing due if he so chooses 7 " 

It is no doubt true that the learned 
A. J G. further observed as follows : 

" It would of course be quite easy to draw a 
bond in such form that the creditor would not 
^et an immediate right to sue for the principal 
unless ho elected to do so ” 

and illustrated his observation by 
flaying ; 

“ Thus in the event of interest being in 
aiteaiB for two months the creditor shall be 
on liberty to serve on the debtor a written 
notice calling on the debtor to forthwith pay 
the whole prinoipal and Interest then due, 
and on snoh notice being served, the whole 
prinoipal and interest shall become due. ” 

Now there oan be no doubt that it is 
open to the parties to provide by their 


agreement that even in the event of 
failure by one of them to pay interest on 
the due dates, the principal amount shall 
not be payable at once until and unless 
something further is done on the nature 
of un exercise by the party who is not at 
default of his right to put an end to the 
contract and to call for the payment of 
money on such default. But there is no 
provision in the present case in that 
behalf, nor was there any in the case of 
Vtshindas Vadhuram v. Hotomal Dito- 
mal (2). 

The cases decided by this Court were 
governed by different articles of the 
Limitation Act. Jethanand v. Lai 
Mahomed (3) was a case of an instalment 
decree falling within Art 179 of the Act 
of 1877 corresponding to Art 182 of the 
present Act : Kimatrai v. Wadera Sher 
Mahomed (6) was a case of a mortgage- 
bond providing for payment of the amount 
due by instalments and governed by Art. 
132, Lim Act ■ V ishindas Vadhuram v. 
Hotomal (2) was again a case of a bond 
providing for payment of interest at cer- 
tain stated terms and making the whole 
payable on failure to pay interest and 
was treated as falling under Art. 65 or 
66 or 68. But in all these cases the 
same principle was applied for determin- 
ing the starting point of limitation 

The view taken by this Court seems to 
be in accordance with that taken by the 
Allahabad and Calcutta High Courts . cf. 
Gayadin v. Jhamanlal (7), Pancham 
v. Assar Hussain (8), both cases of instal- 
ment mortgage-bonds under Art. 132, 
Lim. Act : Shih Dayal v. Meherlan (9), 
(a case of a mortgage-bond providing for 
immediate payment of money on failure 
to pay interest and governed by Arts. 80 
and 116, Lim Act). 

Kanhai v. Amrit (lO) (a case of instal- 
ments under Art 75, Lim. Act). Sitah~ 
chand Nahar v. Hyder Malta (5), and 
Jagdeosing v Balgovind (11) (cases of 
mortgage-bond providing for payment of 
the amount on default of payment of 
interest regularly under Art. 132, Lim. 
Act). Ealicharan Boy v. Moheschander 
Ghosh (12) (an instalment decree under 
Art. 182, Lim Aot). 

(7) [1915] 37 All. 409=28 I.O. 910-13 A.L.J. 

510 (P.B.). 

(8) A.I.R. 1921 All. 296^43 All. 596. 

(9) A.I.R. 1923 All. I=i45 All. 27 iF.B.). 

(10) A.I.R. 1925 All. 499=47 All. 552. 

(11) [1909] 2 I.G. 653. 

(12) A.I.R. 1926 Cal. 789=53 Gal. 277. 
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The leaiding English case oa this point 
and which appears bo have been relied 
upon in most ol the above oases is that 
of Hemp V. Garland (13), where it is 
said : 

“ If he (bhe plaintiff) chose to wait till all 
the insbalments beoame due, no doubt ho 
might do BO ; but that which was optional oa 
the part of the plaiatid would not affect the 
right of the defendant, who might well con- 
sider the aohion as accruing from the time 
that the plaintiff had a right to maintain it. 
The Statute of Limitation runs from the time 
the plaintifi might have brought his action, 
unless he was subject to any of the disabilities 
specidod in the Statute. " 

This case was followed in Beeves v. 
Butoher (14), and is accepted as good law 
in England up to this day ; see Hals- 
bury’a Laws of England p. 94. 

The Madras High Court has taken a 
somewhat different view. InNaranav. 
Ammani Amma (15), the hypothecation 
bond sued upon provided that interest 
due on the amount of Bs. 200 at the rate 
of per cent, per annum should be paid 
on Ist November of every year commen- 
cing from Ist November 1889, and that 
the principal amount should be paid on 
lat November 1899, with interest due for 
the previous year ; and that in the event 
of default of the mortgagor in the pay- 
ment of interest in any year or of the 
principal on the dates specihed therein, 
the mortgagor should pay the principal 
sum together with interest at 12 per 
cent, per annum from the date of default 
till the date of payment without raising 
the plea of future instalments on the 
liability of the mortgaged property. 
There was default in payment of interest 
in 1896 and in subsequent years, and the 
suit was filed on 10th October 1922. It 
was held that the suit was not barred by 
limitation. Seshagiri Ayyar, J , said at 
p. 985 : 

“ lb is wall settled principle of Iciw that no 
one IS obliged to take advantage of a forfei- 
ture, S. 4, 3 & 4 Will. 4, Chap. 37. Thia rule 
has been applied to oases providing a right of 
entry on a forfeiture ; and it has been hold 
that the landlord should not be compelled to 
take advantage of the forfeiture olauae, so as 
to make limitation run against him, if he does 


(13) [1843] 4 Q.B. 519=7 Jur. 302=3 G. & D. 
402=12 L.J.Q.B. 134=02 R.R. 423=114 
E.R. 994. 

(14) [1891] 2 Q.B. 509=60 L.J.Q.B. 019=39 
W.R. 626=66 L.T. 329. 

(15) [1916] 39 Mad. 981=31 M.L.J. 065=4 
M.L.W. 77=35 I.C. 418=(1916) 2 M. 
W.N. 125. 
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not choose to avail himaelf of it . Astley v. 
Earl of Essex (16). 

In a later case, Sir George Jessel, M. B. 
who decided the case ]ust quoted used 
some very forcible language against the 
contention to accelerate limitation. In 
Governors of Magadalen Hospital v. 
Knotts (17) the learned Master of the 
Bolls says : 

“The mare atatemont of such a proposition 
was shocking to one’s intalleobual perception 
when one considered for what objects the 
Statute of Elizabeth was enacted." 

It was also pointel oat that a benefit 
secured to the creditor should not be 
availed of by the debtor when the for- 
mer does not want it No doubt, in 

Reeves v. Butcher (14) and Hemp v 
Garland (13) a different view was taken 
It is most probable that the 
language of Art. 75, Lim. Act, was 
borrowed from this judgment Banning 
on Limitation points out 

"that this decision does not consider the 
principle that no one ought to be forced to 
taka advantage of a forteiture. Whatever may 
be the effect of the learned Ohiof Justice’s 
view regarding the construction of Art. 75, 
Lim. Act, we see no reason for not giving the 
language of Art. 132 its plain and natural 
sigaidcanoe.’’ 

This case was followed in Velliappa 
Chettiar v. Venhatasuhbarayulu Naidu 
(18). With all respect, I can find no 
warrant for importing into the Limi- 
tation Act the provisions of Ss. 3 
and 4, Boal Property Lim. Act. 1833, 3 
and 4 Will. c. 27, which deal with a 
different set of circumstances. S 3 inter 
alia declares that ; 

"where a person claiming the land or rent 
(referred to therein) or the person through 
whom ho claims shall have bocomo entitled by 
reason of a forfeiture or breach of condition 
thou such right shall be deemed to have first 
occurred when such forfeiture was incurred 
or such condition was broken." 

Then follows S 4 which provides iu 
express terms that : 

"whore the advantage of forfeiture is not 
taken by the remainderman, than ho shall 
have a new right when his estate comes into 
possession." 

In Astley v. Earl of Essex (16), S. 4, 3 
and 4 Will, o. 27 was held to extend to 
forfeitures which operate to accelerate au 
estate under a conditional limitation as 
well as to forfeitures of which the heirs 
at law only can take advantage. This 

(16) [1074] 18 Esq. 290=22 W. R. 620=43 
L. J. Oh. 817=30 L. T. 485. 

(17) [1076] 5 Oh. D. 175. 

(18) A. 1. R. 1926 Mad. 160=49 Mad. 403. 
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case proceeded on the construction and 
underlying object of the section. 

I think it is a dangerous principle to 
follov7, to import into Limitation 
Act express provisioins contained in a 
V^ecial English Statute of Limitation 
relating to actions of real property which 
have no application oven in England to 
actions of a similar nature to that in 
suit, and more .so where S. 112, 
Transfer of property Act which deals 
with wai^rer of forefeiture contemplates 
certain overt acts being done by the 
lessor and not more laches as evidence of 
waiver. 

With regard to the case of Governors 
of Magdalen Hospital (17), it is sufficient 
to observe that the judgmont in that 
case was reversed by the Court of ap- 
peal President of the Governors of the 
Magdalen Hospital v. Knotts (19). The 
Tuling in Narha v Amma^ii Amma (15) 
docs not also appear to have found fav- 
our with Bamesam, J , in Mukyaprana 
Bhatta v. Kelu Namhiyar, A 1 R» 1928 
Mad. 705 at p. 707, where his Lordship 
has said : 

"... bub thero ia anobhnr group of cases 
whero without the use of such phrases, it 
was said the mortgagee has got an option to 
take advantage of the default clause. They 
are for example Narha v. Ammani Amma (15), 
and P. P. B. Kunjunna Nair v, Kunjunna 
Nair (20) (a case of ohit fund). These are in 
conflict with the decisions in Gaya Inn v. 
JhumanLal{l) and Sitab Ghajid v. Jlyder 
Malla (5). I am inclined to agree with the 
Allahabad a'nd Calautta deaision and dissent 
from the decisions of this Court 

If analyzed, the agreement in suit 
amounts to nothing more than this : that 
the mortgagee agrees with the mortgagor 
that he will not claim repayment of the 
amount advanced for a period of 12 
months provided the interest accruing 
due is paid every month. But if there 
is default in payment of suoh interest, 
the agreement is broken, and there is no 
obligation upon the mortgagee not to 
demand repayment of the money up to 
the expiry of the stipulated period, and 
the amount becomes payable on demand, 
and its payment may bo enforced at any 
time thereafter at the desire of the mort- 
gagee. As so stated, to me there appears 
to be no differonco between this agree- 
ment after a default has been made in 
the payment of interest and a promissory 

(19) [1079) 4 A. 0. 324. 

(20) [1911] 1 M. W. N. 79=3 I. C. 510=9 M, 
L. T. 36. 


note or other agreement to pay in the 
very first instance the amount on dem- 
and. There can be no doubt that in the 
case of an ordiniry agreement providing 
for payment on demand, time runs from 
the date of the agreement and not from 
the date of demand. Ipso facto where the 
condition on which the mortgagee has 
agreed to allow time, namely, the regu- 
lar payment of interest is broken the 
amount due becomes payable on demand 
and time runs from that date. It is not 
necessary for mo to develop this point 
further, as whatever may bo the view 
entertained by other High Courts, I am 
bound by the decisions of this Court 
given on its appellate side. 

I am not able to distinguish either the 
present case or the case of the Official 
Receiver v. Ilossam Lalmahomed (l) 
from that of Vishi7idas Wadhuram v, 
Hotomal Ditomal (2) and I hold that 
time commenced to run from the date of 
default. As the present case does not 
fall within the purview of Art. 75, Lim. 
Act, the question of waiver hardly 
arises. But even if that article were 
applied, thero was an obligation on the 
plaintiff to prove express waiver, and as 
said in Ghent Bash Shaha v. Kodam 
Mundul (21) waiver and laches are not 
convertible terras. Mere laches on the^ 
part of the mortgagee in not selling the 
mortgaged property or instituting a suit 
for the recovery of the amount due to 
him within the period of limitation is 
nob tantamount to waiver. 

In the course of evidence of Amanmal 
it transpired that he admitted having 
received interest for a number of months 
though such paymeut was not expressly 
pleaded as reviving limitation under S. 
20 of the Aot, I adjourned the hearing to 
today to enable Amanmal to inspect his 
books and to state what interest, if any, 
had been paid to him. I understand from 
Mr Tulsidas that the last date on which 
any interest was paid was 3rd and 4th 
January 1921. Assuming therefore that 
the cause of action arose on that date 
the plaintilf’s suit is statute barred hav- 
ing been filed six years and four months 
after that date. 

I accordingly dismiss this suit with 
costs 

S n./b.K. Suit dismissed. 


(21) [1080] 5 Cal. 97. 
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Bablee, J G., and Aston, A. J. C. 
Mir Ahmad Shah Sikandar Shah — 
Accused — Applicant. 

V. 

Emperor — Non- Applicant. 

Criminal Revn Appln. No. 73 of 1929, 
Decided on 26th June 1929, from an 
order of Judicial Commissioner, in 
Sessions Cara No 45 of 1928. 

(a) Criminal P. C , Si. 301 and 302 — Ver- 
dict of jury — Inference from verdict of “ not 
guilty ” is that offence of accused is not 
established. 

Tho ouly legibimatfl inference to ho drawn 
from a verdict of “ nob guilty " is that in the 
opinion of tho majority of the jury it is nob 
c&babliahed that the accused committed the 
olfonee with which he wag cliargoJ. T’ho 
verdict cannot bo construed in any other way. 

[P ll j C 2] 

^ (b) Criminal P. C., S. 3 08 —Entry that 
accused should not be retried amounts to 
acquittal — In order under S. 308 Judge can- 
not pass remarks implying guilt of accused. 

Section 309 provides that making entry to 
the effect that the accusud should nut be re- 
tried amounts to an acquittal. In an order 
under S. 308 tho Judge cannot pass remarks 
implying the guilt of the accused, Every 
accused is presumed to be lunocout until ho is 
btciotly proved to be guilty 

[P U-j C 2 , P 11(3 C IJ 

Nadirheg K Mirza -for ApplicaiiL 

C. Lolo~iov tliG Crown. 

Aston, A. J. C. — This is an applica- 
tion for tho revision of an older passed 
by tlie learned Judicial Commissioner in 
the case of The Crown v. Mtr Ahmed 
Shah, son of Sikander Shah (Sessions 
Case 15 of 1920). 

Tlie applicant Mir Aliraed Shah was 
tried by a Judge and jury on a charge of 
having committed an ollenco under 
S. 330, 1 P. G , viz. the offence of causing 
hurt in order to extort a confession 

The jury by a majoricy of seven to two 
brought in a verdict of “ not guilty. ” 

Tho Judge disagreed with tiio majority 
and discharged the jury and remanded 
the accused on bail. 

On 14th March 1929, the learned Judge 
passed the following order under S. 308, 
Criminal P C. 

Finding . “ 1 am porsoually of opinion that 
tho accused Mir Ahmed Shah Wd. Sikander 
Shah IS guilty of the offence charged namely, 
the offence under S 330, 1. P. 0. 1 have there- 
fore carefully considered whether 1 .should 
order a retrial under S. 303, Criminal P. C. 
or not. On due considoration, however, 1 do 
not think that this ia a case in which it is 
necessary to order a retrial. So far as cases 
go under S. 330, I. P. C., this is not a very 
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serious one and it may be that the view taken 
by the majority of the jury was really that, 
though tho accused was guilty of some mia- 
condiiofc, his conduct was not such as to 
warrant a longish term of imprisonment, In 
this view of tho case it s^ms to me that his 
conduct can bo dealt with best in some depart- 
mo’it measure. I accordingly suggest for the 
considoration of the Police Department that 
severe dopartmental action (in such a manner 
as they think fit) should bo taken against Mir 
Ahmod Shah. 1 may .add that 1 am of opinion 
that thero is no substanco wh.'itevor in the 
complaints against Mr. K.i/.i Khuda Rux, 
Pleader, Inspector Paitabrai or Sub-Inspector 
Partabrai in connexion with this case. Sub- 
ject to these remarks I agree with the verdict 
of the majority of the jury and direct that 
the accused bo acquitted and discbaigcd. ” 

Ib is oonbendod on behalf of the appli- 
cant, that the learned Judge erred in con- 
struing a verdict of “ not guilty " of the 
majority of the jury as open to possible 
hypothesis that the majority may have 
considered, that accused was guilty of 
some misconduct, bub that his conduct 
had nob been such as to warrant a longi&li 
term of imprisonment. There seems to 
mo much force in this contention. In 
my opinion the only legitimate inference 
to be drawn from a verdict of “nob 
guilty ” is that in the opinion of the 
jury or of tho majority of tho jury, as 
the case may bo, ib is not established that 
accused committed tho olfonee with 
which ho was charged. 

Ib IS further contended that it was not 
open bo tho Judge in an order under 
S 308 to pass remarks implying the 
guilt of the accused and suggesting for 
the consideration of tlie Police Depart- 
ment that severe departmental action (in 
such manner as they might think htj 
should bo taken against him 

This contention also seems to me cor- 
rect .\n accused person, as was pointed 
out by Araeerali and Woodroff in “ The 
Law of Evidence, " is entitled to the 
legal presumption in favour of innocence 
3rd edn p 68 Cn) ; no presumption, per- 
haps, is more highly favoured in the law, 
than that of innocence (p. 946). \Vhen 
misconduct or crime is alleged, whether 
in a criminal or in a civil proceeding, 
whether in a direct proceeding to punish 
the olfender, or in some collateral matter, 
tho accused is presumed to be innocent 
until he is strictly proved to be guilty, 
(p. 947 ). 

Iq the present case, the prosecution 
have failed to prove the accused’s guilt, 
for they bad not satisfied the majority of 
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the ]ury, that he was guilty. The Judge 
no doubt disagreed with the majority, 
and had discharged the jury, and the 
Judge could have ordered the accused to 
bo tried by anoKier jury, in which case 
the innocence or guilt of Mir Ahmed 
would have been enquired into again but 
until that was done and his guilt estab- 
jlished, no presumption of guilt could bo 
'raised against him In addition to this, 
it was the opinion of the Judge that Mir 
Ahmed should not bo retried, and S. 308 
itself provides that the making of an 
jontry to that elfect on the charge operates 
Us an acquittal. 

The learned Judge therefore, it seems 
to mo erred in passing an order, having 
the effect of an acquittal, and at the same 
time and in the same order making ob- 
servations implying that accused had 
committed the oilence, of which ho was 
accused and a recommendation that he 
should be severely dealt with by the 
Police Department, this in my opinion 
was prejudicial to the applicant and con- 
travened the legal maxim actus legis 
nemim facit injuriam ” the law wrongs 
no man ” *' actus legis neimni est 

damnosus,'" An act in law shall pre- 
judice no man. " Actus curiae neminem 
gravabit . An act of the Court shall 
prejudice no man ” For the accused, 
having undergone a criminal trial, and 
having had an order passed in his favour, 
which operated as an acquittal, was en- 
titled to the benefit of tho older and to 
all the consequences, which it implied. 

I would accordingly set aside that por- 
tion of tho learned Judge’s order under 
S. 308, Criminal P C. which construed 
the verdict of not guilty as possibly 
amounting to a verdict of guilty of some 
misconduct and also that portion which 
implied tho guilt of the applicant and 
recommended departmental action being 
taken against liiiii. This will in my 
opinion sulhoiently protect the applicant, 
and action under S 5G1-A does not in the 
circumstances appear to be necessary. 

Barlee, J C. — I agree with the pro- 
posed order 

The applicant was prosecuted on a 
charge under S. 330, I. P. C. and at a 
trial in the Court of Sessions was acquit- 
ted by a majority of seven to two. Tho 
trial Judge disagreed with the majority 
of the jury and discharged them and it 
was then for him to consider whether 
there should be a new trial and, after 


Emperou (Barlee, J. C.) 

•H.! 

consideration he decided that the circum- 
stances did not justify a now trial. Ac- 
cordingly he passed an order accepting 
the verdict of the majority of the jury 
and directing that the accused be acquit- 
ted and discharged. But in the body of 
the order ho gave the reasons for tho 
course which ho was taking, and it is 
this part of tho order to which tho appli- 
cant objects. For, though it is clear that 
he thought that too much had been made 
of tho matter, and evidently was anxious 
to protect the accused from the anxiety 
and expense of a new trial for what was, 
in his opinion, at most a technic il or a 
trivial offence, the result of his remarks, 
the applicant says has been that the 
order of acquittal has done more harm 
than he would have been likely to suffer 
from a new trial 

It is contended by Mr. Nadirbeg that 
it was not open to tho learned trial Judge 
to give any opinion, but that ho should 
have confined himself to saying whether 
the accused should he retried or acquit- 
ted and discharged I am not prepared 
to accept this view The learned trial 
Judge by the fact of his discharging bl>e 
jury had expressed his opinion that their 
verdict was incorrect, and I think it was 
open to him to give reasons for refusing 
to take the normal course and to order a 
retrial, and I do nob think that a re- 
commendation of department action would 
necessarily have been improper, provided 
that there had been no suggestion that 
tho accused might be assumed to be 
guilty of tho offence of which he had been 
charged. But actually the order goes far 
beyond this, for in it the trial Judge has 
suggested that the real opinion of the 
jury was tho sarao as that which ho had 
taken, that the accused was guilty of the 
offence with which he had been charged, 
and suggested further severe departmental 
punishment as justified by this view. 

I agree with my learned brother that 
it was not open to him to suggest that 
the verdict of tho jury was incorrect or 
to recommend that the departmental 
authorities should take action on the 
understanding that it was incorrect. 

I accordingly agree with the order 
which has been proposed. 

R.M./rk. Order modified. 



1929 


Hai^^on. 

A. I. R. 1929 Sind 147 

Barlee. J. C., and Aston, A. J. C. 

Haroon aad others — Accused — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 42 of 1929, De- 
cided on 28th June 1929. 

(a) priminal P. C., Ss. 236, 237, and 238^ 
Applicability — PerBon charged with dacoity 
can be convicted under S. 403, Penal Code. 

Whore the accused could have been charged 
with dacoity, theft and criminal misappro- 
priation but IS charged with dacoity under 
S. 39 j, Penal (Jode, it is legal to convict him 
under S. 403, Penal Coda according to S 237, 
Criminal F. C. Such a finding is also justi- 
fied by S 230, Criminal P. C., where the 
offence charged under S. 305 consists of se- 
veral elements and ccimbination of some of 
which amounts to an olfeiice under S. 103. 

[P 149 G 1] 

(b) Criminal P. C., S, 309 — Opinion of ai- 
BCRBorB iB not essential when accused is con- 
victed of offence with which he was not 
charged. 

Where the accused is convicted of an 
offence with which he was not charged ac- 
cording to S. 239, Criminal P. 0., it is nob 
necessary that Judge should require the asses- 
sors to state their opinion, as there is no 
charge. [P 118 0 1] 

(c) Criminal P. C., 3. 309— Prosecutor 
putting to assessors that case was clear 
under S. 395 or S. 403, Penal Code — Asses- 
sors finding accused guilty of theft — It can- 
not be said that BSsesBors' opinion was not 
taken. 

Where the Public Prosecutor puts to tho as- 
sessor that there is a clear case under S. 315 
or S. 403, Penal Code, and tho majority of tho 
assessors finds that tho thoft had been com- 
mitted it cannot bo said that the Judge adop- 
ted a view which had not been submitted to 
the assessors and even if there is irregularity 
it dees not prejudice the accused. [P 148 G Ij 

Rcxiachand V. Thaduani — for Appel- 
lants. 

C. Lobo — for the Crown. 

Judgment. — The admitted facts are 
that in 1921, the complainant Udhavdas 
hied a suit against Jagan, father of the 
appellant Mewo and others for a dec- 
laration of his ownership of and for pos- 
session of an eight anna share in Survey 
No. 74 occupied by Jagan and other 
persons of his party. Udhavdas pleaded 
that they were mere haris, but they 
claimed title. At first Jagan was ap- 
pointed receiver, bub in 1921 Udhavdas 
was appointed in his stead. In May 
1927 the suit was decided in his favour 
and decree made for possession of the 
Survey No. 74 with costs, and the Court 
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directed an enquiry regarding mesne pro- 
fits. An appeal was filed and a stay order 
made in generel terms '* on security 
being furnished.” Udhavdas then ap- 
plied for execution bf an application 
dated 28bh February 1920, by the at- 
tachment of the crops standing on the 
disputed lands. It was opposed and on 
17th March 1928, was rejected. I must 
add that in this he said that the crop 
was ready and would be cub and gathered 
by 10th March. 

What happened thereafter is in dis- 
pute. Udhavdas’ complaint is that on 
20th March ho was informed that the 
accused were removing the produce. He 
went at once to tho Mukhbiarkar’s office 
and made a report, then tried to get 
police help bub failed, and finally drove 
bo the land. Ho found the accused re- 
moving the produce, and they told him 
that if he inboTfored he would be killed. 
He wont back and made a complaint of 
dacoity. Tho defence version is that the 
story 13 pure fictiou. The accused rea- 
ped and disposed of the crop quietly 
and as they hid always do.ie on or about 
10 bh March. 

The accused wore committed for trial 
on a charge of dacoity. The Assistant 
Public Prosecutor, it appears, did nob 
press this charge, hub submitted that 
there was a case of theft or at least 
under S. 403 or S. 121. Two of throe 
assessors found that theft had been com- 
mitted and the Additional Sessions Judge 
held that an oifoace under S. 403 had 
been committed. 

I shall at once say that nothing has 
been said in arguments and wo have 
been shown no evidence which would 
lead us bo suppose that the complainant’s 
version accepted by tho Judge and by 
two out of three assessors, was false. 
Tho fact that on 28bh February tho 
complainant in his execution application 
stated that tho crop would be ready by 
lOtb March, does not show that they 
must have been ready. His explanation 
is that applicant Mewo gave him that 
date, and this can be accepted. 

The questions for us to decide are 
three. Firstly whether when a man 
has been charged with dacoity he can be 
convicted under S. 403 of wrongful con- 
version; secondly, whether the Sessions 
Judge had jurisdiction to convict under 
S. 403 without asking the opinion of 
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the assasBora oa bhia saction; aad laably 
whebher the misappropriation was dis- 
honest 

It seems to us that S. 937 (read with 
S. 236) and S. fi38 juabify the learned 
Judge’s action. 236 provides that ; 

“ if a aiagle aofc or aeries of aoba la of aach a 
naburo bhab ib la doubbful which of aeveral 
offences the faobs which can be proved will 
oonabitnba, bhe aoousod may bo chargod wibh 
having commibbed all or any of such offanoas, 
and any number of such charges may be tried 
ab once or ha may be charged in the alter- 
native with having comitted soma one of bhe 
said odences." 

And S. 237 (I). 

" If, in the case mentioned in S. 236, 
the accused is charged with one onence, and 
it appears in evidence that ho committed a 
different offence for which he might have 
been charged undor the provisions of that 
section, ha may be convicted of the offence 
which he is shown to have committed, al 
though he was not charged with it.” 

In bhe presenb case bhe charge was of 
a series of aebs, cubbing and removing 
crops and bhreabs of violence. The legal 
nature of these acts was doubtful and 
depended on the questions of ownership 
and the etfect of civil Court orders. 
Theiefore, bhe accused could have been 
charged with daooity, theft, or criminal 
misappropriation. This seems clear 
ifrom illustration (a) to 8. 236 and in 
loonsequoace, if the charge was one under 
S. 395 it was legal to count under S. 403. 
iFurbher bhe offence charged under S, 395 
iconsisted of several particulars, or ele- 
'ments, and a combination of some of 
! which amounted to an offence under 
jS. 403, so the finding of the learned Ad- 
Iditional Sessions Judge is justified by 
8. 230, Criminal P. C. The second ob- 
jection is that the learned Judge did not 
require the assessors to state the opi- 
nion on all the charges on which the 
accused had been tried since ho did 
not question them about 8. 403. Bub 
this is merely technical and can bo 
mot with the technical answer that 
there was no charge under 8. 403. In 
addition it may bo said that the Assis- 
tant Fublio Prosecutor had put ib to the 
assessors that there was a clear case 
under 8. 379, or 8. 403, and the record 
shows that two out of three were of 
opinion thit theft had been committed 
Thus ib is not a fact that the learned 
Judge adopted a view which had not 
been submitted to the assessors and if 
there was an irregularity clearly it did 
nob prejudice the acaused. 


The last question is whether the evi- 
dence establishes the guilt of the appel- 
lants and this must be subdivided into 
two; whether their act amounted to con- 
varsian and secondly, whether ib was dis- 
honest We agree that there was con- 
version, for we cannot admit that the 
order of the civil Court appointing 
Udhavdas receiver was meaningless and 
gave him no right. It gave him the 
right to take the produce and in conse- 
quence deprived the appellants of all 
rights except the right of use and occu- 
pation. They had no right to the pro- 
duce. Any other conclusion seems to us 
to be impossible. But the appellants 
are Udhavdas' cultivators and it does not 
follow that they knew the legal position 
and intended to cause wrongful loss to 
Udhavdas. 

Ordinarily we would be slow to 
believe in the bona ficlos of man 
who has taken a crop after an order ap- 
pointing a receiver, apparently in defi- 
ance of the order, bub the facts of this 
case are peculiar. Udhavdas was ap- 
pointed receiver in 1921, and according 
bo bhe opinion of the learned Sessions 
Judge ib has not been proved that upto 
1928 ho over received anything. Then 
in 1927 he obtained a decree and on 28th 
February 1928, ho made an application 
for the attachment of the original crops 
about which the case has arisen and ib 
was refused. That was on 17th March. 
Three days later, after the Court had re- 
fused to givohiin the crops he wont to 
the field and domandol them. Granted 
then that he was entitled to them as 
receiver, and that his application for at- 
tachment had bean unnecessary, ib is 
difficult for us to siy that the appellants 
must have understood or probably under- 
stood the legil position, and deliberately 
refuse I whab they knew ha was Gubiblod 
to. We think that it is nob improbable 
that they hal lost sight of the orders of 
receivership, or imagined that ib was no 
longer in force in view of tho many sub- 
sequent orders, especially as Udhavdas 
had never tried to enforce his rights as 
receiver. We are nob satisfied that bhe 
conversion has been proved to have been 
legally dishonest, and we allow the ap- 
peals and set aside the convictions and 
sentences. 

r.M./r.K. Appeal allowed. 
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Percival, J. C. and Aston, A. J. 0. 

Ramzan and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 43 of 1927, Deci- 
ded on 5th July 1927, against order of 
Addl. Soss. Judge, Hyderabad, Sind. 

Criminal Trial — Idenlif icalion teili are ai 
a rule nol sufficient to form basis of con- 
viction. 

Idcntificaitioa tests are a form of evidence 
which IS always to be taken with a con.sidQr- 
able amount of caution and they are, as a 
rule, not quite Bufheieut to form the basis of a 
conviction, though they may perhaps add 
aomo weight to other evidanco against an ac- 
cused person. [P 119 C 2, P loO 0 1] 

D. N. (y Sullivan — for Appellants 

T G. Elphinston — for the Crown. 

Judgment. — This i.s an appeal against 
the order of the Additional Sessions 
Judge, Hyderabad, in which lie con- 
victed the three appellants, accused 1, 3 
and 4, Rainzin, Mohar and Saleh, of da- 
ooity under S. 395, [. P. C., the other ac- 
cused 2, 5, G and 7 being acquitted by 
him. 

There is no doubt in this case that a 
dacoity was coiiimitbed at night on tfie 
village in question, the dacoits being 
seen by various of tho villagers, and one 
of the villagers Kosj being shot in* the 
face though nob seriously injured 

A considerable aniounb of tlie evidence 
in the case oonsigts of evidence regarding 
the dacoity and regarding the other ac- 
cused who have been acquitted. We are, 
however, at this stage not concerned with 
the latter, while on the other hand there 
13 no doubt that a dacoity was committed. 
We can therefore confine ourselves at 
this stage to a discussion of tho evidence 
connecting the present appellants with 
the dacoity 

The learned Additional Sessions Judge 
has clearly enumerated tho portions of 
the evidence which go against tho pre- 
sent appellants and he has discussed 
those pieces of evidenco on which ho is 
disposed to rely and those on which ho 
is not disposed to roly, 

Tho conclusion at which tho learned 
Judge arrives is as follows: 

"To sum up, aoousod 1, 3 and 4 linve beoa 
identified at a test which I believe to have 
been honoBUy conducted. There is no other 
really good evidence against them. But I 
hold that the evidence of identidoation is 
BuOloient for a oonviotion." 
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He also observes in his judgment: 

"I hold thou that tho identification tests 
were genuine. Now the odds against the per- 
son suspected not being the real criminal, but 
so like him as to bo picked ^ut by mistake are 
so queer that it would, 1 think, be safe to oon- 
vict on the identification of one person on ly.” 

In regard to the footprints test the 
learned Judge observes 

"I regard these tests as of very slight value 
as against accused 1 to J and of no value a 
all against accused 1." 

Somewhat similar remarks are made 
regarding tho value of the evidence of 
certain persons who saw accused 2, 3 and 
4 together at certain places other than 
the scene of the dacoity. 

It may bo noted that tho footprints 
tost wore regarding shod prints not bare 
prints, which also tends to weaken the 
value of this portion of tho prosecution 
evidence. 

I think therefore that, having regard 
bo the evidence as a whole and to tho re- 
marks of tlie learned Sessions Judge 
thereon wo may take it that tho convic- 
tions must stand or fall by tho view taken 
of the identification tests. 

Now, as identification tests wore re- 
quired, it means of course that the wit- 
nesses, namely Possu, who identified ac- 
cused 1 and 3, Lilu, who identified ac- 
cused 4 did not previously know these 
men. Tlie Bbaboment attached bo the 
judgment shows that No 4 was also 
identified by the witness Dinio, bub less 
weight was attached to his evidence, 
bociiuso ho had left British India and it 
was not possible bo secure his attendance 
before the Sessions Court 

Tho roooguition of a dacoit or other 
offender by a person who has not previ- 
ously soon him is, I think, a form of evi- 
dence, which has always to be taken witli 
a considerable amount of caution, because 
mistakes are always possible in such 
casos. Tho learned counsel for the ap- 
pellants referred on this point to tho well 
known Adolf Beck case. There eight or 
ben witnesses recognized Bock as tho man 
who had cheated them, yet it turned out 
that it was a case of mistaken identity. 
It is of course not desirable to attach too 
much importance to that particular case, 
it does, however, go to show that casos of 
mistaken identity are quite possible 

The learned Judge, however, clearly 
relies on the further poiut that hero it 
was not merely a case of recognitiou of 
the appellants, but of the selection tbere- 
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of out of a number of persons, which fact 
goes to guarantee the correctness of the 
recognition. 

Theoretically that argument is sound. 

But it is a quf'stion how far the theory 
can bo accepted as true in fact. It is 
noticeable that those identification tests 
seem to bo rather a speciality of Sind. I 
do not remember them to any thing, 
like the same extent in the Presidency 
Proper, nor do they appear to be adopted 
to any great extent in England No doubt 
such tests are often, and may be in this 
case, perfectly genuine Still it is a 
question how far they are evidence which 
can suitably form the main basis of a 
'conviction. I am disposed to hold that 
'as a rule they are nob quite sufficient to 
iform the basis of a conviction, though 
jthey may perhaps add some weight to 
other evidence against an accused person. 

In regard to the identification tests, 
however, we have further to consider how 
far it is probable that the witnesses wore 
in a position to identify the accused. On 
this point it may be noted generally that 
in the first report it is stated that ■ "The 
night was a dark one and therefore the 
dacoits could not bo recognized." In re- 
gard moieover, to the particular persons 
who identified these appellants wo have 
it that Pessu Ex. 40, states that "ho 
did nob recognize” the dacoits This may 
mean that he did nob know them previ- 
ously, but it is ambiguous Apart from 
this statement we liave merely the evi- 
dence that a lamp was burning at the 
time, and that ho identified Nos 1 and 3 
out of a number of otlier persons and 
that they had guns 

With reference to Tjilu Ex. 39 he gives 
evidence a little more detailed as 
against accused 4, who, he says, pointed 
out a gun at his chest. He also says that 
a lamp was burning. Even in his case, 
however, we have no special reason for 
the recognition of accused 4 beyond wliat 
is mentioned above. 

It is suggested on behalf of the appel- 
lants that the Bania witnesses are un- 
reliable, and it is pointed out that the 
learned Sessions Judge has noted that 
some of them pretended to recognize ac- 
cused 5 and 6 because they believed from 
other information received that they 
were among the dacoits. It seems, how- 
ever, preferablejto base one’s argument 
rather on the general weakness of identi- 
fication evidence and the danger of mis- 


taken identity than on any deliberate' 
fraud on the part of the prosecution wit- 
nesses. The case against all the three 
appellants is similar in this respect. 

On the whole therefore it appears that 
there is not quite siilfioient evidence to 
bring home the offence to the appellants, 
Ramzan, Mohar and Soleh, who are ac- 
cordingly acquitted and discharged. 
Their convictions and sentences are re- 
versed 

There is evidence on the record to the 
effect that accused 1 and 3 each commit- 
ted an offence under the Arras Act. It ia 
still open to the authorities to' prosecute 
them for an offence under the Act, if they 
are so disposed. 

s N /r.K. Accused acquitted 

A. 1 R 1929 Sind ISO 

Bahlee, J C., and Kalumal 
Pahlemal, A. j C 

Maliomeddin — Ap p 1 i can t . 

V. 

Evivcror 

Criminal Revn. Appln No 89 of 1929, 
Decided on 16th July 1929, against 
order of Special Isb Class Magistrate, 
Cantonment and Sadar Bazar, Karachi. 

(a) Cantonment! Act (2 of 1924), Si 213 
and 216 — Butcher without license import- 
ing meat in quantities more than required 
for His personal use and distributing it — 
No proof of receiving money — Presumption 
that he actually imported meat and sold it 
is justified — Evidence Act S. 114 

Where ,x person, who wag a butcher by 
trade and had no licenfso, actually imported 
meat in large quantities far more than could 
bo required for bis personal use and had dis- 
tributed it but where there was no evidence 
that he actually received any money the pre- 
sumption that ho actually imported meat and 
sold it can be legitimately drawn [P 151 G 1] 

(b) Criminal P. C., S. 439— Scope. 

It IS not the duty of the High Court in re- 
vision to weigh cho evidenCB and lo decide 
whether the conclusion drawn from it wa^i 
justified. [P 151 G 1, 2] 

Ilassomal il/. Gurhuxani — for Appli- 
cant. 

Fartahiai D. Funuam — for the 
Crown 

Judgment. — The applicant has been 
convicted by the Special lat Class 
Magistrate, Cantonment and Sadar 
Bazar, Karachi, of offences under Ss. 213, 
and 216, Cantonments Act (2 of 1924}, 
and sentenced to pay fines of Bs. 100 
and Rs. 25 respectively. The admitted 
facts of this case are that the applioant 
who was a butcher by caste traded as a 
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butcher at Manora within the Canton- 
ment limits. But in November 1927, ho 
wag deprived of hig stall, which wag 
given by the Cantonment authorities 
to one Nur Mahomed. Subgaquently, 
Nur Mahomed made a complaint that 
the applicant was importing moat and 
wag selling it to the people at Manora. 
The applicant was warned on 13fch 
February 1929, and on 17th February 
wai# found at Manora with two baskets 
of meat, which he had brought by boat 
from Karachi It is in evidence that 
he digtributed the meat to various per- 
sons Bub there ig no evidence that he 
received auy cash payment. There is 
further evidence that some days pre- 
viously one Bbawanmal had purchased 
meat at Manora from the applicant 
through one Guli, and evidently this was 
brought to prove that the applicant was 
in the habit of selling meat. Tlio 
defence was that the applicant was a 
Bizari, a man employed by various par- 
sons belonging to the Port Trust De- 
partment at Manora to fetch meat for 
them from Karachi, and that ha did not 
make a prolib by the sile of meat but 
was leinunerabod by salary. The learn- 
ed Magistrate, however, disbelieved this 
defence and convicted the applicant of 
trading in meat without a license and 
importing meat into the Cantonment 
without a license. The first question 
was one of fact whether the applicant 
imported the meat for sale and actually 
sold it. The burden of proving this was 
on the prosecution and their evidence, 
as has been said, amounted to this that 
the applicant had actually imported 
meat in large quantities far more than 
could be required for liis pouson.il use 
and had distributed it. The question 
for us to consider is whether in the 
absence of any evidence that be actually 
received any money, there was a pre- 
sumption from this fact and from the 
fact that he was by trade a butsher, that 
be actually had imported meat for sale 
and sold it. 

We think that this was a legitimate 
presumption and that the learned 
Magistrate was justified in calling on 
the applicant to defend himself. This 
being our view, there remains very little 
more to be said, for the Magistrate dis- 
believed the evidence which was called 
for the defence, and it is not our duty to 
weigh the evidence and to decide whe- 


ther his conclusion was justified, and in 
as much as the case was tried summari- 
ly WQ are not in a position to do soif we 
wished Granting then that the ac- 
cused wag not a BazarL as hold by the 
learned Magistrate, he was clearly 
guilty under both sections of the Can- 
tonment Act S 213 prohibits the carry- 
ing of any of the trades mentioned in 
S. 210 without a license The first 
of these trades mentioned is that 
of butcher and butcher, according to 
Webster’s English Dictionary, means 
not only a man who kills animals for 
human consumption, but also a man who 
deals in meat The secjn 1 is S. 216 and 
that; prohibits importation of any animal 
intended for human consumption, or the 
flesh of any animal slaughtered outside 
the Cantonment otherwise than in a 
slaughtor-houso maintained by the 
Government or the Cantonment 
Authoiity 

It has been contended that in practice 
this section must cause hardship since 
there is no slaughterhouse maintained 
by the Government or Cantonment 
Authority, in Karachi, and therefore it 
practically prohibits importation of meat 
altogether. But it is possible for any 
one to bring meat into the Cantonment 
or Manora for his own domestic con- 
sumption as sub-S (4) contains an excep- 
tion to this effect, and there is no parti- 
cular hardship in the first subsection in- 
asmuch as meat may be imported with 
permission of the Cantonment Authority. 
Wo can see no particular reason for 
considering that this applicant has been 
hardly dealt with, sinco he had been 
warned only a few days before 17th 
February and dolihorately broke the 
rules. We dismiss the application. 

r N./U.lv Revmon dismissed. 
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Barlei:, J. C. and Aston, A J. C 
Chagpal Naiainji — Applicant. 

V. 

Emperor 

Criminal Rovn. Application No. 90 of 
1929, Decided on 26th Juno 1929 
^ Criminal P, C., S. 255 — Failure to act 
in accordance with S. 256 ii not mere ir- 
regularity but an illegality, 

SoctiOQ 250 Hya down that; tho acouaed 
Bhall have tho right to rocall and croaa-ex- 
amiQQ the prosaoubion witneases aftor tho 
chargo haa boon framed. The Magistrate can- 
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not rojoot sucb an application. Failure of 
the Magistrate to aot in accordance with the 
express provision of S. 256 ia not a mere ir* 
regularity but an illegality. 25 AfarZ. 61 (P.C.), 
BgL on , A. I. R. 1927 All. 217, List.. A. I. R. 
1927 Mad. 78, Ref.^ [P 152 (3 2] 

Fatehchand Dharamdas — for Appli- 
cant. 

C Loho — for the Crown. 

Judgment. — Tlie facts of this case are 
brielly as follows . 

The accused ia a merchant of Karachi 
and has a corn mill On 2Bth February 
last 3 persons came to him to buy corn 
and purchased more than maunds of 
coin They said that they wore Hajis 
and were about to sail on pilgrimage. 
They left the corn to be ground, whilst 
they wont to make other purchases and 
when they returned there was a dispute 
as to whether they had actually paid 
Ks 10-0-0 the price of the corn, as they 
asserted, or whether that sura was still 
due. It appears that the accused re- 
moved the corn from the cart which they 
had bought, and they then went to the 
Magistrate and lodged a complaint In 
the end the accused was arrested and pub 
befoie the Magistrate at I p. m. and the 
case was taken up on the same clay. The 
prosecution witnesses wore examined and 
cross-examined TJie next day a charge 
was framed, and tlio accused was called 
on to enter on liis defence on 1th Miroh. 
His pleader filed a list of witnesses and 
requested the Magistrate to recall the 
prosecution witnesses for cross-examina- 
tion The Magistiato made the inquiry 
as to whether the prosecution witnesses 
could be found, but they had left lie, 
accordingly, rejected the application, 
heard the defence pleader and convicted 
the accused. 

The complaint made to us is that the 
accused was deprived of his right given 
him by S. 256, Criminal P. C , of cross- 
examining the prosecution witnesses after 
the charge. 

It seems to us that this pica must pre- 
vail. S 256 is as follows : 

“If the accused refuses to plead, or does not 
plead, or claims to bo tried, he shall be re- 
quired to state, at the commoiicoment of the 
next hearing of the case or, if the Magistrate 
for reasons to be recorded in writing so thinks 
fib, forthwith, whether he wishes to cros.s-ox- 
amine any, and, if so, which of the witnesses 
for the prosecution whoso evidence has been 
taken. If he says he does so wish, the wit- 
nesses named by him shall be re-called and, 
after cross-examination and re-examination if 
any, they shall be discharged," 


This is an express provision of law and 
it appears to ns to he an express provi- 
sion as bo the mode of trial, and'that the 
failure of the learned Magistrate to act 
in accordance with it is not a more ir- 
regularity hut an illegality, as has been 
laid down by the Privy Council in the 
case of Subramania Ayyar v. Emperor 

(l). Our attention has been drawn by 
the learned Public Prosecutor to several 
cases in which the terms of this section 
have been construed But it does not 
appear that there is any authority for 
the proposition that an accused person 
can bo deprived of his right of cross-ex- 
amination after the charge The prin- 
cipal case on which the learned Public 
Prosecutor relies is that of Emperor v. 
Ghhajji (2) Bub in that case the question 
was merely whether the omission of a 
Magistrate ho inform an accused person 
that he had a right to re-suminon the 
prosecution witnesses for cross-examina- 
tion at the next hearing was an ir- 
regularity or illegality. Their Lord- 
ships decided that it was a mere ir- 
regularity especially as in that case the 
accused had never made any request to 
recall the witnesses though at the next 
hearing they were represented by a coun- 
sel ; and it appeared to their Lordships 
that the accused had in fact nob wished 
to cross-examine the prosecution witnes- 
ses. However that may bo, this is nob 
an autlioriby on the point whicli is now 
before us And, moreover, in the case 
of Rc Raj u Achari (3), the Madras High 
Court book a different view on the same 
point 

For these reasons, we finl that the 
trial has been vitiated by an illegality 
and we sob aside the conviction and sen- 
tence, and direct that tlie fine, if paid, be 
refunded and also direct that the Magis- 
trate should recommence the proceedings 
from the stage of the cliarge We are 
nob inclined to agree with the request 
made by the learned pleader on behalf of 
the applicant to send the case before an- 
other Magistrate, a course which would 
oertainly cause undue delay without be- 
ing of real advantage to the accused per- 
sona if they are innocent. 

r.M./r.K. Retrial ordered. 


(1) [1902] 25 Mad. 61=28 I. A, 257=3 Sar 

160 (P.G.). 

(2) A. I. R. 1927 All. 217=19 All. 316, 

(3) A. I. R. 1927 Mad. 78=50 Mad. 740. 
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Wild, J C., and Rdpchand 
A. J. C. 

Kalumal Devandas and others — Appli. 
cants. 

V. 

Kcssumal Narainda^'i and others — 
Opponents. 

Upvision Application No. 63 of 1025, 
Decided on 2a(i April 1028, agiinsb decree 
of Small Cause Court Judge, D/- 26bh 
April 1925 

(a) Evidence Act, S 92 — Suit instituted 
for recovery of sum due under hundi — De- 
fendants pleading composition with plain- 
tiffs’ creditors by agreeing to pay them 
12 annas in rupee in full satisfaction of 
claim of which they had to pay 4 annas in 
rupee in cash— Defendants paying aid plain- 
tiffs receiving 4 annas in pursuance of 
agreement — Evidence of defendants cannot 
be excluded, S. 92 having no applicability — 
There was consideration for such agreement 
within Contract Act S 2 (d) and (e). 

In a. siiib iri'sbibutied lor rticovery of :ii cartaiii 
sum due on a huadi, the dQforirla,nts pleaded 
that they had comnoiinded with the plaintiUii' 
oraditora by agreeing bo pay bhuoi 12 annas in 
the lappQ in full settleriiiut of tboir claims of 
which they had to pay 4 annas in the rupee 
in cash and to axjcuto hundis on the balance 
payable at a future date. Thj defendants said 
that thi plainti (Is had agreed to the terms 
and in pursuanoo thereof received 4 annas 
in cash but declined to receive the hundis 
tendered to them. 

Held that the evidence of the deCoadanta 
could not bo exclud^^d and S. 93 did not apply 
as the defendants did not attempt to contra- 
dict, add to cr substraet from the terms of the 
contract as coattained in the hnndi.[P li3 G 2] 

Jlefd fitithri. that for such an agreement 
tUore was ample cjiisidoration to each creditor 
namely, the undertaking by other compromis- 
ing creditors to give up a part of their claim 
and again the defendants’ payment to the 
plaintilTs of 4 annas m tha rupee in pursuance 
of the agreement which they would nob have 
otherwise got was in itself good and valuable 
oonsideration to bring the agreement within 
the purview of S. 2 (oj of Contract Act. sSmith 
▼. T rowsdaU, (1054), 23 L.J CJ.Z3 107, (hfad v. 
Cheeseiiian, (1331) 9 L.J. (O. S.) K.B. 234, ReL 
0 ) 1 . ‘i8 Bom. GG, not foil. [1^ 1j4 G 1] 

(b) ContracI Act, S. 63 — Agreement 
made between parties after breach of con- 
tract — Such agreement may be enforced 
whether it is with consideration or not. 

When an agreement has been made betwoon 
the parties alter the breach of a contract it 
may be properly enforcod under S. G9, whether 
such agreomjnt bj with consideration or not 
and that therefore it is hardly necessary to 
invoke the aid of S. 62 A, I. /2. 1923 (i’.C.), 
99, Rel. on, [l^ 154 G 2] 

Kimatrai Bhojraj — for Applicants. 
Dharamrai Tirathdas — for Bespon- 
deats. 
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Judgment. — This is .an application 
under S. 25, Provincial Small Cause 
Courts Act, 1887. It arises out of a suit 
instituted by the plaintiffs-respondeuts 
against the defendants-Sppellants for re- 
covery of a certain sura of money due on 
a hundi. The defendants pleaded that 
as they were in a weak position they had 
compounded with their creditors includ- 
ing the plaintiffs by agreeing to pay 
them 12 annas in the rupee in full and 
final settlement of their chaims of which 
they had to pay 4 annas in the rupee in 
cash and to execute hundis of the value 
of 8 annas in the rupee payable at a 
future date Those hundis were to be 
endorsed by the firm of Thawordas 
Tekchand The defendants said that the 
plaintiffs had agreed to these terms and 
in pursuance thereof had received 4 annas 
in cash but had subsequently declined to 
receive tbe hundis which were tendered 
to them duly endorsed The learned 
Judge below refused to allow evidence to 
be led in proof of the defence holding as 
follows. 

‘'Soctioa 92, iCyidoiice Act, applies and no 
oral evidence can be given. ProviRo 4 docs 
nob apply aa the hvindis wore rquircd by law 
to bi' in writing ” 

Wo tliirik that the learned Judge was 
clearly wrong in excluding the evidence 
of tbe defendants. The defendants wore 
in no way attempting to contradict, 
vary, add to or subtract from the terms 
of tbe contract as contained in the hundi 
so as to attract the applicability of 
S. 92, Evidence Act As a matter of 
fact, they admitted the contract and its 
breach They pleaded a discharge of 
thoir liability for the breach of their 
contract as provided in S 63, Contract 
Act, by saying that the plaintiffs as pro- 
misees had remitted a part of their claim 
and had accepted sitisfaction of the 
balance in a different manner Under 
the English Law the somewhat similar 
plea of accord and satisfaction by parol 
has always been held to be pleadable 
notwithstanding the fact that the con- 
tract which IS said to have been broken, 
is in writing and under seal: Smith v. 
Troiusdale {[) The learned pleader for 
the respondeat has urged that the present 
case is not one in which we should inter- 
fere. lie has contended that even if the 
evidence in support of the plea raised by 
the defendants were admitfel it could 

( 1 ) [1854] '23" L, J. g.B. 107=3 El. A til, tid 
=2 0. L. R. 874=18 Jur. 552. 


KALU^L V. Kessumal 


1929 S/20 



154 Sind Tulsidas 

nob carry the ciae of bhe defendiiiba aoy 
further ag bhe plairititfg were nob bound 
by their iicoepbance of the proposed satis- 
faction there being no coisiderabion for 
their doing so. ^ IIo hag relied on the 
following pagaago in the judginonb of 
Sir Lawrence Jenkins in Abaji Si tar am 
V Trimhah Municipality (2): 

'"riisr^forG wo hold thib assumiag thoro 
was a legal rosolubum and thab ib was coin- 
muaioabed as alleged sbill luisinueli aa a dia- 
peus'ibion or romissioii under S Oi, requires 
an agreement or conbract, thj resolution was 
of no legal elToeli since the provisions of S. 30, 
of Hombiy Act 2 of 1334 have nob bean 
obsorved.” 

When the learned pleadei referred to 
the above ruling he was probably nob 
aware of the recent decision of their 
Lordships of the Privy Council in 
Chliunna Mai Ram Nath w Moolchand 
Bam J^Jiagat (3), where the dictum of 
Sir Lawrence Jenkins has been disap- 
proved and it has boon authoritatively 
laid down that the language of S 63, 
does not refer to any such agreement 
and ought not bo be enlarged by any im- 
plication of English doobrines There is 
therefore, an end to this argument. But 
apart from this it would appear that if 
the defence version is true there was 
ample consideration to bind the plaiu- 
biffg to their promise. In the first place, 
the defendants had compounded with 
different creditors including the plain- 
tiffs and each of such creditors had 
given up 4 annas in the rupee. Even 
under the English law a composition 
between a debtor and his creditors has 
always been hold to afford a complete 
answer to an action by one of tlio credi- 
tors upon the original liability. For 
such an agreement there is good consi- 
deration to 'each creditor, namely, the 
undertaking by other compromising cre- 
ditors to give up a part of their claim. 
Good V Cheesevian (4) and Lewis v 
Lconafd (5). In the next place the 
defendants paid to the plaintiffs 4 annas 
in the rupee in pursuance of this agree- 
ment which they would not have got 
otherwise. This wag in itself good and 
valuable consideration to luring the agree- 


(2j [1901] 23 Bom. GG=5 Bora. L.R 631. 

(3J A 1. R. 1328 P. C. 93=9 Lah. 510=jj 
I. A. 154 (P. C ). 

(4) [1S31J 9 L. J. (0 S.) K. B. 234=2 B. 
& Ad. 328=4 Car. Si P. 513. 

(5) [1830J 49 L J. Ex 308=23 \V. R. 719= 
42 L T. 3j1=5 Ex. D. IGj. 
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meat within the purview of S. 2 (e). 
Contract x\ct. 

The learned pleidor has invited cur 
attention bo the cige of Ghuvianmal v. 
Dayal Kanji (6), and has argued that as 
the defence set up falls within S. 62. 
CjnbraGb Act, there cm ha no novatio 
after breach. The case cited by him, 
however, cubs bhe ground under his very 
feet. Ib IS, no doubt, true that in thab 
case the Court held following Manohur 
Koyal V TJiakur Das Naskar (7), thab 
there could be no novatio after breach 
but the Court gave effect to the agree- 
ment between bhe pirbies under S. 63, 
Contract Act, on bhe ground thab on the 
performance of a part of the new agree- 
ment by the person who had committed 
a broach there was ample consideration 
to convert the nudum pactum into a 
legal contract This case proceeded on 
the assumption that in order to attract 
the applicability of S 63, there should 
be an agreement with congiderabion. We 
need hardly mention that the dictum 
that there can bo no novatio after breach 
was challenged and nob acted upon in 
the case of K. M P R N. M. Firm v. 
Perumal Chetty (8), and requires to be 
reviewed by a Full Bench ol this Court 
when a proper ocoisiou arises, Ib will 
be sufficient "for the present to observe 
that when an agreement has been made 
between the parties after bhe breach of a 
contract, ib may now in view of the 
Privy Council ruling referred to above, 
bo iiroperly enforced under S 63, Con- 
tract Act, whether such agreement be 
with consideration or not and that, 
therefore, it is hardly necessary to in- 
voke the aid of S. 62. For these reasons 
W0 allow this application and direct the 
learned Small Cause Court Judge bo bake 
back the case on his file and dispose ib 
of according to law. Costs to be costs 
in the cause. 

P.N /r.K Revision allowed. 

~(6) [iootH: sTL^ioiT 

m L109BJ 15 Cal. 319. 

(3) A. I. R. 1922 Mad. 314=45 Mad. 139. 
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Barlee, a. j. C 

Tulsidas Kishindayal — Plaintiffs. 

V 

Aliblioy Karim] i — Defendants. 

Suit No 967 of 1926, Decided on 17bh 
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(a) Tort — Negligence — Contributory — 
Plaintiff knowing damages likely to be 
caused to his goods by water used by defen- 
dant for construction of building near his 
godown— Mere neglect on his part to take 
precautions to avoid it does not amount to 
breach of duty on his part and does not ex- 
cuse defendant. 

Tho plAinbifE c.iaaob bo blamed for failure 
to t^ke caro in tha absence of notice that a 
particular quality of water likely to do 
damage to his goods was being used for carry- 
ing An building operations near his godown 
in which the goods were stored and even if 
ho knows of the damage, a mere omission on 
his part to take precautions to avoid it can- 
not L'>ccnso the defendant and tho plaintiff 
cannot be held to bo guilty of a broach of 
duty . .1. i. R 102'j Cal. 893, Appl. 

[P 15G G 1, 2] 

(b) Tort — Negligence— Plaintiff 's goods 
d^amaged by water escaping from roof of 
defendant's godown — Defendant engaging 
competent contracter and architect to build 
his godown — He is exempt from liability. 

Where plaintiH was in possession of a 
godown in which his goods wore stored and 
the defondant engaged a competent con- 
tractor and architect for building a new 
godown ana the plaintiff s goods wore 
damaged bj water escaping from tho roof of 
the new godown, the defendant is exempt 
from liability because by employing a com- 
petent contractor and architect, ho acted 
with greatest possible care FUtihei v. 
Rijland\, (IBGO) 1 Er. 255, not AppL ; 1 
Sinith'^ Jj. G. 833, Ed 12 , Nicholas v Mais- 
land, (1873) 4G L. J. Kx, 174 ; Bgx. v. JaOb. 
(1880) 48 L J Ex. 117, Cons.: 7 Bom. L. 
R. 713, 1 Smith L. C 903, Appl. [P 153 G 2] 

Judgment. — The pUiintitfs, the lirtn 
of Tulsidas Kishindayal, have pleaded 
that they were m possession of a go- 
down on the eastern side of plot 24 
survey sheet 3 of the Serai Quarter, 
Karachi. They stared bales of into 
twine in it In January 192G they dis- 
covered that 25 bales had been damaged 
by water. They alleged that tho defen- 
dants, the owners of the said plot had 
erected a new godown thereon, adjacent 
to theirs, and in doing so had negli- 
gently allowed water to flow into their 
godown They claim damages The 
defendants have pleaded inter alia (a) 
that they were not the plaiutitfs’ land- 
lord (paras. 1 and 2); (h) that the damage 
was not due to their negligence, (c) that 
they had employed a compeLont archi- 
tect and contractor to erect the godown 
and (d) contributory negligence 

The following issues have been 
framed : 

1. Were the plainbiffg m pos- Findings, 
aeasiou of the premiaea referred 
to in the suit as alleged in 
para 1 of the plainb 7 


2. Were tho do fondants Findings, 
guilty of negligence and of taking 

no due precaution in the con- 
struction of the work. No. 

3. Werr the goods damaged 

as alleged • Yes. 

4. Are plaintiffs guilty of any 

contributory negligence No. 

5. Are defendants exempt from 

liability by rea'>on of the alleged 
employment of a competent 
architeot and an indepondent 
contiactcr? Yes. 

G. Have tho plaintiffs no 
cause of action against the de- 
fendants for lha reasons stated 
in paras 1, 2 and 3 Cliven up. 

7. What amount, if any are 

plaintiffs entitled to recover as 
damages. Nothing. 

8. General. Reasons. 

Issues 1 and 6 have been given up. 
The defendants do not now deny that 
the plainbilfg were in possession of the 
godown bub as tho claim is based on 
tort and nob on contract the fact that 
they were sub-tenanta and had no pri- 
vity of contract is iminAberial This 
embodies the main question of fact The 
defendants pub the plaintiffs to the proof 
of the damage, and of its cause, and tho 
plaiutitfs have led evidence which 
proves the damage and makes it extre- 
mely probable that it was duo to water 
flowing from the plot on which a new 
godown was being erected between April 
and July 1925, under tho door of tho 
plaintiff’s godown To begin with it is 
proved by tho evidence of tho Surveyor, 
Mr. Barnes, and tho plaintiffs’ witness 
Mr P.ibhfvk the surveyor who drew the 
plan (Ex ii), that water had reached 
the b.ilos from under a door which used 
to open on the part of tho premises on 
which the new godown was built. Mr. 
r.ithak had deposed that he saw tho 
stains made by water on the rice 
husks which covorod the ground and 
Mr Barnes that the trail of tho 
liquid was easily traceable He was 
clear that the water came from below 
and nob from tho roof To make doubly 
sure of this he had some of tho damaged 
jute bested for salt, and the result wag 
negative I am satisfied, therefore, 
that the damage was done by water, 
which came from under tho door. 
It is noteworthy in this connexion that 
there is a slope downwards from the 
level of the new godown to that of tho 
plaintiffs’. 

To account for the water there are 
only 2 theories, rain-water or a leakage 


Yos. 
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from the roof of bhe defendants' ne^ 
godown. The former is very improba- 
ble To do so much damage as was dona 
the quantity of water must have been 
considerable, ani a rain-storm heavy 
enough to account for so much would he 
a noticeable event in Karachi; there is 
no evidence of any storm having occiired 
during the time the bales were in the 
godown. So it is necessary to accept 
the alternative and to believe that water 
escaped from the now roof It is in 
evidence that a reinforced concrete roof 
has to be Hooded with water deep, 

and kept Hooded for 2 to 3 days at least 
and though the contractor and archi- 
tect in charge of the building operations 
have deposed that very little Writer cm 
have trickled down I am not satisfied 
that they are correct res ipsa loquitur. 
The watering work was entrusted to a 
cooly, and tney were not continuously 
present. Issue 4 must also be decided in 
the plaintiff’s favour. There is no reason 
for supposing that he had notice of the 
fact that a reinforced concrete roof was 
to bo made, or that it would be neces- 
sary to use so much water in the con- 
struction and ho cannot be blamed for 
a failure to take care. Moreover, even 
if it be assumed that the plaintiffs 
know of the damages, I cannot see how 
their mere omission to take precautions, 
which the person who used the water 
was bound himself to take, can bo said 
to have boon a cause of the damage. This 
matter is discussed in I^ani Bala Sen v. 
Auckland Jute Go. (l) and in all the 
treatises on Tort. In all the cases 
which I have seen quoted the dispute 
appears to have becu as to how far a 
negligent action on a plaintiff’s part 
will disentitle him to damages and the 
rule laid down by Lord Penzance, and 
quoted in the Calcutta case cited above 
is that . 

' although thi plaintiff may havo boan 
guilty of uegligenoa and although that negli- 
gence may in fact have contributed to the 
accident, yet if the defendant could in tliB 
result by the exerciee of ordiniry care and 
negligence have avoided the mischief which 
happened, the plaintiffs’ negligence will not 
excuse him. ” 

Thus even if the plaintiffs had by a 
positive act coatribubed to the mischief 
which hxppeiel in this oxsa the defen- 
dants would not neoassarily havo been 
excused and a fortiori a mere neglect on 
^(Ij A;irRrr^5“Cal. 893 =^ CaTr602.' 
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the part of the plaintiffs to take pre- 
cautions cannot excuse the defendants. 
The plaintiffs were not guilty of a 
breach of duty. 

Issue 7. I shall take this issue 
next before coming to Issues 3 and 
5 which are the important issues 
iu the case. The plaintiffs have valued 
their jute at Rs. 24, and have given a 
list (12) of prices which shows that 
their claim is not unreasonable. In 
September 1925 and March 1926 -the 
price was below Rs 24, but at all other 
times between June and February it was 
Rs 2 4 or more And at the date when 
they discovered the damage it was 
over Rs 25. 

Issuer 2 and 5 The questions are 
whether the defendants were guilty 
of negligence and if not whether they 
are liable apart from negligence. 
The short answer to the former is that 
they employed a competent archibeot 
and contractor, and so did all that they 
could reasonably be expoctel to do. The 
negligence, which caused the damage, 
was nob theirs, bub that of the persons 
in charge of the work A parson who 
employs an independent contractor is 
nob generally responsible for his negli- 
gence or that of his servants, because 
they are nob under his control The 
exceptions to this are live, but I am 
only concerned with one that the 
employment of a competent contractor 
cannot save a person from liability : 

" when tho thing contractod to ba doiu, 
though lawful in itself, will naturally ba 
attended by injunoa consequoncea ualoaa 
effectually guarded against (Fraser on Con- 
tract.) ” 

This is the rule in Fletcher v Hylands 
(2) The facts there were that the defen- 
dants employed a competent engineer to 
make them a reservoir, but the'water es- 
cipei without any nogligcnco on the 
pxrt of any one, and did mischief to 
the plainbiffs’s mine The defendant 
was held liable and the rule was sbaboJ 
in these words: 

*' Thi person who for his own purposes 
brings on hia land, and kiaps there, anything 
likely to do mischiof if it osoapis, must keep 
it at his o ;irn p3ril, and if he does not do so is 
prima facie answerable for all the damage 
which IS the natural oonsoquonc^ of its 
eBoapo." 

It is contendei thit the present case 
must be iecidel in accordance with this 
rule _ ThU is the second question. 

(2) [iBGGJ 1 Kx, 26^ 
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This point requires very careful con- 
‘^sideration especially as the rule, as it 
-stands at the present day, after explana- 
'tion and differentiation in subsequent 
cases does not appear to have any clear 
logical basis. In his judgment (reported 
in 1 Smith's L. C. 882, 897 {Ed. 12) 
Blackburn, J after stating the rule in 
the words quoted above, went on to say: 

" Ho (bha cauaor ot damigo) can oxccuso 
himfliilf by showing that the oscapa was 
through the plaintiil’a dofault, or perhaps the 

• consequence of vis maior The 

.general rule seems just. The person whose 

grass or corn is eatau down by tha escaping 
oattls oF his neighbour, or whoso mine is 
flooded by tho water from his neighbour’s re- 
servoir IS damnified without any 

fault of hia own (this it is submitted is per- 
fectly irrelevant as ox hypothosi tho poisons 
injured by torts are always damnified without 
any fault of their own), and it scams reasonable 
and just that the neighbour who has brought 
something on his own property harm- 

less to others so long as it is confined to his 

• own property, but which ha knows to ba mis- 

• ohiQvous if it gjta on hia nuighbour'a should 
ba obliged to make good tha damage etc.” 

This is a perfectly obvious reason for 
making a mau liable for his torts, but it 
•is not a clear reison for tho exception 
•embodied in the rule. Bub in tho next 
two pages the learned Judge goes on bo 
discuss the law as to mischief caused by 
animals, beginning with tho year book of 
20. Ed. 4, and it is quite clear from this 
that the basis of the rule is the awe with 
whioh at that time men were wont to 
regard the forces of nature. Nature is 
uncontrollable and man seeks to control 
her at his own risk. This, too, appears 
ilrorn the much shorter judgment of Lord 
Cairns in the House of Lords. But the 
^principle has been invaded by the case of 
Nicholas V. Marsland (J) which supplies 
■this exception, that the rule does not 
•apply if vis major be proved, as indeed, 
was suggested by Blackburn, J., and in 
Box V Jubb (4) (quoted Pollock 476) a 
further exception was made The defen- 
dant is not liable if the escape of the na- 
tural force is due to the intervention of a 
atranger Thus it has been recogni- 
.zed that the forces of nature are not 
necessarily unoonbrollable in ordinary 
•oircumstances, and that the old common 
law mediaeval rule based doubtless on 
the needs of an agricultural community 
as nob wholly suitable in the changed 

,(3) [10781 '16 L. J. Ex. 174. 

H) [1080] 48 L. J. 417-27. W. R. 415-1 
Ex, D. 76=41 L. T. 97. 


conditions of modern life Indeed the 
Courts seem to have always been trying 
to differentiate the cases to which logi- 
cally it has applied 

Nevertheless, the i^le exists in Eng- 
land and has been used in India I can 
only find one case Bomnji v Mahovied- 
ally (5), bub there are probably others; 
and I must differentiate the case now 
under discussion or hold that, though the 
defendant would have a peifect defence 
had of one his contractor’s workmen drop- 
ped an iron beem cn the plaintiff’s head, 
he would have had no defence had they 
spilled a bucket of water over him. I 
find what seems to mo to be a good 
ground of diatincticn in the judgment of 
Blackburn, J , in the leading case itself: 

" Thoro aro many cases “ he says ” (p. 903^ 
1 Smith Ij. C.) in which proof of negligence is 
osscntial as for instance when an unruly 
horse gets on tho foot pith of a public street 
and kicks a passenger Hainmach v. White (6), 
Or where a person in a dock is struck by tha 
falling of a bale of cotton which the defen- 
dants servant were lowering. Scott v. London 

Dock Co ) But we think these cases 

distinguishable from the present, Trafifio on 
the highwiys whether by laud or sea cannot 
bo conducted without exposing those pirsons or 
property (vho are near it to some inuvibablu risk; 
and, that being so, those who go on tho high- 
way or have their property adjacent to it, may 
well b? bold to do so subject to their taking on 
themselves the risk of injury from that inevi- 
table danger, and persons, who by license of 
the owner pass near to warehouses where 
goods are being raised or lowered, certainly do 
so subject to the inevitable risk of accident. 
In neither case, thoroforo, can they recover 
without proof of want cf care or skill occa- 
sioning the accident, and it is beliovad that 
all tho cases in which inevitable accident has 
been hold to be an oxcuso for wbat prima facie 
was a trespass, can bo explained on the same 
principle, that the circumstances were such as 
to show the plaintiff had taken the risk on 
himself.” 

At first sight this may seem irrelevant. 
The plaintiff was not a passer-by, and 
did nothing directly to take risk on him- 
self But the principle is that, in consi- 
dering whether a particular case is with- 
in the rule, a Court must make allow- 
ance for the conditions of modern life 
and the accidents which are inevitable 
when men live and carry on business in 
communities. If traffic is a necessity of 
modern life, so surely are building ope- 
rations; and, as the learned Judge recog- 
nized that men who go about tho streets 

(5) I lOO^rillmnrrj R. 713. 

(6) [1862] 5 Ij. T. 070^11 0. B. (n.s ) 594= 

10 W. R. 230=3 Jur. (n.a.) 796=31 L. J. 

C. P. 129. 
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of modern towns voluntarily subject 
themselves to certain inevitable risks, he 
would, I imagine, have equally recogni- 
zed that those who choose to dwell or to 
store thoir goods in crowded cities must 
be assumed to have submitted themselves 
to certain risks. It is clear from Scott 
V. The London Dock Go , that this in- 
cludes the risk of having heavy articles 
dropped on their heads from the roofs of 
high buildings. If that occurs they can 
recover damages if there has been negli- 
gence, but they are not insured by the 
occupiers of the premises concerned 
against the risk Had one of the con- 
tractor’s men in this case injured the 
plaintiff by dropping an iron beam on 
him the contractor might have been lia- 
ble, but the defendant would hive been 
safe And, this being the case, I cannot 
see why it should not be considered that 
the plaintiff, when he took the godown 
on lease, did not submit himself to all 
such accidents as are likely to occur in 
the course of building operations, which 
arc a normal part of the life of a modern 
town, and why any distinction should 
be made between damage caused by the 
escape of water which must necessarily 
bo used in such operations, and damage 
caused in any other way. It cannot be 
said that the amount of water which is 
used in making a proof is necessarily 
more ditlicult to control than other 
materials, or that, when carried to a 
height, it is potentially more clangorous 
than any other heavy article. 

That this is the true rule is shown by 
the case of Bomaji v. Mahomedally (5), 
which decided that though a person who 
stores water in a house subjects himself 
to the rule in Fletcher v. Hylands (2), if 
the water escapes into his neighbour's 
property, a person who occupies one floor 
of the house must be taken to have sub- 
jected himself to all risks and must 
prove negligence, if he wishes to recover 
damages for mischief, i e , negligence 
was an essential ingredient of the action 
The question whether the neighbours 
had equally with the lodgers voluntarily 
subjected themselves to the risk of leaks 
was not then under consideration, bub 
the case shows that even in water cases 
the main rule has been modifled by the 
principle of the cases of Hammack v. 
White (G) and Box v Juhb (4) For these 
reasons. I hold that the defendant is not 
liable. It is hard on the plaintitfs that 


they should suffer damages and not be 
able to recover, unless the contractor 
happens to be a rich man But it seems 
to me that the strict application of the 
rule of Fletcher and Rylandas to all 
water cises, without taking into account 
the condition of modern life and the 
great difference between the permanent 
storage of vast quantities in artificial re- 
servoirs and the use of a few hundred 
gallons for purely temporary purposes, 
would be a great hardship and a hind- 
rance to modern business operations. I 
find then that the defendants are exempt 
from liability because by employing a 
competent contractor and compet(3nt ar- 
chitect they acted with the greatest pos- 
sible care The suit is. therefore, dis- 
missed Nevertheless, since this is appa- 
rently the first case regarding the respon- 
sibility of'persons who undertake building 
operations, for damage done by water, 
and the plaintitfs had a good ground for 
suing the defendant, I make no order as 
to costs. 

P N./h.K. SiLit dismissed. 
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Percival, j. C. 

Ismail — Applicant 

V. 

Mt. Amina — Opponent. 

Original Civil Misc. Appln. No. 29 of 
1928, Decided on 4th April 1929. 

(a) Provident Funds Act (17 of 1925) — In- 
terpretation — Act silent but rules definite — 
Rules should be referred to— Interpretation 
of Statutes. 

Where the sections of the Act do not specifl- 
oiilly deal with a particular point .and the 
rules deal with the very point under con- 
Bideration the rules should be referred to. 

[P 15) C 21 

^ (b) Provident Funds Act, Ss. 2, 4 and 5 
— Nominee dying before subscriber to Provi- 
dent Fund — First dependent of subscriber 
and not heir of nominee succeeds. 

If a ncminee of the providtint fund subsori- 
bor dies previous to the death of the person 
entitled to the said fund it will bo the first 
dependent of the subscriber and not the heir of 
the nominee that is entitled to the provident 
fund. [P 159 C 2] 

Ghanshamdas Ladharam — for Appli- 
cant. 

Khemchand Sukhramdas — for Oppo- 
nent. 

Judgment — This is an application for 
a succession certificate in respset of aa 
item of Rs. 555-7-0 being the amount of 
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the provident ,fimd o[ one Moosa, resi- 
dent oE Karachi 

The applicant lamil, son of Moosa, 
claims the amount as being the heir of 
Ghulam Tlus^ain, son of Moosa, who was 
nominated by Moosa as the person who 
should receive the amount of the provi- 
dent fund The opponent, Mt Amina, is 
the widow of the deceased Moosa, and 
the stepmother of the applicant. She 
elaims the sum on the ground that she is 
the dcfeadant of the deceased Moosa, who 
has the first claim to the provident 
fund (jhulam Hussain died before the 
death of Moosa. 

Tho point for consideration, therefore, 
eirnply is whether if a nominee of a pro- 
vident fund subscriber has died previous 
to tho death of the person entitled to tho 
said fund, tho heir of tho nominee is 
'entitled to the money in question or the 
first dependent of tho deceased subs- 
criber. 

The learned pleader for the applicant 
relies chiefly on Ss 4 and h. Provident 
Funds Act, L925. These provisions deal 
witli the payment of provident funds 
and particularl v with payment to tho 
nominee of the subscriber. It is argued 
that, as the provident fuiii m^ney vests 
in the nominee the heir of the nominee is 
entitled to receive the amount oven after 
tho death of tho nominee 

On behalf of the opponent reliance is 
placed chiefly on R. 17, Note (2) of the 
Rules regulating general Provident Fund 
Accounts. It IS there laid down that,'. 

" whgro a person nominated in the form of 
declaration dies beforo the subscriber, the 
dGcIarabion shall, in the abionce of diroction 
to tha contrary in the form of doclaration, be- 
come null and void in respect of that pirson ” 

This rule deals with the exact point 
under consideration, whereas Ss. 4 and 5, 
Provident Funds Act, 11325, do not deal 
spocitically with that point. 

It is contended on behalf of tho appli- 
cant that these rules do not apply to the 
North Western Riilway Provident Fund 
which is now under consideration. The 
Rules are stated to be rules regulating 
•the General Provident Funds , and in 
R. 2 (o) reference is made to the position 
of a person who has been a subscriber to 
the State Railway Provident Fund, and 
who ie subsequently transferred to pen- 
sionable Government service The rules 
do not show directly that they apply to 
State Railway Provident Funds, but, on 
the other hand, they are rules issued ia 


1926, after tho Provident Funds Act, 
1925 was passed, and in any case they 
form a guide iu respect of the interpreta- 
tion of the question now under considera- 
tion 

In view, thorefoio, of tho fact that the 
seotions themselves do not deal specifi- 
cally with tho point, I am of opinion 
that we should refer to the rules where 
tho very point under consideration is 
dealt with. It also appears to mo to be 
not an unreasonable interpretation of the 
Act, because a man may be willing to 
nominate a particular person to receive 
his provident fund but he may not 
be willing that the heir of such nominee 
after the death of nominee, should have 
the prior right to it. The Act itself 
makes it clear that normally the person 
who should receive tho amount is tha 
dopoudent who is defined in S 2 of the 
Act, as a wife and certain other persons, 
tho ma]or son not being one of those per-i 
sons. I am of opinion, therefore, that,! 
in the absence of a provision that the, 
heir of nominee should receive the provi-l 
dent fund, the first dependent of the! 
subscriber has the prior right thereto 

In view of the above remarks it is 
open to Mb. Amina the opponent, to make 
an application for a succession oerbiticate 
in which case the Cjurt will pass orders 
thereon 

The present application is dismissed 
with costs. 

V 11 /r K Ai)[)JiGatio,\ 

A. 1. R. 1929 Sind 159 

Pkrcivaij, J C and RarcHAND, 

A. J C. 

llochirain G lanchand — Appellants. 

V. 

KahiGhand Deumed — Respondents 
Miso Civil zVppeal No 22 of 1928, De- 
cided on 25bh Januaiy 1929, against order 
of remand of 2ad Asst. Judge, Hyderabad, 
Sind, D/- 2drd December 1927. 

Civil P. C., O. 41, Rr. 27, 28 — Decision on 
merit wrongly refusing evidence of party — 
Proper course on appeal is to admit such 
evidence or cause it to be admitted by lower 
Court with evidence in rebuttal of it and 
pass judgment upon it. 

Where is a suit decided on merits and the 
trial Court has wrongly disallowed evidence of 
oertain witnesses for a party as also tha pro- 
duction of certain documents proper course on 
appeal for the appellate Court is uot to remand 
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the cAse to lower Court for trial de novo but to 
prooeed under Rr.27 and 28 and allow auoh evi- 
dence or dooumanfca bo be produced or wibnca- 
aea to be examined and aUo leaord aucb evi- 
dence of the obhar party produced in rebutbal 
thereof or direcb bl£e lower Court bo do the 
aame and submit it to the appellate Court to 
enable it to pronounce judgment upon it. 

[P IGO C 2] 

Pahlajsinu B. Advani — for Appellants. 

Kimatrai Bhojraj — for Respondents. 

Judgment — This appeal arises out of 
a suit filed by the plaintiff-respoadents 
for recovery of Rs 793-7-9 said to ho due 
by the defoadanb-appellants carrying on 
business in the name and style of Rochi- 
ram Gianchand on a commission agency 
account which was said to consist of 
certain dealings in wheat and dyes. 

The defendants admitted that they had 
dealings with the plaintiffs in respect of 
wheat but contended that on that account 
nothing was due by them. With regard 
to the dyes thoir case was that the 
])lain tiffs acted as commission agents of 
quite a different firm which carried on 
business in the name of Radhomai Santu- 
mal. They also raised certain other 
pleas and the learned trial Judge framed 
the following issues : 

1. Ls the suit in tinio nr not ? 

2i Cannot the suit lie in the form in which 
it IS brought 

3. Did the defoodanbs tako the items of 
account shown in the suit } 

4. On an account being taken what will be 
due bo the plaiutil! ^ 

5. What should the decree be ^ 

When the case started the plaintiffs’ 
pleader had in his opening address the 
names of the witnesses whom he intended 
to call. At an adjourned hearing he 
craved leave to examine certain other 
witnesses whom he had summoned and 
who were in attendance bat whose names 
were not mentioned in the opening address. 
He also craved leave to put in certain 
documents said to be letters written by 
the defendant but the learned Judge ex- 
cluded both these pieces of evidence and 
on the evidence before him came to the 
Gonolusion that the two firms of Rochi- 
ram Gianchand and Radomal Santumal 
were different and that the account of 
the firm of Rochiram Gianchand consis- 
ted only of dealings in wheat on which 
account nothing was due to the plaintiffs. 
He accordingly dismissed the plaintiffs' 
suit. 

On appeal the learned Astistant Judge, 
Hyderabad, Sind, was of opinion that the 


evidence of witnesses had been wrongly^ 
rejected. In the absence of such evidenoo> 
and in view of the further facts that the^ 
defendants in their turn claimed that if 
that evidence was allowed to be taken 
they should be permitted to call evidence 
in rebuttal, the learned Judge set aside> 
the decree of the lower Court and reman- 
ded the case to lower Court for trial de 
novo. It is against that order that the- 
defendants have come to us iu appeal. 

Now, there can be no doubt that the 
order of the learned Judge is not strictly 
correct. The learned Judge appears to 
have dealt with the case under 0. 41, 
R. 23, Civil P. C. But that rule deals 
with cases where the judgment of the- 
trial Court on preliminary issue is re- 
versed by the appellate Court. In the 
present case the Appellate Judge was nob 
in a position either to reverse or confirm 
the judgment of the trial Court on such 
issues as cortain evidence had been exclu- 
ded aud he was not in a position to say 
what the effect of such evidence would be 
on the findings on those issues Tlie pro-' 
per rule under which the learned Judge 
should have proceeded was R. 27 which 
empowered him to allow any evidence or 
documents to he produced or witnesses to 
be eximinoi where the trial Court had 
refused to allow such evidence or where 
ho required the production of such evi 
dence for the purpose of enabling him to 
pronounce judgment or for any other sub- 
stantial cause. Under that rule it was 
open to the learned Juige not only to 
order that the plaintiffs should he per- 
mitted to adduce oral evidence which was 
excluded but also to order that the defen- 
dants should likewise be permitted to 
adduce evidence in rebutbal *if they 
so wished. It was equUly open to him 
to record such evidence himself or to 
direct the trial Court to do so. 

We aocordingly allow the appeal and 
direct the learned Appellate Judge to re- 
mand the case under 0. 41, fir. 27 and 28» 
to the trial Court with directions to re- 
cord the evidence of the witnesses cited 
on behalf of the plaintiffs which was ex- 
cluded and also to record such evidenoe 
of the defendants as may be produoed in 
rebuttal. We uuderstaud from Mr. 
Kimatrai that in parsaanoeof the order 
already passed the Sub- Judge has record- 
ed certain evidence, which had originally 
been excluded. If that is so, we have no 
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*^oabt that the learned trial Judge will 
after hearing the parties treat that evi- 
dence as evidence recorded in pursuance 
of O 41, E. 28, and will not require the 
plaintitfs to produce those witnesses 
again unless there is sufficient cause to 
the contrary. 

Costs of both the Courts to be costs in 
the cause. 

V.li /r K. Appeal allowed. 


A I. R. 1929 Sind 161 (1) 

PEHCIVAL, J. C., AMD Rupchand, 

A. j. c:. 

Mithomal and another — Appellants. 

V. 

Bashomal — Respondent. 

Second Appeal No 25 of 1926, Decided 
on 24th January 1929. 

Courl-feei Act S. 7 (5) — In suit for reco- 
very of possession of property court- fees 
paid on value of property and suit decreed — 
Defendant appealing against decree — He 
must pay same court-fees on value of pro- 
perty though he was in possession of pro- 
perly. 

Where in a suit for recovery of posacaaion 
of certain property on payment of the neces- 
Bary court-feoa on the value of the property 
the claim la decreed and the defendant appeals 
against the decree, ho is bound bo pay the 
same court-foe upon the value of such pro- 
perty on the momorandum of appeal although 
he was in possession of property. [P 161 G 2J 

Dipchand Ghandumal — for Appellants. 

SriJcishandas H. Lulla — for Respon- 
dent. 

Judgment. — The plaintiff -respondent 
filed this suit against the defendants- 
appellants for recovery of possession of 
certain property of which he claimed to 
be the owner and paid the necessary 
court-fee on the value of the property. 
He succeeded iu the suit and obtained a 
decree. The defendants appealed against 
that decree but refused to pay any oourt-^' 
fee on the'value of the property on the 
ground that as he was in possession it 
was open to him to put his own valuation 
on the declaration which he wanted, 
namely, that the plaintiff was not the 
owner of the property and was nob en- 
titled to possession. Notwithstanding 
an opportunity given to him by the first 
appellate Court he refused to supply the 
necessary court-fee with the result that 
his appeal was dismissed. He has now 
come to us in second appeal and has again 
1929 S/21 & 22 
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valued the relief sought by him in the 
same manner as before. 

Now the test which is generally laid 
down in determining what is the proper 
court-fee payable on a* memorandum of 
appeal is what is the value of the relief 
granted which is sought to be gob rid of. 
The subject matter in dispute in this 
case was possession of property and the 
fee paid by the plaintiff was based upon 
the value of such property. The appel- 
lant was, therefore, bound to pay the 
same court-fee on the memorandum of 
appeal irrespective of the fact that he 
was in possession of the property. As 
the appellant failed to pay the necessary 
court-fee in the lower Court though 
an opportunity was afforded to him the 
learned Judge was right in dismissing 
his appeal. 

This appeal, therefore, fails and is 
dismissed with costs. 

P.N /n.K. Appeal diksmissed. 


A I R. 1929 Sind 161 (2) 

Percival, j. 0., AND Rupchand. 

A. J 0. 

A. C. MacKillop — Applicant. 

v. 

Noorhhoy Allihhoy and Sons — Oppo- 
nents 

Civil Revn. Appln No. 33 of 1926, De- 
cided on 25th January 1929, against 
judgment and decree of Sm. C C. Judge, 
Karachi, D/- 27th January 1926 

Contract Act S. 114 — Sale— Warranty- 
Article purchaied upon hii own judgment 
by purchaser — No implied warranty — Pur- 
chaier relying upon leller’i judgment of 
■election for particular uie — There is im- 
plied warranty that it will be fit and proper 

If a party purohaaes an article upon hia 
own judgment he cannot aftorwarda hold the 
vendor reaponaible on the ground that the 
article haa turned out to bo unfit for the pur- 
poao for which it waa required. But if tho 
puichaseT relies upon tho judgment of the 
aeller and informs him of the use to which 
the article la to be applied, the traniacbioa 
carriea with it an implied warranty that the 
thing shall be fit and proper for tho purpose 
for which it was designed : Brown v, Ed- 
gington, 2 Man. & O. 279, ReU on, 

[P 162 G 2] 

D. N. O'Sullivan— tor Applicant. 

Dharamrai Tirathdas — for Oppo- 
nents. 

Percival, J. C. — This is a revision 
application against the decree of the 
Small Cause Court, Karachi, who haa 
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passed a decree in favour of the plaintiffs 
Messrs Norbhoy Allibhoy and Sons for 
Bs 997-8-0 and costs. 

The defendant has hied this applica- 
tion. ^ 

In this case the defeudanb bought a 
lathe and two other articles from the 
plaintiff for Es. 2,650. He paid out of 
this amount Es 1,700 to the plaintiffs 
and the suit was for the remaining 
amount with interest. 

Two grounds raised in the application 
are that there was misrepresentation by 
the plaintiff and that there was broach 
of warranty. The first of these two 
points is a question of fact, and it has 
been held by the learned Small Cause 
Cause Court Judge that there was no 
misrepresentation by the plaintiff. He 
holds indeed that the plaintiff was not 
present at all when the defendant came 
to inspect the articles. 

In connexion with the other point 
raised by the counsel for the applicant 
that of a broach of warranty reliance is 
placed on behalf of the appellant on S. 
Ill, Contract Act, and the case Ilurbut 
John Amies v, J al P. Virji (1) If we 
turn to S 111 we see that the wording 
of it is rather restricted. The words are 
as follows ; 

"Where goods hayo been ordered for a spe* 
cifiei purpose, for which goods of thu dono- 
minatioii mentioned in the order are usually 
sold, there is an implied warranty by the 
seller that the goods supplied are fit for that 
purpose. 

Illustration 

"Zf orders of A, copper manufacturer, cop- 
per for sheathing a vessel. on this order 
supplies copper. There is an implied war- 
ranty that the copper is fit for sheathing a 
vessel." 

If we look at the facts of this case, as 
found by the learned Small Cause Court 
Judge we see that they are considerably 
different from those mentioned in S. 
114, Contract Act. Or even in the 
Bombay case mentioned above, which 
had reference to a vendor of a motor 
car. In the present case as stated by 
the plaintiff, the plaintiff sold second- 
hand iron goods which were obtained 
from Busreh. He was not present when 
the defendant came and inspected the 
goods Defendant came and inspected 
the goods in the presence of one Abdul 
Satar for about half or three- fourths of 
an hour, and after having done this he 
decided to purchase them. The finding 

(1) A. I. R. 1924 Bom. 41. ’ 


cf the learned Small Cause Court Judge, 
as stated in his judgment, is : 

"The defeudanf: had made up his mind to 
purchase the machiues before he had ever 
.seen the plaintiff. The defendant himself is 
an engineer which the plaintiff is not ; and 
the machines wore admittedly second-hand 
and received from Basroh. So that ev«n if 
the plaintiff made the alleged statement, 
which, however, ho denies, it does not appear 
that the defendant was 'influenced by it to 
give his consent or that it was made a term 
of the contract." 

He further obaervos that the plaintiff 
was not present when the parties had 
met and struck the bargain. The find- 
ing is, therefore, that they wore merely 
second hand articles bought from 
Busreh, that the plaintiff did nob mis- 
represent in any way that they were fib 
for lathes and that he did not in fact 
give any warranty that they were so fib. 

It may be mentioned, inter alia, that 
the defendant did not take early steps in 
the matter. He paid Es. 1,700 and when 
plaintiff gave him notice domanding the 
price of the goods a month after the sale 
he gave no reply. 

Having regard to the finding of the 
learned Small Cause Court Judge, it 
does not appear to be a case for tins 
Court to interfere ; and the application 
is accordingly dismissed with costs 

Rupchand, A. J. C. — I concur. 

It is well settled that if a party pur- 
chases an article upon his own judgment 
he cannot afterwards hold the vendor 
responsible on the ground that the arti- 
cle has turned out to be unfit for the 
purpose for which it was required. It 
is equally well-settled |bhat if a purchaser 
relies upon the judgment of the seller 
and informs him of the use to which the 
article is to be applied, the transaction 
carries with it an implied warranty 
that the thing shall be fit and proper 
for the purpose for which it was de 
signed. Brown v. Edgington (2) 

Now whether the purchaser has relied 
upon his own judgment or upon that of 
the seller is a question of fact in each 
case In the present case, it is not dis- 
puted that the defendant -is a Mechani- 
oal Engineer and fully knew about the 
use of the article which he was purchas- 
ing. 

On the other hand, there is no evi- 
dence on the record and no attempt has 
been ma de to prove that the plaintiff 

(2) [1041] 2 Man. & G. 279=10 L. J. C. P. 

66=2 Scott N. R. 496=1 Drink 106. 
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was dealing in tihese articles whether 
new or second-hand. There is also clear 
evidence that the defendant knew that 
he WAS buying these articles which had 
been purchased by the plaintiff from the 
Military Authorities at Busreh as se- 
cond-hand goods. There is also evi- 
dence that the defendant himself in- 
spected them at the time when the plain- 
tiff who made the contract was not pre- 
sent'^there. And under those circum- 
stances, I am not prepared to hold that 
the learned Judge below was in error in 
coming to the conclusion that no case of 
implied warranty had been made out or 
that, his finding is so erroneous as to 
require interference in revision. 

K.B /r K. Application dismissed 


A I. R. 1929 Sind 163 

Aston, A. J. C. 

Ganffaram Sajiiandas — Plaintiff. 

V. 

Beumal Nihalchand and others — De- 
fendants. 

Civil Original Suit No. 14 of 1925, 
Decided on 19th March 1929. 

Deccan Agriculturist Relief Act (17 of 
1879), S. 10-A^Legal representative of de- 
ceased defendant, agriculturist — Civil 
Court's jurisdiction is not ousted, {ohitfi ) 

Tlio mere fact that one or more legal repre- 
sentatives of a deceassd defendant has the 
status of an agriculturist sinca the death of 
deceased defendant or acquired that status 
subsequently will not oust the jurisdiction of 
the High Court in a suit which is properly in- 
stituted. [P IG'^ C 2] 

SriJcrishendas TI. Lulla — for Plain- 
tiffs. 

Kodumal Lekhraj — for Defendants. 

Judgment.— Two issues by consent 
have been fixed as preliminary issues viz., 
(1) Ai 0 the defendants 1 (a) to 1 (o) agri- 
culturists. (1) (a). If so, has this Court 
jurisdiction ? 

The burden of proving issue 1 was 
on the defendants who raised this issue. 
The evidence brought consists of the oral 
evidence of one Tirathmal Janimal and 
certified copies of 5 extracts from the 
Becord-of-Bights register. Tiratnmal 
alleges that he himself is an agricultu- 
rist. He admits that he also does the 
business of making bidis but says that he 
derives Ba. 200 to Es 300 from'agricuL- 
ture and Rs. 100 to Rs. 209 a year from 
making bidis. He has produced no docu- 
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mentary evidence in support of his al- 
legation that he is an agriculturist and 
on his mere vague allegation, I am not 
prepared to hold that he is such. He 
has, however, given evidence with regard 
to certain other defendants, viz., defen- 
dants Situmal, Tejumal, Bupanmal and 
Bhojomal. None of these defendants 
have given evidence themselves. Ac- 
cording to Tirathmal they keep books 
but these books have not been produced. 
Tirathmal says that they have no other 
source of incoino than agriculture. Bub 
it is not clear what means Tirathmal has 
of knowing what the source of the in- 
come of these defendants is or how they 
are related to him. Their omission to 
come and give evidence and to produce 
their books raises a presumption against 
them which considerably weakens the 
evidence of Tirathmal I am of opinion 
that it is not established that the main 
source of income of these defendants is 
agriculture though it is established that 
Satumal, Tejumal, Bupanmal and Bhojo- 
mal own agricultural lands. 

My finding on issue 1 is accordingly in 
the negative 

Issue 1 (a) does nob strictly arise. 
Bub [ would like to point out that at the 
time of the institution of the suit it was 
not suggested that any defendant was an 
agriculturist The only ground on which 
it is alleged that this Court has now no 
jurisdiction is that certain legal repre- 
sentatives of the defendant wlio died 
after the institution of the suit have ac- 
quired that status or had that status at 
her death. I do not think that the mere 
fact that one or more legal represent- 
atives of a deceased defendant was an 
agriculturist would oust the jurisdiction 
of the Court in a suit which was pro- 
perly instituted If that were the case, 
great hardship aud inconvenience would, 
in my opinion, arise in cases in which 
agriculturists were only concerned in a 
representative capacity Had I decided 
issue 1 in the allirmabiye my decision 
on issue 1 (a) would have been in the 
affirmative also. That issue, however, 
does not arise. 

Plaintiff to have costs of those preli- 
minary issues, but care should be taken 
by the olfice that pleader's fees are nob 
charged twice over in the form of costs. 

Hearing of suit 5th April 1929. 

V.B./u.K- Order, Atfiordingly. 
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A. I. R. 1929 Sind 164(1) 

Ropchand, a j. C. 

In re, Assaram Motir am, -Insolvent. 

Misc. Appeal Uo. 15 of 1928, Decided 
on 13th February 1929, from an order of 
the Official Assignee in Insolvency Case 
No. 15 of 1928 

(b) Contract Act, S, 62 — Unstamped pro- 
miiiory note though inadmiiiible in evidence, 
creditor can prove his original debt. 

Even iC a chib produced la a promissory 
nobo and as such inadmiaaible in evidence for 
want of stamp, ib is open to a creditor to prove 
his original debt. Bi own v. Watts, (1803) 1 
Taunt 353, Bel. on. [P 164 C 1] 

(b) Negotiable Instruments Act, S. 13 — 
Chithi not mentioning payee is not negoti- 
able instrument. 

Where the chithi or demand note does not 
mention the person to whom the amount is to 
be paid, it is not a negotiable instrument. 

[P 164 0 1] 

Menghraj Kalumal — for Plaintiff. 

Judgment — I think the learned 
OOioial Assignee was in error in rejecting 
Ithia olaim. Even if fche chib produced 
before him was a promissory nobe, and as 
such inadmis.sibl0 in evidence for want 
of stamp, it was open to the creditor to 
jprove his original debt : Broiun v. WMts 
(1). The claim states as follows : 

“Particular of account referred to above : 

A demand note in my favour issued by the 
insolvents. 

The amount paid to him as deposit. Chithi 
in original and its translation are hereto at- 
tached. “ 

At first sight, ib mighb appear that 
the creditor had based hia claim on the 
demand note, bub reading the whole of 
this paragraph it is clear that the claim 
was based upon the original debt, name- 
ly, the deposit of Rs. 500, and the de- 
mand note or chithi, was relied upon 
only in proof of the debt. I am further 
of the opinion that the chithi or demand 
note is not a negotiable instrument. 
There is no mention in it of the person 
to whom Rs. 500 have to be paid on de- 
mand. This, in itself, takes the docu- 
ment out of the definition of a negotiable 
instrument. I accordingly allow the 
appeal and order that the Oilioial Re- 
ceiver should admit the claim of the ap- 
pellant. 

P.N./r.K. Appeal allowed. 


(1) [1808] 1 Tftunb 353.' 


A. I. R. 1929 Sind 164 (2) 

Percival, j. C., and Rqpghand, 

A. J. C. 

Satumal — Applicant. 

V. 

Ehudciclad — Opponent. 

Civil Revn. Appln. No. 14:8 of 1925^ 
Decided on 23rd January 1929, against 
the order of Sub-Judge, Sehwan. 

Civil P. C , Sch. 2, Para. 14 — Award re- 
turned to original arbitrator with direction 
to modify on specified point^Whole award' 
altered— Arbitrator held functui officio. 

When an award is sent back by the Court to 
the original arbitrator with direction to spe- 
cify definitely the land awarded and return 
the award so amended, and the arbitrator in- 
stead of complying with the order goes afresh 
into the matter and makes a fresh awards 
thereby depriving the party of the award 
made in his favour the award cannot be ac- 
cepted and the arbitrator is functus officio 
except as to that portion .of the award which 
was ordered to be amGndod;i/o/iHsmi v. Latham^ 
20 L. J. Q. B. 236, Rel. on. [P 165 C 2} 

Faiechand Aasudomal — for Applicant 

Percival, J. C . — This is a revision ap- 
plication against the decree of the Sub- 
Judge of Sehwan made in terras of an 
award passed by the arbitrator Wadoro 
Eakirbux Khan. In this case the re- 
ference was made to the arbitrator and 
he made an award in the following 
terms 

“The land, of which the plaintiff produces 
the deeds proving the purchas'i and nob only 
giving the boiindanos, is awarded to the plain- 
tiff.” 

On this point the learned Sub-Judg& 
as follows : 

“The award road. But it seems the award 
has not been made clearly. Hence the award 
may be sent back to the arbitrator who should 
be asked to make it clear as to which party 
has boon awarded the land mentioned in the 
suit.” 

Then he goes on to say : 

“Baharsing bailiff to take this award to the 
arbitrator and bring it amended by 20bh June 
1925.” 

To the arbitrator he gave the follow- 
ing instructions : 

“The award given by you in this matter is 
returned in original per Baharsing bailiff 
which please amend as ordered and return by 
27th June per same bailiff.” 

It appears from this that he intended 
that the particular lands which were 
covered by the order in the awards 
namely, the lands of which the bounda- 
ries were stated should be specified. 
There was no certainty in the award. It 
was uncertain as to which particular 
lands were covered by the skyward. Th& 
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arbitrator, however, instead of merely 
saying that the deeds l\n question refer- 
red to certain particular lands, to which 
the award was meant to apply, went 
afresh in the matter and made a fresh 
award. ^ He said : 

“Enquiry has been mado from the plaintiff's 
-witnessos and other people of the neighbour- 
hood but no one proves the right of the plain- 
tiff. It 19 not known as to on what basis the 
doedflf are written. From enquiries made 
from the witnesses and other people the de- 
fendant’s right 19 proved. Hence the defen- 
dant should get this land." 

So that in fact the arbitrator refused 
to carry out the order of the Court re- 
garding the award, and made a fresh 
award In these circumstances it ap- 
pears that the learned Sub-Judgo has ex- 
ceeded his jurisdiction in accepting the 
second award as carrying out the instruc- 
tion made in the remand order sending 
back the award to the arbitrator. There 
was, tlierefore, no proper second award in 
accordance with which the decree should 
be framed, and the decree is, accordingly, 
set aside and the case is remanded to the 
Sub-Judge for disposal accordiug to law. 

Having regard to the fact that the 
arbitrator did not carry out the mstruc- 
•tions of the Court, it does not appear 
that this is a case which should be sent 
back to the previous arbitrator for dis- 
posal in accordance with the first order 
of the Court We direct simply that the 
case should be piooeeded with afresh by 
the Sub-Judgo. 

Costs to be costs in the cause. 
Rupchand, A. J. C — This revision 
application raises an interesting ques- 
tion of law on which there is apparently 
no precise authority of any Indian High 
Court. 

We are told that when the first award 
was received by the Court, the learned 
Judge passed an order suo rnotu remitting 
the award to the arbitrator as it was in- 
definite in so far that it merely stated 
that the plaintiff was entitled to a de- 
eree for the lands in respect of which he 
had produced documents but did not spe- 
cify what those lands were or if they 
were the same as those which were the 
subject-matter of the suit. As the award 
then stood, no decree could be passed 
thereon so as to be executable and it was 
necessary that the award should specify 
the lands in some form or the other. The 
award was remitte(H;o the arbitrator only 
/or the purpose of enabling him to speefiCy 
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the lands which he had awarded to the 
plainbilf. Instead of complying with 
that order the arbitrator submitted a 
fresh award holding that the plaintiff’s 
suit should be dismissed^ Now this new 
award might have been justified if the 
document proved by the plaintiff before 
the arbitrator did not refer to the lands 
in suit. In that case it might have been 
said that the arbitrator was under a mis- 
apprehension that the documents related 
to the lands in suit. But that is not so. 
As a matter of fact the lands referred to 
in the document and in suit are identical 
The question, therefore, arises, whether 
it was competent to the arbitrator to 
pass a new award diametrically opposed 
to the first when he was merely required 
to specify what lands were referred to by 
him. 

The following are the observations of 
Erie, J , in Johnson v. Latham (l) : 

“SupposQ an award good as bo bhroo poinba, 
and bad as bo bhe fourbb, and sonb back as bo 
bhab alone, as ab present advised, I am ol 
opinion that bhe arbibrabor is funebus offioio 
as bo bhe bhree, and cannot alter his judg- 
ment as to them.’’ 

Our attention has not been drawn teS 
any Indian decision directly bearing on 
the point, but it would appear that the 
principle enunciated by Erie, J would 
equally apply to the provisions of R 14, 
Sell. 2, Civil P C. In my opinion the 
arbitrator could not alter his judgment 
and nonsuit tho ‘plaintiff. Ilis second 
award was beyond tho scope of his autho- 
rity and cannot therefore stand nor can 
a decree be passed on the first award un- 
less it is amended by making it clear 
what lands it refers to. No useful pur- 
pose will bo served by remanding the 
first award again to the arbitrator for 
the same purpose It will mean an un- 
necessary waste of time as he is not 
likely to go back upon his second award. 
For these reasons I concur iu the order 
proposed by the learned Judicial Com- 
missioner. 

V B /r.K. Application allowed* 


(1) [1851] 20 L. J. Q. B. 236 = 2 L. M. & P. 
205. 


Batumal v. KhupjMAd (Eupchand, A. J. C.) 
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Emperor 

V. 

Fateh — Accused. 

Criminal Ref. No 99 of 1929, Decided 
on 25t;h June 1929. 

^ (b) Criminal P. C , S. 110 — Magistrate 
can take action under S. 110 against person 
undergoing sentence of imprisonment by 
order made on proceedings initiated under 
S. 109. 

Where a person resided within the ]uri.qdic- 
tion of a Magistrate and habitually committed 
thefts and disposed of stolon property within 
his jurisdiction, the mere (act that he abs* 
conded and was brought back to the jurisdic- 
tion of the Magistrate and that an order had 
meanwhile been passed by another Magistrate 
sentencing him to 12 months' rigorous impri- 
sonment in default of giving security on pro- 
ceedings initiated under S. lOJ does not oust 
the jurisdiction of the former Magistrate to 
take action under S. 110 . id ('al. 215, Ref. 

[P IGG C 2 , P 167 C 1] 

^ (b) Criminal P. C , Ss, 120 and 123 — 
Person undergoing sentence of 12 months 
under S. 109 — During pendency of such sen- 
tence order passed under S. 110 for sentence 
of three years — Second sentence begins after 
first is finished and total imprisonment can- 
not exceed three years, 

A person was sentenced by a Magistrate to 
12 months’ rigorous imprisonment on pro- 
ceedings initiabcd under S. lOJ on Sth August 
1927 , and while undergoing that sentence ho 
was sentenced to three years' rigorous impri- 
sonment from 2l8t DecGinber 1927 on proceed- 
ings instituted under S, 110. 

Held . that in view of S. 120 the person 
should have been required to give security 
from Sth August 1928 and as according to 
S. 123 the maximum punishment for failure to 
give security was three years, the person 
should be sentenced to two years’ rigorous 
imprisonment from 8bh August 1926. 

[P 167 0 1] 

C. Lobo — for the Crown 

Judgment —Our atbention has been 
drawn to the cise of Fateh alias Usman, 
son of Ramzan, who was awarded 12 
months' rigorous imprisonment, under 
Cb. S, Criminal F. G., by the First Class 
Magistrate, Shikarpur on Sth August 1927 
and while undergoing that sentence, was 
sentenced to three years rigorous impri- 
soument under Ch. B, Criminal F. C., by 
the Sub-Divisional Magistrate, Kandhkot, 
on 21sb December 1927. This sentence 
was confirmed by the Sessions Judge, 
Sukkur, on 24th February 1928, The 
following questions arise for consider- 
ation, viz. ; 

1 Whether the Sub-Divisional Magis- 
trate, Kandhkot, bad jurisd'iction to take 


action under S. 112, Criminal F. C., 
against a person, who at the time pro- 
ceedings were instituted by the police, 
under S 110, Criminal F C , was under- 
going a sentence of 12 months’ rigorous 
imprisonment indicted by another ^ligis- 
trabe for failure to give security for good 
behaviour. If so, 

2. From what date the period for giv- 
ing security and the sentence of impri- 
sonment in default of giving security 
would commence. 

3 Whiib sentence was the maximum 
sentence which could be imposed in de- 
fault of security. 

It appears that the house of one Man- 
ghomal at Thul in the Upper Sind Fron- 
tier District was broken into on 25th 
July 1927. Fateh alias Usman a resident 
ill the District was suspected but he abs- 
conded On the following day viz , 26th 
July he was found with two companiona 
under suspicious circumstances in Kot 
Sultan in the Shikarpur Taluka with 
keys and property in his possession. The 
real identity of Fateh alias Usman wha 
gave a false name was not known to the 
police and proceedings were initiated 
against him under S. 109, Criminal F. C., 
before the First Class Magistrate, Shikar- 
pur, with the result that on 8fch August 
1927 ho was called upon to furnish secu- 
rity and sentencod to 12 months’ rigorous 
imprisonment in default It was then- 
discovered that the respondent was Fateh 
alias Usman and that the property in his 
possession was stolen from the house of 
Manghomal. Fateh alias Usman was 
taken to the Court of the Suh-Divisio-nal 
Magistrate, Kandhkot, and he was ohal- 
laned for house-breaking and information 
was given bo the Sub-Divisional Magis- 
trate, Kandhkot, under S. 110, Criminal 
F. C., and on 5th September 1927, ara 
order was passed under S. 112 calling 
upon him and four others to show cause 
why they should not give security on tha 
ground that they were habitual thievea 
and disposers of stolen property, 

We are of opinion that the mere fact 
that Fateh alias Usman absconded and 
that he was brought back to the juris- 
diction of the learned Sub-Divisional 
Magistrate, Kandhkot, and that an order 
had meanwhile been passed by the 
learned First Class Magistrate, Shikar- 
pur, sentencing him to 12 months’ rigor- 
ous imprisonment in default of giving 
security ou proceedings initiated under 
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109, Criminal P. C., did nob ouab bho 
jurisdiction oi the learned Sub-Divisional 
Magistrate, Kandbkot, to take action 
under S. 110, Criminal P C. Ib was 
established bhab he resided within the 
jurisdiction of the learned Sub-Divisional 
Magistrate, Kandhkot, and habitually 
committed thefts and disposed of stolen 
property within the jurisdicbion. In this 
connpxion see the Calcutta ruling in 
Monindra Mohan v. Emperor (1) S 120, 
Criminal P. G , however, provides that 
when the respondent is undergoing a sen- 
tence of imprisonment the period for giv- 
ing security shall commence at the expir- 
ation oi the sentence. Fateh alias Usman 
therefore should have been required to 
give security from Bth August 1928 and 
under S 123, Criminal P. C , the maxi- 
mum period for failure to give security 
is three years. Fateh alias Usman there- 
fore is liable to a maximum sentence of 
throe years from 8bh August 1927. 

We accordingly set aside the order of 
the learned Sub-Divisional Magistrate, 
Kandhkot, and sentence Fateh alias Us- 
man to two years rigorous imprisonment 
from Hth August 1920 or until ho fur- 
nishes the required security. 

r.N./u.K. Order set aside. 

(1) [1910J Ifi Gal. 215=28 0 L J. 25=40 1.0, 
152=23 C.W.N. 193. 
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Rupchand, A. J C 

Godhandas — Appellants. 

V. 

Official A^^iijnce of the Estate of J affer- 
bhoy & Co, — Respondent. 

Civil Appeal No. 5 of 1928, Decided on 
1st March 1929, from order of OlBcial 
Assignee, Sind, D/- 10bh July 1928. 

Presidency Towns Insolvency Act, S. 52 (2) 
(c) — Insolvent a trader — Lorry hired out and 
used by him in business — Insolvent is repu- 
ted owner. 

The very fact that the vohiole hired out by 
the fnaolvont who was a trader, w.aa a lorry 
is sufhcieat to raise the presumptiou that the 
owner parted with its possession knowing that 
it will be used by the insolvent for his trade 
and this coupled with the fact that it was so 
used .and was in his possession at the date of 
presentation of insolvency petition brings it 
within the rule laid down in S. 52 (2) (c) : 
Colonial Bank v. Whinneyt (1985) 30 Ch D. 

2G1 ; Re Watson & Co , (1904) 2 K JJ. 753 ; 

Lamb y W right (ld2\) \ K D 857, iici on Case 
Law Discussed (1). [P 168 0 1] 


Fatehchaad Dharamdaa — for Appel- 
lants 

Eeicalram Jethanand — for Respon- 
dents. 

Judgment. — This isg,n appeal against 
an order passed by the OUicial Assignee 
holding that the motor lorry belonging 
bo the appellant was in possession, order 
or disposition of the insolvent, Hassan- 
ali, in his trade or business by the consent 
and permission of the true owner under 
such circumstances that he was the repu- 
ted owner within the moaning of S. 52, 
Cl 2, sub-Cl. Cc), Presidency Towns In- 
solvency Act. A considerable number of 
authorities have been cited by both sides 
upon the proper construction of this 
clause, and the corresponding provisions 
of the English Bankruptcy Act known as 
the leputed ownership clause. But I 
desire to refer only to three of them. In 
Colonial Bank v. Whinney (l), Cotton, 
L. J. said ; 

“I think the true construction ia that bho 
goods must bo in his (the bankrupt's) order 
or dispoBitiuu for the purposes of, or purpoaea 
connected with, his trade or business." 

And Lindley, Tj. J , said : 

"The language 'in his trade or business’ 

means not merely visibly emplo}od in 

his trade or business, but acquired for the 
purposes of the business and used for those 
purposes." 

In re, Watson k Co (2), Vaughan Wil- 
liams, L. J., after reviewing the English 
case law on the point summarized it by 
saying that : 

"The true owner must have unoonsoienti- 
ously permitted the goods to remain in the 
order or disposition of tho bankrupt." 

He added : 

This does not mean, as wo understand it, 
that he must have intended that false credit 
should be obtained by tho bankrupt’s apparent 
possession of tho goods, but it does at least 
mean that tho true owner of the goods must 
have consented to a state of things from which 
he must have known, if he had considered 
the matter, that the inference of ownership 
by the bankrupt must (observe, not might or 
might not) arise , see Jfaniilton v. BelH3), 
(hbson v. Bray (4) and Et parte Bright (5). Tho 
question for us then, is, did Messrs. Atkin 
consent to the passession by the bankrupts, 
Messrs. Watson, under such circumstances 
that customers were entitled to assume that 
Messrs. Wat.son were the owners of the goods 
in their trade or business." 

(1) L1885J 30Ch D 261 

(2) [1901] 2 K. B. 753 (757)=73 L. J K B. 
854=91 L. T. 709-20 T L R. 727. 

(3) [1854J 10 Ex. .545=3 W. R. 62=18 Jur. 
1109=24 L. J. Ex. 45=3 C. L. R. 308. 

(4) [1817] 8 Taunt 76=Holt 556. 

(5) [1879] 10 Ch. D. 566=27 W R. E85=48 
L. J. B K. 81=39 L. T 649. 
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Both these coises have beea referred to 
vvith approval by MoGardie, J., in Lamb 
V. Wrtght (6) and his Lordship has said: 

"The seotion is limited in ita operation to 
goods "in the trade or business of the bank- 
rupt." lb does noti*ipply to domestio aitioles 
of furniture in bankrupt’s private dwelling. 

If 'a man oonsents to the user of his goods 
in the trade or business of another ho knows, 
or ought to know, that ho runs a risk of losing 
those goods by the operation of S. 38. But if 
he only oonsents to the user of goods for 
private and non-business purposes, then he is 
not exposed, in my opinion, to the confis- 
catory provisions of S. 28, merely because the 
bankrupt without his knowledge or consent, 
has used those goods in and for his trade and 
businosB. A man, of course, cannot bo said 
to consent to what he does not know." 

It would appear from these oases that, 
in order to attract the applicability of 
of the doctrine of reputed ownership, it 
must he proved (a) that the true owner 
parted with possession of the goods under 
circumstances from which be must have 
known, if be had considered the matter, 
that the goods will be used in the trade 
or business of the bankrupt, (b) that they 
were so used, and (c) that they were in 
his possession, order or disposition at 
the date of the presentation of the insol- 
vency petition. In the present case there 
can be no doubt that all these conditions 
exist. It is either admitted or proved 
beyond doubt that (l) Ilassanali the hirer 
of the motor lorry was a trader, (2) that 
the motor lorry is pre-eminently a 
commercial vehicle and as such it was 
pre-eminently intended to be used for the 
purpose of some trade, (3) that when 
Hassanali hired the lorry the appel- 
lants either knew, or, if they had made 
due inquiries, must have known that 
Hassanali was hiring it for the purpose 
of ita being used in his* trade or business; 
(4) that it was BO used by him and (5) 
that it was -in his possession at the date 
of the presentation of the petition for 
insolvency. 

In Lamb v. W right (6), no such pre- 
sumption was raised as the car given 'On 
the hire and purchase system was a Jewet 
two-seater oar pre-eminently intended 
for private use and was mainly used by 
the bankrupt as such. It was, therefore, 
difiicult to raise the presumption that he 
had agreed to its being used by the 
bankrupt in his trade. In dealing with 
the facta of that case MoGardie, J., said ; 

"After he gob poaaeasion of the oar in dia- 

Ll92i] 1 K. B. 0^=93 L J. K. B 366^ 

T. L. R. 290=130 L. T 703=68 S. J. 479. 
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pube Finohio uaed it from time to time (a) for 
the purpoBe of delivering goods to the houaca 
of the cuatomers, aud (b^ for tho purpose of 
getting supplies from the wholesale market. 
The extent bo which the car waa uaed for 
those purposes waa much in dispute before mo. 
In my view the truth of the matter la that 
the oar was used on two or three days in the 
week either for baking goods to customers or 
for visita to tho wholesale market. Tho uaor 
ou such days waa for a small part of the day 
only and not for the whole day. Tho oar was 
employed somewhat beyond a mere emer- 
gency car. Bub, in my opinion its main func- 
tion and principal use with Finchin waa that 
of a pleasure car. Ho used it regularly aa such 
both on week ends and other days. No name 
or advertisement waa over placed ou it, and 
it waa never altered m any way so as bo be 
convenient for employment aa a oommercial 
vehicle." 

In the present case, on the contrary, it 
would appear that the very fact that the 
vehicle hired out by the insolvent was a 
lorry is sufficient to raise the presump- 
tion that the appellants parted with its 
possession knowing that it will be used 
by tho insolvent for his trade, and this 
coupled with the fact that it was so 
used, brings it within the rule laid down 
in S. 52, Cl. 2, sub-Cl. (c). I therefore, 
dismiss this appeal with costs. 

R.M /r.K. Appeal dismissed- 
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Percival, C j. and Aston, A. J 0. 

Khiilchand Bhikohand — Appellant, 
v. 

Jethanand Santdas and others — Res- 
pondents. 

First Appeal No. 106 of 1925, Decided 
on 27th February 1927, from judgment 
of Raymond, A. J. G , Sind, D/- 4th 
March 1925. 

(a) Limitation Act, Art. 120 — Suita on 
awards — Limitation Act, Arts. 115 and 113, 

Suita to enfotce awards are governed by 
Art. 120 and not by Art. 115 or Art. 113. 33 
Cal. 081 and 6 S. L. E. 143, Eel on 

[P 1C9 C 2] 

(b) Evidence Act, S. 115 — Peraons acting 

on general award and accepting benefit 
under it cannot challenge it. • 

Peraona who act on tho general award and 
accept benefit under it are precluded from 
challenging it on the ground that the award 
of intereab waa beyond the authority of the 
arbitrators. [P 170 0 1] 

G. A Rikla — for Appellaub 
Eimatrai Bhojraj — for Respondeuts. 
Judgment.^This is an appeal against 
the judgment and decree of the learn- 
ed Additional Judicial Commissioner 
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who held thafc a cortaiQ claim pre- 
ferred by the plaintiffs was nob barred 
by limitation, and that the vendors im- 
pliedly agreed in referring the matters 
to arbitration, that the breach was on 
their part, that the defendants’ firm had 
notice of the arbitration proceedings, 
that the reference and award were valid 
and genuine, and that the contract bet- 
ween the appellants’ firm and that of 
Lilafam stood cancelled and did nob 
operate. 

It is argued on behalf of the appellants 
that the claim of tlie plaintiffs was bar- 
red by limitation, because it was a claim 
for damages for breach of contract and 
due date was admittedly 25th January 
1918 It is contended, therefore, that 
under Art 115, Lim, Act, the suit became 
barred within three years of that date, 
and that even if the reference was re- 
garded as an acknowledgment of liability 
the suit became time birred within 
three years of 23rd March 1916, the date 
on which the present reference to arbi- 
tration was signed. 

I am of opinion that this contention is 
not sustainable, for the plaintiff, in hia 
plaint, sued in the alternative, on the 
award, and maintained that the cause of 
action arose m the alternative on 2lBt 
Juno 1918, when the award was filed. 
The decision on this point partly de- 
pends on the intention of the parties, 
when the reference was entered into. 

For the appellant it is contended that 
a number of disputes were pending on 
numerous contracts and that the only 
question referred to arbitration by the 
general reference was the question 

at what rates damages were to be 
paid ” and that the remaining dis- 
putes were left outside the reference 
The learned Judge was of the opinion 
that the parties impliedly treated the 
contract as having been broken, implied- 
ly waived all other defences with regard 
to the contract and referred the sole re- 
maining dispute to the arbitrators by 
the general reference so that they might 
decide at what rates damages were to be 
paid. 

I am of opinion, that tbe wording of 
the general reference and the circum- 
stances of the case show, that the view 
taken by the learned Additional Judioial 
Commissioner was correct. In the refe- 
rence it is mentioned; 

"dliiputea are ponding babween the selloia in 
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respect of the non-fulfilnient of the conbraota 
and that the parties have now agreed to refer 
the said disputes (plural) to the arbitration of 
the arbitrators." 

The arbitrators were then directed to 
settle the rates as the^ thought fit and 
proper at which damages should be cal- 
culated and be paid by one party to the 
other. 

It seems to me clear, that it was not 
the intention of the parties to the gene- 
ral reference that the arbitrators should 
merely fix rates leaving the rest of the 
disputes excluded, and that the parties 
should then settle other disputes in the 
Courts 

Tliab being so, it seems to me it was 
Art. 120, which applied, and not Art. 
115 or Art. 113. The Allahabad High 
Court, no doubt, in a number of rulings, 
has held that suits to enforce awards are 
governed by Art. 113, Lim. Act- There 
are contradictory rulings by the x\llaha- 
bad High Court on that point. The view 
taken, however, bv Calcutta and Madras 
has been that it is Art. 120 which ap- 
plies and not Art. 113: see Bhajari Saha 
Danikya v. Behary Lai Basak (l), 
which endorsed the view of the Madras 
High Court. The view of our Court in 
Somajimal v. Todmal (2) was to the same 
effect. 

it follows, in my opinion, that the 
present suit was not barred by limi- 
tation. 

It is now contended, however, that the 
question of interest was a matter beyond 
the scope of the reference It is objected 
by Mr. Kimatrai on the point that the 
appellant did nob specifically raise this 
in the issues and did nob specifically 
raise the question of interest in the me- 
morandum of appeal. It is the fact, how- 
ever, that in the written statement, it 
was contended that the arbitrators had 
gone beyond the scope of the reference 
and an issue was raised on that 
point and in the memorandum of appeal, 
it was contended that the learned Judge 
had erred in nob holding that the award 
was beyond the scope of the reference 
Reliance is placed on behalf of the appel- 
lant on a passage in Russel, 9bh £dn., 
4:50, in which the learned author on 
arbitratipn points out that future inter- 
est was beyond the scope of the reference. 
On the other hand, it has been held that 

arbitrators ha ve aut hority to take into 

nTlFTlSOGj 33 Cal 881=4 C. L. J. 162." ‘ 

(2) [1913] 6 S. L. R. 148=19 I. G. 376.- 
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oonsiclerabion a custom by which interest 
is paayhle ; see UttOL>i Chand Saligram 
V. MjLhmood Jewa ^lavioo]i (3), where 
Rankin, J., pointed out that arbitrators 
have power to delQide according bo justice 
and equities Had a general power been 
conferred on the arbitrators to decide the 
disputes the question of interest would 
have presented no difficulty. The refer- 
ence, however, shows what the arbitrators 
were authorized to do was to settle and 
hx the rates as they thought fit and pro- 
per, at which damages should be oalcula- 
ted and paid In view of the specific 
authoiity given to them, it was nob to 
settle the disputes generally but to settle 
the disputes by fixing the rates. There 
might, I think, have been considerable 
force in the contention that the award of 
interest as well as the fixing of the rates 
was beyond the authority given to the 
jarbitrator. The evidence, however, shows 
jthat the appellants accepted benefits 
junder the general award. They have 
pleaded the general award and rate under 
jthe general award as a defence to a claim 
|for making payment at the market rate 
which has been held by this Court to be 
Rs. 59-0-0. 

That being so, I am of opinion that 
the appellants are precluded, having 
acted on the general award and having 
accepted benefits under it, from challeng- 
ing the award of interest in the present 
'proceedings. 

I would, therefore, on the ground 
mentioned dismiss the appeal with costs 

R M /r.K._ Appeal dismissed, 

[1019] 4r, Cal. 534=154 I C. 283=23 C* 
W N. 704- 
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PERCIVAL, J C , AND 
RurcHAND, A. J G. 

Tahilram and others — Appellants, 
v. 

Maghanmal and others — Respondents. 

Misc. Civil Appeal No. 7 of 1927, De- 
cided on 23rd January 1929, from an 
order of Ist Class Sub-Judge, Larkana, 
D/- 13th January 1927 

(a) Dekkhan Agriculturiiti’ Relief Act, Si. 
3 and ll^S. 11 preiervei right of .plaintiff 
to lelect venue when defendants agricultur- 
ists do not reside within jurisdiction of one 
Court. 

Though S 11 provides thit a suit which 
/alls within CJ. (5), S 3, shall be instituted 
in the Court where the sole defendant who is 


Mmlhanmal 

an agriculturist or where there are more than 
one defendant who are agriculturists, all such* 
defendants resided, it proaorvos the right of 
the plaintiff to select his venue where ail 
defendants who are agnoulturists do not 
reside within the jurisdiction of one Court. 
The plaintiff has in such case the option of 
instituting suit in any Court in which any 
one of such agnoulturists resides. [V 171 G 1] 

(b) Dekkhan Agriculturists' Relief Act^ 
S 3, Cls, (w) and (x) — Case of surety falls 
under Cl. (w) and not under Cl. (x) — Suit can 
be instituted under S. 11 where sureties 
reside. 

The words in Cl. (w), S 3 “ on a written or 
unwritten engagement for the payment of 
money not herein provided for ” are wide 
enough to cover the case of a surety. Clause 
(x) does not refer to a contract of suretyship 
which falls within the purview of Cl. (w), so 
suit under S 11 can be instituted in the Court 
within whoso jurisdiction the sureties reside. 

[V 171 C 2] 

(c) Civil P. C., S 20 (b) — Cause of aclionr 
indubitably arising within jurisdiction — No 
leave is necessary. 

Where the cause of action indubitably 
arises within the jurisdiction of the Court no' 
leave under S. 20 (b) is necessary 

[P 171 C 2 : P 172 C 1}. 

Kimatrai Bhojraj — for Appellants. 

G A. Kikla — for Respondents. 

Judgment — This is an appeal against 
the order of the First Class Sub-Judge, 
Larkana, returning the plaint for presen- 
tation to the proper Court. 

It appears that the plainbilis instituted] 
this suit for recovery of Rs. 5,003 odd 
against four defendants. Their case v;a3^ 
that defendants 1 and 2 had executed 
certain hundis in their favour on which 
this sum was due and that defendants 3 
and 4 had agreed to stand sureties for 
due payment thereof. In the plaint it 
was stated that none of the defendants 
were agriculturists. Both sets of defen- 
dants raised the plea that they were 
agriculturists and contended that as- 
defendants 1 and 2 resided outside the 
jurisdiction of the Larkana Court, that 
Court could not entertain the suit m 
view of the provisions of S. 11, Dekkhan 
Agriculturists’ Relief Act. They alse 
contended that as no leave of the Court 
was obtained under S 20, Civil P. G , no 
leave should be granted for institution 
of the suit in Larkana Court and that the 
plaint should be returned for presenta- 
tion to the Hyderabad Court where 
defendants 1 and 2 resided. At the hear-^ 
ing the plaintiffs admitted that defen- 
dants 3 and 4 were agriculturists and on 
their admission the learned Judge passed 
an order dated 23rd November 1925 
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bolding that defendants 3 and 4 were 
agriculturists. He then proceeded with 
the trial of the issue as regards the 
i^tatus of defendants 1 and 2. On 13th 
January 1927, the learned Judge gave a 
finding that defendants 1 and 2 were 
agriculturists and ordered that the plaint 
be returned for presentation to the 
Hyderabad Court where defendants 1 
and,|Q resided. 

The learned Judge has based his order 
on two grounds : first, that S. 11, Dek- 
khan Act applied and second, that as no 
leave of the Court had been obtained for 
instituting the suit in the Larkana Court 
the plaintiff could uot miintain the suit 
in the Larkana Court. 

Now, it is well settled that where a 
suit may bo instituted in more Courts 
than one the plaintiff has a right to select 
his venue. It is, no doubt, true that 
this right has to a certain extent been 
curtailed by the provisions of S. 11, 
Dekkhau Act. That sociion provides 
that a suit which falls within Cl (w), 

3 of the Act should he instituted in 
the Court where the sole defendant who 
is an agriculturist or where there are 
more than one defendants who are agri- 
culturists all such defendants reside. But 
it preserves the right of the plaintiff to 
select his venue where all the defendants 
who are agriculturists do nob reside 
vithin the jurisdiction of one Court. It 
expressly provides that the plaintiff shall 
in that case have the option of institut- 
ing the suit ill any Court in which any 
□neof such agriculturists resides. 

Now in the present case the defendants 
3 and 4 had been held to be agriculturists. 
They admittedly reside in the jurisdic- 
tion of the Larkana Court, and, therefore, 
there is no doubt that the Lirkana Court 
had jurisdiction to entertain the suit. 

While dealing with this part of the 
case the learned Judge seems to have lost 
sight of the fact that he had recorded a 
finding that defendants 3 and 4 wore 
agriculturists. He seemed to entertain 
the view that it was not open to the 
plaintiffs to admit at a very late stage of 
the proceedings that defendants 3 and 4 
were agriculturists with the object of 
giving jurisdiction to the Larkana Court. 
He was of the opinion that the plaintiffs 
could not give jurisdiction to that Court 
by making a false admission of facts. We 
think that it was not open to the learned 
Judge to treat the admission by the plain- 
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tiff as false and especially so when hO' 
had recorded a finding bolding that defen- 
dants 3 and 4 were agriculturists. If 
defendants 1 and 2 disputed that defen- 
dants 3 and 4 were agriculturists and if 
as has now been contended on their 
behalf they were not present when that 
issue was decided it was incumbent on 
them to have moved the Court to review 
its finding on that issue and to have led 
evidence on that point. 

It 13 further contended that so far as 
the cause of action against defendants 1 
and 2 was concerned it fell within Cl. (w), 
S 3, bub so far as cause of action against 
defendants 3 and 4, who were sureties 
was concernod it fell under Cl (x) of that 
section, and that, therefore, under S. 11 
of the Act the suit could only bo insti- 
tuted in the Court within whose jurisdic- 
tion defendants 1 and 2 resided. 

We are not prepared to hold that the 
cause of action against defendants 3 and 
4 does not fall within the purview of 
Cl. (w), S 3. The words , 

“oo a written or unwritten engagement for the 
payment of money ni)t herein provided lor” 
are wide enough to cover the case of a 
surety because under his contract a surety 
expressly agrees bo render himself liable 
for the debt of his principal on the 
failure of his principal to pay the money 
or in other words expressly engages to 
pay such money. 

Clause (x) reads as follows : 

“ Suits for tho recovery of the mon«y due 
oil contract other than the above and suits for 
rent etc " 

The bare reading of the above clauses 
makes it abundantly clear that it does 
not refer bo conbracts which fall within 
the purview of Cl. (w), that is to say, 
contracts in respect of an engagement 
whether written or unwritten to pay 
money. Clause (x) does not, therefore, 
refer to a contract of suretyship like the 
present 

We think, therefore, that the learned 
Judge was in error in declining jurisdic- 
tion on that ground. 

With regard to the second ground on 
which the learned Judge has proceeded, 
namely, that permission of the Court was 
necessary under S. 20(b), Civil P. C., it 
is Butficient to observe that the learned 
Judge has not applied his mind to the 
fact that the cause of action against all 
the defendants indubitably arose within 
the jurisdiction of the Larkana Court, 
the hundis having been executed by defen- 
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dants 1 and 2 at Lirkana, and the amount 
being made payable there. So far as 
defendants 3 and 4 were concerned they 
not only resided there but had agreed to 
stand sureties for^efendants 1 and 2 and 
to pay the amount at that place. No 
leave was, therefore, necessary under 
Is. 20 (b). Civil P. C. 

Wo accordingly set aside the order of 
the lower Court and direct the learned 
Judge to take hack the plaint on his hie 
and dispose of it according to law The 
respondents to bear the costs of this 
Appeal. 

The costs of the lower Court to be 
costs in the cause. 

R M /r.K Order set aside, 

A I. R. 1929 Sind 172 (1) 

Barlee, a. J. C. 

Phoenix Trading Go, Ltd. — Plaintiffs. 

V. 

F . R. B. Diwanchand Sihal and Sons 
— Defendants. 

Original Civil Suit No. 95 of 1925, 
Decided on 2nd May 1929. 

Civil P. C , O. 37 — Suit on diihonoured 
bill of exchange — Acceptor getting poiiei- 
•ion of goodi — He cannot plead that he wai 
merely acting ai agent for the drawer — Evi- 
dence Act, S. 117. 

In a suit on a dialionoured bill oC Bxebango 
after the defendant has accepted the Bill and 
by BO doing has got poasesaion of the gooda he 
cannot be allowed to plead that he was merely 
an agent acting for the dr.iwer. He cannot bo 
allowed to defend himself on the lines ; 
A. I. It. 1910 P. C 146, Ref, [P 173 G 2] 

Sri Kishen Das II. Lulla — for Plain- 
tiff. 

Dip Chand Ghandumal — for Defen- 
dants 

Order . — This suit has been filed under 
O. 37 by the Phoenix Trading Co., Ltd., 
against a Karachi firm for damages due 
to the dishonour of a bill of exchange 
accepted by the defendant firm. The 
disacceptance and dishonour are admitted 
and the question is whether leave to de- 
fend should be given. 

The defence is that the acceptance was 
conditional and that the condition was not 
fulfilled. It is pleaded that the defen- 
dant firm had dealings with one Dore- 
mans, a Dutch Merchant, that a sum of 
Bs. 8,000 was due to them, that Dore- 
mans sent them goods accompanied by 
the draft in suit and they accepted the 
draft and so obtained the shipping docu- 


ments, on condition that before the bill 
was presented for payment Doremans 
would pay them Rs. 8,000 bub that he 
failed to do so. 

This might or might not be a good and 
sufi&oient defence were Doremans the 
plaintiff. It would certainly be a per- 
missible defence. The question is whe- 
ther it is a good defence against the Phoe- 
nix Trading Co , Ltd. In other words, 
after the defendant accepted the bill, and 
by so doing got possession of the goods, 
can he be allowed to plead that the de- 
fendant was merely an agent acting for 
Doremans. In my opinion he cannot be 
allowed to defend himself on these lines 
It is contrary to all established rules 
that : 

"in an action on a pro-nobo or bill of ex- 
change against a person whose name properly 
appears as a party to the instrument it is not 
open to either by way of olaim or defence to 
show that the signatory was in reality acting 
for an undisclosed principal. Per Lord Buck- 
master iu film of Sadasiik JanUi Das v. 
Kishen Pershad (1). 

This is the principle of S. 117, Evi- 
dence Act. The rule is one of policy for 
the convenience of trade and the conduct 
of commercial affairs and I can see no 
reason why the acceptor should in this 
case bo allowed a privilege not allowed 
to the drawer in the Privy Council case. 

Leave to defend is, therefore, refused. 
Decree as prayed with costs and interest 
from suit to payment at six per coat the 
rate provided in the instrument 

R.M./r.K. Leave refused. 

(1) A. I R 1918 P-C 146=46 Ual. 663=46 LA. 

33 (P.O.) 

A. I. R. 1929 Sind 172 (2) 

EUrCHAND, A. J. C. 

Murlidhar J. Punjabi — Plaintiff 

V. 

Naraindas Motaram — Defendant. 

Original Civil Suit No. 391 of 1924, 
Decided on 5bh Mirch 1929. 

(a) Tort— Defamation — Words accusing 
person of criminal offences are per se de- 
famatory — Defendant must prove that 
statements are true. 

Words used by the defendant accusing a 
pirson of certain criminal ofiences which ex- 
pose him to imprisonment or other heavy 
penalty are per se defamatory and the defen* 
dant must prove that, the statements are sub- 
stantially true. Mac Pherson v. Daniels^ (1829) 
10 B. & C. 263. [P 174 G H 
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(b) Evidence Act, S. 105 — In caie of de- 
famatory itatementi burden ii on defendant 
to ihow that hii allegationi are lubitantially 
true. 

Whore tho atatameata made by the defen- 
danta are per ae defamatory, the burden ia on 
tho defendant to prove that the allegationa on 
which hia comment waa baaed are aub- 
Btantially true. The plaintiff ahould not be 
called upon to prove the quantum of damagea. 
A. J. R. 1929 Si7id 90 and Devis v. Shepstone, 
(1880) 55 L. J. P. C. 51, Ref, [P 174 G 2J 

3ipchand Chandumal — for Plaintiff. 

Kimatrai Bhojraj — for Defendant 

Judgment. — The plaintiff is a pleader 
of this Court and has served as President 
of the Shikarpur Municipality for several 
years. He holds tho title of a Dewan 
Bahadur The defendant is a retired 
Deputy Collector and a pensioner. He 
too had been a Councillor of the Shikar- 
pur Municipality for several years, pro- 
bably for the same duration as the plain- 
tiff. 

In 1920 the plaintiff was the President 
of the Municipality and Chairman of the 
Managing Committee. The defendant 
had some reason to be dissatisfied with 
the manner in which the plaintiff was 
carrying on his work in tho Municipali- 
ty. IIo wrote several articles, but they 
did not bear his name, in a paper called 
the “Vatan” published in that place 
in the issues of 30th March, 4th 
April and 10th April 1923, with the 
result that tho plaintiff prosecuted the 
Editor of that paper, but subsequently, 
it is said, that on account of the Editor 
being a lad of sixteen years and not 
kno;ving English the plaintiff did not 
press that prosecution which was with- 
drawn somewhere in the month of June 
1923. 

On 2nd July 1923, a letter under tho 
signature of the defendant was published 
in tho “Daily Gazette” of Karachi, which 
paper has a very wide circulation, 
making certain serious allegations against 
the character of the plaintiff. It repro- 
duced certain allegations which had pre- 
viously been made in the “Vatan.” This 
resulted in the present suit being filed 
for defamation both against tho defen- 
dant and the Editor of the “Daily 
Gazette ” The case against the Editor 
has been withdrawn, and we are now 
conoerned only with the ease against the 
defendant. 

The allegations of fact which are said 
to be defamatory are stated in para. 8 
(c) and 8 .(d) of the plaint. The first 


allegation is that the plaintiff removed a 
petition filed by one Tara Singh from the 
municipal records and entered a false 
and deceptive note. The second allega- 
tion is that he falaely^ntered the words 
with permission" on the top of Resolu- 
tions Nos 582 and 583 about the forma- 
tion of Committees on 23rd February 
1923,' and the third is that he forged 
certain documents or abetted the forgery 
of those documents by tho Chief Officer 
of the Municipality in connexion with 
the election of certain Committees. 
Certain details have been given extend- 
ing to over one hundred lines describing 
the nature of this forgery. Briefly 
stated, the allegation ia that one Mr, 
Atmaram was shown as the mover of & 
motion to select certain Committees. 
Mr. Atmaram was not present when that 
motion was moved or passed, he having 
come to tho meeting of the municipality 
after the Committee had been appointed 
when tho next item on tho agenda was 
under discussion and that the Chief 
Officer had accordingly made a note 
showing that Mr. Atmaram attended the 
meeting when the next item was being 
discussed. Bub subsequently realizing 
that according to the municipal rules 
the mover being absent at the time of 
the appointment of the members of the 
Committees, tho resolution was ultra 
vires, the plaintiff had certain altera- 
tions made so as to show that the mover 
Mr. Atmaram was present before the 
motion was put to the vote, and that ha 
did so notwithstanding the protest of 
several members including the dofea- 
dant. 

On the strength of these three charges 
levelled by the defendant against tha 
plaintiff the defendant has made certain 
strong comments as to the conduct of tha 
plaintiff by alleging that the municipal 
administration under the plaintiff had 
given the highest dissatisfaction to tha 
public of Shikarpur, and that it was a 
record of false minutes, deliberate misre- 
presentation of facts, highhandedness 
and selfishness that at onue made Mr. 
Murlidhar unfit for the responsible 
office of the President of a City Munici- 
pality. The defendant goes on to say 
that . 

"the Judwial CommiBsioneT of Siud should! 
conaider Avhether Mr. Murlidhar, on the face 
of the oiiminal offenoea committed and other 
acta of diahoneaty praotised by him, can be- 
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allowed bo remaia on the roll of tha noble 
legal profesaion bo which ha balonga." 

Lastly, thd defeQ(3atit appeals to Govarn- 
ment to take criminal action against the 
plaintiff by stating : 

**Atq nob law and^brdar bha lavouribc strong- 
hold oE the bureaucracy going bo be enforoad 
In this inabanco. Full parbiculara of these 
ofEeucea have been given." 

Now, the Indian Law draws no distinc- 
tion between * slander" and ‘ libel." Even 
under the English Liw, the words used 
by the defendant accusing the plaintiff 
of certain criminal offences which expos- 
ed the plaintiff to imprisonment or other 
heavy penalty (and not merely to a fine 
in the first instance with possible impri- 
sonment in default of payment of fine) 
are per se defamatory: sec Odgers on 
"Slander & Libel," p 53. The only pos- 
sible defence to such an action and one 
which has been taken in this case, is 
that the defamatory matter was true in 
substance and in fact. The allegations 
made by him on which the alleged com- 
ment is based are all made by him as 
true to his knowledge, he being personal- 
ly present in the municipal meetings at 
the time when these alleged offences are 
said to have been committed, and, there- 
fore, if these allegations are proved not 
to be true, they amount to wilful false- 
hood which again is by itself a proof of 
malice. 

If the plaintiff is a criminal cadet 
•questio he is unfit to bo a -nember of the 
honourable profession or to be entrusted 
with the duties of the President of a 
Municipality, and he cannot in that case 
claim any damiges. As said by Little- 
dane, J , in MacPhersoii v. Daniels (i) : 

"Bub if tha defendanb relies upoa the truth 
as an answer to the action, be must plead the 
matter specially ; because the truth is an 
answer to the acuion, not because it negatives - 
the charge of malice (for a person may wrong- 
fully or maliciously utter slanderous matter 
though true, and thereby subject himself to an 
indictmont,) but bocauso it shows that the 
•plaintiff IB not entitled to recover damages. 
•For the law will nob permit a m.iu to recover 
damages in respect of an injury to a character 
which he either docs not, or ought not to pos- 
sess." 

IF, therefore, the plaintiff has commib- 
'ted criminal offences and claims to re- 
cover damages for loss of his reputation 
he cannot succeed. If, on the other hand, 
the allegations of fact are proved to be 
»untrue, no question of privilege can pos- 

”(1) [1029J 10 B. & C. 263=8 L. J. (0. S ) K 

B. 14=5 M. & Ry. 25. 


sibly arise. I bad occasion to discuss 
this point while sitting on the High 
Court side in the case ol^Mir Allaliahux 
Khan v. Emperor (2) wherein I said that 
one should not : 

"lose sight of the Important distinction 
which has been repeatedly pointed out bet- 
ween *fair -comment* based on well known or 
admitted facts and the assertion of unsub- 
stantiated facts for oomraent. Where com- 
ment is made on allegations of fact which do 
not exist, the very foundation of the plea dis- 
appears. " 

On this point the observations of their 
Lordships of the Privy Council in Dcits 
V. Shepstone (3) are pertinent : 

"There is no doubt that the public acts of a 
public man may lawfully be 'made the sub 
jeot of fair comment or criticizm, not only by 
the press, bub by all members of the public. 
But the distinction cannot be too clearly 
borne in mind between comment or cviticizm 
and allegations of fact, such as that disgrace- 
ful acts had been committed, or discreditable 
language used. It is one thing to comment 
upon or cribioizo, even with sovetity, the 
acknowledged or proved acts of a public man, 
and quite another to assort that he has been 
guilty of particular acts of misoouduct." 

As the statements made by the defen- 
dant in his letter are per se defamatory, 
I think tha burden is on him to prove 
that the allegations on which his com- 
ment was based were substantially true 
in fact. I also do not think that the 
plaintiff should be called upon to prove 
the quantum of damages. Looking at 
the position of the plaintiff and also the 
circulation which the ‘Daily Gazette" 
has, the amount of damages claimed by 
him is in no way excessive bub, of course, 
it will be open to the defendant to prove 
that the amount claimed by the plaintiff 
should be reduced by proving any of the 
following circumstances. 

(l) Evidence falling short of a justi- 
fication , (2) absence of malice ; and (3) 
bad reputation of the plaintiff 

Mr. Kimatrai has asserted that he 
wishes to lead evidence on these points 
and has further stated on instructions 
from hiB client, who is in Court, that his 
client is not prepared to offer any apology, 
that be asserts that the statements made 
by him are substantially true, and that 
he would prove them bo be true. In 
view of the above observations, some of 
the issues framed in the case can easily 
be disposed of, and I propose to record 
my findings on them. 

"IsrA-TTR. 19^aind 90. 

(3) [1880] 11 A. 0. 187 (190)=55 L. J. P. C. 

51=50 -J. P. 709=31 W. R. 722=55 L. 

T. 1 
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(1) Does the letter iu "Daily Gazette” 
of 2nd July 1923, coutaiu atatementa 
Avhich are per se defamatory ? 

Yea. 

(2) Have these statements been made 
malicioualy with a view to harm the re- 
putation of the plaintiff as alleged in 
para. 7 of the plaint. 

Mr. Dipchand has stated that he does 
not propose to rely upon the damages 
t)ein^ enhanced on the ground that the 
statements were malioiously made ; but 
that he has only asked for this issue 
being raised for the purpose of showing 
that the letter was inspired by malice 
In view of the fact, that it is per se ma- 
licious, I do not think it necessary to 
call upon the plaintiff to prove that it 
was, as a matter of fact inspired by 
malice. 

(3) . Are the statements contained in 
the said letter substantially true ? If 
so, is there any cause of action against 
defendant i. ? 

This issue is an issue of which the 
burden is on the defendant and is the 
main issue in the case It will be deci- 
ded after the evidence is recorded. 

(4 & 5) Wore the statements contained 
in the said letter bona fide in the dis- 
charge of public duty and a fair com- 
ment on the conduct of a public man ? 
If so, are they actionable 

Are the said statements privileged as 
having been made bona fide in the inte- 
rests of morality, and for public good 
and as relating to the conduct of a public 
man in his public capacity ? 

The findings on those issues will 
follow the result of Issue 3. 

(G Si 7) Is there any cause of action 
against defendant 2. ? 

If there is, are they liable ? 

Struck off as the defendant 2 has been 
given up. 

(8) . Has the plaintiff's reputation or 
credit been injured and has he suffered 
any mental pain ? 

There can bo no doubt that the allega- 
tions affected the reputation and credit 
of the plaintiff at any rate with persons 
who were not conversant with the affairs 
of the Shikarpur Municipality and that 
he has suftorad mental pain But whe- 
ther these facts would entitle him to 
damages or not, would depenl upon the 
finding on Issue 3. 

(9) . Is the plaintiff entitled to any 
damages ? If so, what ? 
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If the finding on Issue 3 is against 
the defendant, the plaintiff will, in my 
opinion, be entitled to the amount claim- 
ed without further proof unless the de- 
fendant gives evidence in mitigation of 
such damages. 

I now call upon the defendant to lead 
evidence on the main issue of which the 
burden is on him. 

After this order was dictated, Mr. 
Kimatrai has argued that the plaintiff 
should give formal evidence that he has 
suffered pain of mind and also that he 
has suffered in reputation I do not 
think that such formal evidence is neces- 
sary in this case, and, therefore, I dis- 
allow his request. 

R.M./r.K. Order accordingly. 

A I R. 1929 Sind 175 

Perceval, J. C. and Rupchand, A. J. C. 

llLahibux — Appellant. 

V. 

Emperor — Opposite Party 

Criminal Appeal No. 40 of 1929, Deci- 
ded on 17th April 1929, against decision 
of Addl. Sess. Judge, Hyderabad. 

Evidence Act, S 27 — No stateinent or iti 
part, not relating diitinctly to facts deposed 
to by the accused, should go on record unless 
there is discovery in consequence thereof. 

The words used by tho legislaburo in S. 27 
make it absolutely clear that only so much of 
such iiiEormabion whether it amounts to a 
oonfossion or not, as relates distiikctly to the 
fact which IS deposed co as discovered in con- 
sequanco of the information received, may be 
proved. 

An accused gave information to the police 
la these words ; "I shall produce the lathi 
with which I killed Ismail." It had been 
admitted as evidence under S. 27 . The lathi 
which the acousod handed over had no marks 
of blood whatsoever. [P 17G C 2] 

Held . that il the mere fact of the lathi 
having been handed to the polico, might be 
relied upon, for the purpose of introducing an 
alleged confession made by the accused bo the 
police, the provisions of S. 2G would become 
nugatory. [P 17G G 2] 

Partabrai D. Pumuani — for Appallanfc. 

C. Lobo—iox the Crowa. 

Percival, J C .—The accused Illahi- 
bux has beea convicted by the Additional 
Sessions Judge of Hyderabad under S. 302 
with the murder of his uncle Ismail and 
sentoncei to transportation for life. 

A considerable amount of evidence ha^ 
been given in this case, and, as pointed 
out by the learned Additional Sessions 
Judge, the circumstantial evidence against 
the accused is very strong. The evidence 
shows that the accused wont to one 
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Mitho'a house and took the deceased from 
there on an allegation which was nob 
oorrecb. He was last seen going with 
the deceased from Mitho’s house. There 
is evidence of certain persons who say 
that they heard cries on the way by 
which accused and the deceased wont 
That evidence may perhaps nob have been 
correct, because the persons are relations 
of parties But, apart from that, the 
circumstantial evidence, as indicated 
above, is strong as against the accused. 
There is the further fact that Mariam, 
the wife of the deceased, with whom the 
accused is known to have had illicit 
connexion, stated bo various leading men 
of the community that the accused had 
confessed to her that he had killed the 
deceased As pointed out by the learned 
Additional Sessions Judge, there is no 
reason why Mariam should give evidence 
against the accused in this way The 
probabilities would be that she would 
support him rather than the contrary. 
In fact, as has been pointed out by the 
learned Additional Sessions Judge, the 
leading men of the community were 
endeavouring to hush up the case not to 
concoct the evidence against the accused. 

Taking the evidence as a whole, I 
agree with the learned Additional Sessions 
Judge that the ollonce is fully brought 
homo to the accused, and that the con- 
viction should bo confirmed. 

It is desirable, however, to refer to 
the remarks of the learned Additional 
Sessions Judge on S. 27, Evidence Act. 
The learned Judge has admitted the 
words "I shall produce the lathi with 
which I killed Ismail." Those words he 
has admitted relying on the ruling of the 
Lahore High Court delivered on 24th 
February 1928, and on certain other 
cases But since the judgment of the 
learned Additional Sessions Judge there 
has been a Full Bench ruling of the same 
Court of seven Judges in which S. 27, 
Evidence Act has been fully considered. 
It was held in that ruling by five out of 
the seven learned Judges that the words 
which can be admitted under S. 27 are 
very limited. Words such as “with 
which I killed Ismail" would not be 
admissible under that ruling, with which 
ruling I am not disposed to disagree 

However, as pointed out by the learned 
Judge, even apart from this evidenoe, and 
even apart from the judicial confessioa 
of the accused, there is sufficient evidenoe 


to bring home the ofienoe to the appel- 
lant. I, therefore, dismiss the appeal 
and confirm the conviction and sentence. 

Rupchand, A. J, C. — I concur. The 
words used by the legislature in S. 27, 
Evidence Act make it ab.solutely clear 
that only so much of such information 
whether it amounts to a confession or 
not, as relates distinctly to the fact 
which is deposed to as discovered in 
cansequence of the information received, 
may be proved. Now, what is the fact 
which has been deposed to as discovered 
in consequence of the information re- 
ceived from the accused in the prosonb 
case. The answer to that question is 
that nothing has been discovered. The 
lathi which the accused handed over had 
no marks of blood whatsoever. Every 
person possesses a lathi, and if the more 
fact of the lathi having been handed to 
the police, may bo relied upon, for the 
purpose of introducing an alleged con- 
fession made by the accused to the police, 
the provisions of S 27 would become 
nugatory. In my opinion great care 
should always be taken before admitting 
under the provisions of S 27 staboments 
made by an accused person, and before 
such statements are admitted Court must 
be satisfied that the conditions laid down 
by that section are fulfilled and that no 
part such statements which do not 
relate distinctly to the facts which are 
deposed as having been discovered in 
consequence thereof should be permitted 
to go on the record. 

K.N./r.K. Appeal dismissed. 

A I. R. 1929 Sind 176 

Bart.ee, J. C and Aston, A. J. 0. 

Shafi A/a/iomer^ —Applicant. 

V. 

Kamruddin and others — Opponents. 

Criminal Eevn. Appln. No 52 of 1929, 
Decided on 28th June 1929. 

Criminal P, C., S. 439 (5) — Complainant 
ordered to pay compensation exceeding 
Rf. 50 under S. 250, has right of appeal 
and lo no reviiion liei — Criminal P, C., 
S. 250. 

A complainant who baa been ordered to give 
compeuaabion under S. 250, has the right of 
appeal whenever compensation awarded ex- 
ceeds Ra. 50 in the aggregate whether this 
amount is payable to one aocuaed or distri- 
buted amongst several acouaed. Therefore no 
revision liea in such a case. [P 177. G 1] 

Husomal M. Ourubuxani — for Ap- 
plicant. 

Kimatrai Bhojraj — for Opponent. 
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Aston, A. J. C. — This is an appli- 
oafcioQ for the revision of an order dated 
25th February 1929 passed by the 
leirned Isb Claes Magistrate Dadu, dis- 
missing the complaint of the applicant 
and directing the applicant to pay Ets. 20 
as oompensation to each of the 10 accused 
under S 250, Criminal P. C. 

Mr. Kimatrai who appears for the res- 
pondents has raised a preliminary objec- 
tion (hat no revision lies. 

Mr. Kimatrai points out that the ap- 
plicant had a right of appeal and since 
he can appeal, he cannot apply to this 
Court in revision. 

On behalf of the applicant a number of 
authorities have been cited : namely, 
Assan Mai Chatu Mai v Dilhar (1), 
Pereira v. Demello (2J and Sumaria v. 
Emperor (3) a decision of the Allahabad 
High Gourt, lobhtl Mallah v. Emperor 
(4) a decision of the Patna High Court 
and Sarah Dial v. Btr Singh (5) 

It appears to be settled law that a 
loomplainant who has been ordered to 
give compensation under S 25J, Criminal 
'p. C. has the right of appeal whenever 
the compensation awarded exceeds Rs. 50 
in the aggregate whether this amount is 
payable to one accused or distributed 
amongst several accused. 

I am of opinion that Mr. Kimatrai’a 
contention that revision does not lie is 
correct and would, therefore, dismiss this 
application. 

H.M./u.K. Application dismissed, 

(1) A. I. ft. 1926 Sind 19=11 S L. ft. 66, 

(2) A. 1. ft 1921 Born. 129=49 Bom. 440. 

(3) A. I. ft. 1926 All. 247. 

(41 A. I. ft. 1926 Pad. 70. 

(5) A. I. ft. 1923 Lah. 038=9 Lah. 462. 


A. I. R. 1929 Sind 177 

PehcivaTj, J. C., AND Aston, A. J. C. 

Mt. Uanifahai and another — Appel- 
lants. 

V. 

Karachi Port Trust — Opponents. 

Miso. Civil Appeil No 3 of 1929, Deci- 
ded on 2Lst February 1929, from an 
orHer of J. C., Sind, D/- 22aJ September 
1928. 

(a) WorUmen'i Compeniation Act, S. 2 fl) 
(d) — Definition of *' dependent! " exclude! 
ceitain relative!. 

The e>p*3BBioa " dependonb " aa do6oed 
in S. 2 I Ij 'di iaaliides wife, husband, parent 

1929 B/23 & 24 


and some other near relatives. Bub oertain 
relabivea are expressly excluded. Theiefore it 
follows bhab gratuibiea are to be paid to 
parcioalar persona who do nob or may nob 
include certain hoira to the deceased. 

[P 178 0 1] 

(b) Succession Act (19^5), S. 370 — Suc- 
cession certificate must be given in respect 
of estate which goes to heirs — It cannot be 
given in case of gratuity to be paid to 
particular persons. 

If BuccasBion certificate ia to be given in 
TOBpoob of theedtabe of the deceased peraon 
lb must be in reRpeut of an estate which goes 
to the heirs of the deceased person A suc- 
cesBioD corbiflcate cannot be granted in caao 
of gratuity which does nob form part of the 
estate of tba deceahod but is merely a sum 
paid to particular porbona who are not neces- 
sarily the heirs of the deceastd. A, I. R. 1924 
Sind 57, Ref. [P 178 0 1, 2, P 179 C 1] 

SrikUhendas H. Lulla — for Appel- 
lants. 

T. O Elphinstou^loi Opponents. 

Judgment. — This is a miscellaneous 
appeal agaiaat the order passed by Mr, 
Wild, Acting, J G. of Sind, in which he 
refused bo grant a succession certificate 
to the applicants Mt. Haoifabai and Mari- 
ambai, widows of Abdulla Umer, on the 
ground that be was unable to give a 
succession certificate or letters of ad- 
ministration in a case of this character, 

Abdullah Umer was a servant of the 
Karachi Port Trnst and he was killed in 
the execution of his duEy. The Karachi 
Fort Trust are in the habit of giving 
gratuities to relations of persons who 
draw less than a certain amount of pay 
from the Port Trust, and who are killed 
in the execution of their duty. The said 
notification runs as follows: 

*' Gratuibiea will be paid to officora and 
BOTvants of the Board injured, where the 
injury results in porma^enb, bobal or partial 
disablement as defined in the Workmen's 
Oompenaation Act, or to tba surviving rda- 
tivoB of any of such oflicers and aervanta 
killed in the execution of tbeir duty in ao- 
cordance w>th the scale laid down in that 
Act.** 

" Note — For the piirpoaea of this rule the 
surviving relatives will be dependents as de- 
fined in the Workmen’s Compensation Aot, 
B. 2(l)(d).’' 

The applioints, Mt Hanifabai and 
Mariambai, have appealed to this Court. 
The position, however, is little peculiar, 
owing to the fact that the Port Trust 
consider that the Court can give a cer- 
tificate in the circumstances of this ?aBe, 
while the appellants contend that no 
such certificate can be granted. How- 
ever, in any case we have teen in a posi- 
tion of hearing arguments on both sides 
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as to whether a suooession oertifioate 
oaa or aaaaot be graated. 

Now, it appears to me apart from the 
merits of this particular ease, whether 
it is to the advantage of the appellants 
or not that succession certificate cannot 
in fact be granted in the circumstances 
of this case, and that the view taken 
‘ thereon by the learned Acting Judicial 
Commissioner was Correct. 

It will be noticed that the notification 
states lastly that “gratuities” will be 
paid, secondly, that the disablement in 
question is as defined by Workmen’s 
Compensation Act, thirdly, the scale is as 
laid down in the Workmen’s Compensa- 
tion Act, and fourthly (to my mind the 
most important provision) the gratuity 
is to be paid to the ” dependents ” as 
defined in the Workmen's Compensation 
Act. 

Now, it is contended by the learned 
counsel on behalf of the Port Trust that 
we have to look not to the Workmen's 
Compensation Act but to the case of 
Insurance or Provident Funds as analo- 
gies in the present instance. But it is 
significant that in the notification as 
mentioned above, in respect of three 
particulars, reference is to be made to 
the Workmen’s Compensation Act. 

Now, in regard to the expression “ de- 
pendents ” it is' defined in S 2 (l) (d). 
Workmen's Compensation Act, as mean- 
ing wife, husband, parent and some other 
near relatives. But it is noticeable that 
certain relatives are expressly excluded 
for instance, a major son who would 
naturally be an heir or one of the heirs 
in the case. Therefore we have it that 
gratuities are to be paid to particular 
persons who do not or may not include 
certain heirs to the deceased. 

Now, we may turn to the Succession 
Act, S. 370, which would apply in this 
case. Belerence is there made to S 212 
which expressly refers to any part of 
the “ property ” of a person who had 
died intestate. Similarly in the proviso 
to S. 370 reference is to the effects of the 
deceased person. It seems to me to be 
clear that succession certificate must be 
given in respect of the property of a 
deceased person. Now if the succession 
oertifioate is to be given in respect of the 
estate of the deceased person, I am of 
opinion that it follows that it must be 
in respect of an estate, which goes to the 
heirs of the deceased person. Further, 


it does not seem to be correct to hold 
that a succession certificate can be given 
in respect of the property of the deceased 
which is to go to the particular persons, 
who are not necessarily the heirs of the 
deceased. 

Reference has been made in this con- 
nexion to the case reported as Aimai v. 
Aivahai Dhanjishaw Jamsetji (1). Now 
in that case it was held that the Karachi 
Port Trust Provident Fund does not pass 
to the nominee but does form part of the 
estate of the deceased. But the reason- 
ing of that decision is contrary to the 
view that in this case gratuity in ques- 
tion forms part of the estate of the de- 
ceased. At p. 319 {of 18 S. L. A’.) of 
the judgment Mr. Kennedy, J. C., 
observed: 

“ Tha Port: Trust might B.iy to the sub- 
scriber, if you serve me well for a certain 
number of years I will pay to you, or to any 
one you name a certain gratuity. In that 
case, 1 take it the gratuity would not be part 
of the estate of the deceased and adminis- 
trator would have no claim to it." 

In the present instance the case is 
even stronger. Here the man in ques- 
tion, Abdullah, was not a subscriber, 
and he'could not arrange that the amount 
should be paid to a particular person. 
As indicated above, according to the view 
there taken, even a gratuity payable at 
the request of the deceased to the parti- 
cular person in Mr Kennedy’s opinion 
would not form part of the estate of the 
deceased. The distinction in respect of 
the provident fund and insurance, as 
indicated by Mr. Kennedy’s judgment, is 
that in that case the amount involved 
forms part of the deceased’s estate. 
That is to say, it goes to the heirs of 
the deceased whereas in this instance 
it does not necessarily go to the heirs 
of the deceased To get over the dilfi- 
culty it was argued on behalf of the Port 
Trust that, even if this money was paid 
to the dependents still there was a trust 
on the dependents to distribute part of 
the amount to the heirs. I cannot, how- 
ever, accept that argument. It seems 
to me to hfi clear from the wording of 
the notification that there is no obliga- 
tion on the part of the dependents to pay 
any part of the money to any one else. 

The position, therefore, is that whe- 
ther we think it desirable or not in thie 
case to grant a succession certificate the 
Court cannot give a Buoaession certifi- 


(1) A. 1. B. 1924 Sind 57=1B 8. L. B. 311. 
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ca.ti 0 , b6G3.us0 th 0 gratuitiy in qu 09 (iioa 
does not form part of tho estato oE tho^ 
doceasei but is moroly a sum paid to 
particular persons, who aro not nooos- 
sarily the heirs oE the deceased on a 
particular event coming into eifect 
The appeal is accorrlinglv dismissed. 
R.M /r.K, Appeal dismissed. 


, A. I. R. 1929 Sind 179 (1) 

Bahlee, J. C. and Kalumal 
Pahlumal, a. J. C. 

Emperor 

V. 

Ghutam Ahmed — Accused. 

Criminal Ref. No. 102 of 1929, Deci- 
ded on 16bh July 1929, from Dist. 
Magistrate, Karachi. 

Criminal P. C., S. 35— Order that lenten- 
ces of impriionment in default of finei 
ahould run concurrenly ii illegal. 

Section SI, which ampowara a Court to 
diracb that iinprisonmoiit impo'^Qd oa a person 
convicted at one trial of two or more oiloucos 
should be couciirrant does not refer to sen- 
tence of imprisonment in dofriult of payment of 
lino but refers only to substantive aantences 
That being <;o the order that the sentences of 
Imprisonmeat in default of fines should run 
ooncurrautly is illegal . 5 S. ll. 2G1, 
Rel. on. [P 179 G 1, 2] 

Partahrai D. Pumvaii — for the 
Cro\vQ. 

Judgment. — The District Mtgisbrate, 
Karachi, iiis made a reference to this 
Court in tlie case of one Ghulam Ahmed 
who was convicted on 2l3b December 
192H, on three charges under S. 468, and 
sentenced bo undergo rigorous imprison- 
ment for 18 months and bo pay a fine of 
Rs 150, or in default to suffer further 
rigorous imprisonraont for six months on 
each of three charges. It was ordered 
further that the sentences were to run 
concurrently. In the opinion of the 
District Magistrate the order that the 
sentences oE imprisonment in default of 
fines should run concurrently was illegal. 

Notioe has been issued to Ghularu 
Ahmed but there is no appearance on his 
behalf. It is pointed out to us by the 
learned Public Prosecutor that S 35, 
Criminal P. 0., which empowers a Court 
to direct that imprisonment imposed on 
a person convioted at one trial of two or 
more offences should be concurrent, does 
not refer to sentences of imprisonment 
in default of payment of fine but must 


refer only to substantive sentences. This 
appears to us to be clear from the word- 
ing of S 35, Criminal P. C., itself and it 
has been laid down by this Court as pro- 
per interpretation in the case of Emperor 
V. Akidullah (l), wher^e Pratt, J. C., 
ruled as follows . 

“Again the Magiabrafee has imposed a fine 
for each oSenca and has directed the terms of 
imprisonment in default of the fines to run 
concurrently Such an order is not justified 
by S. 35, Criminal P. 0. in case of the part 
payment of the fine it would be dilTiculb to 
estimate what portion of which term of im- 
prisonment should terminate under 3. 09, 
I. P G. 

Accordingly we direct that the senten- 
ces of the Additional City Magistrate, 
should be amended so as to make it clear 
that the sentences of imprisonment in 
default of payment of fines should not run 
concurrently 

P.N./n-K. Order accordingly 

"(1) [lOU] 5 S. L. R. "2i3=n I. "U. 80ij=SL« 
Gr. L. J. 53G. 


A. I. R, 1929 Sind 179(2) 

Bablee, j. 0.. AND Aston, A J 0. 
Karim Baksh — Appellant. 

V. 

Emperor — Opposite Party 
Criminal Appeil No. 273 of 1929 and 
Criminal Revn Appln. No. 32 of 1929, 
Decided on 2jbh June 1929 

Penal Code, S. 302 — Court can lentence 
accused person to death merely on circum- 
stantial evidence but such evidence must be 
incompatible with his innocence and incap- 
able of explanation upon any reasonable hy- 
pothesis except that of his guilt. 

There is no rule of law or practice to pre- 
vent a Court from sentencing an accused per- 
son to death merely on circumatantial evi- 
dence. 

The accused penou visitod the village in 
which the murdered person lived and was at 
the shop of the deceased on thj night of bha 
murder, and that night both had slept on oots 
in front of the shop. In the morning the par- 
son was found murdered and the accused had 
disappeared. At the time the accused had 
come to the village he was wearing shoes and 
also possessed a tin box of cigarettes. A pair 
of shoes and a tin box were found at the shop, 
and the accused, who was discovered when 
followed along the foot-prints sitting amongst 
soma crops, was bare looted. Whan the ac- 
caael was diaeovered he was in possession of 
the property of exactly the same description 
as the stolen property. Dlood-atains were also 
found on the shirt of the acoused. 

Held : that ciroumataatial evidence was in- 
compatible with the innocence and incapable 
of explanation upon any reasonable hypothesis 
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except that of his guilt and the‘arcUBed could 
ba Heatenaed to death : A, I. R. Btm. ^19, 
ReU on. [P 102 0 1] 

Falcirchand Vij — for Appellant. 

C. Loho — !oT the Crown. 

Judgment —One Karim Baksh alias 
Mahomed Urs has been convicted of the 
offence of murder and also of the offence 
of house-breaking and theft and sen- 
tenced to transportation for life under 
S. 302, I. P. C , and to terms of impri- 
sonment for the offences under Ss. 457 
and 380, I P. C. He has appealed from 
jail and his appeal has been accepted on 
the question of sentence only. But the 
Public Prosecutor in Sind has filed an 
appl’cation on behalf of the Crown for 
enhancement of the sentence under S. 302, 
and, therefore, Karim Baksh, whom in 
future I shall call he accused, has been 
called ou to irhow cause why bis sentence 
should not be enhanced. At the same 
time a pleader who has been briefed by 
the Crown on his behalf, has been al- 
lowed to criticise the judgment of the 
Sessions Judge with a view to show that 
he should be acquitted 

The facts out of which this case has 
arisen are as follows : — 

It is in evidence that the accused visi- 
ted the village of Mir Has^an in Singhar 
Taluka in the Thar Parkar District at 
the end of June 1928. He stopped first 
in the otak of cne Haji Bilawal, and 
afterwards he became the guest of the 
deceased, Abdul Aziz, who in partnership 
with one Abdul Gafur, owned a shop in 
that village. It is in evideaco that on 
the evening of 20th June Abdul Gafur 
brought Bs. 40-0 0 to the shop, and in 
the presence of the accused gave the 
money to the deceased, Abdul Aziz, who 
put it in the cash box and locked the 
shop That nig t the accused and the 
deceased slept on cots in front of the 
shop In the morning Abdul Aziz was 
found lying dead on his cot He had ob- 
viously been murdered. The accused had 
disappeared, but had left behinJ him, it 
is said, a piir of shoes and a tin-box in 
which he had kept some cigarettes. £n- 
forujation was at once sent to the police 
post at Sanghar. The informint was 
witness Kalu (Bx. 5) who stated that a 
'Nanco Fakir' who had been sleeping at 
the shop, the previous night, had mur 
dered Abdul Aziz, had taken the keys of 
the shop bad opened it, had stolen 
Bb. 60-0-0 and other goods, and had run 


away. Whilst Kalu was making his re- 
jiort, some villagers followed the foot- 
prints which had been left by the run- 
away until they came to a bridge oalled 
"the bridge of Kandiari.” From that 
place no foot-prints could be found ; so 
they went to the police station at Kan- 
diari and made a report to a police officer, 
named Mahomed Yakuh, who went with 
them to the Local Zimindar, Mahomed 
Waris, and made enquiries. 

It was learnt that a Fakir had arrived 
at his village and had gone away again. 
They searched in the neighbourhood, and 
found the accused sitting amongst some 
crops. He was arrested and starched. 
On his person were found two silver 
ornaments (a hassi and kathmal) ani 
Es. 60 0-0 including two currency notes 
of Rs 10, five currency notes of Rs. 5 
each and Rs. 16-0-0 in cash, and a green 
silk h andkerohief It was noticed also,, 
that there were blood stains on his shirt. 
A mashirnama was made at the time, and 
it gives details of the property found on 
the person of the accused and mentions 
the fact that blood-stains had been seen 
on the sleeve of the shirt. The accused 
was arrested and brought to Mir Has- 
Ban’s village ; and, after the usual foot- 
print test had been held, he was chal- 
laaed, with the result, as [ have said^ 
that he was convicted by the Additional 
Sessions Judge, Hyderabad, with thecou- 
currence of all the three assessors, of 
house-breaking and theft and murder. 
But in passing sentences, the learned 
Additional Sessions Judge refused to sen- 
tence the accused to death on the ground 
that there was nothing but circumstautial 
evidence against him. 

The first point for our oonsideration is 
whether the evidence against the accused 
is true. The second is whether if true, 
it justifies the conviction. And in that 
connexion, we have to consider whether 
the offence was of such a nature as to 
justify the snutenoe of death. The first 
part of the evidence is that which was 
led to prove that the accuse 1 went to the 
village of Mir Hassan and was a guest of 
the deceisovl, and on the night of the 
murder slept beside him This, as has 
been pointei out by the lea^-ned Addi- 
tion tl Sessions Judge, appears to have 
been proved beyond doubt. The aconsed 
was seen by many persjns in the village, 
and on the night of the murder was seen 
at the deceased's shop by the deoeased's 
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Partner Abdul Gafur anl the witnessaa pirby wag at Kandiari the Head Constable 


Kalu, Haibat and Makhumdin. 

It is his defence that he never weto nt 
the village at all but that he is an inno- 
cent man who had been caught and ac- 
cused unjustly This, however, seems to 
be improbable to believe. The witnesses 
were strangers to him, and it is not con- 
ceivable that they have given false evi- 
dence^in the matter. It is impossiblo 
that they could have been miscaken. The 
theory put forward by the learned pleader 
for the accused is that some of the vil- 
lagers may have committed the murder 
.and that the accused may have been made 
41 scape-goat. But it is perfectly obvious 
that this theory cannot account for the 
presence of stolen property in the ac- 
cused's bag when he was found 13 miles 
away from the scene of the offence, and 
the blood-stains on his shirt have not 
been explained 1 think we are perfectly 
safe in saying that the accused did visit 
the village, and was at the shop of the 
deceased on the night of the murder. 

The next part of the evidence is that 
he disappeared before dawn This is 
clear from the same evidence. Then 
there is evidence that his disappearance 
was not only untimely but hurried, since 
he left behind him his shoes and the box 
of cigarettes The learned pleader has 
contended that neither the shoes nor the 
box have been clearly identified ; and of 
course the mere fact that the shoes, 
which wore found beside the cot, fitted 
the accused would nob be evidence that 
they belonged to him. But the prose- 
cution have not had to rely on proof that 
they fitted him exactly. What has been 
proved is that when he came to the vil- 
lage ho was wearing shoes, that a pair of 
ehoes was left behind him, when he wont 
away, and that when he was found he 
was bare footed. The presumption that 
the shoes found beside the cot on which 
he had been lying were his appears to be 
very strong. 

The same remarks apply to the box. 
There is evidence that he had brought 
with him a tin-box of oigarettes, and 
after he disappeared a tin- box was found 
on or near his cob. The presumption is 
strong that he had left it behind. Thus 
there is every reason to suppose that his 
<lepartura was stealthy and hurried. 
Bub the strongest evidence against him 
is that he was found in possession of 
fltolen property. Whilst the tracking 


at Sanghar post visited the scone of the 
otfence, anl Abdul Gafur, tbe docaised's 
partner, gave him a complete list of the 
property that was raisling. He men- 
tioned a "hassi,"’ a “kathmal, ' currency 
notes and cash bo the value of Rs 60-0-0 
and a green silk handkerchief valued at 
annas 12 On or about the same time, 
and guite intlopendenbly 13 miles away, 
the Head Constable of Kind lari was 
searching the accused and ho discovered 
on him property of exactly the same des- 
cription, that is to say, two notes of R?. 
10, five carrorioy notes of Rs. 5, a silver 
hassi and kathmal and Rs. 15-0-0 in 
cash and a green silk hanikarchief. It 
is impossible for us to believe that the 
property found on the aooused was other 
than the property which had been stolen. 

The only oriticizm of this evidence is 
that the two silver ornaments found were 
not such as are cipible of actual identifi- 
cation. Bub even if this bo granted it is 
.of no consequence. The learned Public 
Prosecutor does nob rely on the identifi- 
cation of these ornaments, bub on the 
fact that the accused had in his posses- 
sion exactly the same ornaments and ex- 
actly the same amount of money, of the 
same denominations, as had been stolen. 
Tbe learned pleader in a lengthy and pains- 
taking analysis of the evidence has disco- 
vered some discrepancies, but they are of 
a minor nature and do not seem to us to 
be at all relevant to the matter under in- 
quiry. What the accused had to explain 
was, why he left the village before dawn 
how he came to have stolen property in 
his possession and how he came to have 
blood-stains on his shirt. In the absence 
of any explanation, we agree with the 
learned Additional Sessions Judge that 
he has been rightly convicted. 

The last question then is as to whether 
the evidence is of such a nature as to 
justify the sentence of death On this 
point the first argument of the learned 
pleader was that the application made on 
behalf of the Grown was out of time 
Bub this is clearly an error since the 
rules of the Court allow six months for 
an application on behalf of the Crown 
and the sanction of Government was re- 
ceived by the Public Prosecutor within 
three months of the date of conviction 

The only other argument of the learned 
pleader is practically that used by the 
Learned Additional Sessions Judge, that .k 
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sentence of death should not be inflicted 
when there is no direct evidence of eye- 
witnesses. We are, however, unable to 
agree to this arf^umenb. It is very seldom' 
that murders of the worst type, that is 
to say cold blooded murders committed 
for the sake of gain, are witnessed by any 
one except the murderers. And there is 
|no rule of law or of practice that we 
|know of to prevent a Court from senten- 
icing an accused person to death merely on 
loircurastantial evidence. The rule which 
has been enunciated in the case of Shiva- 
bhai V. Emperor (1) at p. 691, {of 50 
Bom,), IS merely this that, before a man 
^oan be convicted of a murder, thecircum- 
jstantial evidence must be incompatible 
Iwith his innocence and incapable of ex- 
Iplanation upon any reasonable hypothesis 
jexcept that of his guilt A fortiori, before 
,a man can be sentenced to death, the evi- 
dence must be incompatible with any 
hypothesis except that of his guilt In 
this case, it seems to us that there is no 
possible hypothesis except that of guilt. - 
The witnesses had no reason for levelling 
a false accusation against the accused, 
and it appears to us to be as nearly cer- 
tain as is possible in human affairs that 
he is guilty. And, as I have said, it is 
almost impossible to imagine that the 
witnesses can have had any reason for 
making a false accusation against him 
and they can have had no opportunity 
for concocting false evidence. 

For these reasons, we are of opinion 
that the application made by the learned 
Public Prosecutor on behalf of the Crown 
must be allowed Accordingly, in the 
place of the sentence of transportation 
for life we sentence the accused 'Karim 
Baksh alias Mahomed Urs to be hanged 
by the neck until he is dead. It only re- 
mains to add with respect to sentences 
under Ss. 457 and 380 and 302 that we 
do not think that the fines should have 
been imposed. We set aside so much of 
those sentences as are concerned with the 
payment of fines. 

P N./r K. Sentence enhanced. 


(1) A.l.R. 1926 Eom. SlS^Su i^om. 683. 
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Percival, I. C., Rupchand, 

A. J. C . 

Ismail and others — Appellants. 

V. 

Tayaballi Essaji and others — Respon- 
dents. 

First Appeal No. 48 of 1926, Decided 

on 9th May 1929. 

(a) Contract Act, S. 253 (1)— Properties 
purchaaed in firin'i name — Purchase money 
paid out of partnership assets — Buildings 
built with great cost — Property purchased is 
partnership property. 

The fact that propertioa were purchased in 
the name of a firm, the purohaso money being 
paid out of the partnership assets and oonsi- 
dorable amounts were spent on constructing 
buildings thereon, is a strong indication that 
the properties were purchased and treated as 
partnership properties 25 Mad. 149, Foil, and 
Bank of England Case, 130 R. R. 276, Ref- 

[P 186 0 1] 

(b) Evidence Act, S. 103 — Title of deceased 
disputed — Property shown to be of partner- 
■hip~Onus lies on persons claiming through 
deceased person. 

Where the title of a deceased parson to cer- 
tain properties is disputed and it is shown 
that those properties belonged to the partner- 
ship firm, the onus lies on persona claimiog 
through the deceased person to prove that 
those properties belonged to him at the time 
of his death. 

(c) Mahomedan Law — Suit for partition 
by some heirs of deceased partner — Pro- 
perly shown to be partnership property and 
treated as such for a long period by the part- 
nership — Suit for partition of property is 
incompetent — Suit for settlement of part- 
nership accounts is barred by Limitation 
Act, Art. 106. 

S and H, both mahomedan ladies, instituted 
a suit in 1924 for partition and possession of 
their share in certain immovable properties 
which E husband of S and father of H, was 
said to have died possessed of. The suit pro- 
perties were included in a partnership busi- 
ness. E died in 1898. From that time the 
properties remained under the management 
of those who directed the partnership busi- 
ness. The rents realized therefrom were en- 
tered in the firm's rokar; the bills of rent 
were issued aud suits for its recovery were 
filed in the name of the firm and in respect of 
each immovable property a separate khata was 
maintained treating each item as an asset of 
the firm. This continued upto 1917 when G 
the son of E also died. 

Held- that the suit for partition of property 
which is partnership property of E is incom- 
petent as framed. [P 190 G 1] 

Held further-, that even the suit for settle- 
ment of accounts of the partnership, dissolved 
by the death of E and subsequently by the 
death of O, is statute barred. [P 190 G 1] 

^ (d) Civil P. C., O. 39, R. 1 — Etsenliala 
for seeking interlocutory injunction indi- 
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Gated — Balance of convenience ii in favour 
of attaching mortgagee or creditor for not 
granting injunction — Notice of pending 
litigation to intending purchaieri ihould be 
iniiited on the creditor, 

A parson who saeka tha aid of bha Court by 
way of interlooutory injunction muat aa a rule 
be able to satisfy the Court (1) that there ia a 
aerioua question to-be tried at the hearing and 
that on the facta baforo it there ia a probabi- 
lity that ho will be entitled to relief, (2) that 
the Gouri’a interference is neceaaary to pro- 
tod such person from that apooiea of injury 
which the Court calla irreparable before hia 
legal right can be eatabliahed upon trial, and 
(3) that the comparative mischeif or the m- 
oonvonionca which is likely to issue from 
withholding the injunction will be greater 
than that which ia likely to arise by granting 
It. [P 190 0 2] 

Thua when a mortgagee or attaching credi- 
tor la proceeding to sell tha right, title and 
interest of his debtor, tha balance of con- 
venience is in favour of the creditor, that no 
injunction should issue in such cases, and all 
that the Court might do ox majaura oautila 
IS to require tha creditor to give an under- 
taking that at tha time of the sale, whether 
it be through Court or otherwise, the intend- 
ing purohaaera should be informed of tha 
peudenoy cf the suit, [P 191 C 1] 

T. G, Elphinston — for Appellanbs. 

Fatehchand Assudamalf Tolasingh K. 
Advam^ Dipchand Chandumal^ Reiva- 
chand Vassamvial, Tainatrai Bhojraj, 
and iS. A. Trtkla — for Reapondeafcs. 

Riipchand, A J. C. — This appeal 
arises out of a suit instituted by Sakina- 
bai and Hoosainbai respondents 6 and 7 
for partition and possession of their share 
in certain immovable properties which 
one Essaji husband of respondent 6 and 
father of respondent 7 was said to have 
died possessed of. Paras. 3 and 4 of the 
plaint read as follows* 

"3. That the deceased left several heirs en- 
titled to his property according to Mahome- 
dan Law. A full pedigree of the descendants 
of the deceased is hereto attached and marked 
B. The plaintiffs and defendants 1 to 16 are 
all the heirs of the deceased living at present. 

"4. That the plaintiffs are entitled to a 
share in the property left by the deceased 
Essaji according to their shares under Maho- 
medan Law, and their shares according to 
Mahomedan Law in the property of the de- 
ceased will be 121 shares out of 432 shares i.e., 
a little over one fourth." 

They further claimed that their share 
in the said properties be alloted to them 
free of the mortgage and other charges 
created thereon by some of the heirs of 
the said Essaji and impleaded the trans- 
ferees as defendants 19 to 26 

Defendant 1 was ex parte. Defendants 
2 to 18 supported the plaintiSs' case 
except, that they disputed that the plain- 


tiffs were entitled to the share claimed 
by them and averred that five out of the 
fourteen properties in suit had been 
been acquired after the death of Essaji 
by the sous of Essaji ; ^ 

‘‘for and on behalf of all bha heira and held 
bhe same in trust for other heirs to the extent 
of other owners' interest." 

Exhibit 40 gives the list of the first 
batch of nine properties and Ex. 41 gives 
the second batch of five propertias ac- 
quired before and after Essaji’s death 
respectively. 

The chief contesting defendants were 
defendants 19 to 2G. Thoir case, inter 
alia, was that the properties in suit 
which existed during the lifetime of 
Essaji were partnership properties of 
the firm of Ismailji Karimji and Co., 
and after the dissolution of that firm 
they were possessed by the firm of 
Essaji Ismailji and Co., which consisted 
of Essaji and his sons on the one hand, 
and Abdul Hussain and his sons on the 
other, that on the death of Essaji which 
took place in 1898 these properties con- 
tinued to be the ]3arbnership properties 
of Essaji’s sons and Abdul Hussain and 
his sons, that on Abdul Hussain and his 
sons withdrawing from the firm of Es- 
saji Ismailji and Co, these properties 
became partnership properties of that 
firm .13 then constituted, that the claim 
of bhe plaintiffs was barred by limita- 
tion under Art. 106, Lim. Act, and that 
in anv case the plaintiffs had lost their 
right by adverse possession under Arts. 
142 and 144, Lim. Act, that the plain- 
tiffs had no claim to the properties sub- 
sequently acquired by Essaji's sons 
which were also partnership -properties, 
that they were .estopped by their con- 
duct from olaimiag a share iu any of the 
properties and that they were even other- 
wise bound by the alienations made in 
favour of the defendants 19 to 26. They 
further pleaded that the suit was badly 
framed. 

After bhe insbibubion of the suit, the 
plaintiffs gave up defendants 19 who 
were mortgagees of two of bhe nine pro- 
perties said to have been acquired before 
Essaji's death, and the suit as against 
t&em 'was dismissed. The defendants 
were, however, brought on the record 
again at the instance of defendants 2 
to 18. 

The learned trial Judge gave effect 
to some of the pleas raised by the 
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transferees and dismissed the plaintiffs' 
Bait. 

The plaintiffs have not appealed, but 
the heirs of Qulam Hussain, one of the 
sons of Essaji, have oome to us in ap- 
peal and have o'nalleaged the findings 
of the lower Court not only in respoot of 
the cause of action as set up by the 
plaintiffs but also on other grounds 
which will presently appear. 

The following is the tabular statement 
(For tabular statement please see p. 185) 
showing bow the plaintiffs and defen- 
dants 2 to 18 are related to one another 
and the approximate time when soma of 
the persons mentioned therein are said 
to have died. It gives the pedigree from 
the grandfather of Essaji as it is neces- 
sary for the purposes of explaining the 
alleged devolution of the first batch of 
properties. Ex. 40. This suit was filed in 
1924, about twenty six years after 
the death of Essaji and it is hardly dis- 
putable that it was instituted by defen- 
dant 1 at a time when he was hope- 
lessly involved with the object of pre- 
venting the sale of the properties in suit 
for as long a period as possible ' That 
object appears to have been attained as 
in conbequence of the injuiiotions issued 
by the Court, the sales have been stop- 
ped. It is equally clear that the chief 
contesting defendants being strangers to 
the family are at a considerable dis- 
advantage and have to rely in support of 
their case on the documentary evidence 
and on certain admission forced out from 
defendant 1, who has made every en- 
deavour to save the property from the 
transferees. 

It will not be out of place to refer at 
the outset to the history of the family 
and the mode in which the male mem- 
bers of the family carried on their 
business before suit 

Nothing appears to be known of what 
Karimji did or in what name the busi- 
ness was carried on by him in the begin- 
ning except that we have an entry in the 
revenue records in respect of one pro- 
perty being item No. 6 in Ex. 40 in 
the name of Moosaji Karimji and there- 
after in the name of Karimji Moosaji. 
But it is proved beyond doubt that for a 
number of years prior to 1892 his sons 
Ismailji, Jafferji and Alibhoy carried 
on business as partners in the names 
of Ismailji Karimji and that in this 
business they were helped by their own 


sons. On the death of Ismailji in 1887, 
his sons Essaji and Abdul Hussain took 
his place and received one-third share in 
the business. 

Ismailji had left two daughters who 
appear to have taken no proceedings to 
claim a shard in the estate of Ismailji 
whatever its nature was. 

In 1892 the firm of Ismailji Karimji A 
Co., was dissolved. Essaji and Abdul 
Hussiin commenced to do business in the 
uame of Essaji Ismailji A Co. In this 
business each brother was helped by his 
sons Likewise Jafferji’s sons and Ali- 
bhoy and his sons did business on their 
own account. At the time of the dis- 
solution of the firm of Ismailji A Go., in 
1892 certain properties numbering sixteen 
and certain cash was alloted to Essaji 
and Abdul Hussain. The daughters of 
Essaji were not parties to this division 
and do not appear to have been consulted 
in any way 

la 1901 Abdul Hussam withdrew from 
the firm of Essaji Ismailji A Co , and 
started his own business, when ten out 
16 immovable properties and Bs. 49,000 
cash wdra allotted to the sons of Essaji. 
At that time again none of the female 
members of the family of Essaji appear 
to have been consulted at all. 

The firm of Essaji Ismailji A Co., oar- 
riei on busines^up to 1914. Ghulam 
Hussain died in 19L7 and his place ap- 
pears to have been taken up by his adult 
son Adamali. Mahomedalll died in 1921 
leaving no male issue. Adamali died in 
1923, and at the date of suit Tayaballi 
defendant I was th^ only adult represeu- 
tative of this firm. 

Karimji's family is a Borah family, 
aud it is now settled that Borahs of 
Karachi are governel by Mahomedan 
Law. Prior to the case of SakinabcLi v. 
O'lulam Hussain which was referred to 
the Borah Pir and whose answer came up 
for consideration before this Court in 
Okulam Hussam v. Sakina Bai (l), it 
was a debatable question whether the 
Borahs of Karachi like the Girasla Bo- 
rahs had not continued to follow Hindu 
customs since their oonversiou to the 
Mahomelan faith, and were governed by 
the Hindu Law. No special custom has 
been pleaded in this case, and therefore 
no question arises that the Hindu Law 
of inheritance and succession is ap- 

(L) [1913] 6 3. L, R. 146^19 1. G. 374. 
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plioilibla to the heirs of Essaji. But in 
order to grasp fully the nature of the 
ividence in this ease and the position 
}aken up by the female members of tbe 
Jamily of Essajl it will not be out of 
place to refer to the evidence of Yusifali 
Alibhoy, the oldest living descendant of 
Earimji, as to tbe mode in which the 
different male descendants of Karimji 
ha]|o been carrying on their business and 
dealing with their property. He states: 

"In 1896 [smailji’a dons did thoir own busi- 
and BO Jaltarji's sons. Bjfora this, sons 
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to my branoli wara ragaidod as belonging to 
the brothers alone and not to the family. 
Ever Binoa 18^6 our firm carries on buaineBs 
in the name of Yudfali Allibhoy Karimji & 
Co. The properties that fell to our lot are the 
properties of the firm. Oi^y the brothers are 
ioterasted in the drm. Acoordiog to the ous- 
tom prevailing amongst us none of the ladios 
or the ohildren of the house have any inter- 
est either in the firm or the properties t hat 
fell to our share on partition. But aocord^ng 
to the religion they may claim interest if 
they like.*’ 

One of the main questions at issue is 
whether the properties in EJxs 40 and 41 


KARIMJI 


(Died prior to 1887, date is not known) 


1 


Ismail ji 
Died 13S7 


Adamji 

Died 

I 

Noorbhoy 


I 

Moosaji 


Yusifali 


I 


I 

JaSerji 
Died prior 
to I89i 


Daughters 


Giiiam 

Hussain 


I 


I 

Aliibhoy 
Died after 
1832 


I 


I 


I 


I 


Tayabali Mohamedali Kadibhoy Hatim Daughtem 


Sakinabai Essaji 
Plain tiff^Diod 
No. 1 I 1893 


Abdul Hussain 
Dead 


I I 

Daughter Daughter 


Crulam=l 

Hussain 

Died 

4-31927 


I I I" I 

Sakina- Mahomed- =Khati- Taynbali Hussain- Kulasau-^Adam- 
bai all died janbai Deft. 1 bal bai Died I all 
Daft. 2 192L Deft. 3 Since Plff. 2 1912 1 Deft. 


r 

Adamali: 

Died 

1923 


I 


:3ugran- 3 other 

bai SODS 

Deft. 4 Defts. G to 8 


Deceased 


3 Daughters 
Defts. 9 to 19 


I 

Anvorali, 
Deft. IR 


I 

Fafma-^Gulam 
bai j Hussain 
Died I Deft. 12 
1917 j 

Four children 
Defts. 13 to 16 


Amma, Deft 3 


Minors 


of Jallarji, sons of Ismailji and my father 
were carrying on business in the name of 
Ismailji Karimji & Co. At the time of the 
partition the properties became the properties 
of the sons alone and not of the family. 
Whan the sons of Jailarji, the sons of Ismailji 
and Alibhoy commenced to carry on the busi- 
ness in tbe name of Ismailji Karimji Sc Co., 
the rents ofall the immovable preperties that 
belonged to the three branehes were credited 
to the joint aooount of the firm till 189G. 
When in 1896 there was a separation between 
the aforesaid three branches, each branch was 
allotted separate possession of the immovable 
proper^iies as they stood at the time of the 
previous partition. The properties that came 


were acquired and possessed by the sons 
of Essiji as properties belouging to the 
ffrm oE E^saji Ismailji & Go , consisting 
of his three sous to the exclusion of the 
female heirs oE Essaji. 

So far as properties referred to in 
Ex 41 are coacerned the case is simple 
We have the account books of the ffrni 
of Essaji IsmailjL Eariinji & Go., from 
1904 showing that all these properties 
were acquired after that date. We 
have the relevant documents ahow- 
iug how those properties ware acquired 
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and the admissioas of Tayaballi as to 
the mode in which they were dealt with. 
There is a separate khata in the books of 
the firm in respect of each property. 
Ex. 41 has been prepared by defendant 1 
from the account books. It shows ap- 
proximately the amount spent on each 
property and the rents realized therefrom 
from the date of its acquisition up to the 
date of the suit. (The judgment then 
summarized the same and proceeded.) 
The cost of these properties is 
Hs. 3,50,000 exclusive of interest and the 
income that has accrued therefrom is 
Bs 1,40,000 A good part of it has been 
paid as taxes and land rent which appears 
not to have been brought into the ac- 
count. 

All the money spent on these proper- 
ties has come out of the coSers of the 
firm of Essaji Ismailji Co , none of the 
brothers having contributed anything 
from their private resources or by any 
other heir of Essaji (The judgment 
then discussed the relative documents 
executed about the time of each of these 
properties except property No. 1 and pro- 
ceeded ) It has been argued that the fact 
that the properties were purchased in the 
name of the firm is not sufiioient to 
warrant the presumption that they were 
partnership properties. It has been 
suggested that the business of the firm 
was that of commission agency and that 
there was no occasion for the firm to 
deal in properties. In the end it was 
Slid that so far as plots 81 and 82 are 
concerned, there is no presumption that 
they were purchased as partnership pro- 
perties. No. 1 hiving been purchased in 
the name of all the three brothers as 
individuals and plot 82 having been pur- 
chased in the name of Tayabali alone 

A number of rulings have been cited 
at the Bar on this point, but it will be 
sulficient to refer to only two of them. 
In the Bank of England case (2) which 
is the leading ease on the point, it was 
held that there is no rule that where 
lands are bought by partners in trade 
and are paid for out of the partnership 
assets, they of necessity become part of 
the joint estate ; nor on the other hand, 
that if they are not bought for the pur- 
poses of the partnership business, they 
are not joint estate ; nor does the form 
of conveyance settle the qnestion, which 
(2) 130 R. R. 276. 


must be determined with reference to all 
the circumstances of the case. In that* 
case one of the two partners carrying 
on business of leather factory bought 
lands for the purpose of erecting a re- 
sidence on part of it and selling the 
remainder to a railway company. He 
offered a share to his partner who was 
also desirous of building a house out of 
town for his own residence. The offer was 
accepted and the purchase money paid 
out of the partnership assets, but the 
conveyance was to the partners in sepa- 
rate moieties The partners at their 
individual expenses built houses upon 
portions of the land set apart for the 
purpose, but the other expenses relating 
to the land were paid out of the partner- 
ship assets It was held on considera- 
tion of all the facts of the case that the 
whole of the land was joint estate. 

In dealing with the effect of the part- 
ners having constructed the buildings 
at their own expenses, Turner, L. J. 
said : at p 284 : 

11; caanok, I think, bo laid down as a 
universal rule that whore lands are bought 
by partners in trade, and are paid out of 
partnership assets, they of necessity become 
part of the joint estate of the partners. There 
are difiercnt purposes for which the lands 
may have been bought. They may have 
been bought for the purpose of being used 

and employed in the trade or 

they may have been bought not for the pur- 
pose of being used and employed in the trade, 
but for the purpose of a mere speculation on 
account of the partnership, for 1 know of 
nothing which can prevent partners from 

speculating in land Again 

they may have bought without reference to 
the purpose of the trade or the benefit of the 
partnership with the intention of withdraw- 
ing from the trade the amount employed in 
the purchase, and converting that amount 
into separate property of the partners or they 
may have been bought on account of one or 
more partners he or they becoming debtors 
Co the partnership for the amount laid out 
in the purchase. The form of conveyance 
in these oases does not settle the question, 
for in whatever form the conveyance may be, 
that may be a trust of the land which may 
follow the money liable however as other 
trusts of the like nature are to be rebutted by 

evidence and we have to 

consider whether the oiroumstances attend- 
ing the purohase show that It was made on 
account of the partners individually, or of 
any one or more of them in whose name the 
land may have been bought." 

And, Enighti Bruce, L J. said ; 

" Whatever they or either of them may 
have contemplated doing, there was I think 
DO agreement between them as to any mode 
of alloting, appropriating or disposing of both 
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or either of the two villas or dwelling houses, 
or dealing with either of them ; and I repeat 
that subject to the possibility (not now mate- 
rial) that with respect to the expenditure of 
each, there might have been an accounting 
between them, the whole estate remained 
partnership property at the tune of the bank- 
ruptcy.” 

In Sudarsanam Maistri v. Narasim- 
hulii Maistri (3) while dealing with 
thli question of Limitation, Bhashyam 
Ayyangar said : 

” It was further contended by the learned 
Advocate-General that the three years' period 
of limitation prescribed by Art. lOS would be 
inapplicable to houses and lands purchased 
by the first defendant from the profits of the 
parbneraliip. This contention would cer- 
tainly hold good if it had been alleged and 
proved that, from time to time, portions of 
the assets of the partnership were, by tho 
agreement of tho partners, withdrawn from 
the partnership and converted into land or 
house to be oivncd by tho partners as co- 
ownera (Lindley on ‘ Partnership ' 5th Edn, 
pp. 334 and 335.)” 

'* In tho absence, therefore, of any such 
allegation and proof, lands and houses bought 
in the name of one partner and paid for by 
the film or from the profits of the partner- 
ship business are prima facie partnership 
property, Nerot v. Buniand (4), Weddeibuin 
V W eit del burn ” 

” The casQ is therefore governed by the 
ordinary rule that, unless a contrary inten- 
tion appears by express agreement or by the 
nature of the transaction, property bought 
with money belonging to tho firm, is deemed 
to have been bought on account of the Arm 
Bank of England Case (6) 

The facts of the present case viewed 
in the light of these two rulings are so 
strong that there can be no two opinions 
on tho point that these five properties 
were purchased and treated as partner- 
ship properties. Not only was all the 
purchase money paid out of the part- 
nership assets, but considerable amounts 
were subsequently spent on constructing 
buildings thereon. No debit appears to 
have been made in the books against 
any individual partner of the share of 
the cost of auy of tho five properties. 
Tayabali has admitted in his evidence 
that the bills of rent of all the immov- 
able properties including those in Ex. 40 
to which I shall presently refer were 
issued in the firm's name, and suits for 
recovery of rents were filed in the firm’s 
napie- 

^ayabali has also admitted that all 
moneys were drawn from the firm for 

(3) [1B98] 25 Mad. 149=ill M. L. J. 353 

(4) 4 Rubb. 247. 

(5) [1856] 22 Beav 104. 

(6) 3 D. F. J. 645. 


purchase of the properties in Ex. 41 as 
also certain other properties which were 
subsequently sold and that the sale pro- 
ceeds of these properties were credited 
to the firm : (LI 490-o00) On the top 
of it Tayabali has admitted that his firm 
bought and sold certain other properties 
by way of speculation. Those admissions 
are sufficient to warrant an inference 
that besides doing commission agency 
the partnership dealt in purchase and 
sale of lands and that the properties iir 
Ex. 41 were purchased and owned by tho 
partnership as partnership properties. 
The fact that the plots 81 and 82 were 
not purohasel in 'the firm's name are 
easily explained, and the form of the 
transfer in the names of all partners in 
respect of plot 61 and in the name of one 
of them in the case of plot 82 is of no 
material consequence whatsoever. 

The case of the remaining nine pro- 
perties referred to in Ex. 40 is more 
complicated. The books prior to 1904 
are not forthcoming It is said on 
behalf of the plaintiffs that these books 
were with Abdul Hussain, who is dead,, 
and his son who is now living is a minor 
and does not know what has become of 
the books. This may or may not bo 
true. Thd fact remains that the evi> 
dence of the entries therein is not avaiU 
able. We are therefore left to base our 
conclusions on the conduct of the parties 
and the different documents relating to 
tho purchase of these lands, such of 
them as are available and the proceed- 
ings taken from time to time to have 
mutation of names effected. (The judg- 
ment then gave the history and descrip- 
tion of the nine properties possessed by^ 
the familybefore Essaji’s death and pro- 
ceeded.) Now at the division of 1892 bet- 
ween the three branohes of Karimji’s 
family these plots appear to have been 
dealt with as partnership property. Is- 
milji's sons had been working as partners 
of the firm before and after their father's 
death which took place in 1887. Jaf- 
ferji's SODS had doae the same. Allibhoy 
was alive. His sons had likewise work- 
ed with him in the business. Sixteen 
properties were alloted to Ismailji's 
sons as their share. 

There was a confusion in the mind of 
Yusifali as of the time when the three 
branohes commenced to trade separately » 
and in one part of his evidence he has 
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aaid that ifc was in 1F92, and in another names appear to have been used indis- 


part in 1896. But that is immaterial. 
Whether the division took place in 1892 
or 1896, he has stated clearly that the 
rents oE all the ^i^operties of the three 
branches were credited into the joint 
account of the firm of Ismailji Kariiu]! 
upto the time of this division, and so 
far as his branch was concerned, the 
properties which fell to their lot belong- 
ed to his firm. The same may fairly be 
presumed to have been the case with the 
other branches. 

Daring the continuance of the old 
firm each adult male member of each 
branch had worked as a partner^ and had 
contributed towards the acquisition of 
the properties in whatsoever name they 
may have been purchased. Some of the 
properties wore acquired in the name of 
the old firm, others iu the names of 
senior members and again others in 
the names of junior members of each 
branch. But all were put in the botch* 
pot an^ the rents accruing therefrom 
treated as assets of the firm. There is no 
allegation, much less proof, that Ismailji 
or Abdul Hussain or Alihhoy bought the 
properties which stood in their respec- 
tive names on their own behalf. We 
have the further fact that none of the 
females of any branch were consulted at 
the division or acquired any share at 
the division of 1892 or that any of them 
has up to this day claimed a share iu any 
of the properties on the ground that 
such properties were treated as co-owner- 
ship property. On the top of it we 
have a clear admission in Tayabali’s 
evidence that the sixteen properties 
which came to the share of Essaji and 
Abdul Hussain were acquired out of the 
family business of Ismailji Karimji 
(L 600). These sixteen properties 
were thus indubitably partnership pro- 
perties of the old firm of Ismailji 
Karimji or Ismailji K.irimji & Co. and 
continued in the possession of the firm 
of Ismailji Karimji or Ismailji Karimji 

Go. as such even after the branches 
of Jafferji and Allibhoy had withdrawn 
Irom it. 

In this connexion a good deal was said 
about the names in which the business 
was carried on both prior and subse- 
iquent to 1892. It was said that the 
name of this firm was Ismailji Karimji 
Jb Co. and not Ismailji Karimji. But it 
is clear from the evidence that both 


oriminaliely and that whether the name 
of Ismailji Karimji or of Ismailji 
Karimji & Co. was used in connexion 
with any business it referred to one and 
the same firm, and nob to the individual 
Ismailji. 

Another point bn which stress was laid 
was that as some of the leases and 
entries in the revenue registers describ- 
ed Ismailji Karimji as a Borah, they 
referred to Ismailji alone and not to his 
firm. Bat that arguruout loses much of 
its force when we have it (a) that the 
entries in respect of plots leased in the 
name of Messrs Ismailj Earimii & Go, 
described the firm' as a Borah and an 
individual person residing in Karachi in 
the same way as the entries in respect 
of Ismailji (b) that the leases were re- 
newed in the name of Ismailji Karimji 
long after ho had died. 

Now it is not seriously disputed that 
the firm of Ismailji Karimji or Ismailji 
Karimji & Co. continued to do business 
upto’ 1904 when Abdul Hussain with- 
drew from that firm and its name was 
changed to that of Essaji Ismailji or 
Essaji Ismailji & Co. 

If those sixteen properties were part- 
nership properties at the death of Essaji, 
the right of the plaintiffs, if any, was 
by a suit for settlement of account 
of the partnership dissolved by the 
death of Essaji and such portion of the 
assets including immovable property 
being decreed in their favour as fell 
to their share : Sudarsanam Maistri v. 
Narasimhulu Maistri (3) Mohideen Bee 
V. Syed Meer Saheb (7) Gopal Chetty v. 
Vijayaraghavachariar (8) and Venkata- 
ratnam v. Siram Subba Bao (9). 

Under Art. 106, Lim Act, the plain- 
tiffs' cause of action for settlement of 
accounts of that partnership was statute- 
barred in 1901 and could be revived in 
1924 by the devise of treating it as a 
suit for partition of immovable proper- 
ties left by the deceased. 

As the title of Essaji to these proper- 
ties was disputed the onus lay ou the 
plaintiffs to prove that they belonged to 
him at the time of his death. 

It appears that in the earlier stages of 
the trial, the plaintiffs were not fufly 

“(7) L1916J 30 Mad. 1 . 0 . lOOi. 

(0) A. I. R. 1922 P. 0. 115=45 Mad. 379^ 
49 1. A, 19L (P. 0.). 

(9) A. I. R. 1926 Mad 1010^19 Mad. 73d. 
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alive to this serions defect in their claim 
and in the evidence of the plaintiffs 
which was recorded on oommission no 
attempt was made to set up a partition 
between Essaji and Abdul Hussain before 
Essaji’s derilh. This attempt was for 
the first time made in the evidence of 
Tayabali by setting up a partition bet- 
ween the two brothers in 1896 But he 
was forced to admit that he had no evi- 
dq;|ce to prove the alleged partition 
except his own statement (line 475). 
The account books prior to 1904 would 
have thrown a flood of light on this 
point. But these books were not pro- 
duced It is true that Ah lul Hussain 
was dead and so were his adult sons who 
had at one time taken part in the busi- 
ness. But there is nothing to slow that 
these books hvivo been destroyed or that 
they could not be secured notwithstand- 
iug an attempt made to secure them. 
On the contrary, we have a clear admis- 
sion from Tayabali that he had made no 
endeavour to secure them Apart from 
the fact that the burden of proving the 
alleged partition was on the plaintiffs 
and defendants 1 to 18, and that in the 
absence of cogent evidence they must 
fail, a fair amount of presumption arises 
against them in consequence of the non- 
production of the books The case does 
not, however, rest here. Wo have docu- 
mentary evidence to show that there was 
only one division of property between 
Abdul Hussain on the one hand and 
Essaji's BOQ^ on the other and that this 
was in 1904 Tnis appears from the 
mutation applicition Bled by the parties 
in 1917 in respect of properties 1 to 
3 and the correspondence carried on with 
the municipality in respect thereof. 

Nobwi thstanding the dissolution of 
partnership between Essiji’s sons and 
Abdul Hussain and his sons in 1904, 
mutation of aimes of several of the pro- 
perties allotted to Essaji’s branch was 
not effected and that an attempt was 
made in that behalf in 1917, long after 
the Transfer of Property Ast was exten- 
ded to Sind. 

On 8th February 1917, a number of 
applications were miide to the munici- 
pality for effecting mutation of mines in 
favour of Essaji's sons. (The judgment 
then discussed the nature of the varimis 
applications an 1 proceeded.) From 1904 
up to the date of suit properties in 


Ex. 40 were dealt with in the same 
way as properties in Ex. 41. Both 
sets of properties remaioed under the 
management of those who directed the 
business of Essaji Ismailji & Go , the 
rents realized therefrom were given to 
the cashier of their firm who entered 
them in the firm's rokar and kept them 
along with the other monies of the firm 
(Tayabali 11. 400 to 410). The bills of 
rent were issued and suits for its recovery 
were filed in the name of the firm (Taya- 
bali 1 495). 

The fact that the rents were nob cre- 
dited to the watau kh.ita (profit and loss 
account) is easily explained. Since 
Essaji’s death, there had been no potamel 
and no distribution of profits (Tayabali 

I. 418). This statement finds ample sup- 
port in Ex 45 the entry of Rs 49,299 3-3 
cash which is said to have fallen to the 
lot of Fissaji’s sons at the division of 
1904. It reads thus ; 

(Old account of Bhai lamailii Kaniuji, 1961) 
Or. Dr. 

Rs. 49,299 3 3 halanoa due to 
you earned forward to new 
khatavaui, p, 21. 

Abdul Hussain withdrew from the firm 
on getting certain properties and cash as 
his share in the assets without any pota- 
mel having been drawn up (Tayabali 1. 
600) and what remained of the cash wae 
credited to the old books and debited to 
the new books As in respect of cash, so 
in respect of each immovable property a 
separate khata was maintained treating 
ei,oh item as an asset of the firm Tliet 
same state of affairs continued notwith- 
standing the death of Ghularn Hussain, 
Adamali and Mahomedali ; (rnyabali 

II. 605 bo 610). On the top of it we have 
clear proof that in 1917 the parties dealt 
with those properties as partnership pro- 
perties. Appl icatinns for mutation of 
nacres Ex-^. 55 to 57 and Ex 82 relating 
to properties 1 and 3, and 6, 7 and 8 
respectively are all attested by Yusifali 
Alibhoy and his brother Tayabali Ali- 
bhoy The former applioitions co itain 
a prayer of relinquishment by the ladies 
and the latter applications ask for a 
direct transfer from the name of Abdul 
Hussiin to Essaji’s sons. Now ii can- 
not be contended, even for a moment, 
th'it both Yusifali and Tayabali who 
were bo closely connected with thelalies 
were pirties to a fraud being perpetrated 
on them or that they did not inform the 
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ladies oE whab was being done. Ib has 
i)6en suggesbed bhab ladies oE bhe family 
were in sbriob purdah and bhab bheir 
signabures were baken from bhem wibh- 
oub informing bhem whab was being done. 
This is hardly lii^ely. Some of bhe ladies 
were married and bheir husbands were 
nob in purdah. Four married women 
whose husbands were alive had signed 
the application and ib is difficult to be- 
lieve that none of them did so without 
advice of bhe husbands or that they were 
duped by the sons of Essaji and by the 
two attesting witnesses who were bhe 
paternal cousins of their father. 

For these reasons and for the reasons 
given by the learned Additional Judi- 
cial Commissioner in his able and care- 
ful judgment, wo hold that the suit for 
partition of property which was i3arbner- 
ship property of bhe deceased Essaji and 
others was incompobetib as framed and 
that if bhe suit he treated as ono for 
settlement of accounts of the partnership 
which was dissolved by the death of 
Essaji and the subsequent partnership 
which was dissolved by the death of 
Ghiilam Hussain in 1917 would be statute 
barred. 

It has been argued that the plaintiffs 
had claimed a share not only as the heirs 
of Essaji but also as bhe heirs of Ghulam 
Hussain and that the Court should there- 
fore go iuto the further question as to 
the settlement of accounts of the partner- 
ship between the heirs of Ghulam 
Hussain and his partners. In this con- 
nexion it was further urged that even if 
the claim of the plaintiffs be barred by 
limitation, the* claim of the appellants, 
some of whom are not minors, is oom- 
.petent. 

We are afraid we cannot permit the 
suit for partition of property left by 
Essaji to be converted into a suit for 
settlement of accounts of the partner- 
ship between Ghulam Hussain and his 
brothers 

The appeals therefore fail in limine, 
and ib is hardly necessary fur us to con- 
sider any farther questions. 

Before we part with the case, we wish 
to refer to the serious prejudice which 
has been caused to some of the mortgagees 
particularly defendants 19 by the issue 
of injunction preventing them from rea- 
lizing tbeir security. 

It has been brought to our notice that 
such injunctions are too frequently issued 


notwithstauding the decisions of this 
Court to the contrary. 

Now the effect and object of an inter- 
locutory injunction is merely to keep 
matters in status quo until the hearing 
or further orders and the principles on 
which an injunction will issue are well 
settled. A person who seeks the aid of 
the Court by way of interlocutory injunc- 
tion must as a rule be able to satisfy the 
Court (a) that there is a serious question 
to be tried at the hearing and that on 
the facts before it there is a probability 
that he will be entitled to relief, (b) 
that the Court’s interference is necessary 
to protect such person from that species 
of injury which bhe Court calls irrepara- 
ble before his legal right can be estab- 
lished upon trial, and (c) that the com-i 
parabive mischief or the inoonvenienoe| 
which is likely to arise from withholding 
the injunction will be greater than that 
which is likely to arise by granting it 

If these principles are applied to the 
present case, whab do we lind ? It is no 
doubt true that the legal right of the 
plaintiffs to a share in certain immov- 
able properties was being , disputed and 
that as will presently appear except as 
against some of the defenJflnts, the plain- 
tiffs had a prima facie claim for trial bub 
that was nob enough No injunction was 
necessary for the protection of their right 
if any which might have been established 
at the trial. The mortgagees could only 
bring bo sale the right, title and interest 
of their mortgagors in the properties and 
nothing more. If the mortgagors had 
boon permitted to realize their seouriDies 
pending the trial, no irreparable injury 
would have been caused to the plaintiffs 
and defendants 2 to 18. Nob only that 
bub no injury whatsoever would have 
resulted bo them. The mortgagees were 
parties to the suit and bhe doctrine of 
lis pendens enunciated in S. 52, T P. 
Act applied and any purchasers from 
them, whether such purchasers were 
brought on the record or not, would have 
been bound by the result of the litigation. 

On the other hand, the injury caused 
to the mortgagees by the issue of an in- 
junction in this case and in almost every 
other case of a like nature, is irrepar- 
a)9le. The mortgagees have been pre- 
vented from getting back their money or 
at least such part of it as they could 
have realized by the sale of the right, 
title and interest of the mortgagors, 
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^hen they wanted it most; their in- 
terest has mounted up and their secu- 
rities have gone down in value consider- 
ably. All this loss falls on their shoul- 
ders for no fault of theirs and they have 
no redress against the persons at whose 
instance the injunctions were issued. 
Lastly the probabilities of success 
against some of mortgagees were prac- 
tically nil and the case of each mort- 
gagee should have been considered sepa- 
rately. Some of the mortgages were in 
respect of properties acquired subsequent 
to the death of Essaji, and with regard 
to them, the plaintiffs had on the plead- 
ings not even a prima facie case to go to 
trial The mortgage in favour of defen- 
dants 19 stood even on a firmer footing. 

The plaintiffs had relinquished their 
claim against the defendants and the 
suit as against them had been dismissed, 
and the injunction issued against them 
discharged It is extremely doubtful if 
they could be brought on the record 
again at the instance of some of the de- 
fendants who were acting in collusion 
with the plaintiffs. The proper remedy 
of these defendants was by a separate 
suit. Be that as it may, these defen- 
dants relied upon the sanads deposited 
witli them in support of their claim. 
Both these sanads showed in unmistake- 
able terms that the plaintiffs had relin- 
quished their interest, if any, in the pro- 
perties in suit, Prima facie, therefore, 
the probability of their success against 
defendants 19 was far too remote espe- 
cially in view of the provisions of S. 41, 
T P. Act. That was another serious 
obstacle in the way of the issue of a 
temporary injunction. In similar oases 
this Court both on the original and ap- 
pellate side has refused to grant injunc- 
tions It has been repeatedly pointed 
out that where a mortgagee or an attach- 
ing creditor is proceeding to sell the 
right, title and interest of his debtor, 
the balance of convenience is in favour 
of the creditor, that no injunction should 
issue in such cases, and all that the 
Court might do cx majeure ccLiitilci is to 
require the creditor to give an under- 
taking that at the time of the sale, whe- 
ther it be through Court or otherwise, 
the intending purchasers should be in- 
formed of the pendency of the suit. 

The loss caused to some of the mort- 
gagees in the present case is to be re- 
gretted, and all that need be said is that 


applications for injunctions of a like 
nature will in future be discouraged and 
that the Courts below will not lightly 
issue injunctions in suits of this nature 
We have no hesitation in dismissing 
this appeal and in discharging the in- 
junctions. The appellants will bear the 
costs of defendants 19 to 26 and the 
other defendants will bear their own costs 
of the appeal. 

On the question of pleader’s fees to be 
taxed in this case, we will hear the par- 
ties further on Monday next. 

Percival, J. C. — I entirely agree. 

I wish to add a few words only to 
make it clear that 1 thoroughly eudorse 
the remarks of the learned Additional 
Judicial Commissioner on the question 
of injunctions. I agree with his conclu- 
sion that 

“all that the Court might do rr viajeiue 
caiitela is to require the creditor fo give an 
undertaking that at the time of the sale, whe- 
ther it be through Court of otherwise the in- 
tending purohasors should be informed of the 
pendency of the suit.” 

No doubt it may he said that it is 
easy to be wise after the event, and that 
the learned Judge, the late Mr. Baymond, 
could not tell that the hearing of the 
suit and appeal would be so protracted, 
and that the value of land would con- 
tinue to fall in Karachi. But now that 
wo have had the oxperienec of this 
case, and of other cases brought by banks 
in Karachi, it is only right that we 
should express our opinion that experi- 
ence shows that 

"fcho comparative mischief or tho incon- 
venience which IB likely to arise from with- 
holding that injunction will be less than that 
which IB likely to arise by granting it." 

Experience shows that when important 
banks and other respectable creditors of 
the same character try to bring mort- 
gaged property to sale, the debtor puts 
up one relation after another, first a 
widow, then a minor, and so forth, to 
file suits against them ; and the result 
of these suits is that, even if they ai'e 
entirely without justification, still an in- 
junction is liable to be granted, and the 
creditor is kept out of his dues for four 
or five years, by which time the value of 
the land has not improbably gone down, 
and the creditor has lost heavily for no 
fault of his own. 

The record shows that in this parti- 
cular case the late Mr Raymond granted 
an injunction with great hesitation ; and 
if a Judge's hands are strengthened by 
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Beach rulia^s on this point he ^ill be 
leBB inclined to grant such injunctions. 

Mr. Raymond obeerved in bis order of 
30th January 1925 

“Had lb boon brought bo my kno^wledge. or 
had there beeu a ^uaiumeut either in the ap- 
plioabion or in the affidavit that accompanied 
lb, that G^x and Go. were not pmtiea to the 
suit in which tLo application was made, 1 
certainly would not have granted interim 
injunction." 

Again in his order of 18th May 1925 
he Biiid : 

"The only order that 1 can paaa on this 
application, and 1 certainly do so much to 
my regret, is that Messrs. Cox and Go. bo 
restrainpd until the dispohal ot the suit from 
selling the properties mortgaged with them." 

Wbon this cabe came on appeal, again 
injunction against the sale of the pro- 
pertieB waa granted; but the Nazir of 
this Court was appointed receiver to 
manage the properties. Even this ar- 
raugement, hovvever, baa proved far from 
satisfactory. It has given a large amount 
of work to the Nazir, and to this Court 
also in the matter of interlocutory ap- 
plioitions, and the value of the land has 
continued to decrease. 

Speaking for myself 1 am satisBed, 
from the experience of this and other 
oases, in which Karachi banks and other 
substantial creditors have been con- 
cerned, that though on the face of it the 
refusal to grant an injunction may ap- 
pear to be a hardship to the debtor, still 
it is in reality the course that is most 
conductive to commercial morality and 
to the interests of the litigating public 
as a whole. 

V.S./h-K. Appeal dismissed, 
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Barlee, a. J C. 

Pokhardas Gabrani & Sons — Plain- 
tiffs. 

V. 

Sewaram Girdhanlal — Defendants 
Suit No. 355 of 1926, Decided on 14th 
May 1 9L9. 

(a) Civil P C., O 30, R 6 — Suit againit 
f ir m — Summonn on a person as partner— De- 
fence in partner ■ name but contained 
nothing individual — Therp it techniial flaw 
which can be corrected by Court even at 
argument itage. 

In a Biiii; agaiust a firm BummouR wng snr- 
vod ou a pGraon bb pariuer in tbo Arm. Tho 
partuor though he wan not served id the in- 
dividual cap<^Qity Sled a wntcon Btatement in 
biB own name and not as reproBentaiive of 
the firm. There was nothing individual in 
the defence. 


Held : that there waa only a techuioal 
flaw which could be corrected by the Court 
evoD at tho argument atage. [Pi93 G 1,2J 
lb) Civil P. C , O. 30, R. 9— When all 
menabera of one firm are also members of 
another, suit cannot be brought by one 
againit other for account or for balance 
due— Proper remedy is auit for partnership 
account of other firm. 

Though a Biiit will lie when one or more 
of the parinera of a firm aie meinberB of ano- 
ther firm, and porhapa eooia suit will lie when 
all tho membura of the lormor are members 
of I hu latter, a amt for an acoounb or for the 
bal.«uce found due on an account cannot be 
brought m the iaitor circumatanceB, as the 
proptr Tomedy la a suit for a parinerHliip ao- 
counc ol the Hocond firm . A. 1 LI. 1021 Jiom 
414, Ilel on ; 25 Bom. 606 and A. I. E. 192, 
Bom. 414. Expl. [P 104 0 Ij 

Svganlal Hussanand — for Blainbiffs. 
Hukumatiai M, Eidnani — for Defen- 
dants, 

Judgment. — This is a suit filed by 
the firm of Pokhardas Gabrani and Sons 
of Karachi against the firm of Sewaiam 
Girdhanlal of Tank, in the Dera Ismail 
Khan district by their macagor to re- 
cover Rs. 6, L 40-10 6 alleged to bo dut> 
for wines and other goods supplied bo 
the defendant firm and for Rs. 853-5 6 
claimed as interest at 6 per cent, or in 
the alternative as damages. Process was 
issued under 0. IfO, R. 3 (b) in the name 
of the manager in charge, and was ser- 
ved at the defendant-firm's place of 
business on one Piitamchand. A defence 
was, however, filed by Sewaram who 
pleaded, 

(1) That tho Bint was not maintaiuBble ab 
framed becauBB all the persous who eoriBti- 
tutod r,he pUiatllla’ firm wore membora of the 
defendant firm. 

(2) tbHD during the period in suit the defen- 
dant firm bai boon man-igod by one or other 
of thu partners of the plaintifT firm and that 
they had acted with gross negligence and 1 or 
in b.*d fciith. 

(d) that interest at 12 pet cent had bean 
charged and, 

that the usual mercantile credit had 
not beeu allowed, and in consequenoo the 
claim in respoot of incorest waa oxce.'Bive. 

On these pleadings the following 
issues were framed : 

l. Whethor all or any of the persons eon- 
BtitutiDg the plaintiffB firm were and are also 
partners in the defendants firm of Sbeoram 
Girdbarilal 7 If so, what is the result 7 
2 ere aoy entries made in the defeu* 
dauts' hooks by any of the pHtbuera of (ha 
plainbifl firm with gross negligence and I or 
in bad faith 7 If ho, is the ddfendant Shoo- 
ram not bound by the entries bo made, can 
the delendaub 4beoram raise such a plea 7 
d Did the plaiutifis supply to the defen- 
dants goods shown in the account in auit, 
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4. Are defeadanta nob liable for ibema 1 
to G referred fco in the atatemont of objocblona 
to the acGount ? 

5. What amount, if any, is*due to the plain- 
tifla on the said account ? 

6. To what interest, i£ any, are plaintifla 
entitled 

7. Whether plaintiffs are liable for any 
loss as allegedjn para. 6 of the written state- 
ment 7 If so, can the defendants raise the 
plea in this suit ? 

8. If so, for what amount are plaintifTs 
llableland can the defendant got credit there- 
for in this suit ? 

9. On the aecouuts in suit what amount 
if any, will be due to the plaintifTs from the 
defendants ? 

10. General. 

Findings 

Issue 1 (a) All. 

Issue 1 (b) \9 below. 

Issue 2 No. 

Issue 3 — 5 Unnecessary. 

Issue n 6 per cent. 

Issue 7 No custom proved. 

Issue a — 1 Unnecessary. 

At tho hearing the dofondanfc filed 
some documentary evidonoo but no ^7it- 
nesses were examined hy either party 
Before ooming to the issues frarned on 
tho pleadings [ must first deal with a 
point of law which has been raised by 
the plaintiffs’ learned pleader in his 
opening address. ITis contention is that 
inasmueh as the suit is one against a 
firm, and none of the partners has beon 
served with summons in his individual 
oapaoity, it was not open to the defen- 
dant Sheoram to file a defence except 
one on behalf of the firm. The learned 
pleader contends, therefore, that Sowa- 
ram’s written statement, which he filed 
in his own name and not as representa- 
tive of the firm, cannot be looked at and 
the suit must he treated as undefended. 
[ do not think that his ingenious argu- 
ment is sound. Sewaram was entitled 
to appear, and indeed was bound to ap- 
pear, individually in his own name, and 
the only fiaw in the procedure is that 
the subsequent proceedings ought to 
have been in the name of the firm. This 
flaw can, however, bo corrected even at 
this stage, and as it was only technical 
since there is nothing personal in the 
defence put forward I may with safety 
iguore it. There is no prejudice to the 
plaintiff on this, for Sewaram came for- 
ward at the proper time and 1 am not 
introducing a new partner. 

Issue 1 embodies the priuoipal matter 
in dispute. It contains fact and law and 
1 shall deal with the facts first. The 
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plaintiffs’ firm consists of a father and 
5 sons and their learned pleader des- 
cribes it as a joint family firm. It is 
admitted that one of the sons, Girdhari- 
lal, is a partner in tho defendants’ firm 
and there is evidence that another 
Khanchand was concerned in it. The 
question of fact in dispute is whether he 
was a partner, and whether his father 
and brothers also were partners. Thera 
is no oral evidence and 1 have to decide 
it from oortain documents which have 
been admitted. Ex. No 8 is a hundi 
accepted hy Khanchand on behalf of the 
firm Sewaram Girdharilal. Ex. No. 5 
is a demand bill of exchange drawn by 
the same man at Lahore on Sewaram 
Girdharilal, in favour cf the Frontier 
Bank. These show that he was at least 
a manager, and probably a partner. Ex. 
12 is produced to show that the 
plaintilf firm in the printed heading to 
their office note paper stated that they 
had a branch at Tank, and Ex. 1.3 to 
show that the head office of Sewaram 
Girdharilal was at Tank But the most 
illuminating document is a post card Ex. 
(7) written by Khanchand to the 
manager of Khirgi shop (the defendant 
firm). The address is "Shewaram Gir- 
dharilal, Wine Depot, Khirgi.” The rele- 
vant portion runs as follows : 

la fuburo wha.t 0 ver quantity of wino you 
supply to LaU PokATdas do not debic hizn 
tho salo prico thoroof but debit it 20 per cent, 
less bocAUio A miu who is proprietor of the 
shops should get things at cost price." 

" Bills of thousands of rupees have been 
prepared by tho branches in the name of LaIa 
Pokardas in all of which sale price his boon 
charged. When wo and all the men of the 
firm can pure base things from the shops at 
cost price why should sale price ba charged 

from him Whatever loss you 

suffer should be debited to tho shop or wiue 
account." 

This makes it very probable that 
Pokardas was a member of tho firm of 
Sewaram Girdharilal ; and it is, I think 
safe fco go further. The letter did not 
refer to wine supplied for his private 
consumption. The writer speaks of 
thousands of rupee?, aud he must have 
been referring to sales on a commercial 
scale. The inference then is that the 
firm of Lala Pokardas and not Lala 
Pokardas personally had been supplied, 
and that the firm was meant to get 20 
per cent discount as proprietor. Con- 
sidering these documents and remem- 
bering that Pokardas and his sons, were 
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a joint family firm I think it safe to 
infer that their branch at Tank was 
no other than the firm of Sewaram 
Girdharilal which was at one time 
managed by lihanohand. At any rate 
the documents justify the presumption 
that the plaintiff’s firm was a partner 
of the defendants’ firm, and it has not 
been rebutted by any evidence' coming 
from them 

In view of this finding the next ques- 
tion is whether the firm of Pokardas 
can sue the defendant firm in which all 
its members were partners for an ac- 
count On this 1 have heard a very 
interesting argument as to the effect of 
O. 30, R. 9 on the old common law rule 
that no person may be both plaintiff 
and defendant Reliance has been placed 
on the dictum of Sir Lawrence Jenkins 
in liustomjec v. Seth Purshotumdas (l) 
a case before the enactment of R. 9, and 
on Jamshedj i Naorojt v. Sorabji Nao~ 
roji (2) in which Rustomjec s case is 
quoted with approval, but no reference 
has been made to that rule. It seems 
to me that no authority is needed for 
the opinion that the rule has altered 
the law for it allows a suit between 
two firms which have partners in com- 
mon and that was exactly what the com- 
mon law forbade ; and the alteration 
was obviously intended to avoid the 
difficulties mentioned by Sir Lawrence 
I Jenkins, which equity bad to get round 
|by clumsy expedients. 13ut, though a 
jsuit will lie when one or more of the 
partners of the plaintill firm are mem- 
bers of the defendant firm, and perhaps 
some suits will lie when all the mem- 
bers of the former are members of the 
latter, I agree with Mr. Ilakumatrai 
that a suit for an account or for the 
balance found due on an account cannot 
be brought in the latter ciroum stances, 
jas the proper remedy is a suit for a 
ipartnership account of the 2nd fifra. 
For this I find authority in the case of 
Kirshna Anappa v. Ganpat Sakharam 
(3). The plaiutitf firm consisting of 
S B. and K sued the defendant firm 
owned by K. alone for accounts. It was 
held that the suit should be for a general 
account. Obviously there, as in. the 
present suit, the plaintiffs were suing 
for a part of the account between them : 

(1) [1901] 25 Bom. 006=3 Bom. L R. 227. 

(2) A. I. R. 1921 Bom. 414 

(a) A. I. R. 1024 Bom. -263. 


and therefore, the plaint offended the 
fundamental rule which is embodied in 
O. 2, R. 1 that every suit shall so far 
as possible be framed so as to afford a 
ground for final decision upon the sub- 
jects in dispute and to prevent further 
litigation. If the suit be allowed to go 
on, aud if it ends in a decree for the 
plaintiff firm that decree will not he 
executable without more. To prevent 
the victimization of Sewaram, the exe- 
cuting Court will have to refuse the 
plaintiff firm leave to recover from him 
more than the quota due from him : 
and that will mean nothing leas than a 
settlement of the accounts of the defen- 
dant firm. Thus it is not possible to 
settle by this suit all the matters ia 
dispute. They can on the oLhei- hand 
all be settled in a suit for a partnership 
accounts of the defendant firm of Sowa- 
ratn Girdharilal - I hold then that this 
suit cannot proceed, not because there 
is no cause of action, but because the 
plaint has not been framed and cannot 
be framed to include all the matters in 
dispute. 

I need only add on this issue that, as 
Pokardas is now dead, and his sons are 
his legal representatives they are all as 
such iutorested in the defendant firm, 
so it seems to be immaterial whether he 
was a partner of that firm in his indivi- 
dual capacity or as manager of a Hindu 
joint family firm. The only other issues 
on which I need record findings are 
2 and 7. The defendants have no 
evidence of negligence or bad faith or of 
any custom to give credit as alleged in 
the written statement para. G. 

V S Since writing this judgment I 
have been referred to an English deci- 
sion cited in Annual Practice 1927, to 
the effect that the English rule corres- 
ponding to R. 9, O. 30 has not altered 
the common law rule since it is merely 
a rule of procedure. I fear that I can 
not understand this, for to my mind the 
rule that the same person may not be 
both plaintiff and defendant ia itself a 
rule of procedure. However, this ques- 
tion though interesting is academic in 
the circumstances of the present case. 
It appears to me that if the plaintiff oan 
amend his plaint and ask for an account, 
the suit need not be dismissed but that 
he may be allowed to withdraw his 
plaint. He must make an application 
to amend and on that application 1 can 
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coaaider whether it is necessary to dis- 
luiss the suit, a oourse which will in- 
volve loss of court-fee, or can help hina 
in any way. 

P N./n.K. Order aeaordingl y. 
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PEHCIVAL, J. C., and RaPCHANf), 

A. J. G. 

Khiser Appellant. 

V 

llattOLyiQhand and (mother — Respotr 
dents. 

First Appeal No oG of L927, Decided 
on Ist May 1929. 

(a) Benami — Motive for benami purchase 
held to be not reasonable 

Whero ii poraon said that as he wna a rear 
dent oE native State and owned vast lauds in 
British Iridini and as he wanted somebody to 
attend to 'reveniiQ autlioritioa in British India 
he got the aale-dced exocutod benami in tho 
name of another, such motive cannot bo said 
to be a reasonable one as a simple powoc oE 
.attorney would have served the purpose 

[!■ lOG G 2] 

(b) Benami — Burden of proofs Burden of 
proving that person named in sale deed as 
purchaser is benamidar lies on person alle- 
ging it and he must prove that the purchase 
money came from him. 

IE a person alleges that ho is the real pur- 
chaser aud the parson named in the sale deed 
as purchaser is his benamidar, the onus lies 
heavily on him to prove by cogent aud satis- 
Eaebory ovidouco that the other la a benemi- 
dar aud that the transaction is not what it 
purports to be. lie must prove that the pur- 
chase money came Erom his pooket. In order 
to discharge this burden it is not sufUcieut 
merely to point to matters oE suspioion or 
avon to plausible conjoctiira : I.*) W. R. (P. G.) 
14, 14 Jf. I. .1. 23'i (P. C.); 11 M, I, A. 2R 

'(P.O.); 25 Gdl. 473 (P. 0.) aud G G. L. J. 472, 
Pel. OH. [P 108 0 1] 

(c) Transfer of Property Act, S. 41 — Be- 
namidar can lease out benami property to 
bind real purchaser — Benami, 

A benamidar being a eertiGcd purebasor has 
at least all the authority of an agent under 
law of agency and a deed of lease, executed by 
him of property of which bo is the bouaini- 
dar, is binding on the reil purehasir in the 
absence oE iiotioe to the lessee that he has 
withdrawn the authority from the benamidar 
or that there was reservation oE it. 

[P 107 GiJ 

(d) Benami — Suit by N against K for a de- 
.claration that he is real purchaser end K 
mere benamidar — Entry by K into account 
book of iVof whole amount spent in purcha- 
sing property —Such entry is not acknow- 
ledgment that all money was paid by N. 

Per Riipch(i]id^ J. /. C. — Where a suit was 
brought by N against K for a deolaration that 
he was the real purchaser of property aud A', 
'iwh') was mentioned in the sale deed is pui- 


ohaser was a mere benamidar, the fact that 
K made an entry into account book of N of 
the whole amount speat in purchasing the 
property, is in no sense an acknowledgment 
that all the money' was paid by N but is con- 
sistent with an entry made by a partner in a 
books howing the total cost fo the debit side of 
their joint purchase [P G 1] 

Bhoj&mg O, PJialajani — for Appel- 
lant. 

DtpcJiand Chandumfil — for Reapon- 
donts. 

Percival, J. C.— Tbia suit relifces to 
a Jagir purchased from one Rais Gliulani 
Ilyder by a sale-deed dated 23rd August 
1922 and which describes the defendants 
as purchasers. The pi a in till sued for a 
declaration tliat he was the real purcha- 
ser and owned and that defendants L and 
2 were beaainidars. The suit was dis- 
missed as against defendant i Rintta i- 
chand and was decreed as against defen- 
dant 2 Mir LIsifali who is the son of the 
plaintiff, Nawah Kaiser Khan. The 
plaintiff Nawah Kaiser Khan tiled this 
appeal in respect of his claim against de- 
fendant 1 Rittanchand. 

The issues in this case apart from 
issue I which has been dropped were: 

l. In the doioiidAcit 1 benamidar for plaii. 
tiff aa alleged ui the pliinit 

2 [s bho loaau in favour of defendaiib I in- 
valid and nob bining on the plainbifE > 

WhaL order ti^garding componsAbion and 
A gainst whom ’ 

The findings wei e 

1. In bhe nogMjtivc. 

2 In bho n jgatiVD and againsb bhe plai iiti il, 

1. FMAinbill IS enbibled bo nobhing. 

The main issue in this cise and the 
issue which has been chiefly argued in 
this appeal is issue 1, namely, is defen- 
dant 1 benamidar for plaintitl as alleged 
in the plaint * The land in question was 
purch-isod for Rs. 79,000-0-0 by the plain- 
tiff. Out of this land l/4th was pur- 
chased in the name of defendant 1 and 
the matter in dispute is with regard to 
that one-fourth of tho land that is l/i6th 
of the whole land of which l/4th was 
bought for Rs. 79,000-0-0. 

Tho learned First Class Subordinate 
Judge has dealt very oarofully with the 
question whether defendant 1 was a be- 
namidar for tho plaintiff or not lie 
observes that tho usual tests to be ap- 
plied are (l) the source whence the pur- 
chase money came (2) the possession of 
the title deeds (3) the management aud 
possession of tho property purchased (4) 
tho motive for the benami purchase and 
(5) other surrounding circumstances hear- 
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ing on the question. He has considered 
all these various circumstances and has 
come to the conclusion that they one 
and all point to the transaction not being 
benami, and to defendant 1 being entitled 
to one-fourth share in the land. The 
point on which the learned Judge parti- 
cularily relies are points 1, 4 and 5 
namely (l) the source whence the pur- 
chase money came (2) motive for the be- 
nami purchase and (3) other surrounding 
circumstances bearing on the question. 
Now, there is no doubt that the burden 
oE proof is on the plaintiil to show that 
the money came from him. A conside- 
rable amount of evidence has been given 
on this point, but the learned First Class 
sub-Judge has shown after going care- 
fully into the case that the plaintiff has 
not proved that the whole of the pur- 
chase money came from him. Defen- 
dant 1 contends that he paid Rs. 20,000 
odd that is to say about one-fourth of the 
total amount of Rs 81,000-0-0 which in- 
cludes some incidental 'expenses and as 
pointed out by the learned First Class 
Sub-Judge it is not absolutely necessary 
to hold it proyed that defendant 1 paid 
the full amount of Rs. 20,000. The 
learned Sub-Judge has held that the 
plaintiff has failed to proye at any rate 
that a sum of Rs. 15,000 out of these 
Rs. 20,000-0-0 cime from him. He ob- 
serves: 

“There is not the least doubt that the bulk 
of the Gonsideration proceeded from the cof- 
fers of the plaintiffs but at the least it has not 
been satisfactorily proved that the old coin 
money was consigned to Kattanchand for 
change, that Rs. G, 000-0-0 were remitted to 
him through Baijhikhan and Kalandar Bux 
and that Rs, 7,000 odd wore borrowed from 
Jhuromal and utilized lor this transaction.” 

As he points out, we have to consider 
the fact that defendant 1 very probably 
gave some assistance in the regard to the 
purchase of the land and therefore he 
may be held to be entitled to the one- 
fourth share even though he has not pro- 
ved that he has paid in full Rs. 20,000-0-0. 
In any case, defendant 1 has produced 
documents which show that some part of 
Rs. 20,000-0-0 came from his pocket. 
The conclusion of the learned Frst Class 
Sub-Judge is that the plaintiff has failed 
to prove that the whole of the purchase 
mojaey entirely came from him and his 
finding is that some part at least came 
from defendant 1 and I agree with this 
oonclusion. 


His argument as regards'the motive for 
the benami purchase appears to me to be 
also distinctly strong. Pie observes in 
the course of his judgment (line, 588). 

I “The mofciva for a benami tranaaotion must 
always occupy a prominent place aa a deter- 
‘mining factor. Ordinarily it is to manufac- 
ture a shield against oreditora and in soma 
oases it is affection for the wife, children or 
near relatives.” 

Then he goes on to show that there 
was no reason why the plaintiff wha 
was a literate chief owning vast 
lands and who had the advantage of the 
counsel of shrewd bania employees and a 
host of Mahomedan sorvanljS should al- 
low the document to be passed in such 
a manner that “befell into the clutches” 
of defendant 1. It is suggested that the 
document was passed in the name of de- 
fendant 1 because plaintiff hoped thereby 
to secure elficatious management of the 
land. But as has been pointed out by 
the learned Sub-Judge it was simple en- 
ough to give defendant 1 a power-of-at- 
torney for that purpose It seems to me 
reasonable to hold that the plaintiff 
secured the assistance of defendant 1 by 
giving him one-fourth share in the trans-i 
action in order that by this means he| 
would get someone who was interested 
in the land itself and would be willing,' 
to work for him. 

Another point to which the learned 
Sub-Judge has attached considerable 
weight and which also to rne appears to 
be of importance is the fact as observed 
at line 769 of his judgment that; 

“In the abscuce of any cogent reason foi 
disguising Seth Rabtanohand’s real character 
in this transaction everyone who took any 
serious part in the affair should have boon 
cognizant that he was mere benamidar and no 
real owner. At the least the vendor, the bro- 
ker, the writer of the deed and its two attesting 
witnesssB should have been aware of it and 
would have said so in their evidence." 

Yet none of these persons gave evi- 
dence to that effect. The next circum- 
stance is that Mir Uaifali (defendant 2) 
treated Rattanchand not as a mere be- 
namidar but as a co proprietor. The 
learned Sub-Judge in this connexion re- 
fers to letter Ex. A-1 which shows that 
Mir Uaifali treated defendant 1 as being 
entitled to one-anna share. In reply to 
this argument the learned pleader for 
the appellant contends that reliance can- 
not be placed on Mir Uaifali because at 
the time when Ex. A-L was passed Mir 
Usifali was not on good terms with his 
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father, the plaintiff. But it ia rather go- 
ing too far to suggest that he would de- 
liberately give up hia right to a part of 
the compensation money in order to bene- 
fit Rattanchand who is a bania. There 
are other documents which I may refer to 
but not discuss in detail for instance 
notice Ex. 200 which was issued and 
published by Mr. ToUram pleader on be- 
hal^of the Nawab in March 1924 and 
which also strongly supports the case of 
defendant 1. The learned First class 
Sub-Judge has dealt with all these vari- 
ous documents and has shown clearly that 
ovidcnce on behalf of defendant 1 is 
much stronger than that on behalf of the 
plaintiff. Tho burden of proof lay on'^ 
the plaintiff and not only has he not dis-] 
charged this burden but taking the evi-i 
deacQ of both parties by themselves, the 
evidence of defendant 1 ia stronger than 
that of the plaintiff I sec no reason, 
therefore, to disagree with the view ' 
taken by the learned Sub- Judge that it 
is not proved that defendant 1 a bena-ji 
midar for the plaintiff. 

The other point discussed by the 
learned Sub-Judge is whether the lease 
passed in favour of defendant 1 by defen- 
dant 2 is not binding on the plaintiff. 
This issue seems to be more or less of 
academic interest at present because the 
plaintiff has now died and defendant 2 
who was one of plaintiff’s sons, is one 
of his heirs. But apart from that point 
of view, this issue has also been care- 
fully considered by tho learned Sub- 
Judge He points out that the lease is 
impeached on various grounds parti- 
cularly that defendant 2 was a minor 
and, therefore, not aompetent to con- 
tract, and chat, being a benaraidar he 
had no right to execute the deed. lie 
has dealt with these points carefully and 
on the first point he shows that there is 
no reason to believe that defendant 2 was 
a minor at the time of the lease. 

And on the question whether being a 
benamidar he had a right to contract he 
has observed at line 979. 

"At the worst Mir. Uaifah being a oertidod 
purchaser bad at least all the authority of an 
agent under tho law oE Agency. He was 
Eully competent to leaso esit and Rattanchand 
had no good ground for presuming any secret 
reservation of tho authority or ropudiation 
thereof before he became cognizant of tho 
notice Ex. 200.” 

I see no reason, therefore, to disagree 
with the learned First Glass Sub- Judge 


in respect of his finding on issue 2f 
There remains issue 3 regarding com- 
pensation namely tho item of Rs. 1,000 
On this point also it is only necessary to 
add that I see no reason -to disagree with 
tho finding of the learned First Class 
Sub-Judge. The finding on this issue 
praotioally follows from the finding on 
issues 1 and 2- For these reasons I 
would dismiss the appeal with costs. 

Rupchand, A. J. C — The plaintiff- 
appellant Nawab Kaiser Khan, who has 
died since the filing of this appeal, insti- 
tuted this suit for a declaration that 
certain property which was purchased 
by a purchase-deed dated 23rd' August 
1922, in the name of his son Usifali 
Khan defendant 2 in tho case and in the 
name of Rattanchand, defendant 1 in the 
case, was a benami transaction made 
solely for his own benefit and that the 
recitals therein showing that his son 
was entitled to a 12 annas-sharo and 
Rattanchand was entitled to a 4 annas- 
sharo were not true. The reason assigned 
by him in the plaint for getting the 
deed executed in the name of Rxttan- 
chand was that Rattanchand had been 
managing certain other lands on behalf 
of plaintiff in the British Territory and 
for the sake of convenience and in order 
to enable him to transact business with 
Revenue and other Government Officials 
his name was shown in the sale-deed as 
being co-purchaser of a 4 annas-sharo. 
The plaintiff further alleged that during 
the period that he was extradited to 
Multan on account of certain political 
reasons, Rattanchand had taken unduo 
advantage of Usifali who was a minor 
and had obtained from Usifali a lease in 
respect of this land which was void both 
^on the ground that at the time it was 
executed Usifali was a minor and also 
that Usifali had no interest in and could 
not, therefore, lease out the land Ho 
prayed that ho be declared as the owner 
of the land in suit and that tho lease 
executed by Usifali in favour of Rittan- 
chand in respect of a 12 annas-share 
therein bo declared as void He also 
prayed for a decree for Rs. 4,000 received 
by Rattanchand from Government as 
compensation for a portion of this land 
acquired under the Land Acquisition Act. 
His cise was that on the strength of a 
power-of-attorney given to Rattanchand 
by Usifali and on the strength of the 
sale-deed which showed that Rattanchand 
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'WAS eatitled Lo a 4 annas-share, he had 
reoovered this sum from Government. 
The plaintiff failed to convinoe the lower 
Court as to the bona fides of his claim. 

Usifali had s^ipported the case of the 
plaintiff, and the question of benami 
purchase was, therefore, confined to a 4- 
innas share purchased in the name of 
Rattanchand. The onus lay heavily on 
the plaintiff bo provo by cogent and 
isatisfactory evidence that Rattanchand 
iwas a benamidar and that the transac- 
ition was not what it prima facie pur- 
jported to be. In order to discharge this 
Iburden it is not sulficiont merely to 
point to matters of suspicion or even to 
plausible conjecture . Sookheemonee 
Dassee v. Mohendio Nath (l), Faez 
Bukhsh Chowdry v. Fakirudiii (2,) 
Sreeman Chunder Day v. Gopalchundcr 
(3), Sulaiman Kadr Bahadur v. Mehndi 
Be'jam (4) and Watiruddin v. Lala 
DcoKt Nandan (5). Not only has the 
plaintiff failed to discharge this burden 
but there is convincing evidence adduced 
on behalf of Rattanchand that the trans- 
action was what it purported to be 
Rattanchand has produced his account 
books which appear to be genuine and 
which contain a khata of the purchase 
of his share in the land and the amounts 
paid by him from time to time towards 
the purchase money. In the course of 
the cross-examination of Rattanchand an 
attempt was made to show that he had 
not sufficient funds at his disposal on the 
different dates on which he is alleged to 
have paid some of the money. Bat that 
attempt failed and the answers given by 
Rattanchand appear to us to be satis- 
factory. In this connexion it will be 
sufficient to refer to the criticism of the 
learned pleader for the plaintiff to one of 
the credit items which are said not to 
be genuine. Rs. 2,300 were said to have 
been realized by Rattanchand from his 
saraf-ka-shop in gold and silver in Jaco- 
babad. It was said that the books of 
that shop had not been produced. But 
the learned pleader did not put any 
question on that point to Rattanchand. 
He stopped short in his cross-examina- 
( 1 ) [ileoris w. R. 'u=4 bTl R. lT(P.C ). 

'2) Llei71J 14 M. I. A. 234=9 B. L. R. 456—a 
Suther 490=2 Sar. 733 (P.O.). 

(3) [18GG] 11 M. I. A. 20=7 W R. 10=1 
Suther 651=2 9ar. 215 (P.O ). 

(4) [1090] 25 Cal. 473=25 I. A. lb=2 O.W.N. 
180=7 Bar. 254 (P.O.) 

(5) [1907] G C. L. J. 472. - 


tioQ after the explanation was given, li 
the learned pleader disputed that this 
item was not genuine, it was open to him 
to have called upon Rattanohand to pro- 
duce the books of the saraf-ka-shop and 
if be had failed to do so a presumption 
might have been drawn against him. A 
somewhat similar criticism was directed 
against other items in the account but 
with no tangible result. Some of these 
entries appear to have been made long 
before the extradition of the plaintiff, 
and no sufficieub reason has been assigned 
for holding that Rattanchand contem- 
plated from the very inoepbion of the 
transaction to set up an adverse claim. 

Our attention has been invited to a 
writing which Rattanchand made in one 
of the books of the plaintiff in respect of 
the purchase of land in suit. That entry 
is Ex 144 and reads as follows: 

*‘Ra.m Ram Sat. Account of the Jagir land. 

Ra 79,000-0-0 price of land to Wadero Ghii- 
1am Hydor Khan. 

,, 2,061-8-0 expeDBCB of atarup, writing 

charges, brokerage etc. 

,, 300-0-0 exponaea of Diwan Totaldaa 

from Shahdadkot to Sukkur. 

,, 500-0-0 cash paid to Rattan Puj To- 

pandasaui for iriscellanooiia 
expenaoH of land. 

„ 0B,984-E-O Total. 

(9d.) RATTAN." 

It was argued that the entry contained 
a clear admission by Rattanchand that 
this land was purchased by the plaintiff 
that Rattanchand had not paid a single 
pie out of the purchase money and that 
he had no interest therein. I am rather 
inclined to the view that the entry is 
in no way inconsistent with the case of 
a joint purchase. It is no doubt true 
that Rattanchand has attempted to give 
a false explanation with regard to this 
entry. He has said that he made a 
pencil entry and that entry showed at 
the end of it the shares of the partners 
but the plaintiff’s employees had inked 
over that entry and rubbed off the last 
portion of it. On the other hand, the 
reason assigned by the plaintiff’s em- 
ployees for obtaining this entry is 
equally fallacious. It is alleged that as 
a large sum of Rs. 69,000 was sent by 
the plaintiff with vUsifali a minor who 
was accompanied by two of the employees 
of the plaintiff, these employees were 
anxious to obtain a receipt from Rattaa- 
eband for this large sum of money and 
BO they asked him to make the entry. 
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Now in the first place, there is, as 
will he seea presently no proof that 
Usifali was a miaur then. In the next 
place the money was not paid to Rattan* 
ohand but to the vendor and was ack- 
knowledged in the sale-deed, and lastly 
the entry does not contain an admission 
of Rs. 69,000 only but recites the whole 
amount spent on the purchase including 
the item of expenditure incurred. In 
mybpinion this entry is more oonsistent 
than not with an entry made by a part- 
ner in a book showing the total cost to 
the debit side of their joint purchase 
and appears to have been made with the 
object and is in no sense an acknowledg- 
ment that all the money was paid by 
the plaintilf. The learned pleader has 
argued that there is no reason why the 
entries from the books of the plaintiff 
should not be believed in preference to 
those in the books of Rabtanohand. 
The learned Judge below has discussed 
the nature of those entries and the cha- 
racter of these books, and I am not pre- 
pared to diller from him as to the nature 
and character of these entries, or as to 
the reliability of the evidence given in 
support of them. The motive assigned 
by the plaintifT for the benami purchase 
is nob one which could be easily ac- 
cepted. It is more probable that the 
plaintiff who possessed extensive lands 
outside British Territory and was not, 
therefore, anxious to buy lands in 
British India unless he could arrange 
for their proper cultivation agreed to 
take up Rattanchaud as a partner with 
a share of 4 annas so that he might 
manage the partnership lands for the 
benefit of both. But to say that merely 
because the plaintiff wanted somebody 
to attend to the revenue authorities, 
therefore, he got the sale-deed executed 
benami in the name of Rattanchand 
showing him as a sharer to the extent of 
4 annas is asking too much. If that 
was the object of the plaintiff it was 
equally easy for him to execute a power- 
of-attorney in favour of Rattanchand to 
enable him to attend to the revenue 
authorities. 

The subsequent conduct of the parties 
right up to the filing of the suit is also 
consistent with Rattanchand having been 
the real owner of the four annas share. 
There is evidence to show that at the 
time of the sale-deed another document 
was drawn up which according to Rat- 


tanohand was exceuted by Usifali pur- 
porting to be a partnership deed between 
him and Usifali as to the futuie manage- 
ment of the land. That document is 
not now forthcoming but it has been 
proved from the entries flroduced by the 
stamp vendor that a stamp for the part- 
nership deed was purchased from him 
at the time when the sale-deed was 
executed. 

There is also the evidence of the 
bondwriter and the attesting witnesses 
that such a document was executed at 
that very time. This lends great sup- 
port to the Oise put forward by Rattan- 
chand and the learned Judge was well 
advised in drawing an adverse inference 
against the plaintiff in consequonoe of 
tho non-production oi that document. 
This is nob all. The power-of-attorney 
executed by Usifali authorizing Rattan- 
chand to recover Rs. 3,000 only out of 
tho compensation for acquisition of land 
by Government and the subsequent 
notice issued under instructions from the 
plaintiff all lead to the same conclusion. 
Whether Rattanchand has paid his full 
share of the purchase money or nob is 
not a question before us and I therefore 
do not propose to go into it I have no 
hesitation in holding that not only has 
tho plaiubiff failed to disobarga the 
onus placed on him, but there is posi- 
tive evidence to the contrary, and that 
his case therefore fails on the first point. 

Now with regard to the lease executed 
by Usifali in tho first place it has been 
argued that Usifali was a minor at the 
date of the execution of the lease and 
that therefore the lease was void ab 
initio. The only substantial piece of 
evidence relied upon by tho plaintiff in 
support of his case on this point is a 
purchase deed executed in 1919 in favour 
of Usifali represented by the plaintiff 
as his guardian. In that deed the age 
of Usifali is shown as 12 years Now 
admittedly in 1910 Usifali was a minor 
and there was no occasion then for the 
plaintiff to show in the sale ^eed the 
exact age of Usifali. It was suffioient 
to mention that Usifali was a minor and 
any gratuitous statement made there as 
to the approximate age of Usifali is no 
positive proof of his age. Oa the other 
hand we find that in 1922 when the 
purchase deed was executed for such a 
largo sum of money as Rs. 79,000 the 
plaintiff entrusted the work to Usifali. 
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If Usifali was only 15 yolrs oE age ib is 
hardly likely that this would have hap- 
pened. IE UsiEali was a minor then the 
deed would have bean exeouted in his 
favour as a minor in the same way as the 
deed of lOiOandrthe Bub-Bagistrar would 
not have aocepted the dooument for re~ 
gistration from Usifali as he appears to 
have done. In 1923 Usifali executed a 
power-of-abtornoy in favour of Battaa- 
chand in respect of Bs. 3,000 out of 
Bs. 4,000 payable as compensation by 
Government referred to above. This 
power was executed by him in the pro- 
seaca of the City Magistrate, Shikarpur, 
It is again hardly likely that an oOiGer 
of that position would have endorsed a 
power-of-attorney executed by a minor 
where money was to be recovered from 
Government under that power. 

The lease in favour of Bjibtanchaad 
was executed by Mir Bakhshali acting 
as the attorney of Usifali under a power- 
of-attorney given to him by Usifali. 
That power was executed in the pre- 
sence of another oHicial and Mir Baksh- 
ali was a relative of Usifali. Ib is again 
not likely that the oQicer coaoeraoi 
would have attested the power or that 
Mir Bakshali would have acted ou a 
power given by a minor. In all these 
different transactions Usifali is shown 
to be an adult and has purported to act 
as such. If there was any presumption 
in his favour on account of the recital 
made in the deed of 1019 such presump- 
tion has been abundantly rebutted. I 
hold that Usifali was aii adult at least 
in 1924 when he executed the power-of- 
attorney in favour of Mir Baksh on the 
strength of which the lease was exe- 
cuted. The lease is therefore not void 
ab initio. 

The question whether it is voidable 
at the instance of the plaintill on the 
ground that Usifali had no authority 
to execute it, is now of only academic 
importance. The period of the lease has 
expired and the plaintiff is dead. Usif- 
ali is one of his heirs. If the heirs of 
the plaintiff have a claim against Bittan- 
chand for an account of the produce ori2 
annas share he has a oounter claim against 
Usifali on the strength of the lease and 
the heirs can settle that dispute in- 
ter Be. -The suit is for a deolaratioa 
that the lease is void. No relief has 
been asked for aooounta and in the in- 
tended suit for such acoounta it is open 
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to Battaaohand to oounter claim. Apart 
from this it would appear that the 
learued Judge below was perfectly right 
in holding that there were no grounds 
for ooming to the conclusion that Usif- 
ali had exceeded his authority, and that 
the lease executed by him was not 
binding on the plaintiff. Usifali was 
the son of the plaintiff. He had with 
the consent of the plaintiff gob the pur- 
chase deed executed in his favour and 
was looking after the property. It is 
said that the plaintiff was made to leave 
his territory on account of petition 
mido against him by Usifali. Wo have 
not got that petition before us and we 
are nob in a position to say how far 
that statement is true. But one thing 
is clear that prior bo the execution of 
the lease in favour of Bittanchand the 
plaintiff had nob given any intimation 
to Battauchand that Usifali no longer 
represented him. Whatever dispute 
there might have bean bebwean tha father 
and the son and of which oven if Battau- 
ohand was aware there was not sulh- 
ciont notice to Biitbanchand that the 
power given to the son of managing the 
property had been withdrawn. For 
these reasons, I hold that the^oase exe- 
cuted by Usifali in favour of Babtan- 
chand was nob voidable either? For 
these reasons, I concur that this appeal 
should be dismissed with costs. 

r.N /k,K. Appeal dismissed. 
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Barlee, J. C., and Kalumal, a. J. 0, 

Dayaram Pritamdas — Appellant. 

V. 

Naraindas and others — Bespondents. 

Misc. Appeal No. 61 of 1926, Decided 
on 29tb July 1929, from judgment of Isb 
01. Sub-Judge, Hyderabad. 

sfc (a) Civil P. C., Sch. 2, para. 20 — Award 
in excel! of authority — Separable portion 
may be directed to be expunged even under 
Sch. 2, para. 20 ^Remaining portion should 
be made baiii of decree under Sch. 2, 
para. 2 1. 

Where a Court fiada that arbitrators had 
been guilty of having exceeded their autho- 
rity and that the additional portion of tha 
award is separable from tho rest, the Court 
oaa direct such additional portion to be ex- 
punged even in cases falling under Soh. 2, 
para. 20, the remaining portion being made 
bals of the decree under '.Soh, 2, para. 21 ; 
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A. I. B. 1911 P.C. 105 and A. I. R. 1928 Sind 
144, Rel. on. : A. J. R. 1929 107, Dist. 

[P 203 C 1] 

^ (b) Civil P. C., Sch. 2, para. 15 — Pri- 
vate enquiries or examining evidence in 
Absence of party — ■ No misconduct where 
there is waiver. 

Thoro ly no misconduot; of arbibrabion in 
having made private enquiries or examined 
evidence in the absence of a party to the 
arbitration proceedings where that party by 
his own conduct waives the objection he has 
to such a prooeduTO I R. 1921 Mad 271 
and 18 Bom. 299, Ref, [P 203 C 2] 

(c) Arbitration — Receivers may be ap- 
pointed by arbitrators when option is given 
to so appoint. 

Whore the arbitrators bavo the option of 
determining the liabilities payable by a firm, 
of collecting outstandings due to the firm, or 
discharging the mortgage debts either them- 
selves or ot appointing a receiver to carry 
out all these purposes, the arbitrators are 
right m exercising the option in appointing a 
Teoeiver to carry out all these details that 
would cake necessarily pretty long time : 21 
Cal. 390 (2^C.), Rel. on. A, I. R. 1929 Sind 
144, ii«/. [P 204 Cl] 

Kimatrai Bhojraj — for Appellant. 

Chuhermal Valiram — for Respondents. 
Kalumal, A. J. C. — This is an 
appeal against judgment of First Class 
Sub-Judge, Hyderabad refusing to file 
an award and pronounce judgment in 
uccordance therewith under para 20, 
Sch. 2, Civil P. C. 

The facta giving rise to this appeal 
are that by a document dated 23rd Oc- 
tober 19213 the appellant and respondents 
all brothers referred their disputes to 
the arbitration of 3 arbitrators by n.im 0 
Lokumal Satramdas, Chandiram Bam- 
kisbendas and Lilaram Wadhumal out- 
side the Court. The parties to the docu- 
ment had been doing business as part- 
ners in Colombo and Japan. The busi- 
ness had sustained losses, the firms were 
partially wound up and all creditors of 
Colombo except one paid up from the 
assets of these firms. Bhai Naraindas 
one of the respondents, who had been 
before failure lu charge of Colombo firm, 
on his return to Hyderabad Sind to 
which place the parties belong, was 
charged with misconduct and misappro- 
priation of partnership property. Dis- 
putes subsequently arose and as they 
oould not be amicably settled and as the 
oreditors pressed for their dues, they 
were referred to arbitration. 

By Ex. 58 as I read it, the arbitra- 
tors were nob only invested with powers 
to decide disputes among the partners 
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inter se but they were also empowered 
to act themselves as receivers to wind 
up their business or continue it, redeem 
mortgaged properties, discharge debts, 
dispose of ornaments^ to pay ofT firm 
liabilities or appoint a receiver to carry 
out these purposes. The arbitrators were 
by this document also authorised to en- 
quire into and decide secret matters that 
might come to their notice in the course 
of proceedings. In substance they were 
clothed with wide powers to decide what 
they thought best in the interests of 
the parties. 

The arbitrators after the document 
above mentioned was executed by the 
parties in their favour entered on the 
reference, held several sittings in iire- 
sence of the parties, examined them and 
their account books and some witnesses. 
They passed thereafter their award on 
3rd February 1925 which was submitted 
to the lower Court by three of them on 
Isb March L925 under para 20, Sch 2 
Civil P.C. On notice being issued to 
Naraindas Parmanand objections were 
raised by him. The lower Court re- 
corded thereafter evidence adduced by 
parties in support of and against the 
objections and decided that it oould not 
accept the award and pass judgment in 
terms thereof. This judgment has been 
assailed in this appeal. 

The grounds on whioh the learned 
Judge of the lower Court refused bo take 
the avvard on its file are briefly these : 

(1) That there wore no disputes that 
oould form the basis of the document 
relied upon as reference and that there 
was, therefore, in fact no reference at all. 

(2) That the arbitrators exceeded their 
jurisdiction inasmuch as they enter- 
tained and decided matters that were 
extraneous to the reference to determine 
which the arbitrators as alleged were 
not clothed with any authority by the 
parties. 

(3) That the authority bo the arbitra- 
tors to inquire into and decide secret 
matters vitiated the entire reference and 
the award that followed 

(4) That the award was bad as the 
arbitrators were guilty of misconduct 
having examined as alleged some wit- 
nesses in the absence of the opponent 
Naraindas and instituted some enquiries 
in his absence 

(5) That the award was bad as the 
arbitrators had failed to carry oat the 
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terms of the referenoe suoh as sale of 
properties to pay oS mortgage debts, 
oollectioa of outstaadiags, discharge of 
creditors etc. etc. In other words it was 
alleged that the ayirard was not final and 

uncertain. Ground 1 

As to this point perusal of the 
document Ex. 5S in the light of evi- 
dence led in our opinion shows clearly 
that disputes had arisen between parties 
inter se with respect to the karkhanas 
they had at Colombo and Japan partially 
wound up with some creditors left unpaid 
necessitating ascertainment as to what 
was duo by one brother to the others, 
as to the winding up of the concerns and 
as to finding out best means by which 
the creditors could be paid off and as to 
balance left if any, being distributed 
among them. The arbitrators it appears 
to facilitate speedy decision on their 
part were invested with powers such as 
appointment of a receiver for various 
purposes mentioned in the reference In 
these circumstances it is difficult to 
understand what else could this docu- 
ment be, if not an agreement to refer 
disputes. It is surely not a trust deed 
or a document drawn up with the sole 
and exclusive object of gathering in as- 
sets and discharging liabilities. The 
main object of the document was to my 
mind to determine liabilities of part- 
ners inter se and their extent. This 
determination in a way was connected 
with collecting outstandings and dis- 
charging of the a'jsets of the firms. Vari- 
ous powers were, therefore, conferred on 
the arbitrators in the reference in ques- 
tion which undoubtedly was an agree- 
ment referring disputes to arbitration 
i e , reference. Finding of the lower 
Court that this document was not in law 
a reference but either trust deed or a 
deed appointing receivers could not as 
above explained, therefore, be sustained. 

As to the Grounds 2 and 3 un- 
soundness of the contentions and find- 
ings by the learned Judge that the 
arbitrators were wrong in entertain- 
ing and deciding matters relating to 
Santdas, a dumb and deaf brother of the 
parties Mr Kimatrai for the appellant 
has taken his stand on 3 points : 


(i) that as it was not possible to deter- 
mine what amount was due to or by 
each party unless liabilities, attaching 
to the parties not with respect to credi- 


tors only but also that arising out of 
the right of this dumb and deaf brother 
if he had any, had first been determined 
the arbitrators had by necessary impli- 
cation the authority to decide to this 
subject (ii) that the arbitrators had 
jurisdiction to go into this matter as it 
was one of the matters covered by sec- 
ret matters” referred to in the agreement 
Ex. 5H for their inquiries and determi- 
nation when brought to their notice : 
and (iii) that the arbitrators during the 
course of proceedings had expressly been 
authorized by opponent Naraindas in any 
event to decide this matter as they 
deemed best. 

The third contention in our opinion is 
well grounded. The award refers to this 
express authority which wo hold proved 
even otherwise on the evidence. The 
arbitrators who have had no axe of 
theirs to grind have deposed to this 
authority. It is besides difficult to under- 
stand why the authority should have 
been set up falsely when it was nob dis- 
puted by respondents 2 and 3 though it is 
against their interest as they would have 
otherwise gob the amount awarded to 
the deaf and dumb brother divided bet- 
ween themselves. Decision on this point 
besides does nob in any way enhance 
Naraindas' liability. Naraindas, as found 
by the arbitrators had to pay Rs. 
30,000-0-0 It is from this amount 
that Santdas has been awarded Bs. 
7.500-0-0. As to the jewellery given to 
Santdas though it was no doubt origi- 
nally entrusted to arbitrators for meet- 
ing some of the creditors it was under 
authority subsequently conferred on 
them as deposed to by the arbitrators 
and as mentioned in the award made 
available for disposal in the way arbit- 
trators thought best. No grounds have 
been made out why wo should accept 
Naraindas' evidence in preference to two 
arbitrators who had no interest of theirs 
to serve nor any ground to invent a 
lie on this point. In this view it is 
unnecessary to examine minutely the 
other two oontentions urged by Mr. 
Kimatrai for the appellant. The second 
contention, however, has for its support 
solemn testimony of both the arbitra- 
tors which we are not prepared to dis- 
card. As to the first contention there is 
in our opinion no force therein. The 
arbitrators were not appointed to deter- 
mine the claims of this brother left out 
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of the refereBoe nor was the determina- 
tion as to this brother's rights necessary 
to determine liabilities of parties to the 
referenoe inter se. 

Plad we found that the arbitrators had 
been guilty of having exceeded their 
authority in this respect this portion of 
the award being separable from the rest, 
we would have directed it to he ex- 
punged as observed by their Lordships 
in a ease reported in Amir Begam v. 
Badruddin Husain (l) the separable 
portion even in oases falling in para 20 
could be deleted and the remaining part 
made basis of the decree under para. 21, 
Soh. (2) Civil P. C. The Bench ruling 
of this Court has taken the same view 
as would be found in a case reported in 
Kotu Mai V. Jpyram Das (2) remarks at 
page 793 independently of the Penal 
Code ruling not referred to therein. An- 
other Bench ruling of this Court in 
A. I. R. 1929 Sind 107 relied upon for 
the contrary view has in our opinion no 
applioation as no question of separate- 
ness there arose. In view of the dictum 
of the highest trihuniil binding on all 
Courts in India it is needless to refer to 
any other rulings should there be any 
holding to the contrary. Before I have 
done with part of the case I may here 
as well refer to the oontention raised for 
Naiaindas that award is illegal as it has 
dealt with guardianship of Santdas the 
matter that could not in law bo referred 
to arbitration. The arbitrators in their 
award have not in our opinion appointed 
any guardian They have merely nomi- 
nated someone to receive amount 
awarded to him for his benefit 
Ground 4. 

As to the misconduot of the arbitrators 
in having made private inquiries or ex- 
amined evidence in the absence of Narain- 
daa the objection on this score as seen 
from the written statemeot page 4 of 
the paper book was based on general 
allegations that arbitrators had held no 
Bitting (at all) nor had they acted to- 
gether (on any aocasion) and that they 
sometimes jointly and often individually 
had made inquiries from various people 
bebiud the baok of Naraindas. In this 
written statement no speoifio instance 
of misoonduot was alleged. Examination 
of the evidence recorded on this point 

(Ij A. I. B. 1914 P.C. 105=36 All. 536 = 17 
0. 0. 120(P.0.). 

(a) A. I. R. 1928 Siud 144. 


discloses that this plea was raised in 
the hope as is usually the case of finding 
materials later on to base the general 
allegations upon. Even according to 
the evidence of Narai^ndas himself ho 
was persent at two sittings out of three 
meetings held. According to the deposi- 
tion of the arbitrators whom we have no 
reason to disbelieve he was present at 
all the 3 sittings. Evidence undoub- 
tedly establisbea further that two ser- 
vants of the parties that had given some 
information as to the kharara lost as 
alleged by Naraindas were both asked 
by the arbitrators brought by Naraindas 
and examined on the point in his pre- 
sence later on. There could therefore 
bo no doubt that the arbitrators bad 
held no proceedings that could possibly 
have prejudiced him and that no pre- 
judice as it appears has accrued to him. 
As to the information given to arbitra- 
tors with respect to missing kharara, 
Naraindas has had an opportunity of 
examining witnesses on this point in 
the presence of all the parties aijd plac- 
ing his own case for consideration of the 
arbitrators. 

It is besies highly probable if the 
story of the arbitrators has to be 
accepted (which we have no reason 
to discard) that Naraindas was well 
aware of what the arbitrators had been 
told on the subject before the matter as 
to the missing kharara was openly taken 
in hand in subsequent proceedings. The 
rulings relied upon under holding that 
evidence taken or inquiries held in the 
absence of one of the parties vitiated the 
entire proceedings and the award follow- 
ing thereafter, can be of no avail in the 
particular circumstances of this case. 
Here information as to the missing kha- 
rara was communicated to the arbitra- 
tors by the parties and the matter was 
later on inquired into in their presence. 
Naraindas produced the two witnesses 
referred to above for examination and 
raised no protest though he was and 
must have been aware of the nature of 
the information received by the arbitra- 
tors. Naraindas could iu these circum- 
stances be deemed to have waived the 
objections ho had to this procedure (vide 
Mohidin Sahib v. Ramaswami Chetty 
(3): Cursetji Jehangir v W. Crowder {i), 
remarks at pp 311 and 312) ^ 

(3) ~A~ I.~R.T921 M^. 27 r. 

(4J [1B94] 18 Bom. 290. 
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It; is no doubb true thaib if an award 
oonbains no final deoiaion on all matters 
requiring determinabion it ia wholly 
bad and oinnob be allowed to be placed 
on the file. It is -equally true that the 
resulb would be the same even if any 
of the mabtera has been left- undetermined 
(see Russel’s Law of Arbitration Edn. 1929 
P- 214) [n the present ease, however, 
to my mind nothing that was required 
of the arbitrabors under the terms of the 
reference has been left undecided As 
remarked above the arbitrators had the 
option of determining the liabilities 
payable by the firm in question of 
collecting outstandings due to the firm or 
discharging the mortgage debts etc. either 
thcmsslves or of appointing a receiver 
to carry out all these purposes. The 
arbitrators in ray opinion looking to the 
nature of the case before us rightly exor- 
cised the option in appointing a receiver 
to carry out all these details that would 
take necessarily pretty long time. The 
arbitrators have in the present case in 
oonsonanoe with the authority derived 
from the reference passed by the parties 
thus determined what was required of 
the n under the document (agreement to 
refer disputes) and have therefore fulfill- 
ed the requirements as pointed out by 
their Lordships of the Privy Council in 
a ruling reported in Makund Ram v. 
Salig Ram (5)i It was, it looks, in con- 
templation of parties to have a speedy 
determination of their disputes inter se 
and realising that the acts required of 
a receiver if any appointed in terms of 
the reference in question would neces- 
sarily take long time the parties deli- 
berately invested arbitrators with the 
power to appoint a receiver. The award 
in question is therefore as complete as 
the circumstances of this particular case 
permit. It is in other words as final as 
the nature of the case requires see: Kotu 
Trial v. Jeijram Dan (2). 

The resulb of our findings is thab the 
order of the lower Court in refusing bo 
pass a judgment in berms of the award 
is set aside and bhe judgment as required 
by law under para 21 passed in terms 
thereof 

Bespondent Naraindas will bear costs 
throughout. 

v.s./fl.K. Appeal allowed. 

~(5) L1891] 21 Cal. 5U0=2L I. A. 47^(3 Sat. 

423 (P. 0.). 
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BaULBE, J. 0. AND Kalumal, A. J. C. 

Motumal Kishindas — Applicants. 

V. 

Ohanshamdas Parmanand — Oppo- 
nent. 

Revn. Appln. No 2 of 1927, Decided 
on Gist July 1929, from order of Small 
Cause Court Judge, Shikarpur. 

(a) Provincial Insolvency Act, S. 39 — 
Order of discharge releases insolvent from 
all provable debts — But order of annulment 
cannot prevent creditor from proceeding in 
civil Court. 

CJader tho Provinoial Insolveaoy Aot of 
1007 if a croditor did not prove his debt and 
was not inoluded in the schedule he could 
even afber the discharge enforce his claim. 
The now Act of 1020 is the same except that 
an order of discharge under it does release 
the iusolvonb from all provable debts. But 
there is nothing in the Act to show that the 
order of annulment can prevent a creditor 
who has not proved his debt from proceeding 
to enforce it in a civil Court. A. I, R. 1024 
Sijid 122, Hel on, [P 205 C 1, 2] 

(b) Provincial Insolvency Act, S. 29 — Suit 
stayed is not at an end — Court cannot made 
final order diimissing suit which has been 
stayed, 

The presumption from the word " stay " is 
that the suit stayed is not at an end, but may 
be continued until a further order is passed 
and as all orders in suit must be made after 
hearing parties, a Court oannot make a final 
order until it has heard objeotions, even 
where the creditor, whoso suit is stayed, has 
nob made an application the Court would 
have to consider his request to continue the 
suit. ..[P 205 G2] 

Srikisheiidas II. Lulla — for Appli- 
canb. 

Dipckand Chandumal — for Oppoueub. 

Judgment. — This is an applioabion 
for revision of an order made by bhe 
Small Cause Courb Judge, Shikarpur, 
dismissing bhe applioanb’a suib wibh 
oosbs. 

There is no dispube aboub bbe faebs. 
The applioanb filed a suib againab fche 
opponenb in the Shikarpur Oourb. Whilst 
the suit was pending the opponent-de- 
fendant was adjudged an insolvent. The 
suit, was therefore, stayed under S. 29, 
Prov. Ins. Aot of 1920. The adjudica- 
tion of insolvency was afterwards an- 
nulled under <S. 38 of the Act as the 
Court accepted a scheme of composition. 
Bub bhe applicant had not proved his 
debt in the insolvency Courb. He ap- 
plied to the civil Court to continue his 
suit, and the order, of which the oom- 
plaint is made, was passed the only 
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ground being that he ought to have hied 
hia olaitn in the Insolvency Court. 

The hrat question for us to conaider 
is what ia the effect of an order of in- 
solvency Court under S, 39, Provl. Ina. 
Act, approving a proposal for com- 
position. 

This is clear from the section itself 
which says; 

" Tho compoaition or scheme shall be bind- 
ing on all the oreditors entered in the said 
sohedulo, so far as it rolatos to any debts 
entered therein." 

By schedule is meant the schedule of 
the creditors who have proved their 
debts under S. 33 of the Act. And, as 
the applicant had not proved his debt 
under that section the scheme was not 
binding on him TE authority for this 
proposition ia needed it is to be found in 
the case of Mcffhraj v. Virhhandafi (l), 
the head note of which runs as follows: 

Section 24, Provl. Ins. Act 3 of 1907, 
though it ro^uires all creditors to tender 
proofs of their respective debt'^ makes no pro- 
vision as to the effect of any cieditor failing 
to coma to prove his debts." 

Under tho Insolvency Act of 1907, if 
a creditor dees not prove his debt and is 
not included in the schedule he can even 
after the discharge enforce his claim. 

In tho body of the judgment Raymond, 
A J. 0., says as follows: 

ScotioQ 24, Provl. Ins. Act 3 of 1907, on 
which tho learned Additional Judicial Com- 
missioner has mainly relied requires that all 
persons alleging themselves to be creditors of 
tho insolvents in respect of debts provable 
under this Act, shall tender proof of their 
respective debts by producing evidence of the 
amount and particulars thereof, but tho sec- 
tion makes no provision as to the effect of 
any creditor failing to come in to prove his 
debt. 01. 3 of the same section clearly con- 
templates a creditor applying to prove his 
debt at any time prior to the discharge of tho 
insolvent and not necessarily at the time 
that the official receiver is about to frame a 
schedule of the insolvent's oreditors. But 
unfaic though it be, if a creditor does not 
choose to adopt either of tho above 'courses 
and have his debts scheduled, that will not 
proolude him from attempting to recover any 
amount duo-to him even .after the insolvent 
has been disjeharged, for under the Act of 
1907, the order of discharge release? the in- 
solvent only from' the debts mentioned 
in the schedule framed." 

The new aot is the same except that 
an order of discharge under it does re- 
lease the insolvent from all provable 
debts. But the decision of analogy is 
applicable to the present case and it is 
clear that there is nothing in the Act to 

(1) A. 1, R. 1924 Smd 122=77” S ’ L7R.~3d. 


show that the order of annulment can 
prevent a creditor, who has not proved 
his debt, from proceeding to enforce it 
in a civil Court. 

The principal argument on behalf of 
the opponent the defendant, however, 
is that the Court, having granted a stay 
had no power to continue the suit be- 
cause there is nothing in the Insolvency 
Aot to show that the plaintiff may apply 
to have bis suit continued after tho an- 
nulment of the adjudication. Mr Dip- 
chand has suggested that the omission 
was intentional, as the legislature want- 
ed to enforce all creditors to prove their 
debts It is true that the Insolvency 
Aot makes no express provision on the 
point, but wo are unable to agree with 
the inference which the loarned pleader 
seeks to draw. In the Orst place a per- 
petual stay is equivalent to a dismissal 
and tho word ' dismissed ” would have 
been more fitting, had it been intended 
that tho suit should abate. The pre- 
sumption from the use of the word"stay" 
that is tho suit stayed is not at an 
end, but may be continued in any case 
that some further order is required, and 
as all orders in suit must bo made after 
hearing parties, a Court cannot make a 
final order dismissing a suit which has 
been stayed, until it has heard objec- 
tions. It follows that, oven if tho appli- 
cant had not made an application the 
Court would have had to consider his 
request to continue tho suit, and'tbat the 
dilliculty raised for the opponent is 
merely technical Lastly we would say 
that S. 29, Provl. Ins. Act, does not deal 
with procedure at all. It neither shows 
how the Court can bo moved to stay a 
suit nor how it can bo moved to set aside 
a stay. For procedure we murt go to 
the Civil Procedure Code, and if we do so 
there is no difficulty, for all a plaintiff has 
to do is to make an application to tho 
Court to take the next step in the pro- 
ceedings, when the Court will consider 
whether there remains any objection to 
further preceeding. It has been con- 
tended that the Judge has exercised a 
discretion with which we should not 
interfere. We are unable to agree. In 
accordance with the decision in Me(jh~ 
raj V V irbhandas (1), ho was boundi to 
proceed with the suit and decide it on 
its merits. 

The application is therefore allowed. 
Tho Judge of tho lower Court should 
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proceed with the suit according to law. 
Costs to be costs in the cause 

V.S /r.K. Application allowed. 
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Percival, J. C., and Barlee, A. J. C. 

Jhamandas — Applicant 

V. 

Mt. Ihbi AisJiaii and oi/iers —Oppon- 
ents. 

Privy Council Appln. No. 107 of 1926, 
Decided on 19th March 1929. 

(a) Limitation Act, S. 12 (3) — [n applica- 
tion for leave to appeal only time required 
in obtaining copy of decree can be excluded 
«nd not time in getting copy of judgment. 

Subsootion (3), 8. 12, does nob apply to an 
applioabion for leave bo appeal bub merely to 
appeals Irom decrees The time roquisiba for 
obbaining copy of judgtUQub can bj oKcluded 
in nddibion bo bime for obtaining a copy of 
the ilecroo only in cases whore a deoree is 
appealed from or sought bo be reviewed. 
Therefore m an applioabion for leave bo appeal 
the law permits '"e.^olusion only of the time 
ooQupied in obtaining copy of the decree and 
the applicant is nob peiinibbcd to deduct tuna 
required for obtaining copy of a judgment 
A. L IL 1923 Sind 60, Ref., A. I U. 1928 P C 
103, Pi .S’/ LP 206 G 2] 

(b) Limitation Act, S. 5 — Negligence by 
pleader's clerk is not sufficient cause with- 
in meaning of S, 5 where party is negligent 
in making enquiries. 

Where the applicant has been negligent 
in leaving the matter in the hands of hiH 
'Counsel without making any enquiry about 
his application for four months he is not 
entitled to the benefit of 8. 5. Ncgligenoe on 
the part of the plQad 0 r'.s olerk is nogligouce 
xm the part of the party and is not sufhcient 
OAUSQ within the meaning of S.o, 7 S.fj.R.207, 
lid. on. [P 207 0 2J 

(c) Limitation Act, S. 12— Decree not 
drawn up^Slill application for copy must 
be made to save limitation. 

The fact that a decree has not been drawn 
up IS no siiihoient reaaon for not applying for 
a copy of the decree . 1 S, Tj, R, 71, Rfl. on, 

[P 208 0 1] 

7\ G. Elphiiiston — for Applicant 

Tolesinij Kkushalsirifj — for Opponents 
1 and 2. 

Barlee, A. J. C. — This is an applica- 
tion for permission to appeal to the 
Privy Council against the decision of a 
Bench of this Court in Firab Appeal No 
14 of 1919 Tne judgment of this Court 
was delivered on 29th April 1926. 
Thereafter, on 6th May, application was 
made for a copy of the judgment. On 
17th September an application was 
made for a copy of the deoree The ap- 
plication for permission to appeal to the 
Privy Council .was not made till 15th 
October, 54 months fpom the date of the 


judgment against which it is desired to 
appeal. The time allowed for making 
an application for permission to appeal 
to the Privy Council is 90 days. But 
this can be extended by the addition of 
the time requisite for obtaining a copy 
of the decree under S. 12, sub-S. (2), 
liim. Act, provided that the application 
for a copy was made before the expiry of 
the period of 90 days. In fact, as I have 
said, the application for copies was not 
made within 90 days, but was actually 
made 5L days after the expiry of that 
period. Pnma facie, then the applicatiou 
for leave to appeal is'time barred. 

Mr. Elphinston seeks to bring his ap- 
plication within time by deducting, 
under S. 12, sub-S. (3), Lim. Act, the 
time requisite for obtaining a copy of 
the judgment, and, in the alternative ha 
asks us to exercise the discretion given 
us by S 5, Lim. \ct, and, to excuse the 
delay which was due to a mistake made 
by bis clerk. 

Subseotion (3), S 12, however, does 
nut apply to an application for leave to 
appeal but merely to decrees. It runs: 

where a deoree ia appealed frorn or sought 
to bo reviewed, the time roquiaibo for obtain- 
ing a copy of the judgment on which it ia 
founded Mhalljalao be excluded. " j 

And it has been held in the case of 
Nicr Mahomed v Uaasomal (1) that ini 
computing the period for an application' 
for leave to appeal to the Privy Council 
S 12, Lim. Act, only allows the deduc- 
tion of the time occupied in obtaining a 
copy of the deoree under 12, Lim. Act 
It 18 there stated by Riymond, A. J. C : 

The words used in both these Cls. 2 and .3 
are perfectly plain and unambiguous, and the 
use of the word 'al.so' in Cl. 3 clearly mani- 
fests the intention of the legislature that the 
time requi.siLe for obtaining a copy of the 
judgment can bo excluded in addition to the 
time for obtaining a copy of the decree, only 
in oases where a doeroc is appealed from or 
sought to be reviewed. Therefore, in an ap- 
plication for leave to appeal the law permits 
oxclusion only of the time occupied in obtain- 
ing a copy of the niccroc. Whatever be the 
intontion of the legislature in ostabliahing 
the distinobion, there ia no doubt that the 
distinction exists and it is not open to us to 
circumvent it or nullify the effect of the 
section ” 

Since theu, the application is nob per- 
mitted to deduct the time requisite for 
obtaining a copy of the judgment, it fol- 
lows that his applioatioQ for a copy of 
the decree was made after the expiry of 

(ij A. I. R. 192'! Sind. 60=17 3. L. R .306. 
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the period oE 90 days allowed him for hia 
applioation for leave to appeal to the 
Privy OjQQoil, and that by that time 
the latter application waa time barred. 

Mr. Elpfiinaton has urged, however, 
that the oise which 1 have oitei aa an 
authority for this Court hag bean over- 
ruled by the Privy Goanoil in Jijibhoy 
N Surty v. T. S. Chcttyar (2) The 
/lofcg oE that case ware ag Eollows: 

The appellant hai filoi a suit on the 
Original Side of the High Court of Ran- 
goon which wig 'digmiggol and he pre- 
deitad an ippail to the Appellate Side 
of that Court The appeil waa appi- 
rantly out of tifua, and ho sought to 
bring it within the period of liinitition 
by daduebing the tiina roiulaito fir pro- 
ouring copiea of the doarae an d judgmont 
To thia it wia replied tint it wia not 
permiaaibla co deduct the time necesaary 
for obtaining a copy of the dosrea, since 
by the rulaa of the High Court of Rin- 
goon, the appoal ciuld liiva haan pra- 
aented without annexing the two docu- 
ments. The queation, then, was whether, 
in view of the fact that the High Court 
of Ritigoon, in oxaroiae of the powers 
oonferrad on them by S. 122, Civil P C., 
had annulled 0. 41, R. L, Civil Ih 0 , so 
that it wag no longer neceaaary tor a 
pirty to annex to hia petition of appail 
A copy of the decree appealed against it 
wag permiaaible for an appellant bo 
deduct the time requiaibo Cor obtaining 
the (jipy of the decree. The High Oiurt 
doeiJol agiinab the appallant and held 
tint hia appeal waa time barred. But, 
on ail appeal to the Privy Council their 
Ijirdghipg, decide that in view of the 
grammatical oonatruction of gub-R (2) 
whioh expressly stitos that an appallant 
can deinct bha tima roquiaito for obtain- 
ing a copy of the decree appealed from, 
the appellant could nob be deprived of 
that right by an alteration of the Civil 
Proogduro Code. In oSoob their Lord- 
ships decided that the power given to 
the High Court by S. 122, Civil P C., to 
iinend O, 41, R 1, did not empower them 
to amend S 12, Lim. Aot. Thig deci- 
sion cannot ho useful to the learned 
counsel for two reasons. In the first 
plaoa, it is a decision on the meaning of 
01 (2), S. 12 and nob of 01. (3) and 
secondly it is a direct decision that a 
statute must he interpreted Hter.ally 

Ti) A. I. R. 192T p. 0. 101=0 ooa^- 

55 I. A. IGl (P. 0.). 


according to its gramnfatioal meaning, 
and that, when its grammatical meaning 
is plain, Courts are not allowed to inter- 
pret it, so as to give effect to what they 
think miy have been Uie intention be- 
hind it. It is really, therefore, an 
authority agiinst the pcsitiou taken up 
by the learned ciunsel for in the present 
case what we are asked to do is to decide 
that Cl. (3J though it refers only to 
decrees, must ho held to ha applicable 
by implicatiou to applications for leave 
to appeil also. 

In other words, wo arc asked to amend 
it by inserting after the words "decree” 
the words or on application for leave to 
appeal." The decision of the Privy 
Council cited by the learned counsel 
forbids ug to interpret the section in any 
such wiy. It,, therefore, follows that 
S. 12 cm be of no use to the applicant 
and that his application Js time barred 

Learned counsel has asked us to exor- 
cise in favour of his olieut the disore- 
Lion given us by S. 5, Lim. Act But it 
does not seem to us bhrat this is a case 
iu which we cm equitably exercise that 
discretion in his favour? The delay is 
one ol 51 days and it is not negligible, 
and it cannot he said that there was no 
negligence on the pa'rt of the applicant 
himself. Ho left the matter in the 
haaig of his counsel, whose clerk made a 
foolish mistake • and for four months he 
appeirs to have mirde no inquiry about 
his applicition Had ho been diligent 
in k'jeping in touch with his counsel, 
that mistake could have been rectifiod 
in time, Every case of this nature must 
be decided on its merits Novertholesb 
wo cm look to the judgments of this 
Court for guidance, and E find that in 
this Court negligence on the part of the 
clerk has been looked as negligence on the 
part of a party. I need only quote the 
ease of AUakdadshah v Mukadum Amm 
Mohomed (3). In that case an appeal 
wag barred by seven days and the delay 
was due to an oversight on the part of a 
pleader’s clerk- Nevertheless the Court 
refused to admit that negligence of a 
pleader’s clerk was a sufficient cause 
within the meaning of S. j, Lim. Act. 
In the present case there has been a 
delay of 51 days and it appears bo me 
that the applicant is even less entitled 
to indulgence. 

(3) [1014) 7 S.L H. 301=21 1.07977 
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For tihese reMons, ib appears that the 
applioatioQ for leave to appeal to the 
Privy CouDoil is time barred and I 
would, therefore, dismiss it with costs. 

Percival, J. C. — I wish to add a few 
words. 

I quite agree with my learned col- 
league that the law regarding the exclu- 
sion of time in the case of this nature is 
as laid down in the case of 'Nur Maho- 
med V. Hassomal (1) which ruling is not 
merely the law, which pievails here and 
which wo are, therefore, obliged to fol- 
low, bub which to my mind very clearly 
lays down the reason why a copy of the 
judgment is not necessary. My learned 
colleague has already pointed out that 
this is not overruled by the case of 
Jijihhoy N. Surly v. T. Chettyar (2). 
The main distinction between the two 
cases is that Nur Mahomed v. Ilasso- 
mal (l) deals with an application for 
leave to appeal, while Jijihhoy N. Surly 
V T. S. Chettyar (2) was a case of an 
appeal itself from a decree of a High 
Court on its original side to its appel- 
late side. Ib is clear, therefore, that 
the time taken for obtaining a copy of 
the judgment cannot be excluded in this 
case. 

However, there was one other point 
which was raised by the learned counsel 
for the applicant, to which a reference 
may be made. Ib is that he contends 
that in this instance it was impossible 
for the applicant to file his application 
in time because the decree had only been 
drawn up just about the time when the 
application was 'hied. The applicant, 
he contends was unable to get a copy of 
the decree, because the decree was nob 
drawn up. It is true that there was 
considerable delay in drawing up the 
decree, because a number of lands were 
involved, and it took some time for an 
inquiry to bo made, as to which wore the 
particular lands which were to be men- 
tioned in the decree. The matter was 
referred to the learned pleaders for the 
parties, and the decree could not be 
drawn up until after these details had 
been settled. There, however, was no 
reason why an application should not 
have been made for a copy of the decree. 
It is evident, I think, that the fact that 
a decree has not been drawn up is no 
sufficient reason for not applying for a 
copy of the decree. It a ruling on that 
point is required, it is to be found in 
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Lakhoomal v. Joomremal (4) referred to 
to by the learned pleader for the respon- 
dents, and in subsequent cases. In that 
case it was laid down that: 

“ Whero a decree is not prepared and .signed 
for several days after passing of the judgment, 
the appellant is not entitled to exclude the 
period of such delay, unless he has put in an 
application for a copy of the judgment and 
decree. '* 

Now in the present case the iudgment 
was delivered on 29th April 1926 but 
no application for a copy of the decree 
was made till 17bli September 192G, 
which, as mentioned by my learned col- 
league, is 51 days after the period of 
limitation was over. 

One further point may be mentioned 
regarding the excuse of delay under S. 5, 
Ijim. Act. I quite agree with my learn- 
ed colleague on this point; but it may be 
further noted that the affidavit put in 
on behalf of the applicant on the point 
was not pub in till 26th April 1928. 
The applicant, in my opinion, should 
have stated at the time of making an ap- 
plication why the application was not 
time barred, as it appeared to be on tho 
surface. The hearing of the application 
was originally fixed for eaily in 1928, 
and it was not bill after the limitation 
point wastakon on behalf of the respon- 
dent that this affidavit was put in. It 
may be observed also that in the affidavit 
no reason for the delay has been given 
except the statement of the counsel’s 
clerk' 

" It seemed to me that it was useless to flle- 
aa application for a certified copy when the 
decree had not been prepared. " 

[ would just add that the hearing of 
this application has taken a considerable- 
time, but the delay is due to the deaths 
which have occurred amongst the parties 
to this application, and to the request 
by the learned counsel for a later hear- 
ing of the application. 

As long ago as 2.3rd December 1927^ 
this Court passed an order; 

"Postponed till 3rd February. The matter 
to be treated as urgent as it is a Privy 
Council appeal. " 

So far as this Court was concerned,, 
every endeavour was made to dispose of 
the application as soon as possible. 

I, therefore, agree with my learned 
colleague in the order jiroposed by him.. 

H.M./b.K. Application dismissed. 


(i) [1907] 1 8. L. R. 71. 
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Peceival, T. C., and Bufchand, A.J.O. 

Kodumal Jethanand — Plainfciffs — Ap- 
pelianbs 

V. 

Bulchand Gurmukhdas — Defendant — 
Bespondenb 

Second Appeal No. 21 of 1926, Deoide<^ 
on 14tb May 1929. 

(a) Dekkhan Agriculturiiki' Relief Act. 
S. 22 — "Agriculturiit" meani agriculturiit 
at the date of attachment or lale. 

The words “immovable property of an agri* 
culturisb’' in S. 22 prima faoie refer bo a per~ 
son who 13 an agrionlburist ab the dabe of bhe 
abbaohmenb or sale of his immovable property. 

[P 203 0 1] 

(b) Dekkhan Agriculturiils* Relief Act, 
S. 22 — Judgment-debtor not agriculturist at 
trial of suit — Acquiring that status since 
passing of decree — He gets benefit of S. 22 
at execution proceedings. 

Where a judgmant-debbor who has failed 
bo esbablish his status as an agrloulturisb ab 
the trial of suit, olaims the benefit of S. 22 
m exeoubion proaoedings, and sucoessfully 
shows that he has acquired the status of an 
agriculturist since the decree, he gets the 
benefits of 3. 22: A. I. R. 1927 Bom. 492 (F.B,), 
ReLon.\ A. I, B. 1925 3ind 86,Ba:pZ. 

[P 210 0 1] 

G. A. Kikla — for Appellanta. 

Javhermal Vilaitrai — for Bespondenb. 

Rupchand, A.J.C, — The short ques- 
tion raised in this appeal is whether ib 
is open to a judgment-debtor to claim in 
execution proceedings the benefits of 
8. 22, Dekkhan Agriculturist's Belief Act 
on the plea that since the date of the 
decree passed against him he has ac- 
quired the status in agriculturist within 
the meaning of the Act. 

The ‘‘words immovable property of an 
agriculturist” in that section prima 
faoie refer to a person who is an agri- 
culturist ab the date of the attachment 
or sale of his immovable property as the 
case may be. It has, however, been ar- 
gued that the Act was intended to afford 
relief to bona fide agriculturists and that 
it could never have been intended to 
help unsuccessful traders to defeat or 
delay their creditors by acquiring the 
status of agriculturist in exeoubion pro- 
ceedings and our attention is invited to 
the facts of this case which affords typi- 
cal example of the manner in which the 
defendants-respondenbs are attempting 
to take an undue advantage of the provi- 
sions of the Act. 
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The defendants were sued in the Small 
Cause Court, Bombay, in^espeot of their 
trade debts. They pleaded that as they 
were agriculturists residing at Mirpur 
Ehas in 8ind, that Court had no juris- 
diction to entertain the suit. They failed 
to establish their stttus as agricultu- 
rists, and a decree followed. 8hortly 
after the decree was transferred to the 
Court at Mirpur Khas they applied under 
the provisions of S. 22, Dekkhan Agricul- 
turists' Belief Act, that as they were 
agriculturists their immovable property 
was immune from attachment or sale. 
The trial Court rejected this plea in 
limine. On appeal the learned District 
Judge has remanded the case to the trial 
Court to determine whether the defen- 
dants had aquired the status of agricul- 
turists since the decree, and if so to 
afford them relief. It is against that 
order that the present appeal has been 
filed. The result is that for the last 
four years the decree has remained un- 
executed. 

There is a good deal to be said in 
favour of the view advanced by the 
learned pleader for the plaintiffs. But 
the question for us to answer is not 
what the legislature meant, bub what 
its language means and we have to abido 
by the words of the section without at- 
tempting to reform ib according to the 
supposed intention of the legislature, or 
attempting to exclude oases which fall 
within its express meaning in order to 
make the law reasonable: Huriomal v» 
Hazartstngh (l). 

We can find nothing in 8. 2 which 
contains bhe definition of an agricultu- 
rist to limit the applicability of 8. 22 to- 
those oases only when the person claim- 
ing relief was held in suit to be entitled 
to the benefits of an agriculturist and 
it is not within our province to inter- 
polate those words into the section. 

The question, whether a person who 
was an agriculturist at the date of hia 
arrest though not at the date of the de- 
cree sought to be executed could' claim 
the benefit of S. 21 of the .Act, recently 
came up before the Full Bench of the 
Bombay High Court in Maneklal Gir^ 
dharilal v. Mahipatram (2). After 
reviewing the somewhat conflicting de- 

(1) A. I. R. 1925 Sind 49=18 8. L. B. 19 
(F.B.). 

(2) A. I. R. 1927 Bom. 492=51 Bom. 451 
(F.B.). 



1929 


910 Sind Eodumal v. Bulohand (Peroiyal, .7. 0.) 


oisionB on Ss. 15-B, 20 and 21 of 
the Aot, whioh are to a oertain ex- 
tent cognate Bections dealing with the 
powers of the Court to afford oertain 
reliefs to agriculturists in execution 
proceedings, it was held that the material 
date for the deterruioation of the status 
of an alleged agrioulturist was the date 
of the attempted arrest. But by reason 
of the definition of the term agricultu- 
rist" in S. 2 (2) of the Act, that deter- 
mination may also benefit the determi- 
nation of his status at the date when the 
liability arose At p. 1116, Grump, J., 
said: 

"Seotion 21 is plainly designed to prolioct 
the agrioulturist. That is the policy of the 
Aot. It oan be read as enabling the agrioul- 
turlst to claim proteotion when a ]udgmont- 
oroditoc seeks to arrest or imprison him in 
ozeoution of money decree. That indeed is 
the meaning of the word used. 1 have not 
yet found any praotioal difficulty in so inter- 
preting it. If that is the meaning, the party 
claiming protection must show that he at the 
date of the attempted arrest or imprisonment 
was an agriculturist. Therefore he must show 
that he is within the definition contained in 
iS. 2 of the Aot. He may bo either an agri- 
QUlturist within the general definition con- 
tained in S. 2 *‘firBt" or ho may ooma under 
the special and inclusive definition in 3. 2 
“secondly" whioh is also applicable as S. 21 
forms part of Oh. 3. Thus though the ques- 
tion of status arises for oonsideration at the 
time of the proposed arrest or imprisonment, 
the answer may have to ho given with lefe- 
renoe to the time when the liability was in- 
curred. And the latter date would in the case 
of an application for execution, be the date of 
the decree." 

In my opinion, the same reasoning 
equally applies to S. 22 of the Act. 

It is rather unfortunate that a defen- 
dant should have the advantage of avoid- 
ing arrest and the sale of his immovable 
property by pleading on the one hand 
that he was an agriculturist at the date 
of the cause of action or by showing that 
he was held to be an agriculturist in the 
decree though he had since ceased to be 
an agriculturist, and on the other by 
pleading that he was an agriculturist at 
the date of the arrest or the sale of pro- 
perty though he was not an agricultu- 
rist before such date. But the remedy 
lies with the legislature. It has been 
repeatedly pointed out that the Aot is 
badly drafted, that in several respects it 
goes far beyond its preamble, that since 
the enactment of the Usurors Loans Act, 
Aot 10 of 1918, much of it is out of date, 
that the time of the Courts is wasted in 


trying issues of status raised by dishonest 
defendants aud that the Aot is at present 
doing more mischief than good. But so 
long as the Act remains on the Statute 
Book, in its present form, it is the duty 
of the Court to give effect to it. 

Our atteutioD has been invited to the 
case of Lawrence Phillips & Co. v. Naza- 
reth (3), where sitting as a single Judge 
I gave effect to the plea that it was not 
open to the defendant to prove that 
he was an agriculturist at the date of 
the suit having failed to raise that plea 
before the decree was passed against 
him. It is sufficient to observe that in 
view of the Full Bench case in Manek- 
lal Oirdharilal v. Mahipatram Man- 
sukharam (2) with which we agree, the 
the decision in the Nazareth's case is 
of academic importance only In that 
case the question whether under S. 21, 
the status of the defendant was to be de- 
termined at the date of his arrest was 
not seriously pressed, nor was any at- 
tempt made to prove that since the de- 
cree the defendant had acquired the 
status of an agriculturist. The head 
note reads as follows: 

"Wherein suit falling under 01, (w), S. 9, 
Dekkban Agriculturists’ Belief Act, the defen- 
dant does nob expressly raise the plea that he 
is an agriculturist and as ex parte decree ia 
passed against him without examining the 
parties required by Ss. 7 and 12 of the said 
Act, the Court must ha deemed to have deci- 
ded by necessary implication that the defen- 
dant was not an agriculturist, and the defen- 
dant could not be permitted in execution 
proceedings to raise the plea that he was an 
agrioulturist at the time when the ex parte 
decree was passed against him." 

So far as it goes it appears to be un 
objectionable but is oE no substantial 
help to a judgment-creditor in securing 
the arrest of a debtor who is as a matter 
of fact an agriculturist at the date of his 
arrest. 

For those reasons we dismiss this ap- 
peal but make no order as to costs. 

Percival, J. C. — I agree. I also 
agree that an amendment of the Dekkban 
Agriculturists' Belief ^ct is desirable. 

V.S./b.K. Appeal dismissedrn 


(3) A. I. B. 1925 Sind 66=19 3, L. R. 247. 
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Sablbe, J. G. and Kalumal, a. J. G. 

Secy, of State — Appellaab. 

V. 

Ourmukhdas anfl another — «'Respoa- 
leats. 

First Appeals Nos. 51, 52 and 51 of 
1928, Decided on 6th August 1929. 

^Limitation Act, S. 5 — Diilinction muit be 
made between Government and' private per- 
■on under S. 5 

In oonaidaring an application for extending 
period dzod by law for presentation of appeal 
a dlstinotioa maat be made between Govern- 
ment and a private parson. Though any de- 
lay is evidenoa oC lachaa in the case of a 
piivata individual, the same cannot be said 
of Govarnmeab and so delay can be condoned 
if it 13 incvibablo. [P 211 0 2] 

T. 0. Elphinston — for Appellant. 

Kimatrat Bhojraj — -for Respondents. 

Order.— We have to deal with three 
applications on behalf of Government 
for the extension of the period fixed by 
law for the presentation of appeals 51, 
52 and 54 of 1928. All those appeals 
have been made against an order of the 
District Judge, Hyderabad, in a land 
acquisition enquiry, in which he consoli- 
dated three distinct matters. This judg- 
ment was delivered on 29th March 1928, 
and a compared copy was given to the 
Government Pleader on 17th April. He 
had applied for it even before the judg- 
ment was delivered. The appeal period 
was 90 days and expired on 27th June 
and the appeals were filed on 27th July 
30 days late. Gevernment sauotion had 
not been received in Sind until 14th 
July when the time limit had already 
been passed. 

Mr. Elphinston, who has argued this 
case for the Government Pleader, has 
pointed out that had the Government 
Pleader Nawab Shah applied for certi- 
fied copies of the order and bill of costs, 
which is a necessary part of it, the ap- 
peals would have been in time as the ap- 
pellant would have been entitled to de- 
duct the whole period from 4bh April, 
when costs ware deposited to 17th July 
on which date the copy of the bill was 
prepared. But this is not a legitimate 
argument for, if we are to consider what 
might have happened, we must not for- 
get that but for the negligence of a 
copyist the copy of the bill might have 
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been ready by I9th April, if not earlier 
and the appellants would h&ve been able 
to deduct no more than 21 days. What 
we have to see is what was the real 
cause of the delay and whether there are 
circumstances which eiftitle the appel- 
lant to indulgence. 

In view of the fact set out by the Go- 
vernment Pleader in his application we 
think that we must allow the appellant 
the extension which he asks for. The 
Act makes no distinction between Go- 
vernment and a private individual but 
it is obvious that in considering an appli- 
cation under S. 5 a distinction must be 
made. A private person has only 
himself to consider and must be pre- 
sumed to be familiar with every as- 
pect of his case. Government has to 
consider the public interest and cannot 
be expected to know the fact of each in- 
dividual case They require time for 
inquiry and consideration before taking 
action and must consult the local offi- 
cers, to whom they cannnot delegate 
their powers. It follows chat a time 
which may be ample for a private liti- 
gant may be none too great for Govern- 
ment. Further there are difficulties in 
connexion with Sind cases which pro- 
bably are not felt in any other province. 
We think, then, that though any delay 
is evidence of laches in the case of a 
private individual, the same cannot be 
said of Government, And in the present 
case, since it appears that the matter 
was treated urgent by the Government 
Pleader at the outset, and by the Remem- 
beranoer Legal Affairs at the last stage 
we are inclined to think that there was 
no delay except such as was inevitable, 
in view of the number of hands through 
which the papers had to pass. Accord- 
ingly we condone the delay and accept 
the appeals as in time. This decision 
of course leaves open the question whe- 
ther the appeals 52 and 54 which were 
not accompanied by certified copies of 
the award are inadmissible on that 
account. 

Gosts to be costs in the cause. 

P.N./r.K. Application granted. 
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aurCHAND AND BaBLEE, A. J. Cs. 

Abdul Rahman and others — Appel- 
lants. 

V. 

Haji Mahomed Idris and others — Res- 
pondents. 

rirsb Appeal No. 42 of 1924, Deoided 
on 23rd April 1929. 

(■) Mahomedan Law — Partition — No cui* 
tom alleged that they had adopted Hindu 
Law^Claim must be decided under Maho- 
medan Law. 

There la no such thing aa “joint family pro- 
perty’* amongst Mahomedaus and in the ab- 
sence of any allegation much leas proof that 
according to an immemorial custom the par- 
ties had adopted the principles of Hindu Law 
the Court is bound to apply the principles of 
Mahomedan Law in determining the claim 
j'or partition - .1. 1. R. 1022 Sind 41 and 3H 
Mad. 1099, ReU on. [P 214 G 2J 

(b) Mahomedan Law — Manager of joint 
property acquiring new property in his own 
name — Such properly cannot be joint unless 
there is an agreement between himielf and 
other co-owners. 

A Sunni ^lahomedan died leaving three 
sons and one daughter. The oldest son oonti- 
n led to manage the joint property and hia 
name was recorded in the Becord-of-Bighta as 
the manager of joint property. Subsequently 
be acquired new property in his own name 
and in the name of his son. All the members 
of the family lived and messed together. The 
manager died leaving his one brother, sister 
and sons. 

Held that in order to succeed in getting 
a share of the properties subsequently ac- 
quired by the manager in hia own name 
it was inoumbent on the other oo-owner? to 
have averred and strictly proved that now 
properbies were acquired and possessed by the 
manager either under an express or implied 
agreement on behalf of himself and other co- 
heirs and that he had agreed to acoount for 
them in respeot thereof. The mere fact that 
the parties lived and messed together was 
not a neoes^ry evidence of suoh implied 
agreement as in Hindu Law : 38 Mad. 1099 
and A, J. R. 1922 Sind 41, Be/. [F 214 G 2] 

(c) Advene poiieision — Co-owner's pos- 
session is not adverse unless there is dis- 
claimer by open assertion of hostile title — 
Entry in revenue papers or non-enjoyment 
of produce is insufficient. 

Tn order that possession of one oo-owner 
may be adverse to the other, there must be on 
the part of the co-owner setting up adverse 
possession a disclaimer of the other's right 
ty an open and unequivocal assertion of a 
hostile title. More entry of name in the 
levenue registers is InsufBcient, and mere en- 
joyment of the produce is equally insuffi- 
I'Jent : A I. B, 1926 Mad. 652 ; A I, B. 1928 
Jlantj. 05 and A. I. R. 1921 Stnd 177, Bel. on. 

[P 215 0 g] 


(d) Evidence Act, S. 101 ~ Burden ot 
proof — Co-owner alleging breach of trust*, 
against another co-owner — Burden of proof 
lies on co-owner alleging — Trust Act, S. 90. 

Where a oo-owner of property wants to take 
action against other oo-owner for breach of 
trust under 3. 90, Trust Act, it is incumbent 
on him to allege and pieve as a faot that the 
other co-owner by availing himself of the 
position of a co-owner had gained an advant- 
age in derogation of his rights : A. I. R. 1916 
P. C 227, Ref. [P 215 0 2] 

(e) Bombay Land Revenue Code (ae- 
emended by Act 6 of 1901), S. 56 — Effect of 
amendment on the grant of fallow-for- 
feited land to co-owner — Such grant is^ 
personal. 

The graut of fallow-forefeited land to only 
one of several co-owners of join property sub- 
sequent to 1901 is in the absence of any other 
circumstance a grant to him personally and 
this is more so in survey numbers granted 
on restricted tenure [P 215 0 2] 

T. G. Elphinston — for Appellaats. 

Gopaldas Jhamatmal and Tahilram 
Mamram — for Respondents. 

Rupchand, A. J. C. — This appeal 
arises out of a suit filed by plaintiff- 
respondent 1 for partition of property. 
The following tabular statement shows- 
the relationship of the parties ; 

(For tabular statement see p. 213.) 

The plaintiff instituted this suit in the- 
first instance only against defendants 1 
to 5 claiming one-third share in the pro- 
perty left by Haji Mahomed, that sub- 
sequently acquired by Haji Timer in his 
own name and in the name of his son 
Abdul Rahman defendant 1. He ignored 
all the family relatives and based his 
claim for his share in all the property 
which Haji Umer died possessed of on 
the allegations contained in paras. 4 and- 
6 of the plaint which are as follows : 

“4. That these properties continued joint 
and undivided In the hands of the plaintiff 
and his brothers and as Haji Umer father^ 
of defendants 1 to 4 was the eldest mem- 
ber of the family, the agricultural land 
was entered in his name in the Becord- 
of-Bighta but, the plaintiff, Haji Umer and 
Ali Guhar all remained in joint occupation of 
the land, and used to get it cultivated and 
enjoyed Its produce.’’ 

“G. That after the death of Ali Guhar the 
plaintiff and Haji Umer deceased continued 
in joint ■occupation of the land and on the 
strength of that land took some land from the 
Government and also puiohased some land 
from the produce thereof. Aa Haji Umer waa- 
the eldest member of the family he got his 
and his eldest son Abdul Rahman’s name 
entered in the khata, but all the land conti- 
nued joint and undivided property and all 
the parties continued to have it cultivated 
and jointly enjoyed the produce of it, and 
they continued joint in food, messing and es- 
tate up to this day.” 
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Defendants 1 to 5 pleaded that there tiff for partition and posMssion of that 
^as a partition between the sons of Haji share in all the aforesaid properties. It 
Mahomed shortly after his death, that is against that deoree that defendants 1 
the parties have been separate in every to 5 have come to us in appeal. Now, 
way except that after the death of Ali with regard to the question whether 
Guhar, Haji Umer had brought up there was a partition between the plain- 
Hidayutallah as his son, that the plain- tiff and defendants 1 to 5 after the death 
tiff's claim to such property as was left Haji Umer, Mr. Elphinston has frankly 
undivided was statute barred, that the admitted that there is no sufficient evi- 
plaintiff had no claim whatsoever to the dence to prove it. We accordingly ac- 
proferty subsequently acquired by Haji oepc the finding of the lower Court oii 
Umer and defendant 1, and that the mem- that point. With regard to the rest of 
bers of the family were necessary parties the case, we are afraid we cannot accept 
to the suit. In consequence of the last the finding of the learned Judge below ax- 
plea defendants 6 to 12 were joined as cept in respect of item 3, nor can we 
parties to the suit. They have supported accept the reasoning on which he has 
defendants I to 5. proceeded. 

The property which Haji Umer died Though at one place the learned Judge 
possessed of consists of the following : has observed that the expression ‘‘join 

Ha]t Mohamad (Died 1885.) 


1 

'>Ib. Basikatun 

1 

Haji Umer 

1 

Mt. Bhaul 

1 

All Qohar 

1 

Idris 

■) 

Jauit 

(widow) 

(aon) 

(widow) 

(son) 

(aon) 

(Daughter) 

Deft. 8. 

died 10 months 

Daft. 7. 

died 20 years 

Plff. 

Daft. 0. 


before suit. 


before suit. 




Hidayutallah Mb- Rahima 

(son) Deft. 5. Defendant 

married to 
defendant 9. 


Abdul Abdul Rasul Abdul Abdul Alim Mb AsiaL Mt. Rajbai Mt. Mari'iin- 

Rahman (son) Rahim (son) (daughter) (daughter) bai 

(son) Deft. 2. (son) Deft. 4. Deft. 9. Deft. 10. (daught-ir) 

Deft. 1. Deft. 3. Deft. ll. 


Minors. 

(i) Agricultural lands and building sites 
purchased by him in his own name and in 
the name of defendant 1 ; 

(ii) Oash about Rs. 30,000 and other move- 
able property of considerable value : 

(ill) Agricultural lands which have conti- 
nued in his possession from the days of Haji 
Mahomed ; 

(iv) Agricultural lauds which were fallow- 
forfeited and regranted to him , 

(v) Agricultural lands which formed the 
frontage of Haji Mahomed's lands and were 
granted to him ; 

(vi) Alluvial lands granted to him in lion 
of oertain katcha lands held by Haji Maho- 
med on a temporary lease which had been 
eroded by the river. 

The learaed Judge below upheld the 
ooDtentions of the plaiatiff except as to 
his share iu the property. He held that 
the proper legal share which the plaia- 
tiff was entitled to was not oae-third but 
2/7 th only and accordingly passed a 
preliminary deoree in favour of the plain- 


Minors, 

family,” "joint messing” and "joint resi- 
dence” freely used by the witnesses in 
their evidence cannot be accepted in the 
sense iu which they are understood under 
the Hindu Law, he has fallen into a very 
patent error in holding that as on the 
death of Haji Mahomed the property he 
died possessed of was entered in the 
revenue records iu the name of Haji 
Umer as manager of the family and as 
Haji Umer had obtained possession there- 
of in his capacity as manager and had not 
renounced his managership up to his 
death, all the property which he tlied 
possessed of must be deemed to have 
been acquired and possessed by him on 
behalf of himself and the other heirs of 
Haji Mahomed. The learned Judge has 
not applied his miud to the claim of the 
plaiatiff in respect of each item of the 
property in dispute separately In deal- 
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ing 'wifch iteips 1 and 2 he has asBumed 
that Ha]i Umor acted as the agent of his 
coheirs merely and solely beoause he 
got possession of the lands on the death 
of Haji Mahomed and got them transfer- 
red in his own name in the revenue re- 
cords as representing them, and has ob- 
served as follows : 

"If we onne aooept the poBifcioo that 
throughout the various transaotiona Ha]i 
Umer acted aa the agent of the plaintiff, aa 1 
have done, it is obvioua that plaintiff will be 
entitled to a share in all suoh acquisitions 
whether in the name of Umer or his son. For, 
admittedly he handled all the income and no 
independent source to provide him with funds, 
haa been proved in the oaae. It la contended 
that even aa a manager, Haji Umer as a co- 
owner was not a trustee for the rest of the 
family and therefore all the property. acquired 
by him which was not original ancestral pro- 
perty should not be held to have been ao ac- 
quired for the benefit of the family. It is 
pointed out that he uaed to take up contracts 
and acquired wealth to which the family 
would not be entitled. The position that a 
manager is not a triiatee for the other mem- 
bers of the family who constitute him as such, 
may be conceded to the extent that he would 
not be called upon to render a strict account 
of the income and the expenditure ..... The 
fact of Umor'a taking up soma contracts may 
be held established but the more important 
point with regard to this is whether be 
gained or lost upon such contracts. That 
point has not been handled and the burden of 
proving gain lay on the defendants. That 
burden has not been discharged. That being 
so, the only reasonable inferenco that can bo 
raised is that the acquisitions were with com- 
mon funds from the profits of the lands ori- 
ginally held and the plaintiff would be en- 
titled to share in such acquisitions.” 

Id our opinion this is applying the 
principles of Hindu Law with a veage- 
anoe. Even according to the Mitakshara 
Law the plaintiff would have been called 
upon to give prima facie proof that the 
property acquired by Haji Timer was 
joint family property although the plain- 
tiff might have in that case been able to 
discharge the burden by proving that 
Ha]i Umer was the manager of the joint 
family and possessed a nucleus from 
which he could have acquired that pro- 
perty. The plaintiff was fully alive to 
the necessity on his part to prove that 
there was a nucleus of the joint property 
in the possession of Haji Umer from 
which be could have made his subse- 
quent acquisition. He aooordingly stated 
in the plaint that the deceased had left 
moveable property and cattle of conside- 
rable value He.S however, failed to 
establish it and the income, if any, out of 


agricultural lands was in no way suffi- 
cient to warrant the inference that it^ 
formed a nucleus of the subsequenti 
acquisitions by Haji Umer. But aparti 
from this, the learned Judge was not 
dealing with the case of a Hindu family. 
He was dealing with the case of a Maho-I 
medan family pure and simple. Therel 
is no such thing as **joiDt family pro- 
perty" amongst them. Mohideen Bibi v. 
Hear Saheb il) And in the absence of 
any allegation much less proof that ac- 
cording to an immemorial custom the 
parties had adopted the priuoiples of 
Hindu Law, the learned Judge was 
bound to apply the principles of Maho~ 
medan Law in determining the claim of 
the plaintiff: Vazir v. Dwarka Mai (2). 
No question could therefore possibly 
arise that items 1 and 2 were acquired 
and possessed by Haji Umer on behalf of 
all the heirs 

Apart from the fact that there was 
no proof that Haji Umer possessed emo- 
luments accruing from the lands of Haji 
Mahomed sufficient to acquire items 
1 and 2, he could not be said to have 
held suoh emoluments as the agent of 
his coheirs or to have purchased from 
such emoluments properties as their 
agent. In order to succeed in getting a. 
share of the immovable properties sub-j 
sequently acquired by Haji Umer and thej 
cash and moveable property he died pos- 
sessed of, it was inoumbeat on the plain-' 
tiff to have averred and strictly proved! 
that such properties were acquired andj 
possessed by Haji Umer either under an 
express or implied agreement on behalf 
of himself and the plaintiff and other co- 
heirs, and that he had agreed to aooount 
to tiiem in respect thereof. The learned 
pleader asked us to read para. 6 of the 
plaint in a manner as to show that aa< 
implied agreement was pleaded by him, 
and has argued that there is evidence in 
support of it. We have gone through 
the evidence very carefully and we can- 
not find anything in it to suggest that 
any implied agreement was either set up 
or proved All that we have from the, 
witnesses on behalf of the plaintiff is a 
general statement that the parties lived; 
and messed together, and that all the 
properties wore joint, that is to say, 
evidence which might fairly have been 

38 Mad. 1099=32 I. C. 1002. 

(21 A. I. R. 1922 Sind 41=16 S. L. R. 133- 
(F.B.). 
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given in support of a case of parties go- 
verned by Hindu Law. Furthermore 
the evidence adduced on behalf of the 
plaintiff is not convinoing. It is too 
vague in its nature and is of persona who 
are deeply interested in the plaintiff. 
On the other hand, the evidence adduced 
by the defendant is more reliable and 
consists of respectable men, one of whom 
was Mr. Shersing, a Deputy Collector 
fork number of years in the district 
where the lands were situated. It is 
clear from his evidence that he was 
given to understand by the plaintiff him- 
self that he had been living separately 
from Haji Umer for a number of years 
before his death. There is also abun- 
dant evidence to prove conclusively that 
the plaintiff and Haji Umer had indepen- 
dent business each on his own account, 
Haji ^Umer taking up fish and forest con- 
tracts and agricultural leases on his own 
account, maintaining a separate banking 
account of his own in which he had such 
a large sum of money as Ks. 30,000 and 
keeping separate accounts with diverse 
people in his own name and that the 
plaintiff took some small petty contracts 
on his own account, maintained separate 
accounts with Banias and lived more or 
less a poor life and at times worked as a 
hari. 

On the evidence we have no doubt that 
for a number of years the plaintiff had 
been excluded from the enjoyment of his 
ancestral lands. The plaintiff's case 
therefore both on the allegations as con- 
tained in para. 6 of the plaint as also on 
the further ground, assuming that it had 
been alleged that there was an express 
or implied agreement between the par- 
ties in respect of subsequent acquisitions 
must fail. We accordingly hold that the 
plaintiff has no claim whatsoever either 
to the cash of Bs. 30,000 or the other 
moveable property left by Haji Umer de- 
ceased or the lands purchased by him in 
bis own name or in the name of his son. 
The plaintiff's case in respect of all these 
properties therefore fails. With regard to 
the lands which were originally owned by 
Haji Mahomed and continued to be in the 
possession of Haji Umer up to his death, 
the case of the plaintiff stands on a dif- 
ferent footing. He and Haji Umer were 
oo-owners thereof and the defendants 
had to prove that the plaintiff had lost 
his rights therein by adverse posses- 
sion. Now. it is well settled that in 


order that possession of one co-owner 
may be adverse to the other, there must 
be on the part of the co-owner setting 
up adverse possession a disclaimer of the 
other’s right by an op^o and unequivo- 
cal assertion of a hostile title ; A. I 
B. 1928 Madras p. 652 ; mere entry of 
name in the revenue registers being in- 
sufficient : Than Oyaung v. Ma Lun 
Baw (3) and mere non-enjoymeot of the 
produce being equally insufficient : ML 
Dhaghari v. Mt. Ehatun (4) In the 
present case not only theie 'is no evi- 
dence of a disclaimer of the title of the 
plaintiff, but we have a clear ad- 
mission contained in Exs. 189 to 192 
suits filed by Haji Umer in the year 1904 
and 1912 that the plaintiff was a co- 
owner with him in certain survey num- 
bers which had been inherited by them 
and some of those surveylnumbers are the 
subject matter of the present suit. The 
present suit was filed in 1921. No ques- 
tion can therefore possibly arise that 
Haji *Umer had acquired an exclusive 
title to them by adverse possession. The 
plaintiff is therefore entitled to a share 
therein. 

The burden of proving his claim to 
items 4 to 6 was equally on the 
plaintiff and he has^failed to discharge it. 
S. 56, Bombay Land Revenue Code as 
amended by Act 6 of 1901 has placed 
fallow* forfeited lands disposed of (aj by 
sale on account of the defaulter, (b) by 
restoration to him of the said lands, (c) 
By grant to strangers, and (d) by re- 
servation as Government waste lands on 
the same level. The grant of fallow for- 
feited land to Haji Umer subsequent to 
1901 was, in the absence of any other 
circumstance, a grant to him personally, 
and this was the more so in the case of 
survey numbers granted to him on res- 
tricted tenure. In order to attract the 
applicability of S. 90, Trust Act, ft was 
incumbent on the plaintiff to allege and 
prove as a fact that Haji Umer by avail- 
ing himself of the position of a co-owner 
had gained an advantage in derogation 
of the rights of the plaintiff. If Haji 
Umer had intentionally allowed the 
survey numbers to be forfeited in order 
to obtain a grant from Government Jn 
his own name it would have been another 
matter. In that case, probably on the 


(3) A. I. B. 1928 Bang. 95. 

4) A, 1. B. 1922 Sind 177=16 B. L. B. 25. 
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strength of the^eoision in Deo Nandan 
Prasad v. Janki Singh (5) the plaintiff 
might have suooeeded in getting a share 
therein. Bat that is not the ease here. 
On the other han^i, if the plaintiff’s ease 
'waa that Haji Umer had, as a matter of 
fact, applied for grant of fallow forfeited 
survey numbers on behalf of himself and 
on behalf of his oosbarers it was in- 
cumbent on the plaintiff to place on 
TBGord sufficient materials to prove that 
case. All that we nave on the record are: 
(a) the ijazatnamaa granted by Govern- 
ment, (b) the kabuliata executed by Haji 
Umer in favour of Government, and (o) 
certain entries in the revenue records 
prior to 1914 which contain in the 
words "mukhyakhatedar.” 

Now, the ijazatnamas are clearly made 
out in the name of Ha]i Umer and do 
not help the plaintiff. The kabuliats 
^re on a printed form which a grantee 
is required to execute whether the 
^rant be made to him in his personal 
capacity or on behalf of himself and- 
othera The same form is required to be 
executed by a manager of a Hindu 
joint family in his capacity as such and 
a non-Hindu. It is for the protection of 
Government and purports to bind the 
grantee and his present and iuture co- 
occupants to pay Government assess- 
ment and to be bound by the terms of 
of the grant. No inference can there- 
fore be drawn one way or the other in 
consequence of the kabuliats having 
■been executed by Haji Umer that he 
obtained the grants on behalf of him- 
self and the plaintiff. The entries in 
the revenue registers showing the name 
of Haji Umer all appear in registers 
maintained by Government prior to 1914 
that is prior to the amendment of S. 
135, Bombay Land Revenue Code. In 
the new register kept after 1914, Haji 
Umer is shown as the sole khatedar. 
The tapedar has explained that the ex- 
pression "mukhya khatedar" was after 
that'date conhned to entries relating to 
lands possessed by members of a joint 
Hindu family and that in the case of 
non-Hindus the names of all the co- 
occupants in each survey number were 
maintained in the registers. The entries 
•exhibited by the plaintiff do not there- 
fore help him. 

The learned plead e r has stated that 

(5) A. I. R. 1916 P, C. 227 = H Oal. 573 =a 44 
I. A. 80 (P. 0.). 


the plaintiff was not in a position to 
adduce further evidence as the applioa-1 
tions alleged to have been made by Haji 
Umer are said to have been destroyed. 
But if the plaintiff has delayed in bring- 
ing his case to Court, he has to thank 
himself for this evidence not being forth- 
coming, Under the circumstanceSi we 
are afraid we cannot allow the plaintiff 
a share in any of the fallow forfeited 
lands which have been regranted subse- 
quent to 1901. The case of the plaintiff 
with regard to mohag and alluvial lands 
granted in lieu of eroded lands is still 
weaker. None of the co-owners had any 
right to mohag lands being granted to 
them. Assuming that certain mohag 
lands were granted to Haji Umer, they 
were granted to him in his own right 
and not in his right as co-owner of the 
lands possessed by him. It is also clear 
from the evidence that the katcha lands 
were held on a temporary lease and if 
such lands were eroded no presumption 
can arise that other lands which were 
granted on similar temporary leases 
were granted by Government to Haji 
Umer in lieu of the eroded lands The 
plaintiff's case therefore fails in respect 
of the property in suit except in respect 
of lands possessed by Haji Mahomed and 
lands fallow forfeited and regranting 
prior to 1901 and which have continued 
to remain in the possession of Haji 
Umer. 

We therefore vary the decree of the 
lower Court and pass a preliminary de- 
cree in favour of the plaintiff only in 
respect of those lands In view of the 
above finding, the parties have put in 
the following consent application show- 
ing what survey numbers have to be 
partitioned between the parties and 
there will be a decree accordingly : 

The following survey Nos. to be partitioned. 
All are In Dah Shahpur : S. Nos. 3, 4, 48, 
49, 50,90,94, 95 and 160," 

*'lf S. No. 35, Dah Shahpur, has been in the 
possession of Haji Umer and the defendants 
after him since the death of Haji Mahomed 
or if this B. No. was fallow forfeited and re- 
granted before 5th October 1901, and has 
been fn the like possession ever since, and 
still in possession of the defendants, this 
number also should be partitioned." 

"In addition to the above, the S. Nos. in 
suit in Dehs Kabjo Kbarijani and Savri are 
to be partitioned and no others." 

The plaintiff will also be entitled to 
mesne profits on his share in the above 
lands from the date of suit till parti- 
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(ioQ, but; he will have fco acoouab for the 
allowance which he haa received unde 
the order of this Court pending the dia- 
posal of this appeal from the other side. 

In the end Mr. Gopaldas has con- 
tended that as pending the appeal one 
of the sisters h^s died and as the plain- 
tiff is her sole legaf representative, he 
should also get her share. On the other 
hand^ Mr. Elphinston haa contended 
that a deed of gift was executed by the 
sister in favour of defendant 1, and that 
therefore the plaintiff has no claim to 
her share. We are afraid we cannot go 
into this question at this stage but we 
leave it open to the trial Court to ad- 
judicate upon these adverse claims on a 
proper application being made in that 
behalf. With regard to costs, we think 
that taking into consideration the fact 
that the plaintiff has succeeded only in 
a very small part of the claim put for- 
ward by him he should bear his own 
costs and in addition thereto bear half 
the costs of the other throughout 

M.N./rk. Decree modified, 
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Barlee, J. C. and Kalumal, A. J. C. 

Thakurdas and another — Appellants. 

V. 

Topandas and others — Respondents. 
First Appeal No. 17 of 1926, Decided 
on 29tK July 1929. 

^ (a) Tranifer of Property Act, S. 3 — At- 
Aettation of witneiiei — Writer of mortgage- 
deed and Sub-Regiftrar are atteiting wit- 
nesses— Tranifer of Property Act, S. 59. 

The writer of a mortgage-deed, who deposes 
that after he had writteu the document, the 
executant admitted the contents of the deed 
and signed it, and the Sub- Registrar who au- 
thenticates the mortgage-deed after the exe- 
•cutant has acknowledged his signature, are 
both, for the purpose of proviug a document 
attesting witnesses within the meaning 3. 3. 
A. I, R. 1921 Cal 208, ReU on. [P 218 G 1] 

(b) Hindu Law — Joint family businesB — 
fiusineSB started by Hindu manager is not 
.ancestral business — Use of minor’s share in 
'trade cannot make minor a partner. 

A business started by a Hindu manager of 
a coparcenary is not an ancestral •business in 
which his minor sons are interested, even If 
it be started out of ancestral funds. The 
trade must ha ancestral or at any rate it must 
be a trade iu which all the members of a 
joint family have interest; merely by using a 
minor's share in trade a father or other mana- 
.ger cannot make the minor a partner and lia- 
tble for trade debts: 3A Bom. 72, Bel, on. 

[P 219 0 1, 2] 
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Dipohand Chandamal for Appel- 
lants. 

Tolasing K. Advani and Ktmatrai 
Bhojraj — for Respondents. 

Judgment.— The plogntiff-appellants 
sued to recover Rs. 6,861-14-0, which 
they claimed was due to them from de- 
fendauts-respondents 1 and 2 on a mort- 
gage executed by defendant 1 for himself 
and his minor son defendant 2 in favour 
of Jhamandas defendant 9, the mort- 
gage having been legally transferred to 
them the plaintiffs by the original mort- 
gagee. 

Defendant 1 raised several pleas prin- 
cipally that the mortgage-deed had not 
been executed for the benefit of his 
family Defendant 2 who was repre- 
sented by the Nazir of the Court as guar- 
dian ad litem, pleaded that his father 
defendant 1 had no right to mortgage 
his share in the ancestral properties, 
that the money had been borrowed for 
hazardous speculations, and that the 
allege! debt was notan antecedent debt 
He pleaded ignorance of the mortgage. 

The principal issues with which we 
are now concerned were Nos. 5 and 0. 

The learned First Class Sub- Judge has 
held on issue 5 that it has not been proved 
that defendant 1 executed the mortgage in 
suit, and on issue 8 that the defendant 2 
is nob liable for the amount in suit. He 
has hold that defendant 1 is personally 
liable for the debt, and has made a. per- 
sonal decree against him for the amount 
claimed with costs and interest. 

In appeal the first question we have to 
decide is embodied in issue 5 of the lower 
Court and the question raised in this 
issue is whether the document in suit 
created a mortgage, that is to say, was it 
signed by defendant 1 and attested as re- 
quired by 8. 69, T. P. Act. 8. 59, T. P. 
Act, requires the attestation of two 
witnesses and the learned Sub-Judge 
following the Privy Council case of 
Shamu Patter v. Abdul Kadir (l), 
rightly decided that the attestation of a 
mortgage-deed within the meaaiag of the 
section must be made by the witnesses 
signing their names after seeing the ac- 
tual execution. 

In this case the evidence is that they 
signed without seeing the execution and 
accordingly he has held that the deed 
did nob aanunb to a mortgage. But, 
^(1) L1912J 3^ Mai. 6J7=ltt I. 0. 2j0=39 l.A. 

219 (P.C.). 



1929 


318 Sind TaAKUBDAd v- Topandas 


Biooe he deoicUd the point, the la.w has 
been changed by Acts 27 of 1926 and 10 
of 1927, which provide that "-attested ’* 
means and shall be deemed always to 
have meant attested by two or more wit- 
nesses each of wGom has seen the execu- 
tant sign or has received from him a per- 
sonal acknowledgement of his signature, 
but it shall not be necessary that more 
than one of the witnesses shall have 
been present at the same time. 

Thus it must be shown that there has 
been'attestation by two witnesses, and the 
mode of proof varies. Against an execu- 
tant nothing is required except his ad- 
mission. Against other parties one of 
the attesting witnesses must be called 
and examined unless (a) the document be 
registered and (b) execution not specid- 
cally claimed. This is the effect of S. 68, 
Evidence Act, as amended by Act 31 of 
1926, In other cases the execution can 
bo proved by any legal evidence. In the 
present case the document is registered, 
it purports to have been attested by two 
witnesses and there has been no spe- 
cidc denial of execution, so all that we 
have to sea is whether in the circum- 
stances of the case it is proved that To- 
pandas executed it and acknowleged his 
signature to the attesting witnesses. The 
evidence consists of the depositions of 
the writer and of one attesting witness 
Manghumal. The former has deposed 
that after he had written the document 
Topandas, defendant, admitted the con- 
tents and signed it, and that the attest- 
ing witnesses were called later. Man- 
ghumal says that he attested at the ins- 
tance of defendant 1. 

This appears to us to be sufficient. 
After so many years it cannot be expect- 
ed that Manghumal could remember the 
exact words used, but his impression 
was that Topandas asked him to attest 
his signature, and that amounted to a 
personal acknowledgement, especially as 
we know independently from the writer 
that it was his signature. Half the re- 
quirements of S. 59 are thus satisfied, and 
the other half are satisfied by the writer’s 
signature on the document: for though 
he signed as writer and not as a witness 
he was in fact a witness of the execution. 
This is the view taken by the Oaloutta 
High Court in Jagannath Khan v. Baj* 
rang Das (2). The Allahabad and Patna 
Courts have taken a di fferent view, but 

(^A. 1921 Oal. 208=48 Qal. 801. 


with respect we think that the Calcutta 
view is sound and equitable. In any case 
the document bears also the signature of 
the Sub- Registrar made at the time oi 
registration and this also satisfies the 
requirements of the present law, for ii 
the executant was the man who acknow- 
ledged the signature before him the 
Sub-Begistrar was an attesting witness 
On this point I think that the evidence 
of the executant himself is sufficient. He 
has deposed that he went before the Sub- 
Begistrar and there can be no doubt on 
the subject. It follows that it has been 
proved that the document was executed 
by defendant 1, and attested by at least 
three witnesses; and it is, therefore, a 
mortgage-deed. 

The only other question is whether 
the document binds the share uf defen- 
dant 2 who was at the time of executioi^ 
a minor and member of the family of de- 
fendant 1. On this point we have heard 
a very interesting legal argument, but 
before discussing the legal aspect of the 
case I must discover the facts. The 
father of Topandas (defendant 1} was a 
money lender, and Topandas went to 
Bokhara for trade and on his return after 
his father’s death started trading in 
grain. He suffered losses and borrowed 
money. It is proved by evidence both 
oral and documentary that be used to do* 
forward business but there is nothing to* 
show that this business amounted to 
gambling. It has frequently been ruled 
that forward ” transactions, though 
necessarily speculative, do not necessa- 
rily fall within the definition of gamb' 
ling and no authority is needed on this* 
point. It is also in evidence that ho- 
used to drink and play cards, but it has- 
not been proved that the debt in suit 
was contracted for drink or gambling of 
this sort. The questions of fact which 
have been debated at the Bar are whe- 
ther the grain business was ancestral and 
whether Topandas incurred the debt in 
suit to pay antecedent debts, or at any 
rate whether the lender Jhamandas made 
enquiries and was assured that tho 
money was required for the payment of> 
antecedent debts. 

The first question presents no diffi- 
culty. One witness only has said that 
the father of Topandas was a grain mer- 
chant, but it is clear from the rest of the 
evidence that Topandas started dealing 
in grain after his father's death, with 
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the money made by him abroad and the 
money left by his father. On the second 
point there is no reliable evidenoe. It 
was for the plaintiff the mortgagee's as- 
signee to prove that the money was 
wanted to pay debts, or at least that the 
lender made adequate enquiry and was 
satisfied that this was the borrower's 
object. He has merely proved that Topan- 
das was in debt. This is the opinion of 
th 9 learned Sub-Judge, and it has not 
been denied that he was in debt. But 
there is no clear evidence that any debts 
were actually paid off out of the mort- 
gage money and the learned Sub-Judge 
has not believed Jhamandas’s statement 
that he made enquiries. In this obvi- 
ously he was correct. There is nothing 
in the document about debt or enquiries; 
and since the only object of such enqui- 
ries is to safeguard the lender, the silence 
of the document seems to us to be con- 
clusive. Normally all that a lender is 
interested in, is the sufficiency of his 
security, and if Jhamandas made enqui- 
ries he must have done so ta satisfy him- 
self that Topaudas was justified in mort- 
gaging hiB son’s share of the family pro- 
perty If he had done so it is inconcei- 
vable that he would have neglected to 
see that the deed embodied a recital of 
the debts to be paid off. Moreover, con- 
sidering the nature of the business there 
is no probability that Topandas required 
the money to pay bis debts. The accounts 
that have been filed show that ho was 
obliged from time to time to pay earnest 
money to bind contracts in “futures"; in 
fact within 15 days of this loan he paid 
out Bst 6,600-0-0 to witness Taraohand, 
Bb. 600 0-0 on account of deposit and Bs. 
6,000-0-0 on account of deposit of vaida 
commodity. Naturally a man who deals 
in futures " will require ready money 
for his business, and it is at least as 
likely that he borrowed the Bs. 5,000-0-0 
in suit for the future business as to pay 
past debts; in fact it is more likely as we 
know that he used* the Bs. 6,600-0-0 men- 
tioned for his trade and we do not know 
that he paid any debts. 

On these facts the claim of the plain- 
tiff to a mortgage charge on the share of 
the minor coparcener .in the mortgaged 
property must fail. A business started 
by a Hindu manager of a coparcenery is 
not an ancestral business in which his 
minor sons are interested, even if it be 
started out of ancestral funds- It is 


stated by Dr. Gour (Hindu Code Edn 
1919 p. 675) that ^ 

“ it is only when the family as a whole or 
through any of its members continues an an- 
cestral trade out of its joint family fundi 
that it is subject to the law of the joint 
family necessarily aoooftimodated to that of 
partnerships." 

The trade must be ancestral or at any 
rate it must be a trade in which all the 
members of a joint family have entered: 
vide Baghunath v. Bank of Bombay (3), 
which is still an authority on this point 
and no authority has been cited for the 
startling proposition that, by using a 
minor’s share in trade, a father or other 
manager makes the minor a partner and 
liable for trade debts. 

It follows from this that the mouey 
borrowed for the purpose of the business 
started by Topandas was not money 
borrowed for a family purpose. To es- 
tablish the right of Topaudas to mort- 
gage his minor sons' share it was, there- 
fore, necessary for the plaintiff to prove 
that he used the money to pay his an- 
tecedent debts. This principle has been 
laid down in innumerable oases and I 
need only oite those of Sahu Bam- 
Chandra v. Bhupsing (4) and Brij Na- 
rain v. Mangal Prasadid). 

The appeal must, therefore, fail as 
against the minor defendant, in view of 
the findings that the loan was not for 
family necessity or to pay antecedent 
separate debts of the father. The only 
question that remains is what sort of 
decree should be made. Wo are asked 
on the one band to make a conditional 
decree under 0. 34, B. 6, against the 
father’s share and agaiust the son's 
share in the event of the proceeds of the 
sale of his share being insufficient and 
the authority of Kandasami v. Kappa 
Mooppan (6), is relied on The ground 
for this demand is that, though the son's 
share is not bound by the mortgage, be 
will be under a pious obligation bo pay 
the balauce of the mortgage debt qua 
debt unless it is illegal or immoral. In 
this case, however, though the defendant 
pleaded that the debt was of that nature, 
the lower Court has recorded no findings 

~W) [1910] 94 Bom. 72=2 1. C. ITS^riiBom". 

L. B. 255. 

(4) A. I. R. 1917 P. 0. 61=39 All. 437=44 

I. A. 126 (P.O.). 

(6) A. 1. R. 1924 P. C. 50=46 All 95=51 I.A’ 

129 (P.O.). 

(G) [1920] 43 Mad, 421=38 M. L. J. 203=11 

M. L, W. 221=55 I. G. 320=(1920) M.W.. 

N. 181. 
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on the point, think it best to leave 
this quostioQ to be decided when it arises 
in execution rather than to remand the 
ease which is an old one. 

0*'der. — In vie^ of these findings the 
decree of the lower Court is modified. 
Plaintiffs are given the usual prelimi- 
nary mortgage decree against deCendaub 
1 B interest in the property with costa. 
No order as to minor's costs of this 
appeal. 

V.3,/r.k. Order accordingly. 
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Rupchand and Barlbe, a. J. Cs. 

Santda^ Oolindram — Appellants. 

V. 

Secy, of State — Respondent - 

First Appeal No. 150 of 1925, De- 
cided on 14 th May 1929. 

Railway! Act, S. 57— S. 57 modifiei the 
' rule that carrier mutt itop goods on notice by 
consignor — Railway Company acting under 
S. 57— Contract Act, S. 99 has no effect— 
Railway failing to observe both Contract 
Act. S. 99 and Railways Act, S. 57 — De- 
**"*^•8® cannot be claimed from consignee. 

The rule that upon a consignor informing a 
carrier that he is an unpaid vendor and re- 
questing him to stop the goods in transit, 
the latter is bound to do so, is modified by 
S. 57, which gives to the railway administra- 
tion the right to ignore the notice and to 
make delivery to the consignee of goods, A 
railway administration may accept notice 
from the oonslgnor of goods to stop the goods 
delivered in transit, or it may aot under 8. 57, 
in which case there is no stoppage in transit 
as defined in the Contract Aot, 8. 99. But if 
the railway administration fails to act under 
the provisions of the Contract Aot in giving 
effect to the notice of stoppage in transit and 
likewise fail to act under the special provi- 
sions of 8. 57, they will have to take the con- 
sequences upon themselves and are not en- 
titled to claim any demurrage from the con- 
signee: Ex parte Qoldtng^ 13 Ch. D. 620 ; T%g- 

^^7 and A. I. R. 
1916 P. C. 7, Ref. [p 222 C 1] 

Srikisendas H. Lula—ioi Appellants. 

T, O. Elphinston — for Respondent. 
Rupchand, A. J. C.— The faots of 
this'oase are hardly in dispute. A waggon 
load of tooria seed was despatched from 
Jhandialla railway station to the plain- 
tiffs at Karachi. The railway receipt 
which is dated Ist March 1923, wag 
made out in the name of the plaintiffs 
both as the oonsignor and the consignee 
of the goods, and the railway receipt 
forwarded to them by one oL their ser- 


vants. On or about 6th March, one 
Jwalamal Nathumal of Jhandialla 
claiming to be an unpaid vendor of the 
goods requested the Station Master 
Jhandialla to stop the goods in transit. 
He claimed to be the person who had 
actually handed over the goods to the 
Station Master for despatch. There- 
upon the Station Master, Jhandialla, sent 
the following telegram to the District 
Traffic Superintendent, Karachi : 

“ Detain delivery of 174 bags tooria R. R. 
No. 70665 of lat March 1923 as desired by 
Jawalamal who tendered forwarding note in 
favour of Seth Gobindram Santram the 
sender and consignee : Station Master." 

The reply sent by the Distrio Traffic 
Superintendent, Karachi, has not been ex- 
hibited, but its purport appears suffioi- 
encly from the letter sent by him to the 
plaintiff on 20bh March, bo which 1 shall 
presently refer. On 16th March, the 
waggon arrived at Karachi, but it was 
nob put along side the plinth of the 
plaintiffs for the purpose of being un- 
loaded. In answer to the plaintiffs' 
letter protesting against non-delivery of 
the goods, the District Traffic Superin- 
tendent wrote a letter dated 20bh March, 
which is as follows : 

“ I beg to inform you that it 

IS admitted that the invoice and railway 
receipt showed your client as consignors and 
consignee Santdas Gobindram, bub the fact 
still remains that the goods were tendered at 
Jhandialla for despatch by entirely a differ- 
ent party Jwalamal Nathumal who had also 
presented the forwarding note. The railway 
la therefore quite juabifled lu withholding 
delivery of the goods la transit under the in- 
structions of the said party since he declared 
that he is an unpaid vendor. In this con- 
nexion 1 would like to draw your attontion 
to S. 57, Railways Aot,9 of 1890. 1 have, how- 
ever, served the seller (unpaid vendor) with 
a registered notice to produce a Oourt's certi- 
ficate or injunctions in support of the deten- 
tion of goods and stoppage of delivery bo the 
invoiced consignee within 15 days. Until the 
expiry of the period preactibed in my notice, 
I regret, 1 cannot allow delivery to your 
client. In case the seller (unpaid vendor) 
fails to comply with the notice served on 
him, 1 will issue instructions for delivery be- 
ing made to your client on the distinct under- 
standing that all charges inoluding demur- 
rage, wharfage eto. due to the railway will be 
recovered at the time of delivery of goods. 
In this connexion I draw your attention to 
Sa. 55 and 66, Railways Aot. 'As regards de- 
terioration, damage eto. to goods, 1 lelteiate 
that the railway is under no oiroumstanoes 
responsible for the same, since the delivery 
has been withheld under the instruotlons of 
the seller of the goods who is an unpaid 
vendor-'* 
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As the result of a subsequent interview 
by the plaintiffs’ pleader with the Dis- 
trict Traffic Superintendent, the plaintiffs 
took delivery of the goods on 24th March 
under protest and on payment of Bs. 406 
as demurrage which was said to have 
accrued between 16th and 24th March. 

Thereafter the plaintiffs instituted 
this suit for recovery of (a) Bs. 406-2-0 
paid as demurrage ; (b) Bs 233-5-9 said 
to be loss due to short weight, and (c) 
Bs. 220-11-0 said to be loss due to de- 
preciation of goods during the period 
of detention Tj^e learned trial Judge 
dismissed the suit. 

Several interesting questions of law 
have been argued on both sides. But 
the question appears to me to be one of 
fact pure and simple. 

Taking the case of the defendant at 
its best, I am prepared to assume that 
Jawalamal was an unpaid vendor, that 
he had exercised the right of stoppage 
in transitu and had given notice to the 
defendant in that behalf, The question 
arises whether the railway administra- 
tion accepted such notice as valid and 
acted upon it, 

If they had done so, their obligation 
to deliver the goods to the consignee 
under the railway receipt was at an 
end. They were in that case bound to 
deliver the goods according to the direc- 
tions of the unpaid vendor. In that case 
it would' have been equally within their 
province to claim a lien on the goods 
for demurrage and for wharfage as the 
case may be accruing due from the date 
of the goods having been stopped in 
transitu up to the date on which the 
unpaid vendor made arrangements to 
take delivery of the goods from the rail- 
way : Booth Steamship Co, v. Cargo 
Plot Iron Co. (l). 

In the present case, the claim of the 
railway administration would have been 
for demurrage, and not for wharfage, 
that is to say, claim for compensation 
for undue detention of the waggon, trea- 
ting it as a profit-earning chattel ; G. W. 
By, Co. V. Phillips (2) But the rail- 
way administration were doubtful about 
the rights, if any, of Jwalamal Nathu- 
mal over the goods and were evidently 
not prepared to accept the risk of trea- 
ting him as an unpaid vendor. Before 

(1) [1926] 2 E. B. 570. 

(2) [1908] A. 0. 101=77 L. J. K. B. 806=24 
T. L. R. 293=98 L. T- 319. 


they had received any protest from the* 
plaintiffs, they wrote su/ motu to Jawa- 
lamal that they shall not do anything 
more than detain delivery for 15 days 
so as to enable him to obtain an order 
from a competent Cqprt requiring the 
railway administration to withhold 
delivery. 

This was a half-hearted measure. It 
was neither here nor there. At the ex- 
piry of 16 days the railway administra^ 
tion removed the interim embargo they 
had placed on the goods and gave deli- 
very to the plaintiffs on the strength 
of the original contract of carriage evi- 
denced by the railway receipt, and not 
in pursuance of any subsequent direc- 
tions given to them by the unpaid vendor 
to deliver the goods to the plaintiffs as 
his agent. The result is that on the 
one hand they recognized their con- 
tractual liability to deliver the goods 
to the plaintiffs, on the other, they levied' 
from them demurrage when not only 
the plaintiffs were in no way to blam& 
for the undue detention of the waggon, 
but, were clamouring for delivery. 

The learned counsel for the defendant 
has been unable to quote any precedent 
where a carrier has been able to claim 
demurrage resulting from his own fault 
in failing to give effect to a notice of 
stoppage of goods in transitu and requir- 
ing the alleged unpaid vendor to obtain 
an order from the Court in the mean- 
time detaining the goods only tempora- 
rily. 

It has been faintly suggested that the^ 
railway administration were kind to the 
plaintiffs in giving them delivery of the 
goods. We are, however, not concerned 
with the underlying motive of the rail- 
way administration but with the ques- 
tion whether ~ their action was jnstified 
in law, and if not, what was its effect on 
the legal rights of the parties to the ac- 
tion. The procedure adopted by the rail- 
way administration in this case appears 
tome to be unwarranted by any princi- 
ple of law. 

Two plain courses were open tu the 
D. T. S. when he received the notice of 
Jwalamal to stop the goods in transitu 
assuming that his request amounted to a 
valid notice. If he thought he was 
bound by it, he should have given effect 
toait unconditionally, and should not have 
ordered an ad interim detention of the 
goods. If, on the other hand, ha had any 
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doubts as to its^alidity he shoald have 
acted under the pro^ieious of S. 67, Bail- 
ways Actj whioh reads as follows: 

"Where any animalfl, goods or sale prooeade 
in the poiaeBsion of a railway admlniibration 
are olaimed by two oi more persona, or the 
tieket or receipt given for the animals or goods 
is nob lorbbooming, she railway administra- 
tion may withhold delivery of the animals, 
goods or fiiale proeeeda until the person en- 
titled in its opinion to reoeive them has given 
an indemnity, to the satisfaction of the rail- 
way administration against the claims of any 
-other person with respect to the animals, 
^oods or sale proceeds." 

This seotion has been enacted bo meet 
doubtful cases like the present. If the 
D T. S had acted under this section and 
there was delay on the part of the pUin- 
tiffa in i^ivinq the required indemnity 
oadit qudstio they would have been liable 
for the undue detention of the goods If, 
on the other hand, they had furnished the 
required indemuity, no demurrage would 
have occurred As the railway adminis- 
tration failed to act under the provisions 
of the Contract Act in giving oUeot bo 
the notice of stoppage in transitu and 
likewise failed to a:3t under the special 
provisions of S. 67, Railways Act, they 
have bo thank themselves for the con- 
sequences I hold that the plaintiffs are 
entitled to refund of Bs. 406 0-0. 

In order bo establish their claim in 
respect of the other two items the plain- 
tiffs had to prove that the loss was due 
to detention of the goods between 16bh 
and 29rd March. This they have failed to 
do. There is no question of the contents 
having been removed during this period. 
The shortage in weight is due bo driage 
of tooria and this may equally have oc- 
ourred during the first fortnight 

There is no evidence to prove that there 
was any deterioration of goods due to 
sweating or due to the goods being kept 
olosed in the waggon. There is also no 
evidence to show in what condition the 
tooria was when loaded. Even the per- 
son who analysed the goods after deli- 
very has nob been called The plaintiff's 
claim in respeob of both these items 
therefore fails. 

For these reasons I would pass a decree 
in favour of the plaintiffs for Rs. 406-0-0 
with interest at sij per cent per anuuni 
from date of suit to paymaut with costs 
on that amount throughout, and dismiss 
the plaintiff’s claim in respect of the re- 
maining two items with costs thereon 
throughout. 


Bar lee, A, J. C. — The appellants a 
Karaohi firm, sued the defendants as re- 
presenting the N. W. B. Administra- 
tion, to recover money whioh they had 
been required to pay as wharfage, and 
also oompeasation for damage done to 
their goods, oonsiguai by them, it was 
alleged, by rail from the Punjab to 
Karachi in 1924. The defence was that 
the plaintiff had not been the cosignor 
but that the goods had been consigned 
by one Iwalasingh and that they had 
been delayed in transit because Jwala- 
singh had instructed the Station Master of 
Jhandialla Station, the despatching 
station, bo withhold delivery on the 
ground that he was an unpaid vendor. 

The principal issues framed in the trial 
Court were these. (1) Who were the 
consignors of the goods in question? (2) 
Did Jwalamal instruct the defendaut to 
withhold delivery? (3) If so, was the 
defendant justified in doing so? (4) Was 
the defendant entitled to claim demur- 
rage? (actually the claim was for whar- 
fage or rent for the use of the truck) (6) 
Did the goods deteriorate*^ 

The learned trial Judge held that 
Jwalamal was the^oonsignor, that he in- 
structed the defendant bo withhold deli- 
very, and that the, defendants was justi- 
fied in doing so. In consequence he de- 
cided that nothing was due to the plain- 
tiff. 

These findings are attached in the peti- 
tion of appeal where the principal con- 
tentions are (l) that since the railway 
receipt shows the plaintiff both as con- 
signor and consignee the learned Judge 
erred in holding that the man who 
merely arranged for the despatch was 
the consignor , (2) that the notice 
given bo the defendant by Jwalamal was 
iDBufficienb in law to justify the stoppage 
of the goods Mr. Elphinston's reply on 
the first point is that the case is analo- 
gous bo that of ex parte Golding (3), 
G. D. & Co sold goods to K who resold 
to T. Q. D. & Go. shipped the goods in 
the name of T as consignor and con- 
signee On-K's failure G. D A Go. were 
allowed the right of stoppage in trausit. 
Apart altogether from authority it is 
clear on the evidence that the name 
writ ban in the oonsignmeat note as that 
of the consignor is not necessarily that 
of the actual oonsiguor and the Statiou 

(3) LI900j 13 ah. D. 698=48 W. R. 401:=42 
L. T. 370. 



1928 Sahtdis V. Bbot. of jtoATB (Birlee, A. J. 0.) Sind 238 


Master in khie oasa was insbified in re- 
garding Jwalaaingh as the eonsignor. 

The other point, too, has no sabatanoe. 
It is true that a consignor, to justify his 
aotion, has to prove that his oonsignee 
is insolvent or about to become insolvent. 
Bat we are not oonsidering not what 
gives a right of stoppage, bnt what is a 
sufficient notice, and it has been held in 
an English case that on a oonsignor in- 
forming the carrier that he is an unpaid 
vendor and requesting him to stop the 
goods in transit, the latter is bound to 
^0 so: TtprsM case (4). Whether in India 
he Is bound to obey or not will be con- 
sidered later. It seems to me to be the 
^question on the answer to which the 
decision of this case depends, and I need 
only say here, in answer to the argu- 
ment now under consideration, that at 
Least a carrier is entitled to obey such a 
notice 

But the grounds of appeal set out in 
the appeal memo are not the grounds 
which have been taken in Court. The 
case for the plaintiff as now put forward 
is this 

“Jwala Singh conaigned the gooda to the 
iplaintifl, who booame the owner, na soon as 
the carrier received poaaeeiioD, and on receiv- 
ing the railway receipt became entitled to 
take delivery, on payment of any rate, termi- 
aal or other charge due from him (S. 55 
I. R. A"). 

He was always ready to take posses- 
sion, and the delay which occurred was 
not caused by him. lu oonsequeace the 
wharfage charged for dotentiou of the 
waggon was not due from him, and 
should not have been recovered from 
him. 

This argument seetns to me to be un- 
answerable. The delay was due to the 
action of the consignor, and to justify 
the reooveiy of the charges from the 
plaintiff, the defendant has to show 
either that he was entitled to recover 
from the plaiutiS money due from the 
eousignor under the terms of the con- 
tract of carriage, or that he is juatihed 
in retaining the money recovered under 
a fresh oontract. No attempt has been 
made to establish that the plaintiff was 
agent of the consignor, and I need not 
go into this. The rights of a holder of 
the railway reoeipt are clearly defined 
by their Lordships of the Privy Gonnoil 

(4) [1863] 32 L. J. Adm. 97-11 W. B. 538=9 
Jar. (n.a.) 961=^8 L, T. 117. 


in Bamdas v. Amarohand Jb Co, (5), So 
the defendant has to slow that the 
plaintiff’s rights as consignee were at 
an end and that he received the goods 
under a fresh contract. 

Tue defendant's oase,sf I have under- 
stood it correctly, is briefly that the 
right of the plaintiff to take delivery was 
divested by the stoppage in transit. 
The stoppage was effeoted by the notice 
given by the consignor, and thereafter 
the defendant, as carrier, held the goods 
on behalf of the consignor The plain- 
tiff was in the position of an owner 
whose goods had been lawfully bailed, 
and he was not entitled to recover them 
until he paid the bailee's charges. 
Having paid them, and having received 
the goods in consideration of that pay- 
ment, he is not entitled to recover thorn. 

The objection to this argument is that 
the District Traffic Ruprintendent never 
in fact recognised the consignor's right 
to stop the goods in transit A letter 
addressed by him to the plaintiff is on 
record and it shows that he had refused 
to recognize the oousignor's notice as 
effecting a stoppage in transit, and 
giving him a right to delivery Ha 
wrote that he had given him notice to 
produce a Court’s certificate or injunction 
in support of the detention and promised 
delivery to the consignee in the event of 
the consignor failing to oomply with 
that notice. He invited attention to 
S. 57, Railways Aot, which provides 
that. 

"^here any nnimila, goods or , , . in bhe 
poBBBBiion of a railway adminLatration are 
olaimed by two or more parBouB . . . the 
railway administcabloa may withhold deli- 
very , . . until the poraon entitled in ibe 
opinion to receive them has glvou an indem- 
nity against the olaims of any other paraon." 

Clearly he was acting under this sec- 
tion. 

The questioB then is what was the 
effect of this procedure, that is to say, 
how far, if at all, the rights of the con- 
signor and consignee were affected by it. 
The learned counsel for the defendant 
has roliel on the Tigress case (4) which 
decides that the right to stop goods in 
transit 

"maaoB nob only the right to oounbeemand 
delivery to the vendee but to order delivery to 
the vendor." 

If this is the law wbioh applies to 
Indian Railway Adminisbratioog, the 

(5) A. I, B, 1910 P.O. 7aio Bom, 690^13 I, 
A. 164 (P.G.). 
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plaintiff’s right was divested by the 
Dotioe. and tl\e District Traffic Superin- 
tendent oould do nothing to prevent the 
result. But with respect I venture the 
opinion that this rule is modiffed by 
S 57, Bailwayi Act, which gave the 
District Traffic Superintendent the right 
to ignore the notice and to make delivery 
to the plaintiff- Whenever there are 
two persons who olaiin delivery, a rail- 
way administration has a right to use 
this section, and to decide between them 
which is in its opinion "entitled to pos- 
session ” This seems to me to be quite 
inconsistent with the rule in the 
Tigress case (4) which gives a carrier no 
choice in the matter but makes him a 
bailee for the consignor. To put the 
matter quite shortly, it cannot be sup- 
posed that the legislature has given rail- 
way administrations leave to hand over 
goods to persons who have no right to 
take delivery, and it follows that the 
section by implication modifies the rule 
in the Tigress case (4). A railway admi* 
nistration may accept notice, in which 
case the consignee’s rights are divested, 
or it may act under S. 57, in which case 
there is no stoppage in transit as defined 
in the Contract Act, and the consignee’s 
right is kept in abeyance I would only 
add that the provisions in the section 
about indemnity does not seem to affect 
this view. It is one thing to say that 
an administration may be liable for 
damages to a consignor who proves that 
he has suffered damage, and another 
thing to say that the mere disobedience 
of his orders gives him a right to 
damages. 

For these reasons I agree with my 
learned brother that the plaintiff-appel- 
lant must be allowed to recover the whar- 
fage paid by him. He had a right to 
delivery, and that right was not divested 
by the consignor’s notice. It must be 
assumed, therefore, that delivery was 
made under the contract of carriage, and 
he was not liable to pay anything for 
the delay either on his own account or 
on account of the consignor. I agree 
with the order proposed by my learned 
brother. 

v.s./r.k. Order accordingly. 
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Barlee, J. C., and Kalumal, a. J. 

Mahomed Azim Md, Ibrahim — AppeU 
lants. 

V. 

Dist, Local Board and others — Respon- 
dents. 

Misc. Appeal No. 22 of 1929, Decided 
on 26th July 1929. 

Bombay Local Boards Act, S. 27— Illegal' 
election — Chairman and Vice-Chairman t9 
continue to perform duty till new Board 
begin! to function— Balance of convenience 
is on the tide of granting injunction and 
ihould not, therefore, be refuied. 

Where it is clear that if the new Board is- 
not legally constituted its acts will be ultras 
vires and that if it be restrained from func- 
tioning, the duties of the Board oannot bo 
carried on at all, the Chairman and Vice- 
Ohairman of the old Board should continue 
to perform their routine duties until the new 
Board begins to function, and in such a case' 
the balance of convenience is on the side of 
a person who has brought a suit for a dec- 
laration that the election to the Board le- 
illegal and for an injunction to prevent tho 
Board functioning, temporary injunction 
should, therefora, be granted. [P 225 C 1] 

Fatehchand Assudamal — for Appel- 
lants. 

Tejmal Hassamal — for Respondents. 
Judgment. — A suit has been filed by 
one Mahomed Azim in the Court of tho* 
Ist' Class Sub-Judge of^ Hyderabad 
against the District Local Board, Nawab' 
shah, and others apparently for a dec- 
laration that the election to the School 
Board of Nawabshah District was ille- 
gal and for an injunction to prevent the 
Board functioning. A temporary injunc- 
tion was sought by the plaintiff and was* 
given by the Court. But on the ques- 
tion of injunction being beard inter par- 
tes, the learned Ist Glass Sub-Judge dis- 
charged it. His reason was that thougb> 
he felt doubtful whether the old School' 
Board could legally continue, he waS' 
afraid that the injunction would ' para- 
lyse in toto the machinery of the School 
Board,” a result seriously detrimental! 
to the interest of education and out oi 
all proportion to the abstract senti- 
mental satisfaction to the plaintiff of 
having worsted his adversaries so far. 

The ground on which the plaintiff- 
claimed that the election had been in- 
valid was that, though he personally ob- 
tained more votes than the candidate' 
below him, that candidate had been 
declared elected member because be was* 
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a Hindu. Now there is a rule that of 
the elected general members two must be 
Hindus, therefore, the first two Hindus 
on the list had to be declared elected 
whether they obtained more votes than 
the plaintiff or not. But what he al- 
leges is that the third Hindu who had 
no special rights was declared elected 
though he had received a fewer votes 
than ^himself. 

It appears, then, that what the plain- 
tiff has complained of, is not that the 
election was illegal but that he himself 
is being refused admission to the Board 
though he was duly elected. But the 
result is the same because presumably if 
a candidate who is nob elected is appoin- 
ted to the Board, the Board will not be 
legally constituted as required by the 
Act, and its proceedings will be invalid. 

Naturally the learned 1st Glass Sub- 
Jucfge has not given any finding on the 
main question as to whether the plain- 
tiff was entitled to be appointed on the 
Board and obviously we cannot give 
opinion on the merits without prejudic- 
ing the case. The only question is whe- 
ther the balance of convenience lies in 
maintaining the injunction, or rather 
ra-issuing the temporary injunction or 
in refusing to do so. And in considering 
this matter, we have to consider what 
will be the probable result of either 
course of action. It is clear that if the 
new Board is not legally constituted its 
acts will be ultra vires. On the other 
hand if it be restrained from functioning, 
the duties of a Board cannot be carried 
on at all, for the old Board cannot func- 
tion without running the same risk. 
But we find out though the duties can- 
not be performed by the old School 
Board, the Chairman and the Vice-Chair- 
man of the old Board can continue to 
perform their routine duties until the 
new School Board begins to function. 
By Government Resolution No. 2534 
dated 12th April published in the Bom- 
bay Government Gazette Part 1 of 19th 
April 1920, p. 714 a rule has been made 
under S. 27 of the Act which provides 
as follows ; 

" The term of offloa of tha Chairman sad 
Vic 0 -Chairmiin shall be co-exfcensive with 
that of the Sohool Board; provided that, if 
either of them Tealgne his office or ceasee to 
be a member of the Sohool Board a fresh elec- 
tion to an up the vacancy shall be held, and 
provided further that, on tha expiry of the 
term of offloa of a School Board, the Chair- 
man and Vioe-Ohairman shall continue to 
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perform the current administrative duties of 
their offices until such timq^s a new Chair- 
man and Vice-Chairman shall have been 
duly elected and bavc taken charge of their 
duties." 

We find then that though the old 
Sohool Board will not he able to function 
their work, will not be paralysed, as 
supposed by the learned Ist Class Sub- 
Judge inasmuch as the Ghairmau and 
Vice-Chairman will be able to carry on 
the current duties of their office until 
such time as they hand over charge to 
the Chairman and Vice Chairman who 
are to be elected of the new Board when 
they are elected. 

The balance of convenience is then on 
the side of the plaintiff or rather on the 
side of granting an injunction for in 
this we do not consider the plaintiff but 
the public benefit. We, therefoie, re- 
verse the order of the lower Couit and 
direct that a temporary injunction should 
issue to ha maintained until the case is 
decided. At the same time we suggest to 
the learned Sub-Judge, he should expe- 
dite the final disposal of the litigation 
to the best of his abilities so that the 
dead-look may be removed as soon as 
possible. Costs of this application to 
be coats in the cause. 

V.S./r.k. O rder reversed. 
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Barlee, J. C., and Kalumal, A. J. C. 
Lilaram — Appellant . 

V. 

Tikamdas and others — Bespondenta. 
Miso. Appeals Nos. 26 and 27 of 1925^ 
Decided on 25th July 1929. 

(a) Civil P. C., O. 22, Rr, 2 and 4^Word 
"■urvive" in O. 22, R. 2, ii used in iti ordi- 
nary lenie of outliving. 

It cannot be said that the word "survive" 
ill O. 22, R. 9, ia used In the teohnioal sense 
and that it is meant to apply only to such 
legal representative! aa have acquired the 
rights of the deceased by survivorship such aa 
trustees and executors and not by inheritance. 
The word ia aaed simply in ita ordinary aense 
of outliving. Thua if during the pendency of 
the appeal one of the parties to it dies bat all 
hia nearer heirs are already on the record it 
is not necGBaary to apply under O. 29, R. 4, to 
join tha legal representatives of the deceased 
as parties, but the Oouit need only make an 
entry under O. 99, R. 9 ; A. /. R. 1929 Mad, 
152; A. I. R, 1925 Rang. 95; A. I. R.'1926 Lah. 
GOT, RbI. on.; A. I. R. 1925 Pat, 123, A, I. R. 
1926 Lah. 37. not Foil. [P 226 0 1] 

(b) Civil P.C., O. 22, R. 9 — Order of abate- 
ment is appealable. 

An order of abatement must nocossarily be 
followed by a decree and even if no deoreo be 
drawn np through the fault of the Cnurt. Huch 
order is appealable . [P 226 C 2, P 227 C ll 
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(c) InlerprelaKon of Statulei — Court. 

It ia not the fuiiotion of a Court to speculate 
as to the meaning of the legislature but to 
determine the meaning of words uaed. Courts’ 
duty is not to examine the law to see whether 
it is equitable oi not but to interpret it giving 
^he words their natiAal meaning even though 
the interpretation baaed on reocginzed prin- 
ciples leads Co inequitable results, [P 22G C 2] 

Tahtlram Mamram — for Appellant. 

Tolasinif E. Advaiit’-lor Respondent. 

Judgment.— The respondent Tikam- 
idas filed a suit for partnership accounts 
against the appellant and his father and 
brothers. The Joint Judge Siiikarpur 
made a preliminary decree and Lilaram 
appealed against it, and again against 
the final decree But while the appeals 
were pending his father died, and the 
Joint Judge passed an order directing 
the appeals to abate because the appel- 
lant had not applied within 3 months 
to have the legal representatives of his 
deceased father put on the record In fact 
the legal representatives were already on 
the record as there were no nearer heirs 
than the appellant and his brothers who 
had been co-defendants in the suit. The 
question then ia whether in such circum- 
stances it is necessary for the plaintiCf 
or an appellant to make an application 
under R. 4, 0. 22 to join as parties, per- 
sons who are already on the record or 
whether it is the duty of the Court under 
R. 2 to make an entry to the effect that 
the right to defend survives to the sur- 
viving defendant or respondents alone. 
The answer to this question depends on 
the meaning of the word “survive" as 
used in B. 2. It is urged on the one hand 
by Mr Tolasing that it is hero used in 
the technical sense, and that E. 2 is 
meant to apply only to such legal repre- 
sentatives as have acquired the rights of 
the deceased by survivorship such as 
trustees and executors, and not by 
inheritance ; and on the other hand 
Mr. Tahilram contends that the word 
must be used in its ordinary sense of out- 
living. We think that this latter view 
is the correct one, firstly because the 
Drdinary rule of interpretation obliges 
us to give the word the same meaning in 
B 2 as in Rr. 1, 3 and 4, and in these 
rules obviously it is not used as a term 
of art ; and secondly because of the word- 
ing of B. 4 itself. It directs the Court 
to cause a person to be put oq the record, 
and it is not possible for the Court to 
obey, if that person be already on the 
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record. Admittedly all that a Court can 
do is to make a note against his name as 
provided by R, 2. I would add that the 
legislature is not likely to have framed 
the rules iu this way, bad it intended 
that a formal application must be made 
on the death of any party, were it not 
that such an argument and all a priori 
arguments of a like nature are in my 
opinion illegitimate. It is not the func-i 
tion of a Court to speculate as to the! 
meaning of the legislature but to deter-' 
mine the meaning of the words used. 

This appears to be the first time that 
this question has come before this Court 
directly, but there are several rulings of 
other High Courts on the subject and 
they differ. The view which we have 
adopted agrees with that of the Madras 
and Rangoon Courts and with the latest 
Lahore rulings. : see Achutan Nair* v. 
Mana^lkraman (1), Maung Po v. Mfi 
Shwe Ma (2), GopaLdas v. Mulchand (3). 
On the other aide is the Patna Court ; 
Lilo Sonar v. Jhagru Sahu (4), but the 
most interesting case is that of Gur~ 
dittamal v. Mahomed Khan (5), as in 
it alone have we been able to find any 
reasoned decision. The ratio decidendi 
was that legislature evidently intended 
to allow a legal representative to file a 
fresh pleading on being joined and that 
unless he is joined under R. 4 (l) he can 
have no right to do so under R. 4 (2). 
This may be correct, and it is possible 
that a defendant may be seriously pre- 
judiced if on succeeding to the rights and 
liabilities of another he be not allowed 
to plead afresh. But with respect we 
consider that that is all beside the point. 
It is not our duty to examine the law' 
with a view to seeing whether it is; 
equitable or not. All that wo have jur-j 
isdiotion to do is to interpret it, and the! 
fact that our interpretation may lead to| 
inequitable results cannot justify us! 
from departing from recognized prinoi-l 
pies and ignoring the natural meaning of 
words.It has been contended that no appeal 
lies to this Court, as the appellant had 
a remedy under 0. 22, B. 9, which per- 
mits an application to the original Court 
in which a suit cr appeal has abated to 
set aside the abatement. Mr. Tahilram 
r eplies tha t his gpplioation u nder R^ 2 

(1) A. I. B. 1929 Mad. 152^51 Mad. 847. 

f2) A. I. R. 1925 Rang. 95=2 Rang. 445. 

(3) A. I. R. 1926 Lah. 607-=7 Lah. 899. 

(4) A. I. R. 1925 Fab. 128=8 Pab. 859. 

(5) A. I. R. 1926 Lah. 87. 


Ltlafam V. Tikamdas 
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nhlt be ooQsidered to have been an ap 
plication under B 9 since at: the time, 
the time limit had been extended and he 
quotes A. I. 22. 1921 Lahore 424. This 
appears to be correct : but there is ano- 
ther answer to the respondent's objec- 
bion and that is that the order of abate* 
ment must necessarily have bean followed 
by a decree and every decree is appeal- 
able. |In fact it appears that no decree 
was drawn up, but that is the fault of 
the Court and the parties must not be 
prejudiced by the mistake of a Court. For 
these reasons we allow the appeals, and 
remand the oases for trial on the merits 
according to law. 

F.N./R.K. Appeals allowed. 

A. I. R. 1929 Sind 227 

Aston, A. J. C. 

Asiatic Petroleum Go, {India)^ Ltd . — 
Plaintiffs. 

V. 

llafiz Azeeziideen Si Son and another — 
Defendants. 

Suit No. 663 of 1927, Decided 4on 5th 
April 1929. 

(a) Civil P. C., S. 20 — Suit on contract-* 
Court where agreement ia accepted kai 
jurisdiction. 

la suits on ooatracts tha makiag of the 
ooabraat la part of the oauao of action. The 
Courts withiu whose juriadictiou the agroe- 
meuts in suit are aaoeptod have juriadiotion. 

[P 328 G 2] 

(b) Civil P. C., S. 20 — Parties cannot con- 
fer jurisdiction by agreement on Court when 
it does not possess it. 

A olauae in agreements which provided 
that all legal prooeedings instituted by the 
company or the agent in connexion with or 
arising from tha terms and conditions of the 
agreement wore to be tried by the proper 
Courts in the place where the head-quarters of 
the company were situated would 'Uot confer 
any junsdiotion on a Court which had no 
jnrisdiotion. [P 229 C 2] 

(c) Civil P, C., S. 20— Defendant agent 
<of plaintiff to sell goods at M agreeing to 
make payments, be accountable and to re- 
port stock at Karachi and also agreeing to 
sue and be sued in Karachi Court! — All 
clauses read together conferred jurisdiction 
on Karachi Courts. 

Defendant was the plainbifl's agent for the 
sale of the plaintiffs' goods in tha district of 
Meerut. He had to remit sale prooeeds to 
Karachi, to render accurate and suffloient ac- 
count of sales of goods every month and to 
•submit bo the plaintiff at the end of eaoh 
month an aoourate report of stocks of goods 
belonging to the plaintiff. This agreement 
further spacifloally stated, that "the agent 
muab submit at the and of each month to the 
company at Karaohl" a oertifled statement 
detailing the property of the company and it 


oontained the clause that aU legal prooaod- 
ings are to be instituted in 
Held : that the clausas rolating to piyment 
accountability, roporjing or lurisdiction in 
the agreements should hi read together and 
the Court in Karachi had >iirlsdIotioa. (1898), 
A.C. 521; A.I.R. 1924 .1//. 5^0, Dist.[P S2J 0 2] 
IF. Ghenney — for Plaintill. 

Kewalram Jethanand — for DofenJaafcs, 
Judgment. — This is a suit; 61ed by the 
plaiatitis to recover Bs. 22,935-5-1 from 
the defendants as due from the defen- 
dants under the agency accounts, viz., 
Bs. 16,127-8-5 under the Kerosine Oils 
Agency account, Bs. 6,264-9-11 under the 
Motor Spirit and Petroleum Products 
Agency account and Bs. 513-2 9 under 
the Liquid Fuel Agency account The 
plaintitfs’s case is that the defendants 
acted as agents of the plamtills inter alia 
at Meerut for the sale of Kerosine Motor 
Spirit and Petroleum Products entrusted 
to them on tha terms and conditions 
mentioned -in the agreements entered 
into between the parties the last of such 
agreements being dated 21th July 1923 
regarding the sale of kerosine oil, 23rd 
July 1923 regarding the sale of motor 
spirit and petroleum products and 18th 
March 1924 regarding the sale of liquid 
fuel. It was understood by the parties 
under the agreements that the defendants 
would reader monthly to the plaintiffs at 
Karachi an account of the sales effected 
by the defendants and pay moneys due by 
the defendants to the plaintiffs at 
Karaelii and defendants did in fact from 
time to time reader accounts. The three 
agencies of the defendants were termi- 
nated in March 1927. The defendants 
have failed to pay Bs. 22,935-5-1 which 
they owe. The plaintiffs oontend that 
the Karachi Court has jurisdiction to try 
the suit beoausa the agreements were ac- 
cepted at Karachi, the defendants agreed 
to render aooounts and pay moneys due 
from them at Karachi and the agreements 
provided that all suits were to be filed in 
Karachi. By consent issue 2 is being 
tried as preliminary issue. It is as follows: 

1. Has this Court jurisdiction to try 
the suit (covers paras. 4, 5 and 9 of the 
plaint and paras. 4 and 5 of the writteu 
statement). With regard to issue 2, th» 
plaintiff mainly relies on the fact,, bhat^ 
the three agreements were signed on be* 
half of the plaintiff at Karachi that under 
the agreements for kerosine and petroL 
the agents undertook to remit all pro- 
ceeds of sale to the company to render a(i^ 
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the end of oaob month to the oompany an 
aoourato and ouffioionb account of the 
saleSi and to submit at the end of each 
moath a full and aoourato report allowing 
the oondition of all atooks of oil and other 
property committed to their charge and 
that under the agreement for liquid 
fuel the agent undertook to make true 
payment and delivery of the sale proceeds 
and of all monkeys and securities received 
by him on behalf of the oompany as and 
when required by the oompany and 
to submit to the oompany at Karachi 
at the end of each month a certified 
statement detailing all property of the 
company held by him. Reliance is 
further placed on the fact, that the pet- 
rol and liquid fuel agraemeabs each con- 
tained a clause providing that all legal 
proceedings that might be instituted by 
the company or the agent in connexion 
with or arising from the terms and con- 
ditions of the agreement were to be tried 
by the proper Court or Courts at 
Karachi. 

Defendants' letter Er. 9 (e) dated 16th 
July 1923 indicates that plaintiffs on 
9th July 1923 seat the defeudant four 
copies of agreements. Defendant returned 
them duly witnessed together with two 
copies of petrol agreements signed and 
witnessed. The defence contend that the 
sending of printed agreements constituted 
an offer on the part of the plaintiffs 
which defendant accepted by signing the 
agreements and posting them to plaintiffs. 
On behalf of the plaintiffs it is contended 
that the sending of the agreements did 
not amount to an offer; it merely consti- 
tuted an intimation that plaintiffs would 
be prepared to consider a tender or offer 
made by defendant on the terms men- 
tioned in the draft agreements and that 
the agreements were not complete until 
plaintiff signed them in Karachi. Plain- 
tiffs farther contend that evidence re- 
lating to prior agreements was irrele- 
vant, the agreements in suit being duly 
executed agreements in writing. Curi- 
ously enough, plaintiff in his affidavit 
has referred to the liquid fuel agreement 
as being an agreement dated 23rd July 

1923. Mr. Chenny has assured fme that 
this was a olerioal error for 18th March 

1924. I have verified the aoouraoy of 
this statement by referring to the agree- 
ment annexed to the plaint and marked C 
which is dated 18th March 1924; this 
agreement contains the clauses referred 
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to in plaintiffs' affidavit and I am satis* 
fied that 23rd July 1923 was a olerioal 
error. 

We have therefore on the one hand tha*^ 
statement in plaintiffs’ affidavit that tha 
three agreements in suit were aooepced 
by the plaiutiffs at Karachi where 
they were signed on plaintiffs’ be- 
half by Mr. Ilodges. This statement is 
not rebutted by the evidenoe pub in on 
defeudant’s behalf. Defendant relies on 
an agreement entered into a long time 
previously, which was varied in part, 
e. g., as to the amount of security, by 
subsequent written agreements between 
the parties. The original agreement did 
nob in my opinion form any part of the- 
agreements in suit, and the circumstances 
in which it was entered into, in my opi- 
nion, throw no light on the question, 
when the agreements in suit were com- 
pleted. Defendaut relies on documentary 
evidenoe by the letter already referred to 
dated 16th July 1923 as proving that the 
agreements were accepted in. Meerut. It 
is to be noticed, that the letter has no 
bearing on the agreement dated 18th 
March 1921 relating to liquid fuel, and 
if the letter is considered, it is clear that 
it lends no support to the defendant’s 
contention, for the defendant in the letter 
does not treat the terms as finally settled. 
He has signed the agreement but in the 
covering letter ha objects to one of the 
clauses in the agreement, which he has 
signed, and suggests an 'alteration, or ac- 
tion being taken under another clause. 
Plaintiffs did not agree to the proposed 
alteration and Mr. Hodges signed the - 
agreement in Karachi, as it 'stood. In 
the oircumsbances 1 think the plaintiff 
rightly contends that the agreement was 
not oompleted until Mr . Hodges signed 
it in Karachi. In suits on eontraots the 
making of the oontraob is part of the 
cause of aotioo: see Mulla's Civil Proce- 
dure Code, 6th edn, p. 78. The allegation 
in plaintiffs’ affidavit that the agree- 
ments in suit were accepted iu Karachi 
is not rebutted and this Court would ac- 
oordingly have jurisdiotion. 

With regard to the other facts relied 
on as giving jurisdiotion the decision of 
the House of Lords in 1898 A. G, 524 
shows that the mere faob, that an agent 
had to remit sale proceeds to a place 
within the jurisdiotion of a Court would 
not Buffioe to give the Court jurisdiotion 
to try a civil suit betweeu the principal 
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Bind agent, for the obligation to "remit'’ 
is consistent with the agent having dis- 
oharged his whole obligation, when he 
posted the cheque, draft, or bill, outside 
the jurisdiction, and the contract was 
therefore wholly performable outside the 
jurisdiction. The present case, however, 
is distinguishable from 1898 A. C. 524. 
There the plaintiff having made advances 
and payments to J. F. & Oo. on certain 
shipments of goods to Pernambuco sent 
bills of lading with a covering letter 
to defendant, directing the defendant to 
hold the bills and property in trust for 
plaintiffs and to receive payment from 
J. F. & Co , according to the in- 
voices, and remit the proceeds in first 
class Bank bills to plaintiff. In the 
present case the defendant was not dis- 
charging duties similar to those of a 
banker, to whom bills of lading and in- 
voices are sent, nor was be dealing with 
the plaintiff on the pucca adbatbia sys- 
tem, as in Tikaram v. Daulatram (1) 
His position far more resembled the 
position outlined in the judgment in 
Tikaram v. Daulatram (l) at p. 468 {of 
46 All ) He was the plaintiffs' agent for 
the sale of the plaintiffs' goods in the 
district of Meerut; he had not only to 
remit sale proceeds to Karachi, he had 
to render accurate and sufficient account 
sales of kerosine and petrol every month 
and the word "render” in the context 
seems to me clearly to mean deliver or 
cause to be delivered to plaintiff in 
Karachi. He had to submit to the plain- 
tiff at the end of each month an accurate 
report of stocks oi M and other property 
belonging to the plaintiff, (the word sub- 
mit is explained in dictionaries as mean- 
ing present and in the context would 
mean I think present to ^the company or 
their head office at Karachi ) 

He had to make "true payment and 
delivery” of sale proceeds of liquid fuel 
"as and when required by the plaintiff” 
a provision which would in my opinion 
constitute the plaintiffs to require pay- 
ment and delivery at their head office in 
Karachi. He had to "submit to the 
plaintiff at Karachi at the end of each 
month a certified statement detailing all 
the plaintiffs’ property held by him. In 
Tikaram v. Daulat Ram (l) at p. 468 
(of 46 AIL) the learned Judges observed; 

"PerBonB 'who oonliraob with ageoba SQO 
wJiilea away and who wiah bo plaoo t heir agenba 
r(l) A. I. B. 1921 AIL S30=46 AIL 469. 


under an obligation to pay or-be aued in the 
foreign diatrict muat in our /lew be oareful to 
provide expreaaly for that in the oonbract." 

It is noticeable in this.connexion, that 
the petrol and liquid fuel agreements 
each contained a clause^ which provided 
that all legal proceedings instituted by 
the company or the agent in connexion 
with or arising from the terms and con- 
ditions of the agreement were to be tried 
by the proper Courts in Karachi- This 
clause by itself would not, of course, con- 
fer any jurisdiction on a Court which had 
no jurisdiction but it seems to me when 
read with the other clauses to throw 
valuable light on the intention of the 
parties. In fact the clauses relating to 
payment, accountability, reporting or 
jurisdiction in the respective agreements 
should in my opinion be read together, 
each agreement of course be considered 
separately. 

So far as the wording of the liquid 
fuel agreement is concerned there seems 
to me no doubt that this Court would 
have jurisdiction. The phrase there, is 
not "remit the sale proceeds,” but 
"make true payment and delivery thereof 
as and when required by the company. 

This agreement further specifically 
states, that 

”bhe agreement mus!: submit ab the end of 
each month to the company ab Karachi" 
a certified statement detailing the pro- 
perty of the company and it contains the 
clause and all legal proceedings are to be 
instituted in 'Karachi. There seems to 
me no doubt that the intention of the 
parties was that the agreement was to be 
accountable to the company at the head 
office in Karachi and make such pay- 
ments as were due in Karachi and sue 
and be sued in Karachi. 

With regard to the petrol agreement 
the word "remit” no doubt occurs but it 
occurs in association .with such words in 
other clauses in the agreement as 
"reader to the company accurate and aufi- 
oiont account aalea aubmit ab the end of every 
month a full aud aocurate report" 
and it has the same clause as the liquid 
fuel agreement relating to all legal pro- 
ceedings. I think the intention of the 
parties also with regard to the petrol 
agreement was the same and the inference 
does not appear to me to be removed ’ by 
the mere fact that plaintiffs did not press 
their claim to discount on up country 
cheques or granted a concession if a re- 
mittauoe was made in a particular man- 
ner, viz., by a payment to the Meerut 
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Bank with a inquest to the Bank that 
the money migut beoredited to plaintiffs' 
current account with the Bank at 
Karachi. 

The kerosine agreement on the one 
hand does not sedtn to me to comply with 
the conditions laid down by the Allaha- 
bad High Court in T^karam v Daulat 
Bam (l) at p. 468 (of 46 AIL). The 
agent had to ' remit” sale proceeds, a duty 
which was performable in Meerut, the 
language no doubt is used in association 
with other words in Cls- 6 and 7 viz., 
render” and "submit” which convey 
the idea that the agent was to report and 
account in Karachi and the agreement 
lacks the provision contained in the 
petrol and liquid fuel agreements that 
all legal proceedings were to be institu- 
ted in Karachi 

Had the plaintiffs case depended on 
the wording of the kerosine agreement 
alone, my finding on issue 2 with regard 
to the kerosine agreement would have 
been in the negative; for the reasons al- 
ready set forth, however, my finding on 
issue 2 is in the affirmative with regard 
to all three agreements Plaintiffs to 
bear the costs of the hearing of this 
issue, care being taken that defendant 
does not pay costs twice over. 

M N Irk. Order accordingly. 

A. I. R. 1929 Sind 230 

Bupchand, a J. C. 

Munshilal Amansing and another — 
Plaintiffs. 

V. 

Bishenlal Dattaravi — Defendant. 

Original Civil Suit No. 626 of 1928, 
Decided on 2nd July 1929. 

Contract Act S, 254 — One luit for lettle- 
ment of different partnerihips of different 
partner! doei not lie — Account! of different 
partner!hip can, however, be gone into for 
other purpo!e! in one !uit — Court inilituting 
enquiry into financial relation! of partner! 
inter !e — Limitation offer! no bar to Court 
— Limitation Act, Art 106. 

No BQit can lie for sottlament of three 
different partnership! oonsisting of different 
partners. But it does not follow that the 
accounts of different partnerships oannot be 
gone into in one and the same suit for certain 
purposes or that the statute of limitation is a 
bar to the taking of such accounts for all pur- 
poses whatsoever,. Limitation offers no bar 
to a Court instituting an enquiry into the 
financial relations of the partners inter se at 
the oommencement of the partnership which 
the Court Is engaged in winding ud. and for 


this purpose, it may be necessary to go Intc 
the accounts of a previous partnership. Thus, 
where a partner is neither seeking any relief 
against the heirs of a deceased partner, nor 
does he ask for accounts of partnerships dis- 
solved by their deaths being taken for the pur- 
pose or making their heirs liable, but is only 
asking for dissolution and settlement of ac- 
counts of the partnership, the statute of limi- 
tation is no bar : Betjemann v. Betjtmann, 
(1895) 2 Ch. 474 and 3 S. L. R. 109, Rel. on ; 
25 Mad. 2C, Ref. [P 232 G 2 ; P 233 0 U 

Kimatrai Bhojraj and Tolasing K.. 
Advam — for Plainfciffg. 

Diprhand Chandumal — for Defeudanfc. 

Judgment. — This is a suit for dis- 
solution and for settlement of accounts- 
of a partnership carried on at Karachi in 
the name and style of Dattaram Munshi- 
lal. The plaintiffs are brothers residents^- 
of Hansi in the Punjab The defendant 
is also a resident of that place and is 
distantly related to the plaintiffs. 

There is hardly any dispute about the 
facts It IS alleged on behalf of the 
plaintiffs that both of them and one 
Charanjilal who is now dead, carried on 
business at Hansi in the name and style 
of Mataram Ruriram and that in Sambat 
1972 or 1915 A. D the firm of Mataram 
Ruriram, the defendant representing 
himself and the joint family consisting, 
of himself and his sons and one Sadaram 
started a business in partnership which 
was to be carried on at Karachi in the-^ 
name of Dattaram Munshilal, the shares 
of the parties being ten annas^four annas ^ 
and two-annas rospeotively 

The accounts of that partnership aro 
alleged to have been settled in Sambat 
1974, a few months before the death of 
Sadaram which took place ia that year. 
On his death the business is said to have 
continued in the same manner as before. 
In October 1927, Charanjilal died and' 
thereafter again the business is said tO' 
have continued on as before. 

On 2Iat September 1928, the plaintiff- 
filed the present suit. Paragraphs 4 to 
6 of the plaint which ai;e pertinent to tho; 
points in issue read as follows ; 

" 4. That the said Sadaram died in 1917^ 
when bia connexion with fche partnership firm^ 
of Dattaram Munshilal ceased and the part- 
nership business was continued by the re-- 
maining partners in the same name and style,, 
the share of Mataram Ruriram being 12-annaB^ 
and dofeodant four annas ; 5. On 5th October 
1927, the said Charanjilal referred to in para.. 
1 of the plaint died and, therefore, his share 
of the assets and liabilities in the firm of 
Mataram Ruriram was taken over by the 
nlaintiffs : G. That the partnership buslnaBSA 
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of the firm of DabtAram MuDshilal has conti- 
nued up to this date, the ahare of the plain- 
tiffa being 12-anaaa and of the defendant being 
four annaa aa ahown In para. 4 hereof. " 

On 8th October 1928, the defendant 
filed a suit against the plaintiffs in the 
Court of the First Glass Subordinate 
Judge at Hansi for settlencent of accounts 
of the said partnership business, but 
made no mention therein of Sadaram or 
Chafinjilal haying been partners He 
averred that the tv^o plaintiffs who are 
defendants in that suit and he himself 
carried on business at Karachi in the 
name of Dattaram Munshilal from Sam- 
bat 1972 up to 1st October 1928, and he 
wanted accounts of the partnership up to 
that date. 

That suit being subsequent to the pre- 
sent suit has been stayed under S. 10, 
Civil P. G, 

On 4th December 1928, the defendant 
filed his defence in the present suit deny- 
ing that he had become a partner of the 
plaintiffs aa representing the joint family 
consisting of himself and his sons, and 
pleaded that both before and after the 
death of Sadaram, his son Surajsingh 
had continued as a partner of the firm, 
that he himself had ceased to be a part- 
ner in the firm on the death of Charanji- 
lal, that the sons of Sadaram and 
Cliaranjilal were necessary parties to the 
suit, that the suit was technically bad 
being in respect of three different part- 
nerships, and that the plaintiffs were 
liable for certain alleged losses on several 
grounds specified in the written state- 
ment. He also disputed the jurisdiction 
of the Court to entertain the present suit. 

On these pleadings the following 
issues were raised : 

1. Did the defendant enter into partnership 
aa alleged in para. 1 of the plaint aa manager 
or ropreaentative of the joint family consiat- 
ing of himaelf and hla aona 7 

2. la the partnership with a firm invalid 

in law 7 S 

3. What were the shares of the original 
partners 7 

4. Was Sarajilng partner of the firm dur- 
ing the lifetime of hia father 7 

5. Did Sadaram's connexion with the firm 
nob ceaae on his death, and did his son Suraj- 
sing oonbinue as a partner representing his 
father’s share, if not, who took up the share 
of Sadaram 7 

6. Did the plaintiffs take over Oharanjilal's 
■hare in the assets and liabilities of the firm 7 

7. Did Lakmlohand, son of Oharanjilal, con- 
tinue as a partner after his father's death 7 If 
so, what were the shares of the partners ? 

8. Were the partnerships dissolved on the 
death of Sadaram and Oharanjilal 7 If so, 


were the partnerships carried on after theis 
respective deaths new partilerahips and can 
all the said partnershipa hi impleaded in one 
suit ^ 

9. Did the defendant inform the other part-^ 
nera on the death of Oharanjilal that he waa 
DO more their partner and not liable for any 
dealings subsequent bheiibo or was it agreed 
and arranged that ho would not be liable for 
any future dealings 

10. Are Lakhmiohaad and Surajsing's heirs 
neoeaaary parties to the suit 

11. Are plaintiffs liable to pay the amount 
due by the firm of Ramohand Ganohiram, if 
any 7 

12. Are the plaintiffs liable to pay the losses 
due on the contracts with Ramkishen Mamraj7 

13. On accounts being taken what amount 
if any is duo and to whom 7 

14. General. 

Findings. 

Issue 1 has been struck off as it hardly 
arises at the present stage. The question 
of the liability of the joint family pro^* 
perty, if any, for payment of the debts in- 
curred by defendant 1 is a question 
fit for being determined in execution pro^ 
ceedings. 

Issue 2 — This issue has not been 
pressed. The partnership was not bet- 
ween the firm of Mataram Huriram and 
others but it was a partnership between 
the individual members of the firm of 
Mataram Ruriram on the one hand and 
others who joined them as partners in 
the firm of Dattaram Munshilal. Though 
the share allotted to the individuals 
composing the firm of Mataram Ruriram 
was one indivisible share, there is 
nothing in law to render such a partner^ 
ship invalid except where the total 
number of partners composing such new 
firm exceeds twenty and thereby violates 
the previsions of the Indians Companies 
Act. My finding, therefore, on this issue 
is in the uegative. 

Issue 3. — There is no dispute about the 
shares of the original partners and no 
evidence has been given to contradict the 
averments in the plaint. I bold that their 
shares were as ahown in the plaint. 

Issues 4 and 5. — The plaintiff Buriram 
has denied that Surajsing waa a partner 
daring the lifetime of his father. He has 
also denied that Sarajaing continued as 
such afterwards. He is supported by en- 
tries Exs. 5/16 and 5/17 which show that 
in Sambat 198L a sum of Rs. 428-9-0 
said to be due by Sadaram waa debited 
to the vatta account as irrecoverable. 

The only evidence to the contrary is 
that of the defendants. He is a cantanker- 
ous did gentleman, and his evidence does 
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not carry any ^weight with me. As a 
matter of fact, have not called upon 
the plaintiffs to cross-examine him. In 
his anxiety to delay the settlement of 
accounts on which ho is very probably 
heavily indebted, Jao has made certain 
contradictory averments in the plaint 
died by him in the Hansi Court and in 
the evidence given by him before me. As 
a matter of fact, even if 1 were to hold 
that Sadaram's son continued as a part- 
ner after the death of his father for a 
couple of years as alleged by the defen- 
dant in his evidence, the position of the 
parties would be no better and no worse 
as will appear hereafter from the finding 
on issue S. I hold on this issue that 
Surajsingh was not a partner in the life- 
time of his father and that Sadaram's 
interest in that firm ceased on his death. 

Issues 6 and 7. — Ruriram has sworn 
that as Charanjilal was heavily indebted 
to the plaintiffs and had left no property, 
they (the plaintiffs) took over the assets 
and liabilities of the firm of Mataram 
Ruriram on themselves and discharged 
Oharanjilars son from all liability either 
to the firm of Mataram Ruriram or to 
the firm of Dattaram Munsbilal. This is 
a statement against the plaintiffs' own 
interests. It finds support in the evi- 
dence of Lakhmiohand, the son of 
Oharanjilal, a boy of about 21 years of 
age who was brought down to give 
evidence in this case. So far as the 
defendant is concerned, he is in no way 
affected by the relinquishment by the 
plaintiffs of their claim against Gharanji- 
lal's heir and by their agreeing to be 
responsible to the defendant in respect of 
any loss for which Gharanjilal is account- 
able to the partnership of Dattaram 
Munshilal. The defendant's share was 
four annas as against twelve annas 
collectively allotted to the plaintiffs and 
Gharanjilal, and his liability is neither 
less nor more than four annas in the 
rupee whether Oharanjilal’s heir conti- 
nues as a partner or not. I hold on issue 6 
in the affirmative, and on the first part 
of issue 7 in the negative ; no finding 
Is, therefore, necessary on the second 
part of issue 7. 

Issues 8 and 10. — These seem to me 
the issues on which great stress has been 
laid by the learned pleader of the defen- 
dant in support of the several technical 
pleas raised in the written statement. 
Now, there can be no doubt that in iaw 
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the partnership which was started in 
Sambat 1972, was dissolved in Sambat 
1971 on the death of Sadaram, and that 
the business which was carried on by the 
remaining partners was a business 
carried on by them as constituting in the 
eye of the law a new. partnership and that 
again on the death of Gharanjilal in 
October 1927, the surviving partners 
continued on the business likewise as 
forming new partnership. It is also not 
open to argument that no suit can lie for 
settlement of three different partnerships 
consisting of different partners. But it 
does not follow that the accounts of 
different partnerships cannot be gone into 
in one and the same suit for certain 
purposes or that the Statute of Limita- 
tion is a bar to the taking of such ac- 
counts for all purposes whatsoever. The 
effect of surviving partners continuing 
the business without settlement of ac- 
counts after a dissolution caused by the 
death of one of their former partners was 
dealt with by the Court of Appeal 
in the leading case of Betjemann v. 
Betjemann (l). The facts of that case 
are that A and his two sons J and O 
carried on business in partnership from 
1856 to 1886. When A died there were 
no articles of partnership and no settled 
accounts. After ^I’s death, J and G, 
carried on business as partners without 
winding up the other partnership and 
without coming to any settled accounts. 
J died in 1893 and his executrix brought 
a suit for account of the partnership 
between J and O from 1893. G claimed 
the account of the old partnership to be 
taken from 1856, the executrix of J 
demurring to that plea inter alia on the 
ground that the Statute of Limitation 
was a bar to such account being gone into. 
In dealing with that point Llndley, L. J., 
observed at p 478 : 

"The plaintifE ie the executor of John ; 
and although John aad George William the 
two BOOB oontiaued the partnerahip, it was, 
ia point of law a diSerent partnership, viz., a 
partnership between two. They oontiaued the 
partnership aooount as one aooount, and 
never wound it up. They brought in all the 
balanoes, carried on tha balanoes at the 
bankers, oatried on the ledgers, and oarried 
on the aooount without a break. Now as 
between parsons who deal with eaoh other 
upon that footing, I fail to see the Statute of 
Limitations has any applloatlon whatever. 
Notwithstanding, therefore, that the partner- 

(1) [1895] 2 Oh. 474=344 W. B. 102=73 L. T. 
a=64 L. J. Oh, 611. 
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■hip WM datarmiaad batwaao tha thrsa, and 
ibal khace waa a new parkaenhlp bakwaan kha 
two, khara waa no breah in ths aooonnk and 
tha aaooant wai naver bronghfe fco an and. 
Mj Tlaw la khak ihe learned Judge mlaappllad 
tha dookrioa of Knox Ofo (9), in holding aa 
bakwaan khaae kwo brokhera, who wank on 
wikhonk a break, khat khe acoonnk oould be 
oonaidored as saTerod in 1896, and khak thora 
wai a new eauae of aokion ariiing khan." 

The ease was followed by Bhaahyam 
Ayyangar, J., in Bibi v Abdul 

Kader Suheb (3) and by a Benoh of thia 
Ooart in Parckomal Vasandmal v 
Pfi^mafldas Alamchand (4) In the last 
oited 0190 whioh is binding on me, 
Orouoh, A. J. C. has said at p. Ill . 

"When a patfcnerahip la a continuing one, 
there la, teohDically a now parknerahlp 
formed whenever any partner dlea. On anoh 
death, each aucfiving partner ia proaumad to 
Invoat in the new parlnerahip hia ahare of kho 
aaaeta of kho diaaolvod partnarahlp and ko take 
over hia aharo of tha llabilitioa. Aa aoon aa 
the new pirknership la forinod, oaoh partner ia 
peraonally raaponaiblo to, and haa paraonal 
rlghta againat, all the othira. Wben auoh 
new patknerahipa come into eiiabanoo without 
aektlement of aooounka it fa neoeaaary, whan 
winding up, to go into tha acoounka of the old 
parknerahlp, in order to aacartain tho atato of 
■Goounta aa between tha aeveral partiiera 
when tha new partiiorahip commenood. Three 
yaara after tha deibh of a partner, the law of 
limitation prosenta a bar to any amt for ao- 
eounta in raapact of the partaorihip of which 
ha waa a niombor , and there c'lii be no quet- 
tion of granting rliasoliition of a firm already 
diiiolved. But limitation ofTora no har to a 
Court luatituting an enquiry into the flaan* 
olal relatione of the partuors inter so at khe 
oommaaoement of tha partnorahlp whioh the 
Court la engaged in winding up and, for 
khla purpose, it m ly be neaoaaary to go into 
the acoounta of a prevroiia partnerahip." 

Now the plaintiffs are not seeking any 
relief either against Sidara n's heirs or 
against Charanjilars heirs. They do not 
ask for aaooants of the parkaerships dis- 
solved by their deaths being taken for 
the pnrpose or miking their heirs liable, 
and BO the statute of limitation does not 
apply. As no relief ia olaimed against 
■aoh heirs either, prima facie no question 
of noa-]oinder of parties arises 

The plaintiff's ease is that on the 
death of each of the said persons, the 
partnership was continued without settle- 
ment of aocounts, that when each new 
partnership was formed, each Burviving 
partner was presomed to have inyested 
in the new partnership his share of the 
aBBOta of the disaolv^ partnership and 

12) [10781 6 H. L. 65ft==43 L. J. Ch. 934. 

(3) [1903] 35 Mad. 36. 

44) 11910] 8 a. L. B. 109=4 1. 0. 600. 


to have taken over hia. share of tho 
liabilities. i 

Now the plaintiffs seek in effect for 
diBsolution of the new partnership whiob 
was oontinoed after the death of Oharanji- 
lal up to the filing of Ahe present suit. 
Now in order to determine what share of 
the assets and liabilijiieB were brought in 
in this new partnership by the plaintiffs 
on tha one hand and the defendant on the 
other, it is necessary to go into^ the ao- 
oonnts of the prior partnership which 
was carried on before that date with 
Gharaniilal as an additional partner, and 
for bhe purpose of going into the ac- 
counts of that partnership for that 
limited purpose, there is no bar in law to 
the accounts being gone into either on the 
ground of limitation or on the ground of 
Charanjilal’s heirs* not being on the 
record as parties I can quite under- 
stand that if Charanjilal had a separate 
share in the partnership a quastiou 
might have been raised as to the liability 
of defendant in respect of tho amount 
which Charanjilal had to pay, and in 
that case tho question whether Oharauji- 
lal’a heirs should bo on tho record or not 
would have required serious considera- 
tion. But m tho present case, Oharanji- 
lal had no sep<vrato share and so far as 
tho liability of the defendant is con* 
corned, the presence of Charanjilal's heirs 
is absolutely unnecessary. Apart from 
the above, wo have tho evidence of Ruri- 
ram that on Oharanjilal s death, the 
plaintiffs took over his lial)ilitieB to the 
knowledge of the defendant and tho de- 
fendant agreed to it. It is true that the 
defendant has denied that ho was present 
at the interview between Buriram and 
Lakhmiohand, and so far as that part of 
his statement is concerned, I am pre- 
pared to attach some weight to it. I 
was not convinced with the evidence of 
Lakhmiohand who attempted to improve 
the case of the plaiubiSs much further 
than it was nocessary, aod went far be- 
yond what Buriram had stated in his 
own evidence, but I am prepared to ac- 
cept Buriram's own statement that he 
and his brother Munshilal did lake up 
the liabilities of Charanjilal and dis- 
charged this penniless boy Lakhmiohand 
of all his liabilities and that they in- 
formed the defendant about it who ao» 
quiesced in the same* and allowed the 
business to be carried on between the 
plaintiffs and the defendants as partnerSp 



Sdi Sind 


I92» 


Munshilal V. Bis^NLAL (Bupohand, A. J. C.) 


they having ^he same shares as before, 
that; is to say, ithe defendant having four 
annas share and the two plaintiffs having 
twelve annas share instead of the two 
plaintiffs and Oharanjilal having that 
colleotive share. « And I am snpported in 
this very strongly by the plaint file! by 
the plaintiff himself where he has made 
no mention either of Charanjilal’s share 
of the partnership having been dissolved 
at the death of Oharanjilal, but he has 
treated the partnership as continuing up 
to Ist Deoember 192S. It is hardly open 
to him to blow hot and oold and raise 
new toohnieal pleas with the object of 
delaying the settlement of accounts 
merely and solely because he has been 
forestalled by the plaintiffs in his at- 
tempts to drag the plaintiffs to Hissar 
Court, and to have the accounts taken in 
this Court. If these accounts were taken 
in the Hissar Court he would be con- 
fronted by his own plea that the accounts 
could be gone into prior between the 
plaintiffs and the defendants and that 
Charanjilal’s heirs and Sidaram's heirs 
were not necessary parties 

So far as the accounts of the pirtner- 
ship prior to the death of Sadaram are 
ooncerned, the case of the plaintiffs is 
much stronger. In addition to the above 
arguments equally applying in respect of 
the accounts prior to the death of Sada- 
ram, we have the further fact that the 
umount which was due by Sadaram was 
only a small sum of Bs. 428, and that 
though it was written off in Sambat 1981, 
the defendant never protested against it 
up to the filing of the suit. Perhaps it 
will not be necessary for the commis- 
sioner to go into the accounts prior to 
Sambat 1974, but if it becomes necessary 
to ascertain what are the assets and 
liabilities of the defendant which he 
brought into the hotchpot when 
Charanjilal died, and if that cannot be 
ascertained without going into the ac- 
counts of the partnership carried on be- 
fore Sadaram's death, then I can see no 
reason why this account should also not 
be gone into- I hold on issue 8 that the 
partnerships were dissolved on the death 
of Sadaram and Charanjilal, and that the 
partnerships which were subsequently 
carried on were new partnerships in the 
eye of law. The suit being properly oon- 
stituted for settlement of accounts of the 
last partnerships, it is open to the par- 
ties to go into the prior partnerships for 


the purpose of ascertaining the assets an^ 
liabilities brought by each partner in^ 
the new partnership. My finding on 
issue 10 is that Likbmioband and Suraj- 
singh are nob necessary parties in th&* 
suit as S3 constituted. 

Issue 9. — On this issue the only 
evidanoe is that of .the defendant him- 
self. He has flatly contradicted his own 
verified plaint filed in the Hissar Court 
and Ruriram has denied it on oath. In 
addition to that we have the letters of 
the defendant Exs. 5/12 and 5/14 where' 
the defendant requested the plaintiffs to 
help him in deceiving the income-tax^ 
authorities and both letters show that 
the Karachi business was being carried 
on to the knowledge of the defendant- 
after the death of Charanjilal. Id' 
Ex. 5/14 inter alia he has written ae- 
follows : 

is yo'ir opinioa about toorisia ? If 
yOu expeot a riso and thora is good demandi 
from offices, and if tho Europeans also expeot 
a rise, then purchase 203 tons tooria. Fay in 
our aoQount.” 

This letter is dated 2nd February 1928. 
Now no doubt the words “in our ao- 
oouat” refer to the account of the firm 
of Bishinlal Dattaram, but this letter* 
also proves that the defeudant knew that 
the firm of Dattaram Munshilal was^ 
carrying on business in Karachi, and 
therefore, he asked that firm to make ar- 
oontraob if it was a profitable one. 1 
have no hesitation in holding on thiS' 
issue against the defendant 

Issue 11 — This issue is based oii‘ 
para. 12 of the written abatamsnt wbicbj 
read as follows : 

"It is further submitted that the pUintiffa 
are brothers being sous of the Baaia father. 
There is a firm of Ramohaud Gaaahiram at 
Hausi ia which the plaintifis are also io' 
terested being partners therein. This firm of 
Ramohand Ganshiram had an aooount with 
the firm of Dattaram Munshilal on whiolr 
there ia due to the firm of Dattaram Munahl- 
lal a sum of about Rs. 40,030. This defendant 
Bubmits that plalntifia must be made to pay 
this amount.” 

As I read this paragraph the defen' 
dant's case was that as the plaintiffe- 
were partners of the firm of Bimohand 
Ganshiram, they were liable to make^ 
good the loss of Bs. 45,003 due by that 
firm. He has given a complete go by to^ 
that written statement. I understand,, 
his allegation at present is, that b 0 caa 8 e>^ 
the Karachi firm dealt with Bimohand' 
Ganshiram who was a relative of 
plaintiffs and because they did not gel^ 
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his oonseali before opening that account, 
he is not liable for the same. The addi- 
tional ground on which he disputes his 
liability is evidently that because the 
plaintiffs neglected to take proceedings 
against Bimchand Oanahiram for the re- 
covery of the amount due by him he 
being their relative, they should be 
made responsible for the same. 

Apa^c from the fact that all these 
pleas were not speoiBcally raised in the 
written statement, there is no substance 
whatsoever in them. The defendant has 
admitted in his examination that the 
manager at Karachi had full power to 
transact business with any persons he 
liked and that he himself was never con- 
sulted when the firm of Dattaram Mun* 
shilal opened accounts with any other 
constituent. If, therefore, that firm 
opened account with any particular con- 
stituent who was their relative, the mere 
fact that they failed to consult the plain* 
tiffs will not make them liable, Apart 
from that, it is admitted that the defen- 
dant knew about eighteen months ago 
that Ramohand Ganabiram was indebted 
to the partnership to the extent of 
Bs, 45,000 and still he never raised any 
protest or sent any notice It also does 
not appear that the plaintiffs have been 
in any way indifferent in not making 
recoveries. It is in evidence that they 
have as a matter of fact realized as much 
as they could by taking over the proper- 
ties of that firm in the name of Munshi- 
liil and thereby reducing the indebted- 
ness of that firm by Rs. 18,000. If Ram- 
chand Ganshiram is a man of no means, 
and if, therefore, no suit has been filed 
against him, it can hardly be said that 
the defendant can avoid his liability in 
respect of the same. I may further point 
out there are some relatives of the defen- 
dant himself who are indebted to the 
partnership and who are impecunious, 
but still the defendant has not agreed to 
undertake their liability on his own 
shoulders. I hold on this issue against 
the defendant. 

Issue 12. — This issue is based on 
para 13 of the written statement. It is 
no doubt true that in this paragraph the 
defendant has alleged that the Karachi 
firm had unauthorizedly entered into 
contracts with that firm, and as the 
plaintiffs were related to the proprietors 
of that firm, they should be made lie hie. 
The reasons given by me in dealing with 


issues 10 and 11 equally E^ply to the pre- 
sent issue, and I have ^o hesitation in^ 
holding on both issues also against the 
defendant 

Issue 13. — The case will now go 
to the commissioner# with directions to 
speedily proceed with the accounts after 
requiring the plaintiffs to file a potameF 
showing what amount a3oording to them 
the defendant has to pay and inviting 
ohjeotions from the defendant against the- 
said potamel. The Commissioner should 
give fifteen days’ time to the plaintiffs 
to file a potamel and a further time of 
fifteen days to the defendant to file his 
objection to that potamel 

Issue 14. — I pass a preliminary 
decree for accounts of the partnership 
and order that the defendant do pay 
costs up to-date. Commissioner's fee 
Rs. 30 to be deposited in the first in- 
stance within seven days by the plain- 
tiffs Report within two months. 

V S./h K. Suit decreed. 
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Bahlee, J. C. and Kalumal, A. J. C. 

Parumal T/iaiterdas*— Appellant. 

V. 

Abdul Rauf B.ud oi/iers— Respondents. 

First Appeal No. 23 of 1926, Decided 
on 3rd August 1929. 

(b) Evidence Act, S. 68 — MoTtgagor, icribe 
end alkeiting wilneiiei deed — In view of 
amended definition of atteitation and varied 
mode of proving atteiled document ai amen- 
ded by S, 68 proof of probability of execu- 
tion if lufficient. 

Where the executant ol a mortgage-deedr 
the writer ol the deed and the attesting wit- 
nesses have all died, having regard to the 
new definibioD of attestation ia S. 8, T. P. 
Act, and to the varied mode of proving a 
registered dooument as amended by B. 60, 
Evidence Act, it ia suffloient to satisfy the 
Court that the execution which was not sped' 
fically denied waa so probable that a prudent 
man ought under the circumatanoes of the 
case to act upon the supposition that it waa 
BO executed. [P 236 G 2] 

(b) Transfer of Property Act, S. 58 — 
Combination of posaeasion of lands and 
personal covenant to pay creates simple com- 
bined with usufructuary mortgage. 

A mortgage- deed began by providing that 
the moregagee should take the land and repay 
himself both principal and interest out of the 
products of land; it was also provided that 
in the event of the crop not being enough to 
satisfy the whole claim the mortgagor agreed 
to pay an enhanced rate of interest aud to pay 
the amount due if demanded out of his other 
property, there was in addition a Bpeoig^ 
provision that the creditor wbb to be entltjgd, 
to Bell the mortgaged property. 
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Held' thab bhe |iorbgaga wai a combinabloa 
of UBufruobuary W 4 bb simple mortgage. 

[P 237 G 1] 

(c) Limitation Act, Art. 132 — Combina- 
tion of simple and usufructuary mortgage — 
Suit to recover amount from mortgaged pro- 
perty after 12 year^ is barred. 

Whore the mortgage is a oombinatlon 
usufructuary with simple mortgage, a suit 
to recover mortgage money from lands brought 
after 12 years of bhe execution of the mort- 
gage-deed IS barred by Art. 132, A I. R 1929 
P.0. 139, ReU on. [P 237 G 2] 

Fatechand Assudamal—ior Appellant. 

Judgment. — This appeal raises an in- 
teresting legal point and unfortunately 
it has been argued ex parte We should 
have welcomed an appearance on behalf 
of the respondents. 

The facts are'aa follows: The plaintiff 
sues as heir of his deceased brother 
Harumal on a deed of mortgage which 
ipui ports to have been executed on 23rd 
April 1909 iu favour of Harumal by 
.Sadallali and Dost Mahomed who are 
Uilso dead, as are the writer and both 
Attesting witnesses. He seeks to recover 
the principal sum of Bs. 6,800-0-0 with 
an equal amount of interest from laud 
which foil to the share of the joint mort- 
gagors at a partition in lieu of the l/3rd 
undivided share of the estate which was 
.mortgaged. The defendants who are the 
legal represeutativGs of Sadallah and 
Dost Mahomed pleaded ignorance of the 
transaction and denied the claim. 

The learned Sub-Jiidge decided that it 
had not been proved that Sadallah and 
Dost Mahomed had executed the docu- 
ment. Secondly that the plaintiff was 
not entitled to recover the sum claimed 
from the mortgaged land or its substi- 
tute and thirdly, that his claim was 
time barred and he dismissed the suit 
with costs. 

The first question for ua to decide is 
whether it has been proved that Sadallah 
and Dost Mahomed executed the docu- 
ment and whether it is a mortgage, that 
is to say, was it duly attested as required 
by S. 59, T. P. Act. When the suit was 
decided, it was necessary for the plaintiff 
to prove not only that the mortgagors 
had executed the doouenent but that their 
flignatures had been attested by 2 attes- 
ting witnesses who were both present at 
the time of execution and signed the 
document. But the effect of the amen- 
ding acts since passed, Nos. 27 of 1926 
and 10 of 1927 had ohanged the position 
.and all we have to see is whether each of 
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the witnesses was present and saw the 
executants sign or received afterwards a 
personal acknowledgment from each. It 
is not now necessary S^that the witnesses 
should actually witness the act of sig- 
ning. Farther the mode of proof of an 
attested document has been ohanged by 
Aot 31 of 1926, Op to the date of its 
beooming law, S. 68, Evidence Act, re- 
quired that the person propounding an 
attested document should call at least 
an attesting witness if one were alive. 
Tf no attesting witness were available 
it was necessary under S. 69, to prove 
the handwriting of at least one such 
witness and in addition the handwriting 
of the executant. The new Act makes an 
exception in favour of registered docu- 
ments provided that they are not speci- 
ally denied and the amendment ,to 68 
covers 69 also which has to be read as a 
corollary to it. The result is that in 
the present case since there was no 
specified denial of execution, it was open 
to the plaintiff to prove the execution 
and attestation in any way, he liked, so 
long as the evidence was sufficient to 
satisfy the Court that the execution was 
so probable that a prudent man ought 
under the circumstances of this ease, i.e., 
considering that all the parties and 
witnesses are dead, to act upon the sup- 
position that it was executed. This 
being so, we find the evidence sufficient. 
The plaintiff has proved the handwrit- 
ing of the writer and 2 attesting witnes- 
ses, and also that the Sub-Begistrar 
satisfied himself that the executants were 
the men who acknowledged execution 
before him and in addition he has proved 
an admission of execution made by Dost 
Mahomed in a subsequent civil pro- 
ceeding. 

The next point decided by the learned 
Sub-Judge was that the mortgage was 
intended to be usufructuary and conse- 
quently, that since possession had never 
been taken by the mortgagee no mort- 
gage existed. He treated the document 
as a mere agreement to mortgage and 
held that mortgagee had the right to 
sue for possession or under S. 68, for 
his money and no other remedy, and 
that both these remedies were barred by 
limitation. Assuming, however, that the 
plaintiff had the rights of a simple mort- 
gagee none the less in the Sub-Judge’s 
opinion his claim was time barred as his 
right to sue had accrued to him in 1909 
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when the mortgagor failed to give pos- 
session under the oontraot. Lastly, he 
held that in any ease the cause of action 
must have accrued at latest on let April 
19L1, bub 1 need not deal with this 
point as, though the deed speaks of four 
crops in several places, it interprets this 
phrase as being equivalent to 2 years. 

It appears to us that the learned Judge 
has nfisintorpreted this document and 
that it was not a mere usufructuary 
mortgage but a combination of usufruc- 
tuary with a simple mortgage. It begins 
by providing that the mortgagee should 
take the land and repay himself both 
principal and interest out of the crops of 
the 2 years 1909-1911, then comes a clause 
which provides that in the event of the 
crop not being enough to satisfy the 
whole claim, the mortgagor agreed to pay 
an enhanced rate of interest and to pay 
the amount duo if demanded out of his 
other property. This amounts to a per- 
sonal covenant and then there cornea a 
specific provision that the creditor was 
to be entitled to sell the mortgaged pro- 
perty. But until he is paid cr chose to 
sell the land he was to remain in pos- 
session. It seams to us that nothing 
could be clearer than that the mortgage 
was not exclusively usufructuary. 

The question of limitation is left. The 
right to claim specific performance and 
the claim to recover the money on the 
personal covenant are barred. Both 
rights accrued in 1909. But it is con- 
tended that the right of sale did not 
accrue until 23rd April 1911 when the 
period of two years expired. Mr. Fateh- 
eband’s argument is that though in 1909 
the mortgagee could have repudiated the 
contract and sued for his money under 
S. 6^, T. P. Act, he had no right at that 
date to sue under the contract for the 
sale of the mortgaged property since by 
the contract it was not repayable until 
April 1919. He could interpret the 
words: 

"when the money suoc^ for becomes due in 
Art. 132, Llm. Act), as meaning due under the 
ooutraob by which the immovable property 
was charged." 

It appears to us that this argument 
cannot be supported without doing vio- 
lence to the plain meaning of Art. 132, 
and producing a result which was never 
contemplated by the contracting parties. 
To begin with we are not entitled to add 
anything to a statute unless it is im- 
possible to interpret it without an addi- 
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tion. Where the words |ire plain, effect 
must be given to theui^without altera- 
tion, and in this case the wording is 
plain enough. Secondly, though un- 
doubtedly under the terms of the con- 
tract the mortgagee yas not entitled to 
sue for sale until the expiry of two years 
his agreement to wait was given on the 
understanding that the mortgagor ful- 
filled his share of the bargain and gavo 
him the land. He cannot be held to be 
bound bv this agreement after it was 
broken by the mortgagor. It follows 
that Mr. Fatehohand has no right to 
rely on the contract and must point out 
in the general law of mortgage some 
authority for the proposition that a 
mortgagee is not entitled to the benefit 
of his security as soon as he becomes 
entitled to repayment of his money. 
Naturally the learned pleader has not 
been able to find any such rule, on the 
contrary we find in the latest part of the 
Bombay Law Reyorter a ease on all 
fours with that in suit Narsimjh Partap 
Bahadur v. Mahomed Yakub Khan (1). 
A money lender made an advance on the 
security of land on condition that he was 
to have possession, secure interest and a 
right of sale. The borrower did not give 
possession and he sued to recover priuoi- 
pal and interest by sale. Their Lord- 
ships held that the mortgagor had de- 
prived him of his security and that 
under S. 68, T. P. Act, the money had 
become payable and that a decree for the 
sale should be made. 1 quote the follow- 
ing words: 

"It would iadoed be a sbartling result of 
the legislature if in such a case as this where 
a default has been made of a kind which 
materially affeots the security there existed 
no remedy for the immediate enforcement of 
the mortgag e." 

This remark was made because the 
Courts in India had held that the only 
relief was a suit for specific performance. 
The result would be even more startling 
here in Sind where the property of an 
agriculturist can only be sold in specifi- 
cally mentioned mortgage, for a money 
decree would be probably quite useless 
to a mortgagee and he might have to wait 
for years to get either principal or 
interest if he could not get a decree for 
sale against the mortgaged property. For 
this reason we must reject the appeal. 

v.S./r.K. Appeal dismissed. 


fl) A. I. R. 1923 P.O. 139. 


Farumaitv. Abdul Bauf 
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Francis Paul De 5ou?a-- Flaintiff. 

V. 

Secy, of State — ^rDafeDdaal;, 

Suit No. 278 of 1926, Decided on 12(ih 
July 1929. 

(b) Railwayi Act, S. 77 — Notice mutt be 
given to Agent and served as under S. 140 — 
Notice to Divisional Commercial Superin- 
tendent is not sufficient. 

Nobioe required under S. 77 read with S. 140 
muab be given to the agent conoernod. Notice 
of suit Bgainat a railway company could only 
be served in one of the three wa]fa described 
by S. 140. A notice of the claim against the 
railway company, oven within the statutory 
period, to the Divisional Commercial Superin- 
tendent as per R. 6, Qoeda Traffic N. W, By. 
(1921) IB no notice as required by the Rail- 
ways Act : A. I. it 1926 Lah. 2j3 (iAii.), Di’it ; 
A, £. it. 1925 S%nd 229 , .1. I. U. 1922 Mad. 362 
[F.B.i, A. I. II. 1923 All. 301 and A. I. it. 1926 
Bom. 139, Ref. [P 240 0 1] 

(b) Railways Act. S. 72 — Person bringing 
cattle to railway station for consignment — 
Times of running of cattle trains should be 
enquired by consignor. 

A person bringing cattle to the railway sta- 
tion is bound to inquire as to the times of 
running of cattle trains and cannot by omit- 
ting to inquire put upon the company the 
obligation to forward cattle out of the ordi- 
nary course of their arrangement. [P 242 G 2J 

(c) Railways Act, S. 72 — Consignment of 
nnimals delivered to railway company — 
Death of animal in transit^lnsufficient pro- 
vision of food and water by consignor^ 
Railway Company held not responsible for 
death of animals. 

A merchant delivered a consignment of 50 
pigs to the railway authorities at Delhi for 
carnage to Karachi. The loaded waggon left 
for Karachi by the first available passenger 
train and arrived at Karachi after a delay 
caused by halt at the intermediate stations 
for about 18 hours. The two servants of the 
merchant left Delhi by the same train to 
which the loaded waggon was attached. 35 
pigs of the consignment expired in transit 
befere reaching Karachi. It appeared from 
the evidence that the servants failed to pro- 
vide sufficient lood and water in the waggon 
narrylng the pigs. 

Held : that the servants of the railway 
company were not guilty of negligence or mis- 
donduot and that they did nothing that con- 
tributed to the loss of pigs. [P 242 0 2] 

W. Lo6o— for Plaiatiff. 

Chaottkram D. Motwani^toi Dafea- 
dent, 

Kalumal, A. J. C. — The present is a 
case arising out of a consignment of 50 
pigs delivered to the railway authorities 
at Delhi for carriage to Karachi Cauton- 
meut on 12th March 1925. A four whee- 
led wagOD was requisitione] from N. W, 


Bailway and utilized for carriage of the 
live stock. The passenger train with 
this consignment left Delhi at 5-30 p.m., 
on 12th March 1925, reaching Samasatta 
at about 4 p.m., on 13th March 1925. 
Probably the same train after a halt of 
about 6 hours at this station left, carry- 
ing pigs arriving at Bohri junction on 
14th March 1925 at about 7 a.m. Here 
as the train bringing pigs had to stop the 
waggon with pigs was detached and taken 
to a goods shed platform. Another train 
to which this wagon was attached left 
Bohri at about 7 p.m. same day. 35 pigs 
out of this consignment expired in tran- 
sit before reaching Karachi Cantonment. 
One of the remaining 15 pigs it appears 
died at Cantonment station and two more 
soon after they reached the farm of the 
plaintitf . Events so far are admitted or 
may be taken as established on the evi- 
dence recorded. 

The defendant's liability for this loss 
of 38 pigs is based on the alleged neglect 
or misoonduot of railway servants, firstly 
because the goods were dispatched from 
Delhi without obtaining freight in ad- 
vance and instructions from the consignor 
or without alfording the oonsiguor an 
opportunity of giving iustruotious ; 
secondly, because the pigs were not dis- 
patched by a through train so as to avoid 
detention of 12 hours at Bohri ; thirdly, 
because, the pigs were loaded in a waggon 
not sulficiently large to accommodate the 
number ; fourthly because Laohman, at- 
tendant in charge of pigs was not per- 
mitted to throw out carcasses of pigs 
found dead at Bohri ; and fifthly, as no 
opportunity was given for making pro- 
per provision for food and water needed 
for pigs. The loss suffered by the plaia- 
tiff is value at Bs. 1,373-10-0, the details 
whereof are found in the memo annexed 
to the plaint. 

The action of the plaintiff is resisted 
on various grounds some of which are 
technical. Technical pleas raised are 
that the suit is not maintainable, no 
notice as required by S. 77, Bail ways Act, 
9 of 1890, having been given to the Agent, 
N. W. Bailway, and that the plaiatiff 
being neither consignor nor consignee has 
no oausa of auction. On the merits the 
olaim is resisted on the ground that the 
oonsigumeut as required on 11th March 
1925, by the plaintiff’s agent left Delhi 
on 12th March 1925, by the passenger 
train at about 6-20 p.m. and that tha 
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waggon supplied* at; the plaintiff's 
agent's request having been loaded by 
about 12 noon, the plaintiff's men at 
Delhi had sufhoient time to give instruo- 
'tions and make proper arrangements if 
they bad desired to do so and that there 
was no unneoessciry detention which 
<X)uld have been responsible for the death 
of the animals. Facts in para. 4 of the 
plaint frbm which inference as to negleot 
eind misoonduot is sought to be drawn have 
.also been traversed. The defendant finally 
in the alternative baa pleaded that the 
plaintiff or his agent having failed to 
make a declaration as required by S. 73 
of the Act is debarred from claiming 
more than Rs. 10 for each of the animals 
lost, .and that the claim, if allowed, 
ehould be restricted to 35 pigs and could 
not possibly cover the case of animals 
dying after they bad reached their desti- 
nation The plaintiff has also been put 
to the proof of various items comprising 
the claim as particularized in the memo 
above referred to. 

On the pleadings, the following issues 
by Court embodying the contentions of 
the parties have been raised : 

1. la the suit barred for reasons given in 
para. 1 of the written statement ? 

2. Has the plaintiff any right to sue ^ 

3. At whose risk was the conaigament oar- 
■xied ? 

4. How many pigs died in transit ? 

5. Is the defendant responsible for the pigs 
that did not die in transit 7 

G. Were the defendant’s servant guilty of 
negligence and misoonduot as alleged by the 
Mplaintiff 7 

7. Did any of the pigs die through the 
neglect and misconduct of railway servants 
«a alleged by the plaintiff , 

8. Is the plaintiff entitled to more than 

Bs. 10 per pig for the pigs for which the de- 
'lendant is held liable 7 _ 

9. To what amount, if any, is plaintiff enti- 
tled 7 • 

10. General. 

The ease has been argued at some 
length exhaustively, by pleaders con- 
•oerued. The Court is now required to 
•determine various points urged. It would 
^be, I think, oouvenient first to dispose of 
'two teohnioal pleas raised embodied in 
tissues 1 and 2. 

The plea as to the plaintiff not having 
any cause of action is evidently based on 
iiho railway reoeipt wherein the plain- 
tiff's agent Yellows is shown as consignor 
■and consignee. The evidence adduoed, 
'however, leaves no room to doubt that 
the consignment was for the plaintiff 


and that Yellows acted nlBrely as his 
agent. This plea for the defendant can- 
not therefore on this finding stand. 
Rightly, therefore, has this contention 
not been stressed by Mr. Choithram for 
the defendant. The p^a, however, as 
to the notioe being not proper needs 
serious oonsideration. The notice as re- 
quired by Railways Act dated 15th Octo- 
ber 1925, part of Ex. 21 addressed to the 
agent is clearly beyond six months as re- 
quired by S 77, from the date of consign- 
ment. Such a notice is by S. 140, Rail- 
ways Act, required to be sent to the agent 
by one of the three modes given there. 
The notice above referred to is prima 
facie invalid, having been sent more than 
SIX months after the goods had been con- 
signed at Delhi to the railway for des- 
patch. 

To meet this plea which appears fatal 
to the plaintiff’s claim, Mr. Liobo has 
contended that notioe of the claim in 
question was given within the statutory 
period to the Divisional Commercial 
Officer known also as Divisional Com- 
mercial Superintendent who had been 
duly authorised to receive, such notices 
by the agent as per R. 6, Goods Tariff, 
N. W- By. (1924). Such notice delivered 
to the officer abovesaid as hold in Dehi 
Bitia Mai v. Secy of State (1), is tanta- 
mount to a notice as required by statute 
to the agent under S. 77, Railways Act, 
read with S. 140 of the said Act This 
contention of Mr. Lobo, has no doubt 
support in this ruling in case delegation 
by the manager of such authority to the 
Divisional Commercial Officer be held 
proved. As a fact, Mr. Lobo's conten- 
tion as far as I have understood him is 
not that the notice to the officer above- 
said must be deemed to have been sent 
by him to the agent, and that the agent 
should be deemed therefore to have re- 
ceived it within the statutory period as 
oontemplated by S. 77 read with S. 140, 
Railways Aot. If this is, however, his 
contention as remarked in Secy, of State 
7 . Bellaram Mohandas remarks at 
p. 28 (of 18 S. L. BX the Court cannot 
from the fact that notioe reached Divi- 
sional Commeroial Officer deduce that 
this offioer oommunioated the same to 
the Agent within the statutory period. 
This fact should be strictly proved and 
is not a matter of deduction. 

(1) A. I. R. 192G Lah. 263=.7 Lah. 298 (F.B.).. 

(2) A. I. B. 1925 Sind 229=18 S. L. R. 25. 
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Aooepting tiat the Uw baa been oor- 
rectly laid down in Devi Ditta Mai y 
Secy, of State (1), though the view taken 
there and the reasoning underlying it 
borrowed from Mahadev Aiyar v. S. I. 
By. Co. (3), has keen doubted in Seoy. of 
State V. Bellaram Mohandas (2), above 
oited, could it now be said that the plain- 
tiff baa on the evidence in this case 
established delegation of authority by 
the agent as such ? All that this B. 6 
relied upon by Mr. Lobo says is that any 
application in conneiion with claims for 
compensation and refund of overcharges 
relating to Karachi Division should be 
made to Divisional Commercial Officer, 
Karachi. This rule does not at all refer 
to the statutory notice as required by the 
Railways Act. In my opinion notice re- 
quired by S. 77, Railways Act, should, to 
be valid, be addressed to the agent. Be- 
sides E. 6, Goods Tariil, applies to goods 
carried by goods trains and not to live 
stock carried by passenger trains. To 
the present case the rules in Coaching 
Tariff apply In the Coaching Tariff 
there is no rule corresponding to R. 6 of 
Goods Tariff. In this Coaching Tariff 
the provisions in S. 77 are reproduced in 
R. 32. This makes it abundantly clear 
that notice required under S. 77 road 
with S. 140, .Railways Act has not been 
dispensed with so far as the agent is con- 
cerned. The case reported in Devi Ditta 
Mai V. Secy, of State (l) is besides the 
case of dead stock not live stock. 

Notice of suit against a Railway Co., 
could only bo served in one cf three ways 
described by S. 140, Railways Act, vide: 
Cawnpore Cotton Mills Co. v. O I- P- 
By. Co. (4) and Q, I. P. By. Co. v. 
Chandu Lai Sheo Pratap (5). This has 
not been done in this case, with the re- 
sult that no notice could be said as re- 
iquired by the Act to have been given to 
Ithe agent- 

This finding though by itself is suffi- 
cient to dispose of the case in its en- 
tirety, 1 would like to deal with other 
issues raised on the merits as well, par- 
ties having led their entire evidence on 
the said issues. However, before I deal 
with the rest of the issues, I would like 
to preface my judgment on this part of 
the ease with few remarks not out of 

(3) A. I. B. 1922 Mad. 862=15 Mad. 513 
(P.B.). 

(1) A. 1. B. 1923 All. 301=45 All. 853. 

(5) A. 1. B. 1926 Bom. 138=50 Bom. 81. 
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place at this stage. (The judgment thei» 
discussed inconsistency between oorres- 
pondence and statements and proceeded). 
With these general comments, I think 
it is the duty of this Court to closely 
examine the evidence led for the plain- 
tiff and not accept it unless it beara 
unmistakeable signs of truth and relia- 
bility. The plaintiff’s own evidence is 
not of any value, at least not of much 
value, as his information is solely 
derived from his agent Yellows and his 
servant Lachman. 

Issues 4 to 7. — It is convenient to deal 
with these 4 issues together. The plain- 
tiff’s case is that Yellows, his agent was 
sent to Delhi to purchase pigs for him 
that he was supplied with necessary funds 
to meet the cost including purchase price 
and railway freight, that he was sup- 
plied by the Deputy Station Superinten- 
dent with a waggon to load the animals 
in pursuance of his requisition made on 
11th March 1925, that the pigs were all 
loaded on 12kh March 1925 by about 
12-30 noon, that it was arranged with 
the said Superintendent that the car-^ 
riage containing pigs could be attached 
by the passenger train leaving next^ 
morning and that the freight was de- 
manded of him in the forenoon of 12th 
March 1925, but not paid till about 
6 p. m. that day. It is further stated 
that relying on the assurance given that 
the pigs would be leaving by the morn- 
ing train of 13th March 1925 as arranged 
Yellows leaving Lachman with two 
water buckets to look after the pigs 
went to Delhi City at about 1 p. m. to 
arrange for food and casks needed for 
feeding and watering the pigs, on the 
journey, and that on his return to the> 
station at about 6 p m. to pay freight he^ 
was surprised to learn that the pijs had' 
already left by the evening train. It is 
asserted that Yellows there and then 
protested against this action and left 
that very night by another train ta 
catch the train carrying pigs at 
Bhatinda. Yellows in this depressed 
state of mind due to anxiety about piga 
going without food and water all the^ 
way, forgot to have food for the pigs or 
take casks that ha had ordered to bo 
made for watering pigs. It is further 
said Yellows though he succeeded in 
catching the train carrying the pigs at 
Bhatinda at .about 2 a. m. on 13th 
March 1925, yet did not even have a 
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look at the pigs there to see their oondi- 
fcioQ that he travelled from Bhatinda to 
Samasatta by the same train carrying 
the pigs and that at Samasatta he oanght 
Ijahore Mail leaving Laohman behind to 
oome with the pigs. This witness far- 
ther asserts that he did not inquire even 
at this station if he could procure casks 
needed for watering pigs on the way. 

This Version of *the plaintiS's case 
given by Yellows plaintid's manager, it 
is extremely difficult for any Court to 
accept Comments already made are 
sufficient to destroy the value, if any 
such evidence has. Yellow's statement 
Ex. 10 admittedly taken down correctly 
at Cantonment Karachi makes no men- 
tion of the conduct complained of of 
railway servants at Delhi, is silent al- 
together about the promise by railway 
officers at Delhi, to send the waggon in 
question by passenger train on the morn- 
ing of 13th March 1925. There is again 
sharp conflict between Yellows' state- 
ment and that of Laohman in very many 
important particulars. Lachman says 
that Yellows told him at Samasatta 
that he could not procure casks at Delhi 
whereas Yellows' version is that ha for- 
got all about them in the anxiety that 
he felt for the pigs going without suffi- 
cient quantity of food and water on ac- 
count of the action of the railway autho- 
rities. Statements Exs. 9 and 10 in 
unmistakeable terms show that both 
Yellows and Laohman travelled by the 
same train that left with pigs on the 
evening of 12th March 1925. State- 
ments made in this Court by these two 
witnesses are not only conflicting on this 
point but bear impress of falsity in 
several particulars. They contain many 
untruths and half truths more dange- 
rous than untruths. Both these wit- 
nesses not only have shown no regard 
for truth, probably because they want 
to save their own skin, and escape the 
liability for loss caused to the plaintiff 
by their own neglect, but they created 
adverse impression on the Court while 
being examined. It is needless to an- 
alyse further this sort of evidence 
brimming with falsehoods. 

It is urged for the plaintiff that the 
railway officials should have advised 
the plaintiff's agent to send the con- 
signment of pigs by the morning train. 
It is no part in my opinion, of railways 
business to advise unasked the consignors 
1929 S/31 & 32 


as to the train or route th^ should send 
their consignments by. It is the busi- 
ness of consignors to acquaint them- 
selves with rules and regulations of the 
railway to find out the train^ or route 
that will suit their# purposes : vide 
Arunachalam v Madras By. Co. (6) re- 
marks at p. 122. 

The story told by Yellows, plaintiff’s 
agent that he had sufficient funds to pay 
the freight on the morning of 12th 
March 1925 when the pigs were loaded, 
could not be true. He must have spent 
at least between Bs. 100 to Rs. 200 on 
the fare from Karachi for himself and 
the attendant Laohman and the food 
and other necessaries required for their 
stay at Delhi for about a week for load- 
ing the pigs etc. etc. He could not 
therefore be in possession of sufficient 
funds to pay the freight when demanded 
as he had not then received Rs. 1,000 
remitted to Hiralal by the plaintiff.' 

Giving my very best attention to the 
evidence adduced by the plaintiff, 1 
have not the least hesitation in coming 
to the conclusion that the story as to 
Saperinteadent at Delhi agreeing to 
send pigs by the morning train of 13th 
March 1925, as to the freight being paid 
after the pigs had as a matter of fact 
left the station and as to the plaintiff's 
agent being deprived of an opportunity 
to bring sufficient food and water for the 
pigs, is nothing but a fiction, creature 
of anxiety on the part of the plaintiff to 
snatch somehow or other a decree 
against the defendant. The correspon- 
dence read as a whole viewed in the 
light of the documents referred to above 
already and in the light cf the com- 
ments already made, read with the 
testimony led for the defendant which I 
have no reason not to accept, has es- 
tablished beyond doubt that the railway 
servants were not in the least to blame, 
that the plaintiff's agent not knowing or 
anticipating what would happen to the 
pigs did ask the railway to send the pigs 
by the train leaving on the evening of 
12th March 1925, and that both the 
manager and the servant of the plaintiff 
did leave by the train carrying pigs from 
Delhi. It appears to me that both these 
men either by reason of want of ex- 
perience on their part of foresight'or neg- 
lect of their duty failed to provide suffi- 

(6) [1910J 39 Mad. 120=3 I. 0. 981=6 M. Ij7 
T, 292. 
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oienli food algid waber in the waggon 
oarrying the pigs, and by reason of that 
and beoanse of their neglect to properly 
look after the pigs throughout the 
journey, t|ie animals suffered and died. 
The animals werp attended to after they 
had left Delhi station only two times, 
once at Samasatta and onoe at Bohri. 

This certainly was dereliction of duty 
on the part of the plaintiff's agent and 
his servant. There is no evidence on 
the record reliable to justify this Court 
holding that 35 pigs died at Bohri after 
the train bad arrived there and before 
another train taking the pigs at Bohri 
station had started. It appears to me that 
the pigs for want of care, scarcity of food 
and water not supplied to thorn by rea- 
son of neglect on the part of the plain- 
tiff’s servant and not by reason of 
heat, if there was any at all, at Bohri 
suffered soon after they had left Delhi 
and continued suffering thereafter with 
the result that 35 of the lot died during 
the course of the entire journey. 

Under B. 150, Coaching Tariff, the at- 
tendant who is allowed to travel free is 
solely responsible for 'the watering and 
feeding of the animals en route. Under 
B. 98, Traffic Manual, the loaded waggon 
has to leave by the first available train 
as was done in this case. By despatch 
order placed with the railway by plain- 
tiff's agent Ex 11 the railway authorities 
are out liable for damage or loss arising 
from delay not caused by the negligence 
or misconduct of their servants. It is 
inconceivable therefore in the cirenm- 
stances of this ctse mentioned here 
and above that the defendant could be 
held liable. 

Before I have done with these issues, 
I would very briefly touch the point as 
to burden of proof. This point in this 
case loses its significance as evidence 
has been led by both sides. It is only 
when evidence is led by one side not 
rebutted by the other side that the ques- 
tion as to onus assumes importance. Even 
assuming, as contended, that the onus 
lay in this matter on the railway to 
prove the cause or causes of loss of ani- 
mals by death, the same has been in my 
opinion amply discharged. 

It is doubtful in my opinion that in 
cases of this kind before the Court where 
the obligation as to looking after the 
-animals as regards their watering and 
food admittedly lay on the plaintiff’s 


attendant it is incumbent on the rail- 
way authorities to prove the cause of 
death of the animals in question. The 
consignment left as held by me, by the 
train as asked by the plaintiff's agent 
or as it should have ordinarily left and 
that the train missed no connexion at 
any junction en route. It is not proved 
that the railway officials by any act on 
their part or by omission to perform any 
obligation that lay on them contributed 
to this loss of the pigs, A person bring- 
ing cattle to the railway station is 
bound to inquire as to the times of 
running of cattle trains and cannot by 
omitting to inquire put upon the Com- 
pany the obligation to forward cattle 
out of the ordinary course of their ar- 
rangement : see Halsbury's Laws of 
England Vol. 4 foot-note under para. 64 
My findings on issues 4 to 7 are 
therefore that the pigs died in transit, 
that the defendant is not responsible for 
the pigs that did not die in transit, that 
the defendant’s servants were not guilty 
of negligence and or misconduct, and 
that they did nothing that contributed 
in the least degree to the loss of pigs 
in question and that the pigs did not 
die because of any act of commission or 
omission on the part of the defendent's 
servants. 

Issue 8. There is no doubt that 
oven if the plaintiff had succeeded in 
making out the responsibility of the 
defendant he would not have been 
awarded more than Bs. 10 there being 
no declaration as required by S. 73, 
Biiilways Act. Issue 9. The plaintiff 
is not entiled to anything whatsoever. 

The result of my findings is that the 
plaintiff’s action must fail and be dis- 
missed with all costs 

V s /r.k. Suit dismissed. 
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Bupciiand and De Souza, A J. Cs. 

Emveror 

v. 

Alias 

Criminal Bef. No. 4 of 1928, Decided 
on 20th March 1928, made by the Ist 
Addl. Sess. Judge, Hyderabad. 

Criminal P. C., S, 403— Magiitrate of co- 
ordinate juriidiction should not entertain 
fresh complaint after discharge on same 
facts and evidence and if complainant is ^ 
aggrieved by refusal of the first Magistrate 
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examine witneiiet ai to alleged admii- 
eioni of guilt he must appeal to higher 
■Court. 

Though there ia no absolute bar to an 
ACQUaed peraou being again put in peril of a 
fresh trial in rospeot of the same ofienee in a 
case where the first trial has ended in an 
•order of disoharge, it ia a well recognised and 
salutary rule of law that a Magistrate of oo- 
ordinato jurisdiction should not entertain a 
fresh oomolaint in rospeot of the same ofionco 
when it isTbased on faots which are known to 
the complainant and on evidence which was 
available when the first trial was held; and so 
if the complainant is aggrieved by the refu- 
sal by the Magistrate who hold the first trial 
to examino the witnossos as to the alleged 
admission of guilt it is his duty to appeal to 
the higher Court and not to have recourse to 
a fresh complaint being filed before another 
Magistrate of co-ordinate authority. 

[P 243 G 1, 2] 

0. Loho — for the Crown. 

Judgment — The First Additional Ses- 
sions Judge, Hyderabad, has referred to 
us the case of Dune v. Alias with a re- 
•00 mme ad at ion that the prooeediugs taken 
by Duru before the Sub-Divisional Magis- 
trate, Desert, be quashed on the ground 
that a similar oomplaiot filed by him 
against the same accused before the First 
Class Magistrate, Mithi, bad been dis- 
missed under S, 253, Criminal P. C. It 
is clear from the deposition of the com- 
plainant that the only additional ground 
ou which he has filed the second com- 
plaint is that during the pendency of the 
first complaint, the accused had approa- 
ched him for a settlement and offered to 
pay him oompensatioa, that at that time 
the accused had admitted his guilt and 
that though he had asked the first trial 
Magistrate to examine the witnesses as 
to the alleged admission of guilt, the 
tirsb trial Magistrate had refused to do 
so. Now though no doubt, there is no 
absolute bar to au accused persou being 
again put in peril of a fresh trial in res- 
pect of the same offonoe in a ease where 
the first trial has ended in an order of 
disoharge, it is a well recognized and 
salutary rule of law, that a Magistrate 
of oo-ordinate jurisdiction should nob 
entertain a fresh ooiuplaint in respect of 
the same offence when it is based on 
faots which are known to the complain- 
ant and on evidence which was available 
when the first trial was held. A depar- 
ture from this rule is in effect au assump- 
tion by the Magistrate of the powers of 
the appellate Court, and is utterly con- 
trary to sound principle. 

It is abundantly clear from the state- 
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ment of the complainant Ehat there were 
no new facta and no new evidence had 
come to light after the passing of the 
order of discharge, and if the complainant 
was aggrieved by the refusal by the 
Magistrate who held the first trial to 
examine the witnesses as to the alleged 
admission of guilt it was his duty to 
have appealed to the higher Court and 
not to have had recourse to a fresh com- 
plaint being filed before another Magis- 
trate of co-ordinate authority. For those 
reasons wo accept the reference and quash 
the proceedings now ponding against the 
accused Alias in the Court of the Sub- 
Divisional Magistrate, Desert. 

P.N./h.K. Proceedings quashed. 
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Bahlee, J. C., andKalumal, A J. C. 

K. S. Mahomed Hussain — Accused — 
Applicant 

v 

Emperor — Opposite Party. 

Criminal Revn Appln. No. 15 of 1929, 
Decided on 26th July 1929. 

Criminal P. C., S. 561-A — Relevant r®' 
marks, forming reasoned basis of argument, 
cannot be expunged from judgment. 

Beobion .561-A declares the inharenb juris- 
diotion of the High Court to maka suoh orders 
as may be neoessary to proveob abuse of the 
process of any Court or otherwise to secure 
the ends of justice and if to secure the ends of 
justice, it appears to bo necessary to expunge 
any matter from the judgment of a orijninal 
Court, then the High Court has power to do 
BO. PrinoiploB which govern the action of 
High Courts in such a case are these : if an 
unjustifiable attack bo made on a person who 
has had no opportunity of being heard in his 
own defenoe, and the remark is irrelevant and 
separable it oan and should be expunged, 
especially if he is neither a party nor a wit- 
ness. But it is not proper to delete them un- 
less they are separable, that is to say, if they 
form an integral part of the argument. A 
Judge or Magistrate is bound to record reasona 
for his decision and oven in the interest of 
justice, the High Court cannot delete those 
roasouB and leave the deoision without its 
reasoned basis. Unless the remarks are irrele- 
vant or can bo expunged without ruining the 
argument, the High Court cannot legitimately 
interfere : A. /. R. 1925 Lali. 392 and A, I, Ji, 
1927 All, 193, D%st, ; A, I. H. 1925 Lah. 187, 
Discussed, [P 244 .0 1, 2] 

C, M. Loho—loT Applioant. 

Partabrai D. Punwani — for the 
Crown. 

Judgment. — The applicant is a Da 
puty Supariatendent of Police in the 
Sukkur Distriot. He was a witness for 
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the Crown in Sessions Case No. 66 oi 
1928 in the Sessions Court, Sukkur and 
ho asks us to expunge from the judgment 
of the Sessions Judge some remarks 
which were made ji^gainst his conduct and 
character. 

The remarks of which he complains 
were those : 

"Tho whole thing has tho appanranoo of be- 
ing a job pub up by tho polico with the asaisb- 
anco of those two /.ammdars,” 
and secondly, 

“It 18 much to bo cleprfcahocl that a polico 
ofTicer of tho rank of Doputy Superiiitondont 
of Polico and two /ainindars of such a high 
status .should havo lent themselves to such a 
scheme oven out of mistaken zoal.” 

The sessions case was tho trial of one 
Panjal and three others on charges of 
murder and under S. 201, I. P. C. The 
Crown sought to prove an extra judicial 
confession made by the accused Panjal to 
the zaniindar Gliulam Nabi and K. B 
Iraambux, and also that the accused had 
repeated a statement in the presence of 
the Deputy Superintendent of Police, K. 
S. Malioined llussain. This statement 
made by him had led to the discovery of 
certain ornaments which furnished evi- 
dence of a very valuable oharacter. The 
learned Sessions Judge discussed this 
evidence and for several reasons stated 
that he was unable to accept the state- 
ments of the witnesses at their face value. 
He then made the remarks of which com- 
plaint has been made. 

Wo have already, in dealing with the 
appeal made on behalf of Government 
against the acquittal of Panjal, com- 
mented on the evidence and expressed 
the view that there was no justification 
for tho strictures made on the zamindars 
or on tho Deputy Superintendent of 
Polico, and accepting this evidence, we 
have convicted the accused of an offence 
under S 201. It is only necessary, there- 
fore, to repeat that we are of opinion 
that a Sessions Judge should not make 
remarks of this nature against a high 
olhcer of police unless there are very 
solid grounds to support them. 

The question now is whether we 
should expunge these remarks from tho 
record. 

Section 561-A declares the inherent 
jurisdiction of the High Court to make 
such orders as may be necessary to pre- 
vent abuse of the process of any Court 
'*or otherwise to secure tho ends of ]us- 
tioe,' and it has been decided that, if, to 


seoure the ends of justice, it appears tz 
be necessary to expunge any matter from 
the judgment of a criminal Court, then 
this Court has power to do so. The sec- 
tion is new but it has been made use of 
by other High Courts to justify the dele- 
tion of libellous remarks such as those 
complained of by the applicant, and we 
are satisfied that wo have juiisdiction to 
expunge objectional passages in the in- 
terest of justice. Tho question is whatj 
principles should govern our action Ob-' 
vioualy, if an unjustifiable attack be| 
made on a person who has had no opport- 
unity of being heard in his own defence, 
and the remark is irrelevant and separ- 
able it can and should bo expunged, espe- 
oially if he is neither a party nor a wit- 
ness. But it is not so easy to expunge 
remarks which though unjustified, are 
relevant and wo do not think that it is 
possible to delete them unless they arei 
separable, that is to say, if they do not| 
form an integral part of the argument. A| 
Judge or Magistrate is bound to reoord| 
reasons for his decision and even in thei 
interest of justice wo cannot delete those 
reasons and leave the decision without 
its reasoned basis. We can operate but we 
must not kill the patient. 

We regret, then, that the remarks of 
which the applicant complains must 
stand, for they form a necessary part of 
the argument The prosecution sought 
to prove a confession, and the production 
of property ; and, if that evidence had 
been accepted, the Court was bound to 
convict. The learned Sessions Judge re- 
fused to believe the zamindars who sworo 
to the confessions, and gave his reasons. 
But the zamindars’ word was confirmed 
by that of the Deputy Superintendent of 
Police, who had heard the confession and 
seen tho production. Logically then the 
Sessions Judge was bound to express his 
opinion of the Deputy Superintendent of 
Polico and ho did so. We do not agree, 
with his views, but since wo cannot sayl 
that they wore irrelevant or expunge the! 
passage without ruining the argument,] 
we cannot legitimately interfere. 

The learned Public Prosecutor has dis- 
covered three decisions on this section 

Amarnath v. Emperor (l), Beiiarsi 
Das V. Emperor (2), Panchanan Banerji 
V, Upendra Nath Battacharji (3). 

(1) A.I.R. 1925 Lah. 187=5 Lah. 476. 

(-2) A.I.R. 1925 Lah. 393=G Lah. 166. 

(3) A.I.R, 1927 All. 193=49 All. 254. 
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In the second of these cases. Beiiarsi 
Das V. Emperor (2), the remarks which 
were expunged obviously must have been 
irrelevant and separable Their Lord- 
ships remarked that not content with 
deciding the issues which properly arose 
out of the charge which ho had to try, 
the Magistrate proceeded to express 
strong opinions as to the inobivcs which 
he consinored had inspired the prosecu- 
tion. and declared that the accused had 
been the victim of a conspiracy on the 
part of the petitioner who was neither a 
party nor a witness. 

In the Allahabad case it appeals that 
the Magistrate had made the remark that 
the complainant was a profligate and this 
remark was not supported by the evi- 
dence, and appears to have been irrelevant 
to the case. 

Our only difUculty comes in when we 
turn to the case of Amarnath v. Em- 
peror JO- In that case the Magistrate, 
in dealing with the evidence of a police 
olficer, stigmatized him as a perjurer • 
and the High Court expunged the pissago 
on the ground that the finding was based 
on evidence which was on the record, and 
that they had satisfied themselves that it 
was wholly unjustified. 

This CT.9Q perhaps might he taken as 
an authority for tlie deletion of relevant 
remarks made against witnesses, for it 
may have been necessary for the Judge 
or Magistrate to express an opinion on 
this particular witness. But the ques- 
tion as to whether a High Court has 
power to expunge relevant passages does 
nob seem to have been raised, and it is 
not clear from the report that the evi- 
dence of the police officer was so impor- 
tant as to form the whole basis for the 
conviction, or acquittal as the case may 
be. 

We, thoretoie, cannot look upon this 
decision as an authority for the proposi- 
tion that a remark should be expunged if 
it 13 libellous and untrue, oven at the 
risk of ruiaing of the argument of the 
Court. And wo think we are justified in 
taking the view which we have indicated 
above that passages must only he deleted 
if they are irrelevant and do not form 
iubogral part of the judgment in which 
they appear. 

For these reasons we must reject the 
application made by K. S. Mahomed 
ITussain but at the same time we repeat 
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that we consider that the^remarks made 
against him wore wholly Ainjastified. 

K.N./r.K. Application rejected. 

A. I. R. 1929 •Sind 245 

Bargee, J. C. and Kalumal, A 1 C. 

Emperor 

v. 

Panjal and othei ^ — Accused -IIos- 
pondonts. 

Criminal Appeal No 41/1 of 
Decided on 22nd July 1029, from ac- 
quittal order of the four accused of Soss 
Judge, Sukkur, in Sessions Case No. 6G 
of 1928. 

(a) Evidence Act, Si. 24 and 27— Confei- 
sion should not be accepted, when evidence 
does not show that it was not caused by 
inducement^Statement leading to diicovery 
of articles is admissible. 

Whore tho Court is nob atitisfiod on evi- 
donco that tho confession nv,vdo by the ao- 
ensod was not caused by any indiioemont, 
throat or promiso proceeding from any per- 
son in authority, the confcssi:)!! should not 
ho accepted A sbatoment loading to dis- 
covery ol certain articlos is, however, aclniis- 
sibo under S. 27. [P 248 C 1] 

(b) Evidence Act, S. 114 — Evidence of 
witnesses relations of co-accused should not 
be accepted without independent corrobo- 
ration 

Where four men are suspected and relatives 
of three try to implicate tho fourth alone 
who IS a .stranger, thoy are naturally suspoo- 
tod of bias and tho principle universally 
adopted in the c.ase of co-accusod cumos into 
play and a Comb sliould lequire somo in- 
dependoiit corroboration boforo aocopting tho 
ovidouue. [P 213 G 21 

Partabrai D. Punwani — for the Crown. 

Mulchand — for Respondents 

Judgment. — An appeal has bean filed 
by the Vuhlie Prosecutor for Sind on 
behalf of Local (jovornment against the 
acquittal of the four accused in Sessions 
Case No. G6 of 1928 of tho Sessions Court, 
Sukkur. 

Tho first accused Fanjal was sent up 
on a charge of murder to the sessions 
Court- The three other accused wore 
committed subsequently on a charge 
under S. 201, I. P. C. hut that charge 
was amended by the learned Session 
Judge who added against them also a 
charge under S. 302. The first accused 
Panjal has been rc-arrested hut the three 
other accused have not been arrested 
and their whereabouts are unknown. 
However, as Panjal has now been in jail 
for several mouths and there appears to 
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be no probabiliiy bbab the polioo will be 
able to find tbe other three men we 
shall take up his case and deal with it 
separately. 

The charge against the four accused 
was that on 12th February 1928 they 
ooinitted murder by mteubionally caus- 
ing the death of one Sahibdino Mehano. 
Sahibdino was a railway gangman and 
a brother of the witness Yakub (Ex. 6)- 
Yakub deposed that Sahibdino came to 
visit him because there was a betrothal 
in his house. On the next day Sahib- 
fiino left his house in the evening, that 
13 at Tiphan to go to the well of 
Miro accused 2. ^liro lived near 
Yakub on the other side of a canal, and 
it is ill evidence that Sahibdino had 
fallen in love with Miro'a sister Mb. Izab, 
who was separated from her husband 
and lived with Miro, Sahibdino did not 
return and Yakub searched him bub 
without success He appears to havo 
obtained some information from one 
Juwan and on the third day Sahibdino’s 
corpse was found buried near the well 
of Miro. Yakub then went to the police 
and laid the information. lie stated 
that on the day after the marriage cere- 
mony in his house Sahibdino had left 
his house and had nob returned and that 
he had been informed by Juwan that ho 
had seen him (Sahibdino) near the 
well of Imambux Khan, whero ac- 
cused 2, Miro, used to cultivate. He de- 
scribed the search and the discovery of 
the body, and then stated that Sahibdino 
had been on terms of criminal intimacy 
with Mb. Izat, the sister of Miro, and 
on that account he suspected Miro his 
uncle Makhno and Fanjal. Fanjal was 
no relative of the other accused but was 
living with Miro as a servant or partner. 
Yakub suspected him because it was 
supposed that be too was intimate with 
the woman Izat. 

After this information had been re- 
corded, the Sub-Inspector Mr. Fakir 
Mahomed wont to the scene of the 
offenco and commenced inquiries. lie 
remained there till 28th February and 
returned on 4th March and stayed in 
or about the village till I3th March 
but was unable to find any evidence 
at all. During this time Miro was 
questioned by Ghulam Nabi a local 
zamindar, who had been called in to 
help in the investigation Finally Ghu- 
lam Nabi was asked by the Sub-Inspector 
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to question Fanjal, and he took 'the 
opportunity offered by the visit of Faii- 
jal to offer condolence to him on the 
death of one of the relatives and ques- 
tioned him- He has deposed that, after 
ho had questioned him for sometime,, 
he made a statement, and on this he 
called the Deputy Superintendent of 
Folico, K S. Mohomod Hussain Shah 
who was also engaged in the investiga- 
tion. It was then ascertained from Fau- 
]al that he had in his possession a sil- 
ver chain which had boon wora by the 
deceased. Ho w.is taken to the house 
of Miro and produced a silver chain from 
a hiding place under a mat in the hut. 
After that ho was questioned about two 
gold ornaments which tho deceased had 
been wearing in his oars and which wore 
missing (tho lobes of the oars had been 
cub off). Ho stated that ho had given 
one of the kevtis (oar ornaments) to a 
goldsmith named Lacbman that ho might 
have a ring made out. Ijachman was 
called and produced a kovti lo throe 
parts, aud stated that it had boon given 
by Fanjal TMio police obtained state- 
ments from Zangi and Izat the sister of 
the accused Miro. And on the strength 
of this evidence the accused Fanjal wa& 
committed for trial on a charge of mur- 
der Some time afterwards the police 
learned to have witnessed the burying 
of the body and implicated tho three 
accused; and on that evidence they too 
were committed to the Court of Sessions 
on a charge under S- 201 but as I have 
said the learned Sessions Judge added 
a charge under 8. b02 

Tho evidence as against Fanjial with 
whom W 0 are now concerned consists of 
firstly, the evidence that ho had made a 
confession to Ghulam Nabi Zamindar 
and repeated it to Khan Bahadur Imam 
Bux IChan, Honorary Magistrate of the 
Second Class, secondly that he had made 
a statement to the Deputy Superinten- 
dent of Folice as well as to these zamin- 
dars and had produced ornaments which, 
it is alleged were on tbe person of tho 
deceased at the time he was killed. 
Thirdly, there is the evidence of Izat and 
tho boy Zangi and lastly, the ovidenco 
of Fathan and Ghulam Ali that they 
had seen Fanjal and the other three 
accused burying a body on the evening 
of the disappearance of Sahibdino. 

The learned Session Judge agreeing 
with all four assessors found that the 
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aocuaed were nob guilty of any offence. 
He disbelieved the evidence of Izat and 
Zangi and styled it as " obviously 
worthless and unreliable ” beeauao, 
though they had made clear statements 
before the committing Magistrate im- 
plicating Panjal, they had attempted to 
resile from those statements in the Court 
of Seasionn. lie expressed the opinion that 
these witnesses had implicated Panjal 
probably with the idea of saving Miro, 
who was the father of one and brother 
of the other witness. As regards the 
confession the learned Sessions Judge 
has said that he was unable to accept 
the evidence of zamindars at its face 
value, firstly because pressure had been 
brought on Panjal, secondly because the 
statement of the accused Pan]al given 
in the words of (Tbularn Nabi, was ex- 
tremely bald and unsatisfactory; and 
thirdly in view of the discrepancies bet- 
ween the statements of the two zamin- 
dara as regards the discovery of silver 
chain and kovti he expressed the view 
that: 

" the wholo thing has tho iiippoarauco ot 
hoing A ]ob put up by tho polico with tho 
assistaiico of tho two /amiiidars,” 
and further on: 

A porusal of tho statoment of tho witnc'ia 
Laohu is also suliioient to show that tho 
whole story about tho kovti being loft with 
him by the accusod is a fabcicatiou," 

But he has not indicated in detail as to 
what part of this statement was so 
improbable as to be unworthy of credit. 
We are quite unable to agree with 
the learned Sessions Judge that there 
is any reason for supposing that there 
has been any '* job put up by the police 
with the assistance of those two zamin- 
dars." It is possible and as I shall 
show later, not improbable that some 
pressure was brought to bear on Panjal 
to make a confession. But this is alto- 
gether besides the point. The present 
question is as to whether accused Panjal 
did make any statement at all; and wo 
find it very difficult to believe that these 
zamindars have concocted the evidence. 
We have listened to Mr. Mulchand on 
the subject for a considerable time but 
he has not been able to give iia any 
satisfactory reason even for the sus- 
picion why they have done so. His 
sole argument is that K. B. Imam- 
bux Khan Jatoi had a grudge against 
Panjal because Punjal'a brother had 
made an applicatiou to tho District 


Magistrate for tho transfer of a case in 
which he was interested, from the Court 
of the Khan Bahadur to some other 
Court, on the ground that the Khan 
Bahadur was a friend jf his opponent, 
Possibly the Khan Bahadur may have 
boon irritated or annoyed by this 
application But it is scarcely con- 
ceivable that so unimportant a matter led 
him to wreak his vcugoanco on Panjiil's 
brother by conoocting evidence so as to 
procuie Punjars conviction on a charge 
of murder, i.o., that ho would abet a legal 
murder 

Apart from this the ovidonoe sliows 
thiib lb was (jhularn Nabi, who pays 
Ks. 4,000 assossment ami is a Com- 
missionor’s dmbari, who first questioned 
the accusod Panjal and to whom Panjal 
made his first statoraerit, and it is not 
suggested that (Ihulam Ali had any ill 
will towaius Panjal or that Khan Biha- 
dur had any infiuoncd over him. h'urther 
it is clearly proved by the evidence of 
the Deputy Superintendent that Panjal 
did produce a silver chain which was 
bnriotl in his hub and that he did make 
a statement which led to the discovery of 
another ornamonb which had been worn 
by the deceased The production of these 
ornaments shows that he must have’ 
made a sbatemont of some sort, unless 
of course the Deputy Superintendent of 
Police was also a party to the plot. This 
has been suggested by the learned Ses- 
sions Judge as a reason for refusing to 
consider his evidence, but we feel that 
we must strongly repudiate the suggos- 
tiou The Deputy Superiutendeut is a 
high officer of the police and it is not the 
least likely that ho would be a party to 
any such inequity. I need not labour tho 
point for the defence has not been able 
to point out to a single piece of evidence 
to justify this view. 

The next question is whether tho ac- 
oused Panjal made a voluntary confession 
and before we can consider the evidence 
as to what he said we must bo satisfied 
that it was nob caused by any induce- 
ment threat or promise proceeding from 
any person in authority. We are not so 
satisfied. The evidence on the point is 
very meagre. Ghulam Nabi stated to 
the Committing Magistrate as follows. "I 
reminded him that he was the culprit 
and such things eould not remain secret." 
That is all there is on the record about 
a ooDversation which must have been 
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proloagod; aad it is not shown what in- 
duced Panjal t6' confess to a murder. It 
is true that strictly speaking it was for 
him to show soino ground for the belief 
or at any rate suspicion that pressure 
had been employed or inducement given; 
but in practice it is clearly impossible 
for an accused person to produce ovidouce 
of this n ituro, and Courts are hound to 
form their views from a consideration of 
all the surrounding circumstances In 
this case there are circumstances which 
certainly raise a suspicion that Panjal 
had been induced to speak by some 
threat or inducement. The investiga- 
tion had gone on without result for three 
weeks and the police were faced with 
failure Ghulaiu Nabi had questioned 
Miro without success and it is not im- 
probable that he was authorized to make 
■in offer to Panjal as an inducement. And 
it is dillioult to see why Panjal should 
have confossod of his own free will for 
no reward. Ghulam Nabi was not his 
chief or employer and had no particular 
authority over him, and it is not likely 
that he was suffering from remorse. Wo 
think then that the learned Sessions 
Judge was justified in refusing to accept 
the confession, though we do not agree 
with the reasons which ha has given 

The evidence of the confession must, 
therefore, bo excluded except the state- 
ments made by Panjal that he had hidden 
a silver chain and given gold kevti to 
to the Sonar Lachman. This part of his 
statement was admissible because it led 
to the discovery of both articles, which 
were identified as the deceased's and 
undoubtadly must have been his. Those 
statements and the production are gua- 
ranteed by the ovidonce not only of the 
zamindars but also of the Deputy Supar- 
intendent of Police. They connect Panjal 
with the crime. 

The next question then is whether ho 
committed the murder. Apart from this 
statement about the ornaments the evi- 
dence is not satisfactory. Izat and >^angi 
made statements in the Court of the 
committing Magistrate and tried to resile 
from them in Sessions Court This of 
course does not show that they were 
false witnesses, nor does their delay in 
making statements to the police affect 
their value. But their evidence must 
bo treated with caution, since they are 
■closely connected with the throe other 
accused, Miro, his brother and cousin. 


. Panjal 1929 

When four men are suspeoted and the| 
relatives of three try to implicate the 4thl 
alone and is a stranger they are natu-l 
rally suspected of bias, and the principle 
universally adopted in the case of GO-ac-| 
cused comes into play, that is to say ai 
Court will naturally require some indo-l 
pendent corroboration. It is useless to! 
say that Panjal was Izat’a paramour, for 
this has nob boon proved; even if he was 
her paramour or one of them, it is not 
unlikely that she was prepared to aaori- 
ficG him for the sake of her brothers. Wa 
agree then, with the learned Sessions 
Judge that it is unsafe bo rely on the 
uncorroborated testimony of witnesses 
who are likely to have had an interest in 
protecting the accused. Purbher there are 
two circumstances which indicate that 
they have not told the whole trabh. In 
the first place the boy deposed that the 
deceased was trussed up before ho was 
killed. This was probably the truth It 
is nob a detail he is likely to have in- 
vented and it suggests that Paujal was 
not the only one engaged. The other 
point 13 that the Crown put forward two 
witnesses who swore that they had seen 
the four accused burying the body at or 
about sunset The learned Sessions 
Judge refused bo credit them because they 
kept quiet for two months I grant that 
their evidonco would not bo enough to 
justify the conviction of the three, but 
Panjal is entitled to the benefit of it, 
and it contradicts iiangi's story and con- 
nects Panjil’s cj-accusod with the crime 

To sum up we exclude the uonfession 
except so far as it relates to the orna- 
monts disooveroi and the evidence of Izat 
and Zingi and we are left with clear 
proof that Panjal was a party ho the dis- 
posal of the corpse, hut not that he mur- 
dered Sahibdino. He is nob shown to 
•have had an adequate motive, and ho is 
implicated merely by the near relatives 
of his co-accused. 

Wo convict him of an offence under 
S. 20L, I P. C. and senbence him to rigo- 
rous imprisonment for a period of five 
years. 

R.M./r.K Older accordingly. 
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Barlee, J C. AND Aston. A. J C. 

Mulchand — Accused — Applioaiifc. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 62 of 1929, 
Decided on 24:fch June 1929, from judg- 
ment of^Addl. City Mag., Hyderabad. 

Railways Act, S. 120 — Section does not ap- 
ply to railway servants. 

Tho latter portion oE S. L20 has a roferonco 
to tho forfeiture of faros and of passes or tic- 
kets and to tho rumoval of tho oRcndor from 
tho railway by any railway servant, and 
thus shows its inapplicability to railway ser- 
vants. [P 249 0 1, 2] 

Hasfiara?n J a'ihanmal — for Ajiplicaat. 

Partabrai D. Punwani — for the 
Crown. 

Judgment — This ig an application of 
tho revision of tho judgmont of tlio 
learned Additional City Magistrate of 
Hyderabad who convicted the applicant 
and sentenced him to iJay a fine of 
Rg 20-0-0. 

It appears that the applicant is an Assis- 
tant Station Master, Hyderabad Station. 
Tho oomplainant is a Guard on tho North 
Western Railway and a dispute arose 
about tho time which should bo enfcorod 
in tho summary as the time of the deiiir- 
ture of tho train of which the complain- 
ant was a Guard. Tho complainant had 
previously suspactod the ohaprasi of tho 
acoused named Goso for the theft of his 
lamp some three days before. Tho Assis- 
tant Station Master did not share lu this 
suspicion and believed that his ohaprasi 
was innocent. The Guard on the day of 
tho allege 1 off once and previously cursed 
tho man who stole his lamp. The 
accused is alleged bo have abused tho 
Guard and used obscene language and to 
have assaulted him. The learned Magis- 
trate considered that both parties were 
at fault, and that a nuisance under S. 120, 
Railways Act, had been committed by 
both. But since the police had only sent 
up tho Assistant Station Master, he sent- 
enced him to pay a fiue of Rs 20-0-0. 

Our attention has been invited to the 
provisions of tho Railways Act, and to 
the fact that Ss 87 to 98 refer to forfei- 
tures incurred by tho Railway Co., 
Ss. 98 to 105 to offences committed by 
tho railway servants, Ss. 106 to 130 to 
other offences and S 131 to procedure, 
ft is contended that S. 120, the section 
under which the accused was convicted 


has no application to railway servants 
A reference to that seibtion appears to 
confirm the contention, for tho latter por- 
tion of the section has a reference to the 
forfeiture of faros and of passes or tickets 
.and to tho removal ot tho offender from 
tho railway, by any railway servant. 
It would follow, if S. 120 applied to rail- 
way servants, that an Assistant Station 
Master might bo removed from tho rail- 
way by .any porter, if he used abusive 
language. The le.arnod Public Prosecutor 
concedes that S. 120 has no application. 
The circumstances do not appear to be 
sucJi as to justify our convicting the ac- 
cused of any offence. 

We therefore set aside tho conviction 
of tho applicant and order the tine, if 
paid, to be refunded. 

P.R./r.K. Conviction set aside. 

A. I. R. 1929 Sind 249(2) 

Barlei:, J. C. and Kalumal, A. J. C 

Mahomed Safe/i— Accused — Appellant, 
v 

Emperor — Opposite Party. 

Criminal Appeal No 130 of 1929, Deci- 
ded on L6bh July 1929, fioin judgmont 
of tho Addl. Sess. .fudge, Hyderabad. 

Penal Code. S. 367 — Teil of lawful guar- 
dianship is that infant or minor should be 
in position to apply to his guardian for pro- 
tection. 

Tho tost of lawful guardianship is that tho 
inr.ant or minor should be in a position to ap- 
ply to his guardian for protocbion. It is not 
iioooBsary and tho law does not roquiro that 
tho Crown should provo that a minor has 
boon taken actually from tho actual custody 
of his guardian. [P 250 G 1] 

Partabrai D. Punwani — for the 
Crown. 

Judgment. — The appellant was com- 
mitted to the Court of Sessions, Hydera- 
bad, and wag tried by tho Additional 
Sessions Judge of Hyderabad on a charge 
under S. 367, I. P. C. The case for the 
prosecution as given by Fakiro the com- 
plainant, was as follows . 

Fakiro wis a boy of 10 years who be- 
longed to Karachi. He said that he had 
left Karachi and had gone to Hyderabad 
to stay with an uncle At the end of 20 
days his aunt and her son left for Sehwan 
to see a fair and he expressed his desire 
to go with them. They went to the 
Hyderabad station where Fakiro missed 
the train. He then went to Kotri and 
caught another train. At Kotri he says 
he met the accused who spoke to him 
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and they went together as far as Sehwan. 
When they reached Sehwan, the accused, 
he said, would not let him go, frightening 
him with a story that the police would 
arrest him for travelling without a tic- 
ket, but took him to a jungle, where he 
tied his hands and feet and left him. He 
remained there for several days in confine- 
ment and then the accused took him 
across the Indus to a deserted house. 
The next day he took him to a village to 
bog and while in the village he succeeded 
in attracting the attention of the passers- 
by to whom he made a complaint The 
result was that both boy and man wore 
taken to the police and the accused was 
prosecuted for an offence under S 367, 
I P Cj., tliat is with kidnapping the boy 
with intention to satisfy unnatural lust. 

The learned Judge framed three issues. 
The first as to kidnapping, the second as 
to intention and the third as to wrongful 
confineinoiit He decided that the boy 
had boon kidnapped from lawful guardian 
but that the accused had not had the m- 
tontioii of satisfying his unnatural lust 
and thirdly that he had wrongfully con- 
fined him in such a way that his lela- 
tions might know it. 

Wo are quite unable bo agree with the 
reasons which the learned Additional 
Sessions Judge has given for his findmgs 
on issue L Ho relied merely on the 
word of the boy. Bub the boy’s ovi- 
donoe was not sulfioient to show that he 
was in the lawful guardianship of any 
one at the time when he met the appol- 
Hub. The beat of lawful guardianship is 
that the infant or minor should be in a 
position to apply to his guardian for pro- 
teotion. It is not necessary and the law 
(does not require that the Crown should 
iprove that a minor has been taken ao- 
tually from the actual custody of his 
jguardian, so long as ho is in a position to 
jresort to his guardian he is said to be in 
itho keeping of his lawful guardian. In 
this case, however, the boy was in Kotri. 
His father was in Karachi. And there is 
no ovidenoo of any sort that he had any 
uncle or aunt at Hyderabad. On the 
second point, we agree with the finding 
of the learned Additional Sessions Judge. 
The boy certainly did allege that the ap- 
pellant had committed sodomy with him, 
bub he was not seat to a doctor for ex- 
amination and we think it would have 
been unsafe to rely on the mere word of 
such a witness. On the third point, as 


to whether the boy was wrongfully con- 
fined, we are of the same opinion and we 
do not think that the learned Additional 
Sessions Judge was well advised in ac- 
cepting his uncorroborated word. We 
prefer to follow the assessors who dis- 
believed him. We accordingly set aside 
the convictions and sentences and direuu 
that the appellant be released. 

p.n./r.k. Conviction set aside, 

A. 1. R 1929 Sind 250 

A.STON, A. J. C. 

IVahid Bux Bhutto and others— A q~ 
cused — Applicants. 

V. 

2(7 —Opposite Party. 

Criminal Miso. Appln. No 201 of 192!^ 
Decided on 22nd August 1929. 

(b) Criminal P. C., S. 227 — Fact that pro- 
■ecutor might have examined witness is na 
ground to add charge of conspiracy to 
charge of offence under Penal Code S 314. 

Tho fact that bho learnod Public Prose- 
cutor migbl; h[ivo GxamiQod witnesaea had bo 
not boon of OLJinion that they hikd boon tam- 
pered with la not a roasonablo ground for 
adding a charg(i of conspiracy to a charge of 
an oflence undor S. 314, Ponal Code in 
tho absouca of any ovidenco of such a con- 
spiracy. [P 252 C IJ 

(b) Evidence Act, S. 30 — Statements im- 
plicating co-accused but not incriminating 
maker are not admiisible in evidence — Parts 
of such statements are admissible against 
maker under Evidence Act, S. 14. 

Statements allogod to hdvo boun made by 
an accused implicating a co-accusod but noj 
incriminating himsolf are not admissible 
against tho co-accusod, Part.i of the state- 
mouts, however, are admissible in ovidenco 
as admi.S3ions against tho porson who made 
them indicating knowledge on their part. 

[P 252 C IJ 

(c) Evidence Act, S. 32 (5) — Statements 
as to name of one's mother and other 
relations are admissible. 

Statomeuts made by a person who is dead 
as to bho name of her mother and other rela- 
tions (except her husband) are admissible 
undor S. 32 (5), in a charge under S. 3GB, 
I. P. 0. [P 252 0 2] 

(d) Evidence Act, S. 32 (1) ^ Statement 
made by person as to circumstances of 
transactions resulting in her death are 
admissible when cause of her death is in 
question. 

The statomonb of a deceased person tha^ 
she was confined in tho house of an aocused, 
that H was keeping watch over her and that 
another accused had raped her on account, 
of which she had becomo pregnant and that 
they were getting ready to give her medicine 
to miscarry and so put an end to her life is 
admissible la evidence undor S. 32 (1), as 
a statement made by a porsoii as to the oir- 
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oumstauoos of a transaotion which reaulfcod 
in her death, in a case in which the cause of 
her death comes into question. [P 252 0 2] 

(e) Evidence Act, S 27 — Fact known to 
police cannot be re-diicovered on statement 
of accused. 

A fact known to the police cannot be ro- 
discovered on the statement of an acou^iod 
person so as to raako such statement or 
anoh inonminatiug conduct admissible under 
8. 27. I [P 25.1 0 1] 

(f) Criminal P. C., S. 526 — Scope, 

The High Court has power to transfer case 
to the Court having jurisdiction from a Court 
not having jurisdiction : 18 All. .350 , 8 Dom. 
312 and 2 Bni.i.LJi. 3)1, Jlel. on,. 38 Ma,l. 387, 
9 All, 191 (P.C.), 12 Mad 791, 23 O.G. 97, ,1.1. 
n 1925 Ondh 190 and A, /. 11. 192.5 Pat. 187, 
Be/. [P 2.j3 C 2] 

T. S. EJ i)himton — for Appli cants. 

C\ M, Zioho — for the Grviwn 

Judgment. — This is an applioi- 
tioo marie by the accused to this Court 
in the exercise of its High Court juris- 
diction to qutiali the commitment of the 
accused to the Sessions Court 

Section 215, Criminal P. G , provides 
that a oomruitraont once made under 
S 213 by a competent Magistrate can 
he quashed by the High Court only and 
only on a point of law. 

It was pointed out by Lord Buck- 
master in the case of Nafar ('haiidra 
Pal V. Shultur Shiekhil) at p. 195 (of 16 
Cal,) that questions of law and of fact are 
some times diOicult of disentangle 

" The proper legal affect of a proved fact 
is oMsontially a question of law so .'tlso is tho 
question of the admissibility of evidence, and 
the question, whether any evidence has boon 
offered on one side or the other , but tho 
question whether the fact has been proved 
when evidence for and against has been pro- 
perly admitted is nocoss.«ri]y a pure question 
of f.aot.” 

On behalf of the applicants it is con- 
tended that there was no evidence that 
the aooused Jan Mahomed committed 
any offenco, that there vvas no ovidenco 
that any of the accused committed an 
offence under S 314, I. P. C , the only 
charge exclusively triable by the Court 
of Se-ssions, on which the accused Osman 
and Bhiru wore committed and that on 
the remaining charges under Ss 368 and 
120-B certain alleged statements made by 
the deceased Khanzadi would be inadmis- 
sible in evidence under S 30 (l), Evi- 
dence Act, since in the charges under 
Ss 368 and 120-B the oause of Khan- 
zadi’s death was not in question The 
defence contend that if the charge 

(1) A.l R. 1918 P.‘0. 92=4G Cal. 189=45 I. aV 
183 (P.C.). 


against the accused uuder S 314, is 
eliminated and so too the* alleged stater 
menta of Khanzadi the evidence remain- 
ing on the record on the charges under 
Ss 368 and 120-B, does nob amount to 
a prima facie case an& that since the 
learned Magistrate hid jurisdiction to 
try an offence under Ss. 368 and 120-B 
and could have infficted in tho aggregate 
4 yo.ir'a imprisonment and line ho misdi- 
rected himself iu committing the accused 
to the Couit of Sessions It is further con- 
tended on behalf of tho applicants that 
tho Sessions Court, Laikana, had no juris- 
diction to try tho case and tliat, there- 
fore, tho Judicial Commissioner's Court 
had no power to transfer tho case to the 
Sessions Court at IT>dorabad, since 
cases can only ho transferred which have 
been committed to a Court having juris- 
diction. [ agree with tho contontioii 
put forward on behalf of the accused 
Jan Mahomed, that there is no evidence 
against him of tho commission of any 
offence Tho prosecution caso against 
him is that he is the son of tho accused 
Nooh in whose house the abducted 
woman Khanzadi is alleged to have died, 
that neither Jan Mahomed nor his father 
alleged that they did not live together 
although tho loiinod Publio Prosecutor 
was unalile to |)oinb out any evidence 
that they lived together. The witness 
Hayab merely alleged that they lived in 
a forest about a call from Mahomed 
Osman. The further evidence against 
Jan Mahomed is that he is related to 
the servants of Mahomed Usman, that he 
attended the funeral of "Khanzadi" and 
expressed opinions about the cause of 
her death, which did not in any way 
incriminate himself. 

With regardito the charge under S.311, 
I. P. C., the learned Public Prosecutor 
stated that he wished to have a charge 
framed against all the accused of having 
entered into a conspiracy to commit that 
offence. The difficulty in tho way of 
this, is that there is no evidence that 
the accused conspired to commit ai> 
offence under S. 311, as the learned Ma- 
gistrate pointed out in his order. The 
learned Publio Prosecutor now states that 
his three principal witnesses were not ex- 
amined in the Committing Magistrate's 
Court and that ho told the Magistrate 
they had been tampered with. The fact 
that the learned Public Prosecutor might 
have examined witnesses had he not 
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boon of opinion that they had been 
tampered withj doo9 not appear to mo 
i reasonable f^round for adding a charge 
□E con9piraoy to commit an offence under 
S 314, in the absence of any evidence 
of such a conspiracy and it does nob ap- 
pear to me to boa matter to be taken 
into consideration when determining 
whether the ovidenco recorded amounts 
to a prima facie case in turning now 
to the case against Maliornod Osman and 
his brother Bhiroo on the charge under 
8. 314, I, P. C., a considerable amount 
of evidence has boon admitted and 
idaced on the record The learned Public 
Prosecutor concedes that since the Grown 
did nob put .Tanat into the witness box 
the statements she is alleged to have 
made as to the cause of Ivhin/rcli's death 
.were inadmissible in evidence 

Jt seems to mo also clnr. that the 
statements alleged to have been made 
by other accused implicating Mahomed 
Usman hub nob in criminating them- 
selves, were also inadmissible against 
Mahomed Usman R. 30, Evidence 
\ob, provides that when more per- 
sons than one are being tried jointly 
for the sanie offence and a confession 
made by one of such persons affecting 
himself and some others of such 
persons is proved the Court may take 
into consideration such confession as 
against such other person as well as 
against tlie person who makes such con- 
fession The staLements relied on did 
not incriminate the persons who made 
them (except indirectly with regard t) 
an ingredient of another charge) and so 
they could not ho considered as ovidenco 
igainst Mahomed Usman and Bhiroo. 
Parts of the statements, however, were 
iin niy opinion admissible in evidence as 
idmissions against the persons who made 
them indicating knowledge on their part, 
that the woman had been abducted. 
This Budhoo is alleged to have said that 
it would have been better if the woman 
had been returned. This was in my 
opinion evidence against Budhoo of guilty 
knowledge for the purposes of S. 368, 
I- P. C Similarly another class of evi- 
dence to which strong objection has been 
taken by the defence, namely, statements 
alleged to have boon made by Khanzadi 
as to her name and husband’s name and 
as to her alleged abduction by Wahid- 
dino and rape by Bhiru and removal to 
Ilabibullah would be inadmissible under 


S. 32, Evidence Act, against Wahib Bax 
and Bhiru on the charge under S 368, 
I. P. 0 Since that was nob a matter 
in which the cause of Khanzadi’s death 
came into question they would, however, 
be evidence that Kbanzadi gave informa- 
tion to Sidik and All Mahomed as to her 
identity and as to her abduction and 
would therefore bo evidence of know- 
ledge on the part of Sidik and Ali 
Mahomed And statomeuts alleged to 
have been made by Kbanzadi as to the 
name of her mother and other relations 
(except her husband) would be admis- 
sible under S 32 (5), Evidence Act. 
And the alleged statement of Kbanzadi 
to Hayat that she was confined in the 
house of Usrnin, that Habihullah was 
keeping watch over her and that Bhiru 
had raped her on account of which she 
had become pregnant, that they were now 
getting ready to give her medicine to 
miscarry and so pub an end to her life 
was in my opinion adinissible in evi- 
dence under S. 32 (1) as a statement 
made by a person as to the oircum- 
atancos of a transaction which resulbodi 
m her death in a case in which the cause' 
of her death came into questiooi 

It is clear that tlie cause of death 
comos into question in a charge under 
S. 314 and the circumstances to which 
"iChanzadi ” referred wore oircumsbances 
in a transaction resulted in her death. 
In addition to the above evidence the 
Crown led ovidenco to show that the 
woman was taken from Usman’s house 
to the house of Budhoo and then taken to 
Nooh’s house in the jungle and that 
she died in child-birth after having 
given birth to a still born child, that 
she and the child were buried, bub thab 
when the police had the graves opened, 
in the course of their investigation the 
corpses had been removed. 

If the inadmissible evidence regarding 
the allege 1 statements of Janat and of 
the co-accused is eliminated there ap- 
pears to me insufficient evidence to jus- 
tify the commitment of the accused 
Mahomed Usman and Bhiru under 
S. 314, I. P. C. There is nothing to 
show that any drug was administered 
to Kbanzadi, there is nothing to show 
that she exhibited any of the symptoms 
of poisoning. Beyond the fact that she 
was delivered of a still born child in 
the house of Nooh in the forest and 
died soon afterwards and the statement 
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she made that " bhey were getting ready 
to give her medicine to miscarry ” there 
IS practically no evidence on this charge. 
There is nothing to show who removed 
the corpses and the statement of Khan- 
zadi is so vaguely worded that it may 
merely have amounted to an expression 
of her apprehension or suspicion With 
regard to j the charges framed against 
all the accused under Ss 368 and 120-B 
the case is in my opinion different : 

“ There is direct evidence and circumstan" 
tial evidonco; tboro is Gvidenco of motive; 
there le ovidonce that the woman who the 
prosGoution say w.is detained in the house 
of Wadero Wahid Bux and was Rubsoquontl^ 
with Avees iu the village of Gudd and with 
Mahomed Osmaii and hia brother Bhiroo m 
Tatta Taluka and taknn by the Kamdar of 
Usman and Bhiroo to Budno and who died in 
the house of Nooh in the forest could have 
been none other than Khanzadi.” 

Inadmissible evidence hag been re- 
corded as to the pointing out of the 
place of burial by Nooh It has been 
repeatedly held by the Judicial Com- 
missioner’s Court that a fact known to 
the police cannot be ro-discovorod on the 
gtafemont of an ascusod person so as to 
make such incriminating conduct as the 
pointing out of a place admissible under 
S, 27, Evidence Act There is other evi- 
dence, however, against Nooh. The lear- 
ned Magistrate in my opinion exercised 
a right discretion in committing the case 
to the Sessions. The alleged olTenca 
w»ag of a grave character; the case for the 
Crown was that the offence was com- 
mitted nob as a result of human weak- 
ness or frailty, not on account of the 
infatuation uf one of the accuse! with 
the deceased but simply and solely for 
the sake of causing misery and suffering 
bo the husband of the unfortunate 
woman, by way of revenge. The woman 
it is alleged was kept in conffnement 
under circumstances causing her acute 
anguish and suffering and she eventually 
(lied. Had tho learned Magistrate de- 
cided to try the charges which he 
framed under Ss. 368 and 120-B himself 
he would in my opinion have erred and 
he would have exercised a wrong 
disoretion. 

With regard to the point taken on 
behalf of the applicants that a transfer 
could only be made by a High Court 
from a Court having jurisdiobion to try 
it, reliance has been placed on the ruling 
of Spencer, J. and Sundaram Ayyar, J. 
in Asit. S. J., North ^Arcot v. Bamam- 
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mal (2). The learned Judged there follow- 
ed a ruling of the Privy Council in 
Ledgard v Dull (3) which related 
to the transfer of a civil suit. The same 
Court in Gaiiapati Chetty, In rn (4) 
held that even if tho High Court bad 
no jurisdiction on its original side to try 
a case, an order could bo made under 
S. 526, Criminal P. C. directing 
tho trial at tho High Court Sessions. 
Another case relied on by applicants 
was Emperor v. Sheo Dayal (5) but this 
was dissented from by the samo Court 
in Mubarak Ah v Abdul II aq (6). Re- 
liance was also placed on Bhagicati v 
Emperor (7) hut the facta there wore 
distinguishable since the Patna High 
Court had no power bo transfer a case 
out of the Provinces [ agree with the 
view expressed iu Queen Empress v. 
Bam Debi (8), Queen Empre'is v TkaJeu 
(9) and Queen Empress v. Atmarain (LOJ 
that the High Court has power to trans- 
fer a case to the Court having juris- 
diction. 

For the reasons 1 have mentioned [ 
quciah tho cooiniitmout of Jan Mahomed 
and I quash the commitment of Maho- 
med Usman and Bhiroo on the charge 
under S. 314, I P. C. I dismiss the 
application to qiiish the commitment of 
tho accused (with the exception of Jan 
Mahomed) on tho charges under Ss. 368 
and 120-B.. 

V.S./rK. Order accordingly. 

(2) [1912J 36 Mad. 397=22 M. L. J. 141=13 
I. 0. 27ri=(1912; M. W. N. 3 . 

(3) [1867J OAll. 191=13 I. A. 134=1 Sar. 
741 (P.C.). 

(4) [19191 42 Mad. 791=37 M. L. J. 00=10 
M. L. W. 263=51 I, (J. 468=(1919j 
M. W. N. 808. 

(3) [1920] 23 0. C. 87=57 I. C 459=21 
Cr- L. J. 63.5. 

(6) A. I. H. 1925 Oudh 490. 

(7) A. I. R. 1925 Pat. 187=3 Pafc. 117. 

(9) riSOG] 18 All. 350=(189G) A. W. N. 9G. 

(9) [1904] 0 Bom. 312. 

(10) [1900] 2 Bom. L. R. 394. 
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RapciiAND AND Barlee, A. J Cg. 

Sanwaldas Kundandas — Accused — Ap- 
plicant 

V 

Emperor^OppoBiiQ Party. 

Criminal Revn. Applet. No. 202 of 
1929, Decided on 1st October 1929. 
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254 Sind 

(a) Evi(ience| Act, S. 24 — Conviction may 
be baled on retracted confeiiion though it 
mult be dealt with caution — Criminal Trial. 

A letraotiod extra judicial oonrosaioa can la 
law be A surTioicnt basia to support a coavio- 
tion. Though utmoab oautioii must be ua 3 d 
fn dealing with retracted coulcaaions, there is 
110 rule that thoy ai *6 not by theinsjlvos legal 
evidence aufTioient to jn^itify a conviction . 
A. /. Ji llZl Sind 120, F,>U. [P 254 U 2] 

(b) Criminal P. C., S. 32 — Award of 
punishment should be in proportion to con- 
duct and altitude of accuied. 

Magistrates when deciding on the question 
of seutoncj arc justrlied m taking into con- 
iidoratioii the conduct of an aecusod person in 
hia own derencc. 

Wlioro an aroused person is clearly guilty 
and instead of throwing himself on the moroy 
of the Court defends himsalf by throwing mud 
vt Witnesses who are persons of standing and 
Jio’ionr, he really is deserving of very little 
c 'imdoration. LP -55 C 1] 

C. M. Loho—tiv Applicmib 

D. N. 0. SuIliran^ioT the Crowa 

Rupchand, A. J. C. — ^Tr. Lobo baa 

beon unable io paLisfy ua that the extra 
IQilicial confession made by tbo accused 
to Mr. Jamshed Molita, Prosidenb of the 
Karachi Municipality and relied upon by 
the learned trying Magistrate was nob 
voluntary or tliab it was nob true, and 
therefore though it was rotracbod in 
Court, it could validly form the basis of 
conviction* Mahomed v. Emperor (1). But 
in this case, there are strong circum- 
stances which amply corroborate the ex- 
tra judicial confession Wo liave it that 
the accused made certain inculpatoiy 
atabemonts to Mr. Kamberally which 
atatomonta wore repeated by him before 
Mr. Rewachand , Ex. 3 is their record. 
There is also strong conolioration of his 
conduct in having approached principal 
(xokhale through his friend Professor 
Kusalramani, and though he himself did 
not say anything in the presence of prin- 
cipal Gokhalo, the discription given to 
us of what transpired at that interview 
by principal Gokhale ig very strong cor- 
roboration of what I he accused sub- 
sequently admitted to Mr. .lamshed. The 
evidence in this ciso has been accepted 
by the learned trying Magistrate and by 
the learned Sessions Judge who sum- 
marily dismissed the appeal as to the 
morita. There are no grounds whatso- 
ever for us to come to a different conclu- 
sion. Wo therefore dismiss the revision 
application. 

One further point attracted our at- 
tention during the course nf arguments. 

(1) A. I. R. 1921 6ind 129=10 S. L. R767. 


The accused has beon very leniently dealt 
with by the learned Magistrate. He re- 
ceived one day's imprisonment and a fine 
of Rs. 1,000 on each of the counts. This 
fine was limited in appeal to Rs. 2,000 
only. The question, however, was whe- 
ther in view of the seriousness of the 
offence with which he was charged and 
the oouducb of the accused in having re- 
tracted his confession and challenged the 
credibility of each of the witnesses some 
of whom occupy a very high position, ho 
should have boon so leniently dealt with 
and whetihoi this was not a fit ease 
where we should ibsiie notice to him to 
show cause why his sentence should not 
be enhanced Wo liave, however, seen 
the accused hove in Com b and we think 
that in view of hia tender age, and the 
facts tliat he is a misguided youth, and 
that the conduct of this case has proba- 
bly been in the hands of some other per- 
sona than himself, we have refrained 
from calling upon him to show cause 
why his soutence should not he enhanced. 

Barlee, A. J. C . — I concur. The 
whole basis of Mr. Loho’a argument in 
revision is that on the record there is no 
legal evidence to support the conviction 
It is his contention that a retracted extra 
judicial confession cannot in law be a 
sufficient basis to support a conviction. 
This point, however, has been settled by 
the case of Mahomed v. Emperor (l), 
quoted by my learned brother. The 
confession in that case was an extra 
judicial confession and it was laid down 
by the CouiL that, though utmost caution 
must bo used in dealing with retracted 
oonfossious there is no rule that they are 
not by themselves legal evidence auHi-i 
cienh to justify a conviction. 

In this case, then, in my opinion, the 
applicant has been rightly convicted, for 
it seems to me that it is as certain as 
anything can he that Mr Jamshed did 
not make a mistake. All the circum- 
stances of the ease point to that fact that 
the applicant admitted his guilt to him 

As regards the seutenoe, I fiud that 
the learned Mtagisbrate took a lenient 
view of the ease because the accused 
was an inexperienced young man. 
1 quite agree with my learned brother 
that tlio sentence was unduly light, but 1 
do not think it necessary for us to issue 
notice for a enhancement. 1 would point 
out, however, as 1 did in a case which 
recently came up before this Court, that 
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in my opinion Msigistrates when deoiding 
on the question of sentenoe are justified 
In taking into consideration the conduct 
of an acQUsed person in his own defence. 
Where an accused person is clearly guilty 
and has really no defence, but instead of 
pleading guilty and throwing himself on 
the mercy of the Court defends hiraaelf 
by throwing mud at witnesses who are 
persons of standing and honour, he really 
IS deserving of very little consideration 
But [ agree that in the present case, it 
is mb necessary to enhance the sentence 
and that no notice should be given. For 
those reasons, I concur in the judgment 
just delivered 

v.s./n.K AppUr.ation dismissed 
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Pehcival, j. C. and A.stdn, a J. 0. 

Saleh — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 157 of 1929, 
Decided on 24th September 1929, from 
decision of Addl. Sosa. Judge, Hyderabad, 
D/- Ist June 1929. 

(a) Penal Code, S. 392 — Court cannot base 
conviction on insufficient evidence —Admis' 
sion in statement of accused examined under 
Criminal P. C,, S. 342 of receiving property 
but for some other purpose does not cure 
defect in prosecution evidence — Evidence 
Act, S. 101. 

Ib IS nob open to a Court to ba«iQ a convic- 
tion under S. 3112, on iiihudiciont evidence 
coupled with the mere fact that accused in 
his statement admitted to have taken the pro- 
perty from the oomplainaiit for soma other 
purpose, which was nob balievod by the Court. 

In the darkness of night, accused were 
alleged to have robbed the complainants of 
Rs. 50, which one of the complainants had on 
his person. The prosecution evidence was in- 
sufficient by itself to justify conviction. But 
the aocused, while being examined under 
S, 312, Criminal P. C., adinibcod receiving 
Rs. 50 by way of fine, to hush up a criminal 
offence oominibtod by one of the complainants. 
This admission, though ^lot believed by the 
Court, was taken into consideration while 
convicting the accused. 

Held . that the evidonoe was insufllcient by 
itself bo justify the oonviotiou of the aocused. 

[P 25r» 0 2 I 

^ (b) Criminal P. C., S. 342 — Evidence in 
criminal case — Statement under S. 342, 
cannot fill up gap in evidence of proie- 
Gution divorced from context. 

The Crown has to rely on the prosecution 
story and the ovidenco oallod in support of it. 
It cannot fill up a gap in the evidence for the 
prosecution by a statomont made by the ac- 
cused in his examination under S. 342, and a 
fortiori it cannot for suoli purpose rely ou an 


admission in the statemonl of the accused, 
divorced from its context ; 2G Cal 4Q and 27 
Mad. 233, Rel. on. • [P 25G C 2] 

Hatim B Tyehji — for Appellant. 

C. M. Loho — for the Crown 
Aston, A. J. C. — T^us ia an appeal 
from the conviction and Bontonce of the 
learned First Additional Sessions Judge, 
Hyderabad, dated 1st Juno 1929, convict- 
ing the appellant under S. 392, I. P. C , 
and sentencing him to rigorous imprison- 
ment for one year and a fine of Rs 50 or 
in default to suffer rigorous imprison- 
raont for throe months. 

The facts of the case briefly, according 
to the prosecution, are that the complai- 
nants Saleh and Abdullah arc tin smiths 
who go from place to place in soaroh of 
work. On 4th January 1929, they were 
in Matal’s village and asked the Zamin- 
dar Matal for food and sholter. He replied 
that ho was ill and hid a guest, tliey 
could go bo the mosque, he would give them 
food bub could nob give them bedding. 
They did nob like the idea and on meet- 
ing the accused and on being invited by 
the accused to go with them and ha 
entertained, they preferred to accept the 
invitation of the accused. The comiilai- 
nanb's story is that they were given food 
and shelter by the accused and at 2 a. m 
in the darkness of the night, the aocused 
robbed them of Rs 50, which the com- 
plainant Abdullah had ou his person. 
Accused 3 then lighted a fire for the pur- 
pose of counting the money. They were 
looked up in the house for a certain time 
and then taken to a pit at the outskirts 
of the village and then released with 
threrits that if they raised an outcry they 
would be out into pieces and charged 
with theft. 

There was a grave weakness in the 
case for the prosecution for two reasons. 
In the first place, the complainants in 
their first report alleged that it was they 
who lighted the fire in the house to 
which they were takou aud that they 
lighted it before the robbery, whereas in 
evidence their story was that acousod 3 
lighted the tire after they wore robbed ac 
2 a. m. for the simple purpose of counting 
the money. 

The next weakness was that the oom- 
plainants in their evidence deposed in 
detail to the acts oommitted by the 
various accused while robbing the com- 
plainants, while later on they admitted 
that the night was so dark that it was 
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impossible to i(ientify any person until 
some time after they were released from 
the pit to which they were taken a 
considerable time after the offence was 
committed In the early stage of investi- 
gation a defence ws.9 raised by Surnar in 
whose house tho offence is alleged to 
have been committed that the complai- 
nant Saleh had had intercourse with a 
filly. The accused at the early stage 
made no mention of the alleged defence 
and at tho trial the other accused with 
the exception of the appellant did nob 
raise this defence bub when the appellant 
was asked to make his statement to the 
Court ho appears to have considered it 
advisable to put forward the defence 
which was raised by Sumar and he adop- 
ted that defence namely that tho com- 
plainant had had intercourse with a filly, 
that he had been taken to the Zamindar 
Matal, and thence to the accused’s house, 
that the complainant's brother had paid 
Bs. 50 as a fine and that the matter had 
been hushed up. 

The learned Sessions Judge drew atten- 
tion to tho weakness in tho case for the 
prosecution arising from want of light. 
He was unable to believe the complai- 
nant’s story that they had identified the 
other accused committing various acts 
Ho also considered the story for tho 
prosecution that accused 3 lighted the 
firo for the purpose of counting the 
money was an improbable story and he 
acquitted all the accused except accused 2. 

In the case of No. 2 he referred to the 
fact, that this accused had admitted 
receiving the Bs. 50, and therefore since 
he did not believe it was paid as hush 
money, there could be no doubt so far as 
the guilt of this accused was concerned. 

I am unable to agree with this view 
of the ease. It seems to me that the 
circumstances were more favourable so 
far accused 2 was concorned than the 
other accused. The acts alleged against 


the other accused were more detailed 
than those against accused 2. Through- 
out the incident, according to tho prose- 
cution story, accused 2 is alleged to have 
played a less prominent part. If the 
darkness prevented tho identification of 
the other accused in the commission of 
any act, which formed part of the alleged 
robbery, it a fortiori prevented the 
identification of accused 2. I am of 
opinion that it was not open to the Courti 
to base a conviction on such evidencei 
coupled with tho mere fact that No. 2 in 
his statement adopted a story which was 
not believed by tho Court, that the com- 
plainant’s brother had paid him Bs 50, 
by way of fine, to hush up a criminal 
offence. The Crown had to rely on the 
prosecution story and the evidence called 
in support of it. It cannnot fill up a gap 
in the evidence for tho prosecution by a 
statement made by the accused in his 
examination under S. 342 : see Basant 
Kumar v. Queen Empress (1) and| 
Mohideen v. Emperor (2) and the otherj 
oases cited in Sohoni’s Code of Criminal! 
Procedure p. 764, and, a fortiori it cannot^ 
for such purpose roly on an admission in! 
the statement of tho accused, divorced 
from its context 

The prosecution evidence in this case 
was insufficient by itself to justify tho^ 
conviction of the accused. Tho mere fact 
that the accused in his statement under 
S 342, adopted a story, which was nob 
believed by the Court, a part of which 
included an admission of the receipt of 
Bs. 50, under totally different circum- 
stances, does not appear to me to have 
remedied the defect. 

For these reasons I would set aside the 
conviction and sentence of accused 2 
(Saleb) and direct the fine, if paid, to be 
refunded 

V S./b K. Conviction set aside. 

■(T) [lW9T26'0aK~49. 

12 ) [1904] 37 Mad. fiSS. 


END 











